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C.  FROM  THE  TAFT-HARTLEY  ACT  TO  THE  LANDRUM- 

GRIFFIN  ACT  (1959) 

The  Taft-Hartley  Act  (item  26)  made  many  changes  in  the  sub- 
stance of  the  law,  but  limited  procedural  changes  largely  to  those 
flowing  from  the  division  of  functions  required  by  the  establishment 
of  the  Office  of  General  Counsel.  The  increase  in  the  size  of  the  Board 
from  three  to  five  members,  the  only  other  substantial  administrative 
change  made  by  the  law,  had  little  direct  effect  on  procedures.  As  we 
have  noted,  many  important  procedural  changes  had  been  made  earlier, 
anticipating  or  following,  the  passage  of  the  Administrative  Proce- 
dure Act. 

Tlie  period  following  the  passage  of  the  Taft-Hartley  amendments 
to  the  Wagner  Act  was,  in  one  way,  similar  to  that  which  followed 
the  passage  of  the  original  law :  widespread  criticism  of  the  work  of 
tlie  Congress.  The  difference  was  that  now  the  greatest  amount  of  criti- 
cism came  from  the  side  of  labor,  rather  than  from  management.  La- 
bor generally  demanded  a  repeal  of  the  amendments  and  a  return  to 
the  Wagner  Act;  management  generally  thought  the  law  a  compro- 
mise which  did  not  go  nearly  far  enough  to  protect  its  interests.  This 
latter  criticism,  muted  at  first,  grew  very  loud  as  the  interpretations 
of  the  amendments  by  the  Board  began  to  reveal  the  compromises,  made 
to  secure  passage  of  the  expected  Presidential  veto,  and  tlie  contradic- 
tions and  ambiguities  in  the  amended  law.  The  first  reaction  continued 
until  about  1954,  when  it  became  obvious  that  the  existing  division  of 
opinion  about  the  Act  and  the  realities  of  political  power  favored  a 
I'etention  of  the  law  as  it  was — neither  side  being  able  to  muster  sup- 
port for  the  amendments  it  desired,  or  even  for  those  it  was  willing 
to  accept. 

The  major  effort  to  repeal  the  Taft-Hartley  amendments  and  return 
to  the  Wagner  Act  came  in  1949  immediately  following  the  reelec- 
tion of  President  Truman.  He  had  pledged  repeal  in  his  1948  cam- 
paign. We  have  reproduced  here  the  Senate  and  House  reports  on 
the  Administration  bills  (items  27  and  28).  Each  has  a  substantial 
set  of  Minority  views.  The  views  of  the  Senate  minority  are  of  partic- 
ular interest,  as  they  reflect  in  great  detail  Senator  Taft's  ideas  as 
to  needed  changes  in  the  law,  on  the  basis  of  two  years'  experience 
under  it. 

The  next  item  (29)  is  an  excerpt  from  the  Senate  hearings  on  Reor- 
ganization Plan  No.  12  of  1950,  which  includes  the  plan  and  various 
analyses  and  evaluations  of  it,  together  with  the  testimony  of  Sena- 
tor Taft  against  it.  This  plan  would  have  abolished  the  Office  of 
General  Counsel,  and  placed  his  administrative  authority  in  the  hands 
of  the  chairman  of  the  NLRB.  Like  the  1949  proposals  to  repeal  Taft- 
Hartley,  this  proposal  also  failed  to  secure  the  approval  of  the 
Congress. 

The  climax  to  these  first  efforts  to  amend  the  Taft-Hartley  law 
came  in  the  years  following  the  election  of  President  Eisenhower,  in 
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1953  and  1954.  Unlike  the  other  years  since  1947,  when  the  modifica- 
tion of  the  law  had  been  discussed  largely  in  terms  favoring  labor, 
the  proposals  now  began  to  include  some  changes  asked  by  manage- 
ment. The  1953  proposals  advanced  by  Senator  Taft  now,  for  the  first 
time,  went  beyond  the  administrative  changes  made  by  Taft-Hailley 
and  supported  further  separation  of  the  administrative  and  judicial 
functions  in  the  law.  These  are  discussed  in  item  30  by  Professor 
Petro. 

Efforts  to  secure  the  support  for  amendments  in  the  Congress  con- 
tinued into  1954,  when  President  Eisenhower  finally  came  out  witli 
his  recommendations  for  changes  in  the  Taft-Hartley  Act.  These  did 
not,  however,  include  any  recommendations  for  substantial  change  in 
administrative  procedures.  A  bill  S.  2650,  which  pleased  few  (item 
31)  was  reported  in  the  Senate.  After  efforts  on  the  floor  to  make 
the  bill  more  j^alatable  to  labor  failed,  the  pro-labor  forces  in  the  Sen- 
ate were  able  to  recommit  the  bill. 

In  the  House  efforts  to  report  amendments  were  under  considera- 
tion in  committee  which  would  have  shifted  jurisdiction  over  unfair 
labor  practice  cases  to  the  U.  S.  District  Courts,  making  the  XLRB 
an  administrative  agency,  limited  to  the  handling  of  representation 
cases  (item  32).  However,  all  House  efforts  to  agree  on  amendments 
were  discontinued  when  the  Senate  recommitted  its  bill.  Thus,  this 
first  period  of  the  Taft-Hartley  Act  ended  in  a  stand-off. 

This  post-1947  history  is  summed  up  in  two  articles,  items  33  and 
34.  The  article  by  Benjamin  Aaron,  "Amending  the  Taft-Hartley 
Act :  A  Decade  of  Frustration,"  is  the  better  known  of  the  two,  but  the 
article  by  Miss  Klaus  gives  more  detail  of  the  administrative  prob- 
lems which  arose  as  a  result  of  the  division  of  responsibility  Avithin 
the  agency  occasioned  by  the  creation  of  the  Office  of  General  Coun- 
sel, and  how  they  were  solved. 

This  half-way  house  between  a  separation  of  administrative  func- 
tions within  a  regulatory  agency  and  the  separation  of  the  agency  into 
a  quasi-judicial  body  and  an  administration  function  was  made  to 
work.  Miss  Klaus  notes,  however : 

.  .  .  there  are  vital  engineering  defects  in  tlae  statutory  plan  for  this  system 
of  separation  ...  its  practical  workability  is  at  all  times  dependent  upon  the 
spirit  of  cooperation  between  the  Board  and  the  General  Counsel.  Thus,  tlie 
potentials  for  conflict  are  there,  and  the  threat  to  realization  of  the  basic  con- 
gressional policy  remains,  so  long  as  the  formula  of  internal  management  and 
the  lines  of  authority  continue  as  they  are  .  .  . 

In  other  words,  whatever  may  be  said  about  the  genre  in  internal  separation 
of  functions,  the  blueprint  for  bringing  it  into  effect  is  seriously  imperfect. 
One  wonders  whether  true  and  pristine  separation  can  ever  be  achieved  under 
this  blueprint  and,  if  so,  whether  the  price  to  be  paid  in  struggle  and  conflict 
is  not  far  too  high  for  the  dubious  and  vague  value  received. 

Miss  Klaus  was  solicitor  of  the  NLEB  from  1948  through  1954. 
As  such,  she  speaks  as  one  in  the  midst,  if  not  in  the  middle,  of  the 
conflict  between  the  Board  and  the  General  Counsel;  she  was  thus 
an  informed  but  not  necessarily  an  impartial  observer. 

As  noted,  after  1954  the  question  of  amending  the  Taf^-Hartley  Act 
remained  an  issue,  but  one  which  neither  side  felt  capable  of  "opening 
up"  with  any  hope  of  obtaining  more  than  would  be  risked.  ]Minor 
amendments  were  made.  Consideration  was  given  to  some  substantive 
problems.  Xew  problems  arose  as  the  amended  Act  was  tested  in  the 
courts.  This  period  may  be  said  to  have  come  to  an  end  with  the 
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passaoe  of  the  amendments  to  the  Taft-Hartley  Act  contained  in 
Title  VII  of  the  Labor-Management  Reporting  and  Disclosure  Act 
of  1959. 

One  new  major  administrative  problem  which  developed  in  tlie 
period  after  1954  was  the  question  of  a  "no-man'S  land"  wliere  the 
Federal  government  would  not  assert  jurisdiction  and  yet  where  the 
States  were  barred  from  entry  because  of  the  principle  of  Federal 
preemption.  This  was  the  outcome  of  the  case  of  Guss  v.  Utah  Labor 
Relations  Boards  decided  in  1957  by  the  Supreme  Court. 

It  is  not  necessary  here  to  go  into  the  full  history  of  the  Landrum- 
Griffin  Act,  or  even  of  the  Taft-Hartley  amendments,  which  make  up 
its  Title  VII.  The  procedural  matters  acted  upon  were  two.  First, 
there  was  the  attempt  to  eliminate  the  "no-man's  land"  by  adding  to 
section  14  of  the  National  Labor  Relations  Act  language  authorizing 
the  Board  to  decline  to  assert  jurisdiction  over  labor  disputes  involving 
any  class  or  category  of  employers  over  which  jurisdiction  was  not 
currently  being  asserted.  Furtlier  language  permitted  the  States  to 
assume  and  assert  jurisdiction  over  labor  disputes  which  the  Board 
thus  declined  to  consider. 

This  took  care  of  the  major  procedural  problem  in  1959  which,  as 
was  noted,  had  arisen  fairly  recently.  Of  perhaps  it  should  be  said,  this 
attempted  to  take  care  of  the  problem.  The  language  was,  on  both  sides, 
permissive.  And,  as  examination  of  the  dissenting  views  in  the  com- 
mittee reports  will  show,  not  everyone  felt  that  granting  permission  to 
the  Board  to  act  assured  action. 

The  second  procedural  change  was  the  amendment  of  section  3(b) 
in  several  ways,  all  designed  to  speed  up  the  operations  of  the  Board. 
The  major  change  was  to  authorize  tlie  delegation  to  regional  directors 
of  power  to  determine  questions  of  representation,  subject  only  to 
review  hj  the  Board  on  the  request  of  an  interested  person.  LTere  also, 
the  changes  agreed  upon  did  not  satisfy  evei*yone  that  they  were 
sutiicient  to  assure  swift  justice  under  the  law. 

Because  our  focus  on  the  Landrum-Griffi]i  Act  is  primarily  on  these 
procedural  matters,  and  because  the  legislative  histoiy  of  these  changes 
is  not  summarized  at  any  one  point,  included  here  are,  first,  a  summary 
of  the  Taft-Hartley  amendments  (item  35)  and,  second,  the  entire 
House,  Senate  and  Conference  Reports  on  the  Landrum-Griffin  Act 
(items  36,  37  and  38).  With  their  numerous  minority,  "supplementary, 
dissenting,  and  additional'*  views,  they  provide  a  full  account  of  the 
entire  debate  over  the  Act. 

It  will  be  fonnd  that  a  very  substantial  part  of  the  debate  is,  in  fact, 
over  changes  and  proposed  changes  in  the  Taft-Hartley  law,  not  about 
the  Landnnn-Griffin  Act,  per  se.  Because  we  are  concerned  with  what 
did  not  happen,  as  well  as  what  did,  a  complete  reprinting  appears 
justified. 


26.  (Labor  Management  Relations  Act,  1947,  ch.  120,  Act  of  July  23, 

1947  (61  Stat.  136).) 


[CHAPTER  120] 

AN  ACT 

Juno  23,  1047  To  amend  the  National  Labor  Relations  Act  to  provide  additional  facili- 

[H.K.  o0201  ties    for    the   mediation    of    labor    disputes    affectinj?    commerce,    to 

rPul)lic  Liw  equalize  legal  responsibilities  of  labor  organizations  and  employers, 

jQjj          '  and  for  other  purposes. 

Be  it  enacted  hy  the  Senate  and  House  of  Representa- 
tives of  the  United  States  of  America  in  Congress  as- 
sembled, 

SHORT    TITLE    AND    DECLARATION    OF    POLICY 


Section  1.  (a)  This  Act  may  be  cited  as  the  "Labor 
IManaffement  Relations  Act,  1947". 

(b)  Industrial  strife  which  interferes  with  the  normal 
flow  of  commerce  and  with  the  full  production  of  articles 
and  commodities  for  commerce,  can  be  avoided  ,or  sub- 
stantially minimized  if  employers,  employees,  and  labor 
organizations  each  recognize  under  law  one  another's 
legitimate  rights  in  their  relations  with  each  other,  and 
above  all  recognize  under  law  that  neither  party  has  any 
right  in  its  relations  with  any  ,other  to  engage  in  acts  or 
practices  which  jeoparize  the  public  health,  safety,  or 
interest. 

It  is  the  purpose  and  policy  of  this  Act,  in  order  to 
promote  the  full  flow  of  commerce,  to  prescribe  the  legiti- 
mate rights  of  both  employees  and  employei-s  in  their 
relations  affecting  commerce,  to  provide  orderly  and 
l^eaceful  procedures  for  preventing  the  interference  by 
either  with  the  legitimate  rights  of  the  other,  to  protect 
the  rights  of  individual  employees  in  their  relations  with 
labor  organizations  wh.ose  activities  affect  commerce,  to 
define  and  proscril^e  practices  on  the  part  of  labor  and 
management  which  affect  commerce  and  are  inimical  to 
the  general  welfare,  and  to  protect  the  rights  of  the  public 
in  connection  with  labor  disputes  affecting  commerce. 
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TITLE  I— AMENDMENT  OF  NATIONAL  LABOR 
RELATIONS  ACT 

Sec.  101.  The  National  Labor  Relations  Act  is  hereby    49  stat^^449. 
amended  to  read  as  follows :  §  §  i5i-i06. 

"FIXDINGS   AND   POLICIES 

"Section  1.  The  denial  by  some  employers  of  the  right 
of  employees  to  organize  and  the  refusal  by  some  em- 
ployers to  accept  the  procedure  of  collective  barga,ining 
lead  to  strikes  and  other  forms  of  industrial  strife  or 
unrest,  which  have  the  intent  or  the  necessary  effect  of 
burdening  or  obstructing  commerce  or  (a)  impairing  the 
efficiency,  safety,  or  operation  of  the  instrumentalities 
of  commerce;  (b)  occurring  in  the  current  of  commerce; 
(c)  materially  affecting,  restraining,  or  controlling  the 
flow  of  raw  materials  or  manufactured  or  processed 
goods  from  or  into  the  channels  of  commerce,  or  the 
prices  of  such  materials  or  goods  in  commerce;  or  (d) 
causing  diminution  of  employment  and  wages  in  such 
volume  as  substantially  to  impair  or  disrupt  the  market 
for  goods  flow^ing  from  or  into  the  channels  of  commerce. 

"The  inequality  of  bargaining  power  betw^een  employ- 
ees who  do  not  possess  full  freedom  of  association  or 
actual  liberty  of  contracts,  and  employers  who  are  orga- 
nized in  the  cor])orate  or  other  forms  of  ownership  asso- 
ciation substantially  burdens  and  affects  the  flow  of 
commerce,  and  tends  to  aggravate  recurrent  business  de- 
pressions, by  depressing  wage  rates  and  the  purchasing 
power  of  wage  earners  in  industry  and  by  preventing  the 
stabilization  of  competitive  wage  rates  and  working  con- 
ditions within  and  betw^een  industries. 

"Experience  has  proved  that  protection  by  law  of  the 
right  of  employees  to  organize  and  bargain  collectively 
safeguards  commerce  from  injury,  impairment,  or  in- 
terruption, and  promotes  the  flow  of  commerce  by  re- 
moving certain  recognized  sources  of  industrial  strife 
and  unrest,  by  encouraging  practices  fundamental  to  the 
friendly  adjustment  of  industrial  disputes  arising  out  of 
differences  as  to  wages,  hours,  or  other  working  condi- 
tions, and  by  restoring  equality  of  bargaining  power  be- 
tween employers  and  employees. 

"Experience  has  further  demonstrated  that  certain 
practices  by  some  labor  organizations,  their  officers,  and 
members  have  the  intent  or  the  necessary  effect  of  bur- 
dening or  obstructing  commerce  by  preventing  the  free 
flow  of  goods  in  such  commerce  through  strikes  and  other 
forms  of  industrial  unrest  or  through  concerted  activi- 
tives  which  impair  the  interest  of  the  public  in  the  free 
flow  of  such  commerce.  The  elimination  of  such  practices 
is  a  necessary  condition  to  the  assurance  of  the  rights 
herein  guaranteed. 
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UMmHi"stnrs  "-^-^  ^^  hereby  declared  to  be  the  policy  of  the  United 

States  to  eliminate  tlie  causes  of  certain  substantial  ob- 
structions to  the  free  flow  of  commerce  and  to  mitigate 
and  eliminate  these  obstructions  when  they  have  occurred 
by  encouraging  the  practice  and  procedure  of  collective 
bargaining  and  by  protecting  the  exercise  of  workers  of 
full  freedom  of  association,  self-organization,  and  desig- 
nation of  representatives  of  their  o^^^l  choosing,  for  the 
purpose  of  negotiating  the  terms  and  conditions  of  their 
employment  or  other  mutual  aid  or  protection. 

"definitions 

Post.p.wi.  "Sec.  2.  When  used  in  this  Act— 

"(1)  The  term  'person'  includes  one  or  more  individ- 
uals, labor  organizations,  partnerships,  associations,  cor- 
porations, legal  representatives,  trustees  in  bankruptcy, 
or  receivers. 

"  (2)  The  term  'employer'  includes  any  person  acting  as 
an  agent  of  an  emploj^er,  directly  or  indirectly,  but  shall 
not  include  the  United  States  or  any  wholly  owned  Gov- 
ernment corporation,  or  any  Federal  Reserve  Bank,  or 
any  State  or  political  subdivision  thereof,  or  any  cor- 
poration or  association  operating  a  hospital,  if  no  part 
of  the  net  earnings  innures  to  the  benefit  of  any  private 

44  stHt  577        shareholder  or  individual,  or  any  person  subject  to  the 

45  Tj.s.c.     '        Railway  Labor  Act,  as  amended  from  time  to  time,  or 
isi'-^iss!^^'         ^^y  labor  organization  (other  than  when  acting  as  an 

employer),  or  anyone  acting  in  the  capacity  of  officer 
or  agent  of  such  labor  organization. 

"(3)  The  term  'employee'  shall  include  any  employee, 
and  shall  not  be  limited  to  the  employees  of  a  particular 
employer,  unless  the  Act  explicitly  states  otherwise,  and 
shall  include  any  individual  whose  work  has  ceased  as  a 
consequence  of,  or  in  connection  with,  any  current  labor 
dispute  or  because  of  any  unfair  labor  practice,  and  who 
has  not  obtained  any  other  regular  and  substantially 
equivalent  employment,  but  shall  not  include  any  individ- 
ual employed  as  an  agricultural  laborer,  or  in  the  domes- 
tic service  of  any  family  or  person  at  his  home  or  any 
individual  employed  by  his  parent  or  spouse,  or  any  in- 
dividual having  the  status  of  an  independent  contractor, 
or  any  individual  employed  as  a  supervisor,  or  any  in- 
44  Stat.  577.  dividual  employed  by  an  employer  subiect  to  the  JRail- 
f §  151-163.  ^'^y  Labor  Act,  as  amended  from  time  to  time,  or  by  any 
181-188.  other  person  who  is  not  an  employer  as  herein  defined. 

"(4)  The  term  'representatives'  includes  any  individ- 
ual or  labor  organization. 

"(5)  The  term  'labor  organization'  means  any  orga- 
nization of  any  kind,  or  any  agency  or  employee  repre- 
sentation committee  oi"  ]ilan,  in  which  employees  partic- 
ipate and  which  exist  for  the  purpose,  in  whole  or  in 
part.,  of  dealing  with  employers  concerning  grievances, 
labor  disputes,  wages,  rates  of  pay,  hours  of  employment 
or  conditions  of  work. 
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"(6)  The  term  'commerce'  means  trade,  traffic,  com- 
merce, transportation,  or  communication  amono;  the  sev- 
eral States,  or  between  the  District  of  Cohunbia  or  any 
Territory  of  the  United  States  and  any  State  or  other 
Territory,  or  betAveen  any  foreign  country  and  any  State, 
Territory,  or  the  District  of  Columbia,  or  within  the  Dis- 
trict of  Columbia,  or  any  Territory,  or  between  points  in 
the  same  State  but  through  any  other  State  or  any  Ter- 
ritory or  the  District  of  Columbia  or  any  foreign  country. 
"(7)  The  term  'affecting  commerce'  means  in  com- 
merce, or  burdening  or  obstructing  commerce  or  the  free 
flow  of  commerce,  or  having  led  or  tending  to  lead  to  a 
labor  dispute  burdening  or  obstructing  commerce  or  the 
free  flow  of  commerce. 

"(8)  The  term  'unfair  labor  practice'  means  any  un- 
fair labor  practice  listed  in  section  8. 

"  (9)  The  term  'labor  dispute'  includes  anj?^  controversy  ^°^*'  p-  i^^- 
concerning  terms,  tenure  or  conditions  of  employment,  or 
concerning  the  association  or  representation  of  persons  in 
negotiating,  fixing,  maintaining,  changing,  or  seeking  to 
arrange  terms  or  conditions  of  employment,  regardless  of 
whether  the  disputants  stand  in  the  proximate  relation  of 
employer  and  employee. 

"(10)  The  term  'National  Labor  Relations  Board' 
means  the  National  Labor  Relations  Board  provided  for 
in  section  3  of  this  Act. 

"  (11)  The  term  'supervisor'  means  any  individual  hav- 
ing authoritj^,  in  the  interest  of  the  employer,  to  hire, 
transfer,  suspend,  lay  off,  recall,  promote,  discharge,  as- 
sign, reward,  or  discipline  other  employees,  or  respon- 
sibly to  direct  them,  or  to  adjust  their  grievances,  or 
effectively  to  recommend  such  action,  if  in  connection 
with  the  foregoing  the  exercise  of  such  authority  is  not  of 
a  merely  routine  or  clerical  nature,  but  requires  the  use  of 
independent  judgment. 

"(12)  The  term  'professional  employee'  means — 

"(a)  any  employee  engaged  in  work  (i)  predomi- 
nantly intellectual  and  varied  in  character  as  op- 
posed to  routine  mental,  manual,  mechanical,  or  phy- 
sical work;  (ii)  involving  the  consistent  exercise  of 
discretion  and  judgment  in  its  performance;  (iii)  of 
such  a  character  that  the  output  produced  or  the 
result  accomplished  cannot  be  standardized  in  rela- 
tion to  a  given  period  of  time;  (iv)  requiring  knowl- 
edge of  an  advanced  type  in  a  field  of  science  or 
learning  custom.arily  acquired  by  a  prolonged  course 
of  specialized  intellectual  instruction  and  study  in  an 
institution  of  higher  learning  or  a  hospital,  as  dis- 
tinguished from  a  general  academic  education  or 
from  an  apprenticeship  or  from  training  in  the  per- 
formance of  routine  mental,  manual,  or  physical 
processes;  or 
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"(b)   any  employee,  who   (i)  has  completed  the 
courses  of  specialized  intellectual  instruction  and 
study  described  in  clause  (iv)  of  paragraph  (a) ,  and 
(ii)  is  performing  related  work  under  the  supervi- 
sion of  a  i^rofessional  person  to  qualify  himself  to 
become  a  professional  employee  as  defined  in  para 
graph  (a). 
"(13)  In  determining  whether  any  person  is  acting  as 
an  'agent'  of  another  person  so  as  to  make  such  other  per- 
son responsible  for  his  acts,  the  question  of  whether  the 
specific  acts  performed  were  actually  authorized  or  sub- 
sequently ratified  shall  not  be  controlling. 


"tv- 
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"Sec.  3.  (a)  The  National  Labor  Relations  Board 
(hereinafter  called  the  'Board')  created  by  this  Act  prior 
to  its  amendment  by  the  Labor  Management  Relations 
Act,  1947,  is  hereby  continued  as  an  agency  of  the  United 
States,  except  that  the  Board  shall  consist  of  five  instead 
of  three  members,  appointed  by  the  President  by  and 
with  the  advice  and  consent  of  the  Senate.  Of  the  two 
additional  members  so  provided  for,  one  shall  be  ap- 
pointed for  a  term  of  five  yeai'S  and  the  other  for  a  tenn 
of  two  years.  Their  successors,  and  the  successors  of  the 
other  members,  shall  be  appointed  for  terms  of  five  years 
each,  excepting  that  any  individual  chosen  to  fill  a  va- 
cancy shall  be  appointed  only  for  the  unexpired  term  of 
the  member  whom  he  shall  succeed.  The  President  shall 
designate  one  member  to  sei-ve  as  Chairman  of  the  Board. 
Any  member  of  the  Board  may  be  removed  by  the  Presi- 
dent, upon  notice  and  hearing,  for  neglect  of  duty  or 
malfeasance  in  office,  but  for  no  other  cause. 

"(b)  The  Board  is  authorized  to  delegate  to  any  group 
of  three  or  more  members  any  or  all  of  the  powers  which 
it  may  itself  exercise.  A  vacancy  in  the  Board  shall  not 
impair  the  right  of  the  remaining  members  to  exercise 
all  of  the  powers  of  the  Board,  and  three  members  of  the 
Board  shall,  at  all  times,  constitute  a  quorum  of  the 
Board,  except  that  two  members  shall  constitute  a  quorum 
of  any  group  designated  pursuant  to  the  first  sentence 
hereof.  The  Board  shall  have  an  official  seal  which  shall 
be  judicially  noticed. 

"(c)  The  Board  shall  at  the  close  of  each  fiscal  year 
make  a  report  in  writing  to  Congress  and  to  the  President 
stating  in  detail  the  cases  it  has  heard,  the  decisions  it 
has  rendered,  the  names,  salaries,  and  duties  of  all  em- 
ployees and  officers  in  the  employ  or  under  the  super- 
vision of  the  Board,  and  an  account  of  all  moneys  it  has 
disbursed. 

"(d)  There  shall  be  a  General  Counsel  of  the  Board 
who  shall  be  appointed  by  the  President,  by  and  with 
the  advice  and  consent  of  the  Senate,  for  a  term  of 
four  years.  The  General  Counsel  of  the  Board  shall 
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exercise  general  supervision  over  all  attorneys  employed 
by  the  Board  (other  than  trial  examiners  and  legal 
assistants  to  Board  members)  and  over  the  officers  and 
employees  in  the  regional  offices.  He  shall  have  final 
authority,  on  behalf  of  the  Board,  in  respect  of  the 
investigation  of  charges  and  issuance  of  complaints 
under  section  10,  and  in  respect  of  the  prosecution  of 
such  complaints  before  the  Board,  and  shall  have  such 
other  duties  as  the  Board  may  prescribe  or  as  may  be 
provided  by  law. 

"Sec.  4.  (a)  Each  member  of  the  Board  and  the  Gen- 
eral Counsel  of  the  Board  shall  receive  a  salary  of  $12,000 
a  year,  shall  be  eligible  for  reappointment,  and  shall  not 
engage  in  any  other  business,  vocation,  or  employment. 
The  Board  shall  appoint  an  executive  secretary,  and  such 
attorneys,  examiners,  and  regional  directors,  and  such 
other  employees  as  it  may  from  time  to  time  find  neces- 
sary for  the  proper  performance  of  its  duties.  The  Board 
may  not  employ  any  attorneys  for  the  purpose  of  review- 
ing transcripts  of  hearings  or  preparing  drafts  of  opin- 
ions except  that  any  attorney  employed  for  assignment 
as  a  legal  assistant  to  any  Board  member  may  for  such 
Board  member  review  such  transcripts  and  prepare  such 
drafts.  No  trial  examiner's  report  shall  be  reviewed, 
either  before  or  after  its  publication,  by  any  person  other 
than  a  member  of  the  Board  or  his  legal  assistant,  and  no 
trial  examiner  shall  advise  or  consult  with  the  Board  with 
respect  to  exceptions  taken  to  his  findings,  rulings,  or 
recommendations.  The  Board  may  establish  or  utilize 
such  regional,  local,  or  other  agencies,  and  utilize  such 
voluntary  and  uncompensated  sei-vices,  as  may  from  time 
to  time  be  needed.  Attorneys  appointed  mider  this  section 
may,  at  the  direction  of  the  Board,  appear  for  and  repre- 
sent the  Board  in  any  case  in  court.  Nothing  in  this  Act 
shall  be  construed  to  authorize  the  Board  to  appoint  indi- 
viduals for  the  purpose  of  conciliation  or  mediation,  or 
for  economic  analysis. 

"(b)  All  of  the  expenses  of  the  Board,  including  all 
necessary  traveling  and  subsistence  expenses  outside  the 
District  of  Columbia  incurred  by  the  membei*s  or  employ- 
ees of  the  Board  under  its  orders,  shall  be  allowed  and 
paid  on  the  presentation  of  itemized  vouchers  therefor 
approved  by  the  Board  or  by  any  individual  it  designates 
for  that  purpose. 

"Sec.  5.  The  principal  office  of  the  Board  shall  be  in 
the  District  of  Columbia,  but  it  may  meet  and  exercise 
any  or  all  of  its  powers  at  any  other  place.  The  Board 
may,  by  one  or  more  of  its  members  or  by  such  agents  or 
agencies  as  it  may  designate,  prosecute  any  inquiry  neces- 
sary to  its  functions  in  any  part  of  the  United  States.  A 
member  who  participates  in  such  an  inquii-y  shall  not  be 
disqualified  from  subsequently  participating  in  a  decision 
of  the  Board  in  the  same  case. 


Post.  p.  146. 


Salaries. 


Employees. 


Review  of  trial 

examiner's 

report. 


Use.  etc.,  of 
other  agencies 
and  services. 


Payment  of 
expenses. 


Principal 
office. 


85-167— 74— pt.  2- 


1102 

Ir'-MHtfous  "Sec.  G.  The  Board  shall  have  authority  from  time  to 

time  to  make,  amend,  and  rescind,  in  the  manner  pre- 
scribed by  the  Administrative  Procedure  Act,  such  rules 
and  regulations  as  may  be  necessary  to  carry  out  the  pro- 
visions of  this  Act. 

"rights  of  employees 

"Sec.  7.  Employees  shall  have  the  right  to  self -organi- 
zation, to  form,  join,  or  assist  labor  organizations,  to  bar- 
gain collectively  through  representatives  of  their  own 
choosing,  and  to  engage  in  other  concerted  activities  for 


the  purpose  of  collective  bargaining  or  other  mutual  aid 
or  protection,  and  shall  also  have  the  right  to  refrain 
from  any  or  all  of  such  activities  except  to  the  extent  that 
such  right  may  be  aifected  by  an  agreement  requiring 
membership  in  a  labor  organization  as  a  condition  of  em- 
ployment as  authorized  in  section  8  (a)  (3). 

"unfair  labor  practices 

Krnpioyer.  "Sec.  8.  (a)  It  shall  be  an  unfair  labor  practice  for  an 

employer — 

"(1)  to  interfere  with,  restrain,  or  coerce  em- 
ployees in  the  exercise  of  the  rights  guaranteed  in 
section  7; 

"(2)  to  dominate  or  interfere  with  the  formation 
or  administration  of  any  labor  organization  or  con- 
tribute financial  or  other  support  to  it:  Provided, 
That  subject  to  rules  and  regidations  made  and  pub- 
lished by  the  Board  pursuant  to  section  6,  an  em- 
ployer shall  not  be  prohibited  from  permitting  em- 
ployees to  confer  with  him  during  working  hours 
vv'ithout  loss  of  time  or  pay; 

"  (3)  by  discrimination  in  regard  to  hire  or  tenure 
of  employment  or  any  term  or  condition  of  employ- 
ment to  encourage  or  discourage  membership  in  any 
labor  organization :  Provided,  That  nothing  in  this 
Act,  or  in  any  other  statute  of  the  United  States, 
shall  preclude  an  employer  from  making  an  agree- 
ment with  a  labor  organization  (not  established, 
maintained,  or  assisted  by  any  action  defined  in  sec- 
tion 8(a)  of  this  Act  as  an  unfair  labor  practice)  to 
require  as  a  condition  of  employment  membersliip 
therein  on  or  after  the  thirtieth  day  following  the 
beginning  of  such  employment  or  the  effective  date 
of  such  agreement,  whichever  is  the  later,  (i)  if  such 
labor  organization  is  the  representative  of  the  em- 
ployees as  provided  in  section  9(a),  in  the  appropri- 
ate collective-bargaining  unit  covered  by  such  agree- 
ment when  made;  and  (ii)  if,  following  the  most 
recent  election  held  as  provided  in  section  9(e)  the 
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Board  shall  have  certified  that  at  least  a  majority 
of  the  employees  eligible  to  vote  in  such  election  have 
voted  to  authorize  such  labor  organization  to  make 
such  an  agreement:  Provided  further^  That  no  em- 
ployer shall  justify  any  discrimination  against  an 
employee  for  nonmembership  in  a  labor  organization 
(A)  if  he  has  reasonable  grounds  for  believing  that 
such  membership  was  not  available  to  the  employee 
on  the  same  terms  and  conditions  generally  applica- 
ble to  other  members,  or  (B)  if  he  has  reasonable 
grounds  for  believing  that  membership  was  denied 
or  terminated  for  reasons  other  than  the  failure  of 
the  employee  to  tender  the  periodic  dues  and  the 
initiation  fees  uniformly  required  as  a  condition  of 
acquiring  or  retaining  membership; 

"(4)  to  discharge  or  otherwise  discriminate 
against  an  employee  because  he  has  filed  charges  or 
given  testimony  under  this  Act; 

"  (5)  to  refuse  to  bargain  collectively  with  the  rep- 
resentatives of  his  employees,  subject  to  the  provi- 
sions of  section  9(a). 
"(b)   It  shall  be  an  unfair  labor  practice  for  a  labor 
organization  or  its  agents — 


Labor  organi- 
zation or 
agents. 


"(1)  to  restram  or  coerce  (A)  employees  in  the 
exercise  of  the  rights  guaranteed  in  section  7 :  Pro- 
vided^  That  this  paragraph  shall  not  impair  the  right 
of  a  labor  organization  to  prescribe  its  own  rules 
with  respect  to  the  acquisition  or  retention  of  mem- 
bership therein;  or  (B)  an  employer  in  the  selection 
of  his  representatives  for  the  purposes  of  collective 
bargaining  or  the  adjustment  of  grievances; 

"(2)  to  cause  or  attempt  to  cause  an  employer  to 
discriminate  against  an  emiDloyee  in  violation  of  sub- 
section (a)  (3)  or  to  discriminate  against  an  em- 
ployee with  respect  to  "whom  membership  in  such 
organization  has  been  denied  or  terminated  on  some 
ground  other  than  his  failure  to  tender  the  periodic 
dues  and  the  initiation  fees  uniformly  required  as  a 
condition  of  acquiring  or  retaining  membership ; 

"(3)  to  refuse  to  bargain  collectively  with  an  em- 
ployer, provided  it  is  the  representative  of  his  em- 
ployees subject  to  the  provisions  of  section  9  (a)  ; 

"(4)  to  engage  in,  or  to  induce  or  encourage  the  ^e°rtafil°^rikes. 
employees  of  any  employer  to  engage  in,  a  strike  or  etc. 
a  concerted  refusal  in  the  course  of  their  employment 
to  use,  manufacture,  process,  transport,  or  other- 
wise handle  or  work  on  any  goods,  articles,  materials, 
or  commodities  or  to  perform  any  services,  where 
an  object  thereof  is:  (A)  forcing  or  requiring  any 
employer  or  self-employed  person  to  join  any  labor 
or  employer  organization  or  any  employer  or  other 
person  to  cease  using,  selling,  handling,  transport- 
ing, or  otherwise  dealing  in  the  proclucts  of  any 
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other  producer,  processor,  or  manufacturer,  or  to 
cease  doing  business  with  any  other  person;  (B) 
forcing  or  requiring  any  other  employer  to  recog- 
nize or  bargain  with  a'  labor  organization  as  the 
representative  of  his  employees  unless  such  labor 
organization  has  been  certified  as  the  representative 
of  such  employees  under  the  provisions  of  section  9 ; 

(C)  forcing  or  requiring  any  employer  to  recognize 
or  bargain  with  a  particular  labor  organization  as 
the  representative  of  his  employees  if  another  labor 
organization  has  been  certified  as  the  representative 
of  such  employees  under  the  provisions  of  section  9 ; 

(D)  forcing  or  requiring  any  employer  to  assign 
particular  work  to  employees  in  a  particular  labor 
organizations  or  in  a  particular  trade,  craft,  or  class 
rather  than  to  emplo^^ees  in  another  labor  organiza- 
tion or  in  another  trade,  craft,  or  class,  unless  such 
employer  is  failing  to  conform  to  an  order  or  certi- 
fication of  the  Board  determining  the  bargaining 
representative  for  employees  performing  such  work  : 
Provided^  That  nothing  contained  in  this  subsection 

(b)  shall  be  construed  to  make  unlawful  a  refusal  by 
any  person  to  enter  upon  the  premises  of  any  em- 
ployer (other  than  his  own  employer),  if  the  em- 
ployees of  such  employer  are  engaged  in  a  strike 
ratified  or  approved  by  a  representative  of  such 
employees  whom  such  employer  is  required  to  recog- 
nize under  this  Act ; 

"(5)  to  require  of  employees  covered  by  an  agree- 
ment authorized  under  subsection  (a)  (3)  the  pay- 
ment, as  a  condition  precedent  to  becoming  a  mem- 
ber of  such  organization,  of  a  fee  in  an  amount 
which  the  Board  finds  excessive  or  discriminatoi-y 
under  all  the  circumstances.  In  making  such  a  find- 
ing, the  Board  shall  consider,  among  other  relevant 
factors,  the  practices  and  customs  of  labor  organiza- 
tions in  the  particular  industry,  and  the  wages  cur- 
rently paid  to  the  employees  affected:  and 

"(6)  to  cause  or  attempt  to  cause  an  employer  to 
pay  or  deliver  or  agree  to  pay  or  deliver  any  money 
or  other  thing  of  value,  in  the  nature  of  an  exaction, 
for  services  which  are  not  performed  or  not  to  be 
performed. 
"(c)  The  expressing  of  any  views,  argument,  or  opin- 
ion, or  the  dissemination  thereof,  whether  in  written, 
printed,  graphic,  or  visual  form,  shall  not  constitute  or 
be  evidence  of  an  unfair  labor  practice  under  any  of  the 
provisions  of  this  Act,  if  such  expression  contains  no 
threat  of  reprisal  or  force  or  promise  of  benefit. 

"(d)  For  the  purposes  of  this  section,  to  bargain  col- 
lectively is  the  performance  of  the  mutual  obligation 
of  the  employer  and  the  representative  of  the  employees 
to  meet  at  reasonable  times  and  confer  in  good  faith  with 
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respect  to  wages,  hours,  and  other  terms  and  conditions 
of  employment,  or  the  negotiation  of  an  agreement,  or 
any  question  arising  thereunder,  and  the  execution  of  a 
written  contract  incorporating  any  agreement  reached  if 
requested  by  either  party,  but  such  obligation  does  not 
compel  either  party  to  agree  to  a  proposal  or  require  the 
making  of  a  concession :  Provided^  That  where  there  is 
in  effect  a  collective-bargaining  contract  covering  em- 
ployees in  an  industry  atfecting  commerce,  the  duty  to 
bargain  collectively  shall  also  mean  that  no  party  to  such 
contract  shall  terminate  or  modify  such  contract,  unless 
the  party  desiring  such  termination  or  modification — 

"  ( 1 )  serves  a  written  notice  upon  the  other  party 
to  the  contract  of  the  proposed  termination  or  modi- 
fication sixty  days  prior  to  the  expiration  date  there- 
of, or  in  the  event  such  contract  contains  no  expira- 
tion date,  sixty  days  prior  to  the  time  it  is  proposed 
to  make  such  termination  or  modification; 

''(2)  ofl'ers  to  meet  and  confer  with  the  other  party 
for  the  purpose  of  negotiating  a  new  contract  or  a 
contract  containing  the  proposed  modifications; 

"(3)  notifies  the  Federal  Mediation  and  Concilia- 
tion Service  within  thirt}^  days  after  such  notice  of 
the  existence  of  a  dispute,  and  simultaneously  there- 
with notifies  any  State  or  Territorial  agency  estab- 
lished to  mediate  and  conciliate  disputes  within  the 
State  or  Territory  where  the  dispute  occurred,  pro- 
vided no  agreement  has  been  reached  by  that  time; 
and 

"(4)  continues  in  full  force  and  effect,  without  re- 
sorting to  strike  or  lock-out,  all  the  terms  and  con- 
ditions of  the  existing  contract  for  a  period  of  sixty 
days  after  such  notice  is  given  or  until  the  expira- 
tion date  of  such  contract,  whichever  occurs  later: 
The  duties  imposed  upon  employers,  employees,  and  labor  intervenin? 
organizations  by  paragraphs  (2),  (3),  and  (4)  shall  be- 
come inapplicable  upon  an  intervening  certification  of  the 
Board,  under  which  the  labor  organization  or  individual, 
which  is  a  party  to  the  contract,  has  been  superseded 
as  or  ceased  to  be  the  representative  of  the  employees  sub- 
ject to  the  provisions  of  section  9(a),  and  the  duties  so 
imposed  shall  not  be  constructed  as  requiring  either  party 
to  discuss  or  agree  to  any  modification  of  the  terms  and 
conditions  contained  in  a  contract  for  a  fixed  period,  if 
such  modification  is  to  become  effective  before  such  terms 
and  conditions  can  be  reopened  under  the  provisions  of 
the  contract.  Any  employee  who  engages  in  a  strike 
within  the  sixty-day  period  specified  in  this  subsection 
shall  lose  his  status  as  an  employee  of  tlie  employer  en- 
gaged in  the  particular  labor  dispute,  for  the  purposes 
of  section  8,  9,  and  10  of  this  Act,  as  amended,  but  such 
loss  of  status  for  such  employee  shall  terminate  if  and 
when  he  is  reemployed  by  such  employer. 


certificjition 
of  Board. 


Loss  of  status 
by  emiiliiyee. 
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"representatives  and  elections 


"Sec.  9.  (a)  Kepresentatives  designated  or  selected  for 
the  purposes  of  collective  bargaining  by  the  majority  of 
the  employees  in  a  unit  appropriate  for  such  purposes, 
shall  be  the  exclusive  representatives  of  all  the  employees 
in  such  unit  for  the  purposes  of  collective  bargaining  in 
respect  to  rates  of  pay,  wages,  hours  of  employment,  or 
other  conditions  of  employment :  Provided^  That  any  in- 
dividual employee  or  a  group  of  employees  shall  have  the 
right  at  any  time  to  present  grievances  to  their  employer 
and  to  have  such  grievances  adjusted,  without  the  inter- 
vention of  the  bargaining  representative,  as  long  as  the 
adjustment  is  not  inconsistent  with  the  terms  of  a  collec- 
tive-bargaining contract  or  agreement  then  in  effect: 
Provided  further^  That  the  bargaining  representative  has 
been  given  opportunity  to  be  present  at  such  adjustment. 
Decision  of  "(b)  The  Board  shall  decide  in  each  case  whether,  in 

fng  app'^^opriite   Order  to  assurc  to  employees  the  fullest  freedom  in  exer- 
""i*^-  cising  the  rights  guaranteed  by  this  Act,  the  unit  appro- 

priate for  the  purposes  of  collective  bargaining  shall  be 
the  employer  unit,  craft  unit,  plant  unit,  or  subdivision 
thereof:  Provided^  That  the  Board  shall  not  (1)  decide 
that  any  unit  is  appropriate  for  such  purposes  if  such 
unit  includes  both  professional  employees  and  employees 
who  are  not  professional  employees  unless  a  majority  of 
such  professional  employees  vote  for  inclusion  in  such 
unit;  or  (2)  decide  that  any  craft  unit  is  inappropriate 
for  such  purposes  on  the  ground  that  a  different  unit  has 
been  established  by  a  prior  Board  determination,  unless 
a  majority  of  the  employees  in  the  proposed  craft  unit 
vote  against  separate  representation  or  (3)  decide  that 
any  unit  is  appropriate  for  such  purposes  if  it  includes, 
together  with  other  employees,  any  individual  employed 
as  a  guard  to  enforce  against  employees  and  other  persons 
rules  to  protect  property  of  the  employer  or  to  protect  the 
safety  of  persons  on  the  employer's  premises;  but  no 
labor  organization  shall  be  certified  as  the  representative 
of  employees  in  a  bargaining  unit  of  guards  if  such  orga- 
nization admits  to  membership,  or  is  affiliated  directly  or 
indirectly  with  an  organization  which  admits  to  member- 
ship, employees  other  than  guards. 

Investigation  "(c)  (1)  W^^®^^^^'^^'  ''''  Petition  shall  have  been  filed,  in 

of  petition  :         accordance  with  such  regulations  as  may  be  prescribed  by 
the  Board — 

"  ( A)  by  an  employee  or  group  of  employees  or  any 
individual  or  labor  organization  acting  in  their  be- 
half alleging  that  a  substantial  number  of  employees 
(i)  Avish  to  be  represented  for  collective  bargaining 
and  that  their  employer  declines  to  recognize  their 
representative  as  the  representative  defined  in  sec- 
tion 9  (a),  or  (ii)  asseit  that  the  individual  or  labor 
organization,  which  has  been  certified  or  is  being 
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currently  recognized  by  their  employer  as  the  bar- 
gaining representative,^  is  no  longer  a  representative 
as  defined  in  section  9(a);  or 

"(B)   by  an  employer,  alleging  that  one  or  more 
individuals  or  labor  organizations  have  presented  to 
him  a  claim  to  be  recognized  as  the  representative 
defined  in  section  9  (a)  ; 
the  Board  shall  investigate  such  petition  and  if  it  has 
reasonable  cause  to  believe  that  a  question  of  representa- 
tion affecting  commerce  exists  shall  provide  for  an  appro- 
priate hearing  upon  due  notice.  Such  hearing  may  be 
conducted  by  an  officer  or  employee  of  the  regional  office, 
who  shall  not  make  any  recommendations  with  respect 
thereto.  If  the  Board  finds  upon  the  record  of  such  hear- 
ing that  such  a  question  of  representation  exists,  it  shall  Jj^jf^j^jj^^ll^^^ 
direct  an  election  by  secret  ballot  and  shall  certify  the 
results  thereof. 

"(2)  In  determining  whether  or  not  a  question  of  rep- 
resentation affecting  commerce  exists,  the  same  regula- 
tions and  rules  of  decision  shall  apply  irrespective  of  the 
identity  of  the  persons  filing  the  petition  or  the  kind  of 
relief  sought  and  in  no  case  shall  the  Board  deny  a  labor 
organization  a  place  on  the  ballot  by  reason  of  an  order 
with  respect  to  such  labor  organization  or  its  predecessor 
not  issued  in  conformity  with  section  10  (c). 

"(3)  No  election  shall  be  directed  in  any  bargainhig 
unit  or  any  subdivision  within  which,  in  the  preceding 
twelve-month  period,  a  valid  election  shall  have  been 
lield.  Employees  on  strike  who  are  not  entitled  to  rein- 
statement shall  not  be  eligible  to  vote.  In  any  election 
where  none  of  the  choices  on  the  ballot  receives  a  major- 
ity, a  run-off  shall  be  conducted,  the  ballot  providing  for 
a  selection  between  the  two  choices  receiving  the  largest 
and  second  largest  number  of  valid  votes  cast  in  the 
election. 

"(4)  Nothing  in  this  section  shall  be  construed  to  pro- 
hibit the  waiving  of  hearings  by  stipulation  for  the  pur- 
pose of  a  consent  election  in  conformity  with  regulations 
and  rules  of  decision  of  the  Board. 

"(5)  In  determining  whether  a  unit  is  appropriate  for 
the  purposes  specified  in  subsection  (b)  the  extent  to 
which  the  employees  have  organized  shall  not  be  con- 
trolling. 

"(d)  Whenever  an  order  of  the  Board  made  pursuant  post  p.  147. 
to  section  10  (c)  is  based  in  whole  or  in  part  upon  facts 
certified  following  an  investigation  pursuant  to  subsec- 
tion (c)  of  this  section  and  there  is  a  petition  for  the 
enforcement  or  review  of  such  order,  such  certification 
and  the  record  of  such  investigation  shall  be  included  in 
the  transcript  of  the  entire  record  required  to  be  filed 
under  section  10  (e)  or  10  (f),  and  thereupon  the  decree 
of  the  court  enforcing,  modifying,  or  setting  aside  in 
whole  or  in  part  the  order  of  the  Board  shall  be  made 
and  entered  upon  the  pleadings,  testimony,  and  proceed- 
ings set  forth  in  such  transcript. 
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make  URree-  ^'^^.^^'■^■^■,^       ^  ,     ,•  j-  ^^  „i 

ment  with  oro;anization,  which  is  the  representative  oi  employees  as) 

employer.  provided  in  section  9  (a),  of  a  petition  alle/ring  that  30 

per  centum  or  more  of  the  employees  within  a  unit 
claimed  to  be  appropriate  for  such  purposes  desire  to 
authorize  such  labor  organization  to  make  an  agreement 
with  the  employer  of  such  employees  requiring  member- 
ship in  such  labor  organization  as  a  condition  of  em- 
ployment in  such  unit,  upon  an  appropriate  showing 
thereof  the  Board  shall,  if  no  question  of  representation 
exists,  take  a  secret  ballot  of  such  employees,  and  shall 
certify  the  results  thereof  to  such  labor  organization  and 
to  the  employer. 

"  (2)  Upon  the  filing  with  the  Board,  by  30  per  centum 
or  more  of  the  employees  in  a  bargaining  unit  covered 
by  an  agreement  between  their  employer  and  a  labor 
organization  made  pursuant  to  section  8  (a)  (3)  (ii),of 
a  petition  alleging  they  desire  that  such  authority  be 
rescinded,  the  Board  shall  take  a  secret  ballot  of  the  em- 
ployees in  such  unit,  and  shall  certify  the  results  thereof 
to  such  labor  organization  and  to  tlie  employer. 

"(3)  No  election  shall  be  conducted  pursuant  to  this 
subsection  in  any  bargaining  unit  or  any  subdivision 
within  which,  in  the  preceding  twelve-month  period,  a 
valid  election  shall  have  been  held. 
Filing  of  con-  "(f)  jv^q  investigation  shall  be  made  by  the  Board  of 

prior  to  action     any  qucstiou  affecting  commerce  concerning  the  repre- 
'""      '  sentation  of  employees,  raised  by  a  labor  organization 

under  subsection  (c)  of  this  section,  no  petition  under 
section  9  (e)  (1)  shall  be  entertained,  and  no  complaint 
shall  be  issued  pursuant  to  a  charge  made  by  a  labor 
organization  under  subsection  (b)  of  section  10,  unless 
such  labor  organization  and  any  national  or  international 
labor  organization  of  which  such  labor  organization  is 
an  affiliate  or  constituent  unit  (A)  shall  have  prior  there- 
to filed  with  the  Secretary  of  Labor  copies  of  its  consti- 
tution and  bylaws  and  a  report,  in  such  form  as  the  Sec- 
retary may  prescribe,  showing — 

"(1)  the  name  of  such  labor  organization  and  the 
address  of  its  principal  place  of  business; 

"(2)  the  names,  titles,  and  compensation  and  al- 
lowances of  its  three  principal  officers  and  of  any 
of  its  other  officers  or  agents  whose  aggregate  com- 
pensation and  allowances  for  the  preceding  year 
exceeded  $5,000,  and  the  amount  of  the  compensa- 
tion and  allowances  paid  to  each  such  officer  or  agent 
during  such  year ; 

"(3)  the  manner  in  which  the  officers  and  agents 
referred  to  in  clause  (2)  were  elected,  appointed, 
or  otherwise  selected ; 

"(4)  the  initiation  fee  or  fees  which  new  members 
are  required  to  pay  on  becoming  members  of  such 
labor  organization ; 
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"(5)  tlie  re^lar  dues  or  foes  which  members  are 
required  to  pay  in  order  to  remain  members  in 
good  standing  of  such  labor  organization ; 

"(6)  a  detailed  statement  of,  or  reference  to  pro- 
visions of  ite  constitution  and  bylaws  sho\ving  the 
procedure  followed  with  respect  to  ,  (a)  qualification 
for  or  restrictions  on  membership,  (b)  election  of 
officers  and  stewards,  (c)  calling  of  regular  and  spe- 
cial meetings,  (d)  levying  of  assessments,  (e)  im- 
position of  fines,  (f)  authorization  for  bargaining 
demands,  (g)  ratification  of  contract  terms,  (h)  au- 
thorization for  strikes,  (i)  authorization  for  dis- 
bursement of  union  funds,  (j)  audit  of  union  finan- 
cial transactions,  (k)  participation  in  insurance  or 
other  benefit  plans,  and  (1)  expulsion  of  members 
and  the  gromids  therefor ; 
and  ( B )  can  show  that  prior  thereto  it  has — 

"(1)  filed  with  the  Secretaiy  of  Labor,  in  such 
form  as  the  Secretary  ma}^  prescribe,  a  report  show- 
ing all  of  (a)  its  receipts  of  any  kind  and  the  sources 
of  such  receif)ts,  (b)  its  total  assets  and  liabilities 
as  of  the  end  of  its  last  fiscal  year,  (c)  the  disburse- 
ments made  by  it  during  such  fiscal  year,  including 
the  purposes  for  which  made ;  and 

"  (2)  furnished  to  all  of  the  members  of  such  labor 
organization  copies  of  tlie  financial  report  required 
by  XDaragraph  (1)  hereof  to  be  filed  with  the  Secre- 
tary of  I^abor. 
"(g)  It  sliall  be  the  obligation  of  all  labor  organiza- 
tions to  file  annually  with  the  Secretary  of  Labor,  in  such 
form  as  the  Secretary  of  Labor  may  prescribe,  reports 
bringing   up   to   date  the   information   reqmred  to   be 
supplied  in  the  initial  filing  by  subsection  (f)    (A)  of 
this  section,  and  to  file  with  the  Secretary  of  Labor  and 
furnish  to  its  members  annually  financial  reports  in  the 
form  and  manner  prescribed  in  subsection  (f)    (B).  No 


labor 


organization    shall    be   eligible    for   certification 


under  this  section  as  the  representative  of  any  employees, 
no  petition  under  section  9  (e)  (1)  shall  be  entertained, 
and  no  complaint  shall  issue  under  section  10  with  re- 
spect to  a  charge  filed  by  a  labor  organization  unless  it 
can  show  that  it  and  any  national  or  international  labor 
orgaiiization  of  which  it  is  an  aft'liate  or  constituent  miit 
has  complied  witli  its  obligation  under  this  subsection. 
"(h)  No  investigation  shall  be  made  by  the  Board  of 
any  question  affecting  commerce  concerning  the  repre- 
sentation of  employees,  raised  by  a  labor  organization 
under  subsection  (c)  of  this  section,  no  petition  under 
section  9  (e)  (1)  shall  be  entertained,  and  no  complaint 
shall  be  issued  pursuant  to  a  change  made  by  a  labor 
organization  under  subsection  (b)  of  section  10,  unless 
there  is  on  file  with  the  Board  an  affidavit  executed  con- 
temporaneously or  within  the  preceding  twelve-month 
period  by  each  officer  of  such  labor  organization  and  the 
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officers  of  any  national  or  international  labor  organiza- 
tion of  which  it  is  an  affiliate  or  constituent  unit  that  he 
is  not  a  member  of  the  Communist  Party  or  affiliated 
with  such  party,  and  that  he  does  not  believe  in,  and  is 
not  a  member  of  or  supports  any  organization  that  be- 
lieves in  or  teaches,  the  overthrow  of  the  United  States 
Government  by  force  or  by  any  illegal  or  unconstitu- 
tional methods.  The  provisions  of  section  35  A  of  the 
Criminal  Code  shall  be  applicable  in  respect  to  such 
affidavits. 


"PREVEXTION    OF    UXFAIR    LABOR    PRACTICES 

"Sec.  10.  (a)  The  Board  is  empowered,  as  herein- 
after provided,  to  prevent  any  person  from  engaging  in 
any  unfair  labor  practice  (listed  in  section  8)  affecting 
commerce.  This  power  shall  not  be  affected  by  any  other 
means  of  adjustment  or  prevention  that  has  been  or  may 
be  established  by  agreement,  law,  or  otherwise :  Provided^ 
That  the  Board  is  empowered  by  agreement  with  any 
agency  of  any  State  or  Territory  to  cede  to  such  agency 
jurisdiction  over  any  cases  in  any  industry  (other  than 
mining,  manufacturing,  communications,  and  trans- 
portation except  where  prodominantly  local  in  charac- 
ter) even  though  such  cases  may  involve  labor  disputes 
affecting  commerce,  unless  the  provision  of  the  State  or 
Territorial  statute  applicable  to  the  determination  of 
such  cases  by  such  agency  is  inconsistent  with  the  corre- 
sponding provision  of  this  Act  or  has  received  a  con- 
struction inconsistent  therewith. 

"(b)  Whenever  it  is  charged  that  any  person  has  en- 
gaged in  or  is  engaging  in  any  such  unfair  labor  practice, 
the  Board,  or  any  agent  or  agency  designated  by  the 
Board  for  such  purposes,  shall  have  power  to  issue  and 
cause  to  be  served  upon  such  person  a  complaint  stating 
the  charges  in  that  respect,  and  containing  a  notice  of 
hearing  before  the  Board  or  a  member  thereof,  or  before 
a  designated  agent  or  agency,  at  a  place  therein  fixed,  not 
less  than  five  days  after  the  serving  of  said  complaint : 
Provided^  That  no  complaint  shall  issue  based  upon  any 
unfair  labor  practice  occurring  more  than  six  months 
prior  to  the  filing  of  the  charge  with  the  Board  and  the 
service  of  a  copy  thereof  upon  the  person  against  whom 
such  charge  is  made,  unless  the  person  aggrieved  thereby 
was  prevented  from  filing  such  charge  by  reason  of  serv- 
ice in  the  armed  forces,  in  which  event  the  six-month 
period  shall  be  computed  from  the  day  of  his  discharge. 
Any  such  complaint  may  be  amended  by  the  member, 
agent,  or  agency  conducting  tlie  hearing  or  the  Board  in 
its  discretion  at  any  time  prior  to  the  issuance  of  an  order 
based  thereon.  The  person  so  complained  of  shall  have 
the  right  to  file  an  answer  to  the  original  or  amended 
complaint  and  to  appear  in  person  or  otherwise  and  give 
testimony  at  the  place  and  time  fixed  in  the  complaint.  In 
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the  discretion  of  the  member,  agent,  or  agency  conduct- 
ing the  hearing  or  the  Board,  any  other  person  may  be 
allowed  to  intervene  in  the  said  proceeding  and  to  present 
testimony.  Any  such  proceeding  shall,  so  far  as  practica- 
ble, be  conducted  in  accordance  with  the  rules  of  evidence 
applicable  in  the  district  courts  of  the  United  States 
under  the  rules  of  civil  procedure  for  the  district  courts 
of  the  United  States,  adopted  by  the  Supreme  Court  of 
the  United  States  pursuant  to  the  Act  of  June  19,  1934 
(U.S.C.,  title  28,  sees.  723-B,  723-C). 

"(c)  The  testimony  taken  by  such  member,  agent,  or 
agency  or  the  Board  shall  be  reduced  to  writing  and  filed 
with  the  Board.  Thereafter,  in  its  discretion,  the  Board 
upon  notice  may  take  further  testimony  or  hear  argu- 
ment. If  upon  the  preponderance  of  the  testimony  taken 
the  Board  shall  be  of  the  opinion  that  any  person  named 
in  the  complaint  has  engaged  in  or  is  engaging  in  any 
such  unfair  labor  practice,  then  the  Board  shall  state  its 
findings  of  fact  and  shall  issue  and  cause  to  be  served  on 
such  person  an  order  requiring  such  person  to  cease  and 
desist  from  such  unfair  labor  practice,  and  to  take  such 
affirmative  action  including  reinstatement  of  employees 
with  or  without  back  pay,  as  will  effectuate  the  policies  of 
this  Act:  Provided,  That  where  an  order  directs  rein- 
statement of  an  employee,  back  pay  may  be  required  of 
the  employer  or  labor  organization,  as  the  case  may  be, 
responsible  for  the  discrimination  suffered  by  him :  And 
'provided  further,  That  in  determining  whether  a  com- 
plaint shall  issue  alleging  a  violation  of  section  8  (a)  (1) 
or  section  8  (a)  (2),  and  in  deciding  such  cases,  the  same 
regulations  and  rules  of  decision  shall  apply  irrespective 
of  whether  or  not  the  labor  organization  affected  is  affili- 
ated with  a  labor  organization  national  or  international 
in  scope.  Such  order  may  further  require  such  person  to 
make  reports  from  time  to  time  showing  the  extent  to 
which  it  has  complied  with  the  order.  If  upon  the  pre- 
ponderance of  the  testimony  taken  the  Board  shall  not 
be  of  the  opinion  that  the  person  named  in  the  complaint 
has  engaged  in  or  is  engaging  in  any  such  unfair  labor 
practice,  then  the  Board  shall  state  its  findings  of  fact 
and  shall  issue  an  order  dismissing  the  said  complaint. 
No  order  of  the  Board  shall  require  the  reinstatement  of 
any  individual  as  an  employee  who  has  been  suspended 
or  discharged,  or  the  payment  to  him  of  any  bade  pay,  if 
such  individual  was  suspended  or  discharged  for  cause. 
In  case  the  evidence  is  presented  before  a  member  of  the 
Board,  or  before  an  examiner  or  examiners  thereof,  such 
member,  or  such  examiner  or  examiners,  as  the  case  may 
be,  shall  issue  and  cause  to  be  served  on  the  parties  to  the 
proceeding  a  proposed  report,  together  with  a  recom- 
mended order,  which  shall  be  filed  with  the  Board,  and 
if  no  exceptions  are  filed  within  twenty  days  after  serv- 
ice thereof  upon  such  parties,  or  within  such  further 
period  as  the  Board  may  authorize,  such  recommended 
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order  shall  become  tlie  order  of  the  Board  and  become 
effective  as  therein  prescribed. 

"(d)  Until  a  transcript  of  the  record  in  a  case  shall 
have  been  filed  in  a  court,  as  hereinafter  provided,  the 
Board  may  at  any  time,  upon  reasonable  notice  and  in 
such  manner  as  it  shall  deem  proper,  modify  or  set  aside, 
in  whole  or  in  part,  any  finding  or  order  made  or  issued 
by  it. 

"  (e)  The  Board  shall  have  power  to  petition  any  circuit 
court  of  appeals  of  the  United  States  (including  the 
United  States  Court  of  Appeals  for  the  District  of  Co- 
lumbia), or  if  all  the  circuit  courts  of  appeals  to  which 
application  may  be  made  are  in  vacation,  any  district 
court  of  the  United  States  (including  the  District  Court 
of  the  United  States  for  the  District  of  Columbia) ,  with- 
in any  circuit  or  district,  respectively,  wherein  the  unfair 
labor  practice  in  question  occurred  or  wherein  such  per- 
son resides  or  transacts  business,  for  the  enforcement  of 
such  order  and  for  appropriate  temporary  relief  or  re- 
straining order,  and  shall  ceitify  and  file  in  the  court  a 
transcript  of  the  entire  record  in  the  proceedings,  includ- 
ing the  pleadings  and  testimony  upon  which  such  order 
was  entered  and  the  findings  and  order  of  the  Board. 
Upon  such  filling,  the  court  shall  cause  notice  thereof  to 
be  served  upon  such  person,  and  thereupon  shall  have 
jurisdiction  of  the  proceeding  and  of  the  question  deter- 
mined therein,  and  shall  have  power  to  grant  such  tem- 
porary relief  or  restraining  order  as  it  deems  just  and 
proper,  and  to  make  and  enter  upon  the  pleadings,  testi- 
mony, and  proceedings  set  forth  in  such  transcript  a  de- 
cree enforcing,  modifying,  and  enforcing  as  so  modified, 
or  setting  aside  in  whole  or  in  part  the  order  of  the 
Board.  No  objection  that  has  not  been  urged  before  the 
Board,  its  member,  agent,  or  agency,  shall  be  considered 
by  the  ocurt,  unless  the  failure  or  neglect  to  urge  such 
objection  shall  be  excused  because  of  extraordinary  cir- 
cumstances. The  findings  of  the  Board  with  respect  to 
questions  of  fact  if  supported  by  substantial  evidence  on 
the  record  considered  as  a  whole  shall  be  conclusive.  If 
either  paity  shall  apply  to  the  court  for  leave  to  aduce 
additional  evidence  and  shall  show  to  the  satisfaction 
of  the  court  that  such  additional  evidence  is  material  and 
that  there  were  reasonable  grounds  for  the  failure  to  ad- 
duce such  evidence  in  the  hearing  before  the  Board,  its 
member,  agent,  or  agency,  the  court  may  order  such  addi- 
tional evidence  to  be  taken  before  the  Board,  its  members, 
agent,  or  agency,  and  to  be  made  a  part  of  the  transcript. 
The  Board  may  modify  its  findings  as  to  the  facts,  or 
make  new  findings,  by  reason  of  additional  evidence  so 
taken  and  filed,  and  it  shall  file  such  modified  or  new  find- 
ings, which  findings  with  i-espect  to  questions  of  fact  if 
supported  by  substantial  evidence  on  the  record  consid- 
ered as  a  whole  shall  be  conclusive,  and  shall  be  file  its  rec- 
ommendations, if  any,  for  the  modification  or  setting  aside 
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of  its  original  order.  The  jurisdiction  of  the  court  shall  be 
exclusive  and  its  judgment  and  decree  shall  be  final,  ex- 
cept that  the  same  shall  be  subject  to  review  by  the  appro- 
priate circuit  court  of  appeals  if  application  was  made 
to  the  district  court  as  hereinabove  provided,  and  by  the 
Supreme  Court  of  the  United  States  upon  writ  of  certi- 
orari or  certification  as  provided  in  sections  239  and  240 
of  the  Judicial  Code,  as  amended  (U.S.C.,  title  28,  sees. 
346  and  347).  36  status?. 

"(f)  Any  person  aggrieved  by  a  final  order  of  the 
Board  granting  or  denying  in  whole  or  in  part  the  relief 
sought  may  obtain  a  review  of  such  order  in  any  circuit  oVde'r. 
court  of  appeals  of  the  United  States  in  the  circuit 
Avherein  the  unfair  labor  practice  in  question  was  alleged 
to  have  been  engaged  in  or  wherein  such  person  resides 
or  transacts  business,  or  in  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia,  by  filing  in  such 
court  a  written  petition  praying  that  the  order  of  the 
Board  be  modified  or  set  aside.  A  copy  of  such  petition 
shall  be  fortliwith  served  upon  the  Board,  and  thereupon 
the  aggrieved  party  shall  file  in  the  court  a  transcript  of 
the  entire  record  in  the  proceeding,  certified  by  the 
Board,  including  the  pleading  and  testimony  upon  which 
the  order  complained  of  was  entered,  and  the  findings 
and  order  of  the  Board.  Upon  such  filing,  the  court  shall 
proceed  in  the  same  manner  as  in  the  case  of  an  applica- 
tion by  the  Board  under  subsection  (e),  and  shall  have 
the  same  exclusive  jurisdiction  to  grant  to  the  Board  such 
temporary  relief  or  restraining  order  as  it  deems  just 
and  proper,  and  in  like  manner  to  make  and  enter  a 
decree  enforcing,  modifying,  and  enforcing  as  so  modi- 
fied, or  setting  aside  in  whole  or  in  part  the  order  of  the 
Board;  the  findings  of  the  Board  with  respect  to  ques- 
tions of  fact  if  supported  by  substantial  evidence  on  the 
record  considered  as  a  whole  shall  in  like  manner  be 
conclusive. 

"(g)  The  commencement  of  proceedings  under  sub- 
section (e)  or  (f)  of  this  section  shall  not,  unless  spe- 
cifically ordered  by  the  court,  operate  as  a  stay  of  the 
Board's  order. 

"(h)  When  granting  appropriate  temporary  relief  or 
a  restraining  order,  or  making  and  entering  a  decree  en- 
forcing, modifying,  and  enforcing  as  so  modified,  or  set- 
ting aside  in  whole  or  in  part  an  order  on  the  Board,  as 
provided  in  this  section,  the  jurisdiction  of  courts  sitting 
in  equity  shall  not  be  limited  by  the  Act  entitled  'An  Act 
to  amend  the  Judicial  Code  and  to  define  and  limit  the 
jurisdiction  of  courts  sitting  in  equity,  and  for  other 
purposes',  approved  March  23, 1932  (U.  S.  C,  Supp.  VII, 
title  29,  sees.  101-115). 

"  (i)  Petitions  filed  under  this  Act  shall  be  heard  expe-  47  stat.  70. 
ditiously,  and  if  possible  within  ten  days  after  they  have  §§  Foi-ns. 
been  docketed. 
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''(j)  The  Board  shall  have  power,  upon  issuance  of  a 
complaint  as  provided  in  subsection  (b)  charging  that 
any  person  has  engaged  in  or  is  engaging  in  an  iinfair 
labor  practice,  to  petition  any  district  court  of  the  United 
States  (including  the  District  Court  of  the  United  States 
for  the  District  of  Columbia ) ,  within  any  district  where- 
in the  unfair  labor  practice  in  question  is  alleged  to  have 
occurred  or  wherein  such  person  resides  or  transacts 
business,  for  appropriate  temporary  relief  or  restraining 
order.  Upon  the  filing  of  any  such  petition  the  court  shall 
cause  notice  thereof  to  be  served  upon  such  person,  and 
thereupon  shall  have  jurisdiction  to  grant  to  the  Board 
such  temporary  relief  or  restraining  order  as  it  deems 
just  and  proper. 

"(k)  Whenever  it  is  charged  that  any  person  has  en- 
gaged in  an  unfair  labor  practice  within  the  meaning  of 
paragraph  (4)  (D)  of  section  8  (b),  the  Board  is  em- 
powered and  directed  to  hear  and  determine  the  dispute 
out  of  which  such  unfair  labor  practice  shall  have  arisen, 
unless,  within  ten  days  after  notice  that  such  charge  has 
been  filed,  the  parties  to  such  dispute  submit  to  the 
Board  satisfactory  evidence  that  they  have  adjusted,  or 
agreed  upon  methods  for  the  voluntary  adjustment  of, 
the  dispute.  Upon  compliance  by  the  parties  to  the  dis- 
pute with  the  decision  of  the  Board  or  upon  such  volun- 
tary adjustment  of  the  dispute,  such  charge  shall  be 
dismissed. 

"(1)  "Wlienever  it  is  charged  that  any  person  has  en- 
gaged in  an  unfair  labor  practice  within  the  meaning 
of  paragraph  (4)  (A),  (B),  or  (C)  of  section  8(b), 
the  preliminary  investigation  of  such  charge  shall  be 
made  forthwith  and  given  priority  over  all  other  cases 
except  cases  of  like  character  in  the  office  where  it  is  filed 
or  to  which  it  is  referred.  If,  after  such  investigation, 
the  officer  or  regional  attorney  to  whom  the  matter  may 
be  referred  has  reasonable  cause  to  believe  such  charge 
is  true  and  that  a  complaint  should  issue,  he  shall,  on 
behalf  of  the  Board,  petition  any  district  court  of  the 
United  States  (including  the  District  Court  of  the 
United  States  for  the  District  of  Columbia)  within  any 
district  where  the  unfair  labor  practice  in  question  has 
occurred,  is  alleged  to  have  occurred,  or  wherein  such 
person  resides  or  transacts  business,  for  appropriate  in- 
junctive relief  pending  the  final  adjudication  of  the 
Boaixl  with  respect  to  such  matter.  Upon  the  filing  of 
any  such  petition  the  district  court  shall  have  jurisdic- 
tion to  grant  such  injunctive  relief  or  temporary  restrain- 
ing order  as  it  deems  just  and  proper,  notwit^hstanding 
any  other  provision  of  law :  Provided  further^  That  no 
temporary  restraining  order  shall  be  issued  without  no- 
tice unless  a  petition  alleges  that  substantial  and  irrep- 
arable injury  to  the  charging  party  will  be  unavoidable 
and  such  temporary  restraining  order  shall  be  effective 


1115 


for  no  longer  than  five  days  and  will  Ijecome  void  at  the 
expiration  of  such  period.' Upon  lilincr  of  any  such  peti- 
tion the  courts  shall  cause  notice  thereof  to  be  served 
upon  any  pei-son  involved  in  the  charge  and  such  person, 
including  the  charging  party,  shall  be  given  an  oppor- 
tunity to  appear  by  counsel  and  present  any  relevant 
testimony:  Provided  further^  That  for  the  purposes  of 
this  subsection  district  courts  shall  be  deemed  to  ha_ve 
jurisdiction  of  a  lal3or  organization  (1)  in  the  district 
in  which  such  organization  maintains  its  principal  office, 
or  (2)  in  any  district  in  which  its  duly  authorized  officers 
or  agents  are  engaged  in  promoting  or  protecting  the 
interests  of  employee  members.  The  service  of  legal  proc- 
ess upon  such  officer  or  agent  shall  constitute  service  upon 
the  labor  organization  and  make  such  organization  a 
party  to  the  suit.  In  situations  where  such  relief  is  appro- 
priate the  procedure  specified  herein  shall  apply  to 
charges  with  respect  to  section  8(b)  (4)  (D).  Ante,x>.  i42. 
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INVESTIGATORY    POWERS 

"Sec,  11.  For  the  purpose  of  all  hearings  and  investi- 
gations, which,  in  the  opinion  of  the  Board,  are  necessary 
and  proper  for  the  exercise  of  the  powers  vested  in  it  by 
section  9  and  section  10 — 

"(1)  The  Board,  or  its  duly  authorized  agents  or  agen- 
cies, shall  at  all  reasonable  times  have  access  to,  for  the 
purpose  of  examination,  and  the  right  to  copy  any  evi- 
dence of  any  person  being  investigated  or  proceeded 
against  that  relates  to  any  matter  under  investigation  or 
in  question.  The  Board,  or  any  member  thereof,  shall 
upon  application  of  any  party  to  such  proceedings,  forth- 
with issue  to  such  party  subpenas  requiring  the  attend- 
ance and  testimony  of  witnesses  or  the  production  of  any 
evidence  in  such  proceeding  or  investigation  requested  in 
such  application.  Within  five  days  after  the  service  of 
a  subpena  on  any  person  requiring  the  production  of  any 
evidence  in  his  possession  or  under  his  control,  such  per- 
son may  petition  the  Board  to  revoke,  and  the  Board 
shall  revoke,  such  subpena  if  in  its  opinion  the  evidence 
whose  production  is  required  does  not  relate  to  any  mat- 
ter under  investigation,  or  any  matter  in  question  in 
such  proceedings,  or  if  in  its  opinion  such  subpena  does 
not  describe  with  sufficient  particularity  the  evidence 
whose  production  is  required.  Any  member  of  the  Board, 
or  any  agent  or  agency  designated  by  the  Board  for  such 
purposes,  may  administer  oaths  and  affirmations,  examine 
witnesses,  and  receive  evidence.  Such  attendance  of  wit- 
nesses and  the  production  of  such  evidence  may  be  re- 
quired from  any  place  in  the  United  States  or  any  Terri- 
tory or  possession  thereof,  at  any  designated  place  of 
hearing. 

"  (2)  In  case  of  contumacy  or  refusal  to  obey  a  subpena   fu^bp|ni.*etc!*''* 
issued  to  any  person,  any  district  court  of  the  United 
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States  or  the  United  States  courts  of  any  Territory  or 
possession,  or  the  District  Court  of  the  United  States 
for  the  District  of  Columbia,  within  the  jurisdiction  of 
which  the  inquiry  is  carried  on  or  within  the  jurisdiction 
of  which  said  person  guilty  of  contumacy  or  refusal  to 
obey  is  found  or  resides  or  transacts  business,  upon  ap- 
plication by  the  Board  shall  have  jurisdiction  to  issue  to 
such  person  an  order  requiring  such  person  to  appear  be- 
fore the  Board,  its  member,  agent,  or  agency,  there  to 
produce  evidence  if  so  ordered,  or  there  to  give  testimony 
touching  the  matter  under  investigation  or  in  question ; 
and  any  failure  to  obey  such  order  of  the  court  may  be 
punislied  by  said  court  as  a  contempt  thereof. 

"(3)  No' person  shall  be  excused  from  attending  and 
testifying  or  from  producing  books,  records,  correspond- 
ence, documents,  or  other  evidence  in  obedience  to  the 
subpena  of  the  Board,  on  the  ground  that  the  testimony 
or  evidence  required  of  him  may  tend  to  incriminate  him 
or  subject  him  to  a  penalty  or  forfeiture;  but  no  indi- 
vidual shall  bo  prosecuted  or  subjected  to  any  penalty  or 
forfeiture  for  or  on  account  of  any  transaction,  matter, 
or  thing  concerning  which  he  is  compelled,  after  having 
claimecf  his  privilege  against  self-incriminaton,  to 
testify  or  produce  evidence,  except  that  such  individual 
so  testifying  shall  not  be  exempt  from  prosecution  and 
punishment  for  perjury  committed  in  so  testifying. 

"(4)  Complaints,  orders,  and  other  process  and  papers 
of  the  Board,  its  member,  agent,  or  agency,  may  be  served 
either  personally  or  by  registered  mail  or  by  telegraph 
or  by  leaving  a  copy  thereof  at  the  principal  oiRce  or 
place  of  business  of  the  person  required  to  be  sei-ved. 
The  verified  return  by  the  individual  so  serving  the  same 
setting  forth  the  manner  of  such  service  shall  be  proof  of 
the  same,  and  the  return  post  office  receipt  or  telegraph 
receipt  therefor  when  registered  and  mailed  or  tele- 
graphed as  aforesaid  shall  be  proof  of  service  of  the 
same.  Witnesses  summoned  before  the  Board,  its  member, 
agent,  or  agency,  shall  be  paid  the  same  fees  and  mileage 
that  are  paid  witnesses  in  the  courts  of  the  United  States, 
and  witnessess  whose  depositions  are  taken  and  the  per- 
sons taking  the  same  shall  severally  be  entitled  to  the 
same  fees  as  are  paid  for  like  services  in  the  courts  of  the 
United  States. 

"  (5)  All  process  of  any  court  to  which  application  may 
be  made  under  this  Act  may  be  served  in  the  judicial  dis- 
trict wherein  the  defendant  or  other  person  required  to 
be  served  resides  or  may  be  found. 

"  (6)  The  several  departments  and  agencies  of  the  Gov- 
ernment, when  directed  by  the  President,  shall  furnish 
the  Board,  upon  its  request,  all  records,  papers,  and  in- 
formation in  their  possession  relating  to  any  matter  be- 
fore the  Board. 
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"Sec.  12.  Any  person  "who  shall  willfully  resist,  pre-  Penalty, 
vent,  impede,  or  interfere  with  any  member  of  the  Board 
or  any  of  its  agents  or  agencies  in  the  performance  of 
duties  pursuant  to  this  Act  shall  be  punished  by  a  fine  of 
not  more  than  $5,000  or  by  imprisonment  for  not  more 
than  one  year,  or  both. 


ii 


LIMITATIONS 

"Sec.  13.  Nothing  in  this  Act,  except  as  specifically  pro- 
vided for  herein,  shall  be  construed  so  as  either  to  inter- 
fere with  or  impede  or  diminish  in  any  way  the  right  to 
strike,  or  to  affect  the  limitations  or  qualifications  on  that 
right. 

"Sec.  14.  (a)  Nothing  herein  shall  prohibit  any  indi- 
vidual employed  as  a  supervisor  from  becoming  or  re- 
maining a  member  of  a  labor  organization,  but  no 
employer  subject  to  this  Act  shall  be  compelled  to  deem 
individuals  defined  herein  as  supervisors  as  employees  for 
the  purpose  of  any  law,  either  national  or  local,  relating 
to  collective  bargaining. 

"(b)  Nothing  in  this  Act  shall  be  construed  as  author- 
izing the  execution  or  application  of  agreements  requir- 
ing membership  in  a  labor  organization  as  a  condition  of 
employment  in  any  State  or  Territory  in  which  such  ex- 
ecution or  application  is  prohibited  by  State  or  Territo- 
rial law. 

"Sec.  15.  Wherever  the  application  of  the  provisions  of 
section  272  of  chapter  10  of  the  Act  entitled  'An  Act 
to  establish  a  uniform  system  of  bankruptcy  throughout 
the  United  States',  approved  July  1,  1898,  and  Acts 
amendatory  thereof  and  supplementary  thereto  (U.S.C, 
title  11,  sec.  672),  conflicts  with  the  application  of  the 
provisions  of  this  Act,  this  Act  shall  prevail :  Provided, 
That  in  any  situation  where  the  provisions  of  this  Act 
cannot  be  validly  enforced,  the  provisions  of  such  other 
Acts  shall  remain  in  full  force  and  effect. 

"Sec.  16.  If  any  provision  of  this  Act,  or  the  applica- 
tion of  such  provision  to  any  person  or  circumstances, 
shall  be  held  invalid,  the  remainder  of  this  Act,  or  the 
application  of  such  provision  to  persons  or  circumstances 
other  than  those  as  to  which  it  is  held  invalid,  shall  not  be 
affected  thereby. 

"Sec.  17.  This  Act  may  be  cited  as  the  'National  Labor 
Relations  Act'." 


Right  to  strike. 


Supervisors. 


Execution  of 

agreemeats 

reqiiirins 

membership, 

etc. 


Conflict  with 
other  laws. 


52  Stat.  904. 


Separability  of 
provisions. 


Short  title. 


EFFECTI^'E    DATE    OF    CERTAIN    CHANGES 

Sec.  102.  No  provision  of  this  title  shall  be  deemed  to   ^^'fc^t^^'^''"'" 
make  an  unfair  labor  practice  any  act  which  was  per-   ^^^^  ^^'^' 
formed  prior  to  the  date  of  the  enactment  of  this  Act 
which  did  not  constitute  an  unfair  labor  practice  prior 
thereto,  and  the  provisions  of  section  8   (a)    (3)   and 
section  8  (b)  (2)  of  the  National  Labor  Relations  Act  as  ^40.^141: 

85-167 — 74— pt.  2 3 
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Certification  of 
representa- 
tives, etc. 


49  Stat.  45.S. 
29  U.S.C.  §  159. 
Ante, p.  143. 


Amendments 
made  by 
Title  I. 


Ante, p.  139. 


amended  by  this  title  shall  not  make  an  unfair  labor 
practice  the  performance  of  any  obligation  under  a  col- 
lective-bargaining agreement  entered  into  prior  to  the 
date  of  the  enactment  of  this  Act,  or  (in  the  case  of  an 
agreement  for  a  period  of  not  more  than  one  year) 
entered  into  on  or  after  such  date  of  enactment,  but  prior 
to  the  effective  date  of  this  title,  if  the  performance  of 
such  obligation  would  not  have  constituted  an  unfair 
labor  practice  under  section  8  (3)  of  the  National  Labor 
Relations  Act  prior  to  the  effective  date  of  this  title, 
unless  such  agreement  was  renewed  or  extended  subse- 
quent thereto. 

Sec.  103.  No  provisions  of  this  title  shall  affect  any 
certification  of  representatives  or  any  determination  as 
to  the  appropriate  collective-bargaining  unit,  which  was 
made  under  section  9  of  the  National  Labor  Relations 
Act  prior  to  the  effective  date  of  this  title  until  one  year 
after  the  date  of  such  certification  or  if,  in  respect  of  any 
such  certification,  a  collective-bargaining  contract  was 
entered  into  prior  to  the  effective  date  of  this  title,  until 
the  end  of  the  contract  period  or  until  one  year  after  such 
date,  whichever  first  occurs. 

Sec.  104.  The  amendments  made  by  this  title  shall  take 
effect  sixty  days  after  the  date  of  the  enactment  of  this 
Act,  except  that  the  authority  of  the  President  to  appoint 
certain  officers  conferred  upon  him  by  section  3  of  the 
National  Labor  Relations  Act  as  amended  by  this  title 
may  be  exercised  forthwith, 

TITLE  II— CONCILIATION  OF  LABOR  DIS- 
PUTES IN  INDUSTRIES  AFFECTING  COM- 
MERCE; NATIONAL  EMERGENCIES 

Sec.  201.  That  it  is  the  policy  of  the  United  States 
that— 

(a)  sound  and  stable  industrial  peace  and  the  ad- 
vancement of  the  general  welfare,  health,  and  safety 
of  the  Nation  and  of  the  best  interests  of  employers 
and  employees  can  most  satisfactorily  be  secured  by 
the  settlement  of  issues  between  emploj^ers  and  em- 
ployees through  the  processes  of  conference  and  col- 
lective bargaining  between  employers  and  the  repre- 
sentatives of  their  employees ; 

(b)  the  settlement  of  issues  between  employers 
and  employees  through  collective  bargaining  may  be 
advanced  by  making  available  full  and  adequate 
governmental  facilities  for  conciliation,  mediation, 
and  voluntaiy  arbitration  to  aid  and  encourage  em- 
ployers and  the  representatives  of  their  employees  to 
reach  and  maintain  agreements  concerning  rates  of 
pay,  hours,  and  working  conditions,  and  to  make  all 
reasonable  efforts  to  settle  their  differences  by  mu- 
tual agreement  reached  through  conferences  and  col- 
lective bargaining  or  by  such  methods  as  may  be 
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provided  for  in  any  applicable  agreement  for  the 
settlement  of  disputes ;  and 

(c)    certain   controversies    which   arise   between 
parties  to  collective-bargaining  agreements  may  be 
avoided  or  minimized  by  making  available  full  and 
adequate    governmental    facilities    for    furnishing 
assistance  to  employers  and  the  representatives  of 
their  employees  in  formulating  for  inclusion  within 
such  agreements  provision  for  adequate  notice  of 
any  proposed  changes  in  the  terms  of  such  agree- 
ments, for  the  final  adjustment  of  grievances  or 
questions  regarding  the  application  or  interpretation 
of  such  agreements,  and  other  provisions  designed  to 
prevent  the  subsequent  arising  of  such  controversies. 
Sec.  202.  (a)  There  is  hereby  created  an  independent 
agency  to  be  known  as  the  Federal  Mediation  and  Con- 
ciliation Service   (herein  referred  to  as  the  "Service", 
except  that  for  sixty  days  after  the  date  of  the  enactment 
of  this  Act  such  term  shall  refer  to  the  Conciliation 
Service  of  the  Department  of  Labor) .  The  Service  shall 
be   under  the   direction   of   a   Federal   Mediation   and 
Conciliation  Director   (hereinafter  referred  to  as  the 
"Director"),  who  shall  be  appointed  by  the  President  by 
and  with  the  advice  and  consent  of  the  Senate.  The 
Director  shall  receive  compensation  at  the  rate  of  $12,000 
per  annum.  The  Director  shall  not  engage  in  any  other 
business,  vocation,  or  employment. 

(b)  The  Director  is  authorized,  subject  to  the  civil- 
service  laws,  to  appoint  such  clerical  and  other  personnel 
as  may  be  necessary  for  the  execution  of  the  functions  of 
the  Service,  and  shall  fix  their  compensation  in  accord- 
ance with  the  Classification  Act  of  1923,  as  amended,  and 
may,  without  regard  to  the  provisions  of  the  civil-service 
laws  and  the  Classification  Act  of  1923,  as  amended, 
appoint  and  fix  the  compensation  of  such  conciliators  and 
mediators  as  may  be  necessary  to  carry  out  the  functions 
of  the  Service.  The  Director  is  authorized  to  make  such 
expenditures  for  supplies,  facilities,  and  services  as  he 
deems  necessaiy.  Such  expenditures  shall  be  allowed  and 
paid  upon  presentation  of  itemized  vouchers  therefor 
approved  by  the  Director  or  by  any  employee  designated 
by  him  for  that  purpose. 

_(c)  The  principal  office  of  the  Service  shall  be  in  the 
District  of  Columbia,  but  the  Director  may  establish 
regional  offices  convenient  to  localities  in  which  labor 
controversies  are  likely  to  arise.  The  Director  may  by 
order,  subject  to  revocation  at  any  time,  delegate  any 
authority  and  discretion  conferred  upon  him  by  this  Act 
to  any  regional  director,  or  other  officer  or  employee  of 
the  Service.  The  Director  may  establish  suitable  pro- 
cedures for  cooperation  with  State  and  local  mediation 
agencies.  The  Director  shall  make  an  annual  report  in 
writing  to  Congress  at  the  end  of  the  fiscal  year. 
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Transfer  of  (J)  All  mediation  and  conciliation  functions  of  the 

functions,  etc.  Q^^^^.^^^^.^  ^f  Labor  OF  tlie  United  States  Conciliation 
Service  under  section  8  of  Act  entitled  "An  Act  to  create 
a  Department  of  Labor*',  approved  March  4, 1913  (U.S.C. 
title  '29,  sec.  51),  and  all  functions  of  the  United  States 
Conciliation  Service  under  any  law  are  hereby  trans- 
ferred to  the  Federal  Mediationand  Conciliation  Service, 
together  with  the  personnel  and  records  of  the  United 
States  Conciliation  Service.  Such  transfer  shall  take 
effect  upon  the  sixtieth  day  after  the  date  of  enactment 
of  this  Act.  Such  transfer  shall  not  affect  any  proceedings 
pending  before  the  United  States  Conciliation  Service 
or  any  certification,  order,  rule,  or  regulation  theretofore 
made  by  it  or  by  the  Secretary  of  Labor.  The  Director 
and  the  Service  shall  not  be  subject  in  any  vfay  to  the 
jurisdiction  or  authority  of  the  Secretary  of  Labor  or  any 
official  or  division  of  the  Department  of  Labor. 

FUNCTIONS  OF  TIIE  SERVICE 

Conciliation  g^c.  203.  (a)  It  shall  be  the  duty  of  the  Service,  in  or- 

ane  me  la  ion.  ^^^^^  ^^  prevent  Or  minimize  interruptions  of  the  free  flow 
of  commerce  growing  out  of  labor  disputes,  to  assist  par- 
ties to  labor  disputes  in  industries  affecting  commerce  to 
settle  such  disputes  through  conciliation  and  mediation. 

(b)  The  Service  may  proffer  its  services  in  any  labor 
dispute  in  any  industry  affecting  comerce,  either  upon 
its  own  motion  or  upon  the  request  of  one  or  more  of  the 
parties  to  the  dispute,  whenever  in  its  judgment  such  dis- 
pute threatens  to  cause  a  substantial  interruption  of  com- 
merce. The  Director  and  the  Service  are  directed  to  avoid 
attempting  to  mediate  disputes  which  would  have  only  a 
minor  effect  on  interstate  commerce  if  State  or  other  con- 
ciliation services  are  available  to  the  parties.  Wlienever 
the  Service  does  proffer  its  services  in  any  dispute,  it 
shall  be  the  duty  of  the  Service  promptly  to  put  itself  in 
communication  with  the  parties  and  to  use  its  best  efforts, 
by  mediation  and  conciliation,  to  bring  them  to 
agreement. 

(c)  If  the  Director  is  not  able  to  bring  the  parties  to 
agreement  bv  conciliation  within  a  reasonable  time,  he 
shall  seek  to  induce  the  parties  voluntarily  to  seek  other 
means  of  settling  the  dispute  without  resort  to  strike, 
lock-out,  or  other  coercion,  including  submission  to  the 
employees  in  the  bargaining  unit  of  the  employer's  last 
offer  of  settlement  for  approval  or  rejection  in  a  secret 
ballot.  The  failure  or  refusal  of  either  party  to  agree  to 
any  procedure  suggested  by  the  Director  shall  not  be 
deemed  a  violation  of  any  duty  or  obligation  imposed  by 
this  Act. 

(d)  Final  adjustment  by  a  method  agreed  upon  by 
the  parties  is  hereby  declared  to  be  the  desirable  method 
for  settlement  of  grievance  disputes  arising  over  the  ap- 


pro ffer  of 

services. 
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Maintonanr-e  of 
ajrreements, 
etc.,  by  em- 


plication  or  interpretation  of  an  existing  collective-bar- 
o-aining  agreement.  The  Service  is  directed  to  make  its 
conciliation  and  mediation  services  available  m  the  set- 
tlement of  such  grievance  disputes  only  as  a  last  resort 
and  in  exceptional  cases.  ... 

Sec.  204.  (a)  In  order  to  prevent  or  mnnmize  mter- 
ruptions  of  the  free  flow  of  commerce  growing  out  oi  ^^^^^  ^^^^^^ 
labor  disputes,  employers  and  employees  and  their  repre-  employees, 
sentatives,  in  any  industry  affecting  commerce,  s^iaH— " 

(1)  exert  every  reasonable  effort  to  make  and 
maintain  agreements  concerning  rates  of  pay,  hours, 
and  working  conditions,  including  provision  for  ade- 
quate notice  of  any  proposed  change  in  the  terms  of 
such  agreements ; 

(2)  whenever,  a  dispute  arises  over  the  terms  or 
application  of  a  collective-bargaining  agreement  and 
a  conference  is  requested  by  a  party  or  prospective 
party  thereto,  arrange  promptly  for  such  a  confer- 
ence to  be  held  and  endeavor  in  such  conference  to 
settle  such  dispute  expeditiously ;  and 

(3)  in  case  such  dispute  is  not  settled  by  confer- 
ence, participate  fully  and  promptly  in  such  meet- 
ings as  may  be  undertaken  by  the  Service  under  this 
Act  for  the  purpose  of  aiding  in  a  settlement  of  the 
dispute.  . 

Sec.  205.  (a)  There  is  hereby  created  a  National  Labor- 
Management  Panel  which  sliall  be  composed  of  twelve 
members  appointed  by  the  President,  six  of  whom  shall 
be  selected  from  among  persons  outstanding  m  the  field 
of  management  and  six  of  whom  shall  be  selected  from 
among  persons  outstanding  in  the  field  of  labor.  E,ach 
member  shall  hold  office  for  a  term  of  three  years,  except 
that  any  member  appointed  to  fill  a  vacancy  occurring 
prior  to  the  expiration  of  the  term  for  which  his  prede- 
cessor was  appointed  shall  be  appointed  for  the  re- 
mainder of  such  terms,  and  the  terms  of  office  of  the 
members  first  taking  office  sliall  expire,  as  designated  by 
the  President  at  the  time  of  appointment,  four  at  the 
end  of  the  first  year,  four  at  the  end  of  the  second  year, 
and  four  at  the  end  of  the  third  year  after  the  elate  of 
appointment.  ]Members  of  the  panel,  when  serving  on 
business  of  the  panel,  shall  be  paid  compensation  at  the 
rate  of  $25  per  day,  and  shall  also  be  entitled  to  receive 
an  allowance  for  actual  and  necessary  travel  and  sub- 
sistence expenses  while  so  serving  away  from  their  places 
of  residence. 

(b)  It  shall  be  the  duty  of  the  panel,  at  the  request  of  r>"ty 
the  Director,  to  advise  in  the  avoidance  of  industrial  con- 
troversies and  the  manner  in  which  mediation  and  vol- 
untary adjustment  shall  be  administered,  particularly 
with  reference  to  controversies  affecting  the  general  wel- 
fare of  the  country. 
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38  Stat.  722, 
723. 


NATIONAL  EMERGENCIES 

Sec.  206.  '^Vlienever  in  the  opinion  of  the  President  of 
the  United  States,  a  tlireatened  or  actual  strike  or  lock- 
out affecting  an  entire  industry  or  a  substantial  part 
thereof  engaged  in  trade,  commerce,  transportation, 
transmission,  or  communication  among  the  several  States 
01'  with  foreign  nations,  or  engaged  in  the  production  of 
good  for  commerce,  will,  if  permitted  to  occur  or  to  con- 
tinue, imperil  the  national  health  or  safety,  he  may  ap- 
point a  board  of  inquiry  to  inquire  into  the  issues  in- 
A'olved  in  the  dispute  and  to  make  a  written  report  to 
him  within  such  time  as  he  shall  prescribe.  Such  repoi't 
shall  include  a  statement  of  the  facts  with  respect  to  the 
dispute,  including  each  party's  statement  of  its  position 
but  shall  not  contain  any  recommendations.  The  Presi- 
dent shall  hie  a  copy  of  such  report  with  the  Service  and 
shall  make  its  contents  available  to  the  public. 

Sec.  207.  (a)  A  board  of  inquiry  shall  be  composed  of 
a  chaii-man  and  such  other  members  as  the  President 
shall  determine,  and  shall  have  power  to  sit  and  act  in 
any  place  within  the  United  States  and  to  conduct  such 
hearings  either  in  public  or  in  private,  as  it  may  deem 
necessary  or  proper,  to  ascertain  the  facts  with  respect  to 
the  causes  and  circumstances  of  the  dispute. 

(b)  ]\Iembers  of  a  board  of  inquiry  shall  receive  com- 
pensation at  the  rate  of  $50  for  each  day  actually  spent 
by  them  in  the  work  of  the  board,  together  with  necessary 
travel  and  subsistence  expenses. 

(c)  For  the  purpose  of  any  hearing  or  inquiry  con- 
ducted by  any  board  appointed  under  this  title,  the  pro- 
visions of  sections  9  and  10  (relating  to  the  attendance 
of  witnesses  and  the  production  of  books,  papers,  and 
documents)  of  the  Federal  Trade  Commission  Act  of 
September  16,  191-1,  as  amended  (U.  S.  C.  19,  title  15, 
sees.  49  and  50,  as  amended),  are  hereby  made  applicable 
to  the  powers  and  duties  of  such  board. 

Sec.  208.  (a)  Upon  receiving  a  report  from  a  board  of 
inquii-y  the  President  may  direct  the  Attorney  General 
to  petition  any  district  court  of  the  United  States  having 
jurisdiction  of  the  parties  to  enjoin  such  strike  or  lock- 
out or  the  continuing  thereof,  and  if  the  court  finds  that 
such  threatened  or  actual  strike  or  lock-out — 

(i)  aifects  an  entire  industry  or  a  substantial  part 
thereof  engaged  in  trade,  commerce,  transportation, 
transmission,  or  communication  among  the  several 
States  or  with  foreign  nations,  or  engaged  in  the 
production  of  goods  for  commerce ;  and 

(ii)  if  permitted  to  occur  or  to  continue,  will  im- 
pei'il  t\\Q  national  health  or  safety,  it  shall  have 
jurisdiction  to  enjoin  any  such  strike  or  lock-out,  or 
the  continuing  thereof,  and  to  make  such  other  or- 
ders as  may  be  appropriate. 
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(b)  In  any  case,  the  provisions  of  the  Act  of  INIarch  23, 
1932,  entitled  "An  Act  to  amend  the  Judicial  Code  and 
to  define  and  limit  the  jurisdiction  of  courts  sitting-  in 
equity,  and  for  other  purposes*',  shall  not  be  applicable. 

(c)  The  order  or  orders  of  the  court  shall  be  subject 
to  review  by  the  appropriate  circuit  court  of  appeals  and 
by  the  Supreme  Court  upon  writ  of  certiorari  or  certifi- 
cation as  provided  in  sections  239  and  240  of  the  Judicial 
Code,  as  amended  (U.S.C.,  title  29,  sees.  346  and  347). 

Sec.  209  (a)  Whenever  a  district  court  has  issued  an 
order  under  section  208  enjoining  acts  or  practices  which 
imperil  or  threaten  to  imperil  the  national  health  or 
safety,  it  shall  be  the  duty  of  the  parties  to  the  labor  dis- 
pute giving  rise  to  such  order  to  make  every  effort  to 
adjust  and  settle  their  differences,  with  the  assistance  of 
the  Service  created  by  this  Act.  Neither  party  shall  be 
under  any  duty  to  accept,  in  whole  or  in  part,  any  pro- 
posal of  settlement  made  by  the  Service. 

(b)  Upon  the  issuance  of  such  order,  the  President 
shall  reconvene  the  board  of  inquiry  which  has  previously 
reported  with  respect  to  the  dispute.  At  the  end  of  a 
sixty-day  period  (unless  the  dispute  has  been  settled  by 
that  time) .  the  board  of  inquiry  shall  report  to  the  Presi- 
dent the  current  position  of  the  parties  and  the  efforts 
which  have  been  made  for  settlement,  and  shall  include 
a  statement  by  each  party  of  its  position  and  a  statement 
of  the  employer's  last  offer  of  settlement.  The  President 
shall  make  such  report  available  to  the  public.  The  Na- 
tional Labor  Relations  Board,  within  the  succeeding  fif- 
teen days,  shall  take  a  secret  ballot  of  the  employees  of 
each  em])loyer  involved  in  the  dispute  on  the  question 
of  whether  they  wish  to  accept  the  final  offer  of  settle- 
ment made  by  their  employer  as  stated  by  him  and  shall 
certify  the  residts  thereof  to  the  Attorney  General  within 
five  days  thereafter. 

Sec.  210.  Upon  the  certification  of  the  results  of  such 
ballot  or  upon  a  settlement  being  reached,  whichever 
happens  sooner,  the  Attoi-ney  General  shall  move  the 
court  to  discharge  the  injunction,  which  motion  shall 
then  be  granted  and  the  injunction  discharged,  ^^'^len 
such  motion  is  granted,  the  President  shall  submit  to  the 
Congress  a  full  and  compi-ehensive  report  of  the  proceed- 
ings, including  the  findings  of  the  board  of  inquiry  and 
the  ballot  taken  by  the  National  Labor  Relations  Board, 
together  with  such  recommendations  as  he  may  see  fit 
to  make  for  consideration  and  appropriate  action. 


47  Stat.  70. 
29  U.S. C. 
§§  101-115. 


36  Stat.  1157. 
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COMPLIATION  OF  COLLECTIVE  BAKGAINIXG  AGREEMENTS.  ETC. 


Sec.  211.  (a)  For  the  guidance  and  information  of 
interested  representatives  of  employers,  employees,  and 
the  general  public,  the  Bureau  of  Labor  Statistics  of  the 
Department  of  Labor  shall  maintain  a  file  of  co])ies  of 
all  available  collective  bargaining  agreements  and  other 
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44  Stat.  577. 
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available  ag-rceineiits  and  actions  thereunder  settling  or 
adjusting  labor  disputes.  Such  file  shall  be  open  to  in- 
spection under  appropriate  conditions  prescribed  by  the 
Secretary  of  Labor,  except  that  no  specific  information 
submitted  in  confidence  shall  be  disclosed. 

(b)  Tiie  Bureau  of  Labor  Statistics  in  the  Department 
of  Labor  is  authorized  to  furnish  upon  request  of  the 
Service,  or  employers,  employees,  or  their  representatives, 
all  available  data  and  factual  information  which  may  aid 
in  the  settlement  of  any  labor  dispute,  except  that  no 
specific  information  submitted  in  confidence  shall  be  dis- 
closed. 

EXEMPTION    OF   R;\ILWAY   LABOR   ACT 

Sec.  212.  The  provisions  of  this  title  shall  not  be  ap- 
plicable with  respect  to  any  matter  which  is  subject  to 
the  provisions  of  the  Railway  Labor  Act,  as  amended 
from  time  to  time. 


TITLE  III 


Violation  of 
contracts. 


Acts  of  agents. 


.Turisdiotion  of 
district  courts. 


S«>rvice  of  sum- 
mons upon 
agent,  etc. 


SUITS  BY  AND  AGAINST  LABOR  ORGANIZATIONS 

Sec.  301.  (a)  Suits  for  violation  of  contracts  between 
an  employer  and  a  labor  organization  representing  em- 
])loyees  in  an  industry  affecting  commerce  as  defined  in 
this  Act,  or  between  any  such  labor  organizations,  may 
be  brought  in  any  district  court  of  tlie  L^nited  States  hav- 
ing jurisdiction  of  the  parties,  without  respect  to  the 
amount  in  controversy  or  without  regard  to  the  citizen- 
sliip  of  the  parties. 

(b)  Any  labor  organization  which  represents  em- 
ployees in  an  industi-y  affecting  commerce  as  defined  in 
this  Act  and  any  employer  whose  activities  affect  com- 
merce as  defined  in  this  Act  shall  be  bound  by  the  acts  of 
its  agents.  Any  such  labor  organization  may  sue  or  be 
sued  as  an  entity  and  in  behalf  of  the  employees  whom 
it  represents  in  the  courts  of  the  United  States.  Any 
money  judgment  against  a  labor  organization  in  a  dis- 
trict court  of  the  United  States  shall  be  enforceable  only 
against  the  organization  as  an  entity  and  against  its 
assets,  and  shall  not  be  enforceable  against  any  individual 
member  or  his  asset.?. 

(c)  For  the  purposes  of  actions  and  proceedings  by  or 
against  labor  organizations  in  the  district  courts  of  the 
L^nited  States,  district  courts  shall  be  deemed  to  have 
jurisdiction  of  a  labor  organization  (1)  in  the  district 
m  which  such  organization  maintains  its  principal  office, 
or  (2)  in  any  district  in  which  its  duly  authorized  officers 
or  agents  are  engaged  in  representing  or  acting  for  em- 
ployee members. 

(d)  The  service  of  summons,  subpena,  or  other  legal 
process  of  any  court  of  the  United  States  upon  an  officer 
or  agent  of  a  labor  organization,  in  his  capacity  as  such, 
shall  constitute  service  upon  the  labor  organization. 


1125 

(e)  For  the  purposes  of  this  section,  in  determining 
whether  any  pei-son  is  acting  as  an  "agent"  of  another 
person  so  as  to  make  such  other  person  responsible  for 
his  acts,  the  question  of  whether  the  specific  acts  per- 
formed were  actually  authorized  or  subsequently  ratified 
shall  not  be  controlling. 


RESTRICTIOXS  OX  PAYMENTS  TO  EMPLOYEE 
IJEl'IJESEXTATIVES 

Sec.  302.  (a)  It  shall  be  unlawful  for  any  employer  to 
pay  or  deliver,  or  to  agree  to  pay  or  deliver,  any  money 
or'otlier  thing  of  value  to  any  representative  of  any  of 
his  employees  who  are  employed  in  an  industry  affecting 
commerce. 

(b)  It  shall  be  unlawful  for  any  representative  of  any 
employees  who  are  employed  in  an  industry  affecting 
commerce  to  receive  or  accept,  or  to  agree  to  receive  or 
accept,  from  the  employer  of  such  employees  any  money 
or  other  thing  of  value. 

(c)  The  provisions  of  this  section  shall  not  be  applica- 
ble (1)  with  respect  to  any  money  or  other  thing  of  value 
payable  by  an  employer  to  any  representative  who  is  an 
employee  or  former  employee  of  such  employer,  as  com- 
pensation for,  or  by  reason  of,  his  services  as  an  employee 
of  such  employer;  (2)  with  respect  to  the  payment  or 
delivery  of  any  money  or  other  thing  of  value  in  satis- 
faction of  a  judgment  of  any  court  or  a  decision  or  award 
of  an  arbitrator  or  impartial  chairman  or  in  compromise, 
adjustment,  settlement  or  release  of  any  claim,  complaint, 
grievance,  or  dispute  in  the  absence  of  fraud  or  duress ; 
(3)  with  respect  to  the  sale  or  purchase  of  an  article  or 
commodity  at  the  prevailing  market  price  in  the  regular 
course  of  business;  (4)  with  respect  to  money  deducted 
from  the  wages  of  employees  in  payment  of  member- 
ship dues  in  a  labor  organization:  Provided^  That  the 
employer  has  received  from  each  employee,  on  whose  ac- 
count such  deductions  are  made,  a  written  assignment 
which  shall  not  be  irrevocable  for  a  period  of  more  than 
one  year,  or  beyond  the  termination  date  of  the  applicable 
collective  agreement,  whichever  occurs  sooner;  or  (5) 
with  respect  to  money  or  other  thing  of  value  paid  to  a 
trust  fund  established  by  such  representative,  for  the  sole 
and  exclusive  benefit  of  the  employees  of  such  employer, 
and  their  families  and  dependents  (or  of  such  employees, 
families,  and  dependents  jointly  with  the  employees  of 
other  employers  making  similar  payments,  and  their 
families  and  dependents)  :  Provided^  That  (A)  such  pay- 
ments are  held  in  trust  for  the  purpose  of  paying,  either 
from  principal  or  income  or  both,  for  the  benefit  of  em- 
ployees, their  families  and  dependents,  for  medical  or 
hospital  care,  pensions  on  retirement  or  death  of  em- 
ployees, comx^ensation  for  injuries  or  illness  resulting 


Payment,  Ptc, 
by  emiiloyer. 


Acceptance, 
etc.,  by  re[)- 
reseatative. 


Xonapplicabil- 
ity  of  sectioa. 


Written  assign- 
ment from 
employee. 


Payments  held 
in  trust  for 
benefit  of  em- 
ployees, etc. 
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from  occupational  activity  or  insurance  to  provide  any 
of  the  foregoing,  or  unemployment  benefits  or  life  in- 
surance, disability  and  sickness  insurance,  or  accident  in- 
surance; (B)  the  .detailed  basis  on  which  such  payments 
are  to  be  made  is  specified  in  a  written  agreement  with 
the  employer,  and  employees  and  employers  are  equally 
represented  in  the  administration  of  such  fund,  together 
with  such  neutral  persons  as  the  representatives  of  the 
employers  and  the  representatives  of  the  employees  may 
agree  upon  and  in  the  event  the  employer  and  employee 
groups  deadlock  on  the  administration  of  such  fund  and 
there  are  no  neutral  persons  empowered  to  break  such 
deadlock,  such  agreement  provides  that  the  two  groups 
shall  agree  on  an  impartial  umpire  to  decide  such  dispute, 
or  in  event  of  their  failure  to  agree  within  a  reason- 
able length  of  time,  an  impartial  umpire  to  decide  such 
dispute  shall,  on  petition  of  either  group,  be  appointed 
by  the  district  court  of  the  Ignited  States  for  the  district 
where  the  trust  fund  has  its  principal  office,  and  shall  also 
contain  provisions  for  an  annual  audit  of  the  trust  fund 
a  statement  of  the  results  of  which  shall  be  available  for 
inspection  by  interested  pei'sons  at  the  principal  office  of 
the  trust  fund  and  at  such  other  places  as  may  be  desig- 
nated in  such  written  agreement;  and  (C)  such  payments 
as  are  intended  to  be  used  for  the  purpose  of  providing 
pensions  or  annuities  for  emi^loyees  are  made  to  be  a 
separate  trust  Mdiich  provides  that  the  funds  held  therein 
cannot  be  used  for  any  purpose  other  than  paying  such 
pensions  or  annuities. 

(d)  Any  person  who  willfully  violates  any  of  the  pro- 
Penaity.              visious  of  tliis  scctiou  sliall,  upon  conviction  thereof,  be 

guilty  of  a  misdemeanor  and  be  subject  to  a  fine  of  not 
more  than  $10,000  or  to  imprisonment  for  not  more  than 
one  year,  or  both. 

(e)  The  district  courts  of  the  United  States  and  the 
United  States  courts  of  the  Territories  and  possessions 
shall  have  jurisdiction,  for  cause  shown,  and  subject  to 
the  provisions  of  section  IT  (relating  to  notice  to  opposite 
party)  of  the  Act  entitled  "An  Act  to  supplement  exist- 
ing laws  against  unlawful  restraints  and  monopolies, 
and  for  other  purposes",  approved  October  15,  1914,  as 

38  Stat.  737.  amended  (U.  S.  C,  title  28,  sec.  381),  to  restrain  viola- 
tions of  this  section,  without  regard  to  the  provisions  of 
sections  6  and  20  of  such  Act  of  October  15,  1914,  as 

38  Stat  731         amended  (U.  S.  C,  title  15,  sec.  17,  and  title  29,  sec.  52), 

738.  ■  '  and  the  provisions  of  the  Act  entitled  "An  Act  to  amend 
the  Judicial  Code  and  to  define  and  limit  the  jurisdic- 
tion of  courts  sitting  in  equity,  and  for  other  purposes", 

47  Stat.  70  approved  March  23,  1932  (U.  S.  C,  title  29.  sees.  101- 

115). 

(f)  This  section  shall  not  apply  to  any  contract  in 
Nonappiicabii-     '^ovcQ  OB.  the  date  of  enactment  of  this  Act,  until  the  ex- 
ity  of  section.       piratiou  of  sucli  coutract,  or  until  July  1,  1948,  which- 
ever first  occurs. 
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(g)  Compliance  with  the  restrictions  contained  in  ELTrust^unSs. 
subsection  (c)  (5)  (B)  upon  contributions  to  rust  funds, 
otherwise  lawful,  shall  not  be  applicable  to  contribu- 
tions to  such  tnist  funds  established  by  collective  agree- 
ment prior  to  January  1,  1946,  nor  shall  subsection  (c) 
(5)  (A)  be  construed  as  prohibiting  contributions  to 
such  trust  funds  if  prior  to  January  1,  1947,  such  funds 
contained  provisions  for  pooled  vacation  benefits. 

BOYCOTTS   AXD    OTHER   UNLAWFUL    COMBINATIOXS 

Sec.  303.  (a)  It  shall  be  unlawful,  for  the  purposes 
of  this  section  only,  in  an  industry  or  activity  affecting 
commerce,  for  any  labor  organization  to  engage  in,  or  to 
induce  or  encourage  the  emploj^ees  of  any  employer  to 
engage  in,  a  strike  or  a  concerted  refusal  in  the  course 
of  their  employment  to  use,  manufacture,  process,  tran- 
sport, or  otherwise  handle  or  work  on  any  goods,  articles, 
materials,  or  commodities  or  to  perform  any  services, 
where  an  object  thereof  is — 

(1)  forcing  or  requiring  any  employer  or  self- 
employed  person  to  join  any  labor  or  employer  or- 
ganization or  any  employer  or  other  person  to  cease 
using,  selling,  handling,  transporting,  or  otherAvise 
dealing  in  the  products  of  any  other  producer,  pro- 
cessor, or  manufacturer,  or  to  cease  doing  business 
with  any  other  person ; 

(2)  forcing  or  requiring  any  other  employer  to 
recognize  or  bargain  with  a  labor  organization  as 
the  representative  of  his  employees  unless  such  labor 
organization  has  been  certified  as  the  representative 
of  such  employees  under  the  provisions  of  section 
9  of  the  National  Labor  Relations  Act; 

(3)  forcing  or  requiring  any  employer  to  recog- 
nize or  bargain  with  a  particular  labor  organiza- 
tion as  the  representative  of  his  employees  if  another 
labor  organization  has  been  certified  as  the  repre- 
sentative of  such  employees  under  the  provisions  of 
section  9  of  the  National  Labor  Relations  Act; 

(4)  forcing  or  requiring  any  employer  to  assign 
particular  work  to  emploj-ees  in  a  particular  labor 
organization  or  in  a  particular  trade,  craft,  or  class 
rather  than  to  employees  in  another  labor  organiza- 
tion or  in  another  trade,  craft,  or  class  unless  such 
employer  is  failing  to  conform  to  an  order  or  certifi- 
cation of  the  National  Labor  Relations  Board  deter- 
mining the  bargaining  representative  for  employees 
performing  such  work.  Nothing  contained  in  this  sub- 
section shall  l)e  constructed  to  make  unlawful  a  re- 
fusal by  any  person  to  enter  upon  the  premises  of  any 
employer  (other  than  his  own  employer),  if 
the  employees  of  such  employer  are  engaged  in  a 
strike  ratified  or  approved  by  a  representative  of  such 
employees  whom  such  employer  is  required  to  recog- 
nize vmder  the  National  Labor  Relations  Act. 


Ante,  p.  14.3. 


Ante, p.  14.3. 
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Antej  p.  136. 


(b)  Whoever  shall  be  injured  in  his  business  or  prop- 
erty by  reason  of  any  violation  of  subsection  (a)  may  sue 
therefore  in  any  district  court  of  the  United  States  sub- 
ject to  the  limitations  and  provisions  of  section  301  hereof 
without  respect  to  tlie  amount  in  controversy,  or  in  any 
other  court  havin^;  jurisdiction  of  the  parties,  and  shall 
recover  the  damai^es  by  him  sustained  and  the  cost  of  the 
suit. 


43  Stat.  1074. 


Penalty. 


"Labor  wrj^a- 
nization.' 


RESTRICTIOX  OX  POLITICAL  COXTRIBUTIOXS 

Sicc.  304.  Section  313  of  the  Federal  Corrupt  Practices 
Act,  1025  (U.S.C..  lt)40  edition,  title  2.  sec.  251 ;  Supp.  V, 
title  50,  App.,  sec.  1509) ,  as  amended,  is  amended  to  read 
as  follows : 

"Sec.  313.  It  is  unlawful  for  any  national  bank,  or  any 
corporation  organized  by  authority  of  any  law  of  Con- 
g:ress,  to  make  a  contril^ution  or  expenditure  in  connection 
Avith  any  election  to  any  political  office,  or  in  connection 
with  any  primary  election  or  political  convention  or  cau- 
cus held  to  select  candidates  for  any  political  office,  or  for 
any  corporation  whatever,  or  any  labor  orfjanization  to 
make  a  contribution  or  expenditure  in  connection  with  any 
election  at  which  Presidential  and  Vice  Presidential  elec- 
tors or  a  Senator  or  Iie[)resentative  in,  or  a  Delegate  or 
licsident  Commissioner  to  Congress  are  to  be  voted  for, 
or  in  connection  with  any  primary  election  or  political 
convention  or  caucus  held  to  select  candidates  for  any  of 
the  foregoing  offices,  or  for  any  candidate,  political  com- 
mittee, or  other  person  to  accept  or  receive  any  contribu- 
tion prohibited  by  this  section.  Every  corporation  or  labor 
organization  which  makes  any  contribution  or  expendi- 
ture m  violation  of  this  section  shall  be  fined  not  more 
than  $5,000;  and  every  officer  or  director  of  any  corpora- 
tion, or  officer  of  any  labor  organization,  who  consents  to 
any  contribution  or  expenditure  by  the  corporation  or 
labor  organization,  as  the  case  may  me,  in  violation  of  this 
section  shall  be  fined  not  more  than  $1,000  or  imprisoned 
for  not  more  than  one  year,  or  both.  For  the  purposes  of 
this  section  'labor  organization'  means  any  organization 
of  any  kind,  or  any  agency  or  employee  representation 
committee  or  plan,  in  which  employees  participate  and 
which  exists  for  the  purpose,  in  whole  or  in  part,  of  deal- 
ing with  employers  concerning  grievances,  labor  disputes, 
waii^es,  rates  of  pav,  hours  of  employment,  or  conditions 
of  'work." 


STRIKES  BY  GOATSRXMEXT  EMPLOYEES 

Sec.  305.  It  shall  be  unlawful  for  any  individual  em- 
ployed by  the  United  States  or  any  agency  thereof  in- 
cluding wholly  owned  Government  corporations  to  par- 
ticipate in  any  strike.  Any  individual  employed  by  the 
United  States  or  by  any  such  agency  who  strikes  shall  be 


Relations. 


iiive!stlj,';ition. 
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discliarged  immediately  from  his  employment,  and  shall 
forfeit  his  civil  service  status,  if  any,  and  shall  not  be 
eligible  for  reemployment  for  three  years  by  the  United 
States  or  any  such  agency. 

TITLE  IV 

CKEATIOX  OF  JOIXT  COMMITTEE  TO  STUDY  AXD  REPORT  ON" 
BASIC  PROBLEMS  AFFECTING  FRIENDLY  LABOR  RELATIONS 
AND   PRODUCTIVITY 

Sec  401.  There  is  hereby  established  a  joint  congres-  feeon^iT)or-*^' 
sional  committee  to  be  known  as  the  Joint  Committee  on  Management 
Labor-Management  Relations  (hereafter  referred  to  as 
the  committee) ,  and  to  be  composed  of  seven  iMembers  of 
the  Senate  Committee  on  Labor  and  Public  "Welfare,  to  be 
appointed  by  the  President  pro  tempore  of  the  Senate, 
and  seven  Members  of  the  House  of  Representatives  Com- 
mittee on  Education  and  Labor,  to  be  appointed  by  the 
Speaker  of  the  House  of  Representatives.  A  vacancy  in 
membership  of  the  committee  shall  not  affect  the  powers 
of  the  remaining  members  to  execute  the  functions  of  the 
committee,  and  shall  be  filled  in  the  same  manner  as  the 
original  selection.  The  committee  shall  select  a  chairman 
and  a  vice  chairman  from  among  its  membei*s. 

Sec.  402.  The  committee,  acting  as  a  whole  or  by  sub-   study  an(i 
committee,  shall  conduct  a  thorough  study  and  investiga- 
tion of  the  entire  field  of  labor-management  relations,  in- 
cluding but  not  limited  to — 

(1)  the  means  by  which  permanent  friendly  co- 
operation between  employers  and  employees  and 
stability  of  labor  relations  may  be  secured  through- 
out the  United  States ; 

(2)  the  means  by  which  the  individual  employee 
may  achieve  a  greater  productivity  and  higher  wages, 
including  plans  for  guaranteed  annual  wages,  in- 
centive proft-sharing  and  bonus  systems ; 

(3)  the  internal  organization  ajid  administration 
of  labor  unions,  with  special  attention  to  the  impact 
on  individuals  of  collective  agreements  requiring 
membei'sliip  in  unions  as  a  condition  of  employment ; 

(4)  the  labor  relations  policies  and  practices  of 
employers  and  associations  of  employers ; 

(5)  the  desirability  of  welfare  funds  for  the  benefit 
of  employees  and  their  relation  to  the  social-security 
system ; 

(6)  the  methods  and  procedures  for  best  carrying 
out  the  collective-bargaining  processes,  with  special 
attention  to  the  effects  of  industry-wide  or  regional 
bargaining  upon  the  national  economy; 

(7)  the  administration  and  operation  of  existing 
Federal  laws  relating  to  labor  relations;  and 

(8)  such  other  problems  and  subjects  in  the  field 
of  labor-management  relations  as  the  committee 
deems  appropriate. 
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Sec.  403.  The  committee  shall  report  to  the  Senate  and 
the  House  of  Representatives  not  later  than  March  15, 
1948,  the  results  of  its  study  and  investigation,  together 
with  such  recommendations  as  to  necessary  legislation 
and  such  other  recommendations  as  it  may  deem  advis- 
able, and  shall  make  its  final  report  not  later  than  Jan- 
uary 2, 1949. 

Sec.  404.  The  committee  shall  have  the  power,  without 
i-egard  to  the  civil-service  laws  and  the  Classification  Act 
of  1923,  as  amended,  to  employ  and  fix  the  compensation 
of  such  officers,  experts,  aiul  employees  as  it  deems  neces- 
sary for  the  performance  of  its  duties,  including  consult- 
ants who  shall  receive  compensation  at  a  rate  not  to  ex- 
ceed $35  for  each  day  actually  spent  by  them  in  the  w^ork 
of  the  committee,  together  with  their  necessary  travel  and 
subsistence  expenses.  The  committee  is  further  author- 
ized, with  the  consent  of  the  head  of  the  department  or 
agency  concerned,  to  utilize  the  services,  information, 
facilities,  and  i^ersonnel  of  all  agencies  in  the  executive 
branch  of  the  Government  and  may  request  the  govern- 
ments of  the  several  States,  representatives  of  business, 
industry,  finance,  and  labor,  and  such  other  persons, 
agencies,  organizations,  and  instrumentalities  as  it  deems 
appropriate  to  attend  its  hearings  and  to  give  and  pre- 
sent information,  advice,  and  recommendations. 

Sec.  405.  The  committee,  or  any  subcommittee  thereof, 
is  authorized  to  hold  such  hearings ;  to  sit  and  act  at  such 
times  and  places  during  the  sessions,  recesses,  and  ad- 
journed periods  of  the  Eightieth  Congress;  to  require  by 
subpena  or  otherwise  the  attendance  of  such  witnesses  and 
the  production  of  such  books,  papers,  and  documents ;  to 
administer  oaths;  to  take  such  testimony;  to  have  such 
printing  and  binding  done;  and  to  malve  such  expendi- 
tures within  the  amount  appropriated  therefor;  as  it 
deems  advisable.  The  cost  of  stenographic  services  in  re- 
porting such  hearings  shall  not  be  in  excess  of  25  cents 
per  one  hundred  words.  Subpenas  shall  be  issued  under 
the  signature  of  the  chairman  or  vice  chairman  of  the 
committee  and  shall  be  served  by  any  person  designated 
by  them. 

Sec.  406.  The  members  of  the  committee  shall  be  reim- 
bursed for  travel,  subsistence,  and  other  necessary  ex- 
penses incurred  by  them  in  the  performance  of  the  duties 
vested  in  the  committee,  other  than  expenses  in  connec- 
tion with  meetings  of  the  committee  held  in  the  District 
of  Columbia  during  such  times  as  the  Congress  is  in 
session. 

Sec.  407.  There  is  hereby  authorized  to  be  appropriated 
the  sum  of  $150,000,  or  so  much  thereof  as  may  be  neces- 
sary, to  carry  out  the  provisions  of  this  title,  to  be  dis- 
bursed by  the  Secretary  of  the  Senate  on  vouchers  signed 
by  the  chairman. 
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TITLE  V 


DEFINITIOXS 

Sec.  501.  When  used  in  this  Act —  Ante,  p.  137. 

(1)  The  term  ''industry  affecting  commerce''  means 
any  industry  or  activity  in  commerce  or  in  which  a  labor 
dispute  would  burden  or  obstruct  commerce  or  tend  to 
burden  or  obstruct  commerce  or  the  free  flow  of  com- 
merce. 

(2)  The  term  "strike"  includes  any  strike  or  other  con- 
certed stoppage  of  work  by  employees  (including  a  stop- 
page by  reason  of  the  expiration  of  a  collective-bargain- 
ing agreement)  and  any  concerted  slow-down  or  other 
concerted  interruption  of  operations  by  employees. 

(3)  The  terms  "commerce",  "labor  disputes",  "em- 
ployer", "employee",  "labor  organization",  "representa- 
tive", "person",  and  "supervisor"  shall  have  the  same 
meaning  as  when  used  in  the  National  Labor  Relations 
xVct  as  amended  by  this  Act. 

SAVING  PROVISION 

Sec.  502,  Nothing  in  this  Act  shall  be  construed  to  re-  ^nte,  p.  i36. 
quire  an  individual  employee  to  render  labor  or  service 
Avithout  his  consent,  nor  shall  anything  in  this  Act  be 
construed  to  make  the  quitting  of  his  labor  by  an  indivi- 
dual employee  an  illegal  act.;  nor  shall  any  court  issue 
any  process  to  compel  the  performance  by  an  individual 
employee  of  such  lal^or  or  service,  without  his  consent; 
nor  shall  the  quitting  of  labor  by  an  employee  or  em- 
ployees in  good  faith  because  of  abnormally  dangerous 
conditions  for  work  at  the  place  of  employment  of  such 
employee  or  employees  be  deemed  a  strike  under  this  Act. 

SEPARABILITY 

Sec.  503.  If  any  provisions  of  this  Act,  or  the  applica- 
tion of  such  provision  to  any  person  or  circumstance, 
shall  be  held  invalid,  the  remainder  of  this  Act,  or  the 
application  of  such  provision  to  persons  or  circumstances 
other  than  those  as  to  which  it  is  held  invalid,  shall  not 
be  affected  thereby. 

Joseph  W.  Martin  Jr., 

Speaker  of  the  House  of  Representatives. 

A  H  Vandenberg, 
President  of  the  Senate  pro  tempore. 
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Certificate  of 
House  of  Rep- 
resentatives. 


Certificate  of 
origin. 


Certificate  of 
Senate. 


In  the  PIouse  of  Represextatives,  U.S., 

June20,19Jf7. 

The  House  of  Eepresentatives  having  proceeded  to  re- 
consider the  bill  (H.R.  3020)  entitled  "An  Act  to  amend 
the  National  Labor  Relations  Act,  to  provide  additional 
facilities  for  the  mediation  of  labor  disputes  affecting 
conmierce,  to  equalize  legal  responsibilities  of  labor 
organizations  and  employers,  and  for  other  purposes," 
returned  by  the  President  of  the  T'nited  States  with  his 
objections,  to  the  House  of  Eepresentatives,  in  which  it 
originated,  it  was 

Resolved,  That  the  said  bill  pass,  two-thirds  of  the 
House  of  Representatives  agreeing  to  pass  the  same. 

Attest :  John  Andrews, 

Clerk. 

I  certify  that  this  Act  originated  in  the  House  of 


Representatives. 


John  Andrews, 

Clerk. 


In  the  Senate  of  the  United  States, 
J  VMS  23  {legislative  day,  April  21 ) ,  191^7. 

The  Senate  having  proceeded  to  reconsider  the  bill 
(H.R.  3020)  "An  Act  to  amend  the  National  Labor  Rela- 
tions Act,  to  provide  additional  facilities  for  the  media- 
tion of  labor  disputes  affecting  commerce,  to  equalize 
legal  responsibilities  of  labor  organizations  and  em- 
ployers, and  for  other  purposes",  returned  by  the  Presi- 
dent of  the  United  States  with  his  objections,  to  the 
House  of  Representatives,  in  which  it  originated,  and 
passed  by  the  House  of  Representatives  on  reconsidera- 
tion of  the  same,  it  was 

Resolved,  That  the  said  bill  pass,  two-thirds  of  the 
Senate  having  voted  in  the  affirmative. 


Attest 


Carl  A.  Loeffler, 

Secreteary. 


27.  (81st  Congress,  1st  Session,  Senate,  Report  No.  99) 


NATIONAL  LABOR  RELATIONS  ACT  OF  1949 
Mabch  8  (legislative  day,  March  21),  1949. — Ordered  to  be  printed 

Mr.  Thomas  of  Utah,  from  the  U.S.  Congress,  Senate  Committee  on 
Labor  and  Public  Welfare,  submitted  the  following 

REPORT 

[To  accompany  S.  249] 

The  Committee  on  Labor  and  Public  Welfare,  to  whom  was  referred 
the  bill  (S.  249),  introduced  by  Mr.  Thomas  of  Utah,  to  diminish  the 
causes  of  labor  disputes  burdening  or  obstructing  interstate  or  foreign 
commerce,  and  for  other  purposes,  having  considered  the  same,  report 
faA'orablj^  thereon,  with  amendments  and  recommend  that  the  bill, 
as  amended,  do  pass. 

I.  Introduction 

The  past  2  years  constitute  an  unfortunate  chapter  in  the  history 
of  Federal  labor  legislation.  In  this  period,  because  of  the  Taft- 
Hartley  Act,  the  influence  and  weight  of  the  Federal  Government  was 
utilized  against  the  public  interest  to  disrupt  collective  bargaining,  to 
curb  its  development,  and  to  curtail  rights  of  American  workers. 
That  tliis  was  the  result  of  the  Taft-Hartley  Act  should  come  as  no 
surprise.  For  the  experience  under  that  act  has  merely  confirmed 
much  of  the  criticism  leveled  against  it  at  the  time  that  it  was  under 
consideration  by  the  Congress.  At  the  time  the  bill  was  reported 
out  by  this  committee  in  1947,  the  then  minority  members  declared : 

This  bill  is  designed  to  weaken  the  effective  program  of  labor  legislation  which 
has  been,  with  great  pains,  built  up  over  the  years.  It  would  be  destructive  of 
much  that  is  valuable  in  the  prevention  of  labor-management  conflicts.  It 
contains  many  barriers,  traps,  and  pitfalls  that  can  only  make  more  difficult  the 
settlement  of  disputes.  Its  principal  results  would  be  to  create  misunderstanding 
and  conflict,  and  to  aggravate  the  imbalance  between  wages,  prices,  and  profits 
which  already  endangers  our  prosperity. 

In  his  message  vetoing  the  legislation  the  President  warned  that 
'"the  bill  is  a  clear  threat  to  the  successful  working  of  our  democratic 
society"  and  "by  raising  barriers  between  labor  and  management  and 
by  injecting  political  considerations  into  normal  economic  decisions, 
it  would  invite  them  to  gain  their  ends  through  direct  political  action." 
The  last  Congress,  however,  refused  to  heed  these  warnings  and  the 
Taft-Hartley  bill  was  enacted  into  law  as  the  Labor-Management 
Relations  Act,  1947. 

This  action  of  the  last  Congress  became  one  of  the  chief  issues  during 
the  1948  election.  The  facts  concerning  the  Taft-Hartley  Act  and  its 
operation  were  then  fully  presented  to  the  American  people.  Now 
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the  task  of  the  present  Congress  is  to  abandon  the  destructive  prin- 
ciples of  that  law  and  to  restore  our  national  labor  policy  to  a  sound 
basis. 

This  is  the  challenge  before  the  Congress  today.  The  method  of 
meeting  this  challenge  was  outlined  by  the  President  in  his  message  on 
the  state  of  the  Union  of  January  5,  1949.  The  President  then  advised 
the  Congress  as  follows : 

If  we  want  to  keep  our  economy  running  in  high  gear,  we  must  be  sure  that 
every  group  has  the  incentive  to  make  its  full  contribution  to  the  national  welfare. 
At  present,  the  working  men  and  women  of  the  Nation  are  unfairly  discriminated 
against  by  a  statute  that  abridges  their  rights,  curtails  their  constructive  efforts, 
and  hampers  our  system  of  free  collective  bargaining.  That  statute  is  the 
Labor-Management  Relations  Act  of  1947,  sometimes  called  the  Taft-Hartley 
Act. 

That  act  should  be  repealed. 

The  Wagner  Act  should  be  reenacted.  However,  certain  improvements,  which 
I  recommended  to  the  Congress  2  years  ago,  are  needed.  Jurisdictional  strikes 
and  unjustifiable  secondary  boycots  should  be  prohibited.  The  use  of  economic 
force  to  decide  issues  arising  out  of  the  interpretation  of  existing  contracts  should 
be  prevented.  Without  endangering  our  democratic  freedoms,  means  should  be 
provided  for  settling  or  preventing  strikes  in  vital  industries  which  affect  the 
public  interest 

The  Department  of  Labor  should  be  rebuilt  and  strengthened  and  those  units 
properly  belonging  within  that  Department  should  be  placed  in  it. 

The  bill  reported  by  the  committee  would  carry  out  the  recom- 
mendations of  the  President  in  his  message  on  the  state  of  the  Union. 
The  need  for  this  bill  has  been  reinforced  by  the  evidence  presented 
in  extensive  hearings,  exceeding  in  volume  of  testimony  the  committee 
hearings  on  labor  legislation  during  the  Eightieth  Congress.  Every 
issue  was  thoroughly  explored.  Every  shade  of  opinion  among 
management,  labor,  and  farmers  was  given  an  opportimity  to  be 
heard.  Representatives  of  the  Govermnent  and  the  general  public 
and  experts  in  labor  law  and  labor-management  relations  gave  the 
committee  their  considered  judgment  on  the  pending  legislation. 
Against  the  background  of  this  testimony  the  committee  has  given 
careful  consideration  to  the  purpose  of  the  bill  and  to  each  of  its  specific 
provisions.  It  has  concluded  that  the  bill,  as  reported,  is  sound  labor 
relations  legislation  and  should  be  enacted  by  the  Congress. 

Because  of  the  importance  of  the  issue  presented  by  this  legislation, 
the  committee  feels  it  may  be  useful  to  set  forth  in  detail  the  con- 
siderations which  prompt  its  recommendation  that  the  Labor- 
Management  Eelations  Act  be  repealed  and  that  the  Wagner  Act, 
with  certain  amendments,  be  reenacted. 

The  evidence  l)efore  the  committee  made  it  clear  that  the  Taft- 
Hartley  Act  reversed  the  basic  direction  of  our  national  labor  policy. 
That  policy  was  declared  in  the  Norris-LaGuardia  Act  of  1932  and 
the  National  Labor  Eelations  Act  of  1935  and  was  based  on  the  simple 
principles  of  "encouraging  the  practice  and  procedure  of  collective 
bargaining''  and  of  "protecting  the  exercise  by  workers  of  full  freedom 
of  association,  self-organization,  and  designation  of  representatives 
of  their  own  choosing,  for  the  purpose  of  negotiating  the  terms  and 
conditions  of  their  employment  or  other  mutual  aid  or  protection." 
The  Taft-Hartley  Act,  in  contrast,  interferes  with,  hampers,  and 
restricts  collective  bargaining  and  the  exercise  by  workers  of  their 
right  to  form,  join,  or  assist  labor  organizations  of  their  own  choosing, 
by  encouraging  a  competing  system  of  individual  bargaining  and  by 
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furnis'liing  means  by  which  effective  trade-imion  organization  can  be 
defeated. 

The  National  Labor  Rehitions  Act,  moreover,  by  assuring  the  right 
of  collective  bargaining,  laid  the  basis  for  equality  of  bargaining 
between  employees  and  employers.  It  enabled  employees  to  secure 
improvements  in  their  wages,  hours,  and  other  working  conditions 
by  which  they  could  more  nearly  approach  the  economic  status 
described  as  "the  American  standard  of  living."  Through  the 
greater  dignity  and  freedom  of  the  American  worker  which  it  assured 
and  the  enhanced  purchasing  power  and  living  standards  which  it 
made  possible,  the  act  played  a  vital  and  significant  part  in  main- 
taining and  strengthening  the  economic  well-being  of  our  free  enter- 
prise s.ystem.  The  Taft-Hartley  Act,  in  contrast,  limits  collective  bar- 
gaining, weights  the  scales  in  bargaining  against  employees,  restricts, 
under  heavy  i)enalties,  the  subjects  of  collective  bargaining,  and 
undermines  the  living  standards  and  the  freedoms  of  tlie  American 
worker. 

In  reaching  the  conclusion  that  the  welfare  of  the  country  requires 
the  repeal  of  the  Taft-Hartley  Act  and  the  readoption  of  the  national 
labor  policy  underlying  the  Wagner  Act  we  do  not  rely  merely  upon 
the  testimony  and  views  of  interested  groups.  Disinterested  experts 
who  appeared  before  our  committee  confirmed  in  unqualified  language 
the  wisdom  of  this  course  of  action. 

Thus,  Prof.  Nathan  Feinsinger,  of  the  University  of  Wisconsin 
Law  School,  declared : 

We  have  now  in  embryo  a  new  policy — legislative  determination  of  the  terms 
and  conditions  of  private  employment  [in  the  Taft-Hartley  Act].  *  *  * 
Where  are  we  heading?  Despite  incursions  by  legislation  and  collective  bargain- 
ing, management  still  controls  the  employment  relation  in  its  broadest  aspects. 
Suppose  labor,  whether  organized  or  not,  takes  its  cue  from  the  present  act  and 
presses  the  approach  to  its  logical  conclusion.  Can  it  reasonably  be  argued  that 
if  the  individual  worker  is  to  be  protected  against  arbitrary  action  by  unions, 
apropos  his  employment,  he  should  not  also  be  protected  against  arbitrary 
action  by  employers  in  all  aspects  of  the  employment  relation?  (transcript  of 
hearings  before  the  Senate  Committee  on  Labor  and  Public  Welfare  on  S.  249, 
p.  4297). 

it:  it  :^  :ii  *  *  * 

We  are  really  at  the  crossroads  of  two  conflicting  ideologies.  The  choice  is 
clear.  We  must  either  return  the  incidents  of  the  employment  relation,  beyond 
the  establishment  of  minimum  standards,  to  the  parties,  or  we  must  be  prepared 
to  have  the  Government  play  the  role  of  the  camel  in  the  tent  of  collective  bar- 
gaining (transcript  of  hearings  before  the  Senate  Committee  on  Labor  and  Pub- 
lic Welfare  on  S.  249,  p.  4299). 

ii:  :!c  3|:  4s  ^  H:  :(: 

In  no  case  that  I  know  of  or  that  has  been  reported  to  me  by  anyone  has  the 
act  served  to  improve  relations  between  the  parties  gathered  about  the  bargaining 
table  (transcript  of  hearings  before  the  Senate  Committee  on  Labor  and  Public 
Welfare  on  S.  249,  p.  4288. 

Dr.  William  M.  Leiserson,  formerly  member  of  the  National  Labor 
Relations  Board  and  Chairman  of  the  National  Mediation  Board, 
testified : 

I  think  this  is  the  kind  of  hill  [the  Thomas  bill]  that  we  need  at  this  time.  I 
think  the  Taft-Hartley  law  needs  to  be  repealed  and  the  Wagner  Act  restored ; 
and  the  reason  for  that  is  the  Wagner  Act  establishes  a  Government  policy  of  col- 
lective bargaining,  whereas  the  Taft-Hartley  law  starts  off  on  an  entirely  differ- 
ent track,  which  I  consider  a  bad  track  (transcript  of  hearings  before  the  Senate 
Committee  on  Labor  and  Public  Welfare  on  S.  249,  p.  5165) . 
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And  Mr.  William  H.  Davis,  former  Chairman  of  the  National  War 
Labor  Board,  stated : 

I  would  not  preserve  the  Taft-Hartley  bill  (transcript  of  hearings  before  the 
Senate  Committee  on  Labor  and  Public  Welfare  on  S.  249,  p.  1766). 

Moreover,  it  became  evident  in  the  course  of  the  committee's  hear- 
ings that  there  were  admissions  even  from  avowed  proponents  of  the 
Labor  Management  Kelations  Act  that  a  considerable  nmnber  of  its 
provisions  have  had  miforeseen  consequences  detrimental  to  the  pro- 
motion and  strengthening  of  collective  bargaining  and  the  successful 
fimctioning  of  labor  organizations.  Examples  of  such  provisions 
include — 

1.  The  sweeping  prohibition  against  all  secondary  boycotts. 

2.  The  provision  for  mandatory  injunctive  relief  against  unions. 

3.  The  restrictions  on  union  security. 

4.  The  denial  of  the  right  to  vote  to  economic  strikers. 

5.  The  provision  permitting  employer  interference  in  selection  of 
employee  bargaining  agent  under  the  guise  of  so-called  "free  speech.'' 

6.  The  banning  of  political  expenditures  by  labor  organizations. 

7.  The  restrictive  rules  with  respect  to  health  and  welfare  funds. 

8.  The  broad  discretionary  power  placed  in  the  general  counsel  of 
the  National  Labor  Relations  Board. 

9.  The  inability  of  the  Board  to  appoint  arbitrators  in  jurisdictional 
disputes. 

10.  The  confusion  resulting  from  the  60-day  cooling-off  period. 

11.  The  denial  of  authority  to  fact-finding  boards  to  make  recom- 
mendations to  the  parties  in  emergency  disputes. 

12.  The  requirement  of  a  National  Labor  Relations  Board  conducted 
election  on  an  "employer's  last  offer"  shortly  before  the  expiration  of 
the  80-day  Availing  period  in  emergency  disputes. 

13.  The  requirement  with  respect  to  the  filing  of  non-Communist 
affidavits. 

14.  The  broad  definition  of  "agent"  as  applied  to  labor  organiza- 
tions. 

Despite  these  concessions,  it  has  been  contended  that  the  Labor- 
Management  Relations  Act  has  not  hampered  the  growth  of  unions. 
The  Bureau  of  Labor  Statistics,  however,  estimates  that  there  was  a 
net  increase  of  256,000,  or  1.7  percent,  in  the  membership  of  labor 
organizations  in  the  United  States  between  the  autumn  of  1947  and 
the  autumn  of  1948.  This  increase  was  smaller  than  the  annual 
increases  experienced  in  8  of  the  10  peacetime  j^ears  since  1933.  In 
the  report  of  the  executive  council  of  the  American  Federation  of 
Labor  to  its  sixty-seventh  convention,  it  was  pointed  out  that  the 
Labor  Management  Relations  Act  and  a  number  of  State  laws  mak- 
ing all  forms  of  union  security  a  felony  had  created  "an  atmosphere 
unfriendly  to  organizing  efforts."  Unions  have  had  to  devote  a  large 
portion  of  their  energies  to  coping  with  the  confused  problems  and 
the  multiplicity  of  restrictions  imposed  by  the  act  rather  than  to  the 
promotion  and  extension  of  collective  bargaining. 

It  has  also  been  contended  that  the  Labor-Management  Relations 
Act  has  curtailed  strikes.  However,  strikes  during  the  last  half  of 
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1918  exceeded  those  in  the  last  half  of  19-t7  in  number,  workers 
involved,  and  time  lost : 

COMPARATIVE  STRIKE  STATISTICS  LAST  HALF  OF  1948'  AND  1947 


Number  of  Number  of  Number  of 

strikes   workers  involved        man-days  idle 


1,575  770,000  11,850,000 

Last  half  of  1948 - i' 386  588,000  11,659,000 

Last  half  of  1947. - 'L|_14  +31  +2 

Percent  change.- 


1  Preliminary. 

Source:  U.S.  Department  of  Labor,  Bureau  of  Labor  Statistics,  Jan.  13, 1949. 


The  evidence  before  the  committee  revealed  that  provisions  of  the 
Labor  Management  llelations  Act  in  fact  contributed  to  a  number  ot 
serious  strikes.  The  Nation-wide  bituminous  coal  strike,  which  asted 
40  days  and  involved  approximately  320,000  workers,  was  directly  the 
result  of  a  dispute  concerning  the  effect  of  the  ^elfare-funcl  provisions 
of  section  302  of  the  act.  The  9-day  strike  of  approximately  40,000 
workers  in  the  captive  coal  mines  involved  the  validity  ot  a  union 
security  clause  under  the  provisions  of  section  9  (e)  and  the  non- 
Communist  affidavit  filing  requirements  of  section  9  (h).  in  tlie 
93-dny  strike  in  the  west  coast  maritime  industry,  involving  approxi- 
mately 28,000  workers,  the  effects  upon  the  union  hiring  halls  ot 
sections  8  a)  (3)  andS  (b)  (2)  of  the  act  and  section  9  (li)  were  major 
issues.  The  strike  of  1,600  members  of  the  International  Typograph- 
ical Union  against  the  Chicago  newspapers  Avliich  has  lasted  over  a 
year  grew  out  of  the  union  security  restrictions  contained  in  sections 
8  (a)  (3)  and  8  (b)  (2)  of  the  act.  the  provisions  of  section  9  (h)  were 
an  issue  in  a  strike  of  approximately  35  days  by  some  20,000  workers 
of  the  Caterpillar  Tractor  Co.  •    i      i        ^.i 

The  comparative  i-ecords  of  strikes  during  the  period  when  the 
Labor  Management  Relations  Act  has  been  in  effect  and  the  prewar 
Wagner  Act  period  from  1935  to  1939  show  that  strikes  m  1948  were 
12  i^ercent  more  numerous  than  the  average  for  the  years  1935-39  and 
affected  73  percent  more  workors.  The  year  1948  failed  to  demon- 
strate a  continuation  of  the  trend  since  194G  to  the  peaceful  settlement 
of  labor-management  differences  despite  a  background  of  economic 
conditions  increasingly  favorable  to  the  avoidance  of  stoppages.  _ 

Sio-niiicantly,  the  incidence  of  strikes  in  1946  was  by  comparison 
wcirbelow  that  of  the  comparable  postwar  year  1919.  In  1919,  20.8 
percent  of  all  emploved  VN'orkers  were  involved  in  work  stoppages. 
In  1946  14.5  percent  of  all  employed  workers  were  involved  in  work 
stoppages.  The  existence  of  a  stronger  union  movement  and  the 
stabilizing  influence  of  the  Wagner  Act  on  labor-management  relations, 
which  in  1946  had  not  been  amended  by  the  Labor  INIanagement 
Relations  Act,  served  to  encourage  the  peaceful  settlement  of  differ- 
ences, even  under  difficult  conditions.  , 

Problems  of  transition  from  war  to  peace  caused  a  relatively  high 
incidence  of  strikes  in  1946,  just  as  they  did  in  1919.  Opportunities 
for  earnings  from  overtime  work  had  largely  evaporated;  peacetime 
jobs  in  many  instances  were  at  pay  scales  below  those  of  wartime, 
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and  living  costs  rose  rapidly  with  the  lifting  of  price  controls.  During 
the  period  between  June  1946  and  June  1947  the  Bureau  of  Labor 
Statistics  consumers'  price  index  rose  from  133.8  to  157.1,  or  17.8 
percent,  wliile  average  hourly  earnings,  exclusive  of  overtime,  increased 
from  $1.05  to  $1.17,  or  ll!4  percent.  At  the  same  time,  corporate 
profits  after  taxes  reached  1:2.8  billion  dollars  for  the  year  1940  as 
compared  with  $5.0  billion  in  1939  and  an  average  of  less  than 
$10.0  billion  during  the  war  years.  The  widening  spread  between 
wages  and  the  cost  of  living  in  the  face  of  this  favorable  profit  picture 
inevitably  pi'oduced  labor  uni-est  and  controversy.  Furthermore  prewar 
patterns  of  labor-management  i-elationships  involving  direct  and  vol- 
untary settlement  of  differences  had  been  disrupted  during  the  war 
years  by  governmental  intervention  and  the  reestablishment  of  these 
patterns  was  not  made  without  difficulty.  Economic  readjustments 
and  dislocations  were  inevital)le. 

The  bill  which  tlie  committee  has  reported  provides  for  the  out- 
right repeal  of  the  Taft-Hartley  Act.  AVe  have  decided  on  this  course 
of  action  because  we  are  convinced  that  the  problems  Avhicli  tlie  act 
has  created  are  such  that  they  cannot  be  i-esolved  by  simply  amending 
various  individual  provisions  of  tlie  act.  The  whole  direction  and 
purpose  of  the  Taft-Hartley  Act  is  inconsistent  with  the  national 
labor  policv  of  promotino-  and  strengtlioning  the  voluntary  pi'ocedures 
of  free  collective  bargaining  upon  which  our  national  labor  policy 
must  be  founded. 

This  bill  includes,  in  addition,  provision  for  the  reenactment  of  the 
Wagner  Act  with  certain  amendments.  Tliis  will  reestablish  our 
national  labor  policy  of  assuring  to  employers  and  employees  the 
opportunity  of  working  out  the  terms  and  conditions  of  their  relation 
upon  a  basis  of  freedom  and  equality. 

The  amendments  which  the  bill  would  insert  in  the  National  Labor 
Relations  Act  are  consistent  with  the  purpose  of  the  Wagner  Act,  and 
are  addressed  to  the  problems  which  the  committee  believe  require 
legislative  remedies  in  the  public  interest. 

Thus  the  bill  defines  as  unfair  labor  practices  certain  activities  of 
labor  organizations  which  interfere  with  tlie  practice  and  procedure 
of  collective  bargaining  which  Congress  sought  to  protect  wdien  it 
enacted  the  National  Labor  Relations  Act.  The  bill  provides  that 
it  shall  be  an  unfair  labor  pi'actice  for  a  union  to  engage  in  a  secondary 
boycott  or  strike  to  compel  an  employer  to  recognize  a  union  in  viola- 
tion of  the  National  Labor  Relations  Act  or  to  further  a  jurisdictional 
dispute.  These  provisions  are  designed  to  protect  the  public  interest  in 
stable  labor  I'elations  and  to  prevent  unjustifiable  practices. 

The  bill  also  makes  it  an  unfair  labor  practice  for  either  an  employer 
or  a  lalx)r  union  to  fail  to  give  notice  of  its  desire  to  terminate  or  to 
modifv  the  terms  of  an  existino-  collective  bargaining  agreement  at 
least  30  days  before  such  termination  or  change  is  to  take  place. 
This,  too,  is  designed  to  promote  the  public  welfare  by  enabling  the 
Conciliation  Service  to  inten^ene  at  an  early  state  of  a  controversy 
in  order  to  prevent  an  o]>en  brenk  in  industrial  relations. 

Li  title  III  of  the  bill  the  Ignited  States  Conciliation  Service  is 
reestablished  in  the  Department  of  Labor  and  the  duties  of  the  Service 
and  of  employers  and  employees  vis-a-vis  the  Service  are  set  forth. 
This  pro^'ision  is  included  in  order  to  make  possible  more  coordinated 
administration  of  Federal  labor  laws  and  in  order  to  strengthen  the 
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Department  of  Labor,  as  recommended  l)y  tlie  President.  Tlic  bill 
also  provides  that  it  is  the  public  policy  of  the  United  States  that 
collective  bargaining  agreements  shall  provide  procedures  by  which 
either  party  may  refer  disputes  over  their  interpretation  or  application 
to  final  ancl  binding  arbitration.  This  provision  recognizes  the  public 
interest  in  the  amicable  adjustment  of  such  disputes  by  voluntary 
agreement. 

Title  III  of  the  bill  provides  a  simple  and  flexible  procedure  for 
dealing  with  national  emergencies  resulting  from  work  stoppages  in 
vital  industries  which  affect  the  public  interest.  Adequate  protection 
is  afforded  the  public,  while  impartiality  of  Government  action  is 
maintained  and  unnecessary  Government  interference  is  avoided. 

In  title  IV  of  the  bill,  the  anti-injunction  statutes  (the  Xorris- 
LaGuardia  Act  of  March  24,  1932  (U.  S.  C,  title  29,  sees.  101-115), 
and  sections  6  and  20  of  the  Clayton  Act  of  October  15,  1914,  as 
amended  (U.  S.  C.  title  15,  sec.  17,  and  title  29,  sec.  52)  are  restored 
to  the  full  force  and  effect  Avhich  they  had  prior  to  the  enactment  of 
the  Labor  ]Management  Relations  Act.  The  committee  found  that 
the  various  provisions  of  the  Labor  ]Managemen.t  Relations  Act  which 
authorize  injunctive  proceedings  in  labor  disputes  in  various  different 
types  of  situations  have  gone  far  toward  reviving  the  era  of  ''Govern- 
ment by  injunction.*'  The  system  of  collective  bargaining  upon 
which  our  national  labor  policy  is  based  cannot  survive  if  injunctions 
are  to  take  the  place  of  voluntary  agreements  and  conciliation  as 
they  have  threatened  to  do. 

Title  IV  also  restores  the  provisions  of  section  313  of  the  Federal 
Corrupt  Practices  Act  to  the  form  in  which  they  were  prior  to  the 
enactment  of  the  War  Labor  Disputes  Act  (act  of  June  25,  1943,  57 
Stat.  163).  It  would  thus  continue  to  be  unlawful  for  national  banks 
or  corporations  to  make  political  contributions  in  connection  with 
Federal  elections.  Whatever  changes  in  this  provision  may  be  neces- 
sary or  desirable,  they  should  not  be  dealt  with  in  the  context  of 
Federal  labor  legislation. 

11.  Experience  Under  the  Taft-Hartley  Act.  1947 

When  the  Taft-Hartle}^  Act,  1947,  was  passed  there  were  those  who 
believed  that  this  act  would  inaugurate  a  new  era  of  harmonius  labor- 
management  relations.  Others  warned  that  the  act  was  a  basic  de- 
parture from  sound  principles  of  Federal  labor  legislation  and 
would  inaugurate  an  era  of  confusion  and  controversy. 

In  order  that  the  Members  of  the  Conoress  may  have  it  before 
them  during  their  consideration  of  the  bill  which  the  committee  is 
reporting,  we  have  set  forth  in  the  following  pages  a  record  of  some 
of  the  problems  and  difficulties  to  which  provisions  of  the  act  have 
given  rise.  This  record  shows  that  the  act  has — 

(1)  Increased  Government  interference  with  and  has  restricted  free 
collective  bargaining : 

(2)  Hampered  workers  in  the  exercise  of  basic  rights : 

(3)  Provided  unsound  procedures  and  administrative  structures ; 

(4)  Dealt  with  matters  of  public  policy  outside  the  proper  scope  of 
labor-management  legislation :  and 

(5)  Discriminated  unfairly  against  labor  organizations. 
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A.  THE  LABOR  MAXAGEMEXT  RELATIONS  ACT  HAS  IN'CREASED  GOVERN- 
MENT INTERFERENCE  WITH  AND  HAS  RESTRICTED  FREE  COLLECTIVE 
BARGAINING 

1.  Injunctions 

Section  10  (j)  gives  the  Xational  Labor  Eelations  Board  discre- 
tionary authority  to  apply  to  a  Federal  court  for  immediate  injunctive 
relief  against  unfair  labor  practices  after  the  issuance  of  a  complaint 
by  the  proper  Board  official  and  pending  final  adjudication  of  the 
case  by  the  Board.  Section  10  (1)  requires  the  Board  in  secondary 
lioycott  cases  and  certain  other  cases  against  luiions  to  petition  a 
Federal  district  court  for  similar  injunctive  relief.  This  latter  pro- 
cedure is  mandatory  and  is  initiated  after  investigation  whenever  the 
Board  agent  "has  reasonable  cause  to  believe"  that  a  complaint  should 
be  issued.  The  provisions  of  section  10  (1)  may  also  be  applied  in 
the  case  of  jurisdictional  disputes  over  the  assignment  of  work  tasks, 
"where  such  relief  is  appropriate."' 

Under  the  Wagner  Act  the  National  Labor  Relations  Board  was 
empowered  to  seek  injunctive  enforcement  of  its  final  ordei-s  after 
full  adjudication  of  the  merits  of  the  case  in  question.  With  the 
exception  of  a  rarely  used  power  to  seek  temporary  injunctive  relief 
against  a  noncomplying  employer  pending  court  determination  of  liis 
appeal  from  a  final  order  of  the  Board,  this  was  the  limit  of  the 
injunctive  powers  authorized  by  the  Wagner  Act. 

It  must  be  emphasized,  therefore,  that  sections  10  (j)  and  10  (1) 
introduced  a  drastic  change  in  the  procedure  by  which  statutory  pro- 
visions dealing  with  collective  bargaining  are  enforced.  This  dif- 
ference in  procedure  takes  on  added  importance  when  it  is  realized 
that  the  issuance  of  any  injunctive  restraint  usually  curbs  the  activ- 
ities of  one  of  the  parties  at  the  crucial  point  in  their  relationships 
where,  regardless  of  the  final  outcome  of  the  full  Board  adjudication, 
sucli  intervention  may  constitute  immediate  victory  for  the  party 
on  whose  account  the  injunction  was  sought. 

As  of  January  1.  1949,  there  had  been  -39  instances  in  which  the 
general  counsel  had  initiated  injunction  proceedings  under  sections 
10  (j)  and  10  (1)  of  the  act.^  Thirty-seven  actions  were  against 
unions;  two  against  employers.  Fight  of  the  39  actions  involved 
section  10  (j)  discretionaiy  power  (two  against  employers;  six  against 
unions),  and  3.3  involved  section  10  (1)  fall  actions  alleging  illeiral 
secondary  boycotts  with  the  exception  of  two  cases  involving  strikes 
against  Board  certifications).  The  apparent  conflict  in  figures — 41 
actions  when  only  39  instances  were  involved — is  explained  by  the 
fact  that  in  two  cases  the  .<Teneral  coimsel  saw  fit  to  combine  both 
sections'  powers  in  seekino;  iniunctive  restraints. 

In  the  total  39  incidents,  the  general  counsel  withdrew  his  petition 
in  three  cases,  all  agninst  unions — two  involvinp-  section  10  (j)  and 
the  third,  section  10  (1).  Of  the  remainine;  34  actions  against  unions,^ 
the  Federal  district  courts  hnve  gi-anted  some  type  of  iniunctive  relief 
in  23  instances  (4  cases  involving  consent  decrees  entered  unon  agree- 
ment of  the  parties) ;  denied  relief  in  5  cases  (in  one  case  an  injunction 

■f  At;  of  .Tnnnfiry  .^1,  1940.  thPFP  had  bpen  41  instances  in  which  injunction  proceedinjrs 
jiji<1pv  spftiois  10Ci>  nnrl  1001  \\rir\  Iippti  inifntcrl. 

2'This  is  thp  nnmhpr  of  onsps  rprnnin'nsr  nffpr  pxcliullnar  from  thp  totnl  of  3fl.  thp  ?>  cases 
in  wliicli  the  jreneral  counsel  witlidrew  liis  petition  and  the  2  cases  against  employers. 
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was  denied  after  a  temporary  restraining  order  had  been  in  effect  for 
2  months)  ;  abated  relief  but  retained  the  case  on  the  docket  in  3 
instances,  and  dismissed  one  petition  without  prejudice.  As  of  Jan- 
uary 1,  1949,  decisions  were  penclmg  in  two  actions  seekuig  section 
10  (1)  injunctive  restraints  against  unions.  In  >  two  cases  brought 
against  employers,  the  court  granted  relief  in  one  and  denied  it  in 
the  other. 

From  the  above  data,  it  is  apparent  that,  in  the  31  cases  in  vv'hich 
the  court  had  taken  final  action,  there  have  been  24  actions  in  which 
some  form  of  affirmative  relief  was  granted — in  23  instances  against 
unions  and  in  1  against  an  employer.  In  these  24  cases,  as  of  Janu- 
ary 1,  1949,  the  Board  had  rendered  a  final  decision  in  but  1  case, 
and  in  this  instance  the  final  order  was  issued  approximately  T  months 
after  judicial  intervention  by  a  restraining  order  had  taken  place 
{Schenley  Distillers  Corp.,  et  al.,  22  L.  E.  R.  M.  1222).  In  the  remain- 
ing actions,  in  eight  cases,  from  9  months  to  1  year  had  elapsed  since  the 
issuance  of  some  type  of  injunctive  restraint.  In  seven  cases,  from 
4  to  6  months  had  passed  without  the  Board  having  rendered  its  final 
decision  on  the  merits  of  the  the  case  in  question.  In  the  seven  cases  in 
which  injunctive  relief  was  not  granted  by  the  court,  the  Board  as  of 
January  1, 1949,  had  rendered  decisions  in  two  cases — in  one,  5  months 
after  the  court's  refusal  to  give  relief  {Boeing  Airplane  Co.  et 
al..,  No.  19-CA-95)  ;  and  in  the  other,  13  months  after  the  court  had 
denied  relief  ( Watson's  Specialty  Store  et  al.,  23  L.  R.  R.  M.  1102) .  In 
three  of  tlie  remaining  cases  9  to  11  months  had  elapsed  since  the  court's 
refusal  to  grant  injunctive  restraints. 

In  light  of  the  far-reaching  effect  of  the  injunction  upon  the  immedi- 
ate relationships  between  the  parties  to  a  dispute,  this  indeed  is  a  sig- 
nificantly high  number  in  a  period  of  generally  prosperous  economic 
conditions.  The  net  effect  of  the  cases  reveals  a  disturbing  pattern  of 
confusion,  unfair  treatment,  and  artificial  restraint  which  threatens  to 
retard  the  effectiveness  of  the  collective-bargaining  process. 

It  is  important  to  emphasize  that  under  sections  10  (j)  and  10  (1) 
injunctive  restraints  are  secured  pending  final  adjudication  of  a  case 
by  tlie  Board.  Because  such  restraints  are  issued  prior  to  a  complete 
hearing  on  the  merits,  they  lend  themselves  to  the  immediate  breaking 
of  legitimate  strikes  and  other  activities.  Since  time  is  of  the  essence 
in  the  dispute  at  hand,  eventual  victory  in  a  Board  proceeding  after 
hearings  by  a  trail  examiner  and  a  well-reasoned  Board  decision  is 
of  little  satisfaction  to  the  ultimately  prevailing  party.  Moreover,  the 
mere  prejudgment  of  the  merits  by  an  agent  of  a  Federal  body, 
justify  a  position  for  injunctive  relief,  affects  the  position  of  the 
parties.  Subsequently,  the  court's  willingness  or  refusal  to  issue 
an  injunction  again  affects  the  balance  between  the  parties.  A  decision 
by  the  court,  though  later  proved  incorrect  in  light  of  final  Board 
adjudication,  obviously  solidifies  the  position  of  the  party  whose 
stand  has  been  given  judicial  sanction,  temporary  as  that  sanction 
may  be. 

As  of  January  1. 1949.  trial  examiners  had  rendered  their  findings  in 
19  of  the  31  cases  in  which  the  court  liad  taken  some  type  of  formal 
action.  In  3  of  the  19  cases,  the  Board  had  made  its  final  rulinof.  In 
9  of  the  total  19  cases,  the  findings  of  the  trial  examiner  or  the  Board 
have  conflicted,  entirely  or  in  part,  with  the  ruling  of  the  court. 
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In  the  Boeing  Airplane  Co.  case  (19-CA-95),  the  general  counsel 
sought  a  10  (i)  injunction  against  the  company^s  refusal  to  bargain, 
the  company  maintaining  it  had  no  such  duty  in  light  of  the  Interna- 
tional Association  of  Machinists  local's  alleged  failure  to  meet  section 
8  (d)  (notice  of  contract  modification)  requirements  and  also  in  light 
of  an  alleged  breach  of  a  no-strike  provision.  The  court,  in  Graham 
V.  Boeing  Airplane  Co.  (22  L.  K.  R  M.  2213) ,  approved  the  company's 
position  on  section  8  (d)  and  refused  the  injunction  on  June  19,  1948, 
some  2  months  after  the  union  had  initiated  a  strike  upon  failure  of 
the  parties  to  agree  on  renegotiation  of  their  contract.  A  rival  Inter- 
national Brotherhood  of  Teamsters  Union  then  sought  to  raid  IAjNI 
membership,  maintaining  that  the  lAM,  as  the  court  decision  implied, 
no  longer  had  representative  capacity.  On  July  20,  1948,  the  trial 
examiner  held  that  the  company  had  refused  to  bargain,  for  the  prior 
contract  was  to  be  extended  only  a  reasonable  time;  and,  even  if  the 
contract  had  been  extended,  there  had  been  substantial  union  com- 
pliance with  section  8  (d).  The  final  Board  adjudication  Avas  still 
pending  when  on  September  13,  1948,  the  union  went  back  to  work 
without  a  contract,  admitting  defeat  in  this  particular  contest  of 
economic  strength.  On  November  23,  1948,  the  Board,  some  5 
months  after  the  court's  holding  to  the  contrary,  ruled  that  section 
8  (d)  did  not  apply  to  contracts  whose  renegotiation  predated  the 
effective  date  of  the  Labor  ISIanagement  Relations  Act  (23  L.  R.  R.  ]M. 
1107).  ^Moreover,  the  Board  held  that  the  contract  was  not  meant  to 
extend  beyond  a  reasonable  period,  and  thus  the  no-strike  clause  was 
not  effective  at  the  time  of  the  Avork  stoppage  on  April  22,  1948.  At 
this  date,  the  company  is  appealing  the  Board  order  to  the  circuit 
court  of  appeals,  but  a  futile  strike  costing  the  union  $2,000,000,  a 
protracted  raid  on  union  membership,  and  the  loss  of  thousands  of 
man-hours  of  airplane  production  can  l3e  traced  to  a  large  extent  to  a 
ci'ucial  court  prejudgment  which  has  thus  far  been  twice  overruled. 

The  same  inconsistency  between  Board  and  trial-examiner  rulings 
and  those  of  the  courts  appears  in  other  cases,  with  its  accompanj'ing 
effect  on  the  bargaining  positions  of  the  parties. 

In  tlu^  Conway  P^xpress  case  (2-CG-14),  the  entire  legality  of  the 
union's  action  depended  upon  the  existence  of  a  contract.  The  court 
on  January  2.  1948,  granted  a  broad  injunction  on  a  double-barreled 
10  (j)  audio  (1)  petitionby  the  general  counsel  Z)c»?/r/5v.  7'cfw?s/'<'r.'?.  75 
F.  Supp.  414).  On  June  13,  1948,  the  trial  examiner  reached  conclu- 
sions ijiconsistent  on  all  counts  Avith  those  of  the  court.  The  Board 
has  not  acted  on  this  case,  over  1  year  old  to  date. 

In  the  Osterink  Construction  Co.  case  {Cravefeld  \.  BullcJhig 
Tradra  Cornu-lh  78  F.  Supp.  fill),  the  court  banned  trade-council  cir- 
culation of  "unfair  lists'"  Avhich  the  trial  examiner  later  found  unobjec- 
tionable under  the  act  (7-CC-2) . 

In  the  Gould  and  Preisnei-  case  {Sprrry  \.  BvllfJlng  Trades.  Covvelh 
77  F.  Su|)p.  321),  the  court  denied  the  injunction  on  INIarch  20,  1948, 
on  o-rounds  of  lack  of  jurisdiction,  but  the  trial  examiner  on  July  18, 
1948  (30-CC-2)  found  jurisdiction  existed. 

In  the  Rvan  Construction  Co.  case  [Eravf^  v.  V.  E.  R.  M.  TF.  .4..  22 
L.  R.  R.  ]\r.  24.59),  the  court  on  August  27,  1948,  enjoined  peaceful 
picketing  in  an  alleged  secondary-boycott  situation,  but  on  December 
1,  1948,  the  trial  examiner  rnlerl  that  the  picketing  in  ouestion  in  no 
sense  coerced  the  employees  of  the  secondary  employer  (3.5-CC-7.) 
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In  the  Sealright  Pacific.  Ltd.  case  {LeBaron  v.  Printing  Sfeciallty, 
75  F.  Supp.  678),  the  court  enjoined  peaceful  picketing  in  an  alleged 
secondary-boycott  case  on  February  3,  1948,  but  on  May  4,  1948,  the 
trial  examiner  held  that  the  picketing  was  a  constitutionally  protected 
exercise  of  freedom  of  speech  (:^1-CC-13).  Some  7  months  later,  the 
United  States  Court  of  Appeals  upheld  the  district  court's  original 
ruling  (C.  A.  9,  Dec.  13,  1948,  23  L.  R.  R.  M.  2145),  despite  the  trial 
examiner  intervening  findings  to  the  contrary. 

In  the  Watson  Specialty  Store  case  {Styles  v.  United  Brotherhood 
of  Carpenters.  74  F.  Supp.  499)  the  court  on  October  28,  1947,  held 
that  the  alleged  work  stoppage  took  place  prior  to  the  efl'ective  date 
of  Taft-Hartley  and  thus  no  injunction  would  issue.  On  December 
29.  1947,  the  trial  examiner  ruled  that  the  stoppage  continued  after 
the  effective  date.  On  Noveml>er  12,  1948,  over  1  year  after  the  court 
ruling,  the  Board  sustained  the  Trial  Examiner's  ruling  (10-CC-l). 

In  the  Wadsworth  Building  Co.  case  {Sperry  v.  United  Brotherhood 
of  Carpenters.  21  L.  R.  R.  M.  2244),  the  district  court  on  January  8, 
1948,  enjoined  the  circulation  of  "unfair  lists."  and  peaceful  picketing 
by  one  picket.  The  trial  examiner  on  April  23,  1948,  ruled  that  distri- 
bution of  the  "unfair  list"  in  and  of  itself  did  not  violate  the  secondary- 
l)oycott  proscriptions  but  sustained  the  charge  regarding  the  peaceful 
picketing  (17-CC-l).  Over  6  months  later  the  I'nited  States  Court 
of  Appeals  upheld  the  original  ruling  of  the  district  court  (C.  A.  10, 
Nov.  2,  1948.  170  Fed.  863).  The  Board  decision  in  the  case  did  not 
issue  until  February  18,  1949  (23  L.  R.  R.  1403).  In  its  decision, 
the  Board  sustained  the  trial  examiner  in  his  finding  that  peaceful 
picketing  was  an  unfair  labor  practice  but  held,  in  addition,  that  the 
distribution  of  the  "unfair  list'*  was  proscribed. 

In  the  foregoing  instances  M'e  find  the  court  rendering  initial  deci- 
sions on  basic  issues  without  the  benefit  of  the  Board's  expert  knowl- 
edge and  preliminary  consideration,  although  the  factor  of  judicial 
reliance  upon  administrative  expertness  has  been  one  of  the  strong 
points  in  the  development  of  sound  court  and  agency  relationships 
in  the  administrative  law  process.  ]Moreover,  in  such  circumstances 
the  Board  must  make  its  decision  after  the  courts  have  gone  on  record 
as  to  their  interpretation  of  the  issue  at  hand.  Such  a  practice  bodes 
ill  for  the  operation  of  independent  administrative  judgment,  likewise 
a  key  factor  in  the  effectiveness  of  the  administrative  process. 

From  an  analysis  of  the  cases  to  date,  the  conclusion  seems  war- 
ranted that  should  the  present  injunction  provisions  be  retained 
numerous  situations  similar  to  those  presented  in  the  Sealri<rht  and 
Wadsworth  cases  will  arise,  substantiallv  obstructing  the  effectiveness 
of  the  administrative  process  in  the  adiudication  of  labor  disputes. 

It  has  been  contended  that  the  injunction  has  been  used  only  when 
an  employer's  business  was  about  to  be  ruined  by  a  sccondarv  boycott. 
However,  an  examination  of  the  33  cases  where  injunctions  have  been 
applied  for  in  secondary-boycott  cases  refutes  this  assertion. 

In  the  Watson's  Specialty  Store  case,  supra,  union  members  refused 
to  work  alon.Q-side  of  nonunion  employees  who  wei-e  installing  floor 
coverino-s  sold  by  their  employer,  a  specialist  in  retail  sales  of  housing 
material.  Surely  this  refusal  to  work  on  one  job  site  in  the  construc- 
tion of  a  private  home  cannot  be  said  to  have  threatened  the  existence 
of  the  retail  sales  business  of  the  nonunion  employer.  Xor  is  the 
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conclusion  warranted  in  the  Samuel  Langer  case  (20-CC-40)  that  the 
refusal  of  union  men  to  work  on  one  job  site  with  the  nonunion  em- 
ployees of  a  subcontractor  for  electrical  installations  valued  at  $325 
meant  the  termination  of  operations  of  the  electrician  who  had 
maintained  his  business  on  a  nonunion  basis  for  years.  In  the  Osterink 
Construction  Co.  case,  supra,  the  nonunion  general  contractor  merely 
completed  the  tile  job  in  question  by  subsequently  hiring  nonunion 
help. 

In  applying  for  injunctions,  the  general  counsel  has  insisted  that 
the  only  factual  question  before  the  court  is  whether,  in  the  case  of 
10  (1),  the  Board's  agent  has  reasonable  cause  to  believe  that  the 
charge  of  an  unfair  labor  practice  is  true,  and,  in  the  case  of  section 
10  (j),  whether  it  is  probable  that  the  charges  and  complaints  are 
supportable.  It  is  the  general  counsel's  contention  that  in  such  pro- 
ceedings the  respondents  may  not  offer  evidence  in  denial  or  in  explana- 
tion of  evidence  produced  by  the  Board  to  establish  a  prima  facie  case 
for  injunctive  relief.  In  view  of  the  impact  of  the  injunction  upon 
the  immediate  position  of  the  parties,  this  one-sided  process  of  obtain- 
ing restrictive  decrees  from  a  court  emphasizes  the  opportunity  for 
abuse  inhering  in  this  provision. 

The  failure  of  the  court  to  have  before  it  evidence  which  would 
aid  in  an  equtiable  determination  of  the  immediate  issues  has  pro- 
duced a  number  of  incongruous  results  graced  with  judicial  sanction. 
Thus,  in  the  Conway  Express  case,  supra,  an  employer  whose  failure 
to  meet  contractual  obligation  Avas  recognized  by  his  fellow  employer's 
group,  and  who  had  been  guilty  of  passing  bad  checks  to  workers  in 
payment  of  salaries,  was  nevertheless  granted  equity  relief  in  a  situa- 
tion which  the  general  counsel  deemed  worthy  of  a  Federal-court 
injunction,  a  matter  heretofore  traditionally  within  the  discretion 
of  the  court  of  equity,  balancing  equities  as  it  sees  fit.  In  the  Scal- 
right  (supra)  and  Eyan  Construction  (supra)  cases,  the  court  agreed 
to  the  tlieory  that  peaceful  picket  lines  coerced  members  of  other 
unions,  when  for  years  it  has  been  a  matter  of  principle  with  union 
men  not  to  cross  the  picket  lines  of  other  unions.  The  court  likewise 
was  prevailed  upon  in  the  Osterink  case,  supra,  to  ban  as  coercive  the 
distribution  of  "unfair  lists"'  by  trade  councils,  an  institutional  prac- 
tice of  long  standing,  bolstered  by  constitutional  guaranties  of  free 
speech. 

These  results  and  the  inconsistencies  between  court  and  Board 
rulings  in  the  cases  to  date  lead  to  the  conclusion  that  the  machinery 
set  in  motion  by  the  injunctive  provisions  of  th.e  Taft-Hartley  Act 
and  its  administration  cannot  meet  the  task  of  ])romoting  stability  in 
industrial  relations,  nor  is  it  an  answer  to  the  inadequacies  of  the 
system  to  point  to  the  existence  of  the  right  of  appeal  from  a  wrong 
decision.  Irreparable  damage  is  done  once  the  injunction  issues,  for 
the  injunction,  right  or  wrong,  must  be  obej-ed  at  once.  Before  an 
appeal  is  heard  by  the  appellate  court  action,  there  may  be  a  great 
time  lapse.  Thus,  in  the  Sealright  case,  supra,  10  months  elapsed 
between  the  dates  of  the  district-court  decree  and  appellate-court 
action.  In  the  Wadsworth  Building  Co.  case,  a  similar  time  lag  vras 
involved.  Between  the  time  of  district-court  and  appellate-court 
action,  a  noncomplying  union  may  be  subjected  to  heavy  fines  or 
imprisonment  of  its  officials.  As  Judge  Clark,  of  the  United  States 
Court  of  Appeals,  Second  Circuit,  stated  in  his  dissent  from  a  majority 
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opinion  sustainino-   a  $1,000. -a -clay   fine   ^\\'l'']\^J''^^^^^^^^^ 
iDoiich  y.  Retail  Store,  Union,  C.  A.  2,  Nov.  8, 1948;  1(0  J^ .  (-.cl)  (UU), 
"the  threat  of  such  penalties  impairs,  if  it  does  not  render  nugatory, 
the  rio-ht  of  review"  (170  F.  (2d)  701).  .    . 

The'inadequacy  and  the  unfairness  of  the  summary  injunctive  pro- 
ceed n^Tnvolvink  as  it  must,  a  long  lapse  between  the^ date  of  the 
dhtSJt-court  actTon  and  final  adjudication  bv  the  NLRB  was  recog^ 
S  in  the  opinion  of  Judge  Bratton  of  the  United  States  Court  of 
^Vppeals  in  United  BrotlwrJwod  of  Carpenters  v.  Sperrij  {C.  A.  10 
Xov  2, 1948;  170  F.  (2d)  863).  After  observing  that  the^attorney  for 
4e  Proard  lad  informed  the  district  court  that  the  Board  would 
robabfy  make  final  adjudication  of  the  case  m  2  months,  tlie  juc^e 
went  on  to  state:  "It  is  manifest  that,  in  making  its  injunction  eftec- 
ti?e  until  the  Board  would  make  its  final  adiudication  with  reasonable 
cUspatch,  not  onlv  2  months  but  approximately  10  months  have  passed, 
nnd  the  Board  has  not  acted.  If  the  court  had  understood  or  antici- 
m  ed  that  such  a  delay  would  intervene,  it  might  >ave  withheld 
iuX-e  relief,  or  it  might  have  conditioned  its  mj unction  diifeT- 
eX''  The  court  tlien  remanded  the  case  to  the  district  court  with 
authority  in  light  of  the  existing  factors  to  modify  or  terminate  the 
injunction  prior  to  final  Board  adjudication  .  ,    ^     .  ..     -Rnnr^Ts 

Under  section  10  (j)  the  general  counsel,  by  virtue  of  the  Board  s 
delec^ation  of  power  to  him,  may  seek  injunctive  relief  m. any  unfair 
abof  practic^^  statute  does  not  prescribe  any  criteria  to  guide 

iro-enSal  counsel  in  his  resort  to  the  court    The  general  counsel 
as  mTde  public  announcements  to  the  effect  t^hat  "the  cliscretionaiT 
Tunction  is  a  verv  sacred  trust  to  be  reserved  for  use  only  m  these 
eTept  onal  cases  where  either  a  large  segment  of  the  public  welfare  is 
endangered  or  where  life  and  property  are  ^^^^f^^^^Z 
threatened,  or  where  there  is  a  principle  involved  that  will  ^esult^  in 
s  bstantial  and  widespread  irreparable  damage  or  injury  of  more  than 
a  mSy  private  natuVe"  (remarks  of  NLRB  (^^^^^^■^IP^;"!?,^^^ 
N   Denham  before  the  Texas  Bar  Association,  Houston,  Tex    Ju  y 
1 'l948).  An  analysis  of  the  eight  10  (j)  cases  to  date  reveals  that  the 
o'eneral  counsel  has  exercised  his  discretionary  powers  m  a  number  of 
hSdents  far  removed  from  the  limitations  of  ^-^.f f  ^^f^^.f ^^^^^^ 
tion    In  at  least  four  of  the  cases  against  unions    it  is  dithcult  to 
understand  the  pressing  issues  warranting  resort  to  the  use  o_t  the 
^^.^ef^Lv^  oi  the  \0    (j)    injunction.  As  tho.t.ial  examine^ 
reDort  indicates,  the  AFL  Meatcutters  dispute  (21^CB-8)  mvohecl 
l?e "etJJrL^^^  of  11  A    &  P    ff^^^!^^^^ 

of  the  40  A.  &  P.  stores  in  Los  Angeles  out  of  5,000  m  the  national 
clUn    In  the  absence  of  any,  indication  -^  -J^^^^^^^^^^^ 
huo-e  reserves  of  meat  or  a  serious  curtailment  of  consumer  s  soiuces, 
til  difficult  t^  understand  the  pressing  issues  warranting  f^^ort/^^^}^^ 
use  of  the  "sacred  trust"  of  the  in  unction.  Moreover,  m  the  ITU 
caL    (9  CB-5)rthe  continued  newspaper  service  to  consume.^s  in 
he  Chicago  area   by   substitute   printing  methods   throughou     the 
^^L-long"current  strike  would  seem  to  dispute  seriously  the  alleged 
'^raralylTn  the  newspaper  industry  "  Fhially,  tl-  Conway  Ex, ^^^^^ 
case  supra  involving  the  operators  of  an  independent  freight  earner. 
SgTsmXvolunre  of  inirstat.  work,  and  the  ^^-^^f^^jneru^jTr^ 
(2-CC-12)  dispute,  arising  out  of  a  temporary  cessation  of  clelneiies 
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at  tlie  shipping  dock  of  one  store  outlet,  are  not  consistent  with  the 
avowed  self-restraint  polic}^  of  the  general  counsel. 

2.  Damage  suits 

Section  301  of  the  Taft-Hartley  Act  provides  that  unions  may 
sue  and  be  sued  in  the  Federal  coui-ts  for  damages  sustained  in  contract 
breaches  without  regard  to  the  amount  in  controversy  or  to  the 
citizenship  of  the  parties.  Section  303  is  specifically  aimed  at  unions 
and,  with  similar  exceptions  as  to  jurisdictional  amount  and  citizen- 
ship of  parties,  authorizes  suits  for  damages  sustained  because  of 
secondary  boycott,  jurisdictional  strikes,  or  strikes  to  force  an  em- 
ployer to  bargain  with  the  striking  union  in  the  face  of  a  Board  certifi- 
cation of  a  different  union.  Prior  to  the  jxissage  of  these  provisions 
a  labor  organization  could  sue  or  be  sued  for  damages  in  a  number  of 
State  couits  either  as  an  entity  or  in  actions  in  wdiicli  each  member 
is  named  and  made  a  party  to  the  suit.  In  the  Federal  courts,  whether 
an  unincorporated  union  could  be  sued  dependent  upon  the  procedural 
rules  of  the  State  in  which  the  action  was  brought  except  in  the  case 
of  a  substantive  right  conferred  by  a  Federal  statute.  The  total  effect 
of  section  301  is  to  facilitate  resort  to  Federal  court  action  by  the 
parties  to  a  collective-bargaining  agreement.  Section  303  defines  il- 
legal acts  and  provides  a  civil  remedy  enforceable  in  couits  by  the 
parties  injured  by  the  commission  of  such  acts. 

The  exi>erience  under  the  Taft-Hartley  provisions  must  be  assessed 
m  light  of  their  effect  upon  the  collective-bargaining  practice. 

It  has  long  been  recognized  by  experts  in  the  field  of  labor  relations, 
and  this  has  been  repeated  time  and  again  by  these  experts  durino-  the 
course  of  the  hearings,  that  neither  collective-bargaining  contracts  nor 
the  relationships  between  labor  and  management  can  be  policed  by 
court  actions  if  the  basic  objective  of  industrial  peace  is  to  be  achieved. 
It  IS  plain  common  sense  that  you  do  not  sue  the  party  wdth  whom 
you  nmst  associate  very  closely  in  day-to-dav  contact.  The  years  of 
judicial  history  illustrate  the  areas  in  which  this  truth  is  recognized. 
One  partner  cannot  sue  another  in  most  States  without  also  seeking  a 
complete  dissolution  of  the  partnership  entity ;  to  protect  the  mari'tal 
status,  one  spouse  cannot  sue  another  on  a  contract  breach.  A  laAv- 
suit  based  upon  the  premise  of  antagonists  seeking  compensatory 
damages  from  each  other  is  in  no  way  conducive  of  the  willingness  to 
make  inutual  concessions  that  is  essential  if  collective  baro-ainmo-  is  to 
function  successfully.  '^  ^ 

It  would  be  indeed  unfortunate  for  Federal  legislation  to  encourage 
in  any  way  a  strong  tendency  on  the  part  of  labor  or  management  to 
look  to  the  courts  to  settle  questions  concerning  the  interpretation 
and  application  of  collective-bargaining  contracts.  Such  agree- 
ments are  most  w-orkable  when  treated  as  basic  charters  under  which 
day-to-day  relationships  are  regiilated.  ]Maximum  utilization  of  the 
collective-bargaining  process  would  suggest  a  M'ider  voluntary  use  of 
arbitration  as  a  means  of  settling  intricate  contract  disputes. 

Available  records  indicate  that  approximately  57  suits  have  been 
brought  under  the  enabling  sections  since  the  effective  date  of  the  act. 
Thirty-seven  were  initiated  by  employers,  nineteen  by  unions,  and 
one  by  an  employee  against  an  employer. 

The  fact  that  there  has  been  no  recoverv  in  anv  of  these  actions  does 
not  warrant  the  conclusion  that  the  fear  of  unions  of  suits  which  would 
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drain  their  resources  has  proved  groundless.  The  mere  threat  of  a 
damage  suit  may  readily  be  used  to  attack  the  vulnerable  financial 
position  of  unions.  There  have  been  a  number  of  incidents  in  which 
employers  have  filed  suits  for  heavy  damages  for  alleged  violations 
of  the  Taft-Hartley  Act.  In  the  iPittsburgh  area  suits  were  filed 
against  the  teamsters"  union  prior  to  the  period  for  discussing  a  nev\^ 
contract  and  it  is  reported  that  suits  were  withdrawn  as  a  condition 
of  the  final  agreement  between  the  parties.  W.  J.  DilJner  Transfer 
Co.  V.  /.  B.  T.  (U.  S.  D.  C,  W.  D.  Pa.,  Civ.  No.  G677)  ;  amount' of 
damages  sought,  $465,000.  Similar  situations  developed  in  the  cases 
of  Union  Motor  Coach  Terminal  Co.  v.  Brotherhood  of  Uailrcay  and 
Steamship  Clerks  et  al..,  (U.  S.  D.  C,  N.  D.  111.  Eastern  Division, 
Civ.  No.  47cll446;  amount  of  damages  sought,  $100,000)  and  Western 
Pennsylvania  Motor  Carriers  Association.,  Inc.,  v.  General  Teamsters., 
Chauffeurs  and  Helpers.  Local  21^9  et  al.  (U.  S.  D.  C,  W.  D.  Pa., 
Civ.  No.  6642;  amount  of  damage  sought,  $3,000). 

Traditionally  courts  have  frowned  upon  the  use  of  their  crowded 
dockets  as  an  instrument  of  pressure  and  harassment.  The  failure  of 
any  party  to  recover  judgment  in  the  57  suits  to  date  would  seem  to 
throw  questionable  light  upon  the  validity  of  clamis  filed  in  these 
court  actions.  Nevertheless,  the  enabling  provisions  of  the  Taft- 
Hartley  Act  have  encouraged  this  undesirable  practice.  Moreover,  the 
introduction  of  the  threat  of  a  damage  suit,  frivolous  as  the  claims 
may  be,  is  a  weapon  in  the  arsenals  of  the  bargaining  parties  which 
does  not  invite  the  attitude  of  cooperation  essential  to  the  effective 
operation  of  the  collecive  bargaining-process. 

In  evaluating  the  damage-suit  experience  it  should  be  emphasized 
that  labor  organizations — locals  in  particular — are  peculiarly  vulner- 
able to  attacks  upon  their  financial  status  by  huge  damage  suits.  In- 
deed, merely  the  expense  of  defending  such  suits  has,  in  some  instances, 
imposed  a  great  strain  on  the  financial  resources  of  miions.  In  a  large 
number  of  instances  suits  by  employers  have  been  brought  for  amounts 
which  would  operate  to  destroy  the  unions  were  judgment  obtained 
and  executed.  It  has  been  reported,  for  example,  that  the  Deena  Art- 
ware  Co.  of  Paducah,  Ky.,  has  recently  filed  a  suit  for  $431,989.25  in 
damages  against  two  locals  on  the  ground  of  alleged  illegal  picketing 
under  section  303  of  the  act.  Paterson  Parchment  Paper  Co.  is  re- 
ported to  have  brought  suit  for  $227,500  against  local  500  of  the  Paper 
Makers.  Among  other  cases  reported  to  date  have  been  a  suit  by  the 
Armstrong  Tire  &  Kubber  Co.  at  Natchez,  Miss.,  against  the  United 
Eubber,  Cork,  Plastic  and  Linoleum  Workers  of  America  and  its  local 
No.  303  for  $500,0000  damages  due  to  an  alleged  contract  breach;  a 
suit  for  $500,000  brought  by  Oppenheim  Collins  Department  Stores 
against  the  Ketail,  Wholesale  and  Department  Store  Union,  Local  No. 
1250,  for  alleged  violations  of  section  8  (b)  (4)  (C)  of  the  Taft- 
Hartley  Act;  suits  against  the  Oil  Workers  International  Union  in 
the  recent  California  oil  strike  totaling  $28,000,000. 

3.  Union  security 

The  direct  intervention  of  the  Labor-Management  Relations  Act, 
1947,  in  the  collective  bargaining  process  is  nowhere  more  apparent 
than  in  its  impact  on  union  security.  The  charges  of  opponents  of 
the  law  that  it  would  (1)  bring  uncertainty  and  instability  in  the 
collective-bargaining  relationship,   (2)   disrupt  long-established  and 
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voluntarily  maintained  union  security  agreements  which  have  been 
mutually  beneficial  to  management  and  labor  over  many  years  of 
industrial  peace  resulting  from  these  agreements,  (3)  unduly  interfere 
with  the  internal  affairs  of  unions  and  -u^aken  union  discipline,  and 
(4)  encourage  ever-increasing  extension  of  State  laws  providing  even 
more  restrictive  antisecurity  measures  for  industries  affecting  inter- 
state commerce  have  been  borne  out  by  subsequent  developments. 

Under  the  law  no  union  or  employer  can  place  into  operation  an 
agreement  for  a  closed  shop.  The  union  shop  is  permissible  if  author- 
ized in  a  Board  election  by  a  majority  of  those  eligible  to  vote.  More- 
over, employers  cannot  discharge,  and  the  union  caimot  induce  the 
discharge  of  an  employee  for  nonmembership  in  a  union  under  a  valid 
union  shop  contract  for  any  reason  except  nonpayment  of  dues.  The 
check-off  of  union  dues  is  prohibited  under  criminal  penalties  except 
under  specified  conditions  of  special  consent  by  the  individual  member. 
A  final  provision  permits  State  laws  to  imj^ose  more  restrictive  require- 
ments upon  union  security  in  interstate  industries  than  the  require- 
ments of  the  Federal  law,  thus  permitting  the  States  to  outlaw  even 
union  sho]>  provisions.  These  provisions  are  contained  in  sections  8  (a) 
(3),  8  (b)  (2),  9  (e),  and  14  (b)  of  the  amended  National  Labor 
Relations  Act. 

Uncertainty  and  instability  of  bargaining  relationships  and  dis- 
ruption of  long-established  union  security  arrangements  have  unques- 
tionably resulted  in  at  least  four  important  industries^ — the  printing 
industiy,  the  building  and  construction  industry,  and  the  maritime 
and  longsliore  industries.  In  the  printing  industry  the  closed  shop 
has  been  the  practice  for  a  great  number  of  years.  It  was  secured 
through  tlve  conservative  efforts  of  the  International  Typograpihical 
Union,  a  union  with  respect  to  which  the  majority  of  the  Joint  Com- 
mittee on  Labor-Management  Relations  stated : 

The  International  Typographical  Union  has  long  enjoyed  public  confidence  by 
its  record  of  winning  gains  for  its  members  while  maintaining  peaceful  relations 
with  employers  (S.  Kept.  No.  986,  80th  Cong.,  2d  sess.,  March  15,  1948,  p.  27.) 

Yet  as  revealed  by  the  hearings  the  International  Typographical 
Union,  whose  histoiy  during  the  past  18  months  has  presented  per- 
haps the  outstanding  example  of  the  disruptive  effects  of  the  Labor 
Management  Relations  Act,  has  been  compelled  to  expend  some  $11,- 
000,000  to  resist  attacks  upon  the  securit}^  of  its  organization.  During 
the  Taft-Hartley  period  this  union  has  had  filed  against  it  18  charges, 
9  complaints,  1  injunction  suit,  and  2  damage  suits  and  has  been  forced 
to  participate  in  8  strikes,  1  of  which  has  been  going  on  for  more  than 
a  year. 

Similarly,  in  the  building  and  construction  industry,  the  closed  shop 
has  been  traditional,  not  merely  for  the  purpose  of  providing  adequate 
security  for  employees,  who  must  by  the  nature  of  things  move  fre- 
quently from  one  job  to  another,  but,  in  addition,  to  provide  a  ready 
pool  of  available  labor  for  employers.  Building  and  construction  was 
shown  by  the  testimony  to  be  carried  on  by  thousands  of  large  and 
small  contractors  whose  operations  are  either  general  or  specialized 
in  nature.  Few  contractors  build  up  permanent  labor  forces  since  this 
would  involve  carrying  workers  on  pay  rolls  between  contracts.  Each 
contractor  hires  his  own  labor  force  to  meet  the  requirements  of  the 
individual  contract.  The  workers  are  recruited  for  each  job  and  work 
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for  as  many  as  10  to  12  contractors  a  year.  The  duration  of  a  single 
job  is  frequently  less  than  l>0  days.  Since  contractors  frequently  con- 
duct their  businesses  over  wide  areas,  building  craftsmen  frequently 
migrate  to  the  areas  where  w^ork  is  available,  or  in  new  areas  of  o^^er- 
ation  the  union  recmits  labor  for  the  contractor. 

Because  the  act  has  been  construed  as  applying  to  this  industry 
(the  Board  under  the  Wagner  Act  had  not  generally  asserted  juris- 
diction over  this  industry) ,  all  union-shop  arrangements  in  the  indus- 
try require  authorization  by  a  union-shop  election.  These  elections, 
however,  are  completely  impracticable  in  an  industry  characterizecl 
by  brief  periods  of  employment  and  frequent  moving  from  one  job 
and  one  area  to  another.  The  duration  of  a  single  job  is  often  less 
than  30  days — yet  the  act  requires  union  membership  only  after  30 
days  of  employment  under  a  union  shop.  As  a  result,  only  one  election 
has  been  held  thus  far,  in  western  Pennsylvania.  Five  crafts  were  in- 
volved in  this  one  election  alone.  The  administrative  difficulties  in- 
volved became  apparent  in  the  light  of  the  fact  that  one  construction 
project  may  involve  as  many  as  35  unions  and  10  employers. 

The  single  election  held  thus  far  involved  2,483  workers  and  cost 
about  $40,000  or  $16  a  vote.  About  90  percent  of  the  voters  favored 
the  union  shop.  Because  polling  in  the  construction  industry  proved 
wholly  impractical  and  would  have  necessitated  elections  in  500  areas 
at  gigantic  Government  expense,  the  task  was  dropped.  Employers 
and  employees  in  the  industry  are  nonetheless  faced  with  the  choice 
of  disobeying  the  law,  with  all  of  the  uncertainty  and  instability 
which  such  a  course  involves,  or  else  abandoning  the  union  shop  to 
the  complete  disruption  of  labor  relations  in  the  industry. 

The  maritime  and  longshore  industries  are  faced  with  similar  prob- 
lems under  the  present  law.  Here  the  union  hiring  hall  and  the 
shape-up  have  been  real  necessities  for  purposes  of  decasualizing  em- 
ployment and  attaining  stability.  After  the  passage  of  the  Labor- 
Management  Act  the  legality  of  these  arrangements  was  thrown 
sharply  in  issue.  Strikes  of  national  proportions  followed.  Charges, 
complaints,  and  injunctions  followed  the  usual  Taft-Hartley  law  pat- 
tern. The  Presidential  Board  of  Inquiry  appointed  under  the  law  to 
find  the  facts  in  dispute  reported  as  to  the  east  and  Gulf  coasts : 

The  shipowners  do  not  deny  that  the  hiring  hall  for  licensed  personnel  has 
brought  about  a  stable  and  economical  hiring  practice.  It  has  largely  relieved 
them  of  the  time,  expense,  and  personnel  that  previously  had  to  be  devoted  to 
engaging  a  crew.  They  expressed  during  the  hearing  no  objection  either  to  the 
principle  of  the  hiring  hall  and  preferential  treatment  or  to  the  methods  by  which 
it  has  been  administered  by  the  NMU  (first  report  of  the  board  of  inquiry,  p.  22). 

Yet  the  law  has  been  the  direct  cause  of  disrupting  collective  bargain- 
ing and  creating  instability  in  these  industries : 

What  the  situation  would  have  been  had  the  National  Labor  Relations  Act  re- 
mained unamended  must  necessarily  be  a  matter  of  conjecture,  but  it  is  entirely 
clear  that  in  the  present  circumstances  the  basic  dispute,  which  overshadows  the 
other  issues  in  controversy  and  which  has  thus  far  rendered  agreement  on  any 
point  impossible,  arises  from  the  amendment  of  the  N.  L.  R.  A.  by  the  Taft-Hart- 
ley Act  (first  report  of  the  board  of  inquiry,  p.  6) . 

Settlement  on  all  other  issues  was  impossible  in  the  maritime  dis- 
putes until  agreement  was  reached  to  continue  the  hiring  hall  pending 
judicial  determination  of  the  issue.  Peaceful  settlement  of  the  other 
issues  followed  within  2  w^eeks  on  the  Atlantic  and  Gulf  coasts  and  on 
the  Great  Lakes. 
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An  inevitable  corollary  of  these  cases  is  a  weakening  of  the  internal 
union  structure  wherever  the  Labor  Management  Act  must  be  fol- 
lowed. With  restrictions  upon  check-off,  upon  welfare  funds,  ready 
opportunities  for  snagging  the  negotiations  in  technicalities  are  freely 
offered  by  law.  These  additional  features  break  down  organizational 
unity  and  make  the  union  less  effective  as  a  bargaining  representative. 
Furthermore,  the  union  shop  under  the  law  so  narrowl}^  limits  the  re- 
lationship between  the  union  and  the  employee  that  there  is  little 
resemblance  to  union  security  under  it. 

Union  security  is  meaningless  without  some  requirement  for  mem- 
bership as  a  condition  of  employment  so  long  as  union  rivalry  and 
employer  hostility  remain.  The  degree  of  security  necessarily  varies 
with  the  requirements  of  the  individual  industry.  The  right  of  the 
union  to  request,  and  the  right  of  the  employer  to  discharge  upon  this 
request,  emi:>loyees  who  have  failed  to  keep  their  good  standing,  is  an 
integral  part  of  union  security. 

Since  the  employee  may  be  discharged  only  for  nonpayment  of  dues, 
these  provisions  have  the  effect  of  interfering  with  a  union's  regulation 
of  its  own  internal  affairs  and  greatly  impair  the  powers  of  unions  to 
impose  effective  conditions,  qualifications,  or  responsibilities  upon 
their  membership  except  with  respect  to  payment  of  dues  and  initia- 
tion fees.  These  provisions  in  effect  render  illusory  the  guaranty 
contained  in  section  8(b)  (1)  that  "the  right  of  a  hibor  organization 
to  prescribe  its  ov/n  rules  with  respect  to  the  acquisition  or  retention 
of  membership  therein"  shall  not  be  impaired. 

The  above-described  effects  are  aggravated  by  the  provisions  of  the 
Labor  Management  Eelations  Act  which  permit  stricter  Stat©  Ihavs 
on  union  security  to  prevail.  The  number  of  States  which  prohibit 
not  only  a  closed  shop  but  all  other  forms  of  union  security  provisions 
jumped  from  2  to  13  States  during  the  time  the  Labor  Management 
Eelations  Act  was  being  considered  and  passed.  The  laws  of  six 
other  States  at  the  present  time  provide  various  restrictions  and 
conditions  in  connection  with  union  security.  Section  14  (b)  encour- 
ages further  extension  of  such  prohibitions.  Therefore,  while  only 
the  closed  shop  is  banned  by  sections  8  (a)  (3)  and  8  (b)  (2),  with 
which  we  are  dealing,  the  potential  effect  of  section  14  (b)  can  well  be 
the  elimination  of  many  other  types  of  union  security  arrangements 
in  the  future  in  many  of  the  States. 

This  multiplicity  of  standards  applicable  to  employers  admittedly 
subject  to  Federal  jurisdiction  is  uuAvise  and  destructive  of  stf?bility 
in  labor  relations,  since  it  results  in  different  rules  beino:  applied  to 
members  of  a  single  multi-State  bargaining  unit  merelv  because  they 
live  in  different  States.  Tliis  means  that  members  of  the  same  union 
working  for  the  same  emplover  will  be  accorded  different  treatment. 
Li  Giant  Food  Shopping  C'evtcr,  Inc.  {11  N.  L.  R.  B.  791.  1048)  a 
m.aiority  of  the  Board  held  that  despite  the  existence  of  established 
multi-State  bargaining  units,  union-shop-authorization  elections  will 
be  conducted  only  among  those  employees  of  the  unit  who  are  found 
in  States  permitting  miion  security. 

To  reach  this  result,  it  was  found  nocessarv  for  the  Board  to  hold 
that  the  unit  appropriate  for  collective  bargaining  and  the  U7iit  appro- 
priate for  union  security  are  not  necessarily  identical.  This  results 
not  only  in  confusion  and  unceiiaintv  for  both  unions  and  employers, 
but  the  possibility  that  long-established  bargaining  miits  may  be 
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broken  up.  Furthermore,  the  question  can  well  be  raised  whether  a 
union-shop  election  can  validly  be  held  in  a  unit  other  than  one  found 
appropriate  for  collective-bargaining  purposes.  Any  rule  of  law  which 
so  disrupts  labor  relations,  and  so  drastically  curtails  the  scope  of 
collective  bargaining  in  industries  in  or  affecting  interstate  commeice 
IS  patently  bad. 

The  provision  requiring  a  majority  of  those  eligible  to  vote  to 
authorize  a  union-shop  agreement  is,  as  far  as  we  have  been  able  to 
determine,  unique  m  electoral  procedure.  Each  employee  who  does 
not  care  to  vote,  or  who  is  laid  off,  or  absent  due  to  illness  or  for  auv 
other  reason,  is,  m  effect,  counted  as  voting  against  a  union  shop 
Moreover  the  existence  of  this  provision  has  the  effect  of  seriouslv 
impairing  the  secrecy  of  the  ballot,  since  an  individual's  presence  at 
the  polls  is  tantamount  to  an  announcement  that  lie  is  voting  in  favor 
of  the  union  shop.  Furthermore,  where  unions  fail  to  win  union-shop 
elections  due  to  a  poor  turn-out,  caused  by  any  one  or  combination  of 
factors  discussed  above,  they  are  prevented  from  askino-  for  another 
such  election  for  another  year.  All  these  hurdles  must'' be  overcome 
by  a  union  before  it  may  obtain  the  inclusion  of  a  union-shop  provision 
m  its  contract;  and  the  union's  success  in  the  election  does  not  oblioate 
the  employer  to  grant  the  union  shop.  "^ 

The  possible  extent  of  the  disruption  of  stable  labor  relations  which 
can  result  from  the  provisions  of  the  Labor  Management  Eelotion^ 
Act  relating  to  union  security  is  reflected  in  the  fact  that  in  1916 
over  75  percent  of  the  approximately  15.000,000  emplovces  workino- 
under  the  terms  of  collective-bargainincr  agreements  were  covered  by 
some  form  of  union-security  provision.  Nearly  5,000,000  worke^vs 
were  employed  under  a  closed  shoo  or  a  union  sJiop  with  preferential 
hiring— Bureau  of  Labor  Statistics,  Extent  of  Collective  Bam-ainino- 
and  Union  Kecognition,  1946.  '^  '^ 

Historically,  the  closed  shop  has  developed  out  of  reactions  to  a 
series  of  economic  pressures  on  both  emplovees  and  employers  Fran 
the  standpoint  of  employees,  where  there  "was  a  limited  number  of 
]obs  it  was  natural  for  union  men  to  attempt  to  arran^-e  fo^  the 
employment  of  union  members  before  others  could  bp  permitted  to 
vie  with  them  for  work.  Where  also  the  union  had  gained  certain 
benefits  for  employees,  it  was  not  unnatural  that  it  should  seek  to 
require  all  the  beneficiaries  thereof  to  share  the  duties  of  car^^vinf^ 
forward  the  organization,  and  that  it  should  seek  to  eliminate  so-called 
tree  riders.-;  Even  after  the  passage  of  the  Warner  Act,  which 
protected  union  members  from  being  discriminated  against  where 
they  could  prove  such  discrimination,  union  members  found  the  closed 
shop  a  useful  economic  tool  against  m.anv  subtle  forms  of  discrhnina- 
tion  which  employers  might  practice  against  them. 

For  employers,  the  closed'  shop  guaranteed  a  supplv  of  competent 
employees  as  well  as  a  source  from  which  they  could  be  recruited 
easily.  In  times  of  labor  shortage  the  employer  could  also  depend 
on  the  regular  union  workmen  to  forego  bonus  rates  for  steadv 
employment.  -^ 

The  Taft-Hartley  Act  legislated  awav  the  ability  of  a  union  to 
entorce  a  closed  shop  without  in  any  way  meeting  the  economic 
problems  of  both  labor  and  management  out  of  which  the  closed  shop 
arose.  The  deleterious  effects  of  this  legislation  in  some  industries 
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are  reviewed  above.  A  return  to  the  Wagner  Act  will  enable  all 
segments  of  the  economy  to  return  to  a  situation  satisfactory  to  labor 
and  to  the  management  groups  which  sincerely  desire  labor  peace 
together  with  bona  fide  collective  bargaining. 

The  satisfactory  character  of  the  closed-shop  relationship  between 
labor  and  management  is  attested  to  by  authorities  in  the  field.  Prof. 
Summer  H.  Slichter,  of  Harvard  University,  has  said : 

The  employer  is  likely  to  have  more  freedom  iu  shops  where  the  status  of  the 
union  is  established  than  in  one  where  its  position  is  more  or  less  precarious. 
Where  the  union  is  not  secure,  it  is  compelled  to  attempt  to  resist  the  employer's 
discretion  at  every  point  where  he  may  discriminate  against  union  members  in 
favor  of  nonmembers.  In  particular,  as  pointed  out  earlier  in  this  chapter,  the 
union  must  endeavor  to  restrict  his  control  of  lay-offs.  The  union  virtually  has 
no  choice  but  to  treat  the  control  of  lay-offs  as  a  major  issue.  Where  the  closed 
shop  exists,  however,  the  union  has  less  at  stake  in  many  decisions  of  manage- 
ment. Hence  it  is  not  in  a  position  to  insist  upon  controlling  these  decisions.  This 
is  why  more  managerial  discretion  may  be  permitted  in  a  closed  shop  than  in  an 
open  one  (Union  Policies  and  Industrial  Management,  by  Sumner  H.  Slichter, 
the  Brookings  Institution,  Washington,  D.C.,  1941,  p.  95). 

Recent  studies  of  successful  labor-management  relations  in  plants  in 
various  parts  of  the  country,  such  as  those  conducted  by  the  National 
Planning  Association,  have  emphasized  the  importance  of  the  security 
of  a  union  to  the  maintenance  of  stable  labor  relations.  This  security 
depends  upon  freedom  from  rival  union  assaults,  employer  attacks, 
and  Government  interference.  Important  to  the  achievement  of  pro- 
tection against  these  kinds  of  attacks,  these  studies  disclose,  are  the 
closed  shop  and  other  types  of  union  security  agreements.  The  studies 
document  by  reference  to  the  history  of  concrete  labor-management 
situations,  what  has  been  said  above  with  reference  to  the  advantages 
of  union  security  from  the  standpoint  of  both  employei-s  and  labor 
organizations. 

The  closed  shop  in  the  past  has  contributed  to  long  records  of  indus- 
trial peace  in  a  number  of  industries.  The  women's  clothing  industry 
employing  380,000  members  of  the  International  Ladies'  Garment 
Workers  Union  for  example,  has  not  had  a  major  strike  since  1933. 
Another  similar  long  record  of  peaceful  labor  relations  was  established 
in  the  printing  industry. 

In  an  investigation  of  the  closed  shop  made  just  before  the  war,  the 
National  Industrial  Conference  Board  reported  that  the  closed  shop — 

"places  the  union  in  a  better  position  to  keep  its  agreement,  eliminates  coercing  of 
its  employees.  *  *  *  gives  employees  greater  feeling  of  resi)onsibility  and 
interest  in  their  jobs  *  *  *  makes  it  possible  to  hold  the  union  responsible 
for  the  action  of  its  members  (NICB,  Studies  in  Personnel  Policy,  No.  12. 
March  1939). 

The  stake  of  both  employers  and  unions  in  elective  union  security 
is  clearly  demonstrated  by  the  fact  that  notwithstanding  the  pro- 
visions of  the  Labor-Management  Relations  Act.  closed  shop  con- 
tracts continue  to  be  observed  over  a  wide  area  of  industry. 

The  committee  is  convmced  that  in  the  light  of  the  de\-elopments 
which  have  occurred  under  the  Labor  INIanagement  Relations  Act 
with  respect  to  union  security  the  matter  is  not  one  to  be  dealt  with 
by  legislation,  but  is  rather  one  which  should  be  permitted  to  be  de- 
veloped through  the  processes  of  free  voluntary  collective  bargaining 
between  employers  and  labor  organizations. 
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One  aspect  of  the  problems  raised  by  the  act's  union -security 
provisions  which  has  been  of  particular  concern  to  the  committee  is 
that  the  act  undertakes  to  specify  limitations  on  the  right  of  labor 
organizations  to  discipline  its  own  members.  The  mechanism  which 
the  act  employs  to  accomplish  this  purpose  is  found  in  the  provision 
whicli  restricts  the  power  of  a  union  to  secure  the  discharge  of  em- 
ployees under  a  union-shop  agreement,  except  for  nonpayment  of 
dues  or  initiation  fees.  The  danger  of  such  a  provision  lies  not  only 
in  the  fact  that  it  undermines  the  union's  authority  over  its  members 
but  also  in  the  precedent  it  establishes  for  legislation  regulating  in  a 
similar  manner  the  relations  between  employee  and  their  employees. 

The  connnittee  feels  that  the  Congress  will  wish  to  pay  pailicular 
attention  to  what  both  Dr.  Leiserson  and  Professor  Feinsinger  had 
to  say  on  this  matter  when  they  testified  at  the  committee's  hearings. 
Dr.  Leiserson  pointed  out : 

Now,  tliey  have  relations  with  the  indiviclual,  and  if  you  are  going  to  start  this 
business  of  reguhitiug  everything,  every  injustice,  to  be  fair  and  not  one-sided,  you 
would  also  have  to  put  in  the  law  to  regulate  the  rights  of  the  individual  em- 
ployees against  the  management  organization.  That  was  not  done. 

I  do  not  think  you  can  do  it  that  way.  I  do  not  think  it  is  American  to  do  it 
that  way.  The  theory  of  collective  bargaining  is  that  all  of  those  matters,  when 
the  peoi)le  are  properly  organized  on  both  sides,  should  be  worked  out  by  them- 
selves and  not  bring  the  Government  into  it  (transcript  of  hearing  before  Senate 
Committee  on  Labor  and  Public  Welfare  on  S.  249,  FebruaiT  23,  1949,  pp.  5168- 
5169). 

Professor  Feinsinger  emphasized  another  aspect  of  the  same  prob- 
lem. He  stated  that — 

*  *  *  it  does  not  take  too  much  imagination  to  predict  that  union  leaders, 
pressed  by  extremists  to  pick  up  the  Taft-Hartley  approach,  may  be  forced  to 
demand  similar  legislation  in  labor's  interest.  Such  demands  will  not  go  without 
precedent.  I  am  informed  that  legislation  in  Austria,  Czechoslovakia,  and  Ger- 
many gives  unions  a  direct  vote  in  the  hiring  and  firing  of  employees,  without  a 
closed  shop,  and  with  no  greater  proportion  of  union  organization  than  in 
America ;  that  in  Austria  the  law  extends  to  discipline ;  that  in  Germany  dis- 
charge not  warranted  by  economic  or  technical  conditions  is  forbidden  ;  that  Nor- 
way and  Venezuela  require  severance  pay  ;  that  Brazil,  Chile,  and  Czechoslovakia 
(before  1948)  require  that  profits  be  shared  with  the  employees  :  and  so  on. 

I  do  not  say  that  legislative  control  of  the  employment  relation  in  its  entirety 
is  good  or  bad.  J3ut  I  am  certain  that  the  proponents  of  the  act  did  not  intend  or 
foresee  such  a  result.  Yet  they  have  started  the  ball  rolling  in  that  direction,  and 
who  is  to  say  where  and  when  it  shall  stop?  (transcript  of  hearing  before  Senate 
Committee  on  Labor  and  Public  Welfare  on  S.  249,  February  19,  1949.  pp.  4298- 
4299. 

Many  of  the  same  considerations  which  militate  against  the  present 
statutory  limitations  on  the  closed  shop  and  show  the  clear  advisa- 
bility of  enabling  free  collective  bargaining  to  govern  in  this  sphere 
apply  equally  to  the  criminal  provisions  of  the  law  bearing  upon  the 
check-off.  In  1945  an  estimated  5i^  million  workers  were  employed 
under  some  form  of  check-off  provision.  Yet  the  act  has  imposed  serious 
administrative  difficulties  upon  securing  wage  deductions  to  fulfill  the 
obligation  of  union  members  to  pay  union  dues.  At  the  same  time,  de- 
ductions to  discharge  other  employee  obligations,  such  as  insurance 
and  various  forms  of  security  payments,  are  accepted  as  a  matter  of 
course.  Here  again  the  Labor  Management  Relations  Act  has  made  an 
unwarranted  invasion  into  the  field  of  collective  bargaining  and  the 
realm  of  internal  union  affairs. 
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It.  Health  and  iceJfare  funds 

Health  and  welfare  funds  have  become,  since  the  war  years,  an  in- 
creasingly important  subject  of  collective-bargaining  negotiations. 
These  plans  contribnte  significantly  to  security  in  old  age.  Employee 
l)enefit  plans  protect  the  American  worker,  in  addition,  against  loss 
of  income  during  illness,  and  the  consequences  of  insufficient  financial 
resources  to  meet  medical  care  costs. 

Tlie  present  income  requii-ements  of  old-age  security  are  far  in  excess 
of  the  income  provision  now  made  for  such  security  by  existing  social- 
security  programs.  According  to  estimates  of  the  Federal  Security 
Agency,  an  elderly  couple,  as  of  June  1947,  would  have  required  an  in- 
com^e  of  approximately  $1,54:0  per  year,  or  about  $128  monthly,  in  order 
to  achieve — 

what,  according  to  prevailiug  standards,  is  regarded  as  just  enough  *  *  *  for  es- 
sential family  needs  (Federal  Security  Agency,  Social  Security  Administration, 
Bureau  Memorandum  No.  67,  A  Budget  for  an  Elderly  Couple,  table  2,  average  for 
eight  selected  cities) . 

At  October  1948  costs,  on  the  same  basis,  an  average  of  approxi- 
mately $136  per  month  would  l^e  required.  By  contrast  to  tliis  esti- 
mate of  requirements  the  average  retired  worker  with  a  dependent 
wife  received  $39.90  monthly  under  the  old  age  and  sur\'ivors'  insur- 
ance program  in  October  1949.  Families  receiving  between  $2,000  and 
$3,000  of  income  in  1944,  for  example,  were  able  to  afford  hardly  more 
than  40  percent  of  the  medical  care  available  to  families  with  incomes 
of  $5,000  or  m.ore  in  that  year,  despite  the  greater  impact  of  disabling 
illnesses  at  the  $2,000  and  $3,000  level.  Under  sucli  circumstances,  pen- 
sion and  retirement  plans  evolved  througit  collective  bargaining  have 
an  important  and  necessary  role  in  supplementing  the  basic  level  of 
benefits  provided  bj-  Government  old-age  security  programs. 

The  supposed  justification  for  the  restrictions  placed  on  welfare 
funds  by  section  302  was  the  alleged  possibility  of  diversion  of  funds 
from,  the  purposes  for  which  they  were  created.  This  distrust  of  union 
leadership  found  no  basis  in  the  factual  testimony  submitted  to  the 
Congress  prior  to  i\\Q,  enactment  of  the  Taft-Hartley  Act.  All  evidence 
had  indicated  tiiat  liealth  and  welfare  plans  had  been  administered 
competently  and  honestly.  Moreover,  even  were  union  leaders  so  in- 
clined, they  could  be  prevented  from  diverting  such  funds  by  the  ordi- 
nary processes  of  law  through  the  courts.  Numerous  courts  have  held 
that  not  even  a  majority  of  the  members  of  a  union  could  vote,  against 
the  wishes  of  a  minority,  to  divert  sick  and  burial  benefit  funds  and 
other  union  funds  from  the  purposes  to  which  they  were  originally 
dedicated  {Liageft  v.  KolvuneM,  23  L.  R.  E.  M.  2035  (Minn.  Sup.  Ct. 
1948).  See  Low  v.  Harris  (90  F.  (2d)  783  (C.  C.  A.  7) ) ;  See  Harris, 
ex  rel  Carf  enters  Union  v.  Bachtnan  ( 160  Oreg.  520,  86  p.  2d  456  ( Oreg. 
Sup.  Ct.)).  These  decisions  bore  no  references  to  ih^  Labor  IManage- 
meut  RelatioTis  Act,  1947,  and  rested  solely  on  equitable  principles  es- 
tablished under  State  law  by  judicial  decision.  It  should  also  be  noted 
that  a  number  of  significant  welfare  funds  were  prior  to  the  enactment 
of  the  Labor  ?.Ianagement  Relations  Act,  1947,  either  jointly  admin- 
istei'ed  by  employers  and  unions  or  are  administered  primarily  by  an 
insurance  company  (Health  Benefit  Programs  Established  Through 
Collective  Bargaining,  Bulletin  841,  Bureau  of  Labor  Statistics,  1945). 
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The  wide  variety  of  plans  previously  adopted  has  given  evidence  of  a 
need  for  the  flexibility  available  only  through  the  workings  of  free  and 
unrestricted  collective  bargaining. 

Were  the  pattern  of  welfare  plans  required  in  section  302  adopted 
by  mutual  consent  a  free  and  unrestricted  collective  bargaining  pro- 
cedure, it  might  not  be  intrinsically  bad  as  applied  to  some  situations. 
As  a  superimposed  procedure,  however,  it  is  inflexible,  restrictive,  and 
in  many  respects  confusing.  The  need  for  flexibility  in  the  adminis- 
tration of  such  plans  is  illustrated  by  experience  in  men's  clothing 
industry,  where  the  procedure  subsequently  required  by  section  302 
was  tried  and  rejected.  At  first  the  administration  of  welfare  funds 
was  placed  in  the  hands  of  a  l^oard  of  trustees  composed  of  an  equal 
number  of  unions  and  employer  representatives.  However,  after  a 
year's  operation  of  the  fund,  the  employers  requested  to  be  relieved 
from  the  day-to-day  administration  of  the  fund  and  the  agreement 
was  modified  whereby  the  employers  were  reserved  only  a  veto  over 
certain  basic  policy  decisions.  (Hearing  before  Committee  on  Labor 
and  PuIdIIc  Welfare  of  the  U.S.  Senate,  80th  Cong.,  1st  sess.,  on  S.  55 
andS.J.Ees.22,p.l582.) 

Difficulties  in  interpreting  these  provisions  of  section  302  _  were 
largely  responsible  for  the  industry-wide  shut-down  of  the  bituminous 
coal  mines,  in  March  and  April  1948.  The  mine  operators  had  con- 
tended on  the  basis  of  the  Taft-Hartley  Act,  that  certain  retired  miners 
were  not  entitled  to  benefits.  The  union  opposed  this  view.  The  issue, 
legalistic  in  character,  could  not  be  resolved  through  the  usual  give- 
and-take  collective  bargaining.  The  act's  procedure  for  settlement 
failed  to  work.  It  should  also  be  noted  that  section  302  also_ complicated 
and  delayed  settlement  of  the  dispute  between  the  American  Federa- 
tion of  Musicians  (AFL)  and  the  recording  companies  regarding  a 
plan  of  royalty  payments  from  the  sale  of  phonograph  records  to  pro- 
vide for  emplojnnent  for  musicians. 

The  act's  restrictions  on  the  type  of  benefits  payable  under  welfare 
plans  would  prevent  payment  of  types  of  benefits  found  desirable 
under  previous  plans.  An  example  was  the  pre-Taft-Hartley  plan  of 
the  Iiiternational  Ladies  Garment  Workers  Union  (AFL)  providing 
for  pooled  vacation  benefits.  These  benefits,  because  of  the  nature  of 
tlie  industry  could  not  have  been  paid  by  many  individual  employers 
(hearing  before  Committee  on  Labor  and  Public  Welfare,  80th  Cong., 
1st  sess.',  on  S.  55  and  S.J.  Res.  22,  p.  1310).  ^Vliile  section  302(g) 
provides  that  plans  which  prior  to  January  1,  1947,  contained  provi- 
sions for  vacation  funds  could  be  continued,  it  prevented  contribu- 
tio]i3  for  a  vacation  fund  where  the  plan  was  established  after  that 
date. 

Section  302  has  criminal,  ratlier  than  civil,  sanctions,  namely,  a 
fine  of  not  over  $10,000  and  imprisonment  of  not  over  1  year  (sub- 
sec,  (d)).  To  escape  the  consequent  risk  of  accidentally  making  or 
carrving  out  an  agreement  concerning  a  welfare  fund  in  violation  of 
section  302,  the  American  Federation  of  Musicians  and  the  recordmg 
companies  recently  secured  an  opinion  from  the  Solicitor  of  Labor 
and  from  the  Attorney  General  of  the  United  States  as  to  the  validity 
of  their  proposed  agreement  (Agreement  in  the  Recording  Industry, 
C.  C.  H.  Labor  Service,  vol.  2,  "par.  9014).  While  a  few_  cases  have 
been  decided  concerning  welfare  funds  as  a  result  of  civil  actions 
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{In  re  Feller  (K  Y.  Sup.  Ct.,  N.  Y.  County,  22  L.  R.  R.  M.  2367) ; 
Van  Horn  v.  Lewis  (22  L.  R.  R.  M.  2232,  D.  C.  Dist.  of  Columbia) ), 
the  dansfer  of  being  subjected  to  criminal  prosecution  in  setting  up 
new  welfare  funds  is  always  present. 

B.    THE    LABOR    MANAGEMENT    RELATIONS    ACT    HAS    HAMPERED    WORKERS 
IN   THE   EXERCISE   OF   BASIC   RIGHTS 

1.  Secondary  'boycotts 

To  date  the  act's  provisions  relating  to  secondary  boycotts  have 
been  used,  almost  without  exception,  to  prohibit  the  resort  by  unions 
to  legitimate  economic  sanctions  in  the  protection  of  wage  standards 
and  conditions  of  work  or  in  the  continuation  of  organizing  activity. 

In  thus  curbing  legitimate  activities  of  unions  it  has  encouraged 
the  ci-eation  of  an  unliealthv  atmosphere  in  which  collective  bargain- 
ing cannot  be  given  the  full  play  essential  to  its  eifective  operation. 
In  order  to  make  it  absolutely  certain  that  no  union  may  be  able  to 
exert  any  peaceful  economic  pressure  in  the  nature  of  secondary 
boycott  even  in  situations  which  threaten  its  very  existence,  the 
Labor  Management  Relations  Act  (1)  declares  secondary  bovcotts  to 
be  an  unfair  labor  practice;  (2)  makes  it  mandatory  on  the  Board  to 
give  such  cases  "priority  over  all  other  cases  except  cases  of  like 
character  in  the  office  where  it  is  filed  or  to  which  it  is  referred"; 
(3)  directs  the  Board's  officers  to  petition  courts  for  restraining  orders 
or  injunctive  relief  pending  the  Board's  final  determination  of  sucli 
cases;  and  (4)  subjects  unions  to  damage  suits  by  any  person  injured 
by  a  secondary  boycott. 

As  of  February  1,  1949,  there  had  been  33  requests  for  injunctions 
involving  the  secondary-boycott  provisions  of  the  Taft-Hartley  Act, 
two  of  which  involved  action  against  Board  certifications.  By  virtue 
of  the  section  10  (1)  mandatory  injunction  provision,  the  alleged 
secondary-boycott  activity  of  unions  has  been  enjoined  in  22  of  the 
33  cases.  To  date  the  Board  has  rendered  its  decision  in  but  2  of  the 
22  cases. 

Our  analysis  of  the  secondary-boycott  cases  is  set  out  below.  The 
cases  indicate  that  the  imposition  of  the  blanket  restrictions  has  not 
brought  industrial  peace  but  is  succeeding  generally  in  curbing 
traditional  legitimate  economic  activities  of  unions.  In  the  adminis- 
tration of  the  provisions,  confusions,  iniquities,  and  ai-tificial  restraints 
have  been  introduced  into  the  Federal  enforcement  procedures. 
Moreover,  the  collective-bargaining  process  itself  has  been  burdened 
by  the  imposition  of  the  sweeping  proscriptions.  If  industrial  peace  is 
to  be  achieved,  the  blanket  ban  on  secondary  activity  must  be  elimi- 
nated. To  continue  the  present  blanket  restrictions  is  to  invite 
instability  on  the  labor  scene  which  could  prove  fatal  to  the  healthy 
functioning  of  our  national  economy. 

One  of  the  primary  effects  of  the  secondary-boycott  provisions  has 
been  to  provide  a  shield  for  nonunion  employers  by  isolating  them 
from  peaceful  economic  pressures  which  a  union  could  otherwise  bring 
against  them  to  observe  decent  working  conditions  established 
through  the  democratic  process  of  collective  bargainine:.  For  example, 
in  Styles  v.  I.B.EM.  (22  L.R.R.M.  2446),  Roane- Anderson  Co.  had 
a   contract  with   an   electrical   union.   The  company   subcontracted 
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certain  maintenance  work  to  Kiser  Electric  Co.,  a  nonunion  con- 
tractor, the  lowest  bidder  for  the  job.  The  maintenance  employees 
of  Roane- Anderson  Co.,  members  of  the  union,  thereupon  left  their 
jobs.  As  the  purpose  of  the  strike  was  to  induce  the  "neutraP' 
employer  to  cease  subcontracting  work  to  the  Kiser  Electric  Co.,  the 
court  issued  an  injunction.  If  an  employer  for  business  reasons 
refuses  to  give,  up  his  right  to  deal  with  another  employer  whose 
working  standards  threaten  the  economic  interests  of  the  union,  it  is 
difficult  to  perceive  any  valid  reasons  for  denying  unions  the  equal 
right  to  withhold  the  services  of  their  members  from  such  so-called 
neutral   employer. 

The  act  provides  an  incentive  to  "neutral"  employers  to  subcon- 
tract work  to  nonunion  employers.  In  the  long  run,* this  can  easily 
result  in  ruining  unions  and  the  gains  made  in  genuine  collective 
bargaining.  For  example,  in  Barker  v.  Carpenters  (21  L.  R.  R.  M. 
2406),  Montgomery  Fair  Co.  had  in  its  employ  certain  employees  who 
were  members  of  a  carpenter's  union.  The  company  contracted  with 
Bear  Bros.,  Inc.,  a  nonunion  general  contractor,  to  make  certain 
improvements  and  alterations  in  its  place  of  business.  The  union 
thereupon  called  a  strike  of  its  members  against  Montgomery  Fair 
Co.,  the  "neutral"  employer,  to  cease  dealing  with  the  nonunion  con- 
tractor. The  court  issued  an  injunction. 

The  possibility  afforded  by  the  law  to  employers  to  use  subcontrac- 
tors as  strikebreakers,  while  denying  to  unions  the  parallel  right  to 
obtain  assistance,  is  well  illustrated  in  the  case  of  Douds  v.  Metro- 
poJitan  Architects  (21  L.R.R.M.  2256).  In  this  case  the  union  called 
a  strike  against  Ebasco  Services,  Inc.  Prior  to  the  strike  the  company 
had  subcontracted  a  limited  amount  of  work  to  Project  Engineering 
Co.  under  an  arrangement  whereby  Ebasco  supervised  the  work  of  the 
employees  of  Project  engaged  on  its  work,  paid  their  wages,  and  al- 
lowed Project  a  certain  amount  for  overhead  and  profits.  After  the 
strike  began,  Ebasco  increased  the  vohime  of  work  it  subcontracted  to 
Pi'oject,  work  which  otherwise  would  have  been  performed  by  employ- 
ees of  the  Ebasco  if  they  had  not  been  on  a  strike.  The  union  picketed 
Project,  the  "neutral"  employer,  and  a  charge  of  "secondary  boycott" 
was  filed.  The  court,  recognizing  the  facts  of  modern  industrial  prac- 
tices and  because  of  the  peculiar  facts  in  the  case,  refused  to  issue  the 
injunction,  stating : 

The  economic  effect  upon  Ebasco's  employees  was  precisely  that  which  would 
flow  from  Ebasco's  hiring  strikebreakers  to  work  on  its  own  premises. 

The  Court  recognized  that  under  the  literal  wording  of  the  act  an 
injunction  would  be  required,  but  rationalized  its  refusal  to  issue  the 
injunction  by  observing  that  to  interpret  the  act  literally  would  destroy 
it  by  driving  it  to  absurdity. 

The  argument  is  commonly  advanced  that  the  purpose  of  the  act 
it  to  protect  a  "neutral"  employers's  right  to  carry  on  his  business 
without  interference.  As  illustrated  above,  in  many  cases  a  so- 
called  neutral  employer  is  not  in  fact  neutral.  Thus  in  Douds  v. 
Teamsters  (75  F.  Supp.  414),  Conway's  Express  agreed  with  the 
union  representing  its  employees  that  if  it  leased  its  equipment  to 
others,  it  would  arrange  for  the  lessee  to  use  union  operators  or  other- 
wise Conway  would  sell  the  equipment.  Conway's  Express  breached 
the  agreement  by  leasing  equipment  to  Middle  Atlantic  Transporta- 
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tion  Co.  Trhich  did  not  employ  union  operators.  The  court  enjoined 
a  strike  to  compel  Conway's  Express  to  abide  by  its  ag:reement,  since 
the  union  was  in  effect  seekino;  to  induce  the  emploj^er  to  cease  leasing 
such  equipment  to  the  nonunion  employer. 

In  Sperry  v.  Denver  Bldg.  and  Cons.  Trades  Covmcil  (77  F.  Supp. 
321),  the  court  found  that  the  union  attempted  to  persuade  two 
general  contractors  to  cease  doing  business  with  a  certain  subcon- 
tractor who  consistently  refused  to  employ  any  union  members. 
The  court  found  that  on  one  job  the  union  called  one  carpenter  off 
the  job  and  that  a  plumber,  on  hearing  that  the  subcontractor  oper- 
ated a  nonunion  business,  quit  his  job  of  his  own  volition.  The  court 
found  further  that  the  union  placed  one  picket  on  another  construc- 
tion site,  and  that  the  union  had  placed  the  name  of  the  subcontractor 
on  a  blacklist  by  placing  his  name  on  a  blackboard  at  union  head- 
quarters where  labor  unions  and  members  held  their  meetings.  As 
the  court  concluded  that  the  evidence  failed  to  show  that  the  business 
involved  affected  interstate  commerce,  an  injunction  was  denied. 

In  most  cases  courts  issuing  injunctions  under  the  secondary-boycott 
provisions  of  the  Labor  Management  Eelations  Act  do  not  mention 
the  reasons  which  induced  the  unions  to  impose  a  boycott.  Such 
inquiry  is  not  pertinent  under  the  wording  of  the  act:  all  secondary 
boycotts,  without  distinction,  are  prohibited.  A  superficial  statement 
of  the  facts  which  label  the  act  a  secondary  boycott,  although  sufficient 
to  bring  such  activity  witliin  the  prohibition  of  the  act,  is,  of  course, 
valueless  for  any  intelligent  evaluation  of  its  justification.  In 
those  few  cases  where  courts  have  stated  the  facts  whi^h  caused  the 
union  to  boycott,  or  such  facts  may  be  reasonably  inferred,  it  appears 
that  the  union  struck  because  the  employer  or  its  members  refused  to 
cease  dealing  with  another  employer  who  paid  wages  below  those 
established  in  coll'^ctive-bargaining  agreements  {Spem/  v.  Binld.mq 
Trades  CoimcM  (Kansas  City),  23'L.R.E.M.  2115;  StyUs  v.  I3.EM. 
supra)  ;  because  the  "neutral"  employer  with  w^hom  the  union  had  a 
contract  was  either  subcontracting  work  to,  or  working  with,  a  non- 
union contractor  and  thereby  undoubtedly  contributing  the  perpetua- 
tion of  lower  working  standards  than  those  established  by  collective- 
bargaining  agreements  of  the  crafts  and  trades  employed  on  the 
project  (Styles  v.  Carpenfers  (74  F.  Supp.  499)  ;  I.  B.  E.  W.  case, 
supra ;  Barker  v.  Carpenters,  supra)  ;  because  the  union  was  attem]")ting 
to  enlist  the  aid  ,of  members  of  other  unions  in  its  dispute  with  an 
employer  {LeBaron  v.  Printing  Union,  21  L.  R.  R.  ]M.  22G8.  23 
L.  R.  R.  M.  2145)  ;  or  because  the  union  was  attempting  to  exercise 
rights  contained  in  its  contract  with  the  "neutral"  employer  eitlier 
not  to  make  deliveries  to  or  from  a  place  of  business  where  a  strike  or 
a  picket  line  authorized  by  the  Building  Construction  Trades  Council 
was  in  effect,  or  to  compel  the  "neutral"  employer  to  observe  other 
contractual  requirements  with  respect  to  his  business  dealings  with 
third  persons  (Sperr?/  v.  BvAlding  Trades  Council  (Kansas  Cit}^), 
supra ;  Donds  v.  Team-sters  (Conway) ,  supra) . 

The  secondaiy -boycott  provisions  has  had  the  further  effect  of  pro- 
hibiting union  members  from  rendering  assistance  to  fellow  union 
members.  In  Donds  v.  Wine  Workers  Union  (21  L.  R.  R.  M.  2120, 
2204,  2282),  the  union  was  charged  with  refusing  to  handle  products 
of  Schenley  Distillers  for  two  distributors  in  order  to  assist  a  strike  of 
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an  affiliated  union  asff^inst  a  subsidiary  of  Schenley.  A  temporary 
restraining  order  was  issued,  but  was  later  dissolved  when  the  strike 
was  terminated. 

A  number  of  secondary -boycott  cases  present  the  very  serious  ques- 
tion  of  restrictions  of  free  speech  which  is  inherent  in  the  act  of  peace- 
ful picketing:  F,or  example  in  LeBaron  v.  Printing  Union  (23  L.  E. 
R.  M,  2145),  the  ninth  circuit  affirmed  the  issuance  of  an  injunction 
against  a  union  which  was  charged  with  conducting  peaceful  picket- 
ing of  two  carriers  who  had  handled  Sealright  Co.'S  products  and  made 
shipments  to  it,  thereby  inducing  the  employees  of  the  picketed 
carriers  to  decline  to  handle  Sealright's  products.  The  court  pointed 
out  that  the  pr.oliibition  on  secondary  boycotts  "has  in  effect  banned 
picketing  when  utilized  to  conscript  in  a  given  struggle  the  employees 
of  an  employer  who  is  not  a  party  to  the  dispute." 

From  the  foregoing  analysis  of  the  complex  problems  arising  in  the 
secondary  boycott  situations,  it  is  apparent  that  the  provision  is 
leading  to  drastic  restrictions  of  legitimate  union  activity.  The  com- 
plexity of  issues  inherent  in  the  secondary  boycott  situations  has 
led  unions  to  press  for  complicated  contractual  provisions  clarifying  in 
advance  the  relationshiD  of  the  primary  employer  with  potential 
secondary  employers.  "\^niile  some  employers  have  recognized  the 
legitimate  interest  of  a  union  witli  respect  to  the  working  conditions 
observed  by  other  members  in  the  industry,  the  legal  validity  of  such 
contractual  agreements  remains  to  be  determined.  The  introduction 
of  this  additional  union  demand  for  contractual  clarification  not , only 
enlarges  the  scope  of  the  collective-bargaining  agreement,  but  also 
burdens  the  process  by  which  the  parties  seek  to  establish  mutually 
satisfactory  contractual  relationships. 

It  is  also  important  to  note  that  the  secondary  boycott  proscription 
has  seriously  weakened  the  bararaining  position  of  particularly  vulner- 
able unions.  Some  labor  organizations  depend  heavily  on  the  ability 
to  make  known  the  fact  that  nonunion  or  "struck"  goods  are  being 
handled  by  a  secondary  emplover.  This  basic  economic  sanction  is 
no  longer  available  to  these  unions.  Highly  complicated  issues  arise 
in  each  situation,  cutting  across  basic  constitutional  guarantees  and 
labor's  traditioiial  riglits  to  exert  peaceful  economic  pressures  essential 
to  the  functioning  of  the  collective-liariraining  process.  In  these 
situations  eventual  victory  in  a  Board  decision  is  meaningless  for 
resort  to  economic  sanctions  has  already  been  frustrated  by  court 
action.  In  this  one  provision,  the  act  wipes  put  a  right  recognized 
for  many  years  by  outstanding  authoiities  in  the  field  of  labor- 
management  relations,  by  tlie  Congress  and  by  the  courts.  It  is  tJie 
com.mittee's  judgment  that  the  sweeping  ban  on  secondary  boycotts 
undermines  the  security  of  unions  in  a  manner  which  threatens  the 
very  existence  of  effective  collective  bargaining  in  the  jSTation. 

2.  Peaceful  'picketing 

Fourteen  of  the  33  secondary  boycott  cases  to  date  have  raised  the 
fundamental  question  whether  peaceful  piclvcting  at  the  site  of  the 
secondary  dispute  (or  the  distribution  of  "unfair  lists,"  equally  a 
means  of  dissemination  of  information  of  a  labor  dispute)  are  barred 
by  the  sweeping  language  of  section  8(b)  (4)  (A)  as  to  secondary 
bovcotts. 
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Prior  to  the  enactment  of  the  Labor  Management  Relations  Act, 
1947,  peaceful  picketing,  to  the  extent  that  it  has  the  purpose  of  dis- 
closing the  existence  of  a  labor  dispute,  was  regarded  by  the  courts 
as  within  the  protection  of  the  right  of  freedom  of  speech  provided  for 
in  the  first  amendment  to  the  Constitution  of  the  United  States. 
Thus,  in  TliornMll  v.  Alahama  (310  U.S.  88  (1940) ),  and  Carlson  v. 
California  (310  U.S.  106  (1940)),  the  United  States  Supreme  Court 
held  that  peaceful  picketing  in  a  labor  dispute  is  constitutionally 
jDrotected  as  an  exercise  of  the  right  of  free  speech.  In  ruling  in  the 
Thomhill  case  that  a  State  antipicketing  statute  was  unconstitutional, 
the  Supreme  Court  stated :  ''In  the  circumstances  of  our  times  the 
dissemination  of  information  concerning  the  facts  of  a  labor  union 
dispute  must  be  regarded  as  within  that  area  of  free  discussion  that  is 
guaranteed  by  the  Constitution.  *  *  *  Free  discussion  concerning 
the  conditions  in  industry  and  the  causes  of  labor  dis])utes  appears 
to  us  indispensable  to  the  effective  and  intelligent  use  of  the  processes 
of  popular  government  to  shape  the  destiny  of  modern  industrial 
society." 

Moreover,  in  AFL  v.  Sunng  (312  U.S.  321  (1941)),  the  Court 
placed  so-called  stranger  picketing  within  the  protection  of  the 
free-speech  amendment  by  ruling  that  the  Illinois  Supreme  Court 
had  acted  unconstitutionally  in  upholding  an  injunction  issued  against 
the  peaceable  picketing  of  a  beauty  shop  by  persons  who  had  no 
employment  relation  with  the  operator  of  the  shop  but  were  picketing 
the  establishment  after  unsuccessful  attempts  to  organize  its  em- 
ployees. Here  the  court  stated : 

The  interdependence  of  economic  interest  of  all  engaged  in  the  same  industry 
has  become  a  commonplace. 

Likewise,  in  Bakery  and  Pastry  Dnvers  and  Helpers  Local  v.  Wohl 
(315  U.S.  T69  (1942)),  the  Court  endowed  stranger  picketing  with 
constitutional  protection  against  legislative  infringement  wlien  the 
Court  reversed,  as  contrary  to  the  first  amendment,  a  New  York 
Stat«  court  injunction  of  peaceful  picketing  based  on  a  State  law 
which  excluded  "stranger  picketing"  from  the  definition  of  the  labor 
dis]:)utes  protected  by  the  state  anti-injunction  law. 

Along  with  the  foregoing  set  of  decisions,  the  Supreme  Court  did 
uphold  an  injunction  of  peaceful  picketing  by  the  Texas  State  courts 
on  iha,  ground  that  the  picketing  violated  the  State  antitrust  law  in 
Carpenters  avd  Joiners  Voihn  of  America  v.  Hitters''  Cafe  (315  U.S. 
722  (1942) ).  In  this  case  an  owner  of  a  restaurant  hired  a  contractor 
to  erect  a  building  a  mile  and  a  half  from  the  restaurant.  The  con- 
tractor, in  complete  charge  of  employment  by  the  original  contract, 
hired  nonunion  workers,  and  the  union  in  turn  peacefully  picketed  the 
restaurant,  intending  thereby  to  make  the  owner  apply  pressure  on 
the  contractor  to  comply  with  the  union's  demands  for  the  use  of  union 
workers.  It  is  clear  that  the  United  States  Supreme  Court  recognized 
in  this  case  that  the  union's  right  to  picket  was  balanced  by  the  State's 
right  to  regulate  picketing  in  the  public  interest  in  certain  factual 
situations.  The  decisive  fact  was  that  the  picketing  was  conducted  out- 
side tie  industrial  area  in  which  tlie  original  dispute  had  arisen.  The 
restaurant  that  was  picketed  had  no  industrial  relationship  to  the 
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building  project;  they  represented  two  distinct  enterprises.  Thus  the 
Court  states: 

Recognition  of  peaceful  picketing  as  an  exercise  of  free  speech  does  not  imply 
that  the  States  must  be  without  power  to  confine  the  sphere  of  communication 
to  that  directly  related  to  the  dispute.  Restriction  of  picketing  to  the  area  of 
the  industry  within  which  a  labor  dispute  arises  leaves  open  to  the  disputants 
other  traditional  modes  of  communication. 

Notwithstanding  the  foregoing  decisions  of  the  Supreme  Court,  the 
Board,  its  general  counsel,  as  well  as  the  Circuit  Court  of  Appeals 
of  the  Ninth  and  Tenth  Circuits  have  found  it  necessary  to  conclude 
that  the  sweeping  ban  on  secondary  boycotts  also  encompass  any  form 
of  picketing  when  resorted  to  in  aid  of  a  secondary  boycott.  In  the 
Wadsivorth  Building  Co.  case  (23  L.R.R.M.  1403)  the  union  pick- 
eted a  construction  site  in  order  to  force  the  contractor  to  cease  doing 
business  with  the  Wadsworth  Co.,  a  manufacturer  of  prefabricated 
houses  with  whom  the  union  had  its  primary  dispute,  and  at  a  meet- 
ing of  the  building  trades  council  the  contractor's  name  was  placed 
on  the  "unfair  list''  for  the  same  purpose.  The  Board  held  that  both 
activities  were  prohibited  by  section  8  (b)  (4)  of  the  Taft-Hartley  Act. 
The  Board  stated : 

Although  picketing  is  not  mentioned  in  terms,  this  section  obviously  is  broad 
enough  to  prohibit  picketing,  whether  or  not  peacefully  conducted. 

The  Court  of  Appeals  for  the  Tenth  Circuit  has  reached  a  similar  con- 
clusion in  the  Wadsworth  case  {JJnited  Carpenters  v.  Sj^erry,  2Ji 
L.E.E.M.  2040). 

In  the  Sealright  case  {Printing  Sj^ecialties  Union  v.  LeBaron,  23 
L.R.R.M.  2145 ) ,  the  striking  printing  union  was  charged  with  pick- 
eting the  premises  of  two  companies  which  handled  or  transported 
products  for  their  employer,  against  whom  they  were  on  strike.  The 
picketmg  was  peaceful  and  resulted  in  employees  of  the  picketed  con- 
cerns, members  of  a  different  union,  declining  to  handle  Sealright 
products.  The  Board's  general  counsel  obtained  an  injunction.  On  ap- 
peal, the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  after  stat- 
ing that  it  was  settled  by,  repeated  decisions  of  the  Supreme  Court 
that  picketing,  when  resorted  to  jDeacefully  for  the  legitimate  pur- 
pose of  publicizing  grievances,  is  within  the  protection  of  the  First 
Amendment,  nevertheless  sustained  the  issuance  of  the  injunction. 
The  Court  pointed  out  that  the  secondary-boycott  provisions  have 
"in  effect  banned  picketing  when  utilized  to  conscript  in  a  given  strug- 
gle employees  of  an  employer  who  is  not  himself  a  party  to  the 
dispute." 

In  light  of  the  previous  decisions  of  the  Supreme  Court,  there  is 
some  reason  to  believe  that  any  ban  on  peaceful  picketing,  especially 
where  there  is  a  "unity  of  interest"  between  the  secondary  and  pri- 
mary employers,  will  ultimately  be  ruled  unconstitutional  by  the  Su- 
preme Court.  Likewise,  any  blanket  ban  on  secondary  boycotts  may 
itself  fall  as  an  unconstitutional  deprivation  of  labor's  right  to  resort 
to  boycotts  as  a  legitimate  economic  weapon  on  the  industrial  scene. 
While  only  the  United  States  Supreme  Court  can  speak  with  finality 
on  these  complicated  issues,  it  is  the  committee's  considered  judgment 
that  the  best  interests  of  the  country  cannot  be  served  by  the  con- 
tinuance of  any  questionable  curtailment  of  the  constitutionally  pro- 
tected privilege  of  peaceful  picketing. 
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3.  Union  responsibility  for  acts  of  agents 

The  legislative  history  of  the  Taft-Hartley  Act,  as  well  as  the  ex- 
press language  of  section  (13)  defining  the  term  "agency"  indicates 
that  the  ordinary  rules  of  agency  developed  at  connnon  law,  are  to 
govern  the  issue  of  union  responsibility.  The  manner  in  which  these 
agency  concepts  are  to  be  applied  to  the  complex  area  of  labor  relations 
is  of  utmost  nnportance  to  miions,  for  these  principles  are  involved  in 
imputing  liability  mider  section  8(b)  (unfair  labor  practices),  in 
seeking  injunctions  against  unions  under  section  10 (j)  and  10(1), 
in  suing  labor  organizations  for  contract  breaches  under  section  301 
(a),  and  in  suing  labor  organizations  for  damages  under  section  303. 

It  was  the  practice  of  Federal  courts  in  the  1900's  to  impose  a 
theory  of  responsibility  in  labor  cases  by  which  under  the  law  of  con- 
spiracy, the  union  and  each  of  its  members  were  held  responsible  for 
each  and  every  act  of  their  associates  on  strike.  This  mirealistic  ap- 
proach, resulting  in  excessive  restrictions  on  the  concerted  activities 
of  workers,  led  to  the  enactment  of  section  6  of  the  Norris-LaGuardia 
Act  which  required  actual  authorization  or  ratification  of  acts  to 
impute  liability  to  the  union. 

The  Taft-Hartley  Act  expressly  bars  such  a  limitation  of  liability. 
Objection  was  voiced  against  this  provision  of  the  act  because  it,  in 
ell'ect,  established  as  a  criteria  for  imputing  liability  in  the  complex 
labor  field  the  rigid  standards  of  agency  law  which  had  been  developed 
in  a  context  far  removed  from  the  field  of  labor-management  relations. 
A  review  of  the  experience  under  the  act  to  date  mdicates  the  fears 
expressed  are  not  without  basis. 

By  expanding  the  concept  of  union  responsibility  for  the  acts  of 
its  members  and  thus  imposing  the  rigid  and  technical  concept  of 
agency  law  upon  the  complex  and  delicate  field  of  labor  relations, 
the  Labor  Management  Relations  Act,  (1)  reversed  the  policy  of  sec- 
tion 6  of  the  Norris-LaGuardia  Act  which  required  actual  author- 
ization or  ratification  of  acts  in  order  to  impute  union  liability, 
(2)  forced  unions  to  seek  escape  clauses  which  define  clearly  the 
area  of  responsibility  of  the  signatory  unions,  (3)  forced  unions  to 
refuse  to  lend  themselves  to  no-strike  pledges  in  contracts  and  (4)  de- 
prived the  National  Labor  Relations  Board  of  the  admmistrative  dis- 
cretion essential  to  the  sound  solution  of  complex  economic  and  labor 
relations  issues. 

These  results  are  amply  demonstrated  by  reference  to  the  recent 
contract  clauses  between  the  Merchants  Ladies'  Garment  Association 
and  the  ILGWU,  carefully  definmg  the  limits  of  union  responsibility, 
by  bulletm  No.  1  of  the  general  counsel,  A.F.  of  L.,  warning  against 
no-strike  clauses  and  by  the  decision  of  the  Board  in  Sunset  Line  and 
Twine  (23  L.R.R.M.  1001)  where  an  international  union  was  held 
responsible  for  violence  on  the  picket  line  merely  because  of  a  union 
newspaper  statement  that  an  international  officer  had  been  assigned 
to  "guide"  the  local  because  of  the  presence  of  an  international  officer 
at  the  scene  of  one  of  the  incidents  and  because  of  a  failure  of 
the  international  specifically  to  disavow  responsibility. 

.If..  Penalties  on  striking  employees 

The  Wagner  Act  in  section  2(3)    defined  the  term  "employee" 

as — • 

nny  individual  whose  work  has  ceased  as  a  consequence  of,  or  in  connection 
with  any  current  labor  dispute  *  *  *. 
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Tlie  purpose  of  the  Seventy-fourth  Congress  in  according  this  pro- 
tection to  strikers  is  explained  by  the  statement  of  the  Senate  Labor 
Committee — 

that  men  do  not  lose  their  right  to  be  considered  as  employees  *  *  *  merely  by 
collectively  refraining  from  work  during  the  course  of  a  labor  controversy — ■ 

and  that  to  hold  otherwise — 

would  be  to  withdraw  the  Government  from  the  field  at  the  very  point  where 
the  process  of  collective  bargaining  has  reached  a  critical  stage  and  the 
general  public  interest  has  mounted  to  its  highest  point  (report  of  U.S.  Senate 
Committee  on  Education  and  Labor  to  accompany  S.  1958,  p.  6,  74th  Cong., 
1st  sess.). 

The  Labor  Management  Relations  Act,  although  retaining  the 
Wagner  Act  definition  of  '"employee"  reverses  this  policy  of  protecting 
the  public  interest  in  collective  bargaining  during  strikes,  and,  in 
addition,  undermines  the  collective-bargaining  process  by  penalizing 
workers  who  strike.  This  results  from  the  provision  under  which 
economic  strikers  are  made  ineligible  to  vote  in  Board  elections  if  they 
have  been  replaced  (sec.  9(c)(3)),  and  the  provisions  under  which 
workers  who  strike  for  any  cause  before  the  expiration  of  the  60-day 
strike  notice  required  where  there  is  a  labor  contract,  are  wholly 
deprived  of  their  employee  status  (sec.  8(d)). 

Under  the  Wagner  Act  the  Board  has  held  since  1941  that  in 
elections  conducted  during  economic  strikes  both  strikers  and  their 
replacements  should  be  eligible  to  vote.  This  view  has  accorded 
voting  rights  to  all  persons  having  a  legitimate  interest  in  the  jobs, 
and,  by  preserving  the  status  of  strikers,  it  contemplated  the  possible 
settlement  of  the  dispute  and  the  resumption  of  the  work  relationship 
through  collective  bargaining. 

Lender  section  9(c)(3)  of  the  present  act,  strikers  who  have  been 
replaced  may  not  vote  in  a  Board  election.  The  change  made  by  the 
Labor  jNIanagement  Relations  Act  is  demonstrated  by  the  Pipe 
Machinery  Co.  case  in  which  the  P.  M.  Co.  Independent  LTnion 
petitioned  for  certification  during  an  economic  strike  by  the  Inter- 
national Association  of  Machinists.  The  latter  union,  prior  to  the 
strike,  had  been  the  bara"aining  representative  {Pipe  Machinery  Co.^ 
21  L.R.R.M.  1178,  22  L.R.R.M.  1510).  The  strike  began  in  February 
1947  and  the  plant  was  closed  down  until  May  12,  1947.  On  May  12, 
the  plant  was  reopened  with  replacements.  The  P.  M.  Co.  Independent 
Union  was  subsequently  organized  and  petitioned  for  an  election,  and 
in  the  subsequent  election,  the  lAM  was  ousted  as  bargaining  agent. 
In  its  decision  the  Board  observed  that — 

there  is  no  indication  that  any  of  the  individuals  currently  on  strike  ever  made  an 
unconditional  application  for  reinstatement 

and  concluded — 

that  the  replacement  workers  were  hired  as  permanent  employees,  that  they  are 
eligible  to  vote,  and  that  the  strikers  when  they  were  replaced,  as  they  are  not 
entitled  to  reinstatement,  are  not  eligible  to  vote. 

It  may  be  significant  to  note  that  out  of  a  total  of  74  ballots  cast  in 
the  election,  not  a  single  one  was  cast  for  the  petitioning  independent 
union. 

When  there  is  in  effect  a  collective  bargaining  contract  section  8(d) 
of  the  Labor  Management  Relations  Act  in  effect,  makes  it  an  unfair 
labor  practice  to  terminate  or  modify  the  contract  or  resort  to  a  strike 
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or  lock-out  for  the  purpose  of  effectuating  modification  or  termination 
until  the  expiration  of  a  60-day-notice  period  or  the  termination  date 
of  the  contract,  whichever  occurs  later.  Although  ostensibly  aimed 
at  both  strikes  and  lock-outs,  the  section  contains  the  added  dis- 
criminatory condition  that  employees  who  go  on  strike  in  violation  of 
its  terms  shall  lose  their  employee  status.  No  comparable  disquali- 
fication is  laid  on  employer  violators,  and  it  is  reasonable  to  assume 
that  the  primary  objective  of  the  section  is  to  place  a  restriction  on 
strikes. 

Under  provisions  of  section  8(d)  the  loss  of  employee  status  by  the 
striker  is  not  contingent  on  his  replacement  by  the  employer.  Such 
a  striker  automatically  loses  his  rights  as  an  employee.  This  is  true 
whether  or  not  the  union  has  called  the  strike,  and  wholly  regardless 
of  whether  the  employer  provoked  it  by  engaging  in  unfair  labor  prac- 
tices. The  Board  has  long  held  that  strikes  in  violation  of  contractual 
no-strike  clauses  are  unprotected  by  the  act  {Matter  of  ScuUin  Steel 
Company^  65  N.  L.  E.  B.  1294).  When  such  clauses  result  from  free 
negotiation  they  are  very  much  in  the  public  interest.  But  the  effect 
of  this  provision  seems  to  be  to  remove  no-strike  clauses  from  the  area 
of  bargaining  and  to  write  a  prohibition  against  terminating  an  exist- 
ing agreement  except  at  its  expiration  and  then  only  if  60  days'  notice 
has  been  given.  This  deprives  employees  from  resorting  to  self-help 
against  even  the  most  grevious  provocation,  for  the  Board  has  gone 
so  far  as  to  hold  that  even  a  strike  against  a  discriminatory  discharge 
is  unprotected  if  the  contract  contains  a  no-strike  clause  {Matter  of 
National  Electric  Products  Corp.^  80  N.  L.  E.  B.,  No.  151). 

If  an  employer  refuses  to  bargain  collectively,  he  can  merely  be  re- 
quired to  return  to  the  bargaining  table  and  deal  with  the  representa- 
tive of  his  employees,  but  a  similar  misstep  by  a  union  or  any  sub- 
stantial number  of  its  members  in  going  on  strike  in  violation  of  sec- 
tion 8  (d)  may  spell  discharge  for  the  strikers  and  destruction  of  the 
union.  Employers  desiring  to  break  off  relations  with  unions  can  be 
counted  to  take  full  advantage  of  this  provision.  In  Matter  of  Boeing 
Airplane  Company  (23  L.  E.  E.  M.  1107),  for  example,  the  employer 
resisted  its  obligation  to  bargain  collectively  by  arguing  that  as  a 
result  of  the  union's  strike  without  notice  its  members  ceased  to  be 
employees,  with  the  consequence  that  the  union  no  longer  represented 
any  employees,  and  the  employer  was  free  to  refuse  to  bargain  with 
it.  Only  the  fact  that  the  contract  in  question  had  been  reopened 
prior  to  the  Taft-Hartley  Act  deterred  the  Board  from  accepting  this 
argument.  In  situations  such  as  this,  section  8  (d)  can  only  impede 
settlement  of  the  dispute. 

By  inci'easing  the  risk  of  striking,  these  amendments  weaken  a 
union's  bargaining  povrer,  thus  adding  to  the  inequality  in  bargaining- 
power  which  the  Wagner  Act  sought  to  redress.  Moreover,  as  a  conse- 
quence of  the  questionable  nature  of  the  right  to  strike  during  a  con- 
tract term,  there  has  been  an  increasing  demand  by  labor  organizations 
for  short-term  contracts  and  for  the  co'itractual  right  to  cancel  the 
contract  on  a  60-day  notice. 
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5.  Special  provisions  with  respect  to  certain  groups  of  employees 

The  Labor  Management  Relations  Act  restricts  the  beneficial  effects 
of  the  National  Labor  Relatiom  Act  tvith  respect  to  seceml  large 
groups  of  employees. 

(1)  Supervisors.— One  of  the  most  far-reaching  regressive  provi- 
sions of  the  Taft-Hartley  Act  is  its  withdrawal  of  protection  from  all 
supervisory  employees  (sees.  2  (3)  and  2  (11)).  Thus,  an  employer 
can  discharge  a  foreman  for  joining  a  union  and  the  foreman  has  no 
remedy  under  the  act.  Similarly,  an  employer  can  with  impunity, 
refuse  to  bargain  with  a  union  of  foremen,  even  though  the  union 
includes  all  of  the  foremen  in  the  plant,  and  even  though  the  foremen 
have  grievances  of  the  most  serious  character.  .  n   ■^-  f 

It  is  estimated  that  under  the  Board's  customary  definition  of 
"supervisory  employee,"  as  including  individuals  with  "responsibility 
to  direct"  others,  even  though  they  possess  no  authority  to  hire, 
transfer,  suspend,  lay  off,  recall,  promote,  discharge,  assign  iward, 
or  discipline"  {Matter  of  Ohio  Power  Co.,  23  L.  R.  R.  ^L  1120,  in 
excess  of  3,000,000  workers  are  denied  protection  of  their  right  to 
self-organization  for  collective  bargaining.  •    ^i    ^ 

The  argument  advanced  for  disqualifying  supervisors  is  that  em- 
ployers must  be  assured  of  the  loyalty  of  their  foremen.  This  view 
"is  rooted  in  the  misconception  that  because  the  employer  has  the 
right  to  wholehearted  loyalty  in  the  performance  of  the  contract  of 
employment,  the  employee  does  not  have  the  right  to  protect  his 
independent  and  adverse  interest  in  the  terms  of  the  contract  itself 
and  the  conditions  of  work."  {Packard  Motor  Car  Co.  v.  National 
Labor  Relations  Board,  330  U.  S.  485,  at  490. ) 

In  the  performance  of  their  duties  they  represent  management  in 
dealino-  with  employees.  The  employer's  right  to  undivided  loyalty 
in  this^area  is  unquestioned.  His  remedy  for  disloyalty  is  discharge. 
In  their  relations  with  the  employer,  however,  supervisors  are  them- 
selves employees,  with  a  legitimate  interest  m  bargaining  about  their 
own  wages  'and  working  conditions.  Thus,  the  essential  loyalties 
required  of  supervisors  in  the  effective  accomplisliment  of  their  duties 
are  no  more  inconsistent  with  their  interests  m  the  conditions  ot  their 
employment  than  is  true  in  the  case  of  other  employees.  The  long 
history  of  successful  union  activities  on  the  part  of  supervisors  m  the 
buildino-  industry,  the  printing  industry,  and  the  railroad  industry 
dramatfcally  refutes  any  suspicion  of  conflict  or  betrayal  on  the  part 
of  such  supervisors  to  their  employer.  These  considerations,  the  com- 
mittee believes,  require  the  restoration  of  the  benefits  of  the  act  to 
supervisory  employees.  (See  Packard  Motor  Ca/r  Co.  v.  N.  L.  R.  B. 

supra.)  ,  ^    ,1 

( 2 )  Guards  and  professional  employees.— On  the  unproven  assump- 
tion that  the  inclusion  of  guards  in  production  units  will  deter  them 
from  reporting  derelictions  of  duty  or  violations  of  rules  on  the  part 
of  their  fellows,  section  9  (b)  (3)  provides  that  guards  may  not  be 
included  in  bargaining  units  with  other  employees,  and  that  units 
of  onards  may  not  be  represented  by  unions  which  admit  nonguards 
to  membership  or  which  are  directly  or  indirectly  affiliated  with 
unions  admitting  nonguards  to  membership. 
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In  addition  to  perpetuating  the  "divided  loyalty"  fallacy,  this 
provision  substitutes  a  hard-and-fast  rule  for  administrative  flexibil- 
ity. Thus  in  C.  Y.  Hill  Co.,  Inc.,  21  L.  K.  K.  M.  1172,  the  Board  con- 
cluded that  ordinary  watchmen  who  were  neither  armed,  nor  uni- 
formed, nor  deputized,  and  whose  duties  consisted  of  patrolling  the 
plant  to  prevent  property  damage,  were  "guards"  under  the  language 
of  section  9  (b)  (3)  and  the  Board,  accordingly,  directed  their  exclu- 
sion from  a  production  unit.  In  view  of  their  relatively  small  numbers 
and  weak  economic  position,  watchmen  normally  are  not  in  a  position 
to  organize  apart  from  production  employees. 

A  comparable  intrusion  into  an  area  more  profitably  left  to  agency 
discretion  is  the  provision  of  section  9(b)  (1),  which  contains  a  com- 
plex definition  of  "professional  employees"  and  requires  the  Board 
to  exclude  such  employees  from  units  including  nonprofessionals 
unless  a  majority  in  the  professional  group  vote  for  inclusion.  Like 
the  provision  dealing  with  guards,  this  requirement  has  had  the  effect 
of  forcing  the  Board  to  focus  its  judicial  attention  upon  complex 
statutory  definitions  rather  than  upon  the  practical  realities  of  indus- 
trial relations. 

(3)  Other  groups  of  employees. — Changes  made  by  the  Labor  Man- 
agement Relations  Act  in  section  2(2)  of  the  National  Labor  Relations 
Act  have  had  the  effect  of  denying  the  protection  of  the  act  to  em- 
ployees of  Federal  Reserve  banks  and  hospitals.  The  smooth  working 
of  collective-bargaining  procedures  would  appear  to  be  no  less  vital 
for  employees  of  such  quasi-public  enterprises  in  activities  affecting 
commerce  than  for  the  employees  within  the  scope  of  the  act. 

6.  Em,ployer  participation  in  selection  of  bargaining  agent 

In  cliscussing  the  import  of  the  so-called  free-speech  provision  of 

the  Labor  Alanagement  Relations  Act  (sec.  8  (c))  it  is  important  to 

understand  at  the  outset  that  this  provision  goes  substantially  beyond 

the  right  of  free  speech  guaranteed  by  the  Constitution.  The  stated 

purpose  of  this  section  was — 

to  protect  the  right  of  free  speech  when  what  the  employer  says  or  writes  is  not 
of  a  threatening  nature  or  does  not  pi-omise  a  proliibited  favorable  discrinaiuation 
(H.  Rept.  No.  510,  SOtli  Cong.,  1st  sess.,  p.  45,  italic  supplied)  • 

Thus,  although  ostensibly  protecting  employers  and  imions  equally, 
this  amendment  was  primarily  intended  to  remove  restraints  from 
employers  when  they  see  fit  to  interfere  with  the  self-organization  of 
their  employees.  In  practice,  the  section  has  served  this  purpose. 
Since  its  enactment  the  Board  has  held  that  employers  may  no  longer, 
where  necessary,  be  prevented  from  convening  "captive  audiences" 
of  employees  and  from  compelling  them  to  listen  to  antiunion  speeches 
{Matter  'of  Bahcock  and  Wilcox  Go.,  77  N.  L.  R.  B.  577,  22  L.  R.  R.  M. 
1057,  May  13,  1948),  although  a  Federal  court  of  appeals  has  sus- 
tained the  Board  in  prohibiting  such  conduct  prior  to  the  Taft- 
Hartley  Act  {NLRB  V.  Clark  Bros.  Co.,  Inc.,  C.A.  2, 163  F.  (2d)  373, 
July  29,  1947).  It  has  exonerated  an  employer  who,  in  a  preelection 
campaign,  described  himself  as  the  employees'  "bargaining  agent," 
and  stated  that  "the  company  wants  to  win  the  election"  {Matter  of 
Wrought  Iron  Range  Co.,  77  N.  L.  R.  B.  487,  22  L.  R.  R.  M.  1050, 
May  7,  1948).  It  has  protected  employer  speech,  however  hostile  to 
self-organization,  even  when  the  hostile  statements  were  part  of  a. 
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course  of  conduct  which  inchicled  unfair  labor  practices  {Matter  of 
Tygart  Sportswear,  77  N.  L.  E.  B.  613,  22  L.  R.  R.  M.  1052,  May  13, 
1948). 

On  the  other  hand,  the  Board  and  two  circuit  courts  of  appeals 
have  refused  to  construe  the  section  as  a  protection  of  the  right  of 
peaceful  picketing  {LeBaron  v.  Printing  Specialties  Union  (the  Seal- 
right  case)  23  L.  R.  R.  M.  2145  (C.  C.  A.  9)  ;  In  re  Brotherhood  of 
Carpenters  and  Joiners  (the  Klassen  and  Hodgson  case)  81  N.  L.  R.  B. 
No.  127,  23  L.  R.  R.  M.  1403,  Feb.  18,  1949;  Carpenters  v.  Sperry. 
170  F.  (2d)  863,  23  L.  R.  R.  M.  2040,  C.  A.  10,  Nov  2, 1949). 

We  are  of  the  opinion  that  the  peaceful  settlement  of  labor  disputes 
is  not  furthered  by  encouraging  this  type  of  employer  conduct.  We 
further  believe  that  the  effect  of  the  free-speech  amendment  has  been 
precisely  to  encourage  employer  interference  in  the  election  by  his 
employees  of  a  bargaining  agent.  It  marks  a  wholly  unwarranted  lack 
of  confidence  in  the  ability  of  the  Federal  courts  to  keep  the  Board's 
orders  within  constitutional  bounds,  and  in  the  ability  of  the  Board 
to  follow  court  rulings. 

That  the  courts  and  the  Board  did  consistently  protect  the  employer's 
riglit  of  free  speech  is  evidenced  by  many  decisions  under  the  Wagner 
Act.  In  SLRB  v.  Ford  Motor  Co.  (114  F.  (2d)  905),  certiorari  denied, 
61  S.  Ct.  621)  the  court  held  that  the  Wagner  Act  did  not  permit  the 
Board  to  find  that  employer  statements,  even  though  against  the 
union,  intefere  with  the  employees'  free  choice  of  bargaining  repre- 
sentative when  all  of  the  surrounding  circumstances,  including  the 
statement  itself,  do  not  show  coercion,  threat  of  reprisal,  or  a  promise 
of  benefit.  Similar  decisions  are  found  in  NLRB  v.  Amerka.n  Tube 
Bending  Co.  (320  IT.S.  768,  denying  certiorari,  134  F.  (2d)  993 
(C.  C.  A.  2, 1943) )  ;  NLRB  v.  Avpalachian  Eleotrk  Power  Co.  (140  F. 
(2d)  217  (C.  C.  A.  4, 1944) )  ;  NLRB  v.  /.  L.  Brandeis  ar>d  Sons  (145 
F.  (2d)  556  (C.  G  A.  8. 1944) )  ;  Boeing  Airplane  Co.  v.  NLRB  (140  F. 
(2d)  423  (C.  C.  A.  10, 1944) )  ;  Mississippi  V alien  Structnral  Steel  Co. 
V.  NLRB  145  F.  (2d)  664  (C.  C.  A.  8,  1944) )  ;  LaSalle  Steel  Co.  (72 
N.  L.  R.  B.  411, 1947) :  Arkansas-Missovri  Power  Corp.  (68  N.  L.  R.  B. 
805,  1946).  The  departure  of  the  Taft-Hartley  law,  from  this  sound 
approach  of  the  Wagner  Act  to  the  protection  of  free  speech  serines 
further  to  permit  em.plovers  to  encroach  on  the  riglit  of  their  employees 
to  organize  and  to  bargain  collectively. 

In  considering  the  employer's  freedom  of  speech  under  the  National 
Labor  Relations  Act,  it  must  be  borne  in  mind  that  the  only  question 
is  freedom  to  speak  against  the  union  and  the  degree  to  which  he  may 
seek  to  influence  his  employees  in  their  choice  of  a  collective-bargaining 
representative.  It  was  recognized  by  the  Supreme  Court  in  the  Jones 
(&  LoHghlin  case  (301  U.S.  1,  at  33) ,  that — 

Employees  have  as  clear  a  right  to  organize  and  select  their  representatives  for 
lawful  purposes  as  the  respondent  has  to  organize  its  business  and  select  its  own 
officers  and  agents. 

In  the  Jones  Foundry  case  (123  F.  (2d)  552,  at  555) ,  the  Circuit  Court 
of  Appeals  for  the  Seventh  Circuit  stated : 

The  employer  has  no  more  right  to  intrude  himself  into  the  employees'  efforts 
to  orfcanize  and  select  iheir  representative  to  represent  them  in  collective  bargain- 
ing than  the  employee  would  have  to  intrude  himself  into  a  stockholders'  meeting 
to  interfere  with  the  election  of  the  company's  directors. 
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The  Constitution  clearly  protects  the  right  of  all  employers  to  speak 
freely  upon  subjects  in  which  they  have  legitimate  interest.  The  only 
limitation  imposed  on  their  freedom  of  speech  by  the  National  Labor 
Eelations  Act  is  that  they  may  not  use  oral  pressure  in  order  to  coerce 
employees  to  refrain  from  exercising  their  legitimate  right  to  organize 
and  bargain  collectively.  In  this  connection,  it  must  be  kept  in  mind 
that  "pressure  exerted  vocally  by  the  employer  may  no  more  be  dis- 
regarded than  pressure  exerted  in  other  ways"  {Vii^ginia  Electric  & 
Power  Company  case,  314  U.  S.  469,  at  477) . 

C.    THE    LABOR    MANAGEMEXT   RELATIOXS   ACT   HAS   PR0^^DED   FOR 
UNSOUND   PROCEDURES   AND   ADMINISTRATIVE    STRUCTURES 

1.  National  emergency  disputes 

The  "national  emergencies"  provisions  of  sections  206-210  of  the 
Labor  IManagement  Relations  Act  were  supposedly  designed  to  enable 
the  President  of  the  United  States  to  bring  to  a  peaceful  conclusion 
actual  or  threatened  strikes  or  lock-outs  affecting  "an  entire  industry 
or  a  substantial  part  thereof  *  *  *"  which  would  imperil  the  national 
health  or  safety." 

The  committee  finds,  however,  that  the  charges  made  against  these 
provisions  at  the  time  the  act  was  being  considered  by  Congress,  have 
been  more  than  borne  out  by  experience  under  the  act.  The  procedures 
have  proven  too  elaborate  and  too  inflexible;  the  use  of  the  injunction 
has  usually  delayed  rather  than  facilitated  settlement  of  the  dispute; 
the  vote  on  the  "employer's  last  offer"  has  been  valuless ;  and  the  in- 
ability of  the  Boards  of  Inquiry  to  make  recommendations  has  weak- 
ened their  value. 

The  procedures  operate  as  follows:  When  "in  the  opinion"  of  the 
President  such  a  situation  exists,  he  may  appoint  a  Board  of  Inquiry 
to  make  a  written  report  to  him  within  a  time  prescribed  by  him,  on 
the  facts  of  the  dispute.  The  contents  of  the  report  are  to  be  made 
public  (sec.  206).  The  Board  of  Inquiry  may  conduct  any  hearings 
deemed  appropriate  in  preparing  its  factual  report  (sec.  207) . 

Upon  receiving  the  report  of  the  Board  of  Inquiry  the  President  may 
instruct  the  Attorney  General  to  petition  an  appropriate  district  court 
to  enjoin  the  actual  or  threatened  stoppage.  The  court  does  so  if  it  finds 
that  the  sto];pa.o;e  is  of  a  national  emergency  character. 

The  court  injunction  introduces  an  80-day  period  during  which — 

it  shall  be  the  duties  of  the  parties  to  the  labor  dispute  *  *  *  to  make  every 
eifort  to  adjust  and  settle  their  differences  *  *  * — 

with  the  assistance  of  the  Federal  Mediation  and  Conciliation  Service. 
Should  a  settlement  be  readied  at  any  time  during  this  period,  the  in- 
junction is  discharged  and  proceedings  are  concluded.  If,  however, 
the  dispute  is  not  settled,  the  President's  Board  of  Inquiry  prepares, 
after  60  days,  a  "final"  report  coA'ering  the  current  position  of  the 
parties,  efforts  made  for  settlement,  a  statemxcnt  by  each  party  of  its 
position  and  the  employer's  last  offer  of  a  settlement.  "Within  the  suc- 
ceeding 15  days  the  National  Labor  Relations  Board  takes  a  secret 
ballot  of  the  employees  involved  in  the  dispute  to  determine  "whether 
they  wish  to  accept"  the  employer's  last  offer.  The  act  makes  no  provi- 
sion for  submission  of  the  union's  last  offer  to  a  vote  by  the  stockholders 
of  the  company. 
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Within  5  days  thereafter  the  National  Labor  Relations  Board 
certifies  the  results  of  the  election  to  the  Attorney  General,  who  then 
requests  and  obtains  from  the  circuit  court,  a  discharge  of  the  injimc- 
tion.  This  restores  freedom  of  action  to  the  disputants.  The  President 
is  required  to  make  a  full  report  of  the  proceedings  to  Congress,  to- 
gether with  any  recommendations  he  may  see  fit  to  make. 

Impartial  authorities  in  the  field  of  labor  relations  agreed  in  their 
testimony  before  the  committee  that  an  injunction  is  neither  a  neces- 
sary or  desirable  method  of  getting  a  cooling-off  period  and  that  in 
most  cases  it  merely  serves  to  aggravate  the  dispute  and  to  delay 
rather  than  facilitate  a  settlement.  ( See  testimony  of  William  H.  Davis, 
February  7,  1949 ;  of  William  M.  Leiserson.  February  23,  1949 ;  and 
of  Nathan  P.  Feinsinger,  February  19,  1949.)  These  authorities  un- 
animously agreed  that  the  Taft-Hartley  Act  emergency  procedures 
were  bad. 

The  1948  report  of  the  Federal  Mediation  and  Conciliation  Service 
confirms  these  views.  (See  First  Annual  Report,  Federal  Mediation 
and  Conciliation  Service,  pp.  56-57.) 

The  national  emergency  provisions  of  the  Labor  Management  Re- 
lations Act  have  proved  ineffective  not  only  in  solving  the  disputes 
in  which  they  were  invoked,  but  in  preventing  the  occurrences  of 
emergencies  which  they  were  designed  to  prevent. 

In  the  atomic  energy  dispute,  all  of  the  statutory  procedures  were 
invoked,  but  the  dispute  was  not  settled  by  the  time  the  injunction  had 
to  be  discharged,  and  the  "emergency"  was  as  great  at  the  end  of  the 
80-dav  "cooling-off"  period  as  it  was  when  the  injunction  proceeding 
was  first  initiated.  The  disnute  was  not  in  fact  settled  until  the  urgency 
of  the  situation  was  sufficiently  felt  by  the  parties  to  compel  a  settle- 
ment. Thereupon,  tlie  parties  themselves  met,  remained  in  continuous 
negotiation,  and,  with  the  assistance  of  Government  conciliators,  finally 
rea'-'hed  an  agreement. 

In  the  Pacific  coast  maritime  dispute  a  settlement  was  not  reached 
until  almost  3  months  after  the  statutory  80-day  "cooling-off"  period 
had  expired. 

In  the  Atlantic  coast  longshore  dispute,  also,  there  was  no  settlement 
until  after  the  injunction  obtained  under  the  national  emergency 
provisions  of  the  act  had  run  its  course  and  been  discharged.  Settle- 
ment was  finally  reached  by  the  parties  themselves,  assisted  by  Gov- 
ernment conciliators. 

William  H.  Davis,  former  Chairman  of  the  National  War  Labor 
Board  and  an  acknowledged  impartial  authority  in  this  field,  testified 
before  the  committee  on  February  7, 1949  that : 

The  record  on  this  subject  is  absolutely  clear.  As  I  have  pointed  out.  there 
has  not  been  a  case  under  the  Taft-Hartley  law  in  which  a  settlement  has  been 
reached  during  the  cooling-off  period  under  an  injunction,  because  in  the  coal  case 
there  was  no  cooling-off  period,  there  was  a  strike.  In  the  other  three  cases  it 
did  not  settle  them.  Well,  why?  Because  men  are  not  encouraged  to  be  reason- 
al>!e  and  to  reach  an  agreed  settlement  when  they  are  under  order  of  the  court  to 
work  for  a  private  employer,  whether  they  want  to  or  not.  The  evidence  shows 
that  that  is  not  a  good  way  to  get  a  cooling-off  period  *  *  *. 

With  regard  to  the  "last  offer"  balloting  provided  for,  experience 
demonstrated  not  only  the  failure  of  the  balloting  to  achieve  the  act's 
objective  but  also  that  its  use  tends  to  impede  progress  toward  a  settle- 
ment. On  this  the  report  of  the  Federal  Mediation  and  Conciliation 
Service  stated : 
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In  every  national  emergency  dispute  to  date  the  results  of  a  ballot  conducted 
by  the  National  Labor  Relations  Board  pursuant  to  section  209(b)  of  the  act 
have  been  overwhelmingly  for  rejection  of  the  employer's  last  offer.  For  reasons 
which  need  not  be  elaborated  here  it  is  fair  to  assume  that  the  likelihood  of  any 
ballot  in  the  future  having  a  contrary  result,  is  small  and  remote.  These  ballots 
are  expensive  to  conduct,  and  the  experience  of  a  year  demonstrates  that  they  do 
nothing  to  promote  settlement  of  a  dispute.  To  the  contrary,  they  are  a  disrupt- 
ing influence  in  collective  bargaining  and  mediation.  The  last  or  final  offer  of 
an  employer  which  the  National  Labor  Relations  Board  is  under  an  obligation 
to  submit  to  ballot,  is  not  likely  to  be  the  ultimate  offer  in  fact,  on  the  basis  of 
which  a  settlement  will  be  reached  *  *  *. 

A  vote  turning  down  an  employer's  last  offer  places  additional  obstacles  and 
difficulties  in  the  way  of  a  settlement.  Union  representatives  must  necessarily 
accejit  the  vote  as  a  mandate  from  the  rank  and  file  of  workers  that  they  may 
regard  as  practicable  and  possible  bases  of  settlement  only  those  offers  of  em- 
ployers substantially  more  favorable  than  the  one  rejected.  With  foreknowledge 
of  this  consequence,  employers  tend  to  keep  in  reserve,  and  not  to  rei)resent  as  a 
last  offer  which  may  be  submitted  to  ballot,  concessions  which  might  result  in  a 
settlement. 

This  record  of  experience  under  the  emergency  provisions  of  the 
Labor  Management  Relations  Act,  confirms  the  appraisal  made  by 
Dr.  William  M.  Leiserson,  long  recognized  as  one  of  the  leading  au- 
thorities in  this  field,  that — 

*  *  *  the  emergency  procedures  just  went  haywire,  *  *  *  having  no  relation 
to  the  realities  of  what  happens  at  this  point  in  the  labor-relations  picture. 

( See  transcript  of  hearings  on  S.  249,  Senate  Committee  on  Labor  and  Public 
Welfare,  Feb.  23, 1949.) 

2.  Change  in  Board  structure,  procedures,  and  jurisdiction 

(1)  In  general. — The  act  made  far-reaching  changes  in  the  structure 
and  procedures  of  the  National  Labor  Relations  Board.  Power  to 
investigate  charges  and  issue  and  prosecute  complaints  and  to  super- 
vise the  legal  and  regional  office  staffs  are  taken  away  from  the  Board 
and  turned  over  to  a  general  counsel.  The  agency  is  told  how  it  must 
organize  its  staff  for  the  review  of  cases,  and  is  prohibited  from  em- 
ploying economic  analysts,  and  from  receiving  recommendations  from 
hearing  officers.  Legalistic  restrictions  are  imposed  on  the  admission 
of  evidence,  a  new  decisional  standard  is  defined  for  the  Board,  and 
an  attempt  was  made  to  broaden  the  scope  of  court  review  of  Board 
orders. 

The  impact  of  this  broad-gage  assault  upon  the  structural  integrity 
of  the  Board  is  not  limited  to  the  segment  of  national  affairs  concerned 
with  labor  matters.  It  contains  elements  of  grave  danger  to  the  entire 
American  people.  Administrative  agencies  like  the  National  Labor 
Relations  Board  were  called  into  being  as  instrumentalities  of  Federal 
re,gulation  as  the  direct  result  of  the  inadequacy  of  the  courts  to  ad- 
minister modern  programs  of  social  legislation.  Attacks  upon  the 
efficient  functioning  of  such  agencies,  proposals  to  render  them  "more 
like  courts,"  to  separate  their  functions  and  to  hamper  their  flexibility, 
thus  become  direct  threats  to  the  effective  administration  of  the  social 
programs  themselves.  We  shall  briefly  review  the  history  of  these 
amendments. 

Recognizing  the  function  of  administrative  agencies  "to  provide 
specialized  treatment  of  the  factual  aspects  of  a  "specialized  type  of 
controversy,"  the  Seventy-FouTlli  Congress  entrusted  tlie  administra- 
tion of  the  Wagner  Act  to  the  National  Labor  Relations  Board,  a 
single  three-man  a,<Tency,  in  order  to  "dispel  the  confusion  resulting 
from  dispersion  of  authority  and  to  establish  a  single  paramomit 
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administrative  or  quasi-judicial  authority  in  connection  with  the  de- 
velopment of  the  Federal  American  law  regarding  collective  bargain- 
ing." (Report  of  the  Senate  Conmiittee  on  Education  and  Labor  on 
the  National  Labor  Relations  Act,  Y4th  Cong.,  1st  sess.,  pp.  5, 15.) 

In  1946,  after  more  than  10  years  of  study  of  Federal  agencies, 
including  the  National  Labor  Relations  Board,  the  Seventy-ninth 
Congress  unanimously  enacted  an  Administrative  Procedure  Act,  lay- 
ing down  principles  of  fair  procedure  and  judicial  review  applicable 
to  agencies  generally.  At  the  time  that  act  was  passed,  the  structure 
and  procedures  of  the  Board  already  conformed  in  large  measure  with 
that  act's  requirements,  including  a  carefully  worked  out  internal 
separation  of  functions.  Indeed,  many  of  the  requirements  of  the 
Administrative  Procedure  Act  were  patterned  on  the  Board's  structure 
and  procedure.  After  the  Administrative  Procdeure  Act  was  passed, 
the  Board  made  the  few  changes  necessary  to  bring  it  into  full  com- 
pliance with  that  act. 

Consequently,  no  basis  existed  for  singling  out  the  Labor  Board  for 
discriminatory  amendments,  applicable  to  it  alone,  as  was  done  in  the 
Taft-Hartley  Act.  Moreover,  the  separation  of  functions  placed  un- 
precedented power  in  a  single  individual,  making  him  virtually  a 
labor  czar.  Through  this  power  is  able  to  exercise  considerable  con- 
trol on  the  policy  for  the  enforcement  of  the  law.  Such  separation 
gives  rise  to  the  danger  of  internal  agency  friction,  overzealous  prose- 
cution, and  discouragement  of  informal  settlements,  with  the  conse- 
quence that  all  the  disadvantages  of  a  complete  separation,  rejected  by 
the  Senate  in  its  original  consideration  of  the  act,  are  present.  More- 
over, no  factual  basis  existed  to  excuse  the  intrusions  of  the  act  into 
matters  of  internal  agency  administration,  such  as  the  disposition  of 
staff  for  the  review  of  case  records  or  the  development  of  economic 
data. 

(2)  The  separation  of  jvnotlons;  independent  general  counsel. — 
Federal  administrative  agencies  have  tended  to  take  the  form  of 
commissions  and  boards,  i-ather  than  sole  administrators.  This  resoil 
to  multiple  discretion  is  dictated  not  solely  by  considerations  of  work 
load.  It  serves  to  avoid  too  great  concentration  of  re5]jonsibility 
and  unchecked  power.  Resultant  policies  are  the  result  of  an  inter- 
play of  divergent  backgrounds  and  personalities. 

These  advantages  are  thrown  overboard  by  the  Labor  Management 
Relations  Act.  The  broad  powers  of  prosecution  and  administration 
which  tlie  act  concentrates  in  the  new  office  of  general  counsel,  plus 
additional  powers  delegated  to  that  ofiice  by  the  Board  members, 
make  the  general  counsel  a  virtual  dictator  in  the  administration  of 
the  law. 

The  general  counsel  has  unlimited  discretion,  "on  behalf  of  the 
Board,"  over  the  investigation  of  charges  and  the  issuance  of  com- 
plaints of  unfair  labor  practice.  When  the  general  counsel  exercises 
this  discretion  by  refusing  to  issue  a  complaint  his  action  cannot  be 
reviewed  by  the  Board.  Three  consequences  flow  from  this  statutoiy 
provision:  (1)  In  such  cases  i]\Q  general  counsel  is  both  prosecutor 
and  judge,  exercising  in  fact  quasi- judicial  functions  similar  to  those 
entrusted  to  tlie  Board,  and  his  decisions  cannot  even  be  reviewed 
by  the  courts;  (2)  the  general  counsel  has  an  absolute  control  over  the 
cases  which  he  will  allow  to  come  before  the  Board :  and  (3)  conflicting 
rules  can  be  established  in  similar  cases,  because  the  general  counsel 
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can  refuse  to  issue  a  complaint  in  a  case  which  under  Board  decisions 
would  be  an  unfair  labor  practice. 

One  of  the  most  acute  impacts  of  the  evil  of  dual  policy  making  is 
felt  in  the  area  of  injunctions.  It  is  generally  recognized  that  an  in- 
junction of  even  the  briefest  duration  will  eifectually  dispose  of  the 
issues  which  give  rise  to  a  strike,  since  the  employees  are  deprived  of 
tho  only  real  bargaining  power  they  have,  the  use  of  the  strike.  The 
interests  of  thousands  of  workers  may  thus  be  effectively  jeopardized 
by  a  single  decision  of  a  single  individual.  Through  the  medium  of 
securing  preliminary  injunctions,  the  general  counsel  may  effectuate, 
and  indeed  has  effectuated,  views  whiflh  the  Board  may  later  wholly 
repudiate. 

Although  in  entertaining  petitions  for  injunctions,  the  courts  are 
restricted  to  granting  or  denying  temporary  relief  and  only  the  Board 
may  adjudicate  the  merits  of  the  complaint,  two  United  States  courts 
of  appeals,  on  appeals  from  district  court  preliminary  injunctions, 
have  passed  upon  the  statutory  construction  of  sections  8(b)  (4)  (A) 
and  8(c)  in  their  impact  on  peaceful  picketing  in  aid  of  a  secondary 
boycott  {United  Brotherhood  of  Carpenters^  etc.  v.  Sperry  (the  Klas- 
sen  and  Hodgson  case)  (170  F.  "(2d)  863)  ;  Printing  SjyecirdMes  Union 
V.  Le  Baron  (23  L.  R.  R.  ISI.  2145).  The  act  thus  undermines  the  pur- 
pose of  Congress  in  enacting  the  National  Labor  Relations  Act  of 
relying  upon  the  Board's  expert  judgment  for  the  decision  of  cases. 
If  theBoard  disagrees  with  the  court  of  appeals  should  it  accept  the 
court's  view  of  the  law,  and  abdicate  its  duty  under  section  10(c)  or 
should  it  overi-ule  the  court  to  which,  ultimately,  the  Board's  order 
v:\\\  go  on  review?  Since  original  adjudication  has  been  reposed  by 
statute  in  the  Board,  it  would  seem  appropriate  that  the  Board's  views 
as  to  applicable  law  as  well  as  facts  be  available  to  the  court  when  it 
is  called  upon  to  deal  with  a  case.  An  advantage  of  original  adjudica- 
tion by  an  administrative  agency  in  a  complex  field  like  labor  relations 
is  that  the  courts,  on  review,  have  the  benefit  of  the  delibera- 
tions of  a  specialized  body.  The  dual  lines  of  appeal  created  by  the 
Taft-Hartley  Act  reverse  this  process.  The  general  counsel's  inde- 
pendent views  are  tested  in  the  first  instance  by  the  courts,  with  the 
danger  that  the  Board  may  ultimately  be  reduced  to  the  status  of  a 
mere  finder  of  facts. 

Another  feitile  field  for  internal  agency  conflict  has  been  the  ad- 
ministration of  representation  cases.  In  this  area  the  effective  use 
of  consent  procedures  makes  ic  necessary  that  Board  policy  be  effec- 
tuated regionally  with  a  minimum  of  delay.  Under  present  procedure, 
all  instructions  to  field  staffs  are  formulated  by  the  general  counsel, 
frequently  without  clearance  by  the  Board.  The  Board  members  are 
thus  isolated  from  their  staffs  and  are  substantially  restricted  to  formal 
decisions  in  laying  down  representation  case  policy.  They  exercise  no 
supervision  over  employees  engaged  in  the  performance  of  duties  for 
which  they,  as  Board  members,  are  responsible. 

The  Board  members,  of  course,  exercise  ultimate  decisional  authority 
over  representation  cases.  But  even  the  Board's  decisional  authority 
in  representation  cases  is  impaired  by  the  separation  of  functions. 
Section  9(c)  (3)  of  the  act  provides  that  economic  strikers  who  have 
been  replaced  (as  distinguished  from  workers  ■u-'hose  strike  was  caused 
or  prolonged  by  employer  unfair  labor  practices)  shall  not  be  eligible 
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to  votP  in  Board  elections.  In  the  Board's  own  view  it  must  presume 
nnd  ^old  thS  stHkers  have  lost  their  eligibility  to  vote  unless  the 
'^Itr^lic^^elt:^^^  a  complamt  against  the  e-Pjoyer  amUhe  con^^ 
nkint  is  sustained  (iVatter  of  Times  Sqitare  Con).,  22  1^.  -K.  ±t.  lu. 
f  73  Thus  tie  General  counsel  is  able  to  determine  the  outcome  of 
an  electio  conducted  during  a  strike.  If  for  any  reason  he  refuses  to 
proceed  on  charges  filed  by  the  striking  union  the  strikebreakers  will 
vote  in  Dlace  of  the  strikers  whose  jobs  they  hold.  i,    i   „i 

(lothe^-  sources  of  internal  friction  lies  in  the  general  counsel's  dua 
leia  Iro  e  iTprosecutor  before  the  Board  he  is  a  litigant;  as  counsel 
fof  the  Boa^-d  he  is  required  to  express  to  the  courts  the  Board  s  view 
of  atSicable  law.  In  the  past,  the  Board's  views  have  diftered  from 
those  of  the  general  counsel  on  many  important  questions,  both  pro- 
ceckiral  and  substantive.  In  such  cases,  the  Boaixl  has  no  authority 
over  the  actions  of  the  individual  responsible  lor  the  views 

The  separation  of  powers  constitutes  a  constant  threat  to  the  func- 
tion no  of  the  ao-encv.  An  adamant  position  too  long  maintained  can 
ad  to  chaos  An  area  in  which  this  danger  is  acute  is  that  involving 
fe  bounds  of  the  agency's  jurisdiction.  The  Board  meinbers  tend  to 
adhere  to  the  position  taken  by  them  under  the  ^^agner  Act.  Except 
'1  S  secoi  Lrv  bovcotts  are  involved,  they  resen^e  the  right  to  decline 
o  exercise  jurisdiction  where  the  effect  of  a  dispute  on  commerce  is 
su'ht  The  general  counsel,  however,  holds  that  under  Taft-Hartley 
the'  agencv  must  exercise  jurisdiction  wherever  it  can  be  said  tech- 
nicallv  to  exist.  Where  the  minimum  legal  requirements  are  present,  he 
denies  the  power  of  the  Board  members  to  decline  to  exercise  jnris- 
diction.  Neither  side  has  shown  signs  of  yielding  Unless  the  general 
counsel  alters  his  position,  he  will  bring  to  trial  and  present  to  the 
Board  for  decision  cases  which  he  knows  the  Board  will  decline  to 
accept^an  absurd  potential  result  of  the  two-headed  monster  which 
the  act  creates.  Meanwhile  unions  and  employers  m  border-lme  in- 
dustries must  remain  uncertain  as  to  their  coverage  under  the  law. 

The  Hoover  Commission,  in  its  recent  report  on  reg-ulatory  agencies, 
points  out  that  under  the  Taft-Hartley  Act,  the  general  counsel  is 
a  prosecutor,  an  administrator,  a  policy  maker,"  and  makes  tHe 
following  comment : 

The  existence  of  such  an  office,  independent  both  of  the  Federal  departmental 
structure  and  of  the  Board  marks  a  departure  from  previous  administrative  prac- 
tice. If  permitted  to  set  a  pattern  for  future  Government  organization,  it  may 
lead  to  a  diffusion  of  responsibility.  r^owprs 

Such  an  official  is  in  a  peculiary  exposed  position.  In  view  ^^ ,^^f  ^^  f  f  P^^,^^^ 
of  the  office,  it  is  inevitably  subject  to  heavy  pressure  from  all  sides,  and  lacks  the 
protection  of  either  a  multihead  agency  or  an  executive  department  in  resisting 
such  pressures.  Experience  during  the  tirst  year  indicates  a  tendency  to  develop 
close  working  relations  with  the  joint  congressional  committee  established  by  the 
act  To  the  extent  that  this  has  involved  advice  and  suggestions  with  respect  to 
interpretation  of  the  act  and  its  application  to  specific  situations  the  practice 
seems  doubtful  and  likely  to  blur  the  desirable  separation  between  the  legislature 
and  administration  (Task  Force  Report  on  Regulatory  Commissions,  pp.  139- 
140). 

The  operation  of  the  act  to  date  fully  vindicates  the  opposition 
to  the  establishment  of  the  independent  office  of  general  counsel. 
In  the  guise  of  separatmg  the  adjudicative  and  prosecutive  functions, 
the  act  has  transferred  vast  prosecutive,  administrative,  and  injunctive 
powers  to  the  general  counsel  at  the  most  critical  stages  of  labor  dis- 
putes. When  to  this  concentration  of  power  is  added  the  internal 
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disruption  and  the  uncertainty  and  delay  wliicli  the  present  system 
engenders,  the  conclusion  is  compelling  that  this  experiment  in  two- 
headed  administration  has  proved  a  costly  mistake  and  should  be 
scrapped. 

(3)  Interference  with  management  of  Board. — In  sharp  contrast  to 
the  concentration  of  prosecutive,  administrative,  and  injunctive 
powers  in  the  hands  of  the  general  counsel,  the  provisions  of  the 
act  dealing  with  the  Board's  judicial  function  diffuse  the  decisional 
process  and  isolate  the  Board  members  from  access  to  technical  data 
relating  to  their  work  and  from  the  recommendations  of  qualified 
staff  members.  The  Labor-Management  Relations  Act  abolished 
the  Board's  Review  Section,  prohibits  the  performance  of  economic 
analysis,  and  bars  hearing  officers  from  making  recommendations  to 
the  Board  in  representation  cases.  None  of  these  proscriptions  was 
warranted  b}''  consideration  of  fair  procedure.  Congress  has  set 
forth  the  requirements  for  fair  administrative  procedure  in  the  Ad- 
ministrative Procedure  Act  of  1946.  Within  the  limits  of  that  act, 
the  Board  should  be  allowed  full  discretion  in  determining  its  internal 
organization. 

(4)  EvUlence^  odjiidication^  and  court  review. — By  amending  sec- 
tions 10  (e)  and  (f)  of  the  National  Labor  Relations  Act  so  as  to  re- 
quire that  the  Board's  findings  of  fact  be  "supported  by  substantial 
evidence  on  the  record  considered  as  a  whole*'  the  Labor  Management 
Relations  Act  sought  to  enlarge  the  scope  of  court  review  of  Board 
orders.  Under  the  Wag-ner  Act,  the  findings  of  the  Board  as  to  facts,  if 
supported  by  evidence,  were  conclusive. 

The  Administrative  Procedure  Act  of  1946  had  already  established 
the  uniform  scope  of  judicial  review  of  all  agency  action  subject  to  its 
provisions,  inchiding  the  National  Labor  Relations  Board,  to  be  the 
"substantial  evidence"  rule  and  provided  further  that  in  determining 
whether  an  agency's  findings  are  adequately  supported  by  substantial 
evidence,  "the  court  shall  review  the  whole  record"  (sec.  10(e)  of 
Administrative  Procedure  Act).  Furthermore,  the  Supreme  Court, 
as  early  as  December  5,  1938,  had  interpreted  the  term  "evidence"  in 
tlie  Wagner  Act  to  mean  "substantial  evidence"  {Consolidated  Edison 
Co.  V.  N.L.R.B.,  305  U.S.  197,  at  229). 

The  amended  language,  therefore,  had  no  effect  on  this  aspect  of 
the  administration  of  the  Act,  as  both  the  Administrative  Procedure 
Act  and  the  decision  of  the  Supreme  Court  in  the  Consolidated  Edison 
case,  supra,  already  required  the  Board  to  base  its  findings  of  fact  on 
substantial  evidence. 

To  date,  one  court  of  appeals  has  reaffirmed  the  Board's  power  to 
draw  reasonable  inferences  from  evidence,  and  has  stated  that  the 
scope  of  court  review  under  the  new  act  is  only  "immaterially" 
changed  from  that  prevailing  in  the  past  (TV.  L.  R.  B.  v.  Austin  Co., 
165  F.  (2d)  592,  C.  A.  7;  Dec.  19. 1947) . 

Our  concern  OA^er  this  amendment  is  that  it  ig-nores  the  universally 
applicable  provisions  of  the  Administrative  Procedure  Act,  tends  to 
unsettle  established  principles  of  adjudication  and  review,  and  en- 
courages litigation  to  determine  judicially  its  precise  meaning. 

(5)  Effect  of  dual  'policy  m.ahing  on  coverage  of  act. — The  separation 
of  functions  has  contributed  materially  to  the  turmoil  today  sur- 
rounding the  subject  of  agency  jurisdiction,  for  a  sharp  difference  has 
arisen  concerning  the  coverage  of  the  act.  The  general  counsel  has 
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taken  tlie  position  that  the  Labor  Management  Relations  Act  requires 
an  "almost  mandatory"  assumption  of  jurisdiction  over  all  labor 
disputes  involving  enterprises  whose  operations  may  be  said  technically 
to  "affect  commerce."  The  Board  members,  differing  among  them- 
selves as  to  detail,  tend  to  continue  their  pre-Taft-Hartley  practice  of 
rejecting  cases  whose  effect  on  commerce  is  only  remote. 

Since  the  general  counsel's  power  to  seek  injunctions,  issue  com- 
plaints, and  hear  representation  cases  is  virtually  mireviewed,  parties 
must  initially  live  under  his  interpretation.  Ultimately  the  Board 
makes  the  decisive  adjudication.  Meanwhile  there  are  uncertainty 
and  insecurity  in  the  entire  area  of  border-line  business. 

This  aspect  of  tlie  present  sti-ucture  and  jurisdiction  of  the  Board 
and  the  general  counsel  under  the  present  law  has  had  many  ramifica- 
tions unforeseen  even  by  the  Congress  which  enacted  the  law.  Its 
effects  are  felt  by  employers  and  employees  through  the  operation 
of  many  different  provisions.  For  example,  the  prerequisite  of  an 
election  for  a  valid  union-shop  agreement  under  sections  8  (a)  (3)  and 
9  (e)  has  a  potential  effect  today  on  thousands  of  employers  in  small 
and  border-line  businesses  long  accustomed  to  operating  imcler  some 
foi*m  of  union  security  arrangement. 

Before  the  Tafi:-Hartley  Act  the  validity  of  such  agreements  was 
not  affected  by  the  presence  or  absence  of  Federal  jurisdiction. 
Today,  however,  an  employer  who  enters  into  compulsory  union 
membership  arrangements  without  a  prior  election  does  so  at  his 
peril.  If  his  business  is  covered  by  the  act,  he  will  be  subject  to 
prosecution.  Understandably,  therefore,  border-line  employers  have 
been  advised  to  insist  on  elections.  This  creates  resentment  on  the 
part  of  unions  whose  representative  status  is  unchallenged  and  who 
may  have  been  told  by  Board  agents  under  the  lYagner  Act  that  the 
emi">]  over's  business  was  too  small  to  warrant  Federal  intervention. 
Before  an  election  may  be  held,  moreover,  the  union  must  go  to  the 
trouble  and  expense  of  meeting  complex  filing  and  affidavit  require- 
ments. These  compulsory  election  requirements  thus  interrupt  long- 
esta1)lished,  mutually  acceptable  arrangements,  casting  the  sliadow 
of  tlie  Federal  power  over  bargaining  relationship  which  previously 
flourished  without  resort  to  law.  Much  of  the  unrest  concerning 
coverage  of  the  act  is  attributable  to  these  provisions  alone. 

Of  special  significance  is  the  twelfth  intermediate  report.  House 
Committee  on  Expenditures  in  the  Executive  Departments  (H.  Kept. 
Xo.  20,">0,  80th  Cong.,  2d  sess.),  in  which  Republican  committee  mem- 
bers iustrumental  in  passing  the  Taft-Hartley  law  severely  criticize 
its  application  even  to  the  corner  store  though  this  result  would  logi- 
cally follow  from  the  le.2:al  framework  which  is  established  under  the 
law. 

(6)  Impossibility  of  cession  to  States. — The  proviso  to  section 
10(a)  of  the  act  was  intended  to  permit  the  Board  to  allow  State 
and  Territorial  labor  relations  boards  to  exercise  final  jurisdiction 
over  cases  involving  border-line  employers,  proA'ided  the  State  or 
Territorial  statute  conforms  to  national  policy.  Far  from  achieving 
its  purpose  of  enabling  the  cession  of  cases,  the  proviso  has  had  the 
opposite  effect.  It  has  prevented  any  cession  at  all,  because  no  State  or 
Territory  has  enacted  a  labor-relations  statute  consistent  with  the 
Taft-Hartley  Act.  Indeed,  the  general  counsel  has  cited  the  proviso 
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to  buttress  his  belief  that  the  Board  is  required  to  exhaust  the  full 
limits  of  its  leg:al  jurisdiction. 

Thus  a  provision  purporting  to  enable  delegation  is  made  to  serve 
the  argument  that  no  only  may  no  cession  be  made  but  the  Federal 
agency  must  in  future  act  in  areas  where  it  has  previously  exercised 
self-restraint. 

The  confusion  and  discontent  concerning  the  scope  of  Board  juris- 
diction is  a  result  of  substantive  and  procedural  deficiencies  of  the 
Labor  Management  Relations  Act  and  of  administrative  attitudes. 
It  is  not  related  to  the  statutory  definition  of  "afl'ecting  commerce." 
We  are  convinced  that  only  a  simplification  of  the  law  and  a  return 
to  the  administrative  law  approach  will  wholly  eliminate  it. 

S.  Multiplicity  of  elections 

Under  the  Wagner  Act  elections  were  conducted  in  two  categories 
of  cases:  (1)  Where  a  labor  organization  or  other  employee  represen- 
tative sought  to  be  certified  as  the  statutory  bargaining  agent  of 
employees  and  (2)  where  an  employer  petitioned  for  the  determina- 
tion of  conflicting  claims  to  recognition  by  two  or  more  labor 
organizations. 

The  evidence  before  the  committee  reveals  that  the  Taft-Hartley 
Act  provides  for  elections  in  at  least  nine  circumstances. 

1.  Section  9  (b)  (1)  provides  for  a  vote  by  professional  employees 
to  determine  whether  a  majority  desire  to  be  excluded  from  a  bargain- 
ing unit  which  represents  nonprofessional  employees. 

2.  Sectoin  9  (b)  (3)  prohibits  inclusion  of  plant  guards  in  bargain- 
ing units  which  include  other  employees  and  presumably  would  give 
rise  to  separate  elections  among  guards  to  determine  their  collective 
bargaining  representatives. 

3.  Section  9  (c)  (1)  (A)  (i)  provides  for  petitions  by  labor  orga- 
nizations or  otlier  employee  representatives  for  certification,  following 
a  Board-conducted  election,  as  statutory  bargaining  agent. 

4.  Section  9  (c)  (1)  (A)  (ii)  authorizes  the  Board  to  entertain 
petitions  by  employees  for,  and  to  hold  an  election  on.  decertification 
of  a  labor  organization  or  other  representative  previously  designated. 

5.  Section  9  (c)  (1)  (B)  authorizes  a  petition  by  an  employer,  to  be 
followed  by  a  Board-conducted  election,  in  situations  where  he  alleges 
that  a  union  is  claiming  reco.o-nition  as  collective-bargaining  agent  of 
the  petitioner's  employees.  (Formerly  such  petitions  were  entertained 
by  the  Board  only  when  two  or  more  labor  organizations  asserted 
conflicting  claims.) 

6.  Section  9  (e)  (1)  requires  the  filing  of  a  petition  by  a  labor 
organization  for  a  secret  ballot  among  the  employees  represented  by 
it  to  determine  whether  such  labor  organization  should  be  authorized 
to  negotiate  a  union-shop  agreement. 

7.  Section  9  (e)  (2)  permits  the  filing  of  a  petition  by  the  employees 
in  a  bargaining  unit  covered  by  a  union-shop  agreement  for  a  secret 
ballot  to  determine  wl^ethei*  such  authority  shall  be  rescinded. 

8.  Section  203  (c)  directs  the  Federal  Mediation  and  Conciliation 
Service  to  suggest  (in  labor  disputes  affecting  commerce)  the  sub- 
mission to  employees  of  the  "employer's  last  offer"  for  a]:)proval  or 
rejection  in  a  secret  ballot. 
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9.  Section  209  (b)  directs  the  National  Labor  Relations  Board  to 
take  a  secret  ballot  of  the  employees  of  each  employer  involved  in  a 
national-emergency  strike  on  the  question  whether  they  wish  to  accept 
the  "final  offer  of  settlement  made  by  their  employer  as  stated  by 
him." 

While  both  sections  9  (c) ,  relating  to  representation  elections,  and 
9  (e),  regulating  union-shop  authorization,  contain  subsections  stating 
that  no  election  shall  be  directed  in  any  bargaining  unit  within  which 
a  valid  election  has  been  held  in  the  preceding  12-month  period,  these 
suteections  do  not  remove  the  possibility  of  a  union-shop  referendum 
being  held  during  the  same  year  in  which  a  representative  election  is 
conducted  {GilcknstTi'mbe7' Co.,^lljRnMld02). 

In  a  brief  period  of  time,  it  is  possible  that  a  bargaining  unit  may 
be  polled  for:  (1)  Eepresentation  purposes;  (2)  to  authorize  or  deau- 
thorize  the  negotiation  of  a  union-shop  agreement;  and  (3)  to  accept 
or  reject  an  employer's  last  offer  in  a  dispute  situation. 

During  the  fiscal  year  1948,  the  National  Labor  Relations  Board 
conducted  a  total  of  21,277  elections,  in  which  2,245,734  employees 
were  eligible  to  vote  and  1,971,087  ballots  were  cast.  Of  these,  17,958 
were  union-shop-authorizations  polls  and  3,319  were  votes  on  question 
of  representation.  The  largest  number  of  elections  conducted  in  any 
previous  year  was  6,920  in  1947.  The  total  number  of  elections  con- 
ducted in  1948  is  approximately  58  percent  of  the  number  conducted 
during  the  entire  previous  existence  of  the  Board,  the  Board  having 
conducted  36,969  elections  during  that  period. 

The  union-shop-authorization  election  provisions  of  the  act  have 
resulted  in  an  overwhelming  approval  of  union  security.  Ballots  in 
favor  of  the  union  shop  were  cast  by  82.9  percent  of  the  eligible  voters 
and  only  5.1  percent  voted  in  the  negative.  The  remaining  12  percent 
failed  to  vote  or  had  their  ballots  challenged.  Unions  were  authorized 
to  bargain  for  union-shop  arrangements  in  98  percent  of  the  polls. 
This  vote  of  approval  is  estimated  to  have  cost  the  Government 
approximately  40  cents  per  vote. 

The  routine  of  processing  union-shop  authorization  cases  to  a  fore- 
gone conclusion  has  been  not  only  costly  but  disruptive  to  the  discharge 
of  the  Board's  other  duties  es[)ecially  those  relating  to  the  protection 
of  labor's  rights  to  organize  and  bargain  collectively.  This  has  been 
especially  evident  when  combined  with  the  requirement  that  priority 
be  given  to  prosecution  of  injunction  cases  against  unions.  The  net 
result  of  the  quantitative  emphasis  on  union-shop  elections  and  the 
qualitative  preference  of  antimiion  prosecutions  has  been  put  far  to 
the  rear  of  the  original  objective  of  the  Wagner  Act — protection  of 
labor's  rights. 

Monthly  Statistical  Reports  on  National  Labor  Relations  Board 
mases,  published  by  the  Board,  show  that  for  the  calendar  year  1948. 
39  percent  less  complaint  cases  against  employers  were  closed  than 
for  the  fiscal  year  ending  June  30,  1947,  and  32  percent  fewer  repre- 
sentation cases  based  on  union  petitions  were  closed. 

The  fii-st  annual  report  of  the  Federal  Mediation  and  Conciliation 
Sendee  (p.  35),  sets  forth  a  tabulation  of  the  number  of  secret  ballots 
on  the  employer's  last  offer  proposed  by  the  Service  in  accordance 
with  section  203  (c).  For  reasons  stated  in  the  report,  these  figures 
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are  not  considered  accurate  but  it  is  indicated  that  362  ballots  were 
taken  during  fiscal  1948.  With  respect  to  such  ballots,  the  repoi-t 
contains  the  following  criticism  of  this  requirement  of  the  Labor 
Management  Relations  Act: 

It  is  the  attitude  of  the  Federal  Mediation  and  Conciliation  Service  that  a 
secret  ballot  on  the  employers  last  offer  may  be  useful  under  certain  circum- 
stances. The  Service  feels,  however,  that  indiscriminately  proposing  a  secret 
ballot  in  every  dis^pute  situation  serves  no  useful  purix>se  but  may  on  the  contrary 
detroy  the  usefulness  of  the  secret  ballot  in  those  situations  in  which  it  may  be 
successfully  utilized  to  avert  a  work  stoppage. 

In  every  national  emergency  dispute,  the  results  of  the  ballot  con- 
ducted by  the  National  Labor  Relations  Board  pursuant  to  section 
209(b)  of  the  act  have  been  overwhelmingly  for  rejection  of  the 
employer's  last  offer.  The  Annual  Report  of  the  Federal  Mediation 
and  Conciliation  Service  declares,  as  we  have  already  pointed  out,  that 
''it  is  fair  to  assume  that  the  likelihood  of  any  ballot  in  the  futuie 
having  a  contrary  result  is  small  and  remote."  The  report  further 
states : 

These  ballots  are  expensive  to  conduct,  and  the  experience  of  a  year  demon- 
strates that  they  do  nothing  to  promote  settlement  of  a  dispute.  To  the  contrary, 
they  are  a  disrupting  influence  in  collective  bargaining  and  mediation. 

In  addition  to  providing  for  the  great  variety  of  elections  described 
above,  the  Labor  ^Management  Relations  Act,  by  removing  from  the 
Board's  discretion  certain  aspects  of  the  mechanics  of  handling  repre- 
sentation cases,  eliminated  two  devices  which  the  Board  previously 
relied  on  to  expedite  case  processing.  The  revision  of  section  9(c) 
resulted  in  the  elimination  of  consent-card  checks  as  an  economical 
and  imobjectionable  means  of  determining  representatJA^e  status. 
It  also  precluded  resort  to  the  prehearing  election,  an  innovation 
which  the  Board  had  found  exceedingly  useful  in  moving  to  comple- 
tion representation  cases  in  wliich  no  substantial  issues  existed. 
The  theory  of  the  preheaiing  elections  was  tliat  it  fixed  the  status  of 
the  employees'  desires  regarding  representation  promptly,  without 
requiring  its  deferment  pending  resolution  of  minor  details  remaining 
in  issue.  If  the  union  lost  the  election,  no  further  hearing  was  re- 
quired, for  the  issues  became  academic.  If  the  union  won,  the  partif^s 
not  infrequently  adjusted  their  minor  differences.  Only  failing  agree- 
ment was  a  hearing  required.  Resort  to  prehearing  elections  and 
consent-card  checks  had  clear  administrative  ad\  untages.  The  elimina- 
tion of  these  devices  undoubtedly  has  contributed  to  tlie  Board's  back- 
ing of  representation  cases. 

The  value  of  the  prehearing  election  procedure  is  recognized  in  the 
report  recently  released  by  the  Hoover  Commission  and  is  included 
among  the  proposals  made  b^'  the  Commission  for  solving  the  problem 
of  procedural  delay  (Task  Force  Report  on  Regulatoiy  Conmiissions, 
p.  138). 

4.  Conciliation  Service 

The  organic  act  of  the  Department  of  Labor,  enacted  on  March  4, 
1913,  gave  to  the  Secretary  of  Labor  tlie  authority  "to  act  as  mediator- 
and  to  appoint  commissioners  of  conciliation  in  labor  disputes  when- 
ever in  his  judgment  tlie  interests  of  industrial  ])eace  may  require  it  to 
be  done  .  .  ."  The  United  States  Conciliation  Service  was  developed 
under  this  grant  of  po^-,'or  from  the  Congress.  TTntil  the  Labor- 
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Management  Eelations  Act,  1947,  removed  the  Service  from  the 
Department  of  Labor  and  created  the  new  independent  Federal 
ISIediation  and  Conciliation  Service  to  perform  exactly  the  same  kinds 
of  mediation  and  conciliation  services,  but  on  a  more  formal  and  some- 
what more  narrow  basis,  the  Service  was  continuously  operated  in 
the  Department  of  Labor  for  nearly  34  years,  including  both  World 
^Var  I  and  World  War  11. 

The  removal  of  the  United  States  Conciliation  Service  from  the 
Department  of  Labor  not  only  deprived  the  Secretary  of  Labor  of 
important  conciliation  functions  but  diminished  the  influence  of  the 
Department  of  Labor  on  behalf  of  stable  labor-management  relations, 
the  promotion  and  maintenance  of  sound  labor  standards,  and  the 
advancement  of  sustained  high  levels  of  production  and  purchasing 
power  and  maximum  employment  opportunities. 

The  United  States  Conciliation  Service  was  removed  from  the  De- 
partment of  Labor  notwithstanding  the  consistent  record  of  success 
the  Service  had  achieved  in  settling  over  100,000  serious  labor  disputes. 
As  pointed  out  by  the  Secretary  of  Labor  in  his  testimony  before  this 
committee : 

Just  before  the  Service  was  transferred  from  the  Department  it  was  settling 
without  a  work  stoppage  over  iiO  percent  of  those  cases  in  which  no  sto]!page 
existed  at  tlie  time  a  conciliator  was  assigned  to  tlie  case  (hearings,  p.  20). 

L.  B.  Schwellenbach,  former  Secretary  of  Labor,  had  previously 
reported  that  in  the  first  year  after  World  War  II  the  Conciliation 
Service  handled  18,757  cases  and  settled  3,500  work  stoppages  involv- 
ing 2,668,000  emplo3^ces.  That  strikes  were  on  the  decline  before  the 
transfer  of  the  Conciliation  Service  from  the  Department  of  Labor 
is  shown  by  reports  issued  by  the  Bureau  of  Labor  Statistics  that 
during  the  fiscal  year  ending  June  30,  1947,  there  were  6,795  strikes 
involving  6,795,000  workers  in  contrast  to  7,718  involving  10,789,000 
workers  in  the  fiscal  year  1946.  Agreements  were  reached  through 
free  collective  bargaining  in  the  steel,  automobile,  electrical,  telegraph, 
radio,  clothing,  textile,  meat-packing,  and  rubber  industries  and 
in.  many  others.  In  fact,  during  the  first  6  months  of  1947  strikes  were 
at  their  lowest  ebb  since  V J-day. 

The  Service  was  removed  from  the  Department  by  the  Labor  ]Man- 
agement  Relations  Act  on  the  announced  ground  that  it  could  not  be 
impartial  so  long  as  it  was  within  tiie  Department  of  Labor.  Tliis 
argument  is  refuted  bj^  the  very  numbers  of  cases  wliicli  have  been 
referred  to  the  Service.  The  policy  of  tlie  Department  of  Labor  was 
not  to  assign  a  conciliator  except  upon  request  of  one  or  both  parties. 
Tlie  President's  Labor-lManagemwit  Conference  in  November  1945 
recommended  that  the  Conciliation  Service  "be  established  as  an  effec- 
tive and  completely  impartial  agency  within  the  Department  of 
Labor."  It  is  not  without  significance  that  in  both  Great  Britain  and 
Canada  and  in  many  of  our  States  governmental  machinery  for  the 
conciliation  of  disputes  is  entrusted  to  the  cabinet  official  who  repre- 
sents labor  (Hearings,  p.  243). 

The  Department  of  Labor  is  vested  with  responsibility  by  act  of 
Congress  for  the  welfare  of  the  anproximate^y  14,340.000  nonagricul- 
tural  wage  earners  of  the  United  States.  In  carrying  out  this  responsi- 
bility'', the  Department  of  Labor  no  less  sei'ves  the  general  interests 
and  general  welfare  of  the  people  of  tlie  United  States  than  does  the 
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Department  of  Agriculture  in  connection  with  its  manifold  activities 
in  the  interest  of  the  6,763,000  farmers  of  the  United  States.  Ihere 
has  never  been  any  serious  doubt  expressed  as  to  whether  it  is  proper 
to  house  within  the  Department  of  Agriculture,  services  and  agencies 
devoted  to  advancing  the  interests  of  agriculture,  which  involve  a  bai- 
ancino-  of  the  farmers'  interests  against  those  of  the  people  as  a  whole. 
Similarly,  there  should  be  no  question  that  it  is  equally  proper  to 
house  within  the  Department  of  Labor  the  various  agencies  and  serv- 
ices which  are  concerned  with  the  wage-earning  population  of  the 

United  States.  ,        .  ,.        •        •. 

The  attitude  of  the  Department  of  Labor  m  performing  its  con- 
Iciliation  functions  is  indicated  by  a  statement  in  its  thirty-hfth 
annual  report  that — 

if  we  avoid  the  pitfalls  of  renewed  Government  interference  and  regulation,  and 
with  increased  economic  stability,  collective  bargaining  can  work  even  better 
than  it  has  If  Government  participation  is  kept  to  a  minimum,  management 
and  labor  can  work  out  their  problems  through  the  processes  of  free  collective 
bargaining. 

The  creation  of  a  new  independent  Federal  Mediation  and  Concilia- 
tion Service,  which  was  accomplished  by  the  Labor  Management 
Relations  Act,  1947,  onlv  adds  to  the  already  numerous  labor  agencies. 
Such  action  would  appear  to  be  directly  contrary  to  the  purposes  of 
Congress  in  establishing  the  Commission  on  Organization  of  the 
Executive  Branch  of  the  Government,  the  so-called  Hoover  Com- 
mission, headed  by  a  former  President.  In  its  first  report  to  Congress, 
the  Commission  stated  that — 

the  executive  branch  is  not  organized  into  a  workable  number  of  major  depart- 
ments and  agencies  which  the  President  can  effectively  direct,  but  is  cut  up  into  a 
large  number  of  agencies,  which  divide  responsibility  and  which  are  too  great  in 
number  for  effective  direction  from  the  top. 

The   Commission   reported   further  that  the   excessive   number   of 

ajrencies  made  for — 

overlaps,  duplications,  and  inadequacies  in  determination  of  policies  and  in  the 
execution  of  programs,  with  a  resultant  lack  of  a  clear-cut  mission  for  each 
department. 

To  remedy  this  situation,  the  Commission  recommended  that  (1)  — 

the  numerous  agencies  of  the  executive  branch  must  be  grouped  into  departments 
as  nearly  as  posible  by  major  purposes  in  order  to  give  a  coherent  mission  to  each 
department — 

and  (2)  — 

there  must  be  a  clear  line  of  authority  reaching  down  through  every  step  of  the 
organization,  and  no  subordinate  should  have  authority  independent  from  that 
of  his  superior. 

In  its  Task  Force  Report  on  Departmental  Management,  made  in 
January  1949,  attached  to  its  first  report  as  appendix  E,  the  Hoover 
Commission  specifically  referred  to  the  Federal  Mediation  and 
Conciliation  Service  as  an  example  of  creating  new  independent 
agencies  in  the  labor  field  which  had  left  the  Department  of  Labor 
primarily  with  one  regulatory  task  and  one  statistical  activity. 
President  Truman  in  his  messages  vetoin<^  the  Federal  Mediation  Act 
of  1946  (Case  bill)  and  the  Labor  Manaijement  Relations  Act  clearly 
expressed  his  opposition  to  removal  of  conciliation  functions  from 
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the  Department  of  Labor  as  a  backward  step  in  contradiction  of  the 
purposes  of  the  Eeor^anization  Act  of  1945  to  organize  Government 
functions  into  as  few  departments  as  possible  consistent  with  efficiency. 

D.  THE  LABOR  MANAGEMENT  RELATIONS  ACT  DEALS  WITH  MATTERS  OF 
PUBLIC  POLICY  OUTSIDE  THE  PROPER  SCOPE  OF  LABOR-MANAGEMENT 
LEGISLATION 

1.  Restrictions  on  political  expenditures 

The  voluntaiy  combination  of  workers  into  trade-unions  is  but  one 
manifestation  of  the  human  characteristic  that  persons  of  like  social 
and  economic  interests  combine  in  order  to  express  their  common 
aims  more  effectively.  The  development  of  trade-union  organization 
has  provided  a  complement  to  the  organizations  which  have  repre- 
sented the  interests  of  businessmen  and  farmers  for  many  years.  It 
is  through  such  voluntary  organizations  that  the  desires  and  views  of 
different  groups  of  people  can  best  be  expressed  as  our  society  and  the 
activities  of  our  democratic  government  wnth  it  have  become  more 
complex. 

Under  section  304  of  the  Labor  ISIanagement  Relations  Act,  both 
corporations  and  labor  unions  are  prohibited  from  making  contri- 
butions or  expenditures  in  connection  with  any  convention  or  election 
involving  Federal  offices.  This  provision  amends  the  Federal  Corrupt 
Practices  Act  first  by  adding  a  ban  on  expenditures  to  that  on  contri- 
butions, and,  second,  by  making  the  jn-ovisions  applicable  to  labor 
unions  as  well  as  to  corporations.  Violations  of  this  ban  are  treated 
as  criminal  offenses. 

The  substantial  uncertainty  regarding  the  constitutionality  of 
section  304  is  demonstrated  by  the  conflicting  opinions  of  the  Justices 
of  the  Supreme  Court  in  a  case  arising  out  of  an  indictment  against 
the  CIO  and  its  president,  Philip  Murray,  for  violation  of  its  provi- 
sions. (Z7.  S.  V.  O.  I.  O.,  335  U.  S.  106.)  The  alleged  violation  con- 
sisted of  the  publication  and  distribution  of  an  issue  of  the  CIO  News 
containing  an  editorial  by  Mr.  Murray  favoring  one  of  the  candidates 
in  a  special  election  held  on  July  15,  i947,  to  elect  a  Representative  to 
Congress  from  the  Third  Congressional  District  of  Maryland.  The 
Federal  district  judge  before  whom  this  case  was  heard  held  that  the 
section  was  an  unconstitutional  deprivation  of  freedom  of  speech, 
freedom  of  press,  and  freedom  of  assembly,  guaranteed  protection  by 
the  first  amendment  to  the  Constitution  of  the  United  States  ( U.  S.  v. 
6'./.  6'.,77F.Supp.355). 

On  appeal,  the  United  States  Supreme  Court  sustained  the  district 
court's  dismissal  of  the  indictment,  but  the  justices  were  in  sharp 
disagreement  as  to  the  reasons  for  dismissal.  Five  Justices  thought 
that  the  ban  on  political  expenditures  did  not  apply  to  the  situation 
before  the  Court — namely,  the  distribution  of  one  issue  of  a  regular 
union  periodical  which  was  distributed  in  regular  course  for  those 
accustomed  to  receive  copies  of  the  periodical.  Four  justices  thought 
that  the  sweeping  character  of  section  304  made  it  applicable  to  the 
case,  but  thought  it  was  unconstitutional  as  a  denial  of  the  rights 
guaranteed  in  the  first  amendment. 

The  extremely  vague  language  of  the  act  makes  it  difficult  for  a 
union  to  know  when  it  has  overstepj)ed  the  Ime  of  the  law.  In  the 
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CIO  case,  the  Supreme  Court  stated  that  the  line  between  permitted 
and  prohibited  activities  was  not  clear, 

A  Federal  court  of  appeals  has  held  that  the  act  does  not  prohibit 
a  union  from  financing  out  of  union  fees  and  dues  an  advertisement  in 
an  outside  newspaper  as  well  as  a  radio  broadcast  advocating  the 
defeat  of  a  candidate  in  a  congressional  election.  The  union  member- 
ship had  authorized  this  action.  The  court  felt  that  there  was  no 
important  distinction  between  this  type  of  expeiiditure  and  the  type 
upheld  by  the  Supreme  Court  in  the  CIO  case  {U.S.  v.  Painters 
Local  Union  1^81, 23  L.  R.  R.  M.  2331) . 

The  enactment  of  section  304  was  urged  on  the  ground  that  the 
rights  of  minority  members  in  trade-unions  should  be  protected  against 
the  diversion  of  their  dues  to  the  support  of  political  candidates  whom 
they  did  not  favor.  But  the  same  is  true  of  many  voluntary  organiza- 
tions representing  farmers,  businessmen,  veterans  and  other  groups. 
Yet,  labor  organizations  are  the  only  type  of  voluntary  unincorporated 
associations  whose  political  activities  have  been  restricted  (Legislative 
History  of  the  Labor  Management  Relations  Act,  1947,  p.  402). 
Employers'  trade  associations,  to  mention  only  one  such  type,  are  not 
subject  to  any  comparable  restriction  of  their  political  activities. 

The  sponsore  of  the  act  contended  that  it  was  equitable  to  keep 
labor  unions  out  of  politics  in  the  same  fashion  that  corporations  keep 
out  of  politics.  The  rights  of  minority  members  in  trade-unions  should 
be  protected,  it  was  argued,  just  as  the  rights  of  minority  stockholders 
in  corporations  are  protected. 

However,  the  undemocratic  character  of  the  ban  is  clear  upon  ex- 
amination of  the  basic  difference  between  corporate  enterprises  and 
labor  unions.  Corporations  are  operated  solely  to  produce  a  maxi- 
mum return  to  their  owners,  the  stockholders.  Political  contribu- 
tions by  corporations,  against  the  wishes  of  a  minority  of  stockholders, 
constitute  an  invasion  of  their  ownership  rights.  Corporation  execu- 
tives and  individual  stockholders  remain  free  to  make  substantial 
political  contributions  and  expenditures  as  individuals  and  through 
their  families.  The  labor  union  is  a  voluntary  organization  through 
which  workers  seek  to  express  their  collective  will.  Its  function  is 
to  represent  the  members'  interests  on  all  fronts — economic,  social, 
and  political — and  not  merely  to  produce  maximum  economic  gains. 
Those  union  leaders  are  elected  whose  programs  and  abilities  are  ap- 
proved by  the  majority  in  trade-unions  as  in  other  democratic  organi- 
zations, for  this  is  as  much  an  axiom  of  political  democracy  as  is  the 
requirement  that  there  be  no  discrimination  against  the  minority. 
Dues  payments  to  unions  are  made  by  all  members  to  permit  the 
approved  programs  to  be  effectuated. 

Consideration  of  the  relative  equality  between  corporation  execu- 
tives and  stockliolders  on  the  one  hand,  and  labor-union  leaders  and 
members  on  the  other,  further  dispels  the  analogy  between  the  corpora- 
tion and  the  labor  union.  The  former,  even  as  individuals,  are  still 
in  a  position  to  make  sizable  expenditures  and  exercise  substantial  in- 
fluence. The  financial  position  of  individual  union  leaders  and  workers 
obviously  does  not  permit  of  the  same  exercise  of  influence.  It  is  only 
through  the  pooling  of  resources  that  they  can  achieve  comparable 
influence. 
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2.  Filing  requirements 

Under  the  terms  of  sections  9  (f),  (g),and  (h)  of  the  Labor  Manage- 
ment Kelations  Act,  unions  which  desire  to  benefit  from  Board  action 
are  required  to  file  certain  information  with  the  Department  of  Labor 
concerning  their  internal  affairs,  and  to  have  each  of  their  officers  file 
with  the  National  Labor  Relations  Board  an  affidavit  stating  that  he  is 
not  a  member  of  "the  Communist  Party  or  affiliated  with  such  part}'," 
and  that  he  does  not  believe  in  nor  hold  membership  nor  support  "any 
organization  that  believes  in  or  teaches  the  overthrow  of  the  United 
States  Government  by  force  or  by  any  illegal  or  unconstitutional 
methods." 

The  principal  objections  which  have  been  raised  in  connection  Avith 
sections  9  (f)  and  (g)  involve  the  sanctions  imposed  for  failure  to  meet 
the  filing  requirements  and  the  fact  that  labor  organizations  alone 
among  voluntary  up.incorporated  associations  are  singled  out  for 
special  treatment.  While  the  committee  has  found  that  there  is  gen- 
eral agreement  that  the  organizational  and  financial  data  called  for 
by  these  provisions  should  be  furnished  by  unions  to  their  members, 
the  sanction  provided  for  failure  to  do  so — namely,  depriving  the 
union  of  tlio  opportunity  to  have  access  to  the  Board  to  seek  remedies 
against  unfair  labor  practices  committed  against  them  and  to  partici- 
pate in  Board  proceedings  for  the  selection  of  bargaining  representa- 
tives— defeats  the  purpose  of  the  National  Labor  Relations  Act  to 
promote  and  encourage  collective  bargaining  through  the  procedures 
established  by  the  act  on  tlie  broadest  possible  scale. 

The  Internal  Revenue  Code  even  before  the  enactment  of  tlie  Labor- 
Management  Relations  Act  required  labor  organizations  to  file  much 
of  the  data  required  by  sections  9  (f)  and  (g).  It  was  a  general  prac- 
tice of  most  international  unions  in  both  the  American  Federation  of 
Labor  and  the  Congress  of  Industrial  Organizations  and  among  inde- 
pendent unions  to  make  such  information  available  regularly  to  their 
members  and  to  the  public.  In  the  circumstances  there  does  not  appear 
to  be  any  justification  for  imposing  a  requirement  of  the  tj^pe  provided 
for  in  sections  9  (f )  and  (g)  upon  labor  organizations  when  similar  re- 
quirements are  not  made  of  other  voluntary  associations,  such  as  the 
numerous  and  powerful  employer  associations. 

The  non- Communist  section  of  the  statute  is  based  upon  the  assump- 
tion that  communism  is  a  danger  and  that  the  danger  can  be  counter- 
acted by  refusal  to  permit  access  to  Board  procedures  on  the  part  of 
all  organizations  whose  officers  do  not  file  non-Commimist  affidavits. 
There  can  be  no  doubt,  in  the  present  junction  of  events,  that  the  first 
assumption  is  entirely  correct.  Communism  is  a  danger,  but  the  provi- 
sions of  this  act  do  not  meet  the  danger.  On  the  contrary,  by  giving  a 
false  illusion  of  security,  the  statute  in  this  respect  does  an  injustice  to 
its  objective. 

In  at  least  three  respects  the  statute  fails  in  its  objective  of  com- 
bating communism.  First,  Communist  unions  may  select  individuals 
who  are  not  Communist  Party  members  or  fellow  travelers  to  represent 
them  as  union  officials.  The  tactics  of  Communists  in  controlling 
organizations  through  individuals  other  than  officials  is  well  known. 
There  is  evidence  that  some  independent  unions,  only  recently  part 
of  pro-Communist  organizations,  have  utilized  this  very  technique  for 
retaining  the  right  to  come  before  the  National  Labor  Relations  Board. 
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Second,  where  a  Communist  or  a  pro-Communist  union  is  strong 
enough  to  attain  its  objectives  without  recourse  to  Board  action,  it  has 
done  so.  In  this  respect  the  existence  of  the  provision  encourages  strikes 
and  other  types  of  economic  action  which  could  be  avoided.  Third,  the 
statute's  effectiveness  in  combating  communism  depends  entirely  upon 
the  accident  that  Communist  leaders  are  unable  to  use  either  of  the  tac- 
tics enumerated  above  and  find  it  necessary  to  come  before  the  Board. 
Since  communism  is  a  recognized  evil,  it  would  seem  necessary  to  meet 
it  wherever  it  arises,  rather  than  merely  as  a  byproduct  of  an  mirelated 
Labor  Board  procedure. 

In  addition  to  its  failure  to  meet  the  anti-Communist  objective,  the 
filing  requirements  have  other  serious  results  which  affect  the  large 
majority  of  non-Communist  unions.  First,  if  out  of  personal  convic- 
tion or  for  other  reasons  a  non-Communist  union  leader  refuses  to  file 
affidavits,  the  entire  membership  of  his  organization  is  deprived  of 
access  to  Board  facilities.  The  cases  of  Philip  Murray  and  John  L. 
Lewis  are  well  laiown.  Both  are  anti- Communists ;  the  constitution  of 
the  United  Steel  Workers  of  America  and  the  United  Mine  Workers 
bar  Communists  from  holding  office  in  their  unions,  and  the  mine  work- 
ers, in  fact,  bar  Communists  from  membership.  Yet  their  organizations 
suffer  the  punishment  intended  for  Communist  organizations.  Sec- 
ond, the  existence  of  the  filing  requirements  makes  for  inefficiency  in 
the  activities  of  the  National  Labor  Kelations  Board.  Each  substantive 
action  of  the  Board  must  await  procedural  clearance  from  both  the  De- 
partment of  Labor  and  the  Affidavit  Compliance  Branch  of  the  Board 
itself.  There  are  periods,  when,  technically,  the  Board  is  prevented 
from  taking  any  action  on  behalf  of  a  complying  union  even  when  that 
union  has  the  best  intention  of  continuing  to  meet  the  filing  require- 
ments. Tims,  immediately  after  the  end  of  a  union's  fiscal  year,  that  or- 
ganization is  technically  not  in  compliance  until  its  fiscal  records  are 
completed,  submitted  to  the  Depar'tment  of  Labor,  and  accepted  by  that 
Department.  Third,  employers,  not  having  to  meet  the  filing  hurdles 
which  beset  the  path  of  unions,  are  at  a  distinct  advantage  vis-a-vis 
unions.  Thus,  if  both  union  and  management  in  a  particular  instance 
were  to  commit  an  unfair  labor  practice,  the  employer's  charge  could 
be  acted  upon  immediately — in  fact,  in  many  cases  it  would  be  given 
preference  in  treatment  even  if  the  union  were  already  in  compliance — 
while  the  union  would  have  to  set  about  the  long  procedural  pathway 
to  eventual  compliance. 

A  comparison  of  the  objectives  of  the  legislation  with  its  results 
makes  it  clear  that  the  filing  requirements  have  not  met  the  legislative 
objective;  on  the  other  hand,  they  have  had  serious  effects  upon  the 
ability  of  unions  to  bargain  collectively.  It  would  seem  of  great  im- 
portance for  the  Congress  of  the  United  States  to  examine  the  question 
of  communism  itself,  passing  such  legislation  as  is  necessary  and  con- 
stitutional to  meet  the  threat  of  communism,  not  only  in  unions  which 
choose  to  take  advantage  of  the  labor-relations  law,  but  to  all  types  of 
economic  enterprises  under  all  conditions. 

E.    THE    LABOR-MANAGEMEXT    RELATIONS    ACT    DISCRIMINATES    UNFAIRLY 

AGAINST  LABOR  UNIONS 

During  the  discussion  of  the  bill  which  subsequently  became  the 
Labor-JManagement  Relations  Act,  sponsors  of  the  measure  frequently 
declared  that  its  j)urpose  was  to  equalize  the  Wagner  Act.  A  careful  ex- 
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amination  of  the  Labor-Management  Relations  Act  reveals,  however, 
that  rather  than  equalizing  the  Wagner  Act,  the  Labor  Management 
Relations  Act  discriminates  unfairly  against  labor  unions.  The  follow- 
ing comments  and  comparisons  reveal  the  manner  in  which  this  is 
accomplished. 

Provisions  of  the  Lahor-BIanagement  Relations  Act  tchich  impose  oMiffations, 
penalties,  or  disqtialifications  upon  unions  or  their  memhers,  together  with 
comparable  provisions  affecting  employers 

Responsibility  under  the  Labor-Management  Relations  Act  for  the 
acts  of  others  is  determined  in  accordance  with  the  ordinary  common- 
law  rules  of  agency  (sees.  2  (13),  301  (e),  H.  Conference  Rept.,  p.  36). 
In  contrast  to  lousiness  corporations,  unions  are  loosely  knit  organiza- 
tions. Their  officials  are  under  democratic  pressures  from  which  cor- 
l^orate  officers  are  nomally  immune.  The  common-law  agency  test  of 
liability  thus  subjects  unions  to  obligations  which  tlieir  nature  ill  fits 
them  to  bear  and  places  them  at  an  immediate  disadvantage. 

1.  Unfair  labor  practices. — Obligations  under  the  Labor-]Manage- 
ment  Relations  Act  are  first  imposed  in  section  8,  which  defines  unfair 
labor  practices : 


Section  8  (b)  (1)  makes  it  an  unfair 
labor  practice  for  a  labor  organization 
or  its  agents  to  restrain  or  coerce  (A) 
employees  in  the  exercise  of  the  rights 
guaranteed  in  section  7,  or  (B)  an  em- 
ployer in  the  selection  of  his  representa- 
tives for  the  purposes  of  collective  bar- 
gaining or  the  adjustment  of  grievances. 

(Xo  comparable  provision  against 
unions. ) 


Section  8  (b)  (2)  makes  it  an  unfair 
labor  practice  for  a  labor  organization, 
or  its  agents  to  cause  or  attempt  to  cause 
an  employer  to  violate  section  8(a)  (3 ) , 
or  to  discriminate  against  an  employee 
who  was  denied  or  lost  union  member- 
ship for  reasons  other  than  nonpayment 
of  regular  dues  or  initiation  fees. 


Section  8  (a)  (1)  makes  it  an  unfair 
labor  practice  for  an  employer  to  inter- 
fere with,  restrain,  or  coerce  employees 
in  the  exercise  of  the  rights  guaranteed 
in  section  7. 


Section  8(a)  (2)  makes  it  an  unfair 
labor  practice  for  an  employer  to  d(>m- 
inate  or  interfere  with  the  formation  or 
administration  of  any  labor  organiza- 
tion or  contribute  financial  or  other  suj)- 
port  to  it. 

Section  8  (a)  (3)  makes  it  an  unfair 
labor  practice  for  an  employer  to  en- 
courage or  discourage  membership  in  a 
labor  organization  by  discrimination. 

The  proviso  permits  limited  union 
security  agreements  with  majority,  non- 
dominated  unions  if  a  majority  of  all 
eligible  employees  authorize  such  an 
agreement  in  a  Board  election. 

The  agreement  cannot  be  effective  to 
require  union  membership  for  the  first 
30  days  of  its  term  or  the  first  30  days 
of  employment.  Xo  discharge  may  be 
justified  if  the  employer  has  reason  to 
believe  that  union  membership  was  dis- 
criminatorily  denied  the  employee,  or 
was  denied  or  terminated  for  reasons 
other  than  nonpayment  of  regular  dues 
or  initiation  fees. 


(1)  Although  the  section  8  (a)  (3)  proviso  is  couched  in  terms  of 
prohibition  against  employers,  it  actually  prohibits  tlie  granting  of 
union  demands  for  union  security.  (2)  The  degree  of  union  security 
permitted  is  no  more  than  cominilsory  dues  payment,  leaving  luiions 
impotent  to  enforce  discipline.  (3)  Tlie  election  requirement  proceeds 
from  a  discredited  assumption  that  union  officials  irresponsibly  impose 
union  security  upon  unwilling  members.  Election  results  have  proved 
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tlie  contrary.  No  comparable  challenge  of  the  representative  status  of 
management  officials  is  found  in  the  act.  (4)  The  requirement  of  an 
affirmative  vote  by  a  majority  of  eligibles  is  an  unwarranted  departure 
from  the  common  principle  that  a  majority  of  those  voting  shall  deter- 
mine the  result  of  an  election.  It  causes  abstention  to  be  counted  as  a 
vote  against  union  security,  and  impairs  the  secrecy  of  the  ballot. 


(No    comparable    provision    against 
unions.) 


Section  8  (a)  (4)  malves  it  an  unfair 
labor  practice  for  an  emi^loyer  to  dis- 
charge or  otherwise  discriminate 
against  an  employee  because  he  has 
filed  charges  or  given  testimony  under 
the  act. 

Section  8  (a)  (5)  makes  it  an  unfair 
labor  practice  for  an  employer  to  refuse 
to  bargain  collectively  with  the  repre- 
sentatives of  his  employees. 


Section  8  (b)  (3)  makes  it  an  unfair 
labor  practice  for  a  labor  organization 
or  its  agents  to  refuse  to  bargain  col- 
lectively with  an  employer  if  the  labor 
organization  is  the  representative  of  his 
employees. 

Section  8  (b)  (4)  (A)  makes  it  an 
unfair  labor  practice  for  a  labor  organi- 
zation or  its  agents  to  induce,  encour- 
age, or  engage  in  a  strike  or  secondary 
boycott  to  compel  an  employer  to  cease 
handling  the  products  of  or  doing  busi- 
ness with  any  other  employer. 

Section  S  (b)  (4)  (B)  makes  it  an 
unfair  labor  practice  for  a  labor  orga- 
nization or  its  agents  to  induce,  encour- 
age, or  engage  in  a  secondary  boycott 
to  compel  recognition  of  a  noncertified 
labor  organization. 

Section  8  (b)  (4)  (C)  makes  it  an 
unfair  labor  practice  for  a  labor  orga- 
ization  or  its  agents  to  induce,  encour- 
age, or  engage  in  a  strike  or  secondary 
boycott  for  recognition  when  another 
labor  organization  is  certified. 

Section  S  (b)  (4)  (D)  makes  it  an 
unfair  labor  practice  for  a  labor  organ- 
ization or  its  agents  to  induce,  encour- 
age, or  engage  in  a  jurisdictional  strike 
unless  the  employer  is  failing  to  con- 
form to  an  order  or  certification  of  the 
Board, 

Section  8  (b)  (5)  makes  it  an  unfair 
labor  practice  for  a  labor  organization 
or  its  agents  to  charge  excessive  or  dis- 
criminatory initiation  fees  of  employees 
covered  by  a  union  security  agreement 

Section  8  (b)  (6)  makes  it  an  unfair 
labor  pi'actiee  for  a  labor  organization 
or  its  agents  to  cause  or  attempt  to 
cause  an  employer  to  pay  for  services 
which  ai'e  not  performed  or  not  to  be 
performed. 

Section  8  (c)  provides  that  the  expression  of  views,  argument  or 
opinion  shall  not  constitute  or  be  evidence  of  an  unfair  labor  practice 
if  it  contains  no  threat  of  reprisal  or  force  or  promise  of  benefit.  By. 
its  terms  this  provision  is  equally  applicable  to  unions  and  employers. 
To  date,  it  has  had  the  effect  of  protecting  employer  free  speech. 
(See  Matters  of  Bahcock  &  Wilcox,  Bailey  <&  Co.  ).  Peaceful 


(No  comparable  provision  against 
employers.  Employers  remain  free  to 
utilize  each  other's  services  in  combat- 
ing demands  of  employees. ) 


(No    comparable    provision    against 
employers. ) 


(No    comparable    provision    against 
employers. ) 


(No    comparable    provision    against 
employers. ) 


(No    comparable    provision    against 
employers. ) 


(No    comparable    provision    against 
employers. ) 
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picketing  by  unions,  however,  has  been  held  by  the  general  counsel, 
by  two  courts  of  appeals,  and  by  the  Board  not  to  be  protected  by 
this  section  when  employed  in  aid  of  secondary  boycotts  (Sealright, 
Wads  worth). 

Section  8  (d)  defines  the  duty  to  bargain  collectively.  Violation 
of  that  duty  is  an  unfair  labor  practice  within  the  meaning  of  section 
8(b)  (3),  if  committed  by  a  union  and  section  8(a)  (5)  if  committed 
by  an  employer.  Included  in  the  definition  is  the  requirement  that 
no  party  to  a  collective-bargaining  contract  shall  terminate  or  modify 
it  unless  such  party — 

(1)  Serves  a  written  60-day  notice  on  the  other  party, 

(2)  Offers  to  meet  and  confer  with  the  other  party  for  a  new  or 
modified  contract, 

(3)  Gives  Federal  and  State  mediation  agencies  30  days'  notice, 
and 

(4)  Kef  rains  from  strike  or  lock-out  for  the  full  60  days  of  the 
original  notice. 

A  union  or  employer  who  violates  these  requirements  is  guilty  of 
an  unfair  labor  practice,  and  subject  to  a  cease-and-desist  order  but 

Section  8  (d)  additionally  provides  (There  is  no  comparable  provision 
that :  "Any  employee  who  engages  in  a  against  employers.  The  provisions  dis- 
strike  within  the  sixty-day  period  qualifying  striking  individual  employ- 
specified  in  this  subsection  shall  lose  ees  makes  it  possible  for  an  employer  to 
his  status  as  an  employee  of  the  em-  provoke  a  stoppage  for  the  purpose  of 
ployer  engaged  in  the  particular  labor  ridding  himself  of  employees  and, 
dispute,  for  the  purpose  of  sections  8,  9,  through  their  discharge,  of  the  duty 
and  10  of  this  Act  *  *  *."  to  bargain  with  the  union. ) 

2.  Remedies  for  imf  air  lab  or  jyractices. — Section  10(c)  provides  that 
if  the  Board  finds  that  any  person  has  engaged  in  unfair  labor  prac- 
tices it  may  order  him  to  cease  and  desist  therefrom  and  to  take  such 
affirmative  action,  including  the  reinstatement  of  employees  with  or 
without  back  pay,  as  will  effectuate  the  policies  of  the  act.  By  a  pro- 
vision, new  in  the  Labor  Management  Kelations  Act,  such  pay  may  be 
required  of  the  employer  or  the  union,  as  the  case  may  be,  responsible 
for  the  discrimination. 

The  Board's  orders  are  not  self -enforcing.  Sections  10  (e)  and  (f) 
provide  for  their  enforcement  or  review  in  Federal  courts  of  appeals. 
In  connection  with  enforcement  of  Board  orders  the  courts  may  grant 
temporary  relief.  Such  temporary  relief,  after  full  adjudication,  was 
sought  by  the  Board  under  the  Wagner  Act  (against  employers)  in  not 
more  than  two  or  three  cases. 

By  the  provisions  of  section  10  ( j ) ,  new  in  the  Labor  Management 
Eelations  Act,  the  Board  may,  after  issuance  of  complaint,  petition 
for  temporary  court  injunction  of  any  unfair  labor  practice.  Resort  to 
this  provision  has  been  made  six  times  to  date. 

By  the  provisions  of  section  10  (1),  also  new  in  the  Labor  Manage- 
ment Relations  Act,  the  general  counsel  of  the  Board  must  petition 
for  temporary  court  injunction  of  violations  of  section  8  (b)  4  (A), 
(B),  and  (C)  if  he  has  reasonable  cause  to  believe  that  such  violation 
has  occurred  as  charged.  Priority  must  be  given  the  preliminary  inves- 
tigation of  such  charges.  Where  appropriate,  this  provision  is  appli- 
cable also  to  violations  of  section  8  (b)   (4)   (D). 
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Following  is  a  summary  of  the  various  kinds  of  unfair  labor  prac- 
tices, the  applicable  sanctions,  and  the  impact  of  these  sanctions : 


Type  of  unfair  labor  practice  Sanction  Impact  upon 


Restraint  and  coercion  of  employees:  Sees.  8(a)(1)  and    Cease-and-desist  order,  possible  10(])  in-    Unions  and  em- 
8(b)(1).  junction.  ployers. 

Union  domination:  Sec.  8(a)(2)    Cease-and-desist   order,   disestablishment    Employers  only. 

order,  possible  10(j)  injunction. 
Discrimination,  unlawful  union  security:  Sacs.  8(a)(3)    Cease-and-desist   order,   back-pay   order.    Unions  and  em- 
and  8(b)(2).  and  possible  10(j)  injunction.  Reinstate-        ployers. 

ment  order. 
Discriminationforfilingchargesorgivingtestimony:Sec.    Cease-and-desist  order,  reinstatement  and    Employers  on   . 

g(a)(4)  back-pay  order,  possible  10(j)  injunction. 

Refusal  to  bargain:  Sees.  8(a)(5), 8(b)(3),  and  8(d) Cease-and-desist  order,  order  to  bargain.    Unions  and  em- 
possible  10(1)  injunction.  ployers. 
Loss  of  employee  status  (optional  with  em-    Employees  only, 
ployer). 
Sympathetic  strike  or  secondary  boycott:  Sec.  8(b)(4)(A)-  Cease-and-desist  order,  mandatory  injunc-    Unions  only. 

tion  (suit  for  damages,  see  below). 

Secondary  strikes  for  recognition  of  noncertified  union: do Do. 

Sec.  8(b)(4)(B). 

Strike  against  a  Board  certification:  Sec.  8(b)(4)(C) do Do. 

Jurisdictional  strike:  Sec.  8(b)(4)(D) Cease-and-desist  order,  mandatory  injunc-  Do. 

tion  "where  appropriate"  (suit  for  dam- 
ages, see  below). 

Discriminatory  initiation  fees:  Sec.  8(b)(5) Cease-and-desist  order,  possible  10(j)  in-  Do. 

junction. 
Featherbedding:  Sec.  8(b)(6)- do Do. 


Note:  Under  the  Wagner  Act  the  Board  sometimes  ordered  an  employer  to  reimburse  employees  for  dues  compulsorily 
checked  off  to  a  dominated  union.  Since  the  Labor-Management  Relations  Act  prohibits  the  compulsory  check-off  this 
remedy  is  no  longer  significant  (see  sec.  302(4)). 

To  sum  up :  (1)  Although  all  unfair  labor  practices  may  be  reached 
by  cease-and-desist  orders,  these  take  time  and  can  be  effectuated 
only  after  court  enforcement.  (2)  Although  all  unfair  labor  practices 
may  similarly  be  reached  by  the  discretionary  section  10(j)  injunction 
these  have  been  used  sparingly  to  date.  (3)  Four  enumerated  unfair 
labor  practices  of  unions  must  be  given  priority  in  investigation  and 
must  be  made  subject  of  immediate  applications  for  injunctions.  No 
comparable  sanctions  exist  against  employers.  (4)  For  striking 
chiring  the  notice  period  required  by  section  8  (d),  employees  lose 
their  status  and  protection.  No  comparable  sanction  exists  against 
employers. 

3.  Disqualification  of  strihing  employees. — In  addition  to  the  dis- 
qualification of  employees  who  strike  in  violation  of  section  8  (d), 
section  9  (c)  (3)  of  the  Labor  Management  Eelations  Act  provides 
that  employees  who  go  on  strike  for  economic  demands  shall  be 
ineligible  to  vote  in  Board  elections.  This  has  the  effect  of  enabling 
employers,  by  replacing  strikers  with  antiunion  employees  and  then 
petitioning  for  an  election,  to  assure  the  ouster  of  the  striking  union. 

4.  State  laws  prohihiting  union  security. — Section  14  (b)  of  the 
Labor  Management  Eelations  Act  provides  that  nothing  in  the  act 
shall  be  construed  to  authorize  the  execution  or  application  of  a 
u.nion-security  agreement  in  any  State  or  Territory  in  which  such  exe- 
cution or  application  is  prohibited  by  law.  The  effect  of  this  provision 
is  that,  although  no  union  can  have  the  benefit  of  a  State  law  which  is 
more  permissive  than  the  proviso  of  section  8  (a)  (3)  with  respect  to 
union  security,  an  antiunion  employer  has  the  added  benefit  of  local 
prohibitions  of  union  security.  Again,  the  enactment  appears  to  affect 
employers  and  unions  equally,  while  serving  to  prohibit  the  granting 
of  what  is  always  a  union  demand. 

5.  Access  to  the  processes  of  the  act. — All  effective  access  on  the  part 
of  lalDor  organizations  to  the  processes  and  procedures  of  the  act  and 
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the  Board  is  made  dependent  upon  compliance  with  the  cumbersome 
filing  and  affidavit  requirements  of  section  9  (f),  (g),  and  (h).  No 
comparable  qualifications  are  placed  upon  access  by  employers. 

6.  Duties  under  section  Wlf  {a). — Section  204  (a)  imposes  upon 
employers  and  employees  and  their  representatives  the  duty — 

(1)  to  exert  every  reasonable  effort  to  make  and  maintain 
agreements,  including  provision  for  adequate  notice  of  change, 

(2)  to  endeavor  to  settle  disputes  over  the  terms  of  agreements, 

(3)  to  participate  fully  and  promptly  in  meetings  imdertaken 
by  the  Conciliation  Service  for  the  purpose  of  aiding  in  the 
settlement  of  any  unsettled  disputes  over  the  terms  of  agreements. 

7.  Injimctions  in  national  emergency  stHkes. — Under  section  208(a) 
the  Attorney  General  may  petition  an  appropriate  district  court  to 
enjoin  for  80  days  any  strike  or  lock-out,  the  continuation  of  which 
the  President  has  found  may  imperil  the  national  health  and  safety. 

8.  Emqyloyer'^s  last-offer  election. — 

Section  209(b)  requires  the  NLRB,  (No  comparable  provision  affects  the 
when  a  national  emergency  strike  or  relationship  of  employers  and  their  bar- 
lock-out  has  been  enjoined,  to  take  a  gaining  agents.  An  analogous  provision 
secret  ballot  of  the  employees  involved  would  require  that  stockholders  be 
on  the  question  of  whether  they  wish  to  polled  determine  whether  they  wish  to 
accept  the  final  offer  of  settlement  accept  the  last  offer  of  settlement  made 
made  by  their  employer.  (Note:  This  by  a  union.) 
subjects  the  decisions  of  a  union  to  a 
compulsory  referendum  of  its  members. ) 

9.  Suits  for  'breach  of  contract. — Pursuant  to  section  301(a),  suits 
for  violation  of  contracts  between  employers  and  labor  organizations 
or  between  labor  organizations  may  be  brought  in  Federal  courts 
without  respect  to  the  amount  of  controversy  or  the  citizenshii)  of 
the  parties. 

10.  Restrictions  on  emvloyer  payments. — Section  302(a)  makes  it 
unlawful  for  an  employer  to  pay  to  employee  representatives,  or  for 
employee  representatives  to  receive  from  an  employer — - 

(4)  union  dues  deducted  from  wages,  unless  each  employee 
on  Avhose  account  such  deductions  are  made  has  given  the  em- 
ployer a  written  assignment  which  shall  not  be  irrevocable  for 
longer  than  1  year ; 

(.5)  welfare'  fund  contributions,  unless  the  fund  is  jointly  ad- 
ministered and  otherwise  hedged  about  by  elaborate  restrictions. 

Here,  again,  the  prohibition  is  ostensibly  imposed  on  unions  and 
employers  alike.  Its  impact,  however,  is  to  prevent  the  employer  from 
accediiig  to  union  demands  which  in  the  past  have  been  voluntarily 
granted.  Violation  is  subject  to  $10,000  fine,  or  1  year's  imprisonment, 
or  both. 

11.  Suits  for  damages. — 

Section  303(a)  makes  imlawful,  and  (No  comparable  provision  exists 
section  303(b)  subjects  to  suit  for  dam-  against  employers.) 
ages,  activities  of  unions  which  have 
already  been  designated  as  union  unfair 
labor  practices,  by  sections  8(b)  (4) 
(A),  (B),  (C),  and  (D),  (The  conse- 
quence is  that  such  activities,  in  addi- 
tion to  being  subject  to  a  cease-and- 
desist  order  and  to  a  mandatory  injunc- 
tion, may  form  the  basis  of  suits  for 
money  damages.) 


1190 

12.  Political  contributions. Section  313  prohibits  any  union  or 
corporation  from  making  a  contribution  or  expenditure  in  connection 
with  elections  to  Federal  political  office.  Penalties  include  fine  and 
imprisonment. 

13.  Strike  hy  Government  employees.— Section  305  makes  it  unlaw- 
ful tor  Federal  employees  to  strike,  on  penalty  of  immediate  discharge 
and  loss  of  civil-service  status  and  3  years'  disqualification  for 
reemployment. 

Ill- — The  Committee's  Bill 

REENACTMENT  OF  THE  WAGNER  ACT 

The  purpose  of  this  committee  is  to  present  a  bill  which  incorporates 
the  principles  of  a  sound  labor-relations  law.  As  we  have  stressed  in 
our  opening  statements  in  this  report,  the  announced  policy  of  the 
i^  ederal  Government  since  the  passage  of  the  Norris-LaGuardia  and 
VV  agner  Acts  m  the  early  1930's  has  been  the  encouragement  of  free 
collective  bargaining.  Although  the  realities  of  our  economic  life  neces- 
sitate the  active  participation  by  the  Federal  Government  throuo-h 
regulatory  legislation  in  the  effectuation  of  this  policy,  the  principfes 
of  our  democratic  society  requires  a  minimum  of  Government  inter- 
ference an  coercion.  Any  sound  Federal  labor-relations  law  must  em- 
body these  principles.  We  believe  that  the  Wagner  Act  did  so.  We  also 
believe  that  the  Taft-Hartley  Act,  while  giving  lip  service  to  those 
principles,  m  reality  did  much  to  undermine  and  destroy  them  The 
time,  therefore,  has  come,  the  committee  believes,  for  a  clear  decision 
as  to  whether  the  Congress  is  going  to  return  the  Federal  labor  rela- 
tions Jaw  to  a  genuine  embodiment  and  implementation  of  these  prin- 
ciples, or  whether  it  is  to  continue  to  give  merely  lip  service  to  them 
while  m  reality  destroying  them  through  such  restrictive  legislation 
sucli  as  the  Taft-Hartley  Act.  The  committee  bill  makes  this  decision 
m  tavor  of  a  genuine  return  to  these  announced  principles.  We  firmly 
believe  that  the  violation  by  the  Taft-Hartley  Act  of  these  principles 
and  Its  extremely  disruptive  effect  upon  labor  relations  has  been  so 
overwhelmingly  demonstrated  by  experience  under  the  act  that  any 
turtlier  ])ostponement  of  such  a  decision  is  unacceptable. 

Wo  believe  that  the  objections  to  the  act  discussed  in  detail  elsewhere 
m  this  report  so  pervade  the  entire  law  of  labor  relations  as  embodied 
in  the  act  that  the  good  cannot  be  severed  from  the  bad.  We  believe 
also  that  the  Wagner  Act  embodies  those  principles  of  a  sound  labor- 
relations  law  to  which  the  Government  has  pledged  itself.  We  there- 
tore  consider  that  the  committee's  decision  can  be  effectuated  only  by 
completely  discarding  the  Taft-Hartley  Act  and  bringing  the  Wagner 
Act  back  to  life.  "  ^ 

The  committee  bill  effectuates  this  decision  bv  repealing  the  Taft- 
A  .  2^1,^?  ^mpletely  and  reenacting  the  National  Labor  Relations 
Act  of  1935.  The  rigid  and  harmful  superstructure  grafted  upon  the 
Wagner  Act  by  the  Taft-Hartley  Act  is  thus  removed.  The  National 
l^abor  lielations  Board  is  once  more  given  that  flexibility  of  procedure 
which  is  so  necessary  to  an  administrative  agency  and  which  will 
enable  it  to  deal. effectively  once  again  with  the  problem  of  encouraging 
CO  lective  bargaining  through  a  statute  consistently  designed  to 
achieve  it. 
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AMENDMENT    OF    THE    WAGNER    ACT 


The  committee  recognizes,  however,  that  since  the  passage  of  the 
Wagner  Act,  experience  has  demonstrated  that  certain  changes  need 
to  be  made  in  that  act,  and  certain  limited  types  of  conduct  reguLated. 
The  President  has  consistently  pointed  this  out  in  his  messages  and 
reports  to  Congress  in  the  last  3  yeare.  The  committee  bill  incorpo- 
rates what  it  considers  to  be  the  amendments  necessary  and  desirable 
at  this  time.  These  are  to  be  found  in  amendments  or  additions  to 
sections  1,  2  (11)  and  (12),  3  (a)  and  (b),  4,  8,  and  9  (d)  and  (e). 

(a)  Board  structure 

The  Wagner  Act  provided  for  a  Board  of  only  three  members. 
Ex{)erience  under  the  act  demonstrated  that  the  tremendous  volume 
of  work  which  the  Board  was  called  upon  to  perform  by  the  act  led 
to  prolonged  delays  in  bringing  cases  to  a  conclusion  and  in  the 
handling  of  matters  requiring  its  attention.  The  Labor  Management 
Relations  Act  increased  the  members  to  five  and  authorized  them  to 
operate  in  panels  of  three.  Experience  under  that  arrangement  shov\-s 
that,  even  with  the  tremendous  increase  in  work  load  occasioned  by 
the  new  and  complex  provisions  of  that  act,  the  Board  was  enabled 
to  complete  a  far  greater  volume  of  work  eacli  month.  The  Committee 
believes  that  the  continuation  of  the  larger  Board  with  authority  to 
operate  in  panels  is  of  the  utmost  importance  to  the  proper  discharge 
of  the  responsibilities  imposed  upon  the  Board  by  the  bill.  We,  there- 
fore, have  amended  section  3  accordingly. 

The  structure  and  procedures  of  the  Board  are  in  all  other  ways 
returned  to  those  in  existence  under  the  original  Wagner  Act.  The 
intolerable  separation  of  the  Office  of  General  Counsel  from  the 
Board,  commented  on  elsewhere  in  this  report,  is  ended.  The  discre- 
tionary and  policy-making  powers  lodged  in  the  general  counsel  b}'' 
the  Labor  Management  Relations  Act  are  thus  restored  to  the  Board, 
where  they  rightfully  belong,  and  the  iiiternal  separation  of  judicial 
and  prosecuting  functions  can  be  carried  out  in  accordance  with  the 
provisions  of  the  Administrative  Procedure  x\ct  of  1916,  as  was  the 
case  prior  to  the  Taft-Hartley  Act. 

(&)  Jurisdictional  disputes  and  secondary  toycotts 

One  of  the  basic  defects  of  the  Taft-Hartley  Act  is  its  interference 
with  many  legitimate  union  activities  through  its  attempt  to  regulate 
what  it  labels  as  union  "unfair  labor  practices."  As  this  report 
elsewhere  demonstrates,  the  committee  feels  that  these  proscriptions 
unjustifiably  interfere  with  legitimate  union  activities  necessary  to 
establish  and  carry  out  collective  bargaining,  which  the  act  is  pur- 
portedly designed  to  encourage. 

In  accordance  with  the  principles  which  have  guided  this  committee 
in  formulating  a  labor-relations  law,  the  committee  bill  approaches 
the  subject  of  unfair  labor  practices  from  the  point  of  view  that  such 
a  law  should  proscribe  only  those  employer  or  union  practices  Vv'hich 
prevent  or  interfere  with  free  collective  bargaining.  If  an  employer 
is  guilty  of  an  unfair  labor  practice  when  he  deals  Avith  a  union  other 
than  one  chosen  by  the  majority  of  employees  to  represent  them,  it 
should  likewise  be  an  unfair  labor  practice  for  a  union  to  compel  the 
employer  to  do  so.  Likewise,  disputes  between  two  oi-  more  unions 
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over  wliich  one  has  jurisdiction  over  the  performance  of  a  particular 
work  task  do  not  serve  the  purpose  of  promoting  free  collective  bar- 
gammg.  In  such  a  dispute,  economic  pressure  may  be  brought  upon 
an  employer  which  will  prevent  collective  bargaining,  and  the  em- 
ployer will  find  himself  helpless  between  two  disputing  unions. 

The  committee  believes  that  employers  and  tlie  public  should  be 
protected  against  these  types  of  activities.  Declaration  of  this  policy 
IS  found  m  a  new  paragraph  added  to  section  1  of  the  Wagner  Act  by 
the  committee  bill.  The  bill  also  amends  sections  2  (11)  and  (12), 
a,nd  8  and  9  (d)  and  (e)  of  the  Wagner  Act  to  carry  out  this  declara- 
tion of  policy. 

The  amendments  achieve  this  by  making  it  an  unfair-labor  practice 
for  a  union  to  cause  or  attempt  to  cause  employees  to  engage  in  a 
secondary  boycott  or  a  strike  for  the  following  purposes : 

(1)  To  compel  an  employer  to  bargain  with  one  union  {a)  if  another 
has  been  certified  by  the  Board,  or  [h)  if  the  employer  is  required  by 
an  order  of  the  Board  to  bargain  with  another  union,  or  (c)  if  the 
employer  has  a  contract  with  another  union  and  a  question  of  ropre- 
•sentation  cannot  appropriately  be  raised  under  the  act ;  or 

(2)  To  compel  an  employer  to  assign  particular  work  tasks  contrary 
to  an  award  issued  by  the  Board  under  section  9  (d)  of  this  bill. 

Beyond  this,  the  committee  bill  does  not  go  in  proscribing  union 
activities.  Care  has  been  exercised  not  to  impair  union  practices 
which  the  committee  believes  are  the  normal  incident  of  and  necessary 
to  the  collective-bargaining  process.  As  we  have  demonstrated  else- 
where m  this  report,  th&  Taft-Hartley  Act  went  far  beyond  this  in  the 
field  of  jurisdictional  disputes  and  secondary  boycotts.  The  pro- 
scription of  secondary  boycotts  in  that  act  amounted  to  a  blanket 
pronibition  of  all  forms  of  secondary  union  activity.  Examination 
of  the  administration  of  this  provision  of  the  act  shows  that  it  was 
used,  almost  without  exception,  to  prohibit  resort  by  unions  to  legiti- 
mate economic  sanctions  in  the  protection  of  wage  standards  and 
conditions  of  work  or  in  the  continuation  of  organizing  activity.  As 
we  have  pointed  out,  one  of  the  primary  effects  of  the  act  has-been 
to  provide  a  shield  for  nonunion  employers  by  isolating  them  fr-om 
certain  peaceful  economic  pressures  and  to  encourage  so-called  neutral 
employers  to  subcontract  work  to  nonunion  employers. 

The  committee  bill  avoids  these  unwarranted  results  by  avoiding 
use  of  the  blanket  prohibition  of  all  types  of  secondary  boycott  such 
as  IS  contained  m  the  Taft-Hartley  Act  and  specificallv  defining  the 
types  and  purposes  of  those  strikes  and  boycotts  that  are  to  be 
prohibited. 

The  committee  bill  also  avoids  that  portion  of  the,  Taft-Hartlpy 
Act  provision  banning  jurisdictional  strikes  andbovcotts  which  would 
render  a  union  virtually  helpless  to  prevent  an  employer  from  under- 
mining It  by  assigning  work  tasks  to  unorganized  emplovees.  The 
bill  does  this  by  providing  that  jurisdictional  disputes  are  covered 
by  the  bill  only  when  there  is  a  dispute  over  work  tasks  between  two 
or  more  labor  organizations.  Moreover,  the  bill  reaches  the  occasional 
nonneutral  employer  by  making  it  an  unfair  labor  practice  for  an 
employer  to  refuse  to  assign  a  work  task  in  accordance  with  an  arbitra- 
tion award. 

The  committee  believes  that  a  dispute  over  work  tasks  between 
two  or  more  unions  can  frequently  place  an  employer  in  a  position 
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from  which  he  is  jjowerless  to  extricate  himself.  T\e  consider  it  essential 
to  provide  some  kind  of  machinery  for  settling  such  disputes  peace- 
ably. The  bill  therefore  gives  the  National  Labor  Kelacions  Board 
jurisdiction  over  these  disputes  under  specified  conditions.  The  Board 
can  take  jurisdiction  of  such  a  dispute  only  (1)  when  it  has  resulted 
in  or  threatens  to  result  in  a  strike  or  secondary  boycott,  and  (2)  when 
it  aiiects  commerce.  Once  the  Board  has  ta,ken  jurisdiction,  it  must 
afford  the  unions  a  reasonable  opportunity  to  settle  the  dispute  them- 
selves. If  the  dispute  is  not  so  settled,  the  Board  may,  under  regulations 
which  the  Board  would  issue,  either  hear  and  determine  the  dispute 
itself  and  issue  an  award  or  appoint  an  arbitrator  to  do  so.  Certain.  •< 
guides  which  the  Board  or  arbitrator  must  follow  in  making  a  deter- 
mination are  spelled  out  in  the  bill.  The  employer  involved  in  such  a 
dispute  is  entitled  to  be  heard. 

If  it  appears  to  the  Board  that  the  dispute  is  in  fact  one  over  repre- 
sentation instead  of  merely  assignment  of  work  tasks,  it  is  to 
treat  the  case  as  a  representation  case  already  instituted  and  proceed 
accordingly. 

(c)  Notice  of  contract  termination 

The  bill  also  amends  section  8  of  the  Wagner  Act  to  require  30 
days'  notice  to  the  Conciliation  Service  of  a  proposal  to  terminate  or 
modify  any  collective-bargaining  agreement  and  makes  it  an  unfair 
labor  practice  for  either  an  employer  or  a  union  to  terminate  or  modify 
such  an  agreement  without  riling  such  notice.  The  committee  be- 
lieves that  this  is  a  reasonable  requirement  which  will  enable  the 
Service  to  learn  about  the  possibility  of  a  controversy^  in  time  to  be 
able  to  head  it  off  before  it  breaks  out  into  economic  conflict,  thus 
preventing  an  open  break  in  bargaining  negotiations. 

FREEDOM    FROII    RESTRICTIVE    STATE    LAW^S    REGARDING    UNION    SECURITY 

AND   CHECK-OFF 

Section  107  of  the  bill  amends  the  so-called  closed-shop  proviso  of 
section  8(a)  (3)  of  the  National  Labor  Relations  Act  so  as  to  permit 
employers  subject  to  the  act  to  make  agreements  providing  for  the 
closed  shop  or  other  forms  of  union  security  or  for  the  check-off  of 
union  dues  or  other  membership  obligations  notwithstanding  the  pro- 
visions of  State  laws  regulating  or  prohibiting  such  subjects  of  collec- 
tive bargaining.  The  references  to  check-oft'  and  to  freedom  from 
restrictive  State  laws  were  not  present  in  the  Wagner  iVct. 

This  provision,  insofar  as  it  precludes  any  interference  with  the 
national  policy  by  conflicting  State  laws,  is  intended  to  eliminate  the 
subjection  of  emploj^ers  and  unions  in  interstate  industries  to  con- 
flicting rules  regarding  these  matters  in  the  different  States  where  they 
are  engaged  in  activities  subject  to  the  act.  The  need  for  this  pro- 
vision has  been  intensified  by  the  decisions  of  the  United  States 
Supreme  Court,  handed  down  January  3,  1949,  in  Lincoln  Union  v. 
Northivesfern  (No.  47,  October  Term,  1948),  and  companion  cases, 
and  March  7,  1949,  in  Algoma  Plyiuood  Co.  v.  Wis.  Lahor  Relations 
Board  (No.  216,  October  Term,  1948),  in  which  the  Court  held  that 
State  laws  regulating  union  security  were  not  unconstitutional,  and 
that  section  8(3)  of  the  Wagner  Act  did  not  preclude  the  enforcement 
of  a  State  labor  law,  as  applied  to  an  interstate  employer,  making 
employee  referenda  a  prerequisite  to  union-security  agreements.  The 
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Court,  in  its  later  decision,  made  reference  to,  but  did  not  find  it 
necessary  to  rely  on,  the  principle  that,  "in  cases  of  concurrent  power 
ov^er  commerce  State  law  remains  effective  so  long  ias  Congress  has 
not  manifested  an  unambiguous  purpose  that  it  should  be  supplanted." 
It  is  our  desire  that  section  107  will  constitute  a  manifestation  of  an 
"unambiguous  purpose"  on  the  part  of  the  Congress  to  supplant 
those  State  laws  which  seek  to  regulate  or  prohibit  union-security 
agreements  and  check-off  provisions  in  a  manner  inconsistent  with 
the  policy  set  forth  in  this  provision. 

Section  107  wall  remove  the  stigma  of  illegality  which  now  attaches 
to  closed-shop  agreements  and  will  restore  such  agreements  and  other 
union-security  devices  to  the  ])rocesses  of  collective  bargaining.  Else- 
where in  this  report  may  be  found  a  detailed  description  of  the  dis- 
ruptive effects  of  the  prohibition  of  the  closed  shop  and  the  restraints 
on  otlier  forms  of  union  security  now  contained  in  the  Taft-Hartley 
amendments  to  the  act.  The  stabilizing  influence  of  the  closed  shop 
in  certain  industries,  notably  the  garment  manufacturing,  printing, 
and  construction  are  also  described  elsewhere  in  this  report.  An  im- 
pressive tribute  to  the  contribution  of  union-security  agreements  to 
stable  industrial  relations  was  made  by  a  representative  of  an  associa- 
tion of  employers.  In  his  statement  before  the  committee,  Mr.  Paul 
M.  Geary,  executive  vice  president,  National  Electrical  Contractors 
Association,  stated : 

The  foundation  of  tbis  progress  (in  labor-management  relations)  is  responsi- 
bility on  the  part  of  both  parties — the  employer  and  the  employee.  You  cannot 
expect  to  have  a  responsible  union  unless  you  give  it  the  means  of  achieving 
responsibility.  That  is,  the  union  must  have  a  measure  of  security.  The  closed- 
shop  type  of  contract  which  has  been  in  effect  between  labor  and  management  in 
our  industry  assures  the  union  of  security  and  gives  it  an  opportunity  to  concen- 
trate on  helping  to  improve  production — the  only  road  to  greater  benefits  for 
labor,  management,  and  the  public  alike. 

As  employers,  we  feel  that  legislation  outlawing  the  closed  shop  impairs  the 
employer's  right  of  contract.  If  an  employer  prefers  to  deal  only  with  a  group  of 
men  who  have  sold  him  their  worth  and  responsibility,  should  he  not  be  permitted 
to  do  so?  To  ban  the  closed  shop  is  merely  to  restrict  further  the  employer's 
right  to  bargain  and  to  contract  with  persons  of  his  own  choice. 

The  question  of  union  security  is  one  which  should  be  left  to  man- 
agement and  labor  to  resolve  in  collective  bargaining  without  the 
intervention  of  the  Government.  That  is  the  purpose  of  section  107. 

The  checkoff  of  union  dues  has  a  long,  historical  background  and 
was  a  common  practice  in  industry  prior  to  the  enactment  of  the  Taft- 
Hartley  Act.  In  1945  an  estimated  51/^  million  workers  were  employed 
under  collective-bargaining  agreements  which  provided  some  form  of 
checkoff'  of  union  dues.  A  form  of  checkoffs  is  now  used  by  the 
Federal  Government  in  collecting  social  security  and  income  taxes 
from  wage  and  salary  earners.  Employers  have  long  used  the  check- 
off to  collect  such  obligations  as  cash  advances,  company-store  bills, 
rent  for  company  houses,  and  various  others.  It  is  a  method  to 
assure  the  payment  of  their  union  obligations  by  union  members 
which  is  convenient  to  workers  and  unions  and  represents  no  hard- 
ship on  employers.  There  is  no  rational  ground  for  the  present  regula- 
tion of  the  checkoff.  This  subject,  like  unon  security,  is  a  legitimate 
subject  of  contract  and  section  107  would  restore  it  to  the  area  of 
collective  bargaining,  free  from  governmental  interference. 
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CONCILIATION    SERVICE   AND    INTERPRETATION    OF    EXISTING    AGREEMENTS 

In  line  with  our  justified  conviction  that  the  interests  of  sound 
government  require  that  the  functions  of  conciliation  and  mediation 
be  carried  on  under  Cabinet  responsibility  in  the  appropriate  estab- 
lished Department  of  Government,  rather  than  through  an  independent 
agency  as  required  under  the  Labor  Management  Ilelations  Act,  the 
bill  will  re-create  the  United  States  Conciliation  Service  in  the 
Department  of  Labor,  Such  action,  without  more,  however,  is  not 
enough.  The  Labor  Management  Relations  Act  failed  adequately  to 
insure  the  most  effective  conciliation  services  by  ignoring  the  problem 
of  fostering  techniques  for  settling  disputes  under  existing  agreements. 
Moreover,  the  law  restricts  the  discretion  of  the  conciliation  agency 
where  comparatively  minor  disputes  are  concerned.  The  bill  will 
correct  these  deficiencies  of  the  present  law  by  emphasizing  the  f  imction 
of  the  Conciliation  Service  as  an  aid  to  collective  bargaining  and 
industrial  peace  and  by  stressing  the  need  for  the  Service  to  assist  the 
parties  voluntarily  to  settle  their  differences  through  arbitration  as 
well  as  through  the  aid  of  mediation  and  conciliation.  The  bill  re- 
moves the  present  obstacles  preventing  Federal  conciliators  from 
entering  disputes  of  a  local  character  when  the  parties  want  their 
assistance.  At  the  same  time  it  would  encourage  agreements  between 
the  Service  and  State  or  local  mediation  agencies  for  handling  these 
disputes. 

Consistent  with  the  tradition  of  integrity  which  has  characterized 
the  Conciliation  Service  since  its  establishment  in  1913,  the  bill  pro- 
poses to  require  impartial  and  confidential  conduct  on  the  part  of 
conciliators.  A  labor-management  advisory  committee  would  be 
created  to  assist  the  Service  on  questions  of  ])oIicy  and  administration. 
As  has  been  mentioned,  a  weakness  of  the  Labor  Management  Eela- 
tions  Act  provision  arises  from  the  absence  of  any  consideration  for 
the  need  to  prevent  disputes  as  to  grievances  or  other  differences 
flowing  from  the  application  or  interpretation  of  existing  collective- 
bargaining  agreements.  Bargaining  does  not  end  with  the  signing  of 
a  contract.  Rather,  the  contract  provides  a  charter  or  framework 
within  which  labor  and  management  must  in  the  nature  of  things  carry 
out  their  mutual  obligations  and  responsibilities  through  a  process  of 
friendly  adjustment  without  resort  to  economic  force,  for  the  benefit 
of  all  concerned.  To  this  end,  therefore,  we  believe  it  crucial  for  ma- 
chinery and  procedures  to  be  perfected,  so  far  as  possible. 

These  objectives,  however,  cannot  be  reached  through  forcing  upon 
labor  and  management  a  system  of  compulsory  arbitration  since  such 
an  approach,  even  if  it  should  take  the  form  of  requiring  the  parties 
to  provide  for  a  method  of  arbitration  in  their  contracts,  has,  in  our 
opinion,  the  effect  of  settling  of  controversies  by  Government  order 
without  respect  for  the  desires  of  those  involved.  This  result  would 
not  be  a  true  settlement  for  the  elements  of  the  dispute  would  un- 
doubtedly remain.  Moreover,  such  a  provision  of  law  might  well  have 
the  effect  of  depriving  labor  of  the  justified  use  of  economic  force. 

The  most  practicable  method  of  carrying  out  the  purpose  of  pre- 
venting work  stoppages  as  to  the  application  or  interpretation  of 
collective  agreements   would  be   through   basic   reliance   upon   the 
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encouragement  of  the  processes  of  free  collective  bargaining.  Since 
we  are  also  convinced  of  the  desirability  of  clauses  in  agreements  pro- 
viding for  effective  machinery  to  settle  issues  raised  under  these  agree- 
ments, the  bill  proposes  that  this  should  be  a  declared  national  policy, 
that  employers  and  representatives  of  employees  use  every  reasonable 
effort  not  only  to  make  and  maintain  collective-bargaining  agreements 
of  certain  duration,  terminable  only  upon  notice,  and  prohibiting  the 
use  of  economic  coercion  in  violation  of  these  terms,  but  also  to 
establish  procedures  under  these  agreements,  including  final  and 
binding  arbitration,  for  peacefully  settling  disputes  arising  under 
them  (sec.  205).  In  addition  the  parties  are  to  cooperate  with  the 
efforts  of  the  Conciliation  Service  to  settle  any  disputes  which  might 
arise.  These  proposals  as  well  as  those  relating  to  the  United  States 
Conciliation  Service  are  contained  in  title  II  of  the  bill. 

NATIONAL  EMERGENCIES 

Title  III  of  the  bill  contains  the  provisions  for  dealing  with  national 
emergencies  which  result  from  or  are  threatened  by  a  work  stoppage 
in  "a  vital  industry  which  affects  the  public  interest."  It  cures  the 
defects  of  the  Labor  Management  Relations  Act  provisions  for  dealing 
with  such  emergencies  by  making  the  procedures  simple  and  by 
omitting  any  mandatory  procedures.  These,  experience  has  shown, 
contribute  nothing  toward  aiding  a  settlement  of  the  dispute,  but 
arouse  antagonisms  and  delay  settlement.  Title  III  therefore  (1) 
provides  for  emergency  boards  to  investigate  the  dispute,  (2)  empowers 
the  emergency  boards  to  make  recommendations  which  are  to  be  made 
public,  (3)  provides  an  adequate  cooling-off  period  of  30  days  and  (4) 
does  away  with  the  last-offer  ballots. 

This  committee  recognizes  the  paramount  necessity  in  a  democracy 
for  adhering  to  the  principles  of  free  collective  bargaining.  Conced- 
ing for  the  purposes  of  argument  that  even  though  the  prohibition  of 
strikes  and  lock-outs  might  in  some  instance,  result  in  continued 
production,  it  would  do  so  under  Government  compulsion  only  at  the 
sacrifice  of  freedom.  If  carried  to  the  extreme  of  logic,  the  Govern- 
ment must  assume  the  responsibility  for  fixing  the  terms  and  conditions 
of  employment  through  compulsory  arbitration  or  other  means  simi- 
larly repugnant  to  our  society.  The  great  majority  of  disputes  do  not 
involve  a  public  loss  neessitating  drastic  measures.  Such  few  disputes 
as  may  ivsult  in  national  emergencies  of  a  character  actually  imperiling 
the  public  safety  nuay  in  our  judgment  be  met  successfully  through 
measures  for  bringing  the  forces  of  public  opinion  effectively  to  bear 
upon  the  issues  in  support  of  the  President  and  in  such  a  manner  as 
to  induce  settlement  by  the  parties  themselves. 

This  committee  believes  the  provisions  of  title  III  offers  the  wisest 
solution  to  the  admittedly  diincult  problem  of  emergency  dispute. 
The  procedures  are  to  be  resorted  to  only  under  certain  limited  condi- 
tions. The  industry  involved  must  be  "a  vital  industry  which  affects 
the  public  interest,"  and  the  President  must  find  that  a  national  emer- 
gency exists  or  is  threatened.  We  realize  that  a  national  emergency 
should,  where  possible,  be  averted  before  it  actually  exists  and  that, 
under  some  circumstances,  a  national  emergency  may  be  created  not 
merely  after  a  work  stoppage  has  occurred,  but  by  the  threat  of  such 
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a  stoppage.  The  bill  therefore  authorizes  the  President  to  utilize  the 
eniergency  procecLures  when  he  tuicls  that  a  national  emergency  is 
threatened  or  exists  because  a  v.ork  stoppage  has  resulted  or  tureacens 
to  result  from  a  labor  dispute  in  such  an  industry.  When  he  makes  such 
a  lindiiig  the  President  is  to  issue  a  proclamation  to  that  elt'ect. 

The  procedures  which  titie  ill  provides  for  use  in  attempting 
to  bring  about  settlement  of  the  disx3ute  are  designed  to  insure  con- 
ditions under  which  the  parties  themselves  will  be  induced  to  settle 
the  dispute.  Titie  ill  does  this  by  providing  for  appointment  of  an 
emergency  board  by  the  President  after  issuance  of  the  proclamation 
w'iiicii  is  not  only  to  investigate  the  dispute  but  also  is  cliarged  witn 
the  duty  of  seeking  to  induce  the  parties  to  reach  a  settlement  of  the 
dispute  themselves.  By  directing  tlie  board  to  make  recommendations 
as  well  as  hndings,  both  of  which  are  to  be  made  public,  tlie  bill  sub- 
stitutes for  the  work  stoppage,  the  pressure  of  public  opinion  as  a 
stimulus  to  private  agreement.  The  tremendous  power  of  puolic  opinion 
was  testiiied  to  by  witnesses  before  this  committee  in  the  hearings  on 
the  bill.  (kSee  testimony  of  William  H.  Davis  and  William  M.  Leiser- 
son,  transcript  of  hearings,  Senate  Committee  on  Labor  and  Public 
\V  elf  are,  February  7  and  i^'ebruary  23, 11)49.) 

The  same  witnesses  testified  that  their  long  experience  demonstrated 
conclusively  that  the  cooling-oh'  period  will  always  be  agreed  to  by  the 
parcies  witliout  the  compulsion  of  an  injunction  where  tlie  parties  feel 
that  eli'orts  are  being  made  to  help  the  parties  to  settle  the  dispute 
privately  witliout  Government  compulsion.  This  view  is  supported 
oy  the  experience  with  the  cooling-olt  period  under  the  Railway  Labor 
Act.  The  bill  therefore  omits  any  direction  to  use  an  injunction  to 
secure  the  cooling-oli'  period  or  for  any  other  purpose. 

Experience  mider  the  Taft-Hartley  Act  demonstrated  that  Govern- 
ment imposed  cooling-off  periods  frequently  merely  delayed  settlement 
of  the  dispute,  since  the  parties  would  postpone  any  real  efforts  at 
settlement  imtil  the  period  had  expired.  The  committee  bill,  there- 
fore, believes  the  coolmg-otf  period  should  be  of  as  limited  duration  as 
possible  while  at  the  same  time  giving  the  emergency  board  an  ade- 
quate opportunity  to  perforin  its  function.  Title  III  therefore  limits 
the  cooling-off  period  to  a  maximum  of  30  days. 

MISCELLANEOUS   PROVISIONS 

N orris-LaGuardia  Act 

In  recognition  of  the  inroads  which  various  sanctions  under  the 
Taft-Hartley  law  have  made  upon  the  Norris-LaGuardia  Act  by  au- 
thorizing and,  as  we  have  seen,  in  some  cases  requiring  one-sided  in- 
j  mictions  against  unions  without  full  court  hearing,  and  without  the 
orderly  determination  of  the  issues  by  the  National  Labor  Relations 
Board,  we  are  convinced  that  it  is  esential  not  only  to  affirm  but  speci- 
fically to  restore  that  act  to  its  original  status.  This  step,  taken  in  the 
bill,  doubly  insures  that  collective  bargaining  will  no  longer  be  ham- 
pered, as  it  has  been  for  almost  2  years,  by  the  force  of  the  Federal 
injunction. 

It  is  the  committee's  view  that  collective  bargaining  and  injunctions 
against  the  use  of  economic  force  are  diametrical  opposites  in  the  field 
of  healthy  industrial  relations.  The  former  promotes  successful  rela- 
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tions  between  management  and  labor;  the  latter  fosters  discord  and 
friction  by  depriving  labor  of  its  power  to  bargain.  In  accordance 
with  our  desire,  therefore,  to  place  primary  emphasis  upon  collective 
bargaining  as  a  keystone  of  national  labor  policy,  section  401  of  the 
bill,  in  effect,  provides  for  the  return  to  the  safeguards  of  the  Norris- 
LaGuardia  Act  and  of  the  Clayton  Act. 

Political  expenditures 

We  ha^^e  already  reviewed  the  application  of  the  political  expendi- 
ture provision  of  the  Labor-Management  Relations  Act,  For  the  rea- 
sons there  set  forth,  section  402  of  the  bill  reenacts,  in  effect,  section  313 
of  the  Federal  Corrupt  Practices  Act  in  its  form  prior  to  the  War 
Labor  Disputes  Act  and  the  Labor-Management  Relations  Act. 

SECTIONAL  ANALYSIS 

A  detailed  analysis  of  the  provisions  seriatim,  follows : 

Title  I — Repeal  of  Labor  Management  Relations  Act,  1947,  and 
Reenactment  or  National  Labor  Relations  Act  of  1935 

Section  101 :  This  section  provides  for  the  repeal  of  the  Labor  Man- 
agement Relations  Act,  1947. 

Section  102  reenacts  the  National  Labor  Relations  Act  of  1935  as 
it  existed  prior  to  the  enactment  of  the  Labor  Management  Relations 
Act,  1947. 

NATIONAL  LABOR  RELATIONS  BOARD 

Section  103  continues  the  present  National  Labor  Relations  Board 
as  a  five-member  tribunal  instead  of  the  three-member  tribunal  pro- 
vided for  mider  section  3  (a)  of  the  Wagner  Act.  Provision  is  also 
made  for  the  continuation  of  the  present  j)anel  system  by  an  amend- 
ment to  section  3  (b)  of  the  Wagner  Act. 

Section  104  (a)  :  Tliis  section  amends  section  4  (a)  of  the  National 
Labor  Relations  Act  of  1935  as  follows : 

(1)  The  salaries  of  Board  members  are  increased  to  $17,500  per  year. 
The  salary  of  a  Board  member  under  the  Labor  Management  Relations 
Act  is  $12,000  per  year. 

(2)  Language  limiting  the  Board  in  the  selection  of  its  personnel 
by  the  Classification  Act  and  other  statutes  has  been  deleted  as  ob- 
solete since  all  positions  have  been  covered  into  the  competitive  classi- 
fied civil  service  pursuant  to  the  Ramspeck  Act. 

(3)  Provision  is  made  for  the  appointment  and  compensation  of 
arbitrators  in  jurisdictional  dispute  cases. 

Section  104  (b)  :  This  section  deletes  section  4  (b)  of  the  National 
Labor  Relations  Act  of  1935.  The  deleted  section  provided  for  the 
termination  of  the  life  of  the  old  National  Labor  Relations  Board  es- 
tablished pursuant  to  Public  Resolution  No.  44,  approved  June  19, 
1934  (48  Stat.  1183),  and  reestablished  and  continued  pursuant  to  the 
National  Industrial  Recovery  Act. 

BAR  TO  certain  PROCEEDINGS 

Sedtion  105 :  The  intent  of  this  section  is  to  set  aside  the  preserva- 
tive provisions  of  the  General  Savings  Act  of  February  25,  1871  (16 
Stat.  432),  with  respect  to  certain  cases  arising  under  the  Labor  Man- 
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agement  Relations  Act,  1947.  It  is  designed  to  bar  the  National  Labor 
Relations  Board  and  the  courts  from  taking  specified  action  in  cases 
arising  under  title  I  of  the  Labor  Management  Relations  Act,  1947, 
unless  such  action  could  be  taken  under  the  National  Labor  Relations 
Act  with  respect  to  like  cases  occurring  after  the  date  of  passage  of  the 
bill. 

The  Board  is  also  prohibited  by  this  section  from  issuing  complaints 
based  upon  any  unfair  labor  practices  occurring  prior  to  August  22, 
1947,  unless  charges  with  respect  thereto  were  pending  before  the 
Board  on  January  1, 1949. 

UNJUSTIFIABLE   SECONDARY  BOYCOTTS  AND   JURISDICTIONAL  DISPUTES 

The  provisions  of  section  106  of  the  bill  deal  entirely  with  unjusti- 
fiable secondary  boycotts  and  jurisdidtional  disputes.  The  changes 
in  the  National"  Labor  Relations  Act  of  1935  made  by  this  section  may 
be  summarized  as  follows : 

Section  106  (a)  changes  section  1  of  the  act  "Findings  and  policy" 
by  inserting  a  new  paragraph  before  the  final  one.  This  broadening 
of  the  general  statement  of  policy  is  made  necessary  by  the  amend- 
ments to  section  8  creating  remedies  for  unfair  labor  practices  by  labor 
organizations  in  the  case  of  unjustifiable  secondary  boycotts  and  juris- 
dictional disputes  and  creating  remedies  for  an  additional  unfair  labor 
practice  by  employers  in  certain  cases  involving  jurisdictional  disputes. 

Section*  106  (b)  amends  section  2  of  the  National  Labor  Relations 
Act  of  1935  by  adding  a  definition  of  "secondary  boycott"  (sec.  2  (11) ) 
and  a  definition  of  "jurisdictional  dispute"  (sec.  2  (12)). 

A  secondary  boycott,  as  defined  in  the  bill,  includes  anv  concerted 
refusal  to  handle  a  particular  product  or  to  engage  in  a  strike  because 
the  product  has  been  or  is  to  be  manufactured,  produced,  or  distributed 
by  another  employer.  In  other  words,  economic  coercion  brought 
against  one  employer  because  he  deals  with  another  employer,  who 
is  involved  in  a  labor  dispute,  is  defined  by  the  bill  as  a  secondary 
boycott. 

The  term  "jurisdictional  dispute"  is  limited  by  the  definition  to  a 
dispute  between  two  or  more  labor  organizations.  Accordingly,  it 
would  not  apply  to  a  dispute  between  a  union  and  an  unorganized 
group  of  employees  or  to  a  dispute  between  an  employer  and  a  union 
over  the  employer's  assignment  of  work  to  unorganized  employees. 
The  definition  thus  avoids  one  of  the  objectionable  features  of  section 
8  (b)  (4)  (D)  of  the  Taft-Hartley  Relations  Act  which  did  not  require 
that  the  dispute  be  between  two  labor  organizations.  This  latter  sec- 
tion could  be  used  by  an  employer  as  a  device  to  undermine  a  labor 
organization  by  transferring  work  from  employees  in  a  trade,  craft,  or 
class  who  were  organized  to  unorganized  employees  in  another  trade, 
craft,  or  class. 

It  is  intended  that  the  term  "jurisdictional  dispute"  shall  include 
only  disputes  over  the  assignment  or  prospective  assignment  of  a 
particular  work  task.  This  is  what  is  commonly  recognized  as  an 
essential  characteristic  of  such  disputes.  Representation  cases  would 
thus  be  excluded  from  the  definition,  for  such  cases  involve  (where 
more  than  one  union  is  seeking  recognition)  competition  between  rival 
unions  for  the  right  to  be  recognized  as  the  statutory  bargaining  agent 
of  the  veiy  same  group  of  employees.  They  do  not  involve  a  dispute 
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over  the  right  to  perform  particular  work  tasks.  Representation  cases 
are,  therefore,  more  appropriately  resolved  by  an  election  rather  than 
by  arbitration. 

Section  106  (c)  :  This  section  is  one  of  those  designed  to  carry  into 
effect  the  legislative  scheme  for  resolving  jurisdictional  disputes.  It 
is  intended  as  one  of  the  later  steps  in  the  procedure  provided  for  in 
the  bill  and  would  follow,  in  the  appropriate  case,  an  award  made  by 
the  National  Labor  Relations  Board  or  an  arbitrator  under  the  pro- 
posed amendment  to  section  9  (d)  of  the  National  Labor  Relations 
Act  of  1935  (sec.  106  (e)). 

The  section  would  amend  section  8  of  the  Wagner  xlct  by  making 
it  an  unfair  labor  practice  for  an  employer  to  refuse  to  assign  a  par- 
ticular work  task  in  accordance  with  an  award  in  jurisdictional  dispute 
case  under  section  106  (e)  of  the  bill.  This  unfair  labor  practice  is 
thus  designed  to  implement  such  an  award  and  is  intended  to  reacli 
the  occasional  nonneutral  employer  whose  conduct  may  cause  or  pro- 
long a  jurisdictional  dispute. 

Section  106  (d)  :  This  section  would  amend  the  National  Labor 
Relations  Act  of  1935  by  adding  to  section  8  of  that  act  provisions  for 
unfair  labor  practices  of  labor  organizations.  These  provisions  would 
proscribe  secondary  boycotts  and  strikes  when  used  for  the  purposes 
(1)  of  compelling  an  employer  to  violate  his  statutory  obligation  to 
bargain  with  tlie  majority  representative  of  his  employees,  or  (2)  to 
further  a  jurisdictional  dispute. 

The  first  of  these  situations  is  covered  by  the  provision  making  it  an 
unfair  labor  practice  for  a  labor  organization  to  cause  or  attempt  to 
cause  employees  to  engage  in  a  secondary  boycott  or  a  concerte/cl  work 
stoppage  in  order  to  compel  an  employer  to  violate  his  statutory 
obligation  to  bargain  in  any  one  of  three  situations :  (1)  where  another 
labor  organization  has  been  certified  as  bargaining  agent  by  the 
National  Labor  Relations  Board  and  such  certification  is  in  effect  at 
the  time  the  alleged  unfair  labor  practice  occurs;  (2)  where  the  em- 
ployer is  required  by  an  order  of  the  National  Labor  Relations  Board 
to  bargain  with  another  labor  organization,  or  (3)  where  another 
labor  organization,  although  uncertified,  has  a  valid  and  subsisting 
collective-bargaining  agreement  and  the  time  has  not  been  reached 
during  which  a  question  concerning  representation  may  appropriately 
be  raised. 

The  purpose  of  this  provision  is  to  safeguard  the  stability  of  existing 
bargaining  relations  against  assault  by  rival  unions  througli  the  use 
of  economic  force.  The  public  interest  in  stable  bargaining  relations 
is  thus  recognized.  In  addition,  the  employer  is  safeguarded  from 
pressure  by  a  rival  union  at  a  time  when  he  is  dealing  with  the  majority 
representative  of  his  employees  as  required  by  law.  The  majority, 
too,  is  protected  in.  its  status  as  bargaining  agent.  This  provision 
also  seizes  to  accord  protection  to  certifications  and  orders  of  the 
Board  determining  the  status  of  a  bargaining  representative. 

Section  106(d) ,  as  already  noted,  would  also  amend  the  Wagner  Act 
to  make  it  an  unfair  labor  practice  for  a  labor  organization  to  cause  or 
attempt  to  cause  employees  to  engage  in  a  secondary  boycott  or  a 
concerted  work  stoppage,  in  furtherance  of  a  jurisdictional  dispute. 
Such  conduct  is  an  unfair  labor  practice  only  if  the  labor  organization 
is  seeking  to  compel  an  employer  to  assign  a  particular  work  task 
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contrary  to  an  award  made  pursuant  to  the  arbitration  provisions 
of  the  bill.  This  unfair  labor  practice,  like  the  parallel  employer 
unfair  labor  practice  provided  for  in  section  106(c),  serves  to  imple- 
ment that  portion  of  the  bill  providins^  for  the  arbitration  of  juris- 
dictional disputes  and  to  secure  compliance  therewith. 

Section  106(e)  :  This  section  sets  forth  the  procedure  to  be  followed 
in  the  arbitration  of  jurisdictional  disputes.  It  would  amend  section  9 
of  the  National  Labor  Relations  Act  of  1935. 

Procedure  for  the  arbitration  of  such  disputes  may  be  set  in  motion 
when  a  secondary  boycott  or  a  strike  is  in  effect  or  when  such  action 
is  merely  threatened.  Resort  to  the  Board  thus  may  serve  to  forestall 
recourse  to  economic  force  in  connection  with  jurisdictional  disputes. 

The  proceeding  may  be  instituted  by  any  party  interested  in  the 
dispute.  Thus,  the  machinery  of  the  bill  may  be  set  in  motion  by  an 
interested  labor  union  or  employer.  The  bill  expressly  assures  to  the 
affected  employer  an  opportunity  to  be  heard. 

The  bill  authorizes  the  Board  either  to  hear  and  determine  the  dis- 
pute itself  or  to  appoint  an  arbitrator  for  that  purpose.  The  Board 
€an,  therefore,  draw  upon  the  experience  of  pereons  specially  skilled 
in  the  handling  ,of  these  disputes,  which  frequently  are  complicated  in 
character.  The  award  of  the  arbitrator  is  to  be  given  the  same  effect 
as  an  award  of  the  Board  except  that,  in  any  subsequent  unfair  labor 
practice  proceeding  instituted  to  give  effect  to  the  award,  the  Board 
mav  refuse  to  enforce  the  award  if  it  finds  it  clearly  unreasonable. 

Whether  the  dispute  is  to  be  heard  and  determined  by  the  Board 
itself  or  by  an  arbitrator,  reasonable  opportunity  must  first  be  afforded 
the  parties  to  resolve  the  dispute  themselves.  Emphasis  is  thus  placed 
upon  voluntary  adjustment.  Government  intervention  takes  place  only 
when  voluntary  methods  of  adjustment  fail  to  resolve  the  dispute 
within  a  reasonable  time. 

Standards  for  the  determination  of  the  work-task-assignment  issue 
are  set  forth  in  the  bill.  These  include  ]5rior  Board  certifications, 
union  charters  or  interunion  agreements,  decisions  of  agencies  estab- 
lished by  unions  to  consider  jurisdictional  disputes,  the  past  work 
history  of  the  contending  labor  organizations,  and  the  policy  of  the 
act. 

An  important  provision  contained  in  this  section  is  one  which 
permits  the  Board  to  treat  the  case  as  one  involving  a  petition  for  an 
election  under  section  9  (e) ,  if  at  any  stage  of  the  proceeding  it  appears 
that  tlic  dispute  is  not  a  jurisdictional  dispute  but  one  concerning 
representation.  This  authority  serves  to  introduce  a  degree  of  flexi- 
bility into  the  proceedings.  It  serves,  also,  to  avoid  unnecessary  delay 
in  obtaining  an  election  in  a  rej'jresenfative  case  where  the  case 
erroneously  is  brought  before  the  Board  as  a  jurisdictional  dispute. 

It  is  intended  that,  in  any  derivative  complaint  case,  the  award 
made  pursuant  to  the  provisions  of  this  section  of  the  bill  shall  gen- 
erally be  determinative  of  the  work-task-assignment  issue.  This  proce- 
dure is  thus  patterned  after  present  procedure  before  the  Board  in 
representation  cases  and  refusal-to-]iargain  cases  in  which  the  prior 
certification  of  representatives  is  ordinarilv  decisive  of  the  representa- 
tion and  unit  issued  in  the  derivative  unfair-labor-practice  case.  It  has 
the  advantage  of  limiting  the  issues  and  expenditing  decisions  in  the 
unfair-labor-practice  case. 
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Section  106  (f)  :  This  section  merely  amends  section  9  (d)  of  the 
National  Labor  Relations  Act  of  1935  to  provide  for  the  inclusion  of 
the  jurisdictional  dispute  case  record  in  the  record  required  to  be  filed 
in  the  court  in  cases  for  the  enforcement  or  review  of  any  orders  of  the 
Boad  based  upon  the  arbitration  award.  Section  9  (d)  already  con- 
tains similar  provisions  in  cases  involving  a  Board  certification  in  a 
representative  case. 

RESTRICTIVE  STATE  LAWS 

Section  107:  This  section  would  amend  the  proviso  to  section  8  (3) 
of  the  National  Labor  Relations  Act  of  1935  to  permit  employers 
subject  to  the  act  to  make  collective-bargaining  agreements  providing 
for  the  closed  shop  or  other  forms  of  union  security  or  for  the  check-off 
of  union  dues  and  assessments  notwithstanding  the  provisions  of  State 
laws.  The  intended  effect  of  this  provision  is  to  make  any  State  law 
on  this  subject  which  is  inconsistent  with  the  bill  no  longer  determina- 
tive in  proceedings  before  the  Board.  This  provision  would  have  the 
effect,  too,  of  maldng  any  such  State  laws  unenforceable  by  the  State 
itself,  except  where  purely  local  enter])rises  are  involved.  The  result 
of  the  j)rovisions  of  this  section  would  be  to  place  these  matters  in  the 
area  of  free  collective  bargaining  between  labor  and  management. 

NOTICE    OF    TERMINATIO:Nr    OR    MODIFICATION    OF    COLLECTIVE-BARGAINING 

CONTRACTS 

Section  108 :  This  section  makes  it  an  unfair  labor  practice  for  either 
an  employer  or  a  labor  organization  to  terminate  or  modify  an  existing 
agreement  except  upon  30  days'  advance  notice  to  the  United  States 
Conciliation  Ser\ace.  This  requirement  will  enable  the  Service  to  be 
apprised  in  time  to  be  able  to  maintain  bargaining  relations  or  prevent 
controversies  from  developing  into  open  conflict. 

The  provisions  of  this  section  would  be  enforceable  by  the  Board 
in  the  same  manner  as  any  other  unfair  labor  practices  and  it  is  in- 
tended that  similar  and  nondiscriminatory  sanctions  shall  be  available 
against  both  labor  organizations  and  employers. 

Title  II — Mediation  and  Arbttration 

This  title  provides  for  the  reestablishment  of  the  LTnited  States 
Conciliation  Service  in  the  Department  of  Labor.  This  step,  the  com- 
mittee believes,  is  necessary  for  a  coordinated  and  sound  administra- 
tion of  Government  labor  functions.  Provision  is  also  made  in  this 
section  for  the  encouragement  of  resort  to  arbitration  and  for  a  proce- 
dure for  the  guidance  of  the  Service  and  the  parties  to  disputes.  The 
major  provisions  of  this  title  maj^  be  summarized  as  follows : 

TIIE  united  states  CONCILIATION  SERVICE 

Section  201 :  This  section  reestablishes  the  United  States  Concilia- 
tion Service  in  tlie  Department  of  Labor.  The  Service  is  to  be  under 
the  direction  of  a  Director,  to  be  appointed  by  the  President  with  the 
advice  and  consent  of  the  Senate.  The  section  restores  to  the  Secre- 
tary of  Labor  the  functions  transferred  to  the  Federal  Mediation  and 
Conciliation  Service  by  the  Labor  Management  Relations  Act,  1947. 
The  personnel  and  records  of  the  Federal  Mediation  and  Conciliation 
Service  are  also  transferred  to  the  Department  of  Labor.  The  section 
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provides,  in  addition,  that  the  Service  is  to  be  administered  under  the 
general  direction  and  supervision  of  the  Secretary  of  Labor.  General 
policies  and  standards  for  operation  of  the  Service  are  to  be  formulated 
by  the  Director  with  the  approval  of  the  Secretary.  The  bill  also  au- 
thorizes the  Secretary  to  appoint  and  fix  the  compensation  of 
conciliators,  mediators,  and  arbitrators, 

FUNcnoNS  or  the  service 

Section  202  describes  the  functions  of  the  Service  and  permits  the 
Director  to  intervene  in  any  labor  dispute  in  any  industry  affecting 
commerce  whenever,  in  his  judgment,  such  intervention  would  assist 
the  j)arties  in  settling  the  dispute.  Tlie  Director  is  authorized,  how- 
ever, to  enter  into  agreements  with  State  and  local  mediation  agencies 
relating  to  the  mediation  of  labor  disputes  where  effects  are  predomi- 
nantly local  in  character.  Provision  is  also  made  in  this  section  for 
cooperation  by  the  Service,  upon  request  of  the  parties,  in  the  for- 
mulation of  agreements  for  arbitration  and  in  the  selection  of 
arbitrators. 

CONTDTJCT   OF   CONCILIATION   OFFICERS 

Section  203  prescribes  standards  for  the  conduct  of  Conciliation 
officers. 

DUTIES   OF  EMPLOYERS   AND  EMPLOYEES 

Section  204 :  This  section  declares  that  it  is  the  duty  of  employers 
and  employees  to  exert  every  reasonable  effort  to  make  and  maintain 
collective-bargaining  agreements  and  to  participate  fully  and 
promptly  in  meetings  called  by  the  Service  to  aid  in  settling  disputes. 
The  purpose  of  these  provisions  is  to  emphasize  the  importance  of 
peaceful  and  voluntary  methods  of  adjusting  industrial  disputes. 

INTERPRETATION   OF   EXISTING  AGREEMENTS 

Section  205 :  This  section  is  intended  to  carry  out  the  recommenda- 
tion made  by  the  President  in  his  message  on  the  state  of  the  Union 
of  January  5,  1949,  that  procedures  be  developed  for  the  settlement, 
without  the  use  of  economic  force,  of  disputes  over  the  interpretation 
or  application  of  an  existing  collective-bargaining  agreement. 

The  bill  declares  it  to  be  the  public  policy  of  the  United  States 
"that  any  collective-bargaining  agreement  in  an  industry  affecting 
commerce  shall  provide  procedures  by  which  either  party  to  such 
agreement  may  refer  disputes  growing  out  of  the  interpretation  or 
application  of  the  agreement  to  final  and  binding  arbitration."  The 
Conciliation  Service  is  directed  to  assist  employers  and  labor  organi- 
zations in  developing  procedures  for  arbitration,  in  framing  issues, 
and  in  selecting  arbitrators. 

The  provisions  of  this  action  are  intended  to  encourage  resort  to  the 
process  of  voluntary  arbitration  in  disputes  involving  the  interpreta- 
tion or  application  of  collective-bargaining  agreements.  It  is  our  ex- 
pectation that  parties  to  collective-bargaining  agreements  will  with 
increasing  frequency  include  arbitration  provisions  in  their  contracts 
thereby  minimizing  the  possibility  of  resort  to  economic  force  in  this 
area. 
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LABOR-MANAGEMENT  ADVISORY   COMMITTEES 

Section  206:  This  section  provides  for  the  appointment  of  labor- 
management  advisory  committees  such  as  were  originally  set  up  when 
the  Service  was  in  the  Department  of  Labor.  The  function  of  these 
committees  is  to  advise  the  Secretary  of  Labor  on  questions  of  policy 
and  administration  affecting  the  work  of  the  Service.  Membership 
in  such  committees  is  to  consist  of  an  equal  number  of  labor  and  man- 
agement representatives  and  one  or  more  public  members.  The  chair- 
man is  to  be  selected  from  the  representatives  of  the  public. 

Title  III — National  Emergencies 

Title  III  of  the  bill  deals  with  national  emergencies  resulting  from 
work  stoppages  in  vital  industries  which  affect  the  public  interest. 
It  is  intended  to  provide  a  method  by  which  the  Government  can 
effectively  assist  in  the  settlement  of  a  controversy  during  a  period 
in  which  the  parties  maintain  the  status  quo.  The  procedures  pro- 
vided are  to  be  used  only  in  the  exceptional  cases  involving  a  grave 
national  emergency. 

The  provisions  of  this  title  may  be  summarized  as  follows : 

declaration  of  national  emergency 

Section  301 :  This  section  defines  the  circumstances  under  which  the 
national  emergency  procedure  is  to  be  set  in  motion.  It-  provides 
that  wherever  the  President  finds  that  a  national  emergency  is 
threatened  or  exists  because  a  stoppage  of  work  has  occurred  or  is 
threatened  in  a  vital  industry  which  affects  the  public  interest,  he 
shall  issue  a  proclamation  to  that  effect. 

emergency  boards 

Section  302:  Upon  issuance  of  his  proclamation  of  a  national 
emergency,  the  President  is  to  appoint  an  emergency  board.  This 
board  is  required  to  make  its  report  to  the  President  within  25  days 
after  the  issuance  of  the  proclamation.  Such  report  is  to  include 
both  the  findings  and  recommendations  of  the  board.  The  bill  re- 
quires that  the  report  be  transmitted  to  the  parties  and  be  made  public. 

It  is  important  to  emphasize  that  this  section,  unlike  the  Labor 
Management  Relations  Act,  1947,  requires  the  board  to  make  findings 
and  recommendations.  The  bill  thus  makes  it  possible  to  secure  from 
a  group  of  impartial  experts  findings  and  recommendations  upon  the 
basis  of  which  an  informed  opinion  can  be  reached. 

The  section  prescribes  a  total  cooling-off  period  of  30  days ;  25  days 
during  which  the  emergency  board  is  making  its  investigation  and 
report  plus  5  days  after  the  report  has  been  submitted.  During  tliis 
30-day  period,  the  parties  to  the  dispute  "shall  continue  or  resume 
work  and  operations  under  the  terms  and  conditions  of  employment 
which  were  in  effect  immediately  prior  to  the  beginning  of  the  dispute 
unless  a  change  therein  is  agreed  to  by  the  paities." 

powers   of  emergency  BOxVRDS 

Section  303 :  This  section  requires  that  a  separate  emergency  board 
be  appointed  for  each  dispute.  Each  board  is  to  be  composed  of  such 
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number  of  disinterested  persons  as  the  President  may  deem  appro- 
priate. The  board  is  granted  the  necessary  powers  to  carry  out  its 
duties. 

Title  IV — Miscellaneous  PRO\T:siO]srs 

^y?PLICATION   OF  ANTI-INJUNCTION   STATUTES 

Section  401 :  This  section  is  intended  to  restore  in  full  force  and 
effect  the  prohibitions  in  the  ISTorris-LaGuardia  Act  and  the  Clayton 
Act  against  the  issuance  of  labor  injunctions.  Provision,  however, 
is  made  for  the  National  Labor  Eelations  Board  to  enforce  its  orders 
in  the  Federal  courts  in  the  same  manner  that  it  had  under  the  Na- 
tional Labor  Relations  Act  of  1935. 

POLITICAL   CONTRIBUTIONS 

Section  402 :  The  effect  of  this  section  is  to  restore  the  political- 
contributions  provisions  of  the  Federal  Corrupt  Practices  Act  as  it 
existed  prior  to  the  War  Labor  Disputes  Act  by  striking  from  the 
Corrupt  Practices  Act  provisions  relating  to  labor  organizations. 

DEFINITIONS 

Section  403  defines  certain  terms  which  are  used  generally  through- 
out the  bill. 

SAVING   PROVISION 

Section  404:  This  section  makes  it  clear  that  no  provision  of  the 
act  is  to  be  construed  as  compelling  an  employee  to  render  forced 
labor  without  his  consent  or  to  work  under  abnormally  dangerous 
conditions. 

EXEMPTION    OF   RAILW^\Y   LABOR   ACT 

Section  405  contains  a  savings  clause  applicable  to  titles  II  and 
III  witJi  respect  to  persons  subject  to  the  Railway  Labor  Act.  Title 
I  is  not  included  in  this  section  since  the  effect  of  section  2(2)  of 
the  National  Labor  Relations  Act  of  1935  defining  "employer"  is 
to  provide  a  savings  clause  with  respect  to  the  Railway  Labor  Act 
as  to  the  provisions  of  that  title. 

SEPARABILITY 

Section  406  contains  the  couA'entional  separability  provision. 
The  S.  249  substitute  reported  by  the  committee  is  as  follows : 
Strike  out  all  after  the  enacting  clause  and  insert : 

That  this  Act  may  be  cited  as  the  "National  Labor  Relatioiis  Act  of  1949". 

Title  I — Repeal  of  Labob-Management  Relations  Act,  1947,  A^'D  Reexactment 
OF  National  Labor  Relations  Act  of  1935 

REPEAL   OF   labor-management   RELATIONS   ACT,    1947 

Sec  101.  The  Labor-Management  Relations  Act,  1947  (Public  Law  Numbered 
101,  Eightieth  Congress)  is  hereby  repealed. 
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EEENACTMENT    OF   THE    NATIONAL    LABOR   RELATIONS    ACT 

Sec  102  The  National  Labor  Relations  Act  of  1935  (49  Stat.  449),  as  it  existed 
reenLted       ^''^''^'^^'^^  "^  ^^^  Labor-Management  Relations  Act,  1947,  is  hereby 

MEMBERSHIP    OP    NATIONAL    LABOR    RELATIONS    BOARD 

tiofffAP^nf  fo?^"''''^''''''  ^.^Ir^  ^^^  °^  ^^^"on  3  Of  the  xNational  Labor  Rela- 
tions Act  of  1935  are  amended  to  read  as  follows  : 

'■Rnfrrr^^-;i!^  ,^^^  National  Labor  Relations  Board  (hereinafter  called  the 
nSn^f.f  ^^.^V^'^^'^by  continued  as  an  agency  of  the  United  States.  The  Board  shall 
consist^  of  five  members,  appointed  by  the  President  by  and  with  the  advice  and 
consent  of  the  Senate.  The  terms  of  office  of  the  members  of  the  Board  Yn  office 
?.tlJ:  d^^te  of  enactment  of  the  National  Labor  Relations  Act  of  1949  shall  ex- 

S  dn^nf  fn  I  ^^ V\*^^  ^r""  ""^  "'^""  appointment.  Members  appointed  after 
such  date  of  enactment  shall  be  appointed  for  terms  of  five  vears  each  excent- 
l?U  ■  ^"7  individual  chosen  to  fill  a  vacancy  shall  be  appointed  only  for  the 
unexpired  term  of  the  member  whom  he  shall  succeed.  The  President  shall  des- 
ignate one  member  to  serve  as  Chairman  of  the  Board.  Any  member  of  the  Board 
may  be  removed  by  the  President,  upon  notice  and  hearing,  for  neglect  of  duty  or 
malfeasance  m  office,  but  for  no  other  cause. 

hZi^LT^^  Board  is  authorized  to  delegate  to  any  group  of  three  or  more  mem- 
Ponrrf^Ln^'^nV-  t'?%Po«'ers  which  it  may  itself  exercise.  A  vacancy  in  the 
nn^™  ^f  L  V^^'""  ^^^  ""^^^  ^^  "'^  remaining  members  to  exercise  all  of  the 
«m,ffo  o  ^  ^""^/l'  ^^'^  ^^""^^  members  of  the  Board  shall,  at  all  times,  con- 
stitute a  quorum  of  the  Board,  except  that  two  members  shall  constitute  a  qourum 
ot  any  group  designated  pursuant  to  the  first  sentence  hereof.  The  Board  shall 
have  an  official  seal  which  shall  be  judicially  noticed  " 

n^S^kSt  (^>  ^"^section  (a)  of  section  4  of  the  National  Labor  Relations  Act 
oi  1935  IS  amended  to  read  as  follows  : 

"Sec  4  (a)  Each  member  of  the  Board  shall  receive  a  salary  of  $17  500  a 
year,  shall  be  eligible  for  reappointment,  and  shall  not  engage  in  any  other 
H  f.!of  ^'  ^°7.t'«"l  Z  ^"iPloyment.  The  Board  shall  appoint  such  employees  as 
It  may  from  time  to  time  find  necessary  for  the  proper  performance  of  its  duties 
Any  arbitrators  appointed  by  the  Board  under  section  9(d)  may  be  appointed 
in  the  manner  authorized  by  section  15  of  the  Act  of  August  2,  'l946  (5  U  S  C 
.IV  '?  ,r.''  ^i^^jatf's  to  be  determined  by  the  Board  but  not  exceeding  $100," 
Zt  fn'^T^tr  ^''S'^o^  l""  traveling  expenses  as  authorized  by  section  5  of  such 
Act  (&  L.h.C.  (3b-2)  for  persons  so  employed.  The  Board  may  establish  or  uti- 
lize such  regional,  local,  or  other  agencies  and  utilize  such  voluntarv  and  un- 
compensaied  services,  as  may  from  time  to  time  be  needed.  Attorneys  appointed 
under  this  section  may,  at  the  direction  of  the  Board,  appear  for  and  represent 
SLSf  f?  in  any  ease  in  court.  Nothing  in  this  Act  shall  be  construed  to  au- 
nS.Hnl  ?  ^'^''"^f  ?■  f.PP?^"t  individuals  for  the  purpose  of  conciliation  or 
DeplrtmLt  of  Labour '^  ^^^^^'  ^^^^""^  ^"^""^  ^^'''''''^  "^^^  ^^  obtained  from  the 

(b)    Section  4  of  the  National  Labor  Relations  Act  of  1935  is  amended  by 
section^" (''b)"^"''''    ^^^    "'^'■^''^   """^   ^^    relettering   the   succeeding  sub- 

BAR    TO    CERTAIN    PROCEEDINGS 

/i?'^^;  I'^-^-^J^otwithstaniding  the  provisions  of  the  Act  of  February  25.  1871 
Ub  Mat.  -i62),  neither  the  Board  nor  any  court  of  the  United  States  "shall  have 
jurisdiction  to  entertain,  process,  make,  impose,  or  enforce  anv  petition,  com- 
plaint, order  liability,  or  punishment  under  the  National  Labor  Relations  Act, 
as  amended  by  the  Labor-I\Ianagement  Relations  Act,  1947,  with  respect  to  any 
act  or  omission  occurring  prior  to  the  date  of  enactment  of  this  Act,  unless 
such  petition,  complaint,  order,  liability,  or  punishment  could  be  entertained 
processed,  made,  imposed,  or  enforced  under  the  National  Labor  Relations  Act 
with  respect  to  a  like  act  or  omission  occurring  after  the  date  of  enactment  of 
this  Act.  No  complaint  shall  hereafter  be  issued  by  the  National  Labor  Relations 
Board  based  upon  any  unfair  labor  practice  occurring  prior  to  August  22  1947 
unless  charges  with  respect  thereto  were  pending  before  the  Board  on 'Janu- 
ary 1,  1949. 
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UNJUSTIFIABLE    SECONDARY    BOYCOTTS    AND    JURISDICTIONAL    DISPUTES 

Sec.  106.  (a)  Section  1  of  the  National  Labor  Relations  Act  of  1935  is 
amended  by  inserting  after  the  third  paragraph  thereof  the  following  new  para- 
graph : 

"Experience  has  further  demonstrated  that  certain  unjustifiable  conflicts  be- 
tween or  among  labor  organizations  lead  to  strikes  and  other  forms  of  indus- 
trial strife  which  substantially  burden  or  obstruct  commerce,  and  that  the 
failure  of  employers  to  maintain  a  neutral  position  aggravates  and  prolongs 
these  conflicts.  The  public  interest  requires  abatement  of  such  industrial  strife 
through  just,  peaceable,  and  final  settlement." 

(b)  Section  2  of  the  National  Labor  Relations  Act  of  1935  is  amended  by 
striking  out  paragraph  (11)  thereof  and  by  adding  two  new  paragraphs  (11) 
and  (12),  to  read  as  follows  : 

"(11)  The  term  'secondary  boycott'  means  a  concerted  refusal  in  the  course 
of  employment  by  employees  of  one  employer  to  produce,  manufacture,  trans- 
port, distribute,  or  otherwise  work  on  articles,  materials,  goods,  or  commodi- 
ties because  they  have  been  or  are  to  be  manufactured,  produced,  or  distributed 
by  another  employer. 

"(12)  The  term  'jurisdictional  dispute'  means  a  dispute  between  two  or  more 
labor  organizations  (not  established,  maintained,  or  assisted  by  any  employer 
action  defined  in  this  Act  as  an  unfair  labor  practice)  concerning  the  assign- 
ment or  pro-spective  assignment  of  a  particular  work  task  by  an  employer." 

(c)  Section  8  of  the  National  Labor  Relations  Act  of  1935  is  amended  by 
inserting  after  the  figure  "8"  at  the  beginning  thereof  the  letter  "(a)"  and  add- 
ing at  the  end  of  thereof  a  new  paragraph  (6)  to  read  as  follows  : 

"(6)  To  refuse  to  assign  a  particular  work  task  in  accordance  with  an  award 
under  section  9(d)  of  this  Act." 

(d)  Section  8  of  the  National  Labor  Relations  Act  of  1935  is  amended  by 
adding  at  the  end  thereof  a  new  subsection  (b)  to  read  as  follows  : 

"(b)  It  shall  be  an  unfair  labor  practice  for  a  labor  organization — 

"(1)  to  cause  or  attempt  to  cause  employees  to  engage  in  a  secondary  boy- 
cott, or  a  concerted  work  stoppage,  to  compel  an  employer  to  bargain  with 
a  particular  labor  organization  as  the  representative  of  his  employees  if — 
"(a)  another  labor  organization  is  the  certified  representative  of  such 
employees  within  the  meaning  of  section  9  of  this  Act ;  or 

"(b)  the  employer  is  required  hy  an  order  of  the  Board  to  bargain  with 
and  labor  organization  ;  or 

"(c)  the  employer  is  currently  recognizing  another  labor  organization 

(not  established,  maintained,  or  assisted  by  any  employer  action  defined 

in  this  Act  as  an  unfair  labor  practice)  and  has  executed  a  collective- 

bargnining  agreement  with  such  other  labor  organization,  and  a  question 

concerning  representation  may  not  appropriately  be  raised  under  section 

9  of  this  Act. 

"(2)   to  cause  or  attempt  to  cause  employees  to  engage  in  a  secondary 

boycott,  or  a  concerted  work  stoppage,  in  furtherance  of  a  jurisdictional 

dispute  if  such  labor  organization  is  seeking  to  compel  an  employer  to  assign 

a  particular  work  task  contrary  to  an  award  made  under  section  9  (d)  of 

this  Act." 

(e)  Section  9  of  the  National  Labor  Relations  Act  of  1935  is  amended  by  insert- 
ing between  subsections  (c)  and  (d)  thereof  a  new  subsection  (d)  to  read  as 
follows : 

"(d)  Whenever  a  jurisdictional  dispute  results  in  or  threatens  to  result  in  a 
concerted  work  stoppage,  or  a  secondary  boycott,  affecting  commerce,  the  Board 
may  hear  and  determine,  or  appoint  an  arbitrator  to  hear  and  determine,  the  dis- 
pute, and  issue  an  award,  first  affording  the  labor  organizations  involved  in  the 
dispute  a  reasonable  opportunity  to  settle  their  controversy  between  or  among 
themselves.  In  determining  the  dispute,  the  Board  or  the  arbitrator,  as  the  case 
may  be,  may  consider  any  prior  Board  certification  under  which  any  such  labor 
organizfition  claims  the  right  to  represent  employees  who  are  or  may  be  hired  or 
assigned  to  perform  the  work  tasks  in  dispute,  any  union  charters  or  interunion 
agreements  purporting  to  define  areas  of  jurisdiction  between  or  among  the  con- 
tending labor  organizations,  the  decisions  of  any  agency  established  by  unions  to 
consider  such  disputes,  the  past  work  history  of  the  organizations  involved  in  the 
dispute,  and  the  policies  of  this  Act.  If  an  arbitrator  is  appointed  to  hear  and 
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determine  a  dispute,  be  shall  proceed  in  accordance  with  snch  rules  and  regula- 
tions as  the  Board  may  prescribe ;  and  bis  award  determining  the  dispute  shall 
have  the  same  effect  as  an  award  of  the  Board.  In  any  proceeding  under  this 
section,  the  employer  whose  assignment  or  prospective  assignment  of  a  particular 
work  task  is  in  controvei'sy  shall  have  an  opportunity  to  be  heard  in  any  hearing 
conducted  by  the  Board,  or  an  arbitrator,  as  the  case  may  be.  If  at  any  stage  of 
the  proceeding  it  shall  appear  to  the  Board  that  the  dispute  is  in  fact  one  con- 
cerning representation,  it  shall  treat  the  case  as  one  instituted  under  section  9(c) 
of  this  Act  and  proceed  accordingly." 

(f )  Subsection  (d)  of  section  9  of  the  National  Labor  Relations  Act  of  1935  is 
reiettered  "(e)"  and,  as  relettered,  is  amended  to  read  as  follows: 

(e)  Whenever  an  order  of  the  Board  made  pursuant  to  section  10(c)  is  based 
in  whole  or  in  part  upon  facts  certified  following  an  investigation  pursuant  to 
subsection  (c)  of  this  section,  or  upon  an  award  made  in  proceedings  under  sub- 
section (d)  of  this  section,  and  there  is  a  petition  for  the  enforcement  or  review  of 
such  order,  such  certification  and  the  record  of  such  investigation,  or  such  award 
and  the  record  of  the  proceedings  under  subsection  (d)  of  this  section,  as  the  case 
may  be,  shall  be  included  in  the  transcript  of  the  entire  record  required  to  be  filed 
under  subsections  10  (e)  or  10  (f ) ,  and  thereupon  the  decree  of  the  court  enforcing 
modifying,  or  setting  aside  in  whole  or  in  part  the  order  of  the  Boax'd  shall  be 
made  and  entered  upon  the  pleadings,  testimony,  and  proceedings  set  forth  in  such 
transcript." 

FREEDOM  FROM  RESTRICTIVE  STATE  lAWS 

Sec.  107.  The  proviso  of  section  8 (a)  (3)  of  the  National  Labor  Relations  Act  of 
1935  is  amended  to  read  as  follows  :  "Provided,  That  nothing  in  this  Act,  or  in  any 
other  statute  of  the  United  States,  or  in  any  State  law,  shall  preclude  an  employer 
engaged  in  commerce,  or  whose  activities  affect  commerce,  from  making  an  agree- 
ment with  a  labor  organization  (not  established,  maintained,  or  assisted  by  any 
employer  action  defined  in  this  Act  as  an  unfair  labor  practice)  to  require  as  a 
condition  of  employment  membership  therein,  or  from  paying  to  such  labor  orga- 
nization, pursuant  to  a  collective-bargaining  agreement,  membership  obligations 
of  sums  equivalent  thereto  by  deduction  from  wages  or  salaries,  if  such  labor 
organization  is  the  representative  of  the  employees  as  provided  in  section  9  (a ) ,  in 
the  appropriate  collective-bargaining  unit  covered  by  such  agreement  when  made." 

NOTICE    OF    TERMINATION    OR    MODIFICATION    OF    COLLECTIVE-BARGAINING    CONTRACTS 

Sec.  108.  Section  8  of  the  Notional  Labor  Relations  Act  of  1935  is  amended 
by  adding  at  the  end  thereof  the  following : 

"(c)  It  shall  be  an  imfair  labor  practice  for  an  employer  or  a  labor  organization 
to  terminate  or  modify  a  collective-bargaining  contract  covering  employees  in 
an  industry  affecting  commerce,  unless  the  party  desiring  such  termination  or 
modification  notifies  the  United  States  Conciliation  Service  of  the  proposed 
termination  or  modification  at  least  thirty  days  prior  to  the  expiration  date  of 
the  contract,  or  thirty  days  prior  to  the  time  it  is  proposed  to  make  such  termina- 
tion or  modification,  whichever  is  earlier." 

Title  II — Mediation  and    Arbitration 

THE    united    states    CONCILIATION    SERVICE 

Sec.  201.  (a)  The  United  States  Conciliation  Service  is  hereb.v  reestablished 
in  the  Department  of  Labor;  and  the  functions  transferred  to  the  Federal  Media- 
tion and  Conciliation  Service  by  section  202  (d)  of  the  Lalior-Management 
Relations  Act,  1947,  are  hereby  restored  to  the  Secretary  of  Labor.  The  Service 
shall  be  under  the  direction  of  a  Director  of  Conciliation  (hereinafter  called  the 
"Director"),  who  shall  be  appointed  by  the  President  by  and  with  the  advice 
and  consent  of  the  Senate.  The  Director  shall  receive  compensation  at  the  rate 
of  $15,000  per  annum. 

(b)  The  personnel,  records,  property,  and  unobligated  balances  of  appropria- 
tions, allocations,  or  other  funds  of  the  Federal  Mediation  and  (Conciliation 
Service  are  hereby  transferred  to  the  Department  of  Labor.  Such  transfer  shall 
not  affect  any  proceedings  pending  before  the  Federal  Mediation  and  Conciliation 
Service  or  any  rule  or  regulation  heretofore  made  by  it  or  by  the  Federal  Media- 
tion and  Conciliation  Director. 
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(c)  The  United  States  Conciliation  Service  shall  be  administered  under  the 
general  direction  and  super\'ision  of  the  Secretary  of  Labor.  General  policies 
and  standards  for  the  operation  of  the  Service  shall  be  formulated  and  promul- 
gated by  the  Director  of  Conciliation,  with  the  approval  of  the  Secretary  of  Labor. 

(d)  The  Secretary  is  authorized,  subject  to  the  civil-service  laws,  to  appoint 
such  clerical  and  other  personnel  as  may  be  necessary  for  the  execution  of  the 
functions  of  the  Service,  and  shall  fix  their  compensation  in  accordance  with  the 
Classification  Act  of  1923,  as  amended,  and  may,  without  regard  to  the  provisions 
of  the  civil-service  laws  and  the  Classification  Act  of  1923,  as  amended,  appoint 
and  fix  the  compensation  of  such  conciliators,  mediators,  and  arbitrators  as  may 
be  necessary  to  carry  out  the  functions  of  the  Service. 

FUNCTIONS    OP    THE    SERVICE 

Sec.  202.  (a)  The  United  States  Conciliation  Service  (hereinafter  called  the 
"Service")  shall  assist  labor  and  management  in  settling  disputes  through  the 
processes  of  free  collective  bargaining.  The  Director  shall  have  authority  to 
proffer  the  facilities  of  the  Service  in  any  labor  dispute  in  any  industry  affecting 
commerce  either  upon  his  own  motion  or  upon  the  request  of  one  or  more  of  the 
parties  to  the  dispute  whenever,  in  his  judgment,  the  facilities  of  the  Service  will 
assist  the  parties  in  settling  the  dispute. 

(b)  Upon  request  of  the  parties  to  the  dispute,  the  Service  shall  cooperate  in 
formulating  an  agreement  for  the  arbitration  of  the  dispute,  in  selecting  an 
arbitrator  or  arbitrators,  and  in  making  such  other  arrangements  and  in  taking 
such  other  action  as  may  be  necessary. 

(c)  The  Service  shall  furnish  to  employer,  employees,  and  other  public  and 
private  agencies,  information  concerning  the  practicability  and  desirability  of  es- 
tablishing suitable  agencies  and  methods  to  aid  in  the  settlement  of  labor  disputes 
by  mediation,  conciliation,  arbitration,  and  other  peaceful  means,  and  to  promote 
and  encourage  the  uses  and  procedures  of  sound  collective  bargaining.  The  Di- 
rector is  authorized  to  establish  suitable  procedures  for  cooperation  with  State 
and  local  mediation  agencies  and  to  enter  into  agreements  with  such  State  and 
local  mediation  agencies  relating  to  the  mediation  of  labor  disputes  whose  effects 
are  predominantly  local  in  character. 

(d)  Through  conferences  and  such  other  methods  as  it  deems  appropriate,  the 
Service  shall  seek  to  improve  relations  between  employers  and  the  representatives 
of  their  employees  for  the  purpose  of  avoiding  labor  disputes  and  preventing  such 
disputes  as  might  occur  from  developing  into  stoppages  of  operations  which 
might  affect  commerce  or  develop  consequences  injurious  to  the  general  welfare. 

CONDUCT    OP    CONCILIATION    OFFICERS 

Sec.  203.  The  Director  and  the  Service  shall  be  impartial.  They  shall  respect 
the  confidence  of  the  parties  to  any  dispute.  Commissioners  of  Conciliation 
shall  not  engage  in  arbitration  while  serving  as  Commissioners  and  they  shall  not 
participate  in  cases  in  which  they  have  a  pecuniary  or  personal  interest. 

DUTIES  OF  EMPLOYERS  AND  EMPLOYEES 

Sec.  204.  In  order  to  prevent  or  minimize  labor  disputes  affecting  the  free  flow 
of  commerce  or  threatening  consequences  injurious  to  the  general  welfare,  it  shall 
be  the  duty  of  employers  and  employees,  and  their  representatives  to — 

(a)  exert  every  reasonable  effort  to  make  and  maintain  collective-bargain- 
ing agreements  for  definite  periods  of  time,  concerning  (1)  rates  of  pay, 
hours,  and  terms  and  conditions  of  work;  (2)  adequate  notice  of  desire  to 
terminate  or  change  such  agreements  ;  (3)  abstention  from  strikes,  lock-outs, 
or  other  acts  of  economic  coercion  in  violation  of  such  agreements;  and  (4) 
procedures  for  the  peaceful  settlement  of  disputes  involving  the  interpreta- 
tion or  application  of  such  agreements  ; 

(b)  participate  fully  and  promptly  in  such  meetings  as  may  be  under- 
taken by  the  Service  for  the  purpose  of  aiding  in  a  settlement  of  any  dispute 
to  which  they  are  parties. 

INTERPRETATION  OF  EXISTING  AGREEMENTS 

Sec.  205.  It  is  the  public  policy  of  the  United  States  that  any  collective-bar- 
gaining agreement  in  an  industry  affecting  commerce  shall  provide  procedures 
by  which  either  party  to  such  agreement  may  refer  disputes  growing  out  of  the 
interpretation  or  application  of  the  agreement  to  final  and  binding  arbitration. 
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The  Service  is  authorized  and  directed  to  assist  employers  and  labor  organiza- 
tions in — 

(a)  developing  such  procedures  ; 

,(b)  applying  such  procedures  to  individual  cases,  including  assistance  in 
framing  the  issues  in  dispute  and  the  terms  and  conditions  under  vphich  the 
arbitration  proceeding  shall  be  conducted,  including  methods  for  the  selec- 
tion of  the  arbitrator  or  arbitrators  ;  and 

(c)  selecting  an  arbitrator  or  arbitrators,  including  making  available  to 
the  parties  a  roster  of  names  from  which  the  parties  may  choose  one  or  more 
arbitrators  and,  if  the  parties  so  desire,  designating  one  or  more  arbitrators. 

LABOR-MANAGEMENT  ADVISORY  COMMITTEES 

Sec.  206.  (a)  The  Secretary  of  Labor  shall  appoint  such  labor-management 
advisory  committees  as  he  deems  necessary  or  appropriate  in  the  administration 
of  this  title.  The  membership  of  each  such  committee  shall  consist  of  equal  num- 
bers of  labor  and  management  representatives,  and  one  or  more  public  members. 
The  Secretary  shall  designate  a  public  member  as  chairman.  Members  of  such 
advisory  committees  shall  serve  without  compensation,  but  shall  receive  trans- 
portation, and  per  diem  in  lieu  of  subsistence  at  a  rate  of  $25  a  day,  as  authorized 
by  section  5  of  the  Act  of  August  2,  1946  (5  U.S.C.  73b-2),  for  persons  so  serving. 
Such  committees  shall  have  authority  to  adopt,  amend,  or  rescind  such  rules  and 
regulations  as  may  be  necessary  to  the  performance  of  their  functions. 

(b)  Such  advisory  committees  shall  advise  the  Secretary  on  questions  of  policy 
and  administration  affecting  the  work  of  the  Service  and  shall  perform  such 
other  functions  to  help  in  achieving  the  purposes  of  this  title  as  the  Secretary 
may  request. 

Title  III — National  Emergencies 

DECLARATION    OP    NATIONAL    EMERGENCY 

Sec.  301.  Whenever  the  President  finds  that  a  national  emergency  is  threatened 
or  exists  because  a  stoppage  of  work  has  resulted  or  threatens  to  result  from  a 
labor  dispute  (including  the  expiration  of  a  collective-bargaining  agreement)  in  a 
vital  industry  which  affects  the  public  interest,  he  shall  issue  a  proclamation  to 
that  effect  and  call  upon  the  parties  to  the  dispute  to  refrain  from  a  stoppage  of 
work,  or  if  such  stoppage  has  occurred,  to  resume  work  and  operations  in  the 
public  interest. 

EMERGENCY  BOARDS 

Sec.  302.  (a)  After  issuing  such  a  proclamation,  the  President  shall  promptly 
appoint  a  board  to  be  known  as  an  "emergency  board." 

(b)  Any  emergency  board  appointed  under  this  section  shall  promptly  investi- 
gate the  dispute,  shall  seek  to  induce  the  parties  to  reach  a  settlement  of  the 
dispute  and  in  any  event  shall,  within  a  period  of  time  to  be  determined  by  the 
President  but  not  more  than  twenty-five  days  after  the  issuance  of  the  proclama- 
tion, make  a  report  to  the  President,  unless  the  time  is  extended  by  agreement  of 
the  parties,  with  the  approval  of  the  board.  Such  report  shall  include  the  findings 
and  recommendations  of  the  board  and  shall  be  transmitted  to  the  parties  and  be 
made  public.  The  Secretary  of  Labor  shall  provide  for  the  board  such  steno- 
graphic, clerical,  and  other  assistance  and  such  facilities  and  services  as  may 
be  necessary  for  the  discharge  of  its  functions. 

(c)  After  a  Presidential  proclamation  has  been  issued  under  section  301,  and 
until  five  days  have  elapsed  after  the  report  has  been  made  by  the  board  appointed 
under  this  section,  the  parties  to  the  dispute  shall  continue  or  resume  work  and 
operations  under  the  terms  and  conditions  of  employment  which  were  in  effect 
immediately  prior  to  the  beginning  of  the  dispute  unless  a  change  therein  is 
agreed  to  by  the  parties. 

POWERS  OF  EMERGENCY  BOARDS 

Sec  303.  A  separate  emergency  board  shall  be  appointed  pursuant  to  section 
302  for  each  dispute  and  shall  be  composed  of  such  number  of  persons  as  the 
President  may  deem  appropriate,  none  of  whom  shall  be  pecuniarily  or  otherwise 
interested  in  any  organizations  of  employees  or  in  any  employer  involved  in  the 
dispute.  The  provisions  of  section  11  of  the  National  Labor  Relations  Act,  as 
amended  by  this  Act  ( relating  to  the  investigatory  powers  of  the  National  Labor 
Relations  Board)  shall  be  applicable  with  respect  to  any  board  appointed  under 
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this  section,  and  its  members  and  agents,  and  with  respect  to  the  exercise  of  their 
functions,  in  the  same  manner  that  such  provisions  are  applicable  with  respect  to 
the  National  Labor  Relations  Board.  Any  board  appointed  under  this  section 
may  prescribe  or  adopt  such  rules  and  regulations  as  it  deems  necessary  to  govern 
its  functions.  Members  of  emergency  boards  shall  receive  compensation,  at  rates 
determined  by  the  President,  when  actually  employed,  and  travel  expenses  as 
authorized  by  section  5  of  the  Act  of  August  2,  1946  (5  U.S.C.  73b-2),  for  persons 
so  employed.  When  a  board  appointed  under  this  section  has  been  dissolved,  its 
records  shall  be  transferred  to  the  Secretary  of  Labor. 

Title  IV — Miscellaneous  Provisions 

AMPLICATION  OF  ANTI-INJUNCTION   STATUTES 

Sec.  401.  The  Act  entitled  "An  Act  to  amend  the  Judicial  Code  and  to  define 
and  limit  the  jurisdiction  of  courts  sitting  in  equity,  and  for  other  purposes" 
(Norris-LaGuardia  Act),  approved  March  24,  1932  (U.S.C,  title  29,  sees.  101- 
115),  and  sections  6  and  20  of  the  Act  entitled  "An  Act  to  supplement  existing 
laws  against  unlawful  restraints  and  monopolies,  and  for  other  pui*poses"  (Clay- 
ton Act),  approved  October  15,  1914,  as  amended  (U.S.C,  title  15,  sec.  17,  and 
title  29,  sec.  52),  are  continued  in  full  force  and  effect  in  accordance  with  the 
provisions  of  such  Acts ;  except  that  the  provisions  of  such  Act  and  such  sec- 
tions shall  not  be  construed  to  be  applicable  with  respect  to  section  10  of  the 
National  Labor  Relations  Act. 

POLITICAL  CONTRIBUTIONS 

Sec  402,  Section  610  of  title  18  of  the  United  States  Code  (Public  Law  772, 
Eightieth  Congress,  second  session) ,  is  amended  to  read  as  follows  : 

"Sec.  610.  It  is  unlawful  for  any  national  bank,  or  any  corporation  organized 
by  authority  of  any  law  of  Congress,  to  make  a  contribution  in  connection  with 
any  election  to  any  political  office,  or  for  any  corporation  whatever  to  make  a 
contribution  in  connection  with  any  election  to  any  political  ofllce,  or  for  any 
corporation  whatever  to  make  a  contribution  in  connection  with  any  election  at 
which  Presidential  and  Vice  Presidential  electors  or  a  Senator  or  Representative 
In,  or  a  Delegate  or  Resident  Commissioner  to,  Congress  are  to  be  voted  for,  or 
for  any  candidate,  political  committee,  or  other  person  to  accept  or  receive  any 
contribution  prohibited  by  this  section.  Every  corporation  which  makes  any 
contribution  in  violation  of  this  section  shall  be  fined  not  more  than  $5,000 ;  and 
every  ofiicer  or  director  of  any  corporation  who  consents  to  any  contribution  by 
the  corpration  in  violation  of  this  section  shall  be  fined  not  more  than  $1,000, 
or  imprisoned  not  more  than  one  year,  or  both." 

DEFINITIONS 

Sec  403.  When  used  in  this  Act — 

(1)  The  term  "industry  affecting  commerce"  means  any  industry  or  activity 
in  commerce  or  in  which  a  labor  dispute  would  burden  or  obstruct  commerce  or 
tend  to  burden  or  obstruct  commerce  or  the  free  flow  of  commerce. 

(2)  The  terms  "commerce,"  "affecting  commerce,"  "labor  dispute,"  "em- 
ployer," "employee,"  "labor  organization,"  and  "person"  shall  have  the  same 
meaning  as  when  used  in  the  National  Labor  Relations  Act  as  reenacted  by 
title  I  of  this  Act, 

SAVING  PROVISION 

Sec  404.  Nothing  in  this  Act  shall  be  construed  to  require  an  individual  em- 
ployee to  render  labor  or  service  without  his  consent,  nor  shall  anything  in  this 
Act  be  construed  to  make  the  quitting  of  his  labor  by  an  individual  employee  an 
illegal  act ;  nor  shall  any  court  issue  any  process  to  compel  the  performance  by  an 
individual  employee  of  such  labor  or  service,  without  his  consent ;  nor  shall  the 
quitting  of  labor  by  an  employee  or  employees  in  good  faith  because  of  abnormally 
dangerous  conditions  for  work  at  the  place  of  employment  of  such  employee  or 
employees  be  deemed  a  strike  under  this  Act. 

EXEMPTION   OF  RAILWAY  LABOR  ACT 

Sec  405.  The  provisions  of  titles  II  and  III  of  this  Act  shall  not  be  applicable 
with  respect  to  any  matter  which  is  subject  to  the  provisions  of  the  Railway  Labor 
Act,  as  amended. 
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SEPARABILITT 

Sec.  406.  If  any  provision  of  tliis  Act,  or  the  application  thereof  to  any  person 
or  circumstance,  shall  be  held  invalid,  the  remainder  of  this  Act,  or  the  applica- 
tion of  such  provision  to  other  person  or  circumstances,  shall  not  be  affected 
thereby. 

Amend  the  title  so  as  to  read :  "A  bill  to  repeal  the  Labor-Management  Rela- 
tions Act  1947,  to  reenact  the  National  Labor  Relations  Act  of  1935,  and  for 
other  purposes." 

(81st  Congress,  1st  Session,  Senate,  Report  99,  Part  2) 

NATIONAL  LABOR  RELATIONS  ACT  OF  1949 

May  4   (legislative  day,  April  11),  1949.— Ordered  to  be  printed 

Mr.  Taft  (for  himself,  Mr.  Smith,  and  Mr.  Donnell),  from  the 
U.S.  Congress  Senate  Committee  on  Labor  and  Public  Welfare, 
submitted  the  following 

MINOPtlTY  VIEWS 

[To  accompany  S.  249] 
Introductory 

In  reporting  out  S.  249  in  its  present  form  (hereinafter  referred  to 
as  the  committee  bill),  the  majority  of  the  Committee  on  Labor  and 
Public  Welfare  are  asking  the  Senate  to  pass  a  law  wliich  the  com- 
mittee had  no  part  in  formulating.  According  to  the  Secretary  of 
Labor,  the  committee  bill  was  drafted  under  his  direction  with  the 
advice  and  assistance  of  the  heads  of  several  executive  agencies  and 
departments  and  approved  by  the  President.  Consideration  by  the 
committee  of  the  committee  bill  as  a  whole  or  of  any  of  its  specific 
provisions  was  completely  denied.  jNIinority  members  were  not  even 
permitted  to  offer  amendments.  Without  discussion  in  committee, 
by  an  8-to-5  vote  which  strictly  followed  party  lines,  the  committee 
bill  was  sent  to  the  floor  just  as  it  had  been  drafted  by  persons  out- 
side the  legislative  branch  of  the  Government.  The  many  and  valu- 
able suggestions  made  by  various  responsible  witnesses  during  the 
hearings  were  completely  ignored.  The  entire  procedure  followed  with 
respect  to  this  bill  represents  a  complete  abandonment  of  the  legisla- 
tive principles  upon  which  our  Government  was  founded. 

The  signers  of  tliis  report  in  approaching  the  subject  of  labor  legis- 
lation this  year  are  motivated  by  the  urge  to  bring  about  more 
amicable  relations  between  management  and  labor.  "Wliat  we  want  to 
avoid  at  all  hazards  is  the  atmosphere  of  animosity  and  class  division 
which  is  being  engendered  by  an  unfortmiate  propaganda. 

If  we  are  to  have  sound  labor-management  relationships  in  this 
country,  and  if  we  are  to  bring  the  two  groups  into  an  atmosphere  of 
partnership,  rather  than  antagonism,  we  must  do  all  that  we  can  to 
meet  every  legitimate  criticism  of  the  act.  We  have  tried  to  start 
from  the  beginning  and  develop  amendments  embodying  the  best 
features  of  all  past  labor  laws. 
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In  the  spirit  of  statesmanship  and  not  of  partisanship,  we  have 
adopted  from  the  Wagner  Act  and  the  Taft-Hartley  Act  tliose  pro- 
visions which  may  well  be  agreed  upon  as  fair  and  just  to  both  parties 
and  as  aiding  in  the  establishment  of  right  management-labor  rela- 
tionships. This  will  be  the  purpose  of  the  signers  of  this  report  in 
dealing  with  this  matter  when  the  legislation  comes  up  for  debate  on 
the  floor  of  the  Senate. 

We  have  pointed  out  this  background  because  we  must  urge  drastic 
amendment  of  the  committee  bill  upon  the  floor  of  the  Senate,  which 
is  always  an  undesirable  method  of  legislating.  We  would  have  pre- 
ferred proposing  our  amendments  in  committee  and  would  have 
cooperated  with  the  majority  to  the  fullest  extent  in  working  out  an 
equitable  labor-management  law.  We  have  repeatedly  indicated  our 
desires  to  modify  the  existing  law  where  changes  are  shown  to  be 
necessary  or  desirable  in  the  interests  of  an  evenly  balanced  labor- 
management  policy  and  the  protection  of  the  public.  There  are,  how- 
ever, certain  fundamental  objectives  of  the  present  law  which  in 
one  form  or  another  must  be  retained.  If  enacted  into  law,  the  com- 
mittee bill,  S.  249,  would : 

(1)  Deprive  the  American  public  of  any  effective  protection  in 
national  paralysis  strikes  by  eliminating  the  power  of  the  President  to 
obtain  an  injunction ; 

(2)  Deprive  the  jSIediation  and  Conciliation  Service  of  that  confi- 
dence in  its  impartiality,  which  is  so  necessary  if  it  is  to  accomplish  its 
objectives,  by  returning  it  to  the  Department  of  Labor ; 

(3)  Deprive  the  American  workingman  by  elimination  of  the  non- 
Communist-affidavit  requirement  of  his  most  effective  tool  for  expos- 
ing and  driving  out  Communists  from  positions  of  leadership  in  his 
union; 

(4)  Abolish  all  control  over  the  union  welfare  funds  which  are 
supported  by  employer  contributions,  and  thus  deprive  the  employees 
of  the  assurance  that  they  will  participate  in  the  benefits  of  the  funds 
created  for  them ; 

^5 )  Eliminate  the  prohibition  of  strikes  by  Government  employees ; 

(6)  Permit  union  officers  to  use  union  funds  for  direct  contributions 
to  political  candidates  by  making  the  Corrupt  Practices  Act  apply 
only  to  corporations,  thus  permitting  elections  to  be  bought  and  dues 
dollars  used  for  purposes  contrary  to  the  desires  of  a  substantial  por- 
tion of  the  union  membership ; 

(7)  Require  employers  to  bargain  in  good  faith  while  permitting 
unions  to  bargain  on  a  "take  it  or  leave  it"  basis ; 

(8)  Remove  one  of  the  great  incentives  for  collective  bargaining: 
The  knowledge  that  the  other  party  will  be  responsible  in  a  court  of 
law  for  its  commitments  in  the  contract  once  made ; 

( 9 )  Remove  all  restrictions  upon  mass  and  coercive  picketing,  thus 
permitting  unions  by  force  and  violence  to  prevent  employees  from 
going  to  work ; 

(10)  Permit  a  closed  shop  and  a  closed  union  barring  many  work- 
men from  engaging  in  their  chosen  trade,  permitting  unions  to  require 
the  discharge  of  employees  although  they  may  have  been  denied 
membership  for  completely  unjustifiable  reasons,  and  placing  no  re- 
striction upon  the  amount  of  the  initiation  fee  unions  may  require; 

85-167— 74— pt.  2 9 
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(11)  Return  supervisory  employees  to  that  status  in  which  their 
loyalties  are  divided  and  management  deprived  of  any  effective  repre- 
sentation in  the  conduct  of  labor-management  relations ; 

( 12)  Deprive  employers  of  their  guai'anty  of  the  right  of  free  speech ; 

(13)  Permit  secondary  boycotts  as  a  means  of  forcing  organization 
on  employers  and  employees,  or  as  a  means  of  retribution  against  those 
Avho  refuse  to  accept  union  demands ; 

(14)  Provide  no  effective  deterrent  for  jurisdictional  strikes  and 
secondary  boycotts ; 

(15)  Remove  many  procedural  reforms  governing  the  National 
Labor  Relations  Board  in  the  conduct  of  its  affairs ; 

(16)  Deny  professional  employees  the  right  to  separate  representa- 
tion by  a  union  of  their  own  choosing ; 

(17)  Permit  the  check-off  of  union  fines,  penalties,  assessments^ 
dues,  and  initiation  fees  from  employees'  wages  without  authorization 
from  such  employees ; 

(18)  Remove  the  wholesome  requirement  that  labor  organizations 
report  to  their  membership  upon  their  financial  affairs ; 

(19)  Nullify  State  laws  abolishing  or  regulating  compulsory  union 
membership ; 

(20)  Remove  protection  for  craft  unions  and  equality  for  unaffiliated 
unions. 

The  Evidence 

The  hearings  conducted  by  the  Senate  Committee  on  Labor  and 
Public  Welfare  on  S.  249  failed  to  develop  a  case  for  the  opponents 
of  the  Taft-Hartley  Act,  so  far  as  the  basic  principles  of  that  act  were 
concerned.  It  was  unfortunate  that  the  abuse  of  the  act  was  con- 
tinued under  such  epithets  as  "slave  labor,"  "antilabor,"  "vicious  legis- 
lation," etc. 

However,  it  was  obvious  during  the  hearings  that  there  was  a  strong 
feeling  by  union  leadership  against  the  act  as  such,  and  there  was  a 
strong  demand  from  them  for  its  repeal.  We  seek,  as  we  have 
stated  above,  to  bring  about  an  understanding  between  management 
and  labor  and  to  develop  legislation  under  which  both  parties  to  these 
unfortunate  labor  controversies  can  go  ahead  with  machinery  de- 
"\'eloped  to  settle  their  disputes  amicably  and  to  protect  the  public 
health  and  welfare  against  threatening  work  stoppages. 

As  a  matter  of  fact,  the  evidence  did  bring  out  that  since  the  passage 
of  the  Taft-Hartley  Act  the  union  have  gained  in  membership,  wages 
paid  to  their  employees  have  increased  steadily,  and  disputes  wnth 
employers  have  been  settled  with  fewer  w^ork  stoppages  than  prior 
to  that  act. 

The  Secretary  of  Labor  furnished  the  following  statistics  on  strikes : 


Monthly  averages 


Stoppages 


Workers 


Man-days 


1 .  1935-39 

2.  War  period,  December  1941-August  1945 

3.  Post-war  period,  September  1945-June  1947. , . 

4.  Taft-Hartley  period,  July  1947-December  1948. 


239 
334 
401 
259 


94,  000 
153,000 
351,000 
140,  000 


1,410,000 

829,  000 

7,  570,  000 

2,  530,  000 
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In  this  report  the  minority  proposes  to  review  the  chief  objections 
made  to  the  provisions  of  the  Taft-Hartley  Act  and  to  propose  certain 
amendments  to  the  pending  legislation,  S.  249,  the  committee  bill.. 
Approaching  the  matter  from  this  standpoint,  we  note  that  the  oppo- 
nents of  the  Taft-Hartley  Act  generally  confined  their  attacks,  apart 
from  mattei-s  of  administration,  procedure,  and  elections,  to  five  main 
points — alleged  interference  with  collective  bargaining,  ban  on  the 
closed  shop,  ban  on  secondary  boycotts,  legal  liabilities  of  unions  for 
perfonnance  of  contracts,  and  injunctions. 

We  will  deal  with  these  points,  and  in  connection  with  our  dis- 
cussion of  them  we  will  suggest  amendments  we  believe  to  be  desirable' 
to  the  pending  legislation. 

Alleged  interference  ivith  collective  hargainlng 

The  basis  of  the  Taft-Hartley  Act  is  free  and  equal  collective  bar- 
gaining, which  never  existed  under  the  Wagner  Act.  The  witnesses 
who  charged  tliat  the  Taft-Hartley  Act  in  some  w^ay  favored  individual 
bargaining  were  unable  to  point  to  any  case  in  which  this  had  occurred. 
The  argument  seems  to  be  that,  since  unions  were  deprived  of  some 
powers  they  previously  enjoyed,  it  would  be  somewhat  more  difficult 
to  organize  nonunion  plants,  where  individual  bargaining  still  jDre- 
vailed.  Since  all  reasonable  methods  of  organization  are  preserved, 
by  the  Taft-Hartley  law's  adoption  of  the  provisions  of  the  Wagner 
Act,  this  seems  a  ridiculous  charge. 

The  Taft-Hartley  Act  provisions  cited  as  "interference"  M'ith  free' 
collective  bargaining  were  its  requirement  that  union  dues  check-off 
be  authorized  by  the  individual  emploj^ee,  its  welfare-fund  provisions, 
its    ban    on    closed-shop    contracts,    and   limitations   on   union-shop' 
contracts. 

So  far  as  the  check-off  is  concerned,  the  evidence  indicated  that  most 
unions  have  had  no  difficulty  obtaining  individual  authorizations,, 
and  the  principle  that  no  worker's  wages  should  be  diverted  without 
his  individual  consent  is  preserved. 

No  one  regards  the  present  provision  on  welfare  funds  (sec.  302^ 
LMRA)  as  perfect;  but,  Avith  more  than  3,000,000  employees  now  hav- 
ing part  of  their  earnings  diverted  into  such  funds  and  the  practice 
growing,  some  protection  against  misuse  of  such  funds  to  the  detriment 
of  the  employee  seems  imperative.  The  facts  are  that  the  number  of 
employees  covered  by  such  funds  has  doubled  under  the  Taft-Hartley^ 
Act,  indicating  that  the  charge  this  provision  has  interfered  Avith 
bargaining  cannot  be  sustained.  So  far  as  protecting  employees'' 
equities  is  concerned.  Secretary  Tobin  agreed  that  some  regulations,, 
similar  to  those  on  insurance,  probably  were  needed,  but  still  he  in- 
sisted tliat  the  minor  safeguards  in  the  Taft-Hartley  Act  be  eliminatecL 

As  to  the  limitations  on  closed  and  union  shops,  it  must  be  remem- 
bered that  the  Wagner  Act  adopted  a  principle  w^hich  seriously  limits 
tlie  civil  rights  of  every  workman.  Because  a  majority  of  the  em- 
ployees select  a  bargaining  agent,  every  other  employee  is  cleprivecF 
of  his  right  to  contract  with  his  employer  or  have  any  voice  in  the 
determination  of  his  wages,  hours,  or  working  conditions.  Surely 
some  limitations  on  the  kind  of  contract  Mhich  tlie  bargaining  agent 
and  the  employer  may  make  is  justified  to  protect  that  employee  and 
others  who  desire  to  obtain  a  job  in  the  plant.  The  closed  shop  is 
declared  to  be  against  public  policy  by  the  laws  of  17  States — collective 
bargaining  is  no  less  free  because  it  adopts  that  policy. 
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In  principle  it  is  difficult  to  follow  the  reasoning  of  those  who  appear 
to  insist  that  employers  and  unions  should  be  free  to  make  any  sort  of 
contract  they  desire,  whatever  might  be  its  injurious  impact  on  society 
and  individuals,  and  that  Government  must  set  no  limits  in  this  field. 
By  that  kind  of  reasoning,  the  conspiracy  between  the  employers  and 
union  in  the  New  York  IBEW  case  should  have  been  perfectly  legal, 
since  both  parties  benefited  by  it,  and  only  the  public  suffered. 

Union  liability  for  violation  of  contract 

All  witnesses  opposing  the  Taft-Hartley  Act  insisted  that  collective- 
bargaining  contracts  should  be  observed  and  carried  out  by  both 
parties,  but  objected  to  section  301  making  unions  suable  as  legal 
entities  for  breach  of  contract. 

The  main  argument  against  this  provision  was  that  it  would  involve 
unions  in  a  mass  of  litigation  and  prevent  their  functioning  to  carry 
out  their  economic  aims.  The  record  shows  this  has  not  been  the  case, 
with  only  45  such  suits  filed  in  18  months  and  many  of  them  by  unions 
against  employers.  But  the  provision  has  cut  down  to  a  remarkable 
degree  the  prevalence  of  "wildcat"  strikes  in  violation  of  contracts. 

Some  witnesses  claimed  unions  were  liable  for  suits  in  State  courts 
and  making  them  liable  in  Federal  courts  was  unnecessary  while  others 
took  the  contradictory  position  that  collective-bargaining  contracts, 
while  they  should  be  observed,  should  not  be  enforceable. 

Ban  on  closed  shop  and  secondary  boycotts 

Inasmuch  as  we  have  proposed  various  modifications  of  the  present 
act's  restrictions  upon  compulsory  union  membership  and  secondary 
boycotts  and  eliminated  the  mandatory  injunctions  in  all  cases  our 
analysis  and  comment  upon  the  arguments  against  these  provisions 
has  been  placed  with  the  discussion  of  the  respective  amendments. 

Amendments  to  S.  2^9 

The  amendments  we  propose  incorporate,  for  the  most  part,  the 
provisions  of  the  bill  (S.  1126)  as  it  was  reported  to  the  floor  of  the 
Senate  by  the  Committee  on  Labor  and  Public  Welfare  in  1947.  In 
a  number  of  instances  we  have  eliminated  provisions  of  that  bill  be- 
cause experience  have  proven  them  to  be  unwise.  We  have  consider- 
ably changed  the  national  emergency  provisions  which  were  carried 
without  change  from  the  Senate  committee  bill  into  the  Taft-Hartley 
Act.  We  have  permitted  greater  latitude  in  the  restrictions  upon 
compulsory  union  membership  contracts.  The  provision  making  it 
mandatory  that  the  National  Labor  Relations  Board  seek  a  court  in- 
junction in  secondary  boycotts  and  jurisdictional  strikes  has  been 
eliminated.  The  provision  depriving  replaced  economic  strikers  of  a 
vote  in  representation  elections  has  also  been  eliminated. 

Of  those  amendments  which  were  added  to  the  1947  committee  bill 
on  the  floor  of  the  Senate  we  have  retained  and  modified  the  non- 
Communist  affidavit  requirement,  the  restrictions  upon  welfare  funds 
and  the  suit  for  damages  in  secondary  boycotts.  Provisions  added  in 
conference  with  the  House  of  Eepresentatives  have  been  largely  elimi- 
nated. We  have  retained  in  a  modified  form  the  restrictions  upon  po- 
litical contributions  and  the  prohibition  of  strikes  by  Government  em- 
ployees Which  were  added  to  the  bill  by  the  conferees. 
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Amendment  No.  1 

the  national  labor  relations  board,  internal  organization 
and  limitations  upon  its  discketion 

Increase  in  Board  tnembers.lii'p 

The  1947  act  increased  the  Board  from  three  to  five  members  and 
permitted  panelization  by  authorizing  it  to  delegate  its  powers  to 
three  of  such  members.  The  bill  passed  by  the  Senate  at  that  time 
would  have  created  a  seven-member  Board,  but  in  conference  the 
lower  number  was  agreed  upon.  The  size  of  the  Board  was  increased 
in  the  hope  that  case  handling  might  be  expedited.  Congress  recog- 
nized that  speed  is  of  the  essence  in  the  determination  of  labor  con- 
troversies. Delay  in  case  handling  tends  to  encourage  use  of  self-help 
by  the  litigants  which  may  take  the  form  of  strikes. 

Even  with  the  larger  case  load  the  five-member  Board  has  been  able 
to  dispose  of  cases  more  rapidly  than  its  predecessor.  The  average 
number  of  days  between  the  issuance  of  the  trial  examiner's  report  and 
the  Board's  order  is  now  about  170  days  (p.  2593).^  When  compared 
with  the  137  days  from  filing  of  a  charge  to  issuance  of  a  complaint, 
the  40  days  between  issuance  of  complaint  and  close  of  hearing,  and 
the  100  days  between  the  close  of  the  hearing  and  issuance  of  the  trial 
examiner's  report  it  is  apparent  that  a  real  "bottleneck"  exists  at  the 
Board  level.  The  number  of  cases  pending  at  various  stages  is  also  a 
clear  indication  that  the  Board  may  not  expect  any  lessening  of  the 
number  of  cases  it  must  consider.  Mr.  Denham  testified  (p.  1882) 
that  there  were  7,827  complaint  cases  pending  on  January  1,  1949,  of 
which  2,093  were  hold-over  ones  from  the  Wagner  Act,  4,460  were 
charges  against  employers,  and  796  against  labor  organizations.  Wliile 
most  of  these  cases  will  be  disposed  of  without  Board  action,  they  do 
not  take  into  account  the  large  volume  of  representation  cases  which 
the  Board  will  determine. 

In  the  amendment  we  have  proposed,  the  seven-member  Board 
agreed  upon  by  the  Senate  in  1947  is  again  placed  in  the  bill.  Also, 
in  accord  with  the  recommendation  of  the  Hoover  Commission  with 
respect  to  the  membership  on  administrative  agencies,  we  have  re- 
quired that  no  more  than  four  of  the  members  may  be  members  of 
the  same  political  party. 

Revieio  Section  and  trial  examiners 

Complaint  case,  which  involve  charges  that  either  an  employer  or  a 
labor  organization  has  committed  an  unfair  labor  practice,  are  heard 
by  trial  examiners  who  are  sent  out  from  the  Washington  office  on 
individual  case  assignments.  After  a  trial  examiner  has  completed 
a  hearing  he  returns  to  Washington  to  prepare  his  conclusions  and 
recommendations  with  respect  to  what  the  Board's  order  should  be. 
Wliile  operating  under  the  Wagner  Act,  the  Board  maintained  a  group 
of  attorneys  in  what  was  called  the  Review  Section.  This  section  re- 
ceived the  trial  examiner's  report  and  recommendations,  and  any  ex- 
ceptions to  such  which  may  have  been  filed  by  the  parties,  and  prepared 

1  This  and  all  subsequent  page  references  are  to  the  transcript  of  hearings  before  the 
Senate  Committee  on  Labor  and  Public  Welfare  on  S.  249.  Printing  of  the  hearings  has  not 
been  completed. 
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a  simimary  of  the  case  and  draft  of  the  Board's  order.  The  effect,  be- 
cause of  the  backlog  of  cases  and  the  impossibility  of  each  Board  mem- 
ber reviewing  the  record  in  each  case,  was  to  substitute  the  recom- 
mendation of  the  Review  Section  for  the  majority  judgment  of  the 
Board  members  as  individual  judges  in  a  great  many  cases.  The  Taft- 
Hartley  Act  abolished  the  Review  Section  and  provided  instead  that 
"each  Board  member  may  have  individual  legal  assistants  who  will  work 
"witli  him  in  reviewing  the  cases  assigned  to  his  panel. 

lit  was  also  frequently  the  custom  under  the  Wagner  Act  for  trial 
examiners  to  consult  and  advise  with  the  Board  on  cases  they  had 
heard  after  exceptions  had  been  filed  and  even  after  oral  argument. 
On  occasion  attorneys  from  the  Review  Section  consulted  with  trial 
examiners  as  to  their  report  and  recommendations  prior  to  there 
having  been  issued.  Believing  that  these  i^ractices  were  completely 
contrary  to  sound  judicial  procedure.  Congress  prohibited  them  in  the 
1947  act. 

•In  the  1949  hearings  the  only  witness  who  commented  upon  these 
reforms  vras  the  Board's  Chairman,  Paul  Herzog.  While  disapjiroving 
of  the  prior  ))ractice  of  trial-examiner  consultation  with  the  Board, 
he  opposed  the  writing  of  such  a  prohibition  into  the  law.  The  case 
for  the  amendment  respecting  the  review  section  rests  primarily  on 
the  principle  that  judges,  or  quasi  judges,  under  our  system,  make 
their  own  decisions  as  individuals  and  do  not  have  them  largely  formed 
by  some  outside  group  of  attorneys,  and  that  ex  parte  consultation 
in  a  judicial  process  is  abhorrent  to  our  conceptions  of  justice, 

Sufficiency  of  evidence  on  review 

The  Taft-PIartley  Law  amended  sections  10(e)  and  10(f)  of  the 
Wagner  Act  only  in  regard  to  the  weight  given  to  findings  of  the  Board 
1iy  the  reviewing  tribunal.  The  1947  act  provided  that  the  Board's 
findings  "with  respect  to  questions  of  fact  if  supported  by  substantial 
-evidence  on  the  record  considered  as  a  whole  shall  be  conclusive." 
8.  249  returns  to  the  Wagner  Act  language,  "if  supported  by  evidence." 
During  the  hearings  it  was  contended  that  the  Taft-Hartley  Act's 
language  was  unnecessary  since  it  added  nothing  to  the  scope  of  review 
provided  by  section  14(e)  of  the  Administrative  Procedure  Act.  It 
is  clear  that  the  framers  of  the  1947  act  weighed  and  rejected  that 
contention.  (See  pp.  26  and  27,  S.  Rept.  105,  80th  Cong.,  1st  sess,, 
and  conference  report,  H.  Rept.  510  at  pp.  55  and  56.)  It  was  the 
nntention  of  Congress  to  preclude  the  substitution  of  alleged  expert- 
ness  of  administrators  for  evidence  in  making  decisions.  Congress  be- 
lieved  that  the  amendment  would  halt  the  tendency  on  the  part  of  the 
courts  not  to  distui''b  Board  findings,  even  though  they  may  be  based 
on  questions  of  mixed  law  and  fact  or  inferences  based  on  facts  which 
are  not  in  the  record. 

Covditct  of  hearings 

Section  10(b)  of  the  Wagner  Act,  to  which  S.  249  would  return, 
provided  that  in  Board  proceedings  "the  rules  of  evidence  prevailing  in 
tlie  courts  of  law  and  equity  shall  not  be  controlling."  In  the  Taft- 
Ilai'tley  Act  this  provision  was  changed  to  read  "any  such  proceeding 
shall,  so  far  as  practicable,  be  conducted  in  accordance  with  the  rules 
of  evidence  applicable  in  the  district  courts  of  the  United  States." 
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There  was  no  criticism  of  this  provision  of  the  1947  act  during  the 
1949  hearings.  It  is  also  a  fact  that  it  has  been  the  practice  in  more 
recent  years  of  the  Board  to  so  run  its  hearings.  Of  course,  an  adminis- 
trative agency  should  not  be  bound  'by  rigid  rules  of  evidence  and 
the  words  "so  far  as  practicable"  take  notice  of  that  fact.  General 
Counsel  Denham  testified  in  favor  of  the  requirement  (pp.  2019-2022) 
asserting  that  while  it  allows  the  Board  leeway,  it  points  toward 
applying  the  rules  of  evidence,  whereas  the  Wagner  Act  pointed  in 
the  opposite  direction.  We  have  retained  the  requirement  in  the  amend- 
ment set  forth  below. 

Statute  of  limitation  on  charges 

A  proviso  in  section  10(b)  was  added  by  the  Taft-Hartley  Act 
prohibiting  Board  consideration  of  charges  of  unfair  labor  practices 
which  took  place  more  than  G  months  fjefore  the  charge  was  filed 
and  served  upon  the  opposite  party.  Prior  to  passage  of  the  1947 
act  the  Board  itself  by  adopting  a  doctrine  of  laches  had  discouraged 
dilatory  filing  of  charges.  It  had  also  adopted  a  practice  of  serving 
copies  of  charges  upon  the  party  complained  about.  Since  neither 
rule  was  followed  without  exception,  the  requirements  were  written 
into  the  act. 

Concerning  this  requirement,  Board  Chairman  Herzog  testified 
(p.  281)  that  6  months  was  too  short  but  he  would  not  object  to  a 
1-year  requirement.  General  Counsel  Denham  (p.  2015)  and  Joseph 
A.  Beirne,  president  of  Communications  Workers  of  America  (p. 
1045)  testified  in  favor  of  a  time  limitation  on  charges.  Eecognizing 
that  there  may  be  an  exceptional  case  in  which  a  real  hardship  might 
be  created  by  the  6  months'  rule,  we  have  retained  the  requirement 
but  increased  the  time  to  1  year. 

State  lahoT  relations  hoards 

The  proviso  to  section  10(a)  of  the  1947  act  authorizes  the  Board  to 
allow  State  labor-relations  boards  to  take  final  jurisdiction  of  cases  in 
industries  where  interstate  commerce  is  only  slightly  affected.  The 
right  to  cede  such  jurisdiction  is  limited,  however,  by  the  requirement 
that  the  applicable  provision  of  the  State  statute  must  not  be  incon- 
sistent or  have  received  a  construction  inconsistent  with  the  corres- 
sponding  provision  of  the  act.  This  limitation  in  effect  wrote  into  the 
act  the  rule  laid  down  by  the  Supreme  Court  in  Bethlelieni  Steel  v. 

N.Y.  State  Lahor  Relations  Board  (330  U.S.  767). 

The  Board  has  not  been  able  to  cede  jurisdiction  to  any  State  agency 
since  passage  of  the  act.  The  limitation  of  "consistency"  has  pre- 
vented agreement  since  no  State  has  enacted  a  statute  modeled  after 
the  act.  In  the  amendment  we  have  proposed,  the  "consistency"  require- 
ment is  eliminated.  We  believe  it  desirable  that  in  those  border-line 
cases  where  interstate  commerce  is  onh^  remotely  affected  and  the  in- 
dustry is  essentially  local  in  character  the  National  Board  should  not 
take  jurisdiction  in  any  event.  Permission  to  cede  where  there  is  a 
State  agency  will  to  some  extent  lessen  the  work  load  of  the  Board  and 
eliminate  its  consideration  of  cases  where  interstate  commerce  is  not 
•substantially  affected. 
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Freedom  of  speech 

The  provision  in  the  Taft-Hartley  Act  (sec.  8  (c) )  guaranteeing  to 
labor  organizations  and  employers  the  right  to  speak  freely  upon  the 
subject  of  unionism  if  such  expression  contains  no  threat  of  reprisal 
or  force,  or  promise  of  benefit  was  the  culmination  of  a  series  of  efforts 
on  the  part  of  Congress  to  curb  the  efforts  of  the  Board  to  seal  the 
mouths  of  employers  upon  this  subject.  On  two  occasions  the  House  of 
Kepresentatives  passed  amendments  reasserting  in  the  law  the  con- 
stitutional guaranty  of  freedom  of  speech  to  employers.  Those  amend- 
ments were  not  reported  out  by  the  Senate  Labor  Committee. 

Criticism  of  the  Taft-Hartley  Act's  provisions  has  been  in  the  main 
directed  against  its  inclusion  of  the  words  "shall  not  constitute  or  be 
evidence  of."  It  is  insisted  that  very  material  evidence  may  thus  be 
excluded.  The  hypothetical  case  is  cited  of  the  employer  who,  upon 
learning  that  a  certain  employee  has  joined  the  miion,  goes  to  the 
employee  and  speaks  against  the  union  without,  however,  using  words 
of  threat  or  promise.  The  following  day,  the  employer  discharges 
that  employee.  In  order  that  it  may  properly  assess  such  employer's 
motives  in  making  the  discharge  it  is  difficult  to  argue  that  the  Board 
should  not  have  before  it  the  employer's  statements  of  the  preceeding 
day.  The  framers  of  the  Taft-Hartley  Act  recognized  this  problem, 
but  were  also  confronted  with  Board  decisions  holding  noncoercive 
speeches  by  employers  to  be  coercive  if  the  employer  was  found  guilty 
of  some  other  unfair  labor  practice,  even  though  severable  or  unrelated 
{Monumental  Life  Insurance  (69  NLKB  247) )  or  if  the  speech  was 
made  in  the  plant  on  working  time  {Clark  Brothers  (70  NLRR  GO). 
The  minority,  after  balancing  all  the  factors,  believe  that  the  Board 
should  not  be  precluded  from  considering  such  statements  as  evidence. 
At  the  same  time  we  believe  that  the  decisions  cited  are  too  restrictive 
and  that  the  Board  should  not  predicate  any  finding  of  unfair  labor 
practice  upon  statements  which  under  all  the  circumstances  contain 
no  threat  of  reprisal  or  promise  of  benefit. 

The  Board  has  determined  that  the  free-speech  provision  does  not 
require  it  to  consider  as  privileged,  noncoercive  statements  of  an  em- 
ployer in  a  preelection  atmosphere  when  the  Board  is  considering 
objections  to  the  conduct  of  a  representation  election  {General  Shoe 
Corporation  (77  NLRB  18)).  The  minority  believes  that  there  is  as 
much  need  for  free  speech  from  all  sides  during  an  election  campaign 
as  at  any  other  time.  Surely  unionization  in  the  United  States  has 
reached  a  stage  where  it  is  healthy  to  have  all  sides  of  the  subject  pre- 
sented to  the  employees.  The  Board's  theory  that  an  employer  must 
maintain  a  strict  neutrality  on  the  subject  of  unionization  of  his  em- 
ployees has  been  credited  as  one  of  the  reasons  why  it  was  possible  for 
Communists  to  take  over  the  leadership  of  some  unions.  A  former 
Chairman  of  the  Board  testifying  before  a  congressional  committee 
stated  that  it  would  be  an  unfair  labor  practice  for  an  employer  to 
describe  a  Communist  labor  leader  as  a  Communist.  In  the  amendment 
proposed  below  the  Board  is  also  prohibited  from  setting  aside  any 
election  because  the  employer  has  indulged  in  "free  speech." 

S.  249  eliminates  all  guaranties  of  free  speech  from  the  act  although 
it  is  clearly  not  in  the  interest  of  either  employees  or  employers  that 
management  should  be  muzzled  in  labor  matters,  for  an  individual 
worker  is  certainly  entitled  to  know  both  sides  of  the  question  when 
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asked  to  vote  in  a  Board  election  or  to  support  a  strike.  Clearly,  this 
provision  in  existing  law  should  be  preserved. 

In  the  1949  hearings,  nearly  every  employer  group  witness  urged 
the  inclusion  of  the  Taft-Hartley  free-speech  clause  in  any  new  law. 
Many  of  them  asserted  that  under  prior  Board  practice,  most  em- 
ployers would  not  discuss  problems  freely  with  their  employees  because 
they  were  afraid  of  NLRB  action  against  them.  Witnesses  called  by 
the  majority,  on  the  other  hand,  opposed  the  Taft-Hartley  clause  as 
too  broad,  although  not  raising  serious  objections  to  some  sort  of 
clause. 

Howard  I.  Young  of  the  American  Mining  Congress  strongly  en- 
dowed the  Taft-Hartley  free- speech  clause,  asserting  that  under  prior 
Board  decisions  employers  were  fearful  of  telling  employees  their 
views  and  that  a  break-down  of  communication  between  management 
and  employees  does  not  build  good  labor  relations  (pp.  4182-4183). 
Young  also  said  that  his  company  could  not  have  handled  its  Com- 
munist union  problem  without  the  Taft-Hartley  Act's  free-speech 
guaranty  (p.  4211). 

NLRB  Chairman,  Paul  Herzog,  opposed  the  provision  as  written 
in  the  Taft-Hartley  Act,  but  approved  a  provision  which  would 
eliminate  the  bar  to  the  use  of  the  statement  in  evidence  (p.  284), 
General  Counsel,  Robert  Denham,  testified  to  the  same  effect  (p. 
Labor,  saw  no  objection  to  a  provision  guaranteeing  the  right  of  free 
2575).  William  Green,  president  of  the  American  Federation  of 
speech  to  employers  (p.  3370) . 

William  J.  During,  of  Precision  Castings  Co.,  told  the  committee 
how  his  company,  using  the  protection  of  the  Taft-Hartley  Act's  free- 
speech  provision,  had  shown  their  employees  documented  evidence 
that  their  union  was  Communist-led,  and  as  a  result  those  employees 
voted  out  that  union  and  selected  a  new  union  to  represent  them  (pp. 
5148-5150). 

Representatives  and  elections 

S.  249  reenacts  the  Wagner  Act  without  change  with  respect  to  the 
determination  of  employee  representatives.  Under  that  act  the  Board 
was  given  unlimited  discretion  in  the  fixing  of  bargaining  units  and  the 
conduct  of  elections.  The  widespread  abuse  in  the  exercise  of  that 
discretion  under  the  Wagner  Act  must  not  be  permitted  to  reoccur. 
The  present  chairman  of  the  Board  has  testified  that  the  reforms 
initiated  by  the  1947  Act  would  be  continued  irrespective  of  whether 
or  not  they  are  made  mandatory  in  the  law,  but  the  membership  of 
the  Board  changes  from  time  to  time.  It  is  a  reasonable  and  necessary 
safeguard  that  they  be  retained  in  the  act. 

The  amended  section  9  proposed  by  the  minority  requires  the  Board 
to  give  greater  attention  to  the  special  problems  of  craftsmen  and 
professional  employees  in  the  determination  of  bargaining  units;  to 
provide  equal  treatment  of  independent  labor  organizations  and 
affiliated  unions ;  and  to  permit  the  right  of  petition  for  elections  to 
employees  who  no  longer  desire  to  be  represented  by  the  certified  union. 

Professional  employees. — An  amendment  securing  the  right  of  pro- 
fessional employees  to  separate  representation  from  rank  and  file  em- 
ployees was  requested  at  the  1947  hearings  by  nearly  all  the  profes- 
sional engineering  societies  and  also  by  the  national  organization  of 
nurses.  All  of  them  testified  to  having  had  their  members  included 
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by  the  Board  in  units  of  production  or  routine  office  workers  with 
whom  they  had  little  in  common,  the  standards  of  performance  and 
work  output  bein^  completely  different.  They  testified  that,  once 
having  been  included  in  such  units,  their  members  often  found  it 
impossible  to  persuade  the  Board  to  grant  them  separate  bargaining 
units. 

The  Labor-Management  Relations  Act,  1947,  defined  professional 
employees  and  directed  the  Board,  whenever  a  group  of  professional 
employees  requested  it,  to  give  them  a  separate  election  and  not  in- 
clude professional  employees  in  a  bargaining  unit  which  included  non- 
professional employees  unless  a  majority  of  the  professional  employees 
affected  vote  to  be  so  included.  The  definition  generally  follows  one 
developed  by  the  Board  itself  as  a  result  of  considerable  controversy 
in  this  field.  It  is  designed  to  cover  engineers,  doctors,  lawyers,  drafts- 
men, nurses,  and  so  forth. 

Testimony  in  the  1949  hearing,  for  the  most  part,  was  favorable  to 
the  provision.  The  Board's  chairman,  Paul  Herzog,  stated  that  he 
had  no  objection  to  the  provision  on  professional  employees,  although 
the  definition  was  somewhat  difficult  to  apply  (p.  321).  General  Coun- 
sel Denham  testified  that  there  had  been  a  "fair"  number  of  cases  in 
which  professional  employees  had  sought  and  obtained  separate  units 
(p.  2006). 

E.  Lawrence  Chandler,  assistant  secretary  of  the  American  Society 
of  Civil  Engineers  and  speaking  for  a  panel  of  engineering  societies 
and  the  American  Chemical  Society,  with  160,000  members  in  all, 
strongly  supported  sections  2  (12)  and  9  (b)  (1)  of  the  Taft-Hartley 
Act,  which  assure  professional  employees  a  chance  to  vote  on  whether 
they  want  a  separate  bargaining  unit  or  not  (pp.  2835-2836  and  2840- 
2841).  He  said  the  provision  has  solved  a  very  complicated  problem 
and  has  worked  well.  He  described  a  case  at  Westinghouse  in  Bloom- 
field,  N.  J.,  where  engineers  were  denied  a  separate  unit  by  the  Board 
in  1946  but  obtained  one  under  the  Taft-Hartley  Act  in  1948  (pp.  2844- 
2845) .  Li  explanation  of  the  need  for  separate  representation  he  stated 
that  engineers  have  different  interests  and  standards  than  production 
workers,  often  work  long  and  irregular  hours,  even  work  at  home, 
with  no  easy  way  of  measuring  quantitatively  or  qualitatively  their 
output. 

Enlargement  of  the  right  of  petition. — There  was  no  provision  for 
decertification  elections  under  the  Wagner  Act,  and  as  a  result  the 
only  way  for  employees  to  get  rid  of  a  bargaining  agent  with  which 
they  had  become  dissatisfied  was  to  either  organize  a  new  union  or 
invite  in  a  rival  union  and  have  that  union  petition  for  an  election. 

Under  the  early  rules  of  the  Board,  employers  had  no  rights  what- 
ever to  seek  elections,  even  though  two  rival  unions,  both  demanding 
recognition,  may  have  closed  their  plants  by  a  strike.  Later,  the  Board 
changed  its  rules  to  permit  employers  to  petition  for  an  election  when 
two  or  more  unions  were  demanding  recognition  as  representative  of 
the  same  employees.  Chairman  Herzog  of  NLEB  testified  that  the 
Board  was  about  to  adopt  a  rule  granting  employers  the  right  to 
petition  for  an  election  whenever  a  union  demanded  recognition  when 
the  subject  came  up  in  legislation  in  1946  (pp.  321-323).  Mr.  Herzog 
made  it  clear  that  under  the  Taft-Hartlev  Act's  provision,  any  union 
can  block  an  election  simply  by  withdrawing  its  demand  for  recogni- 
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tion.  The  often  repeated  argument  that  an  employer  might  clef  eat  tlie 
union  by  obtaining  an  election  Avhile  the  organizational  campaign  is 
still  in  its  initial  stage  is  therefore  clearly  without  merit. 

The  amendment  proposed  below  would  permit  employees  to  file 
petitions  for  elections  to  certify  a  collective-bargaining  representative 
or  to  deprive  of  exclusive  representative  status  one  currently  recog- 
nized by  their  employer  or  certified  as  their  representative.  Employers 
are  also  given  the  right  of  petition  after  a  union  has  actually  claimed 
a  majority  or  demanded  exclusive  recognition. 

Equal  treatment  of  independent  unions. — For  many  years  prior  to 
passage  of  the  Taft-Hartley  Act  leaders  of  unaffiliated  unions  com- 
plained about  the  fact  that  the  Board  had  one  rule  for  their  unions  and 
another  one  for  organizations  affiliated  with  the  AFL  or  the  CIO. 
The  discrepancy  in  treatment  arose  both  under  orders  issued  by  the 
Board  upon  a  finding  of  company  domination  or  support  and  in  treat- 
ment accorded  the  union  found  to  be  dominated  or  supported  in  sub- 
sequent representation  cases.  Upon  identical  factual  situations  estab- 
lishing employer  assistance,  support  and  domination  the  Board's 
order  in  the  case  of  an  independent  union  was  that  the  employer  for- 
ever refrain  from  recognizing  the  organization  while  in  the  case  of 
an  affiliated  union  the  order  merely  required  withdrawal  of  recogni- 
tion. The  affiliated  union  was  then  permitted  to  petition  for  an  election 
after  a  60-day  period  while  the  unaffiliated  union  could  never  obtain 
an  election. 

The  only  witness  who  testified  upon  the  provisions  of  the  Taft- 
Hartley  Act  requiring  equal  treatment  in  such  situations  was  Joseph 
C  Beirne,  president,  Communications  Workers  of  America,  who  urged 
that  the  Taft-Hartley  Act's  provision  be  retained  in  any  new  legisla- 
tion (p.  1046).  The  amendment  proposed  below  continues  the  protec- 
tion to  the  unaffiliated  unions. 

Elections. — The  amendment  proposed  below  would  also  continue 
the  requirements  of  the  Taft-Hartley  Act  with  respect  to  the  frequency 
of  elections  and  determination  of  choices  to  be  placed  on  the  ballot  in 
run-oif  elections.  The  Board  is  prevented  from  holding  elections  more 
often  than  once  a  year  in  any  given  bargaining  unit  unless  the  results 
of  the  first  election  are  inconclusive  by  reason  of  none  of  the  competing 
unions  having  received  a  majority.  In  such  cases  a  run-off  election  is 
conducted  with  the  two  highest  choices  being  placed  upon  the  run-off 
ballot. 

It  was  the  practice  of  the  Board  under  the  Wagner  Act  in  such 
inconclusive  elections  to  refuse  a  place  on  the  run-off  ballot  for  a 
negative  vote  unless  the  "neither"  vote  in  the  first  election  received  a 
plurality  of  the  votes  cast.  It  was  also  possible  for  a  union  to  lose  an 
election  by  the  employees  voting  against  representation  and  then  secur- 
ing a  new  election  a  few  months  later  upon  presentation  of  additional 
membership  cards.  The  provision  was  placed  in  the  law  in  1947  be- 
cause of  testimony  that  some  plants  had  been  disrupted  by  such  elec- 
tions being  conducted  every  few  months. 

Neither  subject  received  much  attention  from  the  witnesses  in  the 
1949  hearings.  Chairman  Herzog  objected  to  the  provision  requiring 
that  run-off  elections  be  between  the  two  choices  receiving  the  largest 
votes  being  in  the  law  but  said  that  the  Board  would  continue  to  follow 
that  rule  without  statutory  instruction  (p.  329) . 
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Determination  of  units 

The  provision  requiring  that  the  extent  to  which  employees  have 
been  organized,  should  not  be  controlling  in  determining  a  bargaining 
unit,  was  placed  in  the  law  in  1947  because  of  testimony  that  the 
Board,  particularly  in  its  early  days,  had  often  split  employees  into 
unrealistic  and  unsound  units  simply  because  some  department  of  a 
concern  was  organized  and  others  were  not.  The  only  mention  of 
this  provision  in  the  1949  hearings  was  by  S.  J.  Fosdick,  speaking  for 
the  National  Ketail  Dry  Goods  Association,  who  urged  its  retention 
in  the  law,  asserting  that  many  department  stores  had  to  deal  with 
15  or  20  different  imions  as  a  result  of  application  of  the  extent  of 
organization  doctrine  by  the  Board  in  the  early  days  (p.  3858). 

The  Wagner  Act,  the  Taft-Hartley  Act,  and  S.  249  all  place  upon  the 
Board  the  responsibility  for  determining  what  shall  be  the  appropriate 
unit  for  the  purposes  of  collective  bargaining.  The  practice  of  fixing 
units  upon  a  basis  determined  by  the  extent  to  which  the  union  had 
been  successful  in  its  organizing  campaign  was  in  effect  a  delegation 
of  its  statutory  duty  by  the  Board  to  the  employees. 

Craft  severance. — One  other  of  the  Taft-Hartley  Act's  restrictions 
upon  the  Board's  discretion  in  determining  appropriate  bargaining 
units  has  been  placed  in  the  proposed  amendment.  Under  the  Wagner 
Act  the  Board  generally  refused  to  permit  a  craft  unit  to  be  "carved 
out"  from  a  broader  bargaining  unit  which  had  already  been  estab- 
lished. Thus,  skilled  artisans  having  once  become  a  part  of  a  plant- 
wide  miit  could  not  later  obtain  as  their  bargaining  representative  a 
trade  union  whose  membership  was  restricted  to  workmen  of  their 
particular  skill.  The  Board  customarily  dismissed  their  petitions  for 
an  election  upon  the  ground  that  their  request  was  inconsistent  with 
prior  Board  determination  or  bargaining  history. 

The  amendment  merely  requires  the  Board  to  consider  all  the  factors 
anew  in  such  cases  and  not  dispose  of  them  upon  the  simple  ground 
of  prior  determination.  While  the  amendment  does  not  go  as  far  as 
the  leaders  of  the  American  Federation  of  Labor  would  desire  in 
protecting  the  interests  of  their  component  craft  unions,  it  has  been 
generally  endorsed  by  that  organization  (p.  3185-3190) . 

Resport^ihility  for  conduct  of  agents 

Section  2(13)  of  title  I  of  the  Labor-Management  Relations  Act 
contains  an  amendment  to  the  Wagner  Act  reading  as  follows  : 

In  determining  whether  any  person  is  acting  as  an  "agent"  of  any  other  person 
so  as  to  make  such  other  person  responsible  for  his  actions,  the  question  whether 
the  specific  acts  performed  were  actually  authorized  or  subsequently  ratified  shall 
not  be  controlling. 

This  was  an  amendment  agreed  upon  in  conference.  According  to 
the  report  of  the  House  conference  managers  (H.  Kept.  No.  510, 
80th  Cong.,_lst_sess.),  its  adoption  meant  that  "both  employers  and 
labor  organizations  will  be  responsible  for  the  acts  of  their  agents  in 
accordance  with  the  ordinary  common-law  rules  of  agency  (and  only 
oi'dinary  evidence  will  be  required  to  establish  the  agent's  authority)" 
(Id.,  p.  36).  This  subsection  was  adopted  as  a  result  of  a  widespread 
feeling  on  the  part  of  the  committee  that  a  majority  of  the  Supreme 
Court  had  misconstrued  section  6  of  the  Norris-LaGuardia  Act  in  the 
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case  of  United  Brotherhood  of  Carpenters  v.  United  States  (330  U.S. 
395) .  This  particular  section  reads  as  follows : 

Sec.  6.  No  officer  or  member  of  any  association  or  organization,  and  no  associa- 
tion or  organization  participating  or  interested  in  a  labor  dispute,  sliall  be  held 
responsible  or  liable  in  any  court  of  the  United  States  for  the  unlawful  acts  of 
individual  officers,  members,  or  agents,  except  upon  clear  proof  of  actual  partici- 
pation in,  or  actual  authorization  of,  such  acts,  or  of  ratification  of  such  acts  after 
actual  knowledge  thereof. 

According  to  the  majority  of  the  Supreme  Court,  "its  purpose  was 
to  relieve  organizations,  whether  of  labor  or  capital,  and  members 
pf  those  organizations  from  liability  for  damages  or  imputation  of 
guilt  for  lawless  acts  done  in  labor  disputes  by  some  individual 
officers  or  members  of  the  organization  without  clear  proof  that  the 
organization  or  member,  charged  with  the  responsibility  for  the 
officers,  actually  participated,  gave  prior  authorization  or  ratified 
such  acts  after  actual  knowledge  of  their  perpetration." 

In  construing  section  6,  the  Court  reversed  a  conviction  of  the 
carpenters'  union,  the  building-trades  council,  and  certain  employer 
corporations  who  had  entered  into  agreements  creating  a  secondary 
boycott  in  restraint  of  trade,  even  though  the  agreements  had  been 
signed  by  the  officers  of  the  union  and  employer  organizations  and 
the  international  president  of  the  carpenters'  union  had  taken  an 
active  part  in  their  negotiation. 

According  to  the  three  dissenting  members  of  the  Court  (Frank- 
furter, J.,  Vinson,  C.  J.,  and  Burton,  J.) ,  the  majority  had  overlooked 
the  fact  that  the  legislative  history  of  section  6  showed  Congress  had 
not  intended  to  alter  the  basic  haw  of  agency.  In  the  opinion  of  the 
minority,  the  effect  of  the  majority  decision  was  to  make  it  easy  for 
unions  to  contrive  to  escape  responsibility  for  illegal  conduct!^  Mr. 
Justice  Frankfurter  observed  that  under  the  majority  doctrine  a 
union  would  be  immume  from  liability  unless  its  annual  convention 
should  expressly  authorize  its  officials  to  violate  the  Sherman  Act  or 
give  carte  blanche  to  its  officers  in  advance  to  break  any  law. 

Since  the  principle  of  the  Taft-Hartley  Act  was  to  make  both 
unions  and  employers  liable  for  the  acts  of  their  agents,  the  conferees 
decided  therefore  to  insert  section  2(13).  Its  legal  effect  is  not  to 
completely  nullify  section  6,  but  to  make  it  clear  that  the  law  of 
responsibility  should  be  administered  in  a  way  which  Mr.  Justice 
Frankfurter  and  his  dissenting  colleagues  felt  was  in  accord  with  the 
intent  of  Congress  at  the  time  the  Norris-LaGuardia  Act  was  passed. 
Otherwise,  it  would  have  been  possible  for  both  unions  and  copora- 
tions,  if  the  Taft-Hartley  Act  should  be  subject  to  the  same  interpre- 
tation as  the  Norris-LaGuardia  Act,  to  have  escaped  liability  for  unfair 
labor  practices  merely  by  having  their  boards  of  directors  or  conven- 
tions, as  the  case  might  be,  adopt  standing  resolutions  stating  that 
none  of  their  managers  or  officers  were  authorized  to  violate  the  law. 

Whether  or  not  the  inclusion  of  section  2(13)  was  really  necessary 
to  avoid  the  impact  of  the  Carpenters  decision  has  been  questioned. 
It  seemed  to  be  the  purpose  of  the  original  framers  of  the  Wagner 
Act,  as  set  forth  in  section  10(h),  to  make  all  the  provisions  of  the 
Norris-LaGuardia  Act  inapplicable  to  NLRB  cases.  If  this  was  the 
intent  of  section  10(h),  however,  it  has  been  nullified  by  judicial 
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decisions.  See,  e.g.,  NLRB  v.  Ohio  Calcium  Co.  (133  F.  (2d)  721),. 
where  it  was  held  that  an  employer  was  not  justified  in  refusing  to 
reinstate  strikers  even  though  it  was  conceded  that  the  union  had 
engaged  in  unlawful  violence  in  the  absence  of  clear  proof  of  union 
authorization  or  ratification  of  the  unlawful  acts.  As  a  result  of  the 
combination  of  the  Ohio  Calcium  and  Carpenters  cases,  the  inclusion 
of  section  2(13)  would  seem  essential,  but  the  contention  that  it  oper- 
ates more  harshly  against  unions  than  against  management  is  utterly 
unsupported  by  any  court  or  Board  decision. 

It  has  been  repeatedly  alleged  that  mere  membership  in  a  union  is 
■sufficient  to  make  the  organization  responsible  for  the  acts  of  any 
individual  member  or  members.  Already  decided  cases  establish  the 
■contrary  to  be  true.  Sunset  Line  and  Tivine  (79  NLRB  207),  Smith 
Cahinst  (35  CD  3) ,  Perry  Norvell  (23  LRRM 1061) .  In  the  Sunset  Line 
and  Twine  case  and  the  Smith  Cabinet  case  the  Board  held  the 
union  accountable  only  for  violent  conduct  which  actually  flowed 
from  actions  institgated  and  approved  by  union  officers  on  the  picket 
line,  drawing  a  distinction  between  such  conduct  and  the  isolated  con- 
"duct  of  individual  members  which  had  occurred  oti"  the  picket  line. 
In  the  Perry-Xowell  case,  e.g.,  it  refused  to  hold  a  union  responsible 
for  an  act  of  violence  indulged  in  by  a  member  of  the  union  in  the 
presence  of  a  union  official  who  did  nothing  to  deter  him  from  his 
illegal  conduct.  However,  in  order  that  it  be  made  perfectly  clear 
that  mere  membership  cannot  establish  agency,  we  have  specifically 
so  provided  in  the  amendment  we  have  proposed. 

Suyevvisory  employees 

By  defining  the  term  "employee"  to  exclude  any  individual  em- 
ployed as  a  supervisor,  and  defining  the  term  "supervisor"  to  include 
only  employees  who  actually  supervise  work  of  otlier  employees,  the 
Labor-Management  Relations  Act  withdrew  the  Government's  en- 
couragement of  organizations  of  supervisory  personnel.  S.  249  reverts 
to  the  Wagner  Act's  definition  of  employee  and  thereby  directs  the 
Board  to  give  the  full  protection  of  the  act  to  supervisory  employees. 
This  means  that  an  employer  must  recognize  and  bargain  with  a  union 
representing  the  majority  of  its  supervisory  personnel  and  may  not 
discriminate  against  its  supervisors  because  of  their  union  membership. 

The  majority  disposes  of  this  highly  important  problem  in  labor- 
management  relations  with  less  than  a  page  of  its  79-page  report. 
Tlie  testimony  of  various  witnesses  relating  their  experience  with  the 
unionization  of  foremen  in  the  1949  hearings  as  well  as  those  con- 
ducted in  1948,  1947,  and  1946  is  completely  ignored.  The  majority 
finds  that  their  exclusion  from  the  benefits  of  the  act  deprives  a  sub- 
stantial number  of  workers  of  protection,  reports  that  unionization  of 
foremen  in  certain  skilled  crafts  has  been  successful,  and  then  denies 
that  there  is  any  problem  of  divided  loyalties. 

At  the  time  the  Wagner  Act  was  enacted  everyone  regarded  fore- 
men as  employers,  or  the  responsible  agents  thereof,  rather  than 
employees,  as  the  terms  were  used  for  the  purposes  of  that  statute. 
The  Board  functioned  under  that  act  from  1935  until  late  in  1941 
before  having  to  decide  whether  foremen  were  employees  within  the 
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meaning  of  tlie  act  and  entitled  to  its  protections.  The  Board  then 

said: 

We  are  now  persuaded  that  the  benefits  which  supervisory  employees  might 
achieve  through  being  certified  as  collective-bargaining  units  would  be  outweighed 
not  only  by  the  dangers  inherent  in  the  commingling  of  management  and  employ- 
ees' functions,  but  also  in  its  possible  restrictive  effect  upon  the  organizational 
freedom  of  rank  and  file  employees.  (Maryland  Drydock,  49  NLRB  733.) 

The  problem  of  supervisors'  unions  arose  during  World  War  II 
and  was  in  part  at  least  due  to  the  freeze  of  wages  and  salaries  during 
the  war.  Unions  of  production  workers  were  more  successful  in 
negotiating  and  obtaining  War  Labor  Board  approval  of  pay  increases 
than  were  unorganized  foremen ;  and,  as  a  residt,  the  spread  between 
pay  scales  of  foremen  and  the  production  workei-s  they  supervised 
narrowed  considerably.  In  1945,  the  Board  by  a  divided  vote  in  the 
Packard  Motor  Car  case  reversed  its  earlier  decision  and  held  that 
supervisory  employees  were  covered  by  the  act.  In  sustaining  the 
Board's  decision,  the  Supreme  Court  held  that,  in  the  absence  of  any 
specific  limitation  upon  the  word  ""employee"  in  the  AVagner  Act,  the 
Board  had  the  power  to  reach  such  a  conclusion. 

It  has  been  management's  position  that  supervisors  are  the  "front 
line"  of  management,  representing  it  in  day-to-dav  contact  with 
production  workers,  and  that  to  make  such  supervisors  subject  to 
union  discipline  and  at  the  same  time  expect  the  undivided  loyalty 
to  management  policies  required  is  to  expect  the  impossible.  In  effect, 
treating  supervisors  as  employees  under  the  act  was  to  require  man- 
agement to  bargain  with  itself,  and  at  the  same  time  deprive  manage- 
ment of  a  representative  with  undivided  loyalty  in  the  day-to-day 
interpretations  of  collective-bargaining  agreements  at  the  shop  level. 

A  provision  substantially  like  that  in  the  Taft-Hartley  Act  regard- 
ing supennsoi-s  was  included  in  the  Case  bill  passed  by  Congress  in 
1946  and  vetoed  by  the  President,  and  the  1946  and  1947  hearings  of 
both  House  and  Senate  Labor  Committees  are  replete  with  testimony 
from  employers,  much  of  it  documented  with  case  records,  in  support 
of  the  provision  now  in  the  law. 

As  a  general  rule,  most  unions  until  recent  years  opposed  including 
foremen  in  unions,  on  this  same  ground  of  conflicting  loyalties.  In 
1945,  Walter  P.  Reuther,  who  at  that  time  was  vice  president  of 
TTAW-CIO  and  is  now  its  president,  testifying  before  the  Senate's 
War  Investigating  Committee,  had  the  following  to  say : 

Mr.  Reuther:  "Our  union  has  stated  many,  many  times,  and  our  position  is 
clear  that  we  are  not  attempting  to  usurp  managerial  prerogatives." 

Senator  Ferguson  :  "You  think  then  it  would  be  bad  for  labor  relations  to  have 
foremen  in  your  union." 

Mr.  Reuther :  "In  our  union,  absolutely.  T  am  not  opposed  to  foremen  orga- 
nizing. If  they  want  to  organize,  they  have  that  right  of  the  American  citizen." 

Senator  Ferguson  :  "As  far  as  going  into  your  union  is  concerned,  you  think  it 
would  be  bad  for  labor  relations  and  would  oppose  it." 

Mr.  Reuther:  "Definitely.  I  don't  think  you  can  represent  both  labor  and 
management  at  the  same  time." 

The  first  controversies  in  recent  years  on  the  issue  arose  in  the 
automobile  industry,  and  later,  in  1946,  in  the  coal  industry,  where 
the  insistence  of  John  L.  Lewis  that  supervisors  be  organized  in  a 
unit  of  the  ITnited  Mine  Workers  caused  a  series  of  strikes  that  year. 

The  December  31,  1948,  report  of  the  Joint  Committee  on  Labor- 
Management  Relations  (80th  Cong.,  S.  Rept.  986,  pt.  3)  notes  a  most 
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favorable  trend  toward  the  establishment  of  many  new  benefits  for 
supervisors  as  a  direct  result  of  the  LMKA  provisions  withdrawing 
Government  encouragement  to  supervisors'  organizations.  In  the 
1949  Senate  hearings,  the  AFL  and  CIO  spokesmen  paid  little  atten- 
tion to  this  particular  provision,  and  the  only  union  witness  who 
testified  in  detail  against  it  was  the  president  of  the  Foremen's  Asso- 
ciation of  America. 

19Jfi  hearings 

William  T.  Gossett,  vice  president  and  general  counsel  of  the  Ford 
Motor  Co.,  reported  experiences  of  the  Ford  Co.  with  the  Foremen's 
Association  of  America  from  1941  to  1948,  when  the  company  finally 
stopped  bargaining  with  the  Foremen's  Association  of  America  (pp. 
3553  to  3563).  His  main  objections  to  requiring  management  to 
bargain  with  foremen's  union  are  that  it  led  to  divided  allegiance 
(p.  3556),  that  foremen's  union  was  tied  into  rank-and-file  imion,  with 
an  independent  union  impossible  in  practice,  and  that  FAA  had  re- 
placed merit  promotions  entirely  by  seniority. 

Gossett  testified  that  FAA  in  1947  wanted  to  include  all  supervisors 
up  to  building  superintendents  in  its  unit  (p.  3647),  that  Ford  had  no 
foremen's  strikes  before  dealing  with  FAA  or  after  getting  rid  of  FAA 
(p.  3651) ;  but  that,  in  51/^  years  of  its  relations  with  FAA,  Ford  had 
14  foremen's  strikes  and  was  threatened  with  many  others.  He 
explained  why  a  union  of  foremen  must  be  dependent  on  cooperation 
from  the  rank-and-file  union  existence  and  related  how  in  1941  the 
Foremen's  Association  obtained  a  pledge  from  UAW-CIO  not  to 
permit  its  members  to  replace  foremen  on  strike  (pp.  3676-78). 

To  us,  the  most  significant  thing  in  the  Ford  experience  was  JMr. 
Gossett's  description  of  the  status  of  foremen  at  his  company  now 
that  they  are  no  longer  represented  by  the  miion.  He  testified 
(pp.  3679-3680)  : 

Since  the  conclusion  of  our  relationship  with  the  Foremen's  Association,  we 
have  felt  free  to  go  forward  with  our  program  of  placing  more  responsibility  on 
and  authority  in  our  foremen.  This  program  is,  we  believe,  essential  to  the  con- 
tinued success  of  the  enterprise.  Accordingly,  we  have  made  each  foreman  the 
manager  of  his  own  department.  He  now  is  engaged  exclusively  in  the  perform- 
ance of  management  functions. 

The  status  and  benefits  accruing  to  the  foreman's  position  have  been  increased 
commensurately.  This  has  been  a  natural  result  of  his  increased  authority  and 
responsibility.  For  example,  his  salary  status  has  been  improved  and  he  is  eligible 
for  merit  increases ;  he  takes  part  in  periodic  management  meetings ;  he  partici- 
pates in  a  management  development  program ;  he  assists  in  the  development  of 
and  is  kept  informed  concerning  company  policies  and  programs ;  and  he  is  given 
assurance  of  proper  recognition  for  increased  efficiency,  production,  and  good 
personnel  management. 

This  program  could  not  have  been  adopted  while  our  foremen  were  unionized. 
Its  adoption  not  only  would  have  been  impracticable ;  it  would  have  been  fruitless 
as  well. 

To  ignore  this  7-year  case  study  at  Ford  Motor  Co.,  as  the  majority 
does,  is  to  close  one's  eyes  completely  to  the  practical  problems 
involved.  Also  ignored  is  the  history  of  the  organization  of  foremen 
in  the  coal  mines.  James  W.  Haley,  of  the  National  Coal  Association, 
testified  upon  this  subject  and  offered  exhibits  (p.  4903)  as  evidence 
of  the  numerous  strikes  and  disturbances  in  the  coal  industry  until 
the  problem  yt^as  solved  by  the  Taft-Hartley  law.  He  said  (pp. 
1905-6)  that  it  is  recognized  that,  in  bargaining,  management  and 
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labor  have  conflicting  interests;  that,  in  the  coal  industry,  the  labor 
contract  is  in  broad  terms  and  details  are  worked  out  in  day-to-day 
operations,  often  miles  removed  from  higher  management,  with  the 
foremen  representing  management,  which  they  cannot  do  if  subject  to 
union  discipline.  Haley  quoted  United  Mine  Workers'  oath  (pp. 
1906-7)  as  indicating  the  strength  of  union  discipline.  This  oath  in 
part  reads: 

That  I  will  assist  all  members  of  our  organization  to  obtain  the  highest  wages 
possible  for  their  work ;  that  I  will  not  accept  a  brother's  job  who  is  idle  for  ad- 
vancing the  interests  of  the  union  or  seeking  better  remuneration  for  his  labor ; 
and.  as  the  mine  workers  of  the  entire  country  are  competitors  in  the  labor 
world,  I  promise  to  cease  work  at  any  time  I  am  called  upon  by  the  organization 
to  do  so, 

Harry  P.  Jeffrey,  of  Dayton,  testified  in  support  of  the  Taft-Hartley 
Act's  provision  on  supervisors  for  the  Foremen's  League  for  Education 
and  Association  (p.  4426).  Jeffrey  said  that  a  1948  poll  by  the  Prince- 
ton Institute  showed  only  13  percent  of  foremen  were  members  of 
unions  or  interested  in  joining  (p.  4427).  He  said  industry  had  much 
trouble  with  strikes  by  foremen  during  the  war  period,  but  there  has 
been  onlv  one  such  strike  since  the  passage  of  the  Taft-Hartley  law 
(p.  4429). 

Other  witnesses  who  supported  a  provision  exempting  super\dsory 
employees  from  the  coverages  of  the  act  included  Ludwig  Teller, 
writer,  lecturer,  and  attorney,  practicing  in  the  field  of  labor-manage- 
ment relations  (p.  1333) ;  Howard  I.  Young,  of  the  American  Mining 
Congress  (p.  4183) ;  Glenn  Gardner,  of  the  New  Jersey  Chamber  of 
Commerce  (p.  2809) ;  J.  T.  Sanders,  of  the  National  Grange  (p. 
4469) ;  S.  J.  Fosdick,  of  the  retail  dry  goods  industry  (p.  3858) ;  and 
William  E.  Guffey,  former  trial  examiner  and  regional  director  for 
the  National  Labor  Relations  Board. 

TEXT    OF   AMENDMENT   NO.    1 

Amend  the  amendment  intended  to  be  proposed  by  Senator  Thomas 
of  Utah  to  the  bill,  S.  249,  by  striking  out  section  103,  Membership  of 
National  Labor  Relations  Board,  and  amending  sections  1,  2  (2), 
2(3),  2(11),  2(12),  2(13),  3(a),  3(b),  4,  and  6  to  read  as  follows: 

FINDINGS   AND   POLICIES 

Section  1.  The  denial  by  some  employers  of  the  right  of  employees  to  organize 
and  the  refusal  by  some  employers  to  accept  the  procedure  of  collective  bargaining 
lead  to  strikes  and  other  forms  of  industrial  strife  or  unrest,  which  have  the  intent 
or  the  necessary  effect  of  burdening  or  obstructing  commerce  by  (a)  impairing  the 
efficiency,  safety,  or  operation  of  the  instrumentalities  of  commerce  ;  (b)  occurring 
in  the  current  of  commerce ;  (c)  materially  affecting,  restraining,  or  controlling  the 
flow  of  raw  materials  or  manufactured  or  processed  goods  from  or  into  the  chan- 
nels of  commerce,  or  the  prices  of  such  materials  or  goods  in  commerce;  or  (d) 
causing  diminution  of  employment  and  wages  in  such  volume  as  substantially 
to  impair  or  disrupt  the  market  for  goods  flowing  from  or  into  the  channels  of 
commerce. 

The  inequality  of  bargaining  power  between  employees  who  do  not  possess  full 
freedom  of  association  or  actual  liberty  of  contract  and  employers  who  are  orga- 
nized in  the  corporate  or  other  forms  of  ownership  association  substantially  bur- 
dens and  affects  the  flow  of  commerce,  and  tends  to  aggravate  recurrent  business 
depressions  by  depressing  wages  rates  and  the  purchasing  power  of  wage  earners 
in  industry  and  by  preventing  the  stabilization  of  competitive  wage  rates  and 
working  conditions  within  and  between  industries. 

85-167— 74— pt.  2 10 
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Experience  has  proved  that  protection  hy  law  of  the  right  of  employees  to 
organize  and  bargain  collectively  safeguards  commerce  from  injury,  impairment, 
or  interruption,  and  promotes  the  flow  of  commerce  by  removing  certain  recog- 
nized sources  of  industrial  strife  and  unrest,  by  encouraging  practices  funda- 
mental to  the  friendly  adjustment  of  industrial  disputes  arising  out  of  differences 
as  to  wages,  hours,  or  other  working  conditions,  and  by  restoring  equality  of 
bargaining  power  between  employers  and  employees. 

Experience  has  further  demonstrated  that  certain  practices  by  some  labor 
^organizations,  their  officers,  and  members  have  the  intent  or  the  necessary  effect 
of  burdening  or  obstructing  commerce  by  preventing  the  free  flow  of  goods  in  such 
commerce  through  strikes  and  other  forms  of  industrial  unrest  or  through  con- 
certed activities  which  impair  the  interest  of  the  public  in  the  free  flow  of  such 
commerce.  The  elimination  of  such  practices  is  a  necessary  condition  to  the 
assurance  of  the  rights  herein  guaranteed. 

It  is  hereby  declared  to  be  the  policy  of  the  United  States  to  eliminate  the 
causes  of  certain  substantial  obstructions  to  the  free  flow  of  commerce  and  to 
mitigate  and  eliminate  these  obstructions  when  they  have  occurred  by  encouraging 
the  practice  and  procedure  of  collective  bargaining  and  by  protecting  the  exercise 
by  workers  of  full  freedom  of  association,  self-organization,  and  designation  of 
representatives  of  their  own  choosing,  for  the  purpose  of  negotiating  the  terms 
and  conditions  of  their  employment  or  other  mutual  aid  or  protection. 

DEFINITIONS 

Sec.  2.  When  used  in  this  Act — 

*****  *  * 

(2)  The  term  "employer"  includes  any  i>erson  acting  as  an  agent  of  an  em- 
ployer, directly  or  indirectly,  but  shall  not  include  the  United  States  or  any  wholly 
owned  Government  corporation  or  any  State  or  political  subdivision  tliereof,  or 
any  person  subject  to  the  Railway  Labor  Act,  as  amended  from  time  to  time,  or 
any  labor  organization  (other  than  when  acting  as  an  employer),  or  anyone 
acting  in  the  capacity  of  officer  or  agent  of  such  labor  organization. 

(3)  The  term  "employee"  shall  include  any  employee,  and  shall  not  be  limited 
to  the  employees  of  a  particular  employer,  unless  the  Act  explicitly  states  other- 
wise, and  shall  include  any  individual  whose  work  has  ceased  as  a  consequence 
of,  or  in  connection  with,  any  current  labor  dispute  or  because  of  any  unfair  labor 
practice,  and  who  has  not  obtained  any  other  regular  and  substantially  equivalent 
employment,  but  shall  not  include  an.v  individual  employed  as  an  agricultural 
laborer,  or  in  the  domestic  service  of  any  family  or  person  at  his  home,  or  any 
Individual  employed  by  his  parent  or  spouse,  or  any  individual  having  the  status 
of  an  independent  contractor,  or  any  individual  employed  as  a  supervisor,  or  an.v 
individual  employed  by  an  employer  subject  to  the  Railway  Labor  Act.  as  amended 
from  time  to  time,  or  by  any  other  person  who  is  not  an  employer  as  herein  defined. 

^  jjc  S)i  !{:  ^  ifi  i^ 

(11)  The  term  "supervisor"  means  any  individual  having  authority,  in  the 
interest  of  the  employer  to  hire,  transfer,  suspend,  lay  off,  recall,  promote,  dis- 
charge, reward,  or  discipline  other  employees,  or  to  adjust  their  grievances,  or 
effectively  to  recommend  such  action,  if  in  connection  with  the  foregoing  the 
exercise  of  such  authority  is  not  of  a  merely  routine  or  clerical  nature,  but 
requires  the  use  of  independent  judgment. 

(12)  The  term  "professional  employee"  me.ins — 

(a)  any  employee  engaged  in  work  (i)  predominantly  intellectual  and 
varied  in  character  as  opposed  to  routine  mental,  manual,  mechanical,  or 
physical  work;  (ii)  involving  the  consistent  exercise  of  discretion  and  judg- 
ment in  its  performance:  (iii)  of  such  a  character  that  the  output  produced 
or  the  result  accomplished  cannot  be  standardized  in  relation  to  a  given 
period  of  time:  (iv)  requiring  knowledge  of  an  advanced  type  in  a  fie'd  of 
science  or  learning  customarily  acquired  by  a  prolonged  course  of  specialized 
intellectual  instruction  and  stud.v  in  an  institution  of  higher  learning  or  a 
hospital,  as  distinguished  from  a  general  academic  education  or  from  an 
apprenticeship  or  from  training  in  the  performance  of  routine  mental,  manual, 
or  physical  processes  :  or 

(b)  any  employee,  who  (i)  has  completed  the  coxirses  of  specialized  intel- 
lectual instruction  and  study  described  in  clause  (iv)  of  paragraph  (a),  and 
(ii)    is  performing  related  work  under  the  supervision  of  a  professional 
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person  to  qualify  himself  to  become  a  professional  employee  as  defined  in 
paragraph  (a). 

(13)  In  determining  whether  any  person  is  acting  as  an  "agent"  of  another 
person  so  as  to  make  such  other  person  responsible  for  his  acts,  the  common-law 
rules  of  agency  shall  be  applicable:  Provided,  That  no  labor  organization  shall  be 
held  responsible  for  the  acts  of  any  member  thereof  solely  on  the  ground  of  such 
membership. 

Sec.  3.  (a)  The  National  Labor  Relations  Board  (hereinafter  called  the 
"Board")  is  hereby  continued  as  an  agency  of  the  United  States,  except  that  the 
Board  shall  consist  of  seven  instead  of  five  members,  appointed  by  the  President 
by  and  with  the  advice  and  consent  of  the  Senate.  The  terms  of  oflSce  of  the 
members  of  the  Board  in  oflSce  on  the  date  of  enactment  of  the  National  Labor 
Relations  Act  of  1949  shall  expire  as  provided  by  law  at  the  time  of  their  appoint- 
ment. Of  the  two  additional  members  so  provided  for,  one  shall  be  appointed 
for  a  term  expiring  August  26,  1954,  and  the  other  for  a  term  expiring  August  26, 
195,').  Their  successors,  and  the  successors  of  the  other  meml>ers  shall  be  apiwinted 
for  terms  of  seven  years  each,  excepting  tliat  any  individual  chosen  to  fill  a 
vacancy  shall  be  appointed  only  for  the  unexpired  term  of  the  member  whom  he 
shall  succeed.  Not  more  than  four  members  shall  be  members  of  the  same 
political  party.  The  President  shall  designate  one  member  to  serve  as  Chairman 
of  the  Board.  Any  member  of  the  Board  may  be  removed  by  the  President,  upon 
notice  and  hearing,  for  neglect  of  duty  or  malfeasance  in  office,  but  for  no  other 
cause. 

(b)  The  Board  is  authorized  to  delegate  to  any  group  of  three  or  more  mem- 
bers any  or  all  of  the  powers  which  it  may  itself  exercise.  A  vacancy  in  the  Board 
shall  not  impair  the  right  of  the  remaining  members  to  exercise  all  of  the  powers 
of  the  Board,  and  four  members  of  the  Board  shall,  at  all  times,  constitute  a 
quorum  of  the  Board,  except  that  two  members  shall  constitute  a  quorum  of 
any  group  designated  pursuant  to  the  first  sentence  hereof.  The  Board  shall 
have  an  official  seal  which  shall  be  judicially  noticed. 

Sec.  4.  (a)  Each  member  of  the  Board  shall  receive  a  salary  of  $12,000  a  year, 
shall  be  eligible  for  reappointment,  and  shall  not  engage  in  any  other  business, 
vocation,  or  employment.  The  Board  sha'l  appoint  an  executive  secretary,  and 
such  attorneys,  examiners,  and  regional  directors,  and  such  other  employees  as 
it  iimv  fromtime  to  time  find  nef'essary  for  tlie  proper  performance  of  its  duties. 
The  Board  may  not  employ  any  attorneys  for  the  purpose  of  reviewing  transcripts 
of  hearings  or"  preparing  drafts  of  opinions,  except  that  any  attorney  employed 
for  assignment  as  a  legal  assistant  to  any  Board  member  may  for  .such  Board 
member  review  such  transcripts  and  prepare  such  drafts.  No  trial  examiner's 
report  shall  be  reviewed,  either  before  or  after  its  publication,  by  any  person 
other  thnn  a  member  of  the  Board  or  his  legal  assistant,  and  no  trial  examiner 
shall  advise  or  consult  with  the  Board  with  respect  to  exceptions  taken  to  his 
findings,  rulings,  or  recommendations.  Any  arbitrators  appointed  by  the  Board 
under  section  9(d)  may  be  appointed  in  the  manner  authorized  by  section  15 
of  the  Act  of  August  2.  1946  (5  U.S.C.  55a)  at  per  diem  rates  to  be  determined 
by  the  Board  but  not  exceeding  $100.  and  shall  be  entitled  to  traveling  expenses 
as  authorized  by  section  5  of  such  Act  (5  U.S.C.  73b-2)  for  persons  so  employed. 
The  Board  may  establish  or  utilize  such  regional,  local,  or  other  agencies,  and 
utilize  such  voluntary  and  uncompensated  services,  as  may  from  time  to  time  be 
needed.  Attorneys  appointed  under  this  section  may,  at  the  direction  of  the 
Board,  anpear  for  and  repre.sent  the  Board  in  any  case  in  court.  Nothing  in  this 
Act  shall  be  construed  to  authorize  the  Board  to  appoint  individuals  for  the 
purpose  of  conciliation  or  mediation,  or  for  economic  analysis. 

(b)  A'l  of  the  expenses  of  the  Board,  including  all  necessary  traveling  and 
subsistence  expenses  outside  the  District  of  Columbia  incurred  by  the  members 
or  employees  of  the  Board  under  its  orders,  shall  be  allowed  and  paid  on  the 
presentation  of  itemized  vouchers  therefor  approved  by  the  Board  or  by  any 
individual  it  designates  for  that  purpose. 

*  *  *  *  *  *  * 

Sec.  6.  (a)  The  Board  shall  have  authority  from  time  to  time  to  make,  amend, 
and  rescind  in  the  manner  prescribed  l)y  the  Administrative  Procedure  Act  such 
rules  and  regulations  as  may  be  necessary  to  carry  out  the  provisions  of  this  Act. 
Except  as  herein  otherwise  expressly  provided,  the  Board  shall  be  subject  to  the 
provisions  of  the  Administrative  Procedure  Act. 

(b)  The  Board  may,  by  agreement  with  the  appropriate  agency  of  any  State 
or  Territory,  decline  to  assert  jurisdiction  over  and  authorize  such  State  or 
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Territorial  agency  to  assume  and  assert  jurisdiction  over  labor  disputes  or  unfair 
labor  practices  or  questions  or  controversies  concerning  representation,  whicli 
affect  commerce,  in  any  industry  (other  than  mining,  manufacturing,  communica- 
tions, and  transportation  except  where  predominately  local  in  character). 

Further  amend  said  amendment  by  adding  to  section  8  the  following 
new  subsection : 

(c)  The  Board  shall  not  base  any  finding  of  unfair  labor  practice  or  set  aside 
any  election  upon  any  statement  of  views  or  arguments,  either  written  or  oral, 
if  such  statement  contains  under  all  the  circumstances  no  threat,  express  or  im- 
plied, of  reprisal  or  force,  or  offer,  express  or  implied,  of  benefit. 

Further  amend  said  amendment  by  amending  section  9  to  read  as 
follows : 

BEPEESENTATIVES   AND   ELECTIONS 

Sec.  9.  (a)  Representatives  designated  or  selected  for  the  purposes  of  collec- 
tive bargaining  by  the  majority  of  the  employees  in  a  unit  appropriate  for  such 
purposes,  shall  be  the  exclusive  representatives  of  all  the  employees  in  such  unit 
for  the  purposes  of  collective  bargaining  in  respect  to  rates  of  pay,  wages,  hours 
of  employment,  or  other  conditions  of  employment :  Provided,  That  any  individual 
employee  or  a  group  of  employees  shall  have  the  right  at  any  time  to  present 
grievances  to  their  employer  and  to  have  such  grievances  adjusted,  without  the 
intervention  of  the  bargaining  representative,  as  long  as  the  adjustment  is  not 
inconsistent  with  the  terms  of  a  collective-bargaining  contract  or  agreement  then 
in  effect:  Provided  further,  That  the  bargaining  representative  has  been  given 
opportunity  to  be  present  at  such  adjustment. 

(b)  The  Board  shall  decide  in  each  case  whether,  in  order  to  assure  to  em- 
ployees the  fullest  freedom  in  exercising  the  rights  guaranteed  by  this  Act,  the 
unit  appropriate  for  the  purposes  of  collective  bargaining  shall  be  the  employer 
unit,  craft  imit,  plant  unit,  or  subdivision  thereof:  Provided,  That  the  Board 
shall  not  (1)  decide  that  any  unit  is  appropriate  for  such  purposes  if  such  unit 
iucludes  both  professional  employees  and  employees  who  are  not  professional 
employees  unless  a  majority  of  such  professional  employees  vote  for  inclusion 
in  such  unit;  or  (2)  decide  that  any  craft  unit  is  inappropriate  for  such  pur- 
poses on  the  ground  that  a  different  unit  has  been  established  by  a  prior  Board 
determination,  unless  a  majority  of  the  employees  in  the  proposed  craft  unit 
vote  against  separate  representation. 

(c)  (1)  Whenever  a  petition  shall  have  been  filed,  in  accordance  with  such 
regulations  as  may  be  prescribed  by  the  Board — 

(A)  by  an  employee  or  group  of  employees  or  any  individual  or  labor 
organization  acting  in  their  behalf  alleging  that  a  substantial  number  of 
employees  (i)  wish  to  be  represented  for  collective  bargaining  and  that  their 
employer  declines  to  recognize  their  representative  as  the  representative 
defined  in  section  9(a),  or  (ii)  assert  that  the  individual  or  labor  organiza- 
tion, which  has  been  certified  or  is  being  currently  recognized  by  their  em- 
ployer as  the  bargaining  representative,  is  no  longer  a  representative  as 
defined  in  section  9(a)  ;  or 

(B)  by  an  employer,  alleging  that  one  or  more  individuals  or  labor  or- 
ganizations have  presented  to  him  a  claim  to  be  recognized  as  the  representa- 
tive defined  in  section  9(a); 

the  Board  shall  investigate  such  petition  and  if  it  has  reasonable  cause  to  believe 
that  a  question  of  representation  affecting  commerce  exists  shall  provide  for  an 
appropriate  hearing  upon  due  notice.  If  the  Board  finds  upon  the  record  of  such 
hearing  that  such  a  question  of  representation  exists,  it  shall  direct  an  election 
by  secret  ballot  and  shall  certify  the  results  thereof. 

(2)  In  determining  whether  or  not  a  question  of  representation  affecting  com- 
merce exists,  the  same  regulations  and  rules  of  decision  shall  apply  irrespective 
of  the  identity  of  the  persons  filing  the  petition  or  the  kind  of  relief  sought  and 
in  no  case  shall  the  Board  deny  a  labor  organization  a  place  on  the  ballot  by 
reason  of  an  order  with  respect  to  such  labor  organization  or  its  predecessor 
not  issued  in  conformity  with  section  10  (c) . 

(3)  No  election  shall  be  directed  in  any  bargaining  unit  or  any  subdivision 
within  which,  in  the  preceding  twelve-month  period,  a  valid  election  shall  have 
been  held.  In  any  election  where  none  of  the  choices  on  the  ballot  receives  a 
majority,  a  run-off  shall  be  conducted,  the  ballot  providing  for  a  selection  be- 
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tween  the  two  choices  receiving  the  largest  and  second  largest  number  of  valid 
TOtes  cast  in  the  election. 

(4)  Nothing  in  this  section  shall  be  construed  to  prohibit  the  Board  from  con- 
ducting elections  prior  to  hearing  vphere  the  Board  finds  no  substantial  objection 
to  such  proceeding  is  being  made  or  the  waiving  of  hearings  by  stipulation  for 
the  purpose  of  a  consent  election  in  conformity  with  the  regulations  and  rules  of 
decision  of  the  Board. 

(5)  In  determining  whether  a  unit  is  appropriate  for  the  purposes  specified 
in  subsection  (b)  the  extent  to  which  the  employees  have  organized  shall  not  be 
controlling. 

(d)  Whenever  an  order  of  the  Board  made  pursuant  to  section  10  (c)  is  based 
in  whole  or  in  part  upon  facts  certified  following  an  investigation  pursuant  to 
subsection  (c)  of  this  section  and  there  is  a  petition  for  the  enforcement  or 
I'eview  of  such  order,  such  certification  and  the  record  of  such  investigation  shall 
be  included  in  the  transcript  of  the  entire  record  required  to  be  filed  under 
section  10  (e)  or  10  (f ),  and  thereupon  the  decree  of  the  court  enforcing,  modify- 
ing, or  setting  aside  in  whole  or  in  part  the  order  of  the  Board  shall  be  made  and 
entered  upon  the  pleadings,  testimony,  and  proceedings  set  forth  in  such 
transcript. 

Further  amend  said  amendment  by  amending  sections  10  (b),  (e), 
and  (f )  to  read  as  follows: 

(b)  Whenever  it  is  charged  that  any  person  has  engaged  in  or  is  engaging  in 
any  such  unfair  labor  practice,  the  Board,  or  any  agent  or  agency  designated  by 
the  Board  for  such  purposes,  shall  have  power  to  issue  and  cause  to  be  served 
upon  such  person  a  complaint  stating  the  charges  in  that  respect,  and  containing 
a  notice  of  hearing  before  the  Board  or  a  member  thereof,  or  before  a  designated 
agent  or  agency,  at  a  place  therein  fixed,  not  less  than  five  days  after  the  serving 
of  said  complaint :  Provided,  That  no  complaint  shall  issue  based  upon  any  un- 
fair labor  practice  occurring  more  than  one  year  prior  to  the  filing  of  the  charge 
with  the  Board  and  the  service  of  a  copy  thereof  upon  the  person  against  whom 
such  charge  is  made,  unless  the  person  aggrieved  thereby  was  prevented  from 
filing  such  charge  by  reason  of  service  in  the  armed  forces,  in  which  event  the 
one-year  period  shall  be  computed  from  the  day  of  his  discharge.  Any  such  com- 
plaint may  be  amended  by  the  member,  agent,  or  agency  conducting  the  hearing 
or  the  Board  in  its  discretion  at  any  time  prior  to  the  issuance  of  an  order  based 
thereon.  The  person  so  complained  of  shall  have  the  right  to  file  an  answer  to  the 
original  or  amended  complaint  and  to  appear  in  person  or  otherwise  and  give 
testimony  at  the  place  and  time  fixed  in  the  complaint.  In  the  discretion  of  the 
member,  agent,  or  agency  conducting  the  hearing  or  the  Board,  any  other  person 
may  be  allowed  to  intervene  in  the  said  proceeding  and  to  present  testimony. 
Any  such  proceeding  shall,  so  far  as  practicable,  be  conducted  in  accordance  with 
the  rules  of  evidence  applicable  in  the  district  courts  of  the  United  States  under 
the  rules  of  civil  procedure  for  the  district  courts  of  the  United  States,  adopted 
bv  the  Supreme  Court  of  the  United  States  pursuant  to  the  Act  of  June  19,  1934 
(U.S.C,  title  28,  sec.  723-B,  723-C). 

(e)  The  Board  shall  have  power  to  petition  any  United  States  court  of  ap- 
peals, or  if  all  the  courts  of  appeals  to  which  application  may  be  made  are  in 
vacation,  any  United  States  district  court  within  any  circuit  or  district,  re- 
spectively, wherein  the  unfair  labor  practice  in  question  occurred  or  wherein 
such  person  resides  or  transacts  business,  for  the  enforcement  of  such  order 
and  for  appropriate  temporary  relief  or  restraining  order,  and  shall  certify  and 
file  in  the  court  a  transcript  of  the  entire  record  in  the  proceedings,  including 
the  pleadings  and  testimony  upon  which  such  order  was  entered  and  the  find- 
ings and  order  of  the  Board.  Upon  such  filing,  the  court  shall  cause  notice  thereof 
to  be  served  upon  such  person,  and  thereupon  shall  have  jurisdiction  of  the  pro- 
ceeding and  of  the  question  determined  therein,  and  shall  have  power  to  grant 
such  temporary  relief  or  restraining  order  as  it  deems  just  and  proper,  and  to 
make  and  enter  upon  the  pleadings,  testimony,  and  proceedings  set  forth  in  siTch 
transcript  a  decree  enforcing,  modifying,  and  enforcing  as  so  modified,  or  setting 
aside  in  whole  or  in  part  the  order  of  the  Board.  No  objection  that  has  not  been 
urged  before  the  Board,  its  member,  agent,  or  agency,  shall  be  considered  by  the 
court,  unless  the  failure  or  neglect  to  urge  such  objection  shall  be  excused  be- 
cause of  extraordinary  circumstances.  The  findings  of  the  Board  with  respect 
to  questions  of  fact  if  supported  by  substantial  evidence  on  the  record  considered 
as  a  whole  shall  be  conclusive.  If  either  party  shall  apply  to  the  court  for  leave 
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to  adduce  additional  evidence  and  shall  show  to  the  satisfaction  of  the  court 
that  such  additional  evidence  is  material  and  that  there  were  reasonable  grounds 
for  the  failure  to  adduce  such  evidence  in  the  heai'ing  before  the  Board,  its 
member,  agent,  or  agency,  the  court  may  order  such  additional  evidence  to  be 
taken  before  the  Board,  its  members,  agent,  or  agency,  and  to  be  made  a  part  of 
the  transcript.  The  Board  may  modify  its  findings  as  to  the  facts,  or  make  new 
findings,  by  reason  of  additional  evidence  so  taken  and  filed,  and  it  shall  file 
such  modified  or  new  findings,  which  findings  witli  respect  to  questions  of  fact 
if  supported  by  substantial  evidence  on  the  record  considered  as  a  whole  shall  be 
conclusive,  and  shall  file  its  recommendations,  if  any,  for  the  modification  or 
setting  aside  of  its  original  order.  The  jurisdiction  of  tlie  court  shall  be  exclu- 
sive and  its  judgment  and  decree  shall  be  final,  except  that  the  same  shall  be 
subject  to  review  by  the  appropriate  United  States  court  of  appeals  if  applica- 
tion was  made  to  the  district  court  as  hereinabove  provided,  and  by  the  Supreme 
Court  of  the  United  States  upon  writ  of  certiorari  or  certification  as  provided  in 
title  28.  United  States  Code,  section  1254. 

(f )  Any  person  aggrieved  by  a  final  order  of  the  Board  granting  or  denying 
in  whole  or  in  part  tlie  relief  sought  may  obtain  a  review  of  sucli  order  in  any 
United  States  court  of  appeals  in  the  circuit  wlierein  tlie  unfair  labor  practice 
in  question  was  alleged  to  have  been  engaged  in  or  wherein  such  person  resides 
or  transacts  business,  by  filing  in  such  court  a  written  petition  praying  that  the 
order  of  tlie  Board  be  modified  or  set  aside.  A  copy  of  sucli  petition  shall  be 
forthwith  served  upon  tlie  Board,  and  thereupon  the  aggrieved  party  sliall  file  in 
the  court  a  transcript  of  the  entii'e  record  in  the  proceeding,  certified  by  tlie 
Board,  including  the  pleading  and  testimony  upon  which  the  order  complained 
of  was  entered,  and  tlie  findings  and  order  of  the  Board.  Upon  such  filing,  tlie 
court  shall  proceed  in  the  same  manner  as  in  the  case  of  an  application  by  the 
Board  under  subsection  (e),  and  shall  have  the  same  exclusive  jurisdiction  to 
grant  to  the  Board  such  temporary  relief  or  restraining  order  as  it  deems  just 
and  proper,  and  in  like  manner  to  make  and  enter  a  decree  enforcing,  modifying, 
and  enforcing  as  so  modified,  or  setting  aside  in  whole  or  in  part  the  order  of  the 
Board ;  the  findings  of  the  Board  with  respect  to  questions  of  fact  if  supported 
by  substantial  evidence  on  the  record  considered  as  a  whole  shall  in  like  manner 
be  conclusive. 

(Note. — Sec.  9  (c)  (2)  refers  to  sec.  10  (c)  in  providing  equal  treatment  for 
unaffiliated  unions.  The  amended  sec.  10  (c)  is  set  fortli  in  the  text  of  amend- 
ment No.  2  and  is  not  repeated  here.) 

Amendment  No.  2 
union  unfair  practices 

Union  coercion  {mass  picketing) 

It  was  the  philosophy  of  the  Wagner  Act  that  employees  should 
have  the  right  to  engage  in  such  collective  or  group  activities  for  their 
advancements  as  they  might  clioose.  This  right  was  vigorously  pro- 
tected by  the  Board  so  far  as  interference  or  coercion  by  employers 
was  concerned.  But  the  Wagner  Act  contained  no  corresponding  pro- 
hibition against  coercion  by  unions  of  employees'  rights  to  participate 
in  such  group  activities  as  they  chose.  The  Taft-Hartley  law  expressly 
recocrnized  the  right  of  employees  not  merely  to  join  labor  unions  and 
participate  in  group  activities,  but  a  corresponding  right  to  refrain 
from  doinof  so  if  they  chose.  To  protect  this  riglit  the  Taft-Hartley 
law  for])ids  a  labor  organization  to  coerce  individual  employees  into 
signing  up  with  a  union  or  joining  a  strike  being  conducted  by  a  union. 
Such  coercion  frequently  takes  the  form  of  mass  picketing  by 
large  numbers  of  union  members  who  by  abusive  language,  threats, 
and  frequently  actual  violence,  compel  employees  to  stay  out  of  a 
plant,  although  by  trying  to  continue  work  they  have  indicated  their 
desire  to  ha^^  no  part  of  the  strike.  If  our  national  labor  laws  are  to 
assure  genuine  freedom  of  employees  to  choose  whether  and  wliat 
forms  of  organization  they  shall  join,  then  laws  obviously  should  pro- 
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hibit  all  coercion  and  not.  merely  coercion  from  one  source — employers. 
The  Taft-Hartley  Act  protects  the  worker  from  coercion  by  either 
employers  or  unions,  but  S.  249  Avoiild  destroy  this  protection  by 
restoring  to  the  unions  immunity  from  any  restraint  in  this  respect. 

The  protection  of  workers  against  coercion  from  union  officials 
and  organizers  was  one  of  the  amendments  proposed  in  both  houses 
of  Congress  when  the  original  Wagner  Act  was  under  discussion.  The 
Norris-La  Guardia  Act  had  specifically  recognized  the  right  of  indi- 
\nduals,  if  they  wish,  to  refrain  from  engaging  in  concerted  activities. 
It  was  not  adopted  in  the  Wagner  Act  primarily  because  the  sponsors 
of  the  legislation  maintained  that  no  protection  of  this  character  was 
necessary. 

The  Taft-Hartley  Act  accom])lished  the  prohibition  against  coer- 
cion by  unions  of  employees'  rights  not  to  engage  in  concerted  activi- 
ties by  amendment  of  section  7  by  adding  "and  shall  also  have  the 
right  to  refrain  from  any  or  all  such  activities  except  to  the  extent 
that  such  right  may  be  affected  by  an  agreement  requiring  member- 
ship in  a  labor  organization  as  a  condition  of  employment  as  author- 
ized in  section  8  (a)  (3)"  (union  shop).  It  was  then  made  an  unfair 
labor  practice  for  a  labor  organization  or  its  agents  to  restrain  or 
coerce  employees  in  the  exercise  of  the  rights  guaranteed  in  section  7 

[8  (b)(1)]/  ...  .  . 

An  example  of  how  this  provision  has  worked  is  provided  by  the 
recent  decision  of  the  Board  in  United  Furniture  Workers  of  Aniericay 
Local  309.  C.  I.  O.  v.  Smith  Cabinet  Mamifacturmg  Co.  (35  CD-3). 
The  Board  found : 

We  find,  as  did  the  trial  examiner,  that  the  following  conduct  attributable  to 
the  respondents  or  their  agents  constituted  restraint  and  coei-cion  within  the 
meaning  of  section  8(b)(1)(A):  (1)  the  carrying  of  sticks  by  the  pickets  on  the 
picket  line  :  (2)  the  open  piling  of  bricks  for  use  by  the  pickets  ;  (3)  the  blocking 
of  plant  entrance  by  {a)  railroad  ties,  (&)  automobiles,  (c)  raised  gutter  plates, 
and  (rf)  tacks;  (4)  the  threat  of  violence  to  the  nonstriking  employees  over  the 
loud  speaker;  (5)  the  threat  of  bodily  harm  to  employees  Homer  Williams,  Ruby 
Winslow,  Dorothy  Strange,  and  Wiley  Williams.  (6)  the  intimidation  of  and 
threats  of  violence  to  nonstriking  employees  including  specifically  Walter  Hilton, 
Milt  Trinkle.  Ralph  Dobbins,  Mabel  Asher,  and  Mirel  Mount;  (7)  the  warning 
given  nonstriking  employees  Albert  Holt  that  "when  we  get  in  touch  with  the 
union  you  old  fellows  won't  have  a  job";  (8)  the  placing  of  pickets  in  such  a 
manner  as  to  prevent  nonstriking  employees  from  performing  their  work  during 
the  boxcar  incidents;  (9)  the  goon  squad  mass  assaults  upon  various  nonstrik- 
ing employees  and  the  overturning  of  the  automobile  belonging  to  employee  Hyde  : 
(10)  the  assaults  committed  upon  nonstriking  employees  *  *  *  ;  (11)  the  damage 
to  the  automobile  of  White  during  the  aforesaid  assault;  (12)  the  barring  from 
the  plant  of  Superintendent  Simpson  and  Foreman  McKinney  by  force  and  intimi- 
dation :  (13)  the  assaults  upon  Superintendent  Simpson;  (14)  the  attempt  to 
upset  Foreman  McKinney's  automobile  as  he  sought  to  enter  the  plant  and  the 
damage  thereto  as  McKinney  later  drove  past  the  plant. 

Tliere  was  very  little  testimony  against  the  Taft-Hartley  provision 
at  the  1949  hearings  and  no  specific  instances  alleging  it  had  worked 
an  injustice  were  presented  to  the  committee.  It  is  difficult  to  muster 
ai-guments  in  opposition  to  "protecting  the  worker  from  coercion"  by 
the  union  leader.  Such  arguments  admit,  in  themselves,  that  coercion 
is  a  necessary  part  of  union  activity.  The  unions  have  not  had  much 
acceptance  of  their  attack  on  this  provision  and  have  generally  con- 
fined their  attacks  to  saying  that  this  provision  of  the  Taft-Hartley 
Act  forbids  "peaceful"  picketing.  This  statement  is,  of  course,  untrue. 
"\"\niile  an  employer  is  forbidden  to  "interfere  with,  restrain,  or  coerce 
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employees  in  the  exercise  of  the  rights  guaranteed  in  section  7"  (sec. 
8(a)(1))  a  union  is  only  forbidden  to  "restrain  or  coerce"  (sec. 
8(b)(1)).  In  order  that  it  be  perfectly  clear  that  the  section  only 
applies  to  coercion,  the  minority  has  eliminated  the  word  "restrain" 
in  the  amendment  proposed  below. 

General  Counsel  Denham  placde  in  the  record  at  pages  2607-2614 
a  memorandum  listing  cases  in  which  his  office  had  authorized  the 
issuance  of  complaint  charging  a  violation  of  this  section.  The  quota- 
tions set  forth  below  are  taken  from  the  short  brief  of  the  facts  pre- 
sented with  each  case  and  each  is  the  material  allegation  of  fact  which 
justified  issuance  of  complaint.  The  union : 

"beat  up  working  employees,"  "engaged  in  acts  of  violence  directed  against 
employees,"  "ordering  the  empoyees  to  stop  work  and  seized  the  work  out  of 
the  employees'  hands,"  "physical  interference  with  and  threats  to  employees  who 
desired  to  enter  the  employer's  premises,"  "  employees  were  forcibly  taken  to  the 
imion  hall  and  detained  for  2  hours  and  released  only  when  police  intervened," 
"employee  was  beaten  into  insensibility,"  "bumped  and  elbowed  employees  at- 
tempting to  enter  the  plant,  stoned  the  plant,"  "prevented  employees  from  leav- 
ing the  plant,"  and  "you're  sticking  your  neck  out.  You're  up  against  a  couple  of 
thousand  teamsters  and  you  might  regret  this  the  rest  of  your  life." 

The  amendment  we  propose  makes  it  an  unfair  labor  practice  for  a 
labor  organization  to  coerce  employees  in  the  right  to  work.  Any  miion 
preventing  an  employee  from  exercising  that  right  by  coercive  means 
would  violate  the  provision.  The  actions  of  the  furniture  workers 
union  as  set  forth  in  the  quoted  portion  of  the  Board's  findings  above 
would  be  as  much  a  violation  of  the  proposed  amendment  as  it  was 
of  the  present  law.  Each  of  the  acts  and  conduct  listed  above  from  the 
Denham  memorandum  would  likewise  be  a  violation.  In  short,  the 
amendment  would  cover  any  union  conduct  which  prevents  access  to 
the  job  to  the  employee  who  desires  to  go  to  work.  It  is  directed  prin- 
cipally at  that  type  of  picketing  which  goes  beyond  the  right  of  striking 
employees  to  inform  the  public,  their  fellow  workers,  and  prospective 
new  employees,  of  their  grievances  with  their  employer,  and  by  peace- 
ful means  seeks  to  persuade  them  not  to  do  business  with  or  go  to  work 
for  that  employer. 

Since  we  would  permit  the  making  and  enforcement  of  certain  forms 
of  compulsory  membership  contracts,  denial  of  the  right  to  work  pur- 
suant to  such  an  agreement  permitted  under  section  8(a)(3)  is  made 
an  exception.  Also  continued  is  the  exception  provided  in  the  present 
law  of  the  right  of  a  labor  organization  to  prescribe  its  own  rules  with 
respect  to  the  acquisition  or  retention  of  membership. 

The  amendment  also  contains  the  prohibition  of  coercion  by  unions 
of  employers  in  the  selection  of  employer's  representatives.  The  typical 
situation  to  which  this  provision  would  apply  is  illustrated  by  the  case 
of  the  Southern  Coal  Producers  and  the  United  Mine  Workers  Union 
described  below  in  the  section  "Mutual  obligation  to  bargain  collec- 
tively." The  miners'  union  refused  to  recognize  the  association  or  its 
president,  Joseph  E.  Moody,  as  the  representative  of  the  operator 
members. 

Mutual  obligation  to  bargain  collectively 

Under  the  Wagner  Act  an  employer  was  properly  required  to  bar- 
gain with  a  union  representing  a  majority  of  his  employees  regarding 
wages,  hours,  and  working  conditions.  Aji  employer  could  not  fix  his 
own  terms  and  hand  them  to  the  union  on  a  "take  it  or  leave  it"  basis. 
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But  the  Wagner  Act  imposed  no  corresponding  duty  on  unions  to  bar- 
gain collectively  with  employers.  They  were  free  to  refuse  to  discuss  or 
bargain  about  any  particular  demand.  Consequently  some  powerful 
unions  which  preferred  strikes  to  negotiation  adopted  a  "take  it  or 
leave  it"  attitude. 

Clearly  if  labor  peace  is  to  be  achieved  by  collective  bargaining,  both 
sides  should  have  a  duty  to  negotiate  in  good  faith  in  an  attempt  to 
work  out  an  understanding,  before  resorting  to  strikes  or  lock-outs.  The 
present  provisions  of  the  Taft-Hartley  law  impose  such  a  correspond- 
ing obligation  on  unions  as  well  as  emplovers  to  bargain.  But  S.  249 
would  eliminate  this  obviously  sound  and  fair  requirement  and  return 
to  the  one-sided  Wagner  Act. 

The  necessity  for  the  retention  of  the  mutuality  of  duty  is  demon- 
strated by  the  numerous  cases  already  before  the  Board  in  which  unions 
have  refused  to  bargain  with  employers  when  they  found  it  to  their 
interests  to  spurn  good-faith  conferences  in  order  to  impose  unfair  or 
illegal  conditions. 

The  need  for  a  clear  definition  of  bargaining  was  testified  to  by 
many  witnesses  in  1947,  who  felt  some  Board  decisions  had  tended  to 
require  parties  to  make  continual  concessions,  so  that  it  amounted  to 
arbitration  by  "splitting  the  difference."  The  Taft-Hartley  Act  pro- 
vided such  a  definition  by  re(juiring : 

(1)  A  60-day  written  notice  to  the  other  party  of  proposed  termina- 
tion or  modification  of  agreements;  (2)  an  offer  to  confer  for  the  pur- 
pose of  negotiating  a  new  contract;  (3)  a  30-day  notification  to  the 
Federal  Mediation  and  Conciliation  Service;  and  (4)  meetings  and 
conferences  between  the  two  parties,  but  neither  being  required  to 
agree  to  a  proposal  or  make  a  concession. 

19Jf9  hearings 

Testimony  in  the  1949  hearing  is  overwhelmingly  in  favor  of  maldng 
the  obligation  to  bargain  mutual  for  both  employers  and  unions.  Among 
the  witnesses  who  supported  this  provision  are  Chairman  Herzog  of 
NLRB  (pp.  317-18) ;  Nathan  Feinsinger  (p.  4351) ;  Senator  Douglas 
(p.  4350) ;  William  Davis  (p.  1737) ;  William  M.  Leiserson  (pp.  5177- 
8) ;  William  E.  Guffey,  Jr.  (p.  2986) ;  Howard  I.  Young  (pp.  4186-7) ; 
Frank  A.  Constanzy  (p.  5106) ;  and  General  Counsel  Denham  (p. 
1942)  who  recalled  hearing  testimony  under  Wagner  Act  of  union 
refusals  to  bargain,  and  who  lists  cases  (pp.  2615-16) ;  and  Ira  Mosher 
(p.  3920). 

Joseph  E.  Moody,  president  of  Southern  Coal  Producers  Associa- 
tion, told  how  the  association  had  to  invoke  the  provision  in  order  to 
get  Mine  Workers  Union  to  bargain  in  1948  (pp.  5011-15). 

After  the  Attorney  General  secured  a  temporary  restraining  order  in  the 
Federal  district  court  on  April  3,  1948,  directing  the  union  and  the  operators  to 
proceed  immediately  to  bargain  collectively  with  regard  to  the  dispute  existing 
between  them,  the  union  refused  to  permit  the  association  to  act  for  its  members 
as  their  collective  bargaining  representative  or  to  participate  in  any  way  in  the 
conference.  A  charge  alleging  a  refusal  to  bargain  on  the  part  of  the  union  was 
filed  with  the  Board.  On  May  24,  1948,  the  Board  issued  a  complaint  against 
the  union  and  its  president,  alleging  such  violations  of  the  statute,  and  the 
Board's  regional  director,  acting  pursuant  to  section  10  ( j)  of  the  law.  petitioned 
the  United  States  District  Court,  District  of  Columbia,  for  a  preliminary  in- 
junction against  the  violations  pending  final  disposition  of  the  Board's  case.  On 
June  4,  1948,  after  hearing  had  been  held  on  a  rule  to  show  cause  issued  in  re- 
sponse to  that  petition,   the  court  rendered  its  decision.   Mr.   Justice   Golds- 
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boroiigli  found  that  there  was  reasonable  cause  to  believe  that  the  violation;? 
were  occurring  and  ordered  the  union  and  its  president  to  bargain  collectively 
with  the  association  as  the  representative  of  the  employers.  (See  also  22 
L.  R.  R.  M.  2164). 

Edgar  S.  Idol,  general  counsel  of  American  Trucking  Association, 
testified : 

Under  the  Wagner  Act,  it  was  also  common  practice  for  the  teamster  unions, 
at  the  first  sign  of  resistence,  to  abandon  negotiations  and  break  up  the  employer 
group  by  forcing  individual  settlements  on  weak  employers.  To  illustrate :  In 
New  York  City,  local  807  has  consistently  side-tracked  the  employer  bargaining 
group  and  ordered  a  city-wide  strike,  simultaneously  making  favorable  agree- 
ments with  individual  employers  who  were  willing  to  sacrifice  their  long-term 
interests  to  gain  a  short-term  advantage  in  the  transportation  market.  Prior 
to  1947,  employers  caught  in  this  position  had  no  means  of  requiring  the  union 
to  bargain  with  their  representative  and  were  usually  forced  to  sign  a  labor  con- 
tract which  they  did  not  have  a  chance  to  negotiate.  Compare  the  situation 
under  L.  M.  R.  A. :  Last  year,  the  usual  union  strategy  was  followed  in  New  York, 
but  when  local  807  bypassed  the  employer  group,  an  unfair-labor-practice  charge 
alleging  refusal  to  bargain  was  filed,  and  local  807  promptly  returned  to  the 
conference  table. 

William  Green,  president  of  A.  F.  of  L.,  agreed  in  principle  that 
unions  should  bargain  but  objected  to  writing  it  into  law  (p.  3375), 
insisting  it  was  not  needed  as  unions  are  organized  to  bargain. 

In  proposing  the  retention  in  the  law  of  the  mutual  obligation  of 
employers  and  labor  organizations  to  bargain  collectively  and  the 
definition  of  such  dut}^,  the  minority  notes  that  experience  has  demon- 
strated a  need  for  some  modification. 

As  pointed  out  by  the  majority  (p.  54),  section  8  (d)  of  the  Taft- 
Hartley  Act  in  addition  to  making  it  an  unfair  labor  practice  for  the 
employer  or  union  to  violate  the  60-day  notice  requirement  also  im- 
posed a  penalty  upon  employees  for  such  violation.  Since  there  is  no 
corresponding  penalty  upon  employers  and  in  the  interest  of  providing 
equal  duties,  rights,  and  responsibilities  upon  all  parties  the  proposed 
amendment  eliminates  the  provision  against  employees. 

The  Taft-Hartley  Act's  definition  also  contains  a  possible  defect  in 
that  it  is  not  clear  that  a  strike  after  60  days'  notice  under  an  annual 
reopening  clause  of  a  contract  running  for  more  than  1  year  would  not 
constitute  a  violation.  See  testimony  of  Joseph  A.  Bierne,  president, 
Communication  Workers  of  America  (pp.  1039,  1102-1104).  Correc- 
tive amendment  on  this  point  was  also  recommended  by  the  Joint 
Committee  on  Labor-lNIanagement  Relations  at  pages  62  and  63  of 
its  December  31,  1948,  report.  The  amendment  proposed  below 
makes  it  clear  that  such  a  strike  would  not  constitute  an  unfair  labor 
practice.  The  60-day  notice  requirement  is  needed  in  the  interests 
of  orderly  procedures  and  in  order  to  give  the  Conciliation  Service 
advance  notice  of  disputes  so  that  it  can  be  alert  to  prevent  stoppages, 
a  provision  which  Director  Ching  testified  has  been  very  helpful. 

Suits  for  violation  of  contract 

Since  our  whole  national  labor  policy  is  based  upon  achieving  peace- 
ful labor  relations  through  collective  bargaining  between  employers 
and  unions,  the  success  of  the  policy  depends  upon  the  extent  to  which 
both  parties  faithfully  observe  the  contracts  arrived  at  in  the  bargain- 
ing conferences.  The  knowledge  that  the  other  party  is  legally  bound 
to  carry  out  its  commitments  under  the  contract  will  do  more  to 
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promote  true  collective  bargaining  than  any  mandatory  provision 
that  we  may  write. 

S.  249  provides  no  method  for  making  collective  bargaining  agree- 
ments enforceable  in  the  courts.  The  majority  revives  tlie  argument 
that  the  presence  of  the  remedy  creates  the  possibility  of  destruction 
of  the  labor  organization  were  judgment  obtained  and  executed. 
Cases  in  which  employers  have  claimed  large  damages  in  their  actions 
are  cited  with  no  mention  of  the  well-known  fact  that  lawyers  seldom 
imderestimate  the  value  of  their  claims  in  the  ad  damnum  clauses  of 
their  complaints. 

If  unions  can  break  agreements  with  relative  impunity,  then 
such  agreements  do  not  tend  to  stabilize  industrial  relations.  The 
execution  of  an  agreement  does  not  by  itself  promote  industrial 
peace.  The  chief  advantage  which  an  employer  can  reasonably  expect 
from  a  collective  labor  agreement  is  assurance  of  uninterrupted 
operation  during  the  term  of  the  agreement.  Without  some  effective 
method  of  assuring  freedom  from  strikes  for  the  term  of  the  agree- 
ment, there  is  little  reason  wdiy  an  employer  would  desire  to  sign 
such  a  contract.  Senate  report  i05.  Eightieth  Congress,  first  session, 
reviewed  the  laws  of  the  various  States  with  respect  to  the  availability 
of  unions  and  concluded  that  in  most  States  in  the  absence  of  statute 
a  labor  union  cannot  be  sued  in  its  common  name.  Where  enabling 
statutes  exist,  they  are  by  no  means  uniform  and  in  some  States  the 
courts  have  excluded  labor  organizations  from  their  application. 

The  Taft-Hartley  Act  provides  that  suits  for  violations  of  contracts 
between  employers  and  labor  organizations  mav  be  brought  in  the 
Federal  district  courts  and  that  labor  organizations  may  sue  and  be 
sued  as  entities  (sec.  301).  It  is  specifically  provided  that  any  money 
judgment  against  a  labor  organization  is  enforceable  only  against  the 
assets  of  the  organization  and  shall  not  be  enforceable  against  any 
individual  member  or  his  assets. 

The  provision  authorizing  suits  for  violation  of  contract,  which  also 
was  in  the  Case  bill  passed  in  1946  and  vetoed  by  the  President,  was  in 
response  to  many  protests  that  collective  bargaining  contracts  had 
become  a  one-way  street,  binding  on  employers  but  disregarded  and 
violated  at  will  by  unions. 

Hearings  of  Senate  and  House  Labor  Committees  in  1946  and  1947 
are  full  of  examples  of  imion  irresponsibility  toward  collective  bar- 
gaining contracts  which  they  had  signed.  In  volume,  the  great 
majority  of  strikes  during  World  War  II  were  not  over  primary  agree- 
ments but  over  grievances,  for  the  settlement  of  which  most  contracts 
provide  gi'ievance  machinery,  and  in  violation  of  no-strike  pledges  in 
contracts.  Often  the  responsible  union  leaders  opposed  such  "wildcat 
strikes."  but  frequently  internal  union  political  pressures  led  them  to 
either  acquiesce  in  them  or  actively  support  such  "quickie"  strikes  in 
violation  of  contract. 

Prior  to  its  enactment,  the  two  major  arguments  of  union  spokes- 
men against  the  suability  section  were  (1)  that  such  suits  should  be 
left  to  State  courts,  and  (2)  that  unions  would  be  harassed  with  a 
multiplicity  of  litigation  which  would  soon  drain  their  treasuries. 
The  first  contention  was  disputed  vigorously  by  employer  witnesses 
who  insisted  that  in  many  States,  suits  for  breach  of  contract  were 
practically  impossible. 
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The  fear  of  a  terrific  volume  of  litigation  expressed  in  1947  has  not 
materialized.  The  December  31,  1948,  report  of  the  Joint  Committee 
on  Labor-Management  Kelations  (80th  Cong.  S.  Kept.  986  pt.  3,  pp. 
30  and  31),  points  out  that  under  both  sections  301  and  303  (author- 
izing suits  for  damages  for  secondary  boycotts)  only  57  suits  had  been 
filed  throughout  the  country,  12  under  section  303  and  45  under  sec- 
tion 301.  Of  the  57,  37  suits  were  brought  by  employers,  of  which  15 
have  been  dismissed  by  agreement  of  the  parties,  5  were  dismissed 
by  the  court,  and  16  are  pending ;  19  were  brought  by  unions  against 
employers,  of  which  6  have  been  dismissed  by  agreement,  4  by  the 
court,  6  are  still  pending,  the  disposition  of  2  is  imknown;  and  one 
suit  brought  by  an  employee  against  an  employer.  In  one  suit  by  a 
union  against  an  employer  the  court  set  aside  an  arbitrator's  award. 
No  damages  have  yet  been  awarded  in  any  case,  to  the  committee's 
knowledge. 

However,  the  joint  committee  found  that  the  presence  of  the  remedy 
has  served  to  greatly  lessen  the  number  of  so-called  "wildcat  strikes" 
and  cites  the  Ford  Motor  Co.  record  of  a  90-percent  decrease  in  time 
lost  by  such  stoppages. 

In  the  1949  hearings  the  suability  section  was  vigorously  sup- 
ported by  many  witnesses.  J.  W.  Keever  of  the  B.  F.  Goodrich  Co. 
presented  the  following  statistics  on  "wildcat"  stoppages  over  griev- 
ances in  his  company's  Akron,  Ohio,  plant,  attributing  the  decrease  to 
the  suability  section  although  Goodrich  never  sued  or  threatened  to 
sue  (p.  1874) : 

1946.  7  to  12  months  before  Taft-Hartley  Act,  104  stoppages,  122,000  man-days 
lost. 

1947.  8  to  12  months  under  Taft-Hartley  Act,  19  stoppages,  25,000  man-days 
lost. 

Since  November  2,  1948,  election,  10  stoppages,  67,000  man-days  lost. 

In  12  months  prior  to  Taft-Hartley  Act,  24  arbitrations  of  grievances  and 
1,140  filed. 

In  16  months  after  passage  of  Taft-Hartley  Act,  71  arbitrations  of  grievances 
and  1,102  filed. 

Herman  W.  Steinkraus  of  the  United  States  Chamber  of  Commerce 
supported  the  Taft-Hartley  provision  and  when  asked  whether  many 
unions  had  not  refused  to  agree  to  no-strike  clauses  because  of  it,  said 
that  an  AFL  union  in  his  plant  had  agreed  in  December  1948,  to  the 
best  no-strike  clause  he  had  ever  negotiated  (pp.  4112-4113). 

Ludwig  Teller  favored  the  Taft-Hartley  section  on  suits  for  breach 
of  contract,  taking  the  position  that  Government  has  encouraged  col- 
lective bargaining  and  has  an  obligation  to  help  see  that  contracts  are 
lived  up  to  (pp.  1134  and  1485-1487) .  The  Taft-Hartley  Act's  suability 
section  was  also  supported  by  J.  T.  Sanders  of  the  National  Grange 
(p.  4468)  ;  Ira  Mosher  of  the  National  Association  of  Manufacturers 
(p.  3922) ;  Frank  A.  Constanzy  of  the  American  Cotton  Manufac- 
turers Association  (p.  5103) ;  William  T.  Cossett  of  Ford  Motor  Co. 
(p.  3660) ;  and  Edgar  S.  Idol  of  the  trucking  industry  (p.  3884). 

Secondary  boycotts  and  jurisdictional  strikes 

The  bill,  S.  249,  recognizes  that  some  boycotts  and  jurisdictional 
strikes  are  indefensible.  It  treats  as  union  unfair  labor  practices,  boy- 
cotts conducted  to  compel  an  employer  to  bargain  with  a  particular 
labor  organization  if  (1)  another  labor  organization  has  been  certified 
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by  the  Board  or  (2)  the  employer  is  required  by  an  order  of  the  Board 
to  bargain  with  another  labor  organization,  or  (3)  the  employer  is 
currently  recognizing  another  labor  organization  and  has  executed  a 
collective  bargaining  agreement  with  it ;  and  those  conducted  in  fur- 
therance of  a  jurisdictional  dispute.  In  simpler  language,  this  bill 
merely  deals  with  those  boycotts  employed  by  one  union  to  raid  a 
rival  union  and  with  jurisdictional  disputes.  Its  premise  is  that  unions 
are  entitled  to  protection  from  other  unions,  but  individuals  who  do 
not  wish  to  become  members  of  a  union,  the  general  public,  and  em- 
ployers who  have  no  dispute  whatsoever  with  any  union  are  not 
entitled  to  any  protection.  We  disagree. 

A  wealth  of  specific  case  testimony  on  the  need  for  a  strong  and 
effective  ban  on  secondary  boycotts  was  presented  to  both  the  House 
and  Senate  Labor  Committees  in  1946  and  again  in  the  1947  hearings. 
Kecognizing  the  validity  of  that  testimony  and  the  public  demand  that 
Congress  act  to  curb  these  indefensible  practices,  the  1947  act  sought 
to  outlaw  all  secondary  boycotts.  Preventive  measures  included  the 
"cease  and  desist"  order  of  the  Board,  the  mandatory  injunction  pend- 
ing Board  determination,  and  the  liability  in  damages  to  the  injured 
third  party.  The  framers  of  the  1947  act  were  not  blind  to  the  fact 
that  some  boycotts  might  be  justified.  They  were  faced  with  the  then 
almost  impossible  task  of  so  drafting  the  provision  as  to  permit  a  justi- 
fiable boycott.  The  experience  gained  through  18  months'  operation 
of  the  provision  has  made  it  possible  to  frame  an  exception  which  _we 
believe  to  be  necessary.  First,  however,  we  desire  to  direct  attention 
to  the  type  of  situations  wherein  the  remedies  of  the  act  have  been 
applied. 

We  refer  to  a  number  of  cases  in  which  United  States  district  courts 
have  issued  injunctions  pursuant  to  the  provisions  of  the  Taft-Hartley 
Act  in  secondary  boycotts : 

Dovds  V.  International  Brotherhood  of  Teamsters  (75  F.  Supp. 
414)  :  The  facts  as  described  by  the  court  were : 

For  some  years  Harry  Rabouin  has  conducted  an  express  or  transportation 
business  under  the  name  and  style  of  Conway's  Express.  The  principal  place 
of  business  is  located  at  Pittsfield,  Mass.,  with  branch  terminals  at  Rensselaer, 
N.Y.,  and  Springfield.  Mass.  *  *  *  Prior  to  September  1947  Rabouin  had  leased 
part  of  its  equipment  to  the  Middle  Atlantic  Transportation  Co.  located  at  New 
Britain,  Conn.  *  *  *  The  operators  of  such  equipment  were  employees  of  Mid- 
Atlantic,  were  under  its  complete  control  and  their  wages  were  paid  by  that 
company.  Rabouin's  employees,  that  is,  the  operators  of  the  Rabouin  equipment, 
used  in  his  own  business,  were  members  of  the  respondent  union,  *  *  *  About 
September  10,  1947,  respondent,  through  its  business  agent,  learned  that  Rabouin 
equipment  leaves  to  Mid- Atlantic  had  transported  or  was  engaged  in  transport- 
ing freight  from  New  Britain,  Conn.,  to  Cleveland,  Ohio;  the  operator  of  the 
truck  on  that  occasion  not  being  a  member  of  the  union,  and,  of  course,  not  being 
an  employee  of  Rabouin.  On  September  10,  1947,  a  strike  which  still  continues 
was  called  by  respondent  against  Rabouin. 

See  also  testimony  of  Harry  Rabouin  (hearings  pp.  5131-5140). 

No  relief  would  have  been  available  to  Rabouin  had  S.  249  been 
the  law  although  he,  having  no  dispute  with  his  employees  or  the 
union  representing  them,  was  shut  down  to  force  another  company, 
ISIid- Atlantic,  to  employ  only  union  drivers.  Rabouin  testified  (p.  5140) 
that  repeal  of  section  8(b)  (4)  (A)  would  mean  that  he  would  be  put 
out  of  business. 
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Lcharon  v.  Printing  Specialties  and  Paper  Converters  Union  (75 
F.  Supp.  678)  :  The  facts  cited  by  the  court  disclose  that,  as  a  result 
of  a  dispute  over  wage  rates  and  holiday  pay,  respondent  union  called 
a  strike  at  the  Los  Angeles  plant  of  Sealright  whose  employees  it 
represented.  The  opinion  reads : 

Sealright  Pacific  Ltd.  is  a  corporation  organized  under  and  existing  bv  virtue 
of  the  laws  of  the  State  of  California.  Its  principal  office  and  place  of  business  is 
located  at  1577  Rio  Vista  Avenue,  Los  Angeles,  Calif.,  vi^here  it  is  engaged  in  the 
manufacture,  sale,  and  distribution  of  paper  food  containers  and  milk  I)ottle  cans 
Los  Angeles  Seattle  Motor  Express.  Inc.  (hereinafter  called  L  A   Seattle)" 
IS  a  common  carrier  operating  motortrucks  between  Los  Angeles  and  i>oints  in 
the  Pacific  Northwest.  It  has  carried  Sealright's  products  for  a  number  of  years 
^o?"i^^^"''^^^  ^^'  ^^^^-  I'^spondent  Walter  J.  Turner  (vice  president)  of  local 
^cSS  advised  L.  A.  Seattle  that  if  it  continued  to  handle  Sealright's  products  L  A 
Seattle  would  be  picketed  by  local  38S.  .     ■     • 

On  about  November  14,  1947,  representatives  of  local  3SS  followed  two  trucks 
loaded  with  Sealrighfs  products  to  the  L.  A.  Seattle  terminal  whereby  formin<' 
a  picket  line  around  the  two  trucks  containing  the  products  of  Sealright  and 
telling  the  employees  that  the  trucks  contained  "hot  cargo"  and  not  to  "handle 
It,  induced  and  encouraged  the  employees  of  L.  A.  Seattle,  by  orders  force 
threats,  or  promises  of  benefits,  not  to  transport  or  handle  the  goods  of  Sealri"ht'^ 
After  Novemlter  14.  1947.  as  a  result  of  the  above  conduct\)f  local  38S  "the 
employees  of  L.  A.  Seattle  refused  to  transport  or  handle  the  goods  of  Sealright 

West  Coast  Terminals  Co..  is  a  public  wharfinger  *  *  *  On  or  prior  to 
November  17.  1947.  West  Coast  received  from  Panama  Pacific  Lines  vessel 
steamship  Green  Ban  Victor!/,  a  consignment  of  rolls  of  paper  destined  for  Seal- 
right's  Los  Angeles  plant.  On  November  17,  1947,  while  employees  of  West 
Coast  were  engaged  in  loading  the  rolls  of  paper  onto  freight  cars  consigned  to 
Sealright  in  Los  Angeles,  a  group  of  pickets  representing  local  388  appeared  at 
the  docks  of  West  Coast  and.  by  forming  a  picket  line  around  the  freight  cars 
being  loaded  with  the  rolls  of  pai>er  for  Sealright.  induced  and  encouraged  the 
employees  of  West  Coast,  by  orders,  force,  threats,  and  promises  of  benefits  not 
to  handle  or  work  on  the  paper  consigned  to  Sealright.  Since  November  17  1947 
as  a  result  of  the  above  conduct  of  local  388  and  the  continued  picketing  bv 
local  388  of  the  docks  of  West  Coast,  the  employees  of  West  Coast  have  refused 
to  handle  or  work  on  the  goods  consigned  to  Sealright. 

In  this  case  the  business  of  a  supplier  (West  Coast)  and  the  business 
of  a  customer  (L.  A.  Seattle)  was  stopped  not  because  of  any  dispute 
Avith  either  of  them  but  to  stop  them  from  doing  business  with  the 
primary  employer  (Sealright)  Avith  whom  the  union  had  a  disi^ute. 
The  bill,  S.  249,  provides  no  relief  for  either. 

Evans  v.  United  Electrical  Workers  (22  L.  R.  R.  M.  2459)  :  The 
United  States  District  Court  for  the  Southern  District  of  Indiana 
found : 

That  Bucyrus  Erie  Co.  *  *  *  maintains  and  operates  a  plant  at  Evansville 
Ind.  *  *  *  That  Ryan  Construction  Corp.  *  *  *  is  generally  engaged  in  con- 
struction w^ork.  *  *  *  That  on  or  about  April  28.  1948,  Bucyrus  Erie  placed 
an  order  with  Ryan  for  the  construction  of  a  .building  on  the  premises  of  the 
existing  Bucyrus  Erie  plant  at  Evansville.  Ind. ;  that  construction  of  the  build- 
ing by  Ryan  began  in  April  1948:  that  a  special  gate  was  cut  through  the  fence 
surrounding  the  Bucyrus  Erie  plant  which  gate  was  for  the  sole  and  exclusive  use 
of  Ryan's  employees,  equipment,  and  materials :  that  the  employees  of  Bucyrus 
Erie  were  instructed  not  to  use  and  did  not  use  the  Ryan  gate. 

That  since  on  or  about  July  31,  1948,  the  respondents  (United  Electrical 
n  orkers.  (CIO)  have  engaged  in  a  strike  against  Bucyrus  Erie :  that  respondents 
have  picketed  all  gates  including  the  Ryan  gate:  that  respondents  have  engaged 
m  mass  picketing  at  the  Ryan  gate  by  picketing  with  approximately  lo'to^  20 
pickets;  *  *  *  that  respondents  have  induced  and  encouraged  the  employees 
of  Ryan  and  of  Ryan's  materialmen  and  subcontractors  to  engage  in  a  concerted 
refusal  to  perform  services  for  Ryan  with  the  object  of  forcing  Rvan  to  cease 
doing  business  with  Bucyrus  Erie.  That  as  a  result  of  the  acts  of  the 'respondents, 
the  employees  of  Ryan,  because  of  their  affiliation  with  other  labor  unions,  have 
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refused  to  pass  the  picket  line  at  the  Ryan  gate,  and  consequently  have  refused  to 
perform  services  for  Ryan ;  that  there  is  no  dispute  between  Ryan  and  its 
employees. 

Ryan  obtained  an  injunction  under  the  provisions  of  the  Taft- 
Hartley  Act.  He  could  not  have  obtained  relief  had  the  bill,  S.  249, 
been  the  law. 

Le  Baron  v.  Kern  County  Fmvn  Union  (22  L.  R.  R.  M.  2435)  :  The 
United  States  District  Court  for  the  Southern  District  of  California 
found  that  local  87  of  the  teamsters  union  by  orders  and  threats  of 
disciplinary  action  induced  the  employees  of  Oilfields  Trucking  Co. 
(who  were  also  members  of  such  union)  to  refuse  to  transport  goods 
to  or  from  the  Di  Giorgio  Wine  Co. ;  that  local  87  also  by  similar  con- 
duct induced  the  employees  of  Pacific  Motor  Trucking  Co.,  the  Arvin 
Line,  and  Turner  Bros.,  all  common  carriers  of  freight  to  and  from  the 
Di  Girogio  Co.,  to  refuse  to  transport  freight  to  or  from  the  Di  Giorgio 
Co. ;  that  local  45  of  the  Distillery  Workers  Union,  AFL,  by  intimida- 
tion, coercion,  orders  and  threats  induced  the  employees  of  Swiss 
Colony  Co.  (M'ho  were  members  of  such  union),  to  refuse  to  work  on 
products  of  Di  Giorgio  Co.  in  order  to  force  the  Swiss  Colony  Co.  to 
cease  doing  business  with  Di  Giorgio ;  that  local  848  of  the  teamsters 
union  by  intimidation,  coercion,  orders  and  threats  of  disciplinary 
action  induced  the  employees  of  Safeway  Stores,  Inc.,  and  Eastwest 
Produce  Co.  (who  were  members  of  such  union)  to  refuse  to  perform 
any  services  for  such  companies  to  force  Safeway  Stores  and  Eastwest 
Produce  to  cease  doing  business  with  Di  Giorgio. 

All  of  these  strikes  by  the  various  unions  against  the  various  cus- 
tomers and  suppliers  of  Di  Giorgio  were  in  aid  of  the  farm  union's 
strike  against  the  Di  Giorgio  Co.  None  of  the  suppliers,  customers,  or 
shippers  had  any  dispute  whatsover  with  their  employees  or  the 
unions  representing  their  employees.  An  injunction  was  obtained 
under  the  Taft-Hartley  Act,  but  they  would  have  been  helpless  had 
S.  249  been  the  law. 

The  Joint  Committee  on  Labor-lSIanagement  relations  summarized 
the  facts  in  the  cases  in  wdiich  injunctions  had  been  sought  by  the 
general  counsel  on  pages  24-27  of  its  December  31,  1948,  report  and 
stated : 

The  Board  has  sought  injunctions  in  31  cases  under  section  (10)  (1)  involving 
various  forms  of  secondai-y  boycott  restrictions  of  section  8  (b)  (4)  (A),  (B), 
and  (C).  Injunctions  were  granted  by  the  court  in  15  of  the  31  cases,  denied  in  4, 
and  .")  still  pending,  and  7  disposed  of  by  action  of  the  parties. 

While  court  action  was  only  sought  in  31  cases  during  the  period 
August  1947  to  November  1948,  many  additional  cases  were  disposed 
of  by  voluntary  settlement  by  the  parties  involved.  During  such 
period  a  total  of  342  charges  alleging  a  violation  of  section  8  (b)  (4) 
were  filed.  Of  greater  importance  is  the  fact  that  the  use  of  secondary 
boycotts  by  labor  organizations  has  rapidly  decreased.  Where  they 
occur  the  mere  filing  of  a  charge  or  the  suggestion  that  a  charge  will 
be  filed  has  often  been  sufficient  to  stop  this  unfair  labor  practice. 

Employers  have  claimed  damages  against  unions  engaging  in  illegal 
secondary  boj^cotts  in  only  12  reported  cases.  IVIany  of  these  were 
settled  by  agreement  of  the  parties  and  in  none  did  the  plaintiff 
recover  damages  (report  of  joint  committee,  p.  31). 

It  is  significant  that  only  two  of  the  31  secondary  boycott  cases  in 
which  injunctions  have  been  sought  under  the  Taft-Hartley  Act  would 
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be  covered  by  S.  249.  The  only  remedy  provided  by  S.  249  is  a  cease- 
and-desist  order  issued  by  the  Board,  which,  if  the  case  follows  the 
usual  time  pattern,  might  be  obtained  in  about  18  months  after  the 
offense  is  committed.  With  rare  exceptions,  secondary  boycotts, 
because  of  the  strong  economic  pressure  on  the  victim,  have  either 
accomplished  their  purpose  or  failed  in  a  month  or  two.  The  minority 
believe  it  to  be  imperative  that  the  suit  for  damages  and  at  least  a 
discretionary  injunction  for  use  of  the  Board  in  aggravated  cases  must 
be  retained  in  the  law  if  the  favorable  trend  in  the  elimination  of 
unjustifiable  secondary  boycotts  is  to  continue. 

JOJfS  hearings 

In  the  1949  Senate  hearings  most  of  the  testimony  against  the  treat- 
ment of  secondary  boycotts  provided  by  the  1947  act  centered  on  a 
few  cases  where  the  unions  charged  that  a  "struck"  employer  had 
contracted  out  his  "struck  work"  to  another  employer  and  that  members 
of  the  same  local  which  was  striking  were  forced  to  act  as  "strike- 
breakers" against  their  fellow  members.  We  agree  that  in  this  instance 
criticism  of  the  law  is  justified  and  the  amendment  proposed  below 
provides  an  exception  where  the  secondary  employer  has  allied  him- 
self with  the  primary  employer  to  the  extent  of  performing  the  work 
which  but  for  the  strike  would  have  been  performed  in  the  primary 
employer's  place  of  business. 

Almon  E.  Koth  of  the  San  Francisco  Employers  Association,  testi- 
fied that  the  1947  law  had  eliminated  boycotts  in  his  area  where  it 
used  to  be  "our  most  troublesome  problem"  (pp.  8978-8979).  Donald 
Kirkpatrick  of  the  American  Farm  Bureau  Federation,  and  J.  T. 
Sanders  of  the  National  Grange  both  testified  that  their  organizations 
believed  that  injimctive  provisions  were  desirable  in  order  that  all 
secondary  boycotts  be  eliminated  (pp.  4393-4394,  4465-4466,  and 
44-85). 

Edgar  &.  Idol,  of  the  trucking  industry,  supported  the  boycott  pro- 
visions of  the  present  law  and  cited  the  following  case : 

On  October  15, 1947,  a  business  representative  of  teamster  union,  local  294,  was 
refused  permission  to  enter  the  premises  of  Montgomery  Ward  at  Menands, 
N.  Y.,  without  a  pass.  He  immediately  called  upon  all  union  drivers  who  were 
transporting  merchandise  in  or  out  of  the  plant  to  cease  working,  regardless  of 
the  fact  that  none  of  them  were  employed  by  Montgomery  Ward  and  that  there 
was  no  strike  or  dispute  between  them  and  their  employers.  A  charge  was  filed 
with  the  NLRB  under  the  provision  of  section  8(b)  (4a)  of  the  L.  M.  R.  A.  and 
the  boycott  was  called  off  within  48  hours. 

Jurisdictional  disputes 

There  is  already  a  general  public  understanding  of  what  is  meant  by 
jurisdictional  disputes.  No  labor  spokesman  has  been  found  to  defend 
a  jurisdictional  dispute  as  such.  The  Thomas  bill  (S.  249)  makes 
jurisdictional  strikes  unfair  labor  practices  and  empowers  the  Board 
to  settle  them. 

Regarding  such  practices,  President  Truman  stated  in  his  state  of 
the  Union  message  in  1947 : 

Point  No.  1  is  the  early  enactment  of  legislation  to  prevent  certain  unjusti- 
fiable practices. 

"First,  under  the  point,  are  jurisdictional  strikes.  In  such  strikes,  the  public 
and  the  employer  are  innocent  bystanders  who  are  injured  by  a  collision  between 
rival  unions.  This  type  of  dispute  hurts  production,  industry,  and  the  public — 
and  labor  itself.  I  consider  jurisdictional  strikes  indefensible. 
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The  National  Labor  Relations  Act  provides  procedures  for  determining  which 
union  represents  the  employees  of  a  particular  employer.  In  some  jurisdictional 
disputes,  however,  minority  unions  strike  to  compel  employers  to  deal  with 
them  despite  a  legal  duty  to  bargain  with  the  majority  union.  Strikes  to  compel 
an  employer  to  violate  the  law  are  inexcusable.  Legislation  to  prevent  such 
strikes  is  clearly  desirable. 

Another  form  of  interunion  disagreement  is  the  jurisdictional  strike  involving 
the  question  of  which  labor  union  is  entitled  to  perform  a  particuhir  task.  When 
rival  unions  are  unable  to  settle  such  disputes  themselves,  provision  must  be 
made  for  peaceful  and  binding  determination  of  the  issues. 

A  second  unjustifiable  practice  is  the  secondary  bo.vcott,  when  used  to  further 
jurisdictional  disputes  or  to  compel  employers  to  violate  the  National  Labor 
Relations  Act. 

The  present  provisions  of  the  Taft-Hartley  law  prohibit  all  forms  of 
strikes  and  boycotts  in  support  of  jurisdictional  disputes.  The  law's 
restrictions  were  the  impetus  for  the  voluntary  action  of  labor  orga- 
nizations to  settle  their  own  jurisdictional  disputes.  Pages  57-58  of 
the  December  31,  1948,  report  of  the  Joint  Committee  on  Labor- 
Management  Relations  describe  the  creation  and  operation  of  a  Joint 
Board  for  the  Settlement  of  Jurisdictional  Disputes  in  the  building 
construction  industry.  That  board  has  almost  eliminated  the  neces- 
sity for  determination  of  such  disputes  by  the  National  Labor  Rela- 
tions Board. 

Section  303  of  the  Taft-Hartley  Act  authorizing  suits  for  damages 
sustained  because  of  illegal  secondary  boycotts,  jurisdictional  strikes, 
and  strikes  to  force  an  employer  to  bargain  with  the  striking  union 
when  another  union  has  been  certified  as  the  bargaining  representative 
provided  additional  discouragement  of  such  indefensible  practices. 
Since  elsewhere  in  this  report  the  minority  has  recommended  the 
elimination  of  the  requirement  that  an  injunction  be  sought  to  stop 
these  practices,  it  is  all  the  more  important  that  the  damage  action 
be  retained.  We  do  not  believe  the  "cease  and  desist"  remedy  of  the 
Board  is  sufficient  to  continue  that  situation  which  has  existed  under 
the  Taft-Hartley  Act  wherein  secondary  boycotts  and  jurisdictional 
strikes  have  become  unconmion.  Providing  the  additional  penalty  of 
suits  for  damages  recognizes  the  fact  that  the  innocent  third  parties, 
who  are  usually  the  victims  of  such  practices,  are  likely  to  suffer  severe 
and  sometimes  irreparable  damages  unless  such  practices  are  promptly 
stopped.  The  possibility  of  a  suit  for  damage  by  an  injured  party,  even 
though  utilized  only  a  dozen  times  in  16  months,  has  nevertheless  con- 
tributed to  the  excellent  record  of  the  law  in  eliminating  from  the 
industrial  scene  this  particularly  indefensible  practice. 

Compulsory  unionism 

The  complete  surrender  which  the  majority  have  made  to  the  de- 
mands of  organized  labor  is  nowhere  better  illustrated  than  in  the 
provision  authorizing  all  types  of  compulsory  membership.  The  Wag- 
ner Act's  only  restriction  upon  such  contracts  was  that  the  union  be 
the  unassisted  majority  choice  of  the  employees  affected.  The  Thomas 
bill,  S.  240  goes  back  to  the  Wagner  Act  and  then  seeks  to  also  nullify 
any  and  all  State  laws  which  inany  way  restrict  compulsory  unionism 
or  check-off  of  "membership  obligation".  Recent  decisions  of  the 
Supreme  Court  have  made  it  clear  that  States  may  prohibit  or  regulate 
the  making  and  enforcement  of  contracts  requiring  union  membership 
in  the  absence  of  a  Federal  statute  providing  to  the  contrary,  Algoma 
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Plywood  and  Veneer  Co.  v.  Wisconsin  Einployment  Relations  Board 
(decided  March  7, 1949). 

Seventeen  States  now  have  in  their  constitutions  or  statutes  pro- 
hibition or  regulation  of  compulsory  unionism  within  their  borders. 
Since  most  business  by  court  decision  may  now  be  determined  to  affect 
interstate  commerce,  the  Thomas  bill  would  have  the  practical  effect 
of  wiping  out  those  State  laws. 

The  right  of  an  individual  American  citizen  to  work  at  a  job  of  his 
own  choosing  without  interference  by  a  labor  union  is  fundamental. 
More  words  have  been  used  in  criticizing  labor  abuses  arising  from 
closed-shof)  contracts  than  any  other  normal  practice  of  organized 
labor.  Considerable  segments  of  the  population  are  already  convinced 
that  closed-shop  contracts  are  not  essential  to  the  well-being  of  orga- 
nized labor,  are  in  themselves  restrictive  on  production,  and  result 
in  higher  consumer  costs. 

The  minority  believes  that  the  individual's  right  to  work  and  earn  a 
livelihood  is  fundamental  to  freedom,  and  that  to  make  this  right  con- 
tingent upon  existing  membership  in  or  acceptance  into  a  union  is 
abhorrent  to  every  concept  of  individual  liberty.  In  addition  to  this 
principle  of  individual  freedom,  the  record  of  House  and  Senate 
hearings  for  recent  years  are  replete  with  specific  cases  showing  how 
closed-shop  contracts  tend  to  breed  closed  unions,  completely  destroy- 
ing a  free  labor  market,  and  setting  the  stage  for  the  sort  of  purely 
monopolistic  practices  illustrated  by  the  conduct  of  Local  3,  IBEW, 
in  the  AUen-iiradley  case  in  New  York  City  {ALlen-Bradley  Co.  v. 
Local  Union  No.  S  (o25  U.S.  797) . 

One  of  the  methods  by  which  some  trade  unions  have  secured  a 
monopoly  of  the  labor  market  has  been  by  forcing  employers  to  sign 
closed  shop  agreements  which  make  it  impossible  for  an  employee  to 
work  at  his  trade  unless  the  union  was  willing  to  accept  him  mto 
membership.  Some  unions  have  abused  such  contracts  by  placing 
limitations  on  the  number  of  employees  who  would  be  admitted  to 
membership,  restricting  membership  to  relatives  of  present  members, 
cutting  down  the  number  of  apprentices  and  charging  exorbitant  initia- 
tion fees.  As  a  result  men  who  would  like  to  w^ork  in  certain  trades 
have  been  denied  opportunities  for  employment  in  plants  where  such 
closed-shop  contracts  exist. 

A  true  liberal,  Justice  Brandeis,  said : 

The  closed  shop  seems  to  be  opposed  to  our  ideas  of  liberty,  as  presenting  a 
monopoly  of  labor  which  might  become  as  objectionable  a  monopoly  as  that  of 
capital  (The  lirandeis  Guide  to  the  ^Modern  World,  pp.  139,  140>. 

Along  with  the  prohibition  of  secondary  boycotts  in  the  Taf t-PIartley 
Act,  the  prohibition  of  the  closed  shop  and  restrictions  on  the  miion 
shop  are  the  most  violently  opposed  by  union  leaders.  Three  main 
arguments  are  advanced  against  the  Taft-Hartley  provisions  on  this 
suuject: 

1.  Fundamentally,  union  leaders  are  convinced  that  all  workers 
should  and  eventually  must  belong  to  unions.  They  can  see  nothing 
but  evil  forces  at  woii£  when  any  individual  chooses  not  to  join  their 
union.  Arthur  J.  Goldberg,  general  counsel  of  the  CIO,  expressed  this 
attitude  when  he  stated  ins  conviction  that  ""no  employee  has  any 
moral  right  to  be  nonunion."  This  attitude  is  miderstandable  in  union 
leaders,  wrapped  up  in  their  organisation  drives,  but  we  do  not  agree 
with  it. 
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2.  Much  is  made  of  the  freedom  of  contract  argument  tliroughout 
the  hearings,  the  contention  being  that  if  employers  and  unions  want 
vohmtarily  to  provide  that  only  union  members  may  be  employed 
(and  some  employers  do  favor  the  closed  shop)  Government  has  no 
business  to  interfere  and  tell  them  they  cannot  do  it. 

Of  course  the  fact  is  that  Govei-nment  is  continually  limiting  free- 
dom of  contract  when  it  believes  the  ends  undesirable  for  society  as 
a  whole,  as  in  the  Norris-LaGuardia  ban  on  yellows-dog  contracts,  the 
"W^agner  Act  restrictions  on  individual  employees'  freedom  to  contract, 
and  such  legislation  as  wage  and  hour.  SEC,  and  antitrust  laws. 

In  a  free  society,  there  must  be  limits  on  f i-eedom  of  contract  to  pro- 
tect individual  freedom;  otherwise  it  would  be  possible  for  freedom 
itself  to  be  contracted  away. 

3.  The  third  argument  generally  advanced  for  the  closed  shop  and 
against  the  Taft-Hartley  Act's  restrictions  on  the  union  shop  (that 
employees  cannot  be  required  by  the  collective  bargaining  contract  to 
be  discharged  if  expelled  from  the  union  for  any  reason  otlier  tlian 
nonpayment  of  dues  or  initiation  fees)  is  that  it  interferes  with  union 
discipline  and  carrying  out  of  its  contracts  by  making  it  more  difficult 
for  the  union  to  get  troublemakers  and  malcontents  out  of  the  union 
and  hence  out  of  the  plant. 

Several  witnesses  did  suggest  that  the  Taft-Hartley  provisions  might 
be  broadened  to  permit  a  union  to  require  the  discharge  of  an  em- 
ployee expelled  from  the  union  for  being  a  Communist  or  for  violating 
a  contract,  and  the  minority  have  made  such  provision  in  the  amend- 
ment we  have  proposed. 

But  the  demand  of  the  unions  to  retain  absolute  power  over  the 
individual's  opportunity  to  earn  a  livelihood  cannot  be  reconciled  with 
American  concepts  of  individual  freedom  and  opportunity,  and  the 
factual  record  of  abuses  growing  out  of  closed  shops  is  voluminous  and 
uncontradicted.  The  only  union  answer  to  this  record  is  that  the  abuses 
are  too  insignificant  to  justify  legislation  curbing  them. 

The  argmnent  is  frequently  ad\-anced  that  the  ban  on  closed  shops 
must  be  remo\'ed  because  there  have  been  numerous  violations  of  that 
section.  This,  of  course,  could  be  said  of  all  laws  and  ignores  the  fact 
that  we  are  dealing  with  a  new^  restriction  not  as  yet  fully  tested  in 
the  courts.  The  Joint  Committee  on  Labor-Management  Relations 
found : 

The  act's  prohibition  has  prevented  the  extension  of  the  closed  shop  into  indus- 
tries where  it  had  not  become  common  practice.  The  committee  believes  that 
the  only  alternative  to  prohibition  of  the  closed  shop  is  the  definitely  less  desir- 
able complete  Government  regulation  of  the  internal  affairs  of  labor  organi- 
zations. If  there  is  to  be  a  closed  shop,  then  we  can  hardly  permit  a  closed 
union.  The  class  of  workers  to  be  admitted  to  the  imion,  their  right  to  demo- 
cratic election  for  offices,  and  the  procedure  under  which  they  may  be  expelled 
from  the  union,  thus  losing  their  jobs,  would  have  to  be  subject  to  regulation 
by  law  or  by  the  Board. 

It  is  also  insisted  that  the  present  law  sought  to  overturn  loncr- 
existing  bargaining  practices.  While  it  is  true'that  closed-shop  con- 
ditions have  existed  for  many  years  in  a  few  instances  such  as  the 
print  trades  and  among  highly  skilled  artisans,  its  advent  into  mass 
production  industry  is  quite  recent.  Until  the  beginning  of  World 
War  II  only  a  relative  small  minority  of  employees  (less  than  20 
percent)  were  affected  by  contracts  containing  any  compulsory  fea- 
tures. Partly  as  a  result  of  awards  of  the  War  Labor  Board  over  75 
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percent  of  the  collective-bargaining  contracts  contained  some  form  of 
compulsion  by  the  time  the  Taft-Hartley  Act  was  enacted. 

19Jj9  hearings. — Almost  every  witness  appearing  in  the  1949  Senate 
liearings  commented  upon  the  subject  of  compulsory  membership. 

Dilworth  Brinton,  of  Mesa,  Ariz.,  representing  the  Veterans  Kight- 
To-Work  Committee,  described  the  successful  campaign  of  his  orga- 
nization for  the  adoption  of  a  constitutional  amendment  in  Arizona 
prohibiting  compulsory  union  membership  in  that  State,  He  cited 
the  fact  that  the  enforcing  statute  was  adopted  by  a  referendum  vote 
of  86,880  to  60,301  in  the  same  election  in  which  President  Truman 
carried  the  State  by  a  vote  of  95,000  to  75,000  as  evidence  that  the 
election  was  no  mandate  for  repeal  of  this  section  of  the  Taft-Hartley 
Act  (pp.  2315,  2317,  2344) .  Mr.  Brinton  said  the  veterans  committee 
was  organized  because  many  veterans  found  they  could  not  join  unions 
yet  could  not  get  jobs  without  being  union  members  (p.  2318). 

Edgar  G.  Brown,  director  of  the  National  Negro  Council,  testified 
that  17  AFL  internationals  in  their  constitutions  limit  membership  to 
whites  and  that  others  have  nonvoting  auxiliaries  for  Negro  members 
(p.  5259).  He  supported  the  Taft-Hartley  provision  keeping  a  union 
from  barring  them  from  jobs  (p.  5260) ,  but  urged  that  the  law  include 
a  provision  denying  any  benefit  of  the  act  to  any  union  which  discrim- 
inates in  membership  on  the  basis  of  race,  color,  or  creed  (p.  5259- 
5260). 

Ludwig  Teller  testified  in  favor  of  outlawing  the  closed  shop  and 
keeping  the  Taft-Hartley  Act  provisions  for  union  shops,  minus  the 
authorization  election,  basing  his  argument  primarily  on  freedom 
versus  monopoly  (pp.  1330-1331).  He  discussed  the  difference  be- 
tween the  closed  and  union  shop  and  said  that  the  closed  shop  in- 
evitably stifles  initiative  and  produces  a  monopoly  (pp.  1338-1340). 
Mr.  Teller  said  the  courts  offer  no  help  to  union  members  treated 
unjustly  by  their  unions  because  courts  hold  that  union  rules  bind 
members  and  interfere  only  if  procedure  under  union  rules  is  violated, 
which  means  no  protection  (pp.  1346-1347) . 

J.  T.  Sanders  said  the  National  Grange  is  strongly  opposed  to  the 
closed  shop  as  a  monopoly  restricting  production  and  would  oppose 
legalizing  the  union  shop  without  the  Taft-Hartley  Act  safeguards 
for  employees  (p.  4464).  He  emphasized  protection  against  exces- 
sive initiation  fees  (p.  4465)  and  later  cited  an  example  of  a  motion- 
picture  projectionist's  union  in  Cleveland,  Ohio,  charging  $1,000 
initiation  fees,  and  carpenters  during  the  war  collecting  initiation  fees 
from  laborers  working  as  carpenters  on  war  projects  (p.  4486). 

William  Leiserson  opposed  all  compulsory  membership  and  pro- 
posed that  all  employees  covered  by  a  bargaining  unit  be  required 
to  pay  union  dues  but  not  to  join  (pp.  5220-5225) . 

Almon  Koth  testified  that  San  Francisco,  formerly  a  strong  closed- 
shop  town,  had  changed  to  union  shop  with  no  disturbance  (pp. 
896-897). 

Thomas  P.  Henry,  of  the  printing  industry  testified  (p.  1584)  that 
the  ITU  has  removed  many  issues  from  bargaining  simply  by  writing 
rules  into  their  bylaws  and  requiring  all  locals  to  follow  them,  on 
such  things  as  overtime  rates,  ratio  of  apprentices,  seniority,  and 
closed  shop.  He  testified  there  has  been  an  inadequate  supply  of 
printers  for  8  years  (pp.  1601-1605),  that  25  percent  of  hours  worked 
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in  Detroit  are  overtime,  and  that  tlie  national  average  is  15  percent, 
that  the  ITU  limits  apprentices  to  1  to  10  journejanen  with  a  limit  of 
7  in  any  plant  and  locals  cut  that  even  lower,  to  3  or  4  in  many  large 
cities. 

Carl  E.  Dminagan  testified  that  ideal  conditions  in  printing  industry 
were  not  so  ideal,  that  peace  was  partly  due  to  power  of  big  union  to 
force  uneconomic  demands  on  smaller  employers  (p.  1579-1580).  As 
an  example  he  cited  the  union's  forcing  on  the  industry  a  35-  to  37- 
hour  week  following  the  war  despite  a  manpower  shortage,  which 
merely  meant  more  overtime  hours  (p.  180) . 

Edgar  S.  Idol,  of  the  trucking  industry  cited  the  following : 

The  present  law  works.  A  tank-truck  driver  in  New  York  was  slightly  behind 
in  his  dues  to  teamster  local  445.  On  reporting  for  work  he  was  met  by  the 
local's  business  agent  who  reminded  him  that  his  dues  were  in  arrears.  The 
driver  thereupon  offered  to  pay  on  the  spot  by  check.  The  business  agent,  how- 
ever, ordered  the  man  to  drive  20  miles  to  Yonkers,  N.Y.,  and  pay  in  person  at 
the  teamster  office.  When  the  driver  refused,  the  business  agent  ordered  all 
drivers  off  the  job  and  forced  the  employer  to  discharge  the  driver  for  not  being 
in  good  standing.  The  NLRB  found  that  the  discharge  was  unlawful  and  ordered 
the  driver  reinstated,  with  back  pay  assessed  equally  against  the  employer  and 
the  union  (p.  3SS3). 

S.  J.  Fosdick,  of  the  National  Eetail  Dry  Goods  Association,  testified 
for  the  Taft-Hartley  Act's  provision,  stressing  the  importance  of 
department  stores  being  able  to  select  their  own  employees  who  repre- 
sent the  store  to  the  public  (p.  3856) . 

William  Green,  president  of  the  AFL,  opposed  any  ban  on  the  closed 
shop,  using  the  freedom  of  contract  argument  and  charging  that  under 
the  Taft-Hartley  Act  a  union  cannot  expel  a  Communist  and  get  him 
fired  (p.  3049-3050).  He  denied  any  need  for  protection  of  the  in- 
dividual worker  (p.  3130). 

Donald  Kirkpatrick,  of  the  American  Farm  Bureau  Federation, 
read  from  a  resolution  adopted  at  the  recent  convention  of  his 
organization  (p.  4388)  : 

The  American  Farm  Bureau  Federation  favors  maintaining  such  provisions  of 
law  as  will  protect  the  general  welfare.  Strikes  in  industries  essential  to  the 
public  welfare,  jurisdictional  strikes,  secondaiT  boycotts,  hot  cargoes,  closed  shop, 
wildcat  strikes,  the  use  of  force  and  violence,  obstruction  of  commerce,  or  destruc^ 
tion  of  property  are  not  in  the  national  interest,  and  consequently  not  in  the 
long-time  interest  of  labor  itself. 

The  amendment  we  have  proposed  eliminates  the  authorization 
election  as  a  condition  precedent  to  the  right  of  an  employer  and  a 
labor  organization  to  enter  into  a  contract  having  compulsory  mem- 
bership features.  The  elimination  of  this  requirement  was  recom- 
mended by  the  Joint  Committee  on  Labor-Management  Relations, 
and  by  every  witness  testifying  upon  the  subject  in  the  1949  hearings. 
Retained,  however,  is  the  provision  permitting  employees  the  oppor- 
tunity to  vote  to  discontinue  the  compulsory  membership  feature  of 
the  contract  if  a  substantial  number  (30  percent)  indicate  their  desire 
for  such  an  election.  The  principal  of  majority  choice  is  thus  retained 
while  those  elections  which  are  merely  a  formality,  since  the  decision 
is  laiown  in  advance,  are  eliminated. 

Protection  for  union  members  in  order  that  they  may  not  be  expelled 
from  the  union  for  frivolous  or  unjusitfiable  reasons  and  thereby  also 
lose  their  employment  is  continued  in  the  amendment.  Under  the 
amendment  a  labor  organization  may  still  deprive  a  person  of  mem- 
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Tjersliip  for  any  reason  it  chooses,  but  may  not  then  require  an  employer 
to  discharge  that  person  under  the  terms  of  a  contract  if  the  expulsion 
Avas  for  reasons  other  than  nonpayment  of  initiation  fees  or  dues, 
membership  in  the  Communist  Party,  or  participation  in  an  unauthor- 
ized strike  which  imposes  liability  u^Don  the  union  for  breach  of 
contract. 

While  recent  decisions  of  the  Supreme  Court  {Algoma  Plywood  v. 
Wiscomin  Board  (decided  March  7, 1949) )  indicate  that  section  14  (b) 
of  the  Taft-Hartley  Act  was  unnecessary  to  give  validity  to  State 
laws  abolishing  or  regulating  compulsory  union  membership  within 
their  borders,  we  now  believe  it  necessary  that  the  provision  be  re- 
tained. The  Court  laid  considerable  stress  upon  the  congressional 
history  of  the  Wagner  Act  and  found  that  is  had  not  been  the  intent 
to  invalidate  State  laws  even  though  interstate  commerce  w^as  involved. 
Elimination  of  the  provision  now  might  be  construed  as  reflecting  a 
contrary  intent. 

Even  though  there  have  been  but  few  charges  and  as  yet  no  decisions 
by  the  Board  involving  section  8  (b)  (5),  we  believe  it  should  be  con- 
tinued in  the  law.  It  permits  a  review  by  the  Board  to  determine 
whether  an  initiation  fee  is  reasonable  under  all  the  circumstances 
Avhen  a  compulsory  membership  contract  is  involved. 

The  amendment  contains  a  further  relaxation  of  the  restrictions 
of  the  present  law  upon  compulsory  union  membership.  It  appears  clear 
that  under  tlie  provisions  of  the  Taft-Hartley  Act,  an  employer  in 
need  of  additional  employees  might  call  upon  the  union  as  one  source 
of  labor  supply.  "\'Vliether  or  not  it  would  constitute  a  violation  if  he 
customarily  ignored  all  other  sources  of  supply  has  not  been  deter- 
mined by  any  decided  case.  If  the  employer  bound  himself  by  contract 
not  to  accept  employees  from  any  other  source  it  would  be  a  clear 
violation  of  present  law.  Prior  to  passage  of  the  Taft-Hartley  Act  it 
was  customarily  in  a  few  industries  for  employers  to  agree  to  what 
was  popularly  known  as  "preferential  hiring''  agreements.  Under  such 
contracts  the  employer  agreed  to  request  new  employees  from  the  union 
and  agreed  not  to  accept  new  employees  from  any  other  source  for  a 
reasonable  time  (48  to  72  hours).  If  the  union  was  unable  or  did  not 
supply  the  required  personnel  within  the  specified  period  the  employer 
was  free  to  fill  his  needs  from  other  sources. 

We  have  not  made  such  a  contract  legal,  but  we  have  added  a  proviso 
to  section  8(a)  (3)  as  follows: 

And  provided  further,  That  nothing  in  this  Act,  or  in  any  other  statute  of  the 
United  States,  shall  preclude  an  employer  from  notifying  a  labor  organization 
(not  established,  maintained,  or  assisted  by  any  action  defined  in  section  8  (a)  of 
this  Act  as  an  unfair  labor  practice)  of  opportunities  for  employment  with  such 
employer,  or  giving  such  labor  organization  a  reasonable  opportunity  to  refer 
qualified  applicants  for  such  employment. 

This  provision  would  give  a  labor  organization  an  equal  but  not 
exclusive  opportunity  of  filling  job  vacancies.  The  employer  must  still 
select  applicants  for  the  vacancies  upon  a  nondiscriminatory  basis. 
An  individual,  not  a  member  of  the  union,  learning  of  the  opportunity 
for  employment  and  making  application  for  it,  would  be  unlawfully 
discriminated  against  if  he  were  passed  over  in  favor  of  one  referred 
toy  the  union,  because  of  his  lack  of  imion  membership. 
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Te7)iporary    relief    from    unfair    'practice    of    employer    or    labor 
organization 

Section  10  (j)  of  the  Taft-Hartley  Act  gives  the  Board  discretionary 
power  to  seek  appropriate  temporary  relief,  or  a  restraining  order, 
upon  its  assurance  of  a  complaint  charging  that  any  person  had  com- 
mitted an  unfair  labor  practice.  Under  the  Wagner  Act,  the  Board 
had  such  power  only  after  it  had  found  an  unfair  lalwr  practice  to 
have  been  committed  and  had  petitioned  the  United  States  court  of 
appeals  for  enforcement  of  its  order.  The  new  section  merely  accelera- 
ted the  time  in  which  such  relief  might  be  sought.  S.  249  returns  to  the 
Wagner  Act  provision. 

Section  10  (j)  has  been  used  in  six  cases  with  an  injunction  being 
granted  in  two  instances  against  a  labor  organization  and  in  one  in- 
stance against  an  employer.  The  cases  were : 

1.  Maddeny.  United  Mine  Workers  ((D.C.D.C.)  79  F.Supp.  616)  : 

Violation:  Section  8(b)(1)(A),  (B),  (2),  and  (6). 
Public  interest :  Termination  of  coal  strike. 
Action :  Injunction  granted. 

2.  Cun-'yY.  United  Mine  Worke7-s  (D.C.D.C.)  : 

Violation:Section8(b)(l)(A),  (2), and  (3)._ 

Public  interest :  Termination  of  captive  coal  mines  strike. 

Action:  Strike  called  off;  petition  dismissed  witli  prejudice. 

3.  Evans  v.  International  Typographical  Union  ((D.C.S.D.  Ind.) 
79  F.Supp.  616): 

Violation:  Section  8(b)  (1)  (A),  (1)  (B),  (2),  and  (6). 

Public  interest :  Cessation  of  strikes,  slow-downs  in  newspaper 
industry;  relief  against  union's  unlawful  demand  for  a  closed 
shop  in  large  and  important  segment  of  Nation's  economy. 

Action :  Injunction  granted. 

4.  Graham  v.  Boeing  Airplane  Co.  ( (D.C.W.D.  Wash.)  22  L.R.E.M. 
2243)  : 

Violation:  Section  8(a)  (1)  and  (5). 

Public  interest :  Termination  of  strike  in  airplane  plant  affecting 
economy  of  entire  city  of  Seattle  and  Government's  rearmament 
program. 

Action :  Petition  denied. 

5.  Le  Baron  v.  Amalgamated  Meat  Cutters.,  etc. : 

Violation: Sections (b)  (1)  (A),  (2), and  (3). 

Public  interest:  Termination  of  strike  involving  40  stores; 
injunctive  relief  sought  to  stem  widespread  unlawful  demands  for 
closed  shop  by  unions  in  California. 

Action :  Dismissed  by  agreement. 

^.BoivenY.  General  Motors  Corp.  (D.C.S.D.N.Y.)  : 
Violation: Section 8 (a)  (1)  and  (5). 

Public  interest:  Avoidance  of  threatened  strike  in  automobile 
industry  arising  from  employer's  intent  to  set  up  insurance  plan 
unilaterally. 

Action :  Temporary  restraining  order  granted  and  continued 
by  agreement  of  parties  pending  Board  decision. 
Our  amendments  contain  no  provision  for  mandatory  injunctions  in 
the  sense  that  the  Board  is  required  to  seek  such  orders  in  the  courts. 
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Nor,  have  we  provided  for  any  such  relief  which  may  not  be  sought 
equally  against  an  employer  or  a  union.  The  power  to  obtain  such 
relief  may  only  be  exercised  by  the  Board.  We  believe  the  power  of 
the  Board  to  seek  such  injunctions  should  be  used  only  when  necessary 
to  prevent  irreparable  damage.  We  believe  that  when  the  Board  has 
exercised  the  power  it  should  make  eveiy  attempt  to  expedite  the 
handling  of  the  case  in  order  that  decision  upon  the  merits  will  be 
not  long  delayed.  However,  there  must  be  some  power  to  call  a  halt 
to  an  aggravated  unfair  practice,  w^hether  it  be  a  secondary  boycott 
of  ia  labor  organization  or  an  equally  unjustified  practice  of  an  em- 
ployer, before  irreparable  harm  has  been  done  to  the  opposite  party 
or  the  public. 

We  have  to  a  considerable  extent  modified  section  10(j)  to  insure 
that  the  party  against  whom  such  relief  is  sought  shall  have  as  much 
protection  as  possible  and  still  permit  the  remedy  to  be  obtainable. 

TEXT    OF    AMENDMENT    NO.    2 

Amend  the  amendment  intended  to  be  proposed  by  Senator  Thomas 
of  Utah  to  the  bill  S.  249  by  striking  out  section  106,  Unjustifiable 
Secondary  Boycotts  and  Jurisdictional  Disputes,  section  107,  Freedom 
From  Restricted  State  Laws,  and  section  108,  Notice  of  Termination 
or  Modification  of  Collective-Bargaining  Contracts,  and  inserting  in 
section  8(a)  of  title  I  the  following : 

"(3)  by  discrimination  in  regard  to  hire  or  tenure  of  employment  or  any  term 
or  condition  of  employment  to  encourage  or  discoiirage  membership  in  any  labor 
organization :  Provided,  That  nothing  in  this  Act,  or  in  any  other  statute  of  the 
United  States,  shall  preclude  an  employer  from  making  an  agreement  with  a  labor 
organization  (not  established,  maintained,  or  assisted  by  any  action  defined  in 
section  8(a)  of  the  Act  as  an  unfair  labor  practice)  to  require  as  a  condition  of 
employment  membership  therein  on  or  after  the  thirtieth  day  following  the  begin- 
ning of  such  employment  or  the  effective  date  of  such  agreement,  whichever  is  the 
later,  (i)  if  such  labor  organization  is  the  representative  of  the  employees  as 
provided  in  section  9(a),  in  the  appropriate  collective-bargaining  unit  covered  by 
such  agreement  when  made  and  has  complied  with  all  the  requirements  imposed 
by  sections  9(f),  (g),  (h),  and  (ii)  unless,  following  an  election  held  as  provided 
in  section  9(e)  within  one  year  preceding  the  effective  date  of  such  agreement,  the 
Board  shall  have  certified  that  at  least  a  majority  of  the  employees  eligible  to  vote 
in  such  election  have  voted  to  rescind  the  authority  of  such  labor  organization  to 
make  such  an  agreement :  Provided,  further.  That  no  employer  shall  .iustify  any 
discrimination  against  an  employee  for  nonmembership  in  a  labor  organization  if 
he  has  reasonable  grounds  for  believing  that  (A)  such  membership  was  not  avail- 
able to  the  employee  on  the  same  terms  and  conditions  generally  applicable  to 
other  members,  or  (B)  such  membership  was  denied  or  terminated  for  reasons 
other  than  (1)  the  employee's  failure  to  tender  the  periodic  dues  and  the  initiation 
fees  uniformly  required  as  a  condition  of  acquiring  or  retaining  membership,  or 
(2)  the  employee's  participation  in  or  encouragement  of  other  employees  to 
engage  in  a  strike  or  concerted  activity  in  violation  of  the  collective  bargaining 
agreement  between  such  labor  organization  and  the  employer,  or  (3)  the  em- 
ployee's membership  or  affiliation  with  the  Communist  Party  or  his  support 
thereof,  or  his  membership  in,  affiliation  with,  or  support  of  any  organization 
that  believes  in,  or  teaches,  the  overthrow  of  the  United  States  Government  by 
force  or  any  illegal  or  unconstitutional  methods :  Provided  further,  That  nothing 
in  this  Act",  or  in  any  other  statute  of  the  United  States,  shall  preclude  an  em- 
ployer from  notifying  a  labor  organization  (not  established,  maintained,  or 
assisted  by  any  action  defined  in  section  8(a)  of  this  Act  as  an  unfair  labor 
practice)  of  opportunities  for  employment  with  such  employer,  or  giving  such 
labor  organization  a  reasonable  opportunity  to  refer  qualified  applicants  for 
such  employment. 
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(b)  It  shall  be  an  unfair  labor  practice  for  a  labor  organization  or  its  agents — 

(1)  to  coerce  (A)  employees  in  the  exei'cise  of  the  rights  guaranteed  in 
section  7  or  in  the  exercise  of  the  right  to  work :  Provided,  That  this  para- 
graph shall  not  impair  the  right  of  a  labor  organization  (1)  to  prescribe  its 
own  rules  with  respect  to  the  acquisition  or  retention  of  membership  therein, 
or  (2)  to  enter  into  an  agreement  with  an  employer  requiring  membership  in 
a  labor  organization  as  a  condition  of  employment  as  authorized  in  section 
8(a)  (3)  ;  or  (B)  an  employer  in  the  selection  of  his  representatives  for  the 
purposes  of  collective  bargaining  or  the  adjustment  of  grievances ; 

(2)  to  cause  or  attempt  to  cause  an  employer  to  discriminate  against  an 
employee  in  violation  of  subsection  (a)(3)  or  to  discriminate  against  an  em- 
ployee with  respect  to  whom  membership  in  such  organization  has  been 
denied  or  terminated  on  some  ground  other  than  (i)  his  failure  to  tender  the 
periodic  dues  and  the  initiation  fees  uniformly  required  as  a  condition  of 
acquiring  or  retaining  membership  ;  or  (ii)  his  participation  in  or  encourage- 
ment of  other  employees  to  engage  in  a  strike  or  concerted  activity  in  viola- 
tion of  the  collective  bargaining  agreement  between  such  labor  organization 
and  the  employer;  or  (iii)  his  membership  or  affiliation  with  the  Communist 
Party,  or  his  support  thereof,  or  his  membership  in,  affiliation  with,  or  sup- 
port of  any  organization  that  believes  in  or  teaches  the  overthrow  of  the 
United  States  Government  by  force  or  any  illegal  or  unconstitutional 
methods ; 

(3)  to  refuse  to  bargain  collectively  with  an  employer,  provided  it  is  the 
representative  of  his  employees  subject  to  the  provisions  of  section  9(a)  ; 

(4)  to  engage  in,  or  to  induce  or  encourage  the  employees  of  any  employer 
to  engage  in,  a  strike  or  a  concerted  refusal  in  the  conrse  of  their  employ- 
ment to  use,  manufacture,  process,  transport,  or  otherwise  handle  or  work 
on  any  goods,  articles,  materials,  or  commodities  or  to  perform  any  services, 
where  an  object  thereof  is  (A)  forcing  or  requiring  any  employer  or  self- 
employed  person  to  join  any  labor  or  employer  organization  or  any  employer 
or  other  person  to  cease  using,  selling,  handling,  transporting,  or  otherwise 
dealing  in  the  products  of  any  other  producer,  processor,  or  manufacturer, 
or  to  cease  doing  business  with  any  other  person :  Provided,  That  nothing  in 
'A)  of  this  section  shall  be  construed  to  make  it  an  unfair  labor  practice  for  a 
labor  organization  to  induce  or  encourage  employees  to  engage  in  a  concerted 
refusal  to  perform  work  which  because  of  a  current  labor  dispute  l)etween 
another  employer  and  his  employees  is,  for  the  duration  of  such  dispute,  no 
longer  being  performed  by  the  employees  of  such  other  employer ;  ( B )  forcing 
or  requiring  any  other  employer  to  recognize  or  bargain  with  a  labor  organiza- 
tion as  the  representative  of  his  employees  unless  such  labor  organization  has 
been  certified  as  the  representative  of  such  employees  under  the  provisions 
of  section  9;  (C)  forcing  or  requiring  any  employer  to  recognize  or  bargain 
with  a  particular  labor  organization  as  the  representative  of  his  employees  if 
another  labor  organization  has  been  certified  as  the  representative  of  such 
employees  under  the  provisions  of  section  9;  (D)  forcing  or  requiring  any 
employer  to  assign  particular  work  to  employees  in  a  particular  labor  organi- 
zation or  in  a  particular  trade,  craft,  or  class  rather  than  to  employees  in 
another  labor  organization  or  in  another  trade,  craft,  or  class,  unless  such 
employer  is  failing  to  conform  to  an  order  or  certification  of  the  Board  de- 
termining the  bargaining  representative  for  employees  performing  such 
work :  Provided,  That  nothing  contained  in  this  subsection  (b)  shall  be  con- 
strued to  make  unlawful  a  refusal  by  any  person  to  enter  up  an  the  premises 
of  any  employer  (other  than  his  own  employer),  if  the  employees  of  such 
employer  are  "engaged  in  a  strike  ratified  or  approved  by  a  representative  of 
such  employees  whom  such  employer  is  required  to  recognize  under  this 
Act : 

(5)  to  require  of  employees  covered  by  an  agreement  authorized  under 
subsection  (a)(3)  the  payment,  as  a  condition  precedent  to  becoming  a  mem- 
ber of  such  organization,  of  a  fee  in  an  amount  which  the  Board  finds  ex- 
cessive or  discriminatory  under  all  the  circumstances.  In  makinsr  su^b  a  find- 
ing, the  Board  shall  consider,  among  other  relevant  factors,  the  practices  and 
customs  of  labor  organizations  in  the  particular  industry,  and  the  wages 
currently  paid  to  the  employees  affected  ; 

******* 
(d)  For  the  purposes  of  this  section,  to  bargain  collectively  is  the  performance 
of  the  mutual  oblisation  of  the  employer  and  the  repres^^ntative  of  the  employees 
to  meet  at  reasonable  times  and  confer  in  good  faith  with  respect  to  wages,  hours, 
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and  other  terms  and  conditions  of  employement,  or  the  negotiation  of  an  agree- 
ment, or  any  question  arising  thereunder,  and  the  execution  of  a  written  contract 
incorporating  any  agreement  reached  if  requested  by  eitlier  party,  but  sucli 
obligation  does  not  compel  either  party  to  agree  to  a  proposal  or  require  the 
making  of  a  concession :  Provided,  That  where  there  is  in  effect  a  collective- 
bargaining  contract  covering  employees  in  an  industry  affecting  commerce,  the 
duty  to  bargain  collectively  shall  also  mean  that  no  party  to  such  contract  shall 
terminate  or  modify  such  contract,  unless  the  party  desiring  such  termination 
or  modification — 

(1)  serves  a  written  notice  upon  the  other  party  to  the  contract  of  the 
proposed  termination  or  modification  sixty  days  prior  to  the  expiration  date 
thereof,  or  in  the  event  such  contract  contains  no  expiration  date,  or  such 
contract  contains  reopening  provisions  for  purposes  of  modification,  sixty 
days  prior  to  the  time  it  is  proposed  to  make  such  termination  or  modification 
or  reopening ; 

(2)  offers  to  meet  and  confer  with  the  other  party  for  the  purpose  of 
negotiating  a  new  contract  or  a  contract  containing  the  proposed  modifica- 
tions ; 

(3)  notifies  the  Federal  Mediation  and  Conciliation  Service  within  thirty 
days  after  such  notice  of  the  existence  of  a  dispute,  and  simultaneously 
therewith  notifies  any  State  or  Territorial  agency  established  to  mediate 
and  conciliate  disputes  within  the  State  or  Territory  where  the  dispute 
occurred,  provided  no  agreement  has  been  reached  by  that  time  :  and 

(4)  continue  in  full  force  and  effect,  without  resorting  to  strike  or  lock- 
out, all  the  terms  and  conditions  of  the  existing  contract  for  a  period  of 
sixty  days  after  such  notice  is  given  : 

The  duties  imposed  upon  employers,  employees,  and  labor  organizations  by  para- 
graphs (2),  (3),  and  (4)  shall  become  inapplicable  upon  an  intervening  certifica- 
tion of  the  Board,  under  which  the  labor  organization  or  individual,  which  is  a 
party  to  the  contract,  has  been  superseded  as  or  ceased  to  be  the  representative 
of  the  emplo.vees  sub.iect  to  the  provisions  of  section  9(a),  and  the  duties  so  im- 
posed shall  not  be  construed  as  requiring  either  party  to  discuss  or  agree  to  any 
modification  of  the  terms  and  conditions  contained  in  a  contract  for  a  fixed  period, 
if  such  modification  is  to  become  effective  before  such  terms  and  conditions  can 
be  reopened  under  the  provisions  of  the  contract. 

Further  amend  said  amendment  by  inserting  in  section  9  of  title  I 
the  following  new  subsection  : 

(e)  (1)  Upon  the  filing  with  the  Board,  by  30  per  centum  or  more  of  the  em- 
ployees in  a  bargaining  unit  covered  by  an  agreement  between  their  employer 
and  a  labor  organization  made  pursuant  to  section  8(a)  (3),  of  a  petition  alleging 
they  desire  that  such  authority  be  rescinded,  the  Board  may  take  a  secret  ballot 
of  the  employees  in  such  unit  and  certify  the  results  thereof  to  such  labor  organi- 
zation and  to  the  employer. 

(2)  No  election  shall  be  conducted  pursuant  to  this  subsection  in  any  bargain- 
ing unit  or  any  subdivision  within  which,  in  the  proceeding  twelve-month  period, 
a  valid  election  shall  have  been  held. 

Further  amend  said  amendment  by  inserting  in  title  I  the  following 
new  sections : 

SUITS   BY   AND   AGAINST   LABOR   ORGANIZATIONS 

Sec.  16.  (a)  Suits  for  violation  of  contracts  between  an  employer  and  a  labor 
organization  representing  employees  in  an  industry  affecting  commerce  as  defined 
in  this  Act,  or  between  any  such  labor  organizations,  may  be  brought  in  any  dis- 
trict court  of  the  United  States  having  jurisdiction  of  the  parties,  without  respect 
to  the  amount  in  controversy  or  without  regard  to  the  citizenship  of  the  parties. 

(b)  Any  labor  organization  which  represents  emplo.vees  in  an  industry  affecting 
commerce  as  defined  in  this  Act  and  any  employer  whose  activities  affect  com- 
merce as  defined  in  this  Act  shall  be  bound  by  the  acts  of  its  agents.  Any  such 
labor  organization  may  sue  or  be  sued  as  an  entity  and  in  behalf  of  the  employees 
whom  it  represents  in  the  courts  of  the  United  folates.  Any  money  judgment 
against  a  labor  organization  in  a  district  court  of  the  United  States  shall  be  en- 
forceable only  against  the  organization  as  an  entity  and  against  its  assets,  and 
shall  not  be  enforceable  against  any  individual  member  or  his  assets. 


1255 

(c)  For  the  purposes  of  actions  and  proceedings  by  or  against  labor  organiza- 
tions in  the  district  courts  of  the  United  States,  district  courts  shall  be  deemed  to 
have  jurisdiction  of  a  labor  organization  (1)  in  the  district  m  which  such  or- 
ganization maintains  its  principal  office,  or  (2)  in  any  district  in  which  its  duly 
luthorized  officers  or  agents  are  engaged  in  representing  or  acting  for  employee 

™7d)%he  service  of  summons,  subpena,  or  other  legal  process  of  any  court  of 
the  United  States  upon  an  officer  or  agent  of  a  labor  organization,  in  his  capacity 
as  such,  shall  constitute  service  upon  the  labor  organization. 

Sec.  17.  Whoever  shall  be  injured  in  his  business  or  property  by  reason  ot 
any  act  or  acts  which  are  made  an  unfair  labor  practice  under  section  8  (b)  (4) 
may  sue  therefor  in  any  district  court  of  the  United  States  subject  to  the  limita- 
tions and  provisions  of  section  16  hereof  without  rei>pect  to  the  amount  m  contro- 
versy, or  in  any  other  court  having  jurisdiction  of  the  parties,  and  shall  recover 
the  damages  by  him  sustained  and  the  cost  of  the  suit. 

Further  amend  said  amendment  by  striking  out  sections  14,  15,  and 
16  of  title  I,  and  amending  sections  10  (a)  and  (c)  to  read  as  follows: 

Pkevention  of  Unfair  Labor  Practices 

Sec.  10.  (a)  The  Board  is  empowered,  as  hereinafter  provided,  to  prevent  any 

person  from  engaging  in  any  unfair  labor  practice  (listed  in  section  8)  affecting 

commerce.  This  power  shall  not  be  affected  by  any  other  means  of  adjustment  or 

prevention  that  has  been  or  may  be  established  by  agreement,  law,  or  otherwise. 

*****  *  * 

(c)  The  testimony  taken  by  such  member,  agent  or  agency  or  the  Board  shall  be 
reduced  to  writing  and  tiled  with  the  Board.  Thereafter,  in  its  discretion,  the 
Board  upon  notice  may  take  further  testimony  or  hear  argument.  If  upon  all  the 
testimony  taken  the  Board  shall  be  of  the  opinion  that  any  person  named  in  the 
complaint  has  engaged  in  or  is  engaging  in  any  such  unfair  labor  practice,  then 
the  Board  shall  state  its  findings  of  fact  and  shall  issue  and  cause  to  be  served 
on  such  person  an  order  requiring  such  person  to  cease  and  desist  from  such  un- 
fair labor  practice,  and  to  take  such  affirmative  action  including  reinstatement 
of  employees  with  or  without  back  pay,  as  will  affectuate  the  policies  of  this 
Act :  Provided,  That  where  an  order  directs  reinstatement  of  an  employee,  back 
pay  may  be  required  of  the  employer  or  labor  organization,  as  the  case  may  be, 
responsible  for  the  discrimination  suffered  by  him:  And  provided  further,  That 
in  determining  whether  a  complaint  shall  issue  alleging  a  violation  of  section 
8  (a)  (1)  or  section  8  (a)  (2),  and  in  deciding  such  cases,  the  same  regulations 
and  rules  of  decision  shall  apply  irrespective  of  whether  or  not  the  labor  or- 
ganization affected  is  affiliated  with  a  labor  organization  national  or  interna- 
tional in  scope.  Such  order  may  further  require  such  person  to  make  reports  from 
time  to  time  showing  the  extent  to  which  it  has  complied  with  the  order.  If  upon 
all  the  testimony  taken  the  Board  shall  be  of  the  opinion  that  no  person  named 
in  the  complaint  has  engaged  in  or  is  engaging  in  such  unfair  labor  practice, 
then  the  Board  shall  state  its  findings  of  fact  and  shall  issue  an  order  dis- 
missing the  said  complaint. 

Further  amend  said  amendment  by  adding  the  following  subsections 
to  section  10 : 

(j)  The  Board  shall  have  power,  upon  issuance  of  a  complaint  as  provided  in 
subsection  (b)  charging  that  any  person  has  engaged  in  or  is  engaging  in  an 
unfair  practice,  to  petition  any  United  States  District  Court  and  the  United 
States  court  of  any  Territory  or  possession,  within  any  district  wherein  the  un- 
fair labor  practice  in  question  is  alleged  to  have  occurred  or  wherein  such  person 
resides  or  transacts  business,  for  appropriate  temporary  relief  or  restraining 
order  pending  the  final  adjudication  of  the  Board  with  respect  to  such  matter. 
Upon  the  filing  of  any  such  petition  the  court  shall  have  jurisdiction  to  grant  such 
injunctive  relief  or  temporary  restraining  order  as  it  deems  just  and  proper, 
notwithstanding  any  other  provision  of  law :  Provided  further.  That  no  tem- 
porary restraining  order  shall  be  issued  without  notice  unless  a  petition  alleges 
that  substantial  and  irreparable  injury  to  the  charging  party  will  be  unavoidable 
and  such  temporary  restraining  order  shall  be  effective  for  no  longer  than  five 
days  and  will  become  void  at  the  expiration  of  such  period.  Upon  filing  of  any 
such  petition  the  courts  shall  cause  notice  thereof  to  be  .served  upon  any  person 
involved  in  the  charge  and  such  person,  including  the  charging  party,  shall  be 
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given  an  opportunity  to  appear  by  counsel  and  present  any  relevant  testimony : 
Provided  further,  That  for  the  purposes  of  this  subsection  district  courts  shall  be 
deemed  to  have  jurisdiction  of  a  labor  organization  (1)  in  the  district  in  which 
such  organization  maintains  its  principal  office,  or  (2)  in  any  district  in  which 
its  duly  authorized  officers  or  agents  are  engaged  in  promoting  or  protecting 
the  interests  of  employee  members.  The  services  of  legal  process  upon  such 
officer  or  agent  shall  constitute  service  upon  the  labor  organization  and  make 
such  organization  a  party  to  the  suit. 

(k)  Whenever  it  is  charged  that  any  person  has  engaged  in  an  unfair  labor 
practice  within  the  meaning  of  paragraph  (4)  (D)  of  section  8(b),  the  Board  is 
empowered  and  directed  to  hear  and  determine,  or  appoint  an  arbitrator  to  hear 
and  determine,  the  dispute,  and  issue  an  award,  first  affording  the  labor  organiza- 
tions involved  in  the  dispute  a  reasonable  opportunity  to  settle  their  controversy 
between  or  among  themselves.  In  determining  the  dispute,  the  Board  or  the 
arbitrator,  as  the  case  may  be,  may  consider  any  prior  Board  certification  under 
which  any  such  labor  organization  claims  the  right  to  represent  employees  who 
are  or  may  be  hired  or  assigned  to  perform  the  work  tasks  in  dispute,  any  union 
charters  or  interunion  agreements  purporting  to  define  areas  of  jurisdiction  be- 
tween or  among  the  contending  labor  organizations,  the  decisions  of  any  agency 
established  by  unions  to  consider  such  disputes,  the  past  work  history  of  the 
organizations"  involved  in  the  dispute,  and  the  policies  of  this  Act.  If  an  arbi- 
trator is  appointed  to  hear  and  determine  a  dispute,  he  shall  proceed  in  accord- 
ance with  such  rules  and  regulations  as  the  Board  may  prescribe ;  and  his  award 
determining  the  dispute  shall  have  the  same  effect  as  an  award  of  the  Board.  In 
any  proceeding  under  this  section,  the  employer  whose  assignment  or  prospec- 
tive assignment  of  a  particular  work  task  is  in  controversy  shall  have  an  op- 
portunity to  be  heard  in  any  hearing  conducted  by  the  Board,  or  an  arbitrator, 
as  the  case  may  be.  If  at  any  stage  of  the  proceeding  it  shall  appear  to  the  Board 
that  the  dispute  is  in  fact  one  concerning  representation,  it  shall  treat  the  case 
as  one  instituted  under  section  9(c)  of  this  Act  and  proceed  accordingly. 

Further  amend  said  amendment  by  amending  section  11  (2)  and 
13  to  read  as  follows : 

(2)  In  case  of  contumacy  or  refusal  to  obey  a  subpena  issued  to  any  person, 
any  United  States  District  Court  or  the  United  States  courts  of  any  Territory 
or  possession  within  the  jurisdiction  of  which  the  inquiry  is  carried  on  or 
witliin  the  jurisdiction  of  which  said  person  guilty  of  contumacy  or  refusal 
to  obey  is  found  or  resides  or  transacts  business,  upon  application  by  the  Board 
shall  have  jurisdiction  to  issue  to  such  person  an  order  requiring  such  person 
to  appear  before  the  Board,  its  member,  agent,  or  agency,  there  to  produce  evi- 
dence if  so  ordered,  or  there  to  give  testimony  touching  the  matter  under  in- 
vestigation or  in  question ;  and  any  failure  to  obey  such  order  of  the  court  may 
be  punished  by  said  court  as  a  contempt  thereof. 

*  *  *  *  *  #  * 

Sec.  13.  Nothing  in  this  Act,  except  as  specifically  provided  for  herein,  shall 
be  construed  so  as  either  to  interfere  with  or  impede  or  diminish  in  any  way  the 
right  to  strike,  or  to  affect  the  limitations  or  qualifications  on  that  right. 

Further  amend  said  amendment  by  adding  the  following  new 
sections  to  title  I : 

Sec.  14(a).  Nothing  herein  shall  prohibit  any  individual  employed  as  a 
supervisor  from  becoming  or  remaining  a  member  of  a  labor  organization.  Init  no 
employer  subject  to  this  Act  shall  be  compelled  to  deem  individuals  defined  herein 
as  supervisors  as  employees  for  the  purpose  of  any  law,  either  national  or  local, 
relating  to  collective  bargaining. 

(li)  Nothing  in  this  Act  shall  be  construed  as  authorizing  the  execution  or  ap- 
plication of  agreements  requiring  membership  in  a  labor  organization  as  a  con- 
dition of  employment  in  any  State  or  Territory  in  which  such  execution  or 
application  is  prohibited  by  State  or  Territorial  law. 

Sec.  1.5.  Wherever  the  application  of  the  provisions  of  section  272  of  chapter  10 
of  the  Act  entitled  "An  Act  to  establish  a  uniform  system  of  bankruptcy  through- 
out the  United  States,"  approved  July  1.  1898,  and  Acts  amendatory  thereof 
and  supplementary  thereto  (U.S.C.,  title  11.  sec.  672).  conflicts  with  the  appli- 
cation of  the  provisions  of  this  Act,  this  Act  shall  prevail :  Provided,  That  in  any 
situation  where  the  provisions  of  this  Act  cannot  be  validly  enforced,  the  provi- 
sions of  such  other  Acts  shall  remain  in  full  force  and  effect. 
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Amexdmext  No.  3 
filixg  requiremexts 

Non-Communist  afidai'it 

Section  9(h)  of  the  Taft-Hartley  Act  requires  that  all  officei-s  of  a 
union  and  any  international  with  which  it  is  affiliated  must  have  filed 
with  the  NLRB  affidnvits  that  they  are  not  members  of  the  Com- 
munist Partj'  or  of  any  organization  advocating  the  overthrow  of  the 
Grovernment  by  force  or  violence  before  the  Board  or  general  counsel 
can  process  or  investigate  any  unfair  practice  charge  or  election  peti- 
tion filed  by  such  union. 

The  provision  was  adopted  as  a  floor  amendment  to  the  committee' 
bill  in  the  Senate  in  1947  (proposed  by  Senator  ]McClcllan)  and  re- 
written in  conference.  The  provisions  of  section  34A  of  tlie  Criminal' 
Code,  making  it  a  felony  to  furnish  false  information  to  the  Govern- 
ment, are  made  applicable  to  the  affidavits. 

The  provision  was  placed  in  the  law  because  Congress  loiew  thafc 
Communists  had  assumed  control  of  a  few  labor  organizations  and 
recognized  that  in  such  positions  of  power  they  constituted  a  threat 
to  our  national  security.  Congress  was  firmly  convinced  that  once 
these  Communist  leaders  were  identified  as  such  the  rank  and  file 
would  promptly  take  steps  to  drive  them  out.  Since  Communist  labor 
leadere  use  unions  for  political  purposes  rather  than  the  collective- 
bargaining  purposes  vrhich  the  act  seeks  to  encourage,  the  oath  as  a 
condition  precedent  to  use  of  the  benefits  of  the  act  is  a  reasonable 
requirement. 

The  fact  of  Communist  leadership  of  some  unions,  mainly  in  the 
CIO,  is  undisputed.  Such  internationals  as  the  electrical  workers, 
fur  'workers,  farm  equipment  workers,  mine,  mill  and  smelter  workers, 
and  food,  tobacco,  agricultural  and  allied  workers  of  the  CIO  have 
been  found  by  congressional  committees  to  be  Communist-led  and 
some  have  been  attacked  as  such  by  the  CIO's  own  leaders.  Likewise, 
the  record  shows  that  the  non-Communist  affidavit  requirement  has 
aided  tremendously  tlie  fight  of  union  members  to  rid  their  unions 
of  such  Communist  leadership. 

The  1949  hearings  furnish  ample  proof  that  the  requirement  is  ac- 
complishing its  purpose. 

Howard  1.  Young,  president  of  the  American  Zinc,  Lead  &  Smelting 
Co.  and  vice  president  American  Mining  Congress,  told  at  some 
length  of  his  company's  experiences  with  CIO  International  Union 
of  Mine,  Mill  and  Smelter  Workers,  headed  by  Reid  Robinson  and 
termed  "Communist-led"  by  the  CIO  and  its  president,  Phil  Murray 
(pp.  4167-4182).  The  mine-mill  imion  won  bargaining  rights  in  ail 
seven  of  the  company's  plants  around  1940  and  the  company  had 
contracts  with  the  union  until  1948.  Relations  were  very  unsatis- 
factory because  Communist  leadership  w^as  continually  stirring  up 
trouble,  with  grievances,  wildcat  strikes,  etc.  In  the  sprino;  of  1948, 
the  company  informed  the  union  that  it  would  not  bargam  with  it 
until  its  leaders  signed  non-Communist  affidavits.  The  company  also 
mailed  out  material  documenting  the  evidence  of  Communist  leader- 
ship to  all  its  employees.  At  four  plants,  locals  broke  away  from  mine- 
mill  workers  and  affiliated  with  gas  and  coke  'workers,  CIO,  and  now 
have  union  shop  contracts.  But  strikes  began  6  months  ago  and  still 
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continue  at  three  plants-Fairmont  City,  111  ;  Hillsboro,  111.;  and 
Colinnbus,  Ohio.  In  all,  Young  said,  65  locals  have  left  mnie-mill  m- 
ternational  on  the  Communist  issue.  •     •-,     .         •       ^     +1  . 

Youno-  told  of  the  union  tactics  and  some  incidents  pnor  to  the 
strikes  (pp.  4170-4175)  which  led  to  the  company's  refusal  to  bai-ffam 
in  1948  (p  4176).  Younjj  said  that  attempts  to  get  CIO  officials  to 
€lenn  out  Communists  got  nowhere  because  the  international  was 
said  to  have  autonomy  (p.  4221).  He  described  Communist  disrup- 
Sve  tactics  during  the  wLr  and  said  his  company  did  not  feel  free 
Tinder  Board  decisions  to  tell  its  employees  what  was  happening  until 
after  passage  of  the  Taft-Hartley  Act  (pp.  4223-4).  Young  related 
some  incidents  during  strikes  showing  Communist  tactics  (pp.  4205- 
4206  and  4208).  He  strongly  endorsed  Taft-Hartley  non-C<)mmunist 
affidavit,  suggesting  employers  also  be  required  to  sign  (p.  4182). 

William  J^During,  .^ce  president  and  general  manager,  Precision 
Castino-  Co.,  told  (pp.  5145-5152)  how  four  provisions  of  the  latt- 
Hartlev  Act^-namely  the  non-Communist  affidavit,  free  speech,  union 
shop  safeguards  and  decertification  and  employer  petitions  for  elec- 
tion-enabled management  and  employees  m  four  of  liis  company  s 
plants  to  -et  rid  of  or  avoid  being  taken  over  by  CIO  Communist- 
clominatecf  Mine,  Mill  and  Smelter  Workers  Union. 

Tlie  mine-mill  union  had  bargaining  rights  and  contracts  at  three 
plants-Fayetteville,  N.Y.,  Cleveland,  and  Kalamazoo,  Mich.,  while 
the  Syracuse  plant  had  always  been  nonunion.  In  1944,  the  bargam- 
in<r  a^nt  for  the  union  was  former  Communist  candidate  for  Cleve- 
land council  (p.  5145)  and  in  1945-46,  the  bargaining  agent  had  been  a 
sponsor  of  the  New  York  City  Communist  May  Day  celebration.  In 
early  1948,  the  mine-mill  union  demanded  recognition  at  the  byracuse 
plant.  The  company  petitioned  for  an  election  and  the  Board  dis- 
missed the  petition  when  the  union's  officers  would  not  file  non- 
Communist  affidavits.  The  company  refused  to  bargain  with  the  union 
imless  affidavits  were  signed  at  the  other  three  plants  and  informed 
the  employees  about  the  Communist  leaders  of  their  union  being  pro- 
tected in  so  doing  bv  the  Taft-Hartley  Act's  free  speech  provision 
(PD  5147-5152)  Strikes  were  called  on  March  1,  but  were  meffecave 
in  ail  but  the  Cleveland  plant,  where  the  strike  ended  on  April  21  after 
the  company  had  mailed  evidence  of  communism  m  the  union  to  the 
emplovees'  homes,  the  union  having  prevented  a  ^^o^d-of-nionth  pi^_s- 
€ntation.  At  Kalamazoo,  the  employees  petitioned  the  Boaid  tor 
decertification  and  voted  no  union  ^t  Cleveland,  theWoyeescho^^^ 
an  AFL  union,  and  at  Fayetteville,  they  chose  UAW-CIO.  Duiing 
testified  the  job  could  not  have  been  done  without  the  provisions  ot 

the  Taft-Hartley  Act  cited.  .         ^   .      ^-         s^  r   !.«,. 

William  Green,  president  of  the  American  Federation  of  Labor, 
testified  that  he  had  no  obiection  to  the  non-Commiinist  oath  require- 
ment, but  was  not  requesting  that  it  be  kept  m  the  law  (P- /Sf?)- 
Harvey  Brown,  president  of  the  International  Association  ot  Machin- 
ists, said  that  he  had  no  objection  to  the  requirement  if  it  were  made 
to  also  apply  to  employers  (p.  2985).  .      ,.     -o       j 

William  E.  Guflfey,  a  former  regional  director  for  the  Board,  sup- 
ported Taft-Hartley  provision  for  non-Communist  affidavit,  arguing 
that  since  our  Government  is  anti-Communist,  it  is  perfectly  logical 
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to  deny  services  of  Government  to  Communist-dominated  unions  (pp. 
2991-2002). 

Ludwia:  Teller,  New  York  attorney  and  labor  relations  expert,  urged 
the  non-Communist  affidavit  requirement  be  retained  and  strenoth- 
ened  by  making  it  apply  to  all  paid  employees  of  unions  as  well  as 
officers  (pp.  lo32-lo33).  The  nature  and  revolutionary  purpose  of 
the  Communists  is  plain.  Teller  said,  and  tlie  Taft-Hartley  Act's  pro- 
vision has  helped  to  get  rid  of  some.  To  the  argument  that  it  stig- 
matizes unions,  Teller  said  laws  like  the  Securities  Exchanges  Act  and 
this  act  are  passed  to  take  care  of  "bad  boy"  fringe  and  protect  the 
majority  of  good  people  (pp.  1508-1509). 

L.  E.  Boulware,  of  General  Electric,  said  the  affidavit  should  be 
required  of  both  unions  and  employers  (p.  3768).  He  also  placed  in 
the  record  letters  to  liis  company  from  the  Atomic  Energy  Connnis- 
sion  directing  it  not  to  recognize  and  bargain  with  the  United  Elec- 
trical Workers  (UE-CIO)  as  the  representative  of  the  employees  at 
the  New  Knolls  Atomic  Power  Laboratory  at  Schenectady.  The  Com- 
mission justified  its  action  upon  information  concerning  alleged  Com- 
munist affiliation  or  association  of  various  officers  of  UE,  and  the 
failure  of  such  officers  to  file  non-Communist  affidavits  under  the  act. 

Commenting  upon  the  effectiveness  of  the  affidavit  requirement  the 
Joint  Committee  on  Labor-Management  Relations  reported  at  page 
35  of  its  December  31,  1948,  report: 

Despite  the  protests  by  many  union  leaders  and  officials  against  the  act,  and 
against  the  filing  requirements,  accompanied  by  a  threat  of  concerted  refusal  to 
file  affidavits  and  registration  statements,  it  is  to  be  noted  that  no  such  boycott 
of  the  National  Labor  Relations  Board  and  of  the  procedures  of  the  law  has 
ensued.  Officers  of  a  large  majority  of  labor  organizations  have  complied  with 
the  filing  requirements.  In  many  instances,  unions  have  taken  decisive  action 
to  compel  reluctant  officei's  to  comply  with  the  filing  requirements.  Refusal  by 
incumbent  officers  to  make  the  affidavit  has  been  an  issue  in  a  niunber  of  union 
elections  which  resulted  in  such  officers  being  denied  reelection.  One  large  inter- 
national union  amended  its  constitution  to  require  all  of  its  officers  to  make  the 
non-Communist  oath.  There  has  been  considerable  evidence  of  membership 
dissatisfaction  with  the  policy  of  those  unions  who  have  sought  to  boycott  the 
processes  of  the  Board.  Other  unions  whose  officers  have  complied  have  had 
marked  success  in  NLRB  representation  elections  whereby  they  have  supplanted 
the  noncomplying  union.  It  has  already  been  fairly  well  demonstrated  that  the 
American  workingman  will  take  steps  to  rid  his  union  of  communistic  leadership 
when  the  character  of  that  leadership  has  been  identified  to  his  satisfaction. 

The  amendment  proposed  by  the  minority  requires  that  employers, 
their  officers,  and  agents  having  responsibility  for  the  employers'  labor 
relations  file  affidavits  if  they  desire  to  avail  themselves  of  the  benefits 
of  the  act.  With  respect  to  labor  organizations  the  requirement 
has  been  modified  by  defining  "officer"  in  order  that  it  be  clear  who 
in  the  union  must  make  the  affidavit.  The  required  oath  has  also 
been  extended  by  the  adoption  of  language  from  the  appointment 
affidavit  required  of  all  employees  of  the  Federal  Government.  See 
Form  61  of  the  Civil  Service  Commission,  promulgated  for  subversive 
activity  and  affiliation. 

Registration  of  labor  organizatioTis 

The  Labor-Management  Relations  Act,  1947,  requires  lal^or  organi- 
zations to  file  certain  information  and  financial  reports  with  the  Secre- 
tary of  Labor  as  a  condition  precedent  to  use  of  the  facilities  of  the 
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Board.  A  further  provision  requires  that  copies  of  the  financial  report 
be  furnished  to  all  members  of  the  labor  organization.  Provision  is 
made  that  such  information  be  kept  current  by  annual  reports. 

The  Secretary  of  Labor  has  established  a  new  office  within  his 
Department  known  as  the  Office  for  registration  of  Labor  Organi- 
zations. This  Office  has  prepared  a  form  which  is  mailed  to  unions 
upon  their  request.  Proper  completion  of  the  form  furnishes  all  the 
information  required  by  the  act.  The  Secretary  has  raled  that  the 
information  submitted  is  not  open  for  public  inspection  but  may  be 
seen  by  persons  such  as  the  members  of  the  filing  organization  who  can 
demonstrate  a  legitimate  interest. 

This  filing  requirement  was  provided  in  the  1947  Senate  committee 
bill.  In  conference  a  subsection  was  added  calling  for  12  additional 
items  of  information  with  respect  to  how  the  union  conducted  its 
internal  affairs.  Since  most  of  the  information  required  by  the  added 
provision  may  be  found  in  the  union's  constitution  and  bylaws  (al- 
ready required  in  another  provision)  and  since  it  tends  to  make  the 
requirement  more  burdensome  we  have  eliminated  that  subsection 
in  the  amendment  proposed  below. 

Commenting  upon  this  section  of  the  act,  the  Joint  Committee  on 
Labor-Management  Relations  stated  on  page  34  of  its  December  31, 
1948,  report : 

Unquestionably  the  filing  of  financial  statements  of  labor  unions  with  the 
Secretary  of  Labor,  covering  receipts  and  expenditures,  reserves,  and  other  sums 
of  tlie  unions,  has  been  productive  of  improved  and  standardized  practices  in 
accounting  for  such  funds  and  put  added  emphasis  on  the  responsibility  of  union 
oflBcers  for  their  safekeeping. 

The  requirement  did  not  receive  much  attention  in  the  1949 
hearings.  It  was  generally  approved  by  the  witnesses  who  mentioned 
it.  Secretary  Tobin  testified  (p.  91)  that  he  did  not  seriously  object 
to  requiring  unions  to  file  financial  reports  and  furnish  them  to  their 
members.  William  Green,  president  of  the  American  Federation 
of  Labor,  said  that  he  favored  the  practice  of  furnishing  such  reports 
to  the  union  membership,  but  objected  to  it  being  made  a  legal 
requirement  (p.  3365). 

The  great  majority  of  labor  organizations  have  for  years  furnished  to 
their  members  audited  financial  reports.  However,  there  have  been 
a  few  examples  of  bad  practices  in  this  regard.  Since  the  Government 
has  granted  special  privileges  and  immunities  to  unions,  notably 
exclusive  bargaining  rights  on  winning  a  majority,  thereby  strength- 
ening the  inducement  to  all  employees  to  become  union  members,  it 
owes  the  individual  worker  and  union  member  some  protection  against 
misuse  of  the  funds  he  pays  into  the  union. 

Welfare  funds  and  cliech-off 

There  are  now  over  3,000,000  employees  covered  by  various  forms 
of  welfare  funds  which  are  supported  by  employer  contributions.  The 
National  Labor  Eelations  Board  has  ruled,  and  a  United  States  court 
of  appeals  has  affirmed  its  ruling,  that  pension  and  retirement  plans 
are  within  the  area  of  compulsory  bargaining.  The  most  publicized 
plan.  United  Mine  Workers  welfare  and  retirement  fund,  is  receiving 
from  the  bituminous  coal  industry  $1.30  per  man  per  day  worked,  or 
$250,000  per  day  (pp.  4915-4916).  The  number  of  persons  covered 
by  such  plans  has  doubled  since  1947.  Since  the  money  paid  into 
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these  funds  by  employers  is  really  money  earned  by  the  employees, 
the  minority  believes  their  rights  to  participate  in  the  benefits  should 
be  protected.  The  bill,  S.  249,  offers  nothing  for  their  protection. 

The  Taft-Hartley  Act  prohibited  employer  payments  to  union 
repersentatives  for  welfare  purposes  unless  the  payment  was  made 
into  a  trust  fund  established  for  payment  to  his  employees  of  medical 
and  hospital  benefits,  pensions,  or  disability  benefits,  or  insurance  for 
any  of  these,  providing  that  the  trust  fund  is  jointly  administered  and 
that  of  the  Case  bill  of  1946,  which  was  vetoed  by  the  President.  It 
was  first  considered  at  a  time  Vvdien  a  dispute  was  in  progress  in  the 
coal  industry  over  a  demand  for  a  welfare-fund  payment  directly  to 
the  union. 

The  Joint  Committee  on  Labor-Management  Relations  paid  con- 
siderable attention  to  the  effect  of  the  1947  act  on  these  funds  and 
among  other  things  concluded  on  page  5  of  its  December  31,  1948, 
report: 

The  provisions  of  the  act  dealing  with  union  welfare  fimds  are  inadequate  in 
many  respects,  and  the  whole  subject  requires  further  study,  with  probably  a 
much  more  fundamental  regulation.  Section  302  was  written  largely  to  prevent 
the  payment  into  welfare  funds  of  moneys  earned  by  employees,  calling  for 
compulsory  deductions,  the  proceeds  often  completely  at  the  disposition  of  the 
officers  of  labor  unions.  To  a  certain  extent,  the  law  has  resulted  in  a  much 
more  impartial  supervision  and  audit  of  these  funds  and  has  protected  the  equal 
rights  of  the  employees  entitled  to  participate. 

Because  we  believe  the  provision  has  resulted  in  greater  protection 
of  the  rights  of  employees  entitled  to  participate,  the  minority  believes 
some  such  protection  must  be  maintained.  The  rapid  growth  of  such 
funds  under  the  act  has  demonstrated  that  it  in  no  way  operates  as  a 
deterrent.  It  has  no  doubt,  actually  promoted  such  funds  by  keeping 
them  respectable  and  not  subject  to  racketeering  or  arbitrary  dispen- 
sation by  union  officers. 

The  amendment  proposed  below  departs  from  the  restrictions  of  the 
present  law  in  several  respects.  The  most  important  change  is  the 
elimination  of  the  criminal  penalties  provided  by  subsection  302(d) 
for  violation  of  the  requirements  and  the  substitution  of  the  necessity 
for  approval  of  such  funds  by  the  Secretary  of  Labor.  Before  granting 
approval,  the  Secretary  is  required  to  make  a  thorough  examination 
of  all  the  provisions  of  the  agreement  establishing  such  fund  (includ- 
ing the  holding  of  a  hearing  if  requested  by  any  person  demonstrating 
an  interest)  and  certify  that  the  fund  meets  certain  requirements. 
The  requirements  follow  closely  those  of  the  present  act  except  that 
the  employer  is  permitted  to  waive  his  right  to  participation  in  the 
administration  of  such  fund.  The  absolute  requirement  for  joint  and 
equal  representation  in  administration  has  created  practical  problems 
in  those  funds  where  many  hundreds  of  employers  contribute  to  a  fund 
created  by  a  single  union. 

Check-off. —S&ctlow  302  of  the  Taft-Hartley  Act  also  prohibits  em- 
ployer payments  to  labor  organizations  of — 

money  deducted  from  the  wages  of  employees  in  payment  of  membership  dues  in 
a  labor  organization  unless  the  employer  has  received  from  each  employee,  on 
whose  account  such  deductions  are  made,  a  written  assignment  which  shall  not 
be  irrevocable  for  a  period  of  more  than  1  year,  or  beyond  the  termination  date  of 
the  applicable  collective  agreement,  whichever  occurs  sooner. 

After  passage  of  the  act  this  provision  was  generally  interpreted  by 
employers  and  their  counsel  to  forbid  the  check-off  of  fines,  assess- 
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ments,  penalties,  initiation  fees,  and  any  other  payment  except  regular 
periodic  membership  dues.  It  was  also  interpreted  by  many  to  require 
the  union  to  obtain  new  authorization  cards  from  each  employee  every 
year. 

While  no  action  has  been  brought  by  the  Department  of  Justice 
based  upon  a  violation  of  this  section,  and  the  Attorney  General  has 
not  given  an  official  opinion,  the  thinking  of  that  Department  has 
been  expressed  in  a  letter  dated  May  13, 1948,  to  tlie  Solicitor  of  the  De- 
l^artment  of  Labor  signed  by  the  Assistant  Solicitor  General.  *  *  * 

The  Assistant  Solicitor  General  stated  his  opinion  to  be  that  the 
term  "membership  dues"  includes  initiation  fees  and  assessments  as 
well  as  regular  periodic  dues.  He  further  stated  that  an  emj^loyer  was 
not  prohibited  from  honoring  a  written  check-off  lauthorization  signed 
by  an  employee  which  provides  that  it  may  be  revoked  within .  a 
designated  period  prior  to  the  end  of  each  year,  but  if  not  so  revoked 
sliall  continue  to  be  irrevocable  from  year  to  year  until  revoked  during 
the  period  desi.gnated  for  annual  revocation. 

There  is  still  considerable  doubt  as  to  what  and  for  how  long  an 
employer  may  legally  check  off  and  what  and  for  how  long  a  union 
may  legally  accept  moneys  from  the  employer.  In  order  to  resolve 
that  controversy  the  amendment  we  have  proposed  makes  it  clear 
that  only  dues  and  initiation  fees  may  be  checked  off  and  that  the 
autlioriaztion,  once  given,  continues  from  year  to  year  unless  revoked 
by  the  employee. 

We  are,  however,  unable  to  accept  the  proposal  of  the  majority  to 
permit  an  unlimited  right  in  the  employer  and  the  union  to  agree  with 
respect  to  deductions  from  an  employee's  wages.  The  requirement 
that  check-off  of  union  dues  and  initiation  fees  be  authorized  in  writing 
by  each  individual  employee  is  simply  a  recognition  of  the  principle 
that  no  outside  agencies  should  ever  have  unlimited  power  to  divert  an 
employee's  earnings  without  his  consent. 

TEXT  OF  AMENDIVIENT  NO.  3 

Amend  the  amendment  intended  to  be  proposed  by  Senator  Thomas 
of  Utah  to  the  bill  S.  249  by  adding  to  section  9  of  title  I,  the  following 
new  subsections : 

(f )  No  investigation  shall  be  made  by  the  Board  of  any  question  affecting  com- 
merce concerning  the  representation  of  employees,  raised  by  a  labor  organization 
under  subsection  (c)  of  this  section,  and  no  complaint  shall  be  issued  pursuant 
to  a  charge  made  by  a  labor  organization  under  subsection  (b)  of  section  10, 
unless  such  labor  organization  and  any  national  or  international  labor  organiza- 
tion of  which  such  labor  organization  is  an  affiliate  or  constituent  unit  (A) 
shall  have  prior  thereto  filed  with  the  Secretary  of  Labor  copies  of  its  constitution 
and  bylaws  and  a  report.  In  such  form  as  the  Seci-etary  may  prescri'ne.  showing — 

(1)  the  name  of  such  labor  organization  and  the  address  of  its  principal 
place  of  business ; 

(2)  the  names,  titles,  and  compensation  and  allowances  of  its  three  prin- 
cipal officers  and  of  any  of  its  other  officers  or  agents  whose  aggregate  com- 
pensation and  allowances  for  the  preceding  year  exceeded  $5,000,  and  the 
amount  of  the  compensation  and  allowances  paid  to  each  such  officer  or 
agent  during  such  year ; 

(3)  the  manner  in  which  the  officers  and  agents  referred  to  in  clause  (2) 
were  elected,  appointed,  or  otherwise  selected  ; 

(4)  the  initiation  fee  or  fees  which  new  members  are  required  to  pay  on 
becoming  members  of  such  labor  organization ; 
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(5)  the  regular  dues  or  fees  which  members  are  required  to  pay  in  order 
to  remain  members  in  good  standing  of  such  labor  organization ; 
and  (B)  can  show  that  prior  thereto  it  lias—  ,,      „        ^ 

(1)  filed  with  the  Secretary  of  Labor,  in  such  form  as  the  Secretary  may 
prescribe  ,  a  report  showing  all  of  (a)  Its  receipts  of  any  kind  and  the  sources 
of  such  receipts,  (b)  its  total  assets  and  liabilities  as  of  the  end  of  its  last 
fiscal  year,  (c)  the  disbursements  made  by  it  during  such  fiscal  year,  includ- 
ing the  purposes  for  which  made ;  and  , 

(">)  furnished  to  all  of  the  members  of  such  labor  organization  copies  of  the 
financial  report  required  by  paragraph  (1)  hereof  to  be  tiled  with  the  Secre- 
tary of  Labor.  .        ^^    ^,  ,,        -j-v 
(g)  It  shall  be  the  obligation  of  all  labor  organizations  to  file  annually  with 
the  Secretary  of  Labor,  in  such  form  as  the  Secretary  of  Labor  may  prescribe, 
reports  bringing  up  to  date  the  information  required  to  be  supplied  in  the  initial 
fiUu'^  by  subsection  (e)  ( A)  of  this  section,  and  to  file  with  the  Secretary  of  Labor 
and  "furnish  to  its  members  annually  financial  reports  in  the  form  and  manner 
prescribed  in  subsection    (c)(B).  No  labor  organization  shall  be  eligible  for 
certification  under  this  section  as  the  representative  of  any  employees,  and  no 
complaint  shall  issue  under  section  10  with  respect  to  a  charge  filed  by  a  labor 
organization  unless  it  can  show  that  it  and  any  national  or  international  labor 
organization  of  which  it  is  an  affiliate  or  constituent  unit  has  complied  with  its 
obligation  under  this  subsection.                                                          ^.       n/   x         i     ^ 
(h)  (1)  No  petition  made  by  a  labor  organization  under  section  9(c),  and  no 
charge  made  by  a  labor  organization  under  section  10(b)   shall  be  entertained 
unless  there  is  on  file  with  the  Board  an  affidavit  executed  contemporaneously  or 
within  the  preceding  twelve-month  period  by  each  officer  of  such  labor  organiza- 
tion and  the  officers  of  anv  national  or  international  labor  organization  of  which 
it  is  an  affiliate  or  constituent  unit  that  he  is  not  a  member  of  the  Communist 
Partv  or  affiliated  with  such  party,  and  that  he  does  not  believe  in,  and  is  not  a 
member  of  or  supports  any  organization  that  believes  in  or  teaches,  the  overthrow 
of  the  United  States  Government  by  force  or  by  any  illegal  or  unconstitutional 
methods  or  seeking  by  force  or  violence  to  deny  other  persons  their  rights  iinder 
the  Tonstitution  of  the  United   States.  The  provisions  of  section  35A  of  the 
Criminal  Code  shall  be  applicable  in  respect  to  such  affidavits.  For  the  pui^oses 
of  this  subsection  "officer"  means  members  of  all  policy  forming  and  governing 
bodies  of  the  labor  organization  as  well  as  those  designated  as  such  by  the  con- 
stitution of  the  labor  organization.                                   ,.       ^,    .         ,           V.  ^o^^ 
(2)  No  petition  made  by  an  employer  under  section  9(c)  and  no  charge  made 
bv  an  employer  under  section  10(b)  shall  be  entertained  unless  there  is  on  tile 
with  the  Board  an  affidavit  executed  contemporaneously  or  within  the  preceding 
twelve-month  period  by  such  employer,  its  officers  if  it  is  a  corporation  and  each 
of  such  emplovers  agents  having  responsibility  for  the  employers  labor  relations 
that  he  is  not'  a  member  of  the  Communist  Party  or  affiliated  with  such  party, 
and  that  he  does  not  believe  in,  and  is  not  a  memher  of  or  supports  any  organiza- 
tion that  I'.elieves  in  or  teaches,  the  overthrow  of  the  United  States  Government 
by  force  or  by  anv  illegal  or  unconstitutional  methods,  or  seeking  by  force  or 
violence  to  deny  other  persons  their  rights  under  the  Constitution  of  the  United 
States.  The  provision  of  sections  35A  of  the  Criminal  Code  shall  be  applicable  m 
respect  to  such  affidavits. 

Further  amend  said  amendment  by  striking  out  section  105  and 
inserting  in  title  I  the  following  new  sections : 

EESTRICTIONS  ON  PAYMENTS  TO  EMPLOYEE  REPRESENTATIVES 

Sec  18  (a)  It  shall  be  unlawful  for  any  employer  to  pay  or  deliver,  or  to  agree 
to  pay  or  deliver,  any  money  or  other  thing  of  value  to  any  representative  of  any 
of  his  emplovees  who  are  employed  in  an  industry  affecting  commerce. 

(b)  It  shall  be  unlawful  for  any  representative  of  any  employees  who  are  em- 
ploved  in  an  industry  affecting  commerce  to  receive  or  accept,  or  to  agree  to  re- 
ceive or  accept,  from  the  employer  of  such  employees  any  money  or  other  thing 

of  value.  .     , ,     .-  s      -i.!  4.  t-^ 

(c)  The  provisions  of  this  section  shall  not  be  applicable  (1)  with  respectto 
anv  money  or  other  thing  of  value  payable  by  an  employer  to  any  representative 
who  is  an  employee  or  former  employee  of  such  employer,  as  compensation  for, 
or  bv  reason  of  his  services  as  an  employee  of  such  employer ;  (2)  with  respect  to 
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the  payment  or  delivery  of  any  money  or  other  thing  of  value  in  satisfaction  of  a 
judgement  of  any  court  or  a  decision  or  award  of  an  arbitrator  or  impartial  chair- 
man or  in  compromise,  adjustment,  settlement  or  release  of  any  claim,  complaint, 
grievance,  or  dispute  in  the  absence  of  fraud  or  duress;  (3)  with  respect  to  the 
sale  or  purchase  of  an  article  or  commodity  at  the  prevailing  market  price  in  the 
regular  course  of  business  ;  (4)  with  respect  to  money  deducted  from  the  wages  of 
employees  in  payment  of  periodic  dues  or  initiation  fees  (but  not  including  fines, 
assessments,  penalties,  or  other  payments)   in  a  labor  organization:  Provided, 
That  the  employer  has  received  from  each  employee,  on  whose  account  such  de- 
ductions are  made,  a  written  assignment  which  shall  be  revocable  in  writing  after 
the  expiration  of  one  year  or  upon  the  termination  date  of  the  applicable  collective 
agreement,  whichever  occurs  sooner;  or  (5)  with  respect  to  money  or  other  thing 
of  value  paid  to  a  trust  fund  established  by  such  representative,  if  the  Secretary 
of  Labor  shall  have  made  a  thorough  examination  of  all  the  provisions  of  the 
agreement  establishing  such  fund  (including  the  holding  of  a  hearing  if  requested 
by  any  person  demonstrating  an  interest)  and  certified  that  such  fund  meets  the 
following  requirements  :  That  it  be  for  the  sole  and  exclusive  purpose  of  providing 
benefits  for  employees  of  such  employer  (or  for  such  employees  jointly  with  em- 
ployees of  other  employers  making  similar  payments)  Provided,  That  (A)  isuch 
payments  are  held  in  trust  for  the  purpose  of  paying,  either  from  principal  or  in- 
come or  both,  benefits  with  respect  to  such  employees  on  account  of  death,  injury, 
illness,  unemployment,  retirement,  medical,  surgical  or  hospital  care  (which  may 
include  medical,  surgical  or  hospital  care  for  families  and  dependents  of  such  em- 
ployees), or  for  any  one  or  more  of  such  benefits,  or  for  providing  any  one  or  more 
of  such  benefits  through  contracts  with  insurers ;  (B)  the  detailed  basis  on  which 
such  payments  are  to  be  made  is  specified  in  a  written  agreement  with  the  em- 
ployer; (C)  unless  waived  by  the  employer,  employers  and  employees  are  equally 
represented  in  the  administration  of  such  fund  together  with  such  impartial  um- 
pire to  settle  a  dispute  in  the  administration  of  the  fund  as  may  be  agreed  upon, 
or  in  the  event  no  such  umpire  has  been  agreed  upon  within  a  reasonable  time 
after  a  dispute  has  arisen  the  District  Court  of  the  United  States  for  the  district 
in  which  the  trust  fund  has  its  principal  oflice  is  empowered  to  use  such  impartial 
umpire  upon  petition  of  any  trustee;  (D)  there  shall  be  an  annual  audit  of  the 
trust  fund,  a  statement  of  the  results  of  which  shall  be  available  for  inspection  by 
interested  persons  at  the  principal  oflSce  of  the  trust  fund  and  at  such  other  places 
as  may  be  designated  by  agreement  between  the  employers  and  the  representa- 
tive ;  and  (E)  such  employer  payments  as  are  intended  to  be  used  for  the  purpose 
of  providing  pensions  or  annuities  through  benefit  payments  made  to  such  persons 
directly  from  the  trust  estate  are  made  to  a  separate  trust  which  provides  that 
the  funds  held  therein  cannot  be  used  for  any  purpose  other  than  paying  such 
pensions  or  annuities. 

(d)  The  district  courts  of  the  United  States  and  the  United  States  courts  of 
the  Territories  and  possessions  shall  have  jurisdiction,  for  cause  shown,  to  re- 
strain violations  of  this  section,  without  regard  to  the  provisions  of  sections  6  and 
20  of  such  Act  of  October  15,  1914,  as  amended  (U.S.C,  title  15,  sec.  17  and  title 
29,  sec.  52),  and  the  provisions  of  the  Act  entitled  "An  Act  to  amend  the  Judiciiil 
Code  and  to  define  and  limit  the  jurisdiction  of  courts  sitting  in  equitv,  and  for 
other  purposes",  approved  March  23,  1932  (U.  S.  C-,  title  29,  sees.  101-115). 

(e)  This  section  shall  not  apply  to  any  contract  in  force  on  the  date  of  enact- 
ment of  the  National  Labor  Relations  Act  of  1949  until  the  expiration  of  such 
contract,  or  imtil  July  1,  1950,  whichever  first  occurs. 

(f)  Compliance  with  the  restrictions  contained  in  subsection  (c)  (5)  (B)  upon 
contributions  to  trust  funds,  otherwise  lawrful,  shall  not  be  applicable  to  contribu- 
tions to  STTCh  trust  funds  established  by  collective  agreement  prior  to  January  1, 
1946,  nor  shall  subsection  (c)  (5)  (A)  be  construed  as  prohibiting  contributions 
to  such  trust  funds  if  prior  to  January  1,  1947,  such  funds  contained  provisions 
for  pooled  vacation  benefits. 

BAR   TO   CERTAIN   PROCEEDINGS 

Sec.  103.  Notwithstanding  the  provisions  of  the  Act  of  February  25,  1871 
(16  Stat.  432),  neither  the  Board  nor  any  court  of  the  United  States  shall  have 
jurisdiction  to  entertain,  process,  make,  impose,  or  enforce  any  petition,  com- 
plaint, order,  liability,  or  punishment  under  the  Labor-Management  Relations 
Act,  1947,  with  respect  to  any  act  or  omission  occurring  prior  to  the  date  of 
enactment  of  the  National  Labor  Relations  Act  of  1949,  unless  such  act  or 
omission  could  have  been  the  subject  of  a  proceeding  under  the  National  Labor 
Relations  Act  of  1949.  No  complaint  shall  hereafter  be  issued  by  the  National 
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Labor  Relations  Board  based  upon  any  unfair  labor  practice  occurring  prior  to 
August  22,  1947,  unless  charges  with  respect  thereto  were  pending  before  the 
Board  on  January  1,  1949. 

BJFFECTIVE   DATE   OF   CEIBTAIN    CHANGES 

Sec.  104.  No  provisions  of  this  title  shall  affect  any  certification  of  representa- 
tives or  any  determination  as  to  the  appropriate  collective-bargaining  unit,  which 
was  made  under  section  9  of  the  National  Labor  Relations  Act  prior  to  the  effec- 
tive date  of  this  title  until  one  year  after  the  date  of  such  certification  or  if,  in 
respect  of  any  such  certification,  a  collective-bargaining  contract  was  entered 
into  prior  to  tlie  effective  date  of  this  title,  until  the  end  of  the  contract  i)eriod  or 
until  one  year  after  such  date,  whichever  first  occurs. 

Sec.  105.  The  amendments  made  by  this  title  shall  take  effect  thirty  days 
after  the  date  of  the  enactment  of  this  Act,  except  that  the  authority  of  the 
President  to  appoint  additional  members  conferred  upon  him  by  section  3  of  the 
National  Labor  Relations  Act  as  amended  by  this  title  may  be  exercised  forthwith. 

Amendment  No.  4 

independent  mediation  and  conciliation  service  and  national 

emergencies 

Independent  mediation  and  conciliation  service 

Although  there  are  some  minor  points  of  divergence,  there  fire  no 
major  conflicts  between  the  Taft-Hartley  Act  provisions  and  the 
Thomas  bill,  S.  249,  insofar  as  they  concern  the  functions  and  proce- 
dures of  the  Conciliation  Service.  Therefore  the  fundamental  issue 
is  whether  the  Conciliation  Service  should  be  an  independent  agency, 
as  the  Taft-Hartley  Act  provided,  or  whether  it  should  be  a  part  of 
the  Labor  Department  under  the  control  and  supervision  of  the  Sec- 
retary of  Labor,  as  S.  249  provides. 

Everyone  is  agreed  that  to  be  effective,  a  conciliator  must  be  com- 
pletely impartial  and  enjoy  the  confidence  of  both  parties  in  his  im- 
partiality.'^Proponents  of  an  independent  service  contend  that  placing 
the  Service  in  a  department  created  to  promote  the  interests  of  em- 
ployees makes  impossible  employer  confidence  in  its  impartiality  and 
therefore  greatly  decreases  its  effectiveness.  Witnesses  favoring  re- 
turn of  the  service  to  the  Labor  Department  based  their  case  primarily 
on  the  reported  success  of  the  service  when  it  was  in  that  department, 
the  need  for  lessening  the  number  of  independent  Federal  agencies, 
and  the  prestige  gained  for  mediators  appointed  by  a  Cabinet  officer. 

The  Joint  Committee  on  Labor-Management  Relations  in  its  De- 
cember 31,  1948,  report  commented  on  the  independent  status  of  the 
Sei-vice  as  follows : 

The  committee  has  noted  some  expression  of  opinion  for  the  return  of  the 
Service  to  the  Department  of  Labor.  We  have  evaluated  the  reasons  given  for 
such  a  move  and  have  been  unable  to  discover  any  merit  in  the  suggestion.  The 
Service  has  operated  as  an  independent  agency  with  less  i)ersonnel  than  it  main- 
tained when  a  part  of  the  Labor  Department.  During  1946  its  over-all  personnel 
was  488  employees;  in  1947,  449  employees;  in  1948,  442  employees;  and  in  1949 
its  program  calls  for  388  employees.  Nor  has  its  budget  been  increased  as  an  inde- 
pendent agency. 

The  Department  of  Labor  is  obliged  to  issue  orders  and  spearhead  programs 
which  necessarily  are  opposed  by  and  alien.ite  a  large  portion  of  the  employer 
group.  Its  Assistant  Secretaries  are  drawn  directly  from  the  ranks  of  organized 
labor.  It  has  thus  disqualified  itself  for  the  impartial  attitude  so  necessary  for 
the  successful  mediation  of  labor-management  disputes.  All  agree  that  the 
greatest  asset  of  the  successful  conciliator  is  his  ability  to  gain  and  maintain  the 
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confidence  of  both  parties  to  a  dispnte.  It  is  idle  to  argne  tliat  the  Service 
actually  operated  on  an  impartial  basis  while  a  part  of  the  Department  of  Labor. 
Many  employers  regarded  it  as  not  impartial,  and  complaints  of  partiality  were 
frequent.  The  committee  has  heard  no  complaints  of  bias  applied  to  the  new 
independent  agency  by  either  labor  or  employer  groups.  Its  return  now  to  its 
former  position  as  an  arm  of  the  Labor  Department  would  destroy  much  of  that 
new-found  confidence  of  the  employer  group,  and  would  completely  close  the 
doors   of  many   employers   to   its  efforts  to  conciliate  disputes. 

The  performance  of  mediation  and  conciliation  activities  in  the 
Department  of  Labor  was  authorized  by  section  8  of  the  act  of  INIarch  4, 
1913,  creating  the  Department  of  Labor  which  gave  the  Secretary 
the  power  to  act  as  mediator  and  to  appoint  commissioners  of  concilia- 
tion in  labor  disputes.  Acting  under  this  authority  during  World 
Yv'ar  I,  the  Secretary  established  the  United  States  Conciliation 
Service  within  his  Department.  It  was  operated  under  the  immediate 
supervision  of  a  Director.  The  Taft-Hartley  Act  created  an  inde- 
pendent agency  to  mediate  and  conciliate  labor  disputes  other  than. 
those  occurring  in  the  railroad  and  air  transportation  industry. 

The  first  annual  report  of  the  new  Service  in  summarizing  the  role 
of  the  successful  conciliator  states : 

In  short,  it  is  essential  to  the  effective  performance  of  the  mediator's  duty, 
that  his  institutional  and  personal  relationshii)s  be  such  that  neither  side  will 
have  its  suspicions  aroused,  however  injustly,  that  he  is  answerable  to  another 
with  a  suspected  partisan  stake  in  the  dispute.  There  must  be  no  thought  that 
he  is  performing  anything  other  than  a  disinterested  public  duty. 

The  1949  hearings  furnish  abundant  proof  that  the  conciliator 
could  not  fill  the  position  demanded  in  the  quoted  paragraph  if  he 
came  to  the  disputants  as  an  employee  of  the  Department  of  Labor. 
Employer  witnesses  without  exception  testified  in  favor  of  an  inde- 
pendent service.  Among  the  witnesses  so  testifying  were  Herman  W. 
Steinkraus,  of  the  United  States  Chamber  of  Commerce  (p.  4092)  ; 
Howard  I.  Young,  of  the  American  Mining  Congress  (p.  4189)  ; 
Edgar  S.  Idol,  of  the  trucking  industry  (p.  3889)  ;  J.T.  Sanders,  of 
the  National  Grange  (p.  4467)  ;  Ira  T.  Mosher,  of  the  National  Asso- 
ciation of  Manufacturers  (p.  3941)  ;  Almon  Eoth,  of  the  shipping 
industry  (p.  902)  ;  and  Frank  A.  Constangy,  of  the  American  Cotton 
Manufacturers  Association  (p.  5108). 

Independent  experts  in  the  field  of  labor-management  relations 
joined  with  the  employers  in  the  belief  that  the  Service  must  be  kept 
independent  of  the  Labor  Department.  Prof.  David  A.  McCabe,  of 
Princeton,  and  New  York  Attorney  Ludwig  Teller  both  recommended 
that  this  agency  remain  independent  (pp.  2522, 1329) . 

The  majority  (p.  47)  cite  the  recommendation  of  the  President's 
Labor-Management  Conference  in  1945  as  support  for  the  return  of  the 
Service  to  the  Department  of  Labor,  completely  overlooking  the  fact 
that  two  witnesses,  both  members  of  that  conference,  testified  that  the 
recommendation  was  a  compromise  and  the  employer  members  had 
unanimouslv  wanted  an  independent  service.  See  Almon  Koth  (pp. 
973-977)  and  Ira  T.  Mosher  ( pp.  3941-3945 ) . 

The  majority  disregards  the  advice  of  Cyrus  S.  Ching,  the  present 
Director  of  the  Service.  Mr.  Ching  testified : 

I  do  wish  to  observe  that  however  impartial  those  [Labor]  departmental  officers 
may  regard  themselves  to  be.  they  will  not  have  that  confidence  of  large  sections 
of  the  community  without  which  effective  mediation  cannot  be  perfomied.  Such 
lack  of  confidence  will  not  be  restricted  to  high  departmental  officials  ;  it  will  exist 
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with  respect  to  the  field  commissioners  of  the  present  Service  who  would  be  trans- 
ferred to  the  Department  should  the  proposal  become  law.  The  experience  of  the 
present  Service  has  been  that  dozens  of  our  most  able  mediators  who  found  the 
doors  of  many  employers  closed  to  them  for  years  under  departmental  administra- 
tion found  such  doors  ajar  when  they  introduced  themselves  as  representatives  of 
an  independent  agency.  Apparently  these  commissioners,  many  of  whom  were 
formerly  labor  union  officials,  discovered  that  the  independent  status  of  the 
Service  afforded  them  a  new  opportunity  to  make  a  valuable  contribution  to  the 
national  welfare  by  improving  relations  between  employers  and  unions  and 
furthering  the  interests  of  industrial  peace  (pp.  111-112). 

Ching  pointed  out  (p.  120)  that  the  National  Mediation  Board  is 
independent  and  in  response  to  qiiestionino;  (p.  136)  said  that  a 
transfer  to  Labor  Department  for  "housekeeping"  only  would  destroy 
independence.  The  Thomas  bill,  he  said,  would  spell  out  the  Secretary's 
control  of  that  service. 

The  majority  fails  to  comment  upon  the  effect  of  the  first  sentence 
of  section  205  of  S.  249  which  declares  it  to  be  the  public  policy  of  the 
United  States  that  collective-bargaining  contracts  contain  provision 
for  final  and  binding  arbitration.  The  question  immediately  arises 
as  to  whether  this  is  a  direction  to  the  National  Labor  Relations  Board 
to  find  a  violation  of  the  duty  to  bargain  collectively  if  either  a  labor 
organization  or  an  employer  refuses  to  agree  to  the  placing  of  such 
a  clause  in  an  agreement.  If  so,  we  have  arrived  at  compulsory  arbitra- 
tion of  all  labor  disputes. 

National  emergencies 

The  national  emergency  provisions  of  the  Taft-Hartley  Act  grew  out 
of  the  national  coal,  steel,  and  maritime  strikes  of  recent  years,  which 
if  long  continued  tend  to  paralyze  the  whole  economy,  and  the  public 
demand  that  Government  find  some  way  to  prevent  national  paralysis 
in  such  situations.  Proposals  to  solve  the  problem  by  prohibiting 
so-called  industry-wide  bargaining  and  confine  collective  bargaining  to 
single  employers  or  much  smaller  geographical  areas,  so  that  the  entire 
economy  would  not  be  so  drastically  affected,  were  defeated  in  1947. 

The  emergency  provisions  of  he  Taft-Hartley  Act  have  been  used 
by  the  President  in  atomic  energy,  meat  packing,  twice  in  coal,  long- 
lines  telephone,  maritime  on  the  east  coast,  west  coast,  and  Great  Lakes, 
and  filially  in  east-coast  maritime  for  the  second  time.  In  meat  pack- 
ing an  emergency  board  was  created  and  made  its  report,  but  no 
injunction  was  sought  to  stop  the  strike.  In  the  telephone  dispute  an 
emergency  board  was  appointed,  but  the  dispute  was  settled  without 
that  board  considering  the  case.  In  the  second  coal  case  the  strike 
was  called  oft'  before  the  petition  for  an  injunction  was  heard.  In- 
junctions were  issued  in  the  remaining  six  cases. 

In  the  light  of  this  experience  certain  conclusions  with  respect  to 
the  emergency  provisions  may  be  made.  The  minority  propose  a 
number  of  changes  from  the  existing  law  in  the  amendment  set  forth 
below.  We  cannot,  however,  accept  tlie  provisions  of  S.  249,  sup- 
ported by  the  majority,  because  we  believe  the  American  people  are 
entitled  to  more  protection  against  national  paralysis  shut-downs 
than  this  bill  affords. 

The  national  emergency  provisions  of  S.  249  are  similar  to  those  of 
the  Railway  Labor  Act.  No  injunction  is  provided.  Concerning  the 
operation  of  that  act  the  most  recent  report  (fourteenth  annual  report 
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submitted  November  1,  1948)  of  the  National  Mediation  Board  states 
on  page  1 : 

Although  threatened  strikes  have  been  almost  a  daily  problem  among  railroad 
and  air  line  employees,  there  have  been  relatively  few  instances  where  procedures 
of  the  law  were  ineffective  in  settling  the  disputes  and  avoiding  work  stoppages. 
This  statement  should  not  be  interi^reted  to  minimize  the  seriousness  of  the  few 
instances  where  the  law  failed  to  prevent  interruptions  to  service.  Thus,  in  the 
Nation-wide  dispute  over  wages  and  rules  involving  railroad  engine  service  em- 
ployees and  yardmen,  all  of  the  steps  prescribed  by  the  law  were  exhausted  with- 
out" a  settlement  being  made.  After  declining  to  accept  recommendations  for 
settlement  made  by  a  Presidential  emergency  board  the  organizations  set  a 
strike  date  for  6  a.m..  May  11,  1948.  To  forestall  this  action  extraordinary  meas- 
ures were  invoked  to  prevent  a  Nation-wide  tie-up  in  rail  transportation.  The 
President  issued  an  Executive  order  whereby  operation  of  the  railroads  was 
taken  over  by  the  Secretary  of  the  Army.  In  taking  this  action  the  President 
called  upon  every  railroad  worker  to  cooperate  with  the  Government  by  remain- 
ing on  duty  and  stated :  "It  is  essential  to  the  public  health  and  to  the  public 
welfare  generally  that  every  possible  step  be  taken  by  the  Government  to  assure 
to  the  fullest  possible  extent  continuous  and  uninterrupted  transportation 
service.  A  strike  on  our  railroads  would  be  a  Nation-wide  tragedy,  with  world- 
wide repercussions."  Notwithstanding  the  above  action  the  threatened  strike 
order  was  not  canceled,  whereupon  the  office  of  the  Attorney  General  applied  to 
the  United  States  District  Court  for  the  District  of  Columbia  for  a  restraining 
order.  A  temporary  order  was  granted  on  May  10  and,  as  a  result  the  threat- 
ened strike  was  called  off. 

(Here  follows  a  discussion  of  otlier  strikes.) 

To  place  this  strike  record  in  proper  pers]iective  it  should  be  pointed  out  that 
it  is  matched  by  172  peaceful  settlements  effected  through  mediation  or  arbitra- 
tion. The  peaceful  settlements  do  not,  however,  make  up  for  the  instances  in 
which  stoppages  occurred.  It  is  not  a  good  record  and  it  does  not  bode  well  for 
the  future  effectiveness  of  the  Railw^ay  Labor  Act. 

We  have  cited  the  above  quotation  from  the  IMediation  Board's 
report  because  it  shows  that  two  actions  were  necessary  to  prevent 
national  paralysis — seizure  and  an  injunction.  S.  249  provides  for 
neither.  A  prolonged  strike  in  coal  or  shipping  could  just  as  effectively 
brino;  our  economy  to  a  standstill  as  one  in  railroads. 

The  1948  railroad  dispute  described  above  has  not  been  the  only 
Nation-wide  one.  Just  2  years  earlier,  on  May  23,  1946,  there  was 
a  Nation-wide  2-day  shut-down  which  only  ended  when  the  President 
came  to  the  Congress  requesting  drastic  legislation.  That  strike  oc- 
curred after  the  unions  had  refused  to  accept  the  recommendations  of 
an  emergency  board  and  after  the  President  had  seized  the  railroads. 
The  amendment  we  propose  combines  seizure,  injunction,  and  con- 
gressional action  as  additional  remedies  open  to  the  President  when 
the  recommendations  of  the  emergency  board  do  not  settle  the  dispute. 

The  WJiO  hearings 

There  was  more  testimony  upon  the  use  of  injunction  in  national 
emergencies  than  on  any  other  subject.  Among  those  testifying  in 
favor  of  the  injunction  were  witnesses  for  the  National  Coal  Associ- 
ation and  the  Southern  Coal  Producers ;  Almon  Roth,  of  the  San 
Francisco  Employers  Council ;  Donald  Kirkpatrick,  of  the  National 
Farm  Bureau;  J.  T.  Sanders,  of  the  National  Grange;  and  C.  E. 
Wilson,  of  General  Electric. 
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James  W.  Haley  of  the  National  Coal  Association  testified  at  some 
lenoth  upon  the  use  of  the  injunction  in  the  1948  coal  dispute  over 
pensions  (pp.  4922-4936).  The  chronology  was  as  follows: 

April  3.  Restraining  order  issued. 

April  7.  Contempt  charges  filed.  .       -     ^ 

April  10.  Agreement  reached  on  neutral  trustee  for  pension  fund        _ 

April  12.  Trustees  agreed  on  pension  plan  and  miners'  president.  Lewis  wiretl 

district  union  presidents    to  that  effect. 

April  14,  15.  Hearing  on  contempt.  .,.       ^         ^        .        ,  «  ^^ 

April  19    Union  and  its  president  found  guilty  of  contempt  and  fined. 
April  20'  John  L.  Lewis  wired  district  presidents,  "We  are  today  executing 

bonds  perfecting  appeal.  I  do  hope  you  will  convey  to  each  member  my  wish 

that  they  immediately  return  to  work." 
April  22-23.  Miners  went  back  to  work. 

A  number  of  witnesses  pointed  out  the  error  in  the  assumption  that 
an  injunction  maintaining  the  status  quo  always  operates  to  the  detri- 
ment of  the  union.  When  the  dispute  arises  over  the  employer  s  de- 
sire to  reduce  wa^es  or  benefits  the  injunction  restrains  the  employer 
from  putting  the  decreases  into  effect  for  the  period  of  the  injunction. 
The  Atomic  Energv  dispute  arose  over  the  employers'  attempt  to 
reduce  benefits.  The  three  maritime  injunctions  maintained  the 
closed-shop  condition  upon  which  the  union  was  insisting  and  the  em- 
ployers were  maintaining  had  been  made  illegal  by  the  Taft-Hartley 
Act.  We  have  considered,  and  rejected  as  we  did  in  1947,  the  sugges- 
tion that  the  tenns  of  any  settlement  made  after  an  injunction  has 
been  issued  must  be  made  retroactive  to  the  date  of  issuance.  Since 
the  dispute  mav  be  over  the  employers'  desire  to  reduce  wages  such 
a  hard  and  fast  rule  would  often  work  to  the  disadvantage  of  the 
employees.  Where  the  settlement  provides  for  increased  benefits  to 
the  employees,  past  experience  convinces  us  that  the  emergency  board 
will  always  recommend  and  the  employer  accept  a  retroactive  feature. 
Several  w-itnesses  who  testified  against  an  injunction  provision  im- 
plied that  there  was  some  inherent  power  in  the  President  to  obtain 
an  injunction  whether  or  not  the  authority  was  spelled  out  m  the  law. 
Their  objections  to  retaining  such  a  provision  in  the  law  in  view  of  such 
belief  was  not  clear.  We  deny  the  existence  of  this  power.  _ 

The  amendment  we  propose  provides  for  the  issuance  of  a  Presi- 
dential proclamation  that  a  threatened  or  actual  strike  or  lockout  will 
imperil  the  national  health  or  safety.  After  issuing  such  proclamation 
the  President  shall  urge  the  parties  to  refrain  from  a  stoppage  of  work 
and  appoint  an  emergency  board.  The  emergency  board  is  given 
powers  of  mediation  and  the  right  to  make  recommendations  for  settle- 
ment. At  any  time  after  issuing  the  proclamation,  the  President  may 
report  to  Congress  with  recommendations  for  legislation.  However, 
in  the  event  of  a  stoppage  after  the  emergency  board  has  made  its 
report,  it  is  made  mandatory  that  the  President  report  to  Congress. 

At  any  time  after  issuing  the  proclamation  the  President  has  the 
discretionary  power  to  direct  the  Attorney  General  to  seek  an  injimc- 
tion  and  for  authoritv  for  seizure  or  both.  There  is  by  the  amend- 
ment conferred  on  the'United  States  district  courts  authority  to  grant 
such  requests  upon  finding  that  the  actual  or  threatened  strike  or 
lockout  affects  an  entire  industry  or  a  substantial  part  thereof  and  if 
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permitted  to  occur  Avill  imperil  the  natiojial  healtli  or  safety.  Neither 
the  injunction  nor  possession  by  the  Govei-nment  may  be  maintained 
after  60  days  from  the  date  of  the  President's  proclamation. 

TEXT  OP  AMENDMENT  NO.  4 

Amend  the  amendment  intended  to  be  proposed  bv  Senator  Thomas 
of  Utah  to  the  bill  S.  249  by  striking  out  titles  II  and  III  in  their  en- 
tirety and  inserting  in  lieu  thereof  the  following : 

Title  II — Coxciliation  of  Labor  Disputes  in  Industries  Affecting  Commerce 

Sec.  201.  That  it  is  the  policy  of  the  United  States  that— 

(a)  souiKi  and  stable  industrial  peace  and  the  advancement  of  the  general 
welfare,  health,  and  safety  of  the  Nation  and  of  the  best  interests  of  em- 
ployers and  employees  can  most  satisfactorily  be  secured  by  the  settlement 
of  issues  between  employers  and  employees  through  the  processes  of  con- 
ference and  collective  bargaining  between  employers  and  the  representatives 
of  their  employees ; 

(b)  the  settlement  of  issues  between  employers  and  employees  through 
collective  bargaining  may  be  advanced  by  making  available  full  and  adequate 
governmental  facilities  for  conciliation,  mediation,  and  voluntary  arbitration 
to  aid  and  encourage  employers  and  the  representatives  of  their  emoloyees 
to  reach  and  maintain  agreements  concerning  rates  of  pav,  hours,  and  work- 
ing conditions,  and  to  ihake  all  reasonable  efforts  to  settle  their  differences 
by  mutual  agreement  reached  through  conferences  and  collective  bargaining 
or  by  such  methods  as  may  be  provided  for  in  any  applicable  agreement  for 
the  settlement  of  disputes  ;  and 

(c)  Certain  controversies  which  arise  between  parties  to  collective-bar- 
gaining agreements  may  be  avoided  or  minimized  by  making  available  full 
and  adequate  governmental  facilities  for  furnishing  assistance  to  employers 
and  the  representatives  of  their  employees  in  formulating  for  inclusion  within 
such  agreements  provision  for  adequate  notice  of  any  proposed  changes  in 
the  terms  of  such  agreements,  for  the  final  adjustment  of  grievances  or 
questions  regarding  the  application  or  interpretation  of  such  agreements 
and  other  provisions  designed  to  prevent  the  subsequent  arising  of  such 
controversies. 

federal  mediation  and  conciliation  service 

Sec.  202.  (a)  The  Federal  Mediation  and  Conciliation  Service  (herein  referred 
to  as  the  "Service")  is  hereby  continued  as  an  independent  agency  of  the  United 
States.  The  service  shall  remain  under  the  direction  of  a  Federal" Mediation  and 
Conciliation  Director  (hereinafter  referred  to  as  the  "Director").  The  Director 
in  office  on  the  date  of  enactment  of  the  National  Labor  Relations  Act  of  1949 
shall  continue  in  office  without  reappointment,  but  his  successor  shall  be  appointed 
by  the  President  by  and  with  the  advice  and  consent  of  the  Senate  The  Director 
and  the  Service  shall  not  be  subject  in  any  way  to  the  jurisdiction  or  authoritv  of 
tJie  Secretary  of  Labor  or  any  official  or  division  of  the  Department  of  Laibor 
Ihe  Director  shall  receive  compensation  at  the  rate  of  $12,000  per  annum  The 
Director  shall  not  engage  in  any  other  business,  vocation,  or  employment 

(b)  The  Director  is  authorized,  subject  to  the  civil-service  laws,  to  appoint  such 
/rr^L''^^^  °^'^^^'  personnel  as  may  be  necessary  for  the  execution  of  the  functions 
of  the  Service,  and  shall  fix  their  compensation  in  accordance  with  the  Classifica- 
tion Act  of  1923,  as  amended,  and  may,  without  regard  to  the  provisions  of  the 
civil-service  laws  and  the  Classification  Act  of  1923,  as  amended,  appoint  and  fix 
the  compensation  of  such  conciliators  and  mediators  as  may  be  necessary  to  carry 
out  the  functions  of  the  Service.  The  Director  is  authoriKed  to  make  such  expendi- 
tures for  supplies,  facilities,  and  services  as  he  deems  necessary.  Such  expendi- 
tures shall  be  allowed  and  paid  upon  presentation  of  itemized  vouchers  therefor 
approved  by  the  Director  or  by  any  employee  designated  by  him  for  that  punwse 

(c)_The  principal  office  of  the  Seiwice  shall  be  in  the  District  of  Columbia,  but 
the  Director  may  establish  regional  offices  convenient  to  localities  in  which  labor 
controversies  are  likely  to  arise.  The  Director  may  by  order,  subject  to  revoca- 
tion at  any  time,  delegate  any  authority  and  discretion  conferred  upon  him  by 
this  Act  to  any  regional  director,  or  other  oflicer  or  employee  of  the  Service.  The 
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Director  may  establish  suitable  procedures  for  cooperation  with  State  and  local 
mediation  atjencies.  Tlie  Director  shall  make  an  annual  report  in  writing  to 
Congress  at  the  end  of  the  fiscal  year. 

FUNCTIONS    OF   THE    SERVICE 

Sec.  203.  (a)  The  Service  shall  assist  labor  and  management  in  settling  dis- 
putes through  the  processes  of  free  collective  bargaining.  The  Director  shall  have 
authority  to  proffer  the  facilities  of  the  Service  in  any  labor  dispute  in  any  in- 
dustry affecting  commerce  either  upon  his  o\^ti  motion  or  upon  the  request  of  one 
or  more  of  the  parties  to  the  dispute  whenever  in  his  judgment  the  facilities  of  the 
Service  will  assist  the  parties  in  settling  the  dispute.  _ 

(b)  Upon  request  of  the  parties  to  the  dispute,  the  Service  shall  cooperate  m 
formulating  an  agreement  for  the  arbitration  of  the  dispute,  in  selecting  an  arbi- 
trator or  arbitrators,  and  in  making  such  other  arrangements  and  in  taking  such 
other  action  as  may  be  necessary.  . 

(c)  The  Service  shall  furnish  to  employer,  employees,  and  other  public  and  pri- 
vate agencies,  information  concerning  the  practicability  and  desirability  of  estab- 
lishing suitable  agencies  and  methods  to  aid  in  the  settlement  of  labor  disputes  by 
mediation,  conciliation,  arbitration,  and  other  peaceful  means,  and  to  promote  and 
encourage  the  uses  and  procedures  of  sound  collective  bargaining.  The  Director 
is  authorized  to  establish  suitable  procedures  for  cooperation  with  State  and  local 
mediation  agencies  and  to  enter  into  agreements  with  such  State  and  local  media- 
tion agencies.  The  Director  shall  avoid  attempting  to  mediate  disputes  which 
have  only  a  minor  effect  on  interstate  commerce  if  State  or  other  conciliation 
services  are  available  to  the  parties. 

(d)  Through  conferences  and  such  other  methods  as  it  deems  appropriate,  the 
Service  shall  seek  to  improve  relations  between  employers  and  the  representatives 
of  their  employees  for  the  purpose  of  avoiding  labor  disputes  and  preventing  such 
disputes  as  might  occur  from  developing  into  stoppages  of  operations  which  might 
affect  commerce  or  develop  consequences  injurious  to  the  general  welfare. 

conduct  of  conciliation  officers 

Sec.  204.  The  Director  and  the  Service  shall  be  impartial.  They  shall  respect 
the  confidence  of  the  parties  to  any  dispute.  Commissioners  of  Conciliation  shall 
not  engage  in  arbitration  while  serving  as  Commissioners  and  they  shall  not 
participate  in  cases  in  which  they  have  a  pecuniary  or  personal  interest. 

DUTIES    OP   EMPLOYEES   AND   EMPLOYEES 

Sec.  205.  In  order  to  prevent  or  minimize  labor  disputes  affecting  the  free 
flow  of  commerce  or  threatening  consequences  injurious  to  the  general  welfare, 
employers  and  employees,  and  their  representatives,  should — 

(a)  exert  every  reasonable  effort  to  make  and  maintain  collective- 
bargaining  agreements  for  definite  periods  of  time,  concerning  (1)  rates  of 
pay,  hours,  and  terms  and  conditions  of  work ;  (2)  adequate  notice  of  desire 
to  terminate  or  change  such  agreements;  (3)  abstention  from  strikes,  lock- 
outs, or  other  acts  of  economic  coercion  in  violation  of  such  agreements  ;  and 
(4)  procedures  for  the  peaceful  settlement  of  disputes  involving  the  interpre- 
tation or  application  of  such  agreements ; 

(b)  participate  fully  and  promptly  in  such  meetings  as  may  be  undertaken 
by  the  Service  for  the  purpose  of  aiding  in  a  settlement  of  any  dispute  to 
which  they  are  parties. 

INTERPRETATION    OF   EXISTING   AGREEMENTS 

Sec  206.  It  is  the  public  policy  of  the  United  States  that  any  collective- 
bargaining  agreement  in  an  industry  affecting  commerce  should  provide  pro- 
cedures by  which  either  party  to  such  agreement  may  refer  disputes  growing  out 
of  the  interpretation  or  application  of  the  agreement  to  final  and  binding  arbitra- 
tion. The  Service  is  authorized  and  directed  to  assist  employers  and  labor  organi- 
zations in — 

(a)  developing  such  procedures  ; 

(b)  applying  such  procedures  to  individual  cases,  including  assistance  in 
framing  the  Lssues  in  dispute  and  the  terms  and  conditions  under  which  the 
arbitration  proceeding  shall  be  conducted,  including  methods  for  the  selection 
of  the  arbitrator  or  arbitrators  ;  and 
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(c)  selecting  an  arbitrator  or  arbitrators,  including  making  available  to 
the  parties  a  roster  of  names  from  which  the  parties  may  choose  one  or  more 
arbitrators  and,  if  the  parties  so  desire,  designating  one  or  more  arbitrators  • 
Provided,  That  nothing  in  sections  205  or  206  hereof  shall  make  the  failure 
or  refusal  of  either  party  to  agree  to  an  arbitration  clause  in  their  contract  a 
violation  of  any  duty  imposed  by  any  provision  of  this  Act. 

LABOR-MANAGEMENT   ADVISOBT   COMMITTEES 

Sec.  207.  (a)  The  Director  shall  appoint  such  labor-management  advisory 
committees  as  he  deems  necessary  or  appropriate  in  the  administration  of  this 
title.  The  membership  of  each  such  committee  shall  consist  of  equal  numbers  of 
labor  and  management  representatives,  and  one  or  more  public  members.  The 
Director  shall  designate  a  public  member  as  chairman.  Members  of  such  ad- 
visory committees  shall  serve  without  compensation,  but  shall  receive  trans- 
portation, and  per  diem  in  lieu  of  subsistence  at  a  rate  of  $25  a  day,  as  authorized 
by  section  5  of  the  Act  of  Augoist  2,  1946  (5  U.S.C.  73b-2),  for  persons  so  serving. 
Such  committees  shall  have  authority  to  adopt,  amend,  or  rescind  such  rules  and 
regulations  as  may  be  necessary   to   the  performance  of  their  functions. 

(b)  Such  advisory  committees  shall  advise  the  Director  on  questions  of  policy 
and  administration  affecting  the  work  of  the  Service  and  shall  perform  such  other 
functions  to  help  in  achieving  the  purposes  of  this  title  as  the  Director  mav 
request 

COMPILATION    OF   COLLECTIVE-BARGAINING   AGREEMENTS,    ETC. 

Sec.  206.  (a)  For  the  guidance  and  information  of  interested  representatives 
of  employers,  employees,  and  the  general  public,  the  Bureau  of  Labor  Stati^^tics 
of  the  Department  of  Labor  shall  maintain  a  file  of  copies  of  all  available  collec- 
tive bargaining  agreements  and  other  available  agreements  and  actions  there- 
under settling  or  adjusting  labor  disputes.  Such  file  shall  be  open  to  inspection 
under  appropriate  conditions  prescribed  by  the  Secretary  of  Labor,  except  that  no 
specific  information  submitted  in  confidence  shall  be  disclosed. 

(b)  The  Bureau  of  Labor  Statistics  in  the  Department  of  Labor  is  authorized 
to  furnish  upon  request  of  the  Service,  or  employers,  emplovees,  or  their  repre- 
sentatives, all  available  data  and  factual  information  which  may  aid  in  the  settle- 
ment of  any  labor  dispute,  except  tliat  no  specific  information  submitted  in  con- 
fidence shall  be  disclosed. 

EXEMPTION    OF   RAILWAY   LABOR  ACT 

Sec.  207.  The  provisions  of  this  title  shall  not  be  applicable  with  respect  to 
any  matter  which  is  subject  to  the  provisions  of  the  Railway  Labor  Act  as 
amended  from  time  to  time. 

Title  III — National  Emergencies 

Sec.  301.  Whenever  in  the  opinion  of  the  President  of  the  United  States,  a 
threatened  or  actual  strike  or  lock-out  affecting  an  entire  industry  or  a  substan- 
tial part  thereof  engaged  in  trade,  commerce,  transportation,  transmission  or 
communication  among  the  several  States  or  with  foreign  nations,  or  engaged  in 
the  production  of  goods  for  commerce,  if  permitted  to  occur  or  to  continue,  will 
imperil  the  national  health  or  safety,  he  shall  issue  a  proclamation  to  that  efi:ect 
and  urge  the  parties  to  the  dispute  to  refrain  from  a  stoppage  of  work,  or  if  such 
stoppage  has  occurred,  to  resume  work  and  operation  in  the  public  interest. 

Sec.  302  (a)  After  issuing  such  a  proclamation,  the  President  shall  promptly 
appoint  a  board  to  be  known  as  an  "emergency  board". 

(b)  Any  emergency  board  appointed  under  this  section  shall  promptlv  investi- 
gate the  dispute,  shall  seek  to  induce  the  parties  to  reach  a  settlement  of  the 
dispute,  and  in  any  event  shall,  within  a  period  of  time  to  be  determined  by  the 
President  but  not  more  than  thirty  days  after  the  issuance  of  the  proclamation, 
make  a  report  to  the  President,  unless  the  time  is  extended  by  agi-eement  of  the 
parties,  vrtth  the  approval  of  the  board.  Such  report  shall  include  the  findings 
and  recommendations  of  the  board  and  shall  be  transmitted  to  the  parties  and 
be  made  public.  The  Director  of  the  Federal  Mediation  and  Conciliation  Service 
shall  provide  for  the  Board  such  stenographic,  clerical,  and  other  assistance  and 
such  facilities  and  services  as  may  be  necessary  for  the  discharge  of  its  functions, 

(c)  An  emergency  board  shall  be  composed  of  a  chairman  and  such  other 
members  as  the  President  shall  determine,  and  shall  have  power  to  sit  and  act  in 
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any  place  within  ttie  United  States  and  to  conduct  snch  hearings  either  in  public 
■or  in  private,  as  it  may  deem  necessary  or  proper,  to  ascertain  the  facts  with 
respect  to  the  causes  and  circumstaucesof  the  dispute. 

(d)  Members  of  an  emergency  board  shall  receive  compensation  at  the  rate 
of  $50  for  each  day  actually  spent  by  them  in  the  work  of  the  board,  together 
with  necessary  travel  and  subsistence  expenses, 

(e)  For  the  purpose  of  any  hearing  or  inquiry  conducted  by  any  board  ap- 
pointed under  this  title,  the  provisions  of  sections  9  and  10  (relating  to  the  attend- 
ance of  witnesses  and  the  production  of  books,  papers,  and  documentations)  of  the 
Federal  Trade  Commission  Act  of  September  16,  1914,  as  amended  (U.  S.  C.  19, 
title  15,  sees.  49  and  50,  as  amended),  are  hereby  made  applicable  to  tthe  powers 
and  duties  of  such  board. 

(f )  Each  emergency  board  shall  continue  in  existence  after  making  its  report 
for  such  time  as  the  national  emergency  continues  for  the  purpose  of  mediating 
the  dispute,  shoxild  the  parties  request  its  services.  When  a  board  appointed 
under  this  section  has  been  dissolved,  its  records  shall  be  transferred  to  the  direc- 
tor of  the  Federal  Mediation  and  Conciliation  Service. 

(g)  A  separate  emergency  board  shall  be  appointed  pursuant  to  section  207  for 
each  dispute.  No  member  of  an  emergency  board  shall  be  pecuniarily  or  other- 
wise interested  in  any  organizations  of  employees  or  in  any  employer  involved 
in  the  dispute. 

Sec.  303.  (a)  At  any  time  after  issuing  a  proclamation  pursuant  to  section  301 
the  President  may  submit  to  the  Congress  for  consideration  and  appropriate 
action  a  full  statement  of  the  case  together  with  such  recommendations  as  he  may 
see  fit  to  make. 

(b)  In  any  case  in  which  a  strike  or  lockout  occurs  or  continues  after  an  emer- 
gency board  has  made  its  report  the  President  shall  submit  to  the  Congress  for 
consideration  and  appropriate  action  a  full  statement  of  the  case  including  the 
report  of  the  emergency  .board  and  such  recommendations  as  he  may  see  fit  to 
make.  If  the  Congress  or  either  House  thereof  shall  have  adjourned  sine  die  or 
for  a  period  longer  than  three  days,  he  shall  convene  the  Congress,  or  such  House, 
for  the  purpose  of  consideration  of  and  appropriate  action  pursuant  to  such  state- 
ment and  report. 

Sec.  304.  (a)  After  issuing  a  proclamation  pursuant  to  section  301  the  Presi- 
dent may  direct  the  Attorney  General  to  petition  any  district  court  of  the  United 
States  having  jurisdiction  of  the  parties  to  enjoin  such  strike  or  lock-out  or  the 
continuing  thereof  or  for  authority  for  the  President  to  take  immediate  possession 
and  through  such  agency  or  department  of  the  United  States  as  he  may  designate 
to  operate  such  industry,  or  both,  and  if  the  court  finds  that  such  threatened  or 
actual  strike  or  lock-out — 

(i)  affects  an  entire  industry  or  a  substantial  part  thereof  engaged  in  trade, 
commerce,  transportation,  transmission,  or  communication  among  the  several 
States  or  with  foreign  nations,  or  engaged  in  the  production  of  goods  for 
commerce ;  and 

(ii)  if  permitted  to  occur  or  to  continue,  will  imperil  the  national  health  or 
safety,  it  shall  have  jurisdiction  to  enjoin  any  such  strike  or  lock-out,  or  the 
continuing  thereof  or  to  authorize  the  President  to  take  immediate  possession 
and  through  such  agency  or  department  of  the  United  States  as  he  may 
designate  to  operate  such  industry,  or  both,  and  to  make  such  other  orders  as 
may  be  appropriate. 

(b)  In  any  case,  the  provisions  of  the  Act  of  March  23,  1932,  entitled  "An  Act 
to  amend  the  Judicial  Code  and  to  define  and  limit  the  jurisdiction  of  courts 
sitting  in  equity,  and  for  other  purposes",  shall  not  be  applicable. 

(c)  The  order  or  orders  of  the  court  shall  be  subject  to  review  by  the  appro- 
priate circuit  court  of  appeals  and  by  the  Supreme  Court  upon  writ  of  certiorari 
or  certification  as  provided  in  section  1254  of  title  28  of  the  United  States  Code. 

Sec.  305.  (a)  Whenever  a  district  court  has  issued  an  order  under  section  304 
enjoining  acts  or  practices  which  imperil  or  threaten  to  imperil  the  national  health 
or  safety  or  authorized  the  President  to  take  possession  and  operate  such  industry, 
it  shall  be  the  duty  of  the  parties  to  the  labor  dispute  giving  rise  to  such  order  to 
make  every  effort  to  adjust  and  settle  their  differences. 

(b)  At  the  end  of  a  sixty-day  period  following  the  issuance  of  a  proclamation 
pursuant  to  section  301  or  upon  a  settlement  being  reached,  whichever  happens 
sooner,  the  Attorney  General  shall  move  the  Court  to  discharge  the  injunction 
and  return  the  industry  to  the  owners  thereof  if  the  President  has  taken  posses- 
sion, which  motion  shall  then  .be  granted  and  the  injunction  discharged. 
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Sec.  306.  When  a  dispute  arising  under  this  title  has  been  finally  settled,  the 
President  shall  submit  to  the  Congress  a  full  and  comprehensive  report  of  all  the 
proceedings,  together  with  such  recommendations  as  he  may  see  tit  to  make. 

Sec.  307.  The  provisions  of  this  title  shall  not  be  applicable  with  respect  to 
any  matter  wliieh  is  subject  to  the  provisions  of  the  Railway  liabor  Act,  as 
amended  from  time  to  time. 

Amendment  No.  5 

miscellaneous  provisions 

Title  IV  of  S.  249  under  the  heading  "Miscellaneous  provisions" 
reenacts  the  Federal  Corrupt  Practices  Act  in  its  form  prior  to  the 
War  Labor  Disputes  Act  and  the  Labor-Management  Eelations  Act 
and  "reaffirms"  the  Norris-LaGuardia  Act. 

Political  contributions 

The  Federal  Corrupt  Practices  Act  was  enacted  in  1907  and  amended 
in  1925,  1943,  and  finally  in  1947.  Prior  to  1943  the  act  prohibited  cor- 
porations from  making  contributions  in  connection  with  any  election 
at  which  Presidential  and  Vice  Presidential  electors  or  a  Senator  or 
Representative  are  to  be  voted  for.  In  1943,  the  Smith-Connally  Act 
made  the  prohibition  equally  applicable  to  labor  organizations.  The 
Taft-Hartley  law  prohibited  "expenditures"  as  well  as  contributions 
and  made  the  law  applicable  to  any  primary  election  or  political  con- 
vention or  caucus  held  to  select  candidates  for  an}'  of  the  foregoing 
offices. 

Congress  had  three  objectives  in  mind  in  prohibiting  political  con- 
tributions by  either  corporations  or  unions,  all  of  them  still  justified: 

1.  To  protect  the  essential  political  freedom  and  right  of  individual 
and  minority  stockholders  and  union  members  not  to  have  their  funds 
used  for  political  purposes  they  oppose. 

2.  To  prevent  the  improper  diversion  to  political  purposes  of  stock- 
holders' and  union  members'  funds  contributed  and  meant  to  be  used 
primarily  for  other  purposes. 

3.  To  remove  the  possibility  of  imjjroper  influences  corrupting 
government  as  a  result  of  excessive  political  expenditures. 

The  major  argument  against  this  provision  in  1947  when  the  Taft- 
Hartley  Act  was  pending  was  that  is  would  prohibit  union  publica- 
tions from  publishing  voting  records  of  Members  of  Congress  and 
urging  their  election  or  defeat  because  such  publication  would  con- 
stitute an  "expenditure."  This  interpretation  was  denied  on  the  Senate 
floor  by  Senator  Taft  and  others,  and  subsequently  the  United  States 
Supreme  Court  held,  in  U.S.  v.  CIO  and  Philip  M my  (335  U.S.  106, 
1948)  that  the  section  did  not  apply  to  campaign  views  expressed  in 
union  publications  during  an  election. 

In  the  December  31,  1948  report  of  the  Joint  Committee  on  Labor- 
Management  Relations  (p.  64),  another  court  decision  is  cited  {U.S. 
V.  Painters  Local  Union  No.  481  (79  F.  Supp.  516) )  in  which  the  dis- 
trict court  upheld  the  constitutionality  of  section  304  of  the  Taft- 
Hartley  Act  and  held  a  union  which  had  bought  advertising  space 
and  radio  time  to  advocate  the  defeat  of  certain  candidates  guilty  of 
violating  the  section.  The  case  is  now  on  appeal. 

Union  and  other  witnesses  called  by  the  majority  in  the  1949  hearings 
opposed  the  section  arguing  that  it  imposed  restrictions  on  unions 
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imposed  on  no  other  voluntary  associations,  and  that  union  members 
had  to  i^ool  their  jjolitical  funds  to  make  them  hirge  enough  to  be 
elective.  This  argument  ignores  the  fact  that  labor  organizations  are 
not  truly  voluntary  associations  so  long  as  the  law  permits  various 
phases  of  compulsory  unionism. 

The  amendment  we  propose  prohibits  the  making  of  contributions  in 
Federal  elections  by  labor  organizations,  as  has  for  years  been  true  in 
the  case  of  corporations.  We  have  retained  the  prohibition  with  respect 
to  primary  elections,  conventions,  and  caucuses,  but  eliminated  the  ban 
on  "expenditures"'  by  either  group.  We  believe  that  "contributions" 
covers  those  expenditures  which  are  in  substance  indirect  contributions 
to  a  particular  candidate. 

Strikes  hy  Goveimment  employees 

Section  305  of  the  Taft-Hartley  Act  makes  it  unlawful  for  any  em- 
ployee of  the  United  States  Government  or  any  agency  thereof  to 
engage  in  a  strike.  The  penalty  provided  is  inmiediate  discharge  and 
f orefeiture  of  reemployment  rights  for  3  years. 

In  1947,  when  section  305  was  written  into  the  law,  all  appropria- 
tion bills  for  several  years  had  carried  a  "rider"  prohibiting  payment 
of  any  of  the  funds  appropriated  to  any  Government  employee  who 
participated  in  a  strike,  in  effect  outlawing  strikes  by  Federal  em- 
ployees. The  object  of  the  Taft-Hartley  section  was  simply  to  write 
this  prohibition,  which  had  never  been  opposed  seriously  in  Congress, 
into  permanent  law. 

It  is  recognized  by  virtually  all  students  of  government  that  if  a 
right  of  Government  employees  to  strike  were  asserted  or  recognized 
generally,  it  would  strike  at  the  very  heart  of  organized  society,  since 
without  Government  on  the  job,  law  and  order  inevitably  would  break 
down.  The  experiences  of  some  European  countries  in  recent  years 
demonstrate  this  danger. 

The  appropriation  bill  riders  originated  several  years  ago  when 
United  Public  Workers  of  America,  a  union  of  Government  employees, 
asserted  the  right  to  strike. 

So  far  as  is  known,  there  has  been  no  case  under  this  section  of  the 
law  since  it  became  effective,  and  there  was  not  much  testimony  on 
the  subject  in  the  1949  Senate  hearings.  What  witnesses  did  testify  on 
the  subject  all  agreed  that  Government  employees  should  not  have  any 
right  to  strike. 

The  amendment  set  forth  below  follows  the  prohibition  of  the  1947 
act  with  some  clarifying  language.  Under  strict  interpretation  the 
present  law  might  be  construed  to  prohibit  a  Government  employee 
from  serving  on  a  picket  line  in  a  strike  against  a  private  employer. 
Since  we  believe  it  was  the  intent  of  Congress  to  prohibit  only  par- 
ticipation in  strikes  against  the  Government  itself,  that  fact  is  made 
clear  in  the  proposal. 
Application  of  N orris-LaGum'dia  Act 

We  have  been  unable  to  discover  any  valid  reason  for  the  inclusion 
by  the  majority  of  a  provision  (sec.  401)  continuing  the  anti-injunc- 
tion statutes.  Except  as  those  statutes  have  been  modified  by  express 
provisions  of  this  act  (the  majority  except  their  application  to  the 
enforcement  provisions  of  sec.  10)  they  are,  of  course,  retained  in  full 
force  and  effect. 
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The  four  principal  objectives  of  the  Norris-LaGuardia  Act  were  to 
(1)  encourage  self -organization  and  collective  bargaining,  (2)  render 
yellow-dog  contracts  unenforceable,  (3)  bar  private  employers  from 
access  to  the  Federal  courts  to  obtain  injunctive  relief  against  strikes, 
boycotts,  organizing  drives,  picketing  and  other  forms  of  concerted 
activity  not  involving  illegal  acts,  (4)  prevent  the  issuance  of  tem- 
porary restraining  orders  based  on  ex  parte  allegations  by  employers 
unsupported  by  evidence.  None  of  these  major  provisions  have  been 
impaired  in  any  way  by  the  Taft-Hartley  law. 

There  has  been  considerable  question  as  to  whether  or  not  the 
Norris-LaGuardia  Act  applied  to  the  Government.  The  legislative 
history  shows  that  the  sponsors  of  the  act  were  primarily  concerned 
with  denying  private  employers  access  to  equitable  remedies  in  the 
Federal  courts  in  disputes  not  involving  fraud  or  violence,  Mr.  La- 
Guardia  declared  the  statute  had  no  application  to  the  Government, 
and  the  view  of  the  Supreme  Court  in  the  United  Mine  Workers  case 
(330  U.S.  258),  seems  to  be  that  the  Government  is  entitled  to  in- 
junctive relief  when  the  dispute  involves  its  own  employees.  The 
minority  elsewhere  in  this  report  have  recommended  continuation  in 
the  President  of  the  authority  to  obtain  temporary  injunctive  relief 
in  emergency  disputes  imperiling  the  national  health  and  safety.  It 
was  believed  necessary  to  make  the  Norris-LaGuardia  Act  inapplicable 
in  such  situations.  The  right  of  review  in  the  circuit  courts  of  appeals 
and  in  the  Supreme  Court,  however,  is  expressly  preserved.  For  the 
same  reason  (as  did  the  majority)  we  believe  it  necessary  to  exempt 
the  provisions  of  the  Norris-LaGuardia  Act  from  section  10  for  there 
again  it  is  the  Government  seeking  enforcement  of  its  orders  or  tem- 
porary relief  in  the  courts. 

We  also  believe  it  necessary  to  provide  that  the  common  law  rules 
of  agency  shall  be  applicable  in  fixing  responsibility  upon  employers 
and  labor  organizations  for  the  acts  of  their  agents.  The  interpreta- 
tion placed  upon  section  6  of  the  Norris-LaGuardia  Act  by  the  Su- 
preme Court  in  United  Brotherhood  of  Carpenters  v.  United  States 
(300  U.S.  395)  would  have  the  practical  effect  of  insulating  unions 
from  any  responsibility  for  illegal  conduct.  Mr.  Justice  Frankfurter 
speaking  for  the  minority  of  three  dissenting  members,  observed  that 
under  the  majority  doctrine  a  union  would  be  immune  from  liability 
unless  its  annual  convention  should  expressly  authorize  its  officials  to 
violate  the  Sherman  Act  or  give  carte  blanche  to  its  officers  in  advance 
to  break  any  law. 

We  believe  in  the  fundamental  principles  of  the  Norris-LaGuardia 
Act.  We  have  not  authorized  private  party  injunctions  in  labor 
disputes.  But  in  order  that  the  Government  be  in  a  position  to 
enforce  its  orders  under  the  National  Labor  Relations  Act  and  that 
unions  be  made  responsible  for  the  acts  of  their  agents  in  violation 
of  that  act,  certain  reasonable  limitations  are  necessary. 

TEXT  OF  AMENDMENT  NO.   5 

Amend  the  amendment  intended  to  be  proposed  by  Senator  Thomas 
to  the  bill  (S.  249)  by  striking  out  all  of  title  IV  and  inserting  in  lieu 
thereof : 
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Title  IV — Miscellaneous  Provisions 

KESTRICTIONS   ON   POLITICAL   CONTEIBUTIONS 

Sec.  401.  Section  313  of  the  Federal  Corrupt  Practices  Act,  1925  (U.S.C, 
1940  edition,  title  2,  sec.  251;  Supp.  V.  title  50,  App.,  sec.  1509),  as  amended,  is 
amended  to  read  as  follows  : 

-Sec  313.  It  is  unlawful  for  any  national  bank,  or  any  corporation  organized 
by  authority  of  any  law  of  Congress,  to  make  a  contribution  in  connection  with 
any  election  to  any  political  oflSce,  or  in  connection  with  any  primary  election  or 
political  convention  or  caucus  held  to  select  candidates  for  any  political  office,  or 
for  any  corporation  whatever,  or  any  labor  organization  to  make  a  contribution 
in  connection  with  any  election  at  which  Presidential  and  Vice  Presidential 
electors  or  a  Senator  or  Representative  in,  or  a  Delegate  or  Resident  Commis- 
sioner to  Congress  are  to  be  voted  for,  or  in  connection  with  any  primary  election 
or  political  convention  or  caucus  held  to  select  candidates  for  any  of  the  fore- 
going offices,  or  for  any  candidate,  political  committee,  or  other  person  to  accept 
or  receive  any  contribution  prohibited  by  this  section.  Every  corporation  or  labor 
organization  which  makes  any  contribution  in  violation  of  this  section  shall  be 
fined  not  more  than  $5,000 ;  and  every  officer  or  director  of  any  corporation,  or 
officer  of  any  labor  organization,  who  consents  to  any  contribution  by  the  corpor- 
ation or  labor  organization,  as  the  case  may  be,  in  violation  of  this  section  shall 
be  fined  not  more  than  $1,000  or  imprisoned  for  not  more  than  one  year,  or  both. 
For  the  purposes  of  this  section  'labor  organization'  means  any  organization  of 
any  kind,  or  any  agency  or  employee  representation  committee  or  plan,  in 
which  employees  participate  and  which  exists  for  the  purpose,  in  whole  or  in 
part,  of  dealing  with  employers  concerning  grievances,  labor  disputes,  wages, 
rates  of  pay,  hours  of  employment  or  conditions  of  work." 

STRIKES    BT    GOVERNMENT    EMPLOYEES 

Sec.  402.  It  shall  be  unlawful  for  any  individual  employed  by  the  United  States 
or  any  agency  thereof  including  wholly  owned  Government  corporations  to  par- 
ticipate in  any  strike  against  the  United  States  or  any  agency  thereof.  Any 
individual  employed  by  the  United  States  or  by  any  such  agency  who  participates 
in  such  a  strike  shall  be  discharged  immediately  from  his  employment,  and  shall 
forfeit  his  civil  service  status,  if  any,  and  shall  not  be  eligible  for  reemployment 
for  three  years  by  the  United  States  or  any  such  agency. 

DEFINITIONS 

Sec.  403.  When  used  in  this  Act — 

(1)  The  term  "industry  affecting  commerce"  means  any  industry  or  ac- 
tivity in  commerce  or  in  which  a  labor  dispute  would  burden  or  obstruct 
commerce  or  tend  to  burden  or  obstruct  commerce  or  the  free  flow  of  com- 
merce. 

(2)  The  term  "strike"  includes  any  strike  or  other  concerted  stoppage  of 
work  by  employees  (including  a  stoppage  by  reason  of  the  expiration  of  a 
collective  bargaining  agreement)  and  any  concerted  slow-down  or  other  con- 
certed interruption  of  operations  by  employees. 

(3)  The  terms  "commerce",  "labor  disputes",  "employer",  "employee", 
"labor  organization",  "representative",  "person",  and  "supervisor"  shall 
have  the  same  meaning  as  when  used  in  the  National  Labor  Relations  Act 
of  1949. 

SAVING  PROVISION 

Sec.  405.  Nothing  in  this  Act  shall  be  construed  to  require  an  individual  em- 
ployee to  render  labor  or  service  without  his  consent,  nor  shall  anything  in  this 
Act  be  construed  to  make  the  quitting  of  his  labor  by  an  individual  employee  an 
illegal  act ;  nor  shall  any  court  issue  any  process  to  compel  the  performance  by  an 
individual  employee  of  such  labor  or  service,  without  his  consent ;  nor  shall  the 
quitting  of  labor  by  an  employee  or  employees  in  good  faith  because  of  ab- 
normally dangerous  conditions  for  work  at  the  place  of  employment  of  such 
employee  or  employees  be  deemed  a  strike  under  this  Act. 


85-167—74 — pt.  2 13 


1278 

SEPARABILITY 

Sec.  406.  If  any  provision  of  tliis  Act,  or  the  application  of  such  provision  to 
any  person  or  circumstance,  shall  be  held  invalid,  the  remainder  of  this  Act,  or 
the  application  of  such  provision  to  persons  or  circumstances  other  than  those  as 
to  which  it  is  held  invalid,  shall  not  be  affected  thereby. 

Changes  in  Existing  Law 

For  the  information  of  those  interested  in  determining  the  changes 
which  the  bill  (S.  249)  as  amended  by  the  5  amendments  we  have 
proposed  would  make  in  the  Labor-Management  Eelations  Act,  1947, 
existing  law  proposed  to  be  omitted  is  enclosed  in  black  brackets,  new 
matter  is  printed  in  italics,  and  existing  law  in  which  no  change  is 
proposed  is  shown  in  ronman. 

CSHORT  TITLE  AND  DECLARATION   OF  POLICY] 

[Section  1.  (a)  This  Act  may  be  cited  as  the  "Labor  Management  Relations 
Act,  1947".! 

C(b)  Industrial  strife  which  interferes  with  the  normal  flow  of  commerce  and 
with  the  full  production  of  articles  and  commodities  for  commerce,  can  be  avoided 
or  substantially  minimized  if  employers,  employees,  and  labor  organizations  each 
recognize  under  law  one  another's  legitimate  rights  in  their  relations  with  each 
other,  and  above  all  recognize  under  law  that  neither  party  has  any  right  in  its 
relations  with  any  other  to  engage  in  acts  or  practices  which  jeopardize  the  public 
health,  safety,  or  interest.! 

[It  is  the  purpose  and  policy  of  this  Act,  in  order  to  promote  the  full  flow  of 
commerce,  to  prescribe  the  legitimate  rights  of  both  employees  and  employers  in 
their  relations  affecting  commerce,  to  provide  orderly  and  peaceful  procedures  for 
preventing  the  interference  by  either  with  the  legitimate  rights  of  the  other,  to 
protect  the  rights  of  individual  employees  in  their  relations  with  labor  organiza- 
tions whose  activities  affect  commerce,  to  define  and  proscribe  practices  on  the 
part  of  labor  and  management  which  affect  commerce  and  are  inimical  to  the 
general  welfare,  and  to  protect  the  rights  of  the  public  in  connection  with  labor 
disputes  affecting  commerce.! 

[TITLE   I— AMENDMENT  OF  NATIONAL  LABOR  RELATIONS  ACTj 

[Sec.  101.  The  National  Labor  Relations  Act  is  hereby  amended  to  read  as 
follows  :3 

That  this  Act  may  he  cited  as  the  "National  Labor  Relations  Act  of  1949". 

TITLE    I— REPEAL    OF    LABOR-MANAGEMENT   RELATIONS    ACT,    19J,1, 

AND    REENACTMENT    OF    NATIONAL    LABOR    RELATIONS    ACT    OF 

1935 

REPEAL  OF  LABOR-MANAGEMENT  RELATIONS  ACT,  19J,7 

Sec.  101.  The  Labor-Management  Relations  Act,  of  19.^7  (Public  Law  Numbered 
101,  Eightieth  Congress)  is  hereby  repealed. 

REENACTMENT   OF   THE   NATIONAL   LABOR   RELATIONS   ACT 

Sec.  102.  The  National  Labor  Relations  Act  of  1935  (49  Stat.  449)  is  hereby 
reenacted  with  amendments  to  read  as  follows: 

"findings  and  policies 

"Section  1.  The  denial  by  some  employers  of  the  right  of  employees  to  organize 
and  the  refusal  by  some  employers  to  accept  the  procedure  of  collective  bargaining 
lead  to  strikes  and  other  forms  of  industrial  strife  or  unrest,  which  have  the  intent 
or  the  necessary  effect  of  burdening  or  obstructing  commerce  by  (a)  impairing 
the  eflSciency,  safety,  or  operation  of  the  instrumentalities  of  commerce;  (b) 
occurring  in  the  current  of  commerce;  (c)  materially  affecting,  restraining,  or 
controlling  the  flow  of  raw  materials  or  manufactured  or  processed  goods  from 
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or  into  the  channels  of  commerce,  or  the  prices  of  such  materials  or  goods  in 
commerce;  or  (d)  causing  diminution  of  employment  and  wages  in  such  volume 
as  substantially  to  impair  or  disrupt  the  market  for  goods  flowing  from  or  into 
the  channels  of  commerce. 

"The  inequality  of  bargaining  power  between  employees  who  do  not  possess 
full  freedom  of  association  or  actual  liberty  of  contract,  and  employers  who  are 
organized  in  the  corporate  or  other  forms  of  ownership  association  substantially 
burdens  and  affects  the  flow  of  commerce,  and  tends  to  aggravate  recurrent  busi- 
nesKS  depressions,  by  depressing  wage  rates  and  the  purchasing  power  of  wage 
earners  in  industry  and  by  preventing  the  stabilization  of  competitive  wage  rates 
and  working  conditions  within  and  between  industries. 

"Experience  has  proved  that  protection  by  law  of  the  right  of  employees  to 
organize  and  bargain  collectively  safeguards  commerce  from  injury,  impairment, 
or  interruption,  and  jpromotes  the  flow  of  commerce  by  removing  certain  recog- 
nized sources  of  industrial  strife  and  unrest,  by  encouraging  practices  funda- 
mental to  the  friendly  adjustment  of  industrial  disputes  arising  out  of  differ- 
ences as  to  wages,  hours,  or  other  working  conditions,  and  by  restoring  equality 
of  bargaining  power  between  employers  and  employees. 

"Experience  has  further  demonstrated  that  certain  practices  by  some  labor 
organizations,  their  officers,  and  members  have  the  intent  or  the  necessary  effect 
of  burdening  or  obstructing  commerce  by  preventing  the  free  flow  of  goods  in 
such  commerce  through  strikes  and  other  forms  of  industrial  unrest  or  through 
concerted  activities  which  impair  the  interest  of  the  public  in  the  free  flow  of 
such  commerce.  The  elimination  of  such  practices  is  a  necessary  condition  to 
the  assurance  of  the  rights  herein  guaranteed. 

"It  is  hereby  declared  to  be  the  policy  of  the  United  States  to  eliminate  the 
causes  of  certain  substantial  obstructions  to  the  free  flow  of  commerce  and  to 
mitigate  and  eliminate  these  obstructions  when  they  have  occurred  by  encourag- 
ing the  practice  and  procedure  of  collective  bargaining  and  by  protecting  the 
exercise  by  workers  of  full  freedom  of  association,  self-organization,  and  designa- 
tion of  representatives  of  their  own  choosing,  for  the  purpo;;e  of  negotiating  the 
terms  and  conditions  of  their  employment  or  other  mutual  aid  or  protection. 

"definitions 

"Sec.  2.  When  used  in  this  Act — 

"(1)  The  term  'persons'  includes  one  or  more  individuals,  labor  organizations, 
partnerships,  associations,  corporations,  legal  representatives,  trustees,  trustees 
in  bankruptcy,  or  receivers. 

"(2)  The  term  'employer'  includes  any  person  acting  as  an  agent  of  an  em- 
ployer, directly  or  indirectly,  but  shall  not  include  the  United  States  or  any 
wholly  owned  Government  corporation  tor  any  Federal  Reserve  Bank,]  or  any 
State  or  political  subdivision  thereof,  tor  any  corporation  or  association  operating 
a  hospital,  if  no  part  of  the  net  earnings  inures  to  the  benefit  of  any  private 
shai'eholder  or  individual.]  or  any  person  subject  to  the  Railway  Labor  Act,  as 
amended  from  time  to  time  or  any  labor  organization  (other  than  when  acting 
as  an  employer),  or  anyone  acting  in  the  capacity  of  ofiicer  or  agent  of  such  labor 
organization. 

"(3)  The  term  'employee'  shall  include  any  employee  and  shall  not  be  limited 
to  the  employees  of  a  particular  employer,  unless  the  Act  explicitly  states  other- 
wise, and  shall  include  any  individual  whose  work  has  ceased  as  a  consequence  of, 
or  in  connection  with  any  current  laI)or  dispute  or  because  of  any  unfair  labor 
practice,  and  who  has  not  obtained  any  other  regular  and  substantially  equiva- 
lent employment,  but  shall  not  include  any  individual  employed  as  an  agricul- 
tural laborer,  or  in  the  domestic  service  of  any  family  or  person  at  his  home  or 
any  individual  employed  by  his  parent  or  spouse,  or  any  individual  having  the 
status  of  an  independent  contractor,  or  any  individua  employed  as  a  supervisor. 
or  any  individual  employed  by  an  employer  sul)ject  to  the  Railway  Labor  Act, 
as  amended  from  time  to  time,  or  by  any  other  person  who  is  not  an  employer 
as  herein  defined. 

"(4)   The  term  'repre.sentatives'  includes  any  individual  or  labor  organization. 

"(5)  The  term  'labor  organization'  means  any  organization  of  any  kind,  or 
any  agency  or  employee  representation  committee  or  plan,  in  which  employees 
participate  and  which  exists  for  the  purpose,  in  whole  or  in  part,  of  dealing  with 
employers  concerning  grievances,  labor  disputes,  wages,  rates  of  pay,  hours  of 
employment  or  conditions  of  work. 
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"(6)  The  term  'commerce'  means  trade,  traffic,  commerce,  transportation,  or 
communication  among  the  several  States,  or  between  the  District  of  Columbia  or 
any  Territory  of  the  United  States  and  any  State  or  other  Territory,  or  between 
any  foreign  country  and  any  State,  Territory,  or  the  District  of  Columbia,  or 
within  the  District  of  Columbia  or  any  Territory,  or  between  points  in  the  same 
State  but  through  any  other  State  or  any  Territory  or  the  District  of  Columbia  or 
any  foreign  country. 

"(7)  The  term  'affecting  commerce'  means  in  commerce,  or  burdening  or 
obstructing  commerce  or  the  free  flow  of  commerce,  or  having  led  or  tending  to 
lead  to  a  labor  dispute  burdening  or  obstructing  commerce  or  the  free  flow  of 
commerce. 

"(8)  The  term  'unfair  labor  practice'  means  any  unfair  labor  practice  listed  in 
section  S. 

"(9)  The  term  'labor  dispute'  includes  any  controversy  concerning  terms, 
tenure  or  conditions  of  employment,  or  concerning  the  association  or  representa- 
tion of  persons  in  negotiating,  fixing,  maintaining,  changing,  or  seeking  to  ar- 
range terms  or  conditions  of  employment,  regardless  of  whether  the  disputants 
stand  in  the  proximate  relation  of  employer  and  employee. 

"(10)  The  term  'National  Labor  Relations  Board'  means  the  National  Labor 
Relations  Board  provided  for  in  section  3  of  this  Act. 

"(11)  The  term  'supervisor'  means  any  individual  having  authority,  in  the 
Interest  of  the  employer  to  hire,  transfer,  suspend,  lay  off,  recall,  promote,  dis- 
charge, [assign,]  reward,  or  discipline  other  employees,  [or  responsibly  to  direct 
them,]  or  to  adjust  their  grievances,  or  effectively  to  recommend  such  action,  if 
in  connection  with  the  foregoing  the  exercise  of  such  authority  is  not  of  a  merely 
routine  or  clerical  nature,  but  requires  the  use  of  independent  judgment. 
"(12)   The  term  'professional  employee'  means— 

"(a)  any  employee  engaged  in  worli  (i)  predominantly  intellectual  and 
varied  in  character  as  opposed  to  routine  mental,  manual,  mechanical,  or 
physical  work;  (ii)  involving  the  consistent  exercise  of  discretion  and  judg- 
ment in  its  performance ;  (iii)  of  such  a  character  that  the  output  produced 
or  the  result  accomplished  cannot  be  standardized  in  relation  to  a  given 
period  of  time;  (iv)  requiring  loiowledge  of  an  advanced  type  in  a  field  of 
science  or  learning  customarily  acquired  by  a  prolonged  course  of  special- 
ized intellectual  instruction  and  study  in  an  institution  of  higher  learning 
or  a  hospital,  as  distinguished  from  a  general  academic  education  or  from 
an  apprenticeship  or  from  training  in  the  performance  of  routine  mental, 
manual,  or  physical  processes  ;  or 

"(b)  any  employee,  who    (i)    has  completed  the  courses  of  specialized 
intellectual  instruction  and  study  described  in  clause  (iv)  of  paragraph  (a), 
and  (ii)  is  performing  related  work  under  the  supervision  of  a  professional 
person  to  qualify  himself  to  become  a  professional  employee  as  defined  in 
paragraph  (a). 
"(13)   In  determining  whether  any  person  is  acting  as  an  'agent'  of  another 
l>erson  so  as  to  make  such  other  person  responsible  for  his  acts,  [the  question  of 
whether  the  specific  acts  performed  were  actually  authorized  or  subsequently 
ratified  shall  not  be  controlling.]  the  common  law  rules  of  agency  shall  ie,  appli- 
cable; Provided,  That  no  laJ)or  organization  shall  ie  held  responsible  for  the  acts 
of  any  member  thereof  solely  on  the  ground  of  such  membership. 

"Sec.  3.  (a)  The  National  Labor  Relations  Board  (hereinafter  called  the 
'Board')  [created  by  this  Act  prior  to  its  amendment  by  the  Labor  Management 
Relations  Act,  1947,]  is  hereby  continued  as  an  agency  of  the  United  States,  ex- 
cept that  the  Board  shall  consist  of  [five]  seven  instead  of  [three]  five  members, 
appointed  by  the  President  by  and  with  the  advice  and  consent  of  the  Senate.  The 
terms  of  office  of  the  members  of  the  Board  in  office  on  the  date  of  enactment  of 
the  National  Labor  Relations  Act  of  1949  shall  expire  as  provided  by  law  at  the 
time  of  their  appointment.  Of  the  two  additional  members  so  provided  for,  one 
shall  be  appointed  for  a  term  [of  five  years]  expiring  August  26,  195^  and  the 
other  for  a  term  [of  two  years]  expiring  August  26,  1955.  Their  successors,  and 
the  successors  of  the  other  members  shall  be  appointed  for  terms  of  [five]  seven 
years  each,  excepting  that  any  individual  chosen  to  fill  a  vacancy  shall  be  ap- 
pointed only  for  the  unexpired  term  of  the  member  whom  he  shall  succeed.  Not 
more  than  four  members  shall  be  members  of  the  same  political  party.  The  Presi- 
dent shall  designate  one  member  to  serve  as  Chairman  of  the  Board.  Any  mem- 
ber of  the  Board  may  be  removed  by  the  President,  upon  notice  and  hearing,  for 
neglect  of  duty  or  malfeasance  in  office,  but  for  no  other  cause. 
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"(b)  The  Board  is  authorized  to  delegate  to  any  group  of  three  or  more  mem- 
bers any  or  all  of  the  powers  which  it  may  itself  exercise.  A  vacancy  in  the  Board 
shall  not  impair  the  right  of  the  remaining  members  to  exercise  all  of  the  powers 
of  the  Board,  and  [threel  four  members  of  the  Boara  shall,  at  all  times,  consti- 
tute a  quorum  of  the  Board,  except  that  two  members  shall  constitute  a  quorum 
of  any  group  designated  pursuant  to  the  first  sentence  hereof.  The  Board  shall 
have  an  official  seal  which  shall  be  judicially  noticed. 

••  (c)  The  Board  shall  at  the  close  of  each  fiscal  year  make  a  report  in  writing 
to  Congress  and  to  the  President  stating  in  detail  the  cases  it  has  heard,  the  de- 
cisions it  has  rendered,  the  names,  salaries,  and  duties  of  all  employees  and 
officers  in  the  employ  or  under  the  supervision  of  the  Board,  and  an  account  of 
all  moneys  it  has  disbursed. 

["(d)  There  shall  be  a  General  Counsel  of  the  Board  who  shall  be  appointed 
by  the  President,  by  and  with  the  advice  and  consent  of  the  Senate,  for  a  term  of 
four  years.  The  General  Counsel  of  the  Board  shall  exercise  general  supervision 
over  iall  attorneys  employed  by  the  Board  (other  than  trial  examiners  and  legal 
assistants  to  Board  members)  and  over  the  officers  and  employees  in  the  regional 
offices.  He  shall  have  final  authority,  on  behalf  of  the  Board,  in  respect  of  the 
investigation  of  charges  and  issuance  of  complaints  under  section  10,  and  in  re- 
spect of  the  prosecution  of  such  complaints  before  the  Board,  and  shall  have 
such  other  duties  as  the  Board  may  prescribe  or  as  may  be  provided  by  law.] 

"Sec.  4.  (a)  Each  member  of  the  Board  [and  the  General  Counsel  of  the 
Boardj  shall  receive  a  salary  of  $12,000  a  year,  shall  be  eligible  for  reappointment, 
and  shall  not  engage  in  any  other  business,  vocation,  or  employment.  The 
Board  shall  appoint  an  executive  secretary,  and  such  attorneys,  examiners,  and 
regional  directors,  and  such  other  employees  as  it  may  from  time  to  time  find 
necessary  for  the  proper  performance  of  its  duties.  The  Board  may  not  employ 
jrny  attorneys  for  the  purpose  of  reviewing  transcripts  of  hearings  or  preparing 
drafts  of  opinions  except  that  any  attorney  employed  for  assignment  as  n  legal 
assistant  to  any  Board  member  may  for  such  Board  member  review  such  tran- 
scripts and  prepare  such  drafts.  No  trial  examiner's  report  shall  be  reviewed, 
either  before  or  after  its  publication,  by  any  person  other  than  a  member  of  the 
Board  or  his  legal  assistant,  and  no  trial  examiner  shall  advise  or  consult  with 
the  Board  with  respect  to  exceptions  taken  to  his  findings,  rulings,  or  recommenda- 
tions. Any  arMtrators  appointed  hy  the  Board  under  section  9{d)  may  be  ap- 
pointed in  the  manner  authorized  hy  section  15  of  the  Act  of  August  2,  1946  (6 
U.S.C.  55 (a)  at  per  diem  rates  to  be  determined  by  the  Board  but  not  exceeded 
$100,  and  shall  be  entitled  to  traveling  expenses  as  authorized  by  section  5  of  such 
Act  (5  U.S.C.  73b-2)  for  persons  so  employed.  The  Board  may  establish  or  utilize 
such  regional,  local,  or  other  agencies,  and  utilize  such  voluntary  and  uncompen- 
sated services,  as  may,  at  from  time  to  time  be  needed.  Attorneys  appointed  under 
this  section  may,  at  the  direction  of  the  Board,  appear  for  and  represent  the  Board 
in  any  case  in  court.  Nothing  in  this  Act  shall  be  construed  to  authorize  the  Board 
to  appoint  individuals  for  the  purpose  of  conciliation  or  mediation,  or  for  eco- 
nomic analysis. 

"(b)  All  of  the  expenses  of  the  Board,  including  all  necessary  traveling  and 
subsistence  expenses  outside  the  District  of  Columbia  incurred  by  the  members  or 
employees  of  the  Board  under  its  orders,  shall  be  allowed  and  paid  on  the  pres- 
entation of  itemized  vouchers  therefor  approved  by  the  Board  or  by  any  indi- 
vidual it  designates  for  that  purpose. 

"Sec.  5.  The  principal  office  of  the  Board  shall  be  in  the  District  of  Columbia, 
but  it  may  meet  and  exercise  any  or  all  of  its  powers  at  any  other  place.  The 
Board  may.  by  one  or  more  of  its  members  or  by  such  agents  or  agencies  as  it 
may  designate,  prosecute  any  inquiry  necessary  to  its  functions  in  any  part  of 
the  United  States.  A  member  who  participates  in  such  an  inquiry  shall  not  be 
disqualified  from  subsequently  participating  in  a  decision  of  the  Board  in  the 
same  case. 

"Sec.  6.  (a)  The  Board  shall  have  authority  from  time  to  time  to  make,  amend, 
and  rescind  in  the  manner  prescribed  by  the  Administrative  Procedure  Act  such 
rules  and  regulations  as  may  be  necessriry  to  carry  out  the  provisions  of  this  Act. 
Except  as  herein  otherwise  expressly  provided  the  Board  shall  be  subject  to  the 
provisions  of  the  Administrative  Procedure  Act. 

"(&)  The  Board  may,  by  agreement  with  the  appropriate  agency  of  an  State  or 
Territory,  decline  to  assert  jtirisdiction  over  and  authorise  such  State  or  Territo- 
rial Agency  to  assume  and  a~^sert  jurisdiction  over,  labor  disputes  or  unfair  labor 
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practices  or  questions  or  controversies  concerning  representation,  which  affect 
commerce,  in  any  industry  {other  than  mining,  manufacturing,  communications, 
and  transportation  except  where  predominately  local  in  character) . 


"bights  of  employees 


"Sec.  7.  Employees  shall  have  the  right  to  self-organization,  to  form,  join,  or 
assist  labor  organizations,  to  bargain  collectively  through  representatives  of  their 
own  choosing,  and  to  engage  in  concerted  activities  for  the  purpose  of  collective 
bargaining  or  other  mutual  aid  or  protection[,  and  shall  also  have  the  right  to 
refrain  from  any  or  all  of  such  activities  except  to  the  extent  that  such  right  may 
be  affected  by  an  agreement  requiring  membership  in  a  labor  organization  as  a 
condition  of  employment  as  authorized  in  section  8(a)  (3)X 

"unfair  labor  practices 

"Sec.  8.  (a)  It  shall  be  an  unfair  labor  pratice  for  an  employer — 

"(1)  to  interfepe  with,  restrain,  or  coerce  employees  in  the  exercise  of  the 
rights  guaranteed  in  section  7 ; 

"(2)  to  dominate  or  interfere  with  the  formation  or  administration  of  any 
labor  organization  or  contribute  financial  or  other  support  to  it:  Provided, 
That  subject  to  rules  and  regulations  made  and  published  by  the  Board  pur- 
suant to  section  6,  an  employer  shall  not  be  prohibited  from  permitting  em- 
ployees to  confer  with  him  during  working  hours  without  loss  of  time  or  pay  ; 

"(3)  by  discrimination  in  regard  to  hire  or  tenure  of  employment  or  any 
term  or  condition  of  employment  to  encourage  or  discourage  membership  in 
any  labor  organization :  Provided,  That  nothing  in  this  Act,  or  in  any  other 
statute  of  the  United  States,  shall  preclude  an  employer  from  making  an 
agreement  with  a  labor  organization  (not  established,  maintained,  or  assisted 
by  any  action  defined  in  section  8(a)  of  this  Act  as  an  unfair  labor  practice) 
to  require  as  a  condition  of  employment  membership  therein  on  or  after  the 
thirtieth  day  following  the  beginning  of  such  employment  or  the  effective 
date  of  such  agreement,  whichever  is  the  later,  (i)  if  such  labor  organi:^ation 
is  the  representative  of  the  employees  as  provided  in  section  9  (a),  in  the 
appropriate  collective-bargaining  unit  covered  by  such  agreement  when 
made  [and  (ii)  if,  following  the  most  recent  election  held  as  provided  in  sec- 
tion 9  (e)  the  Board  shall  have  certified  that  at  least  a  majority  of  the  em- 
ployees eligible  to  vote  in  such  election  have  voted  to  authorize  such  labor 
organization  to  make  such  an  agreement :]  and  has  complied  vith  nil  the  re- 
quirements imposed  hy  sections  9  if),  (g),  (h)  and  (ii)  unless,  foUojoing  an 
election  held  as  provided  in  section  9  (e)  within  one  year  preceding  the  effec- 
tive date  of  such  agreement,  the  Board  shall  have  certified  that  at  least  a 
majority  of  the  employees  eligible  to  vote  in  such  election  have  vote 
rescind  the  authority  of  such  labor  organization  to  make  such  an  agreement ; 
Provided  further.  That  no  employer  shall  justify  any  discrimination  against 
an  employee  for  non-membership  in  a  labor  organization  C(A)3  if  he  has 
reasonable  grounds  for  believing  that  (A)  such  membership  was  not  avail- 
able to  the  employee  on  the  same  terms  and  conditions  generally  applicable 
to  other  members,  or  (B)  [if  he  has  reasonable  grounds  for  believing  that] 
such  membership  was  denied  or  terminated  for  reasons  other  than  [the  fail- 
ure of  the  employee  to]  (1)  the  employee's  failure  to  tender  the  periodic  dues 
and  the  initiation  fees  uniformly  required  as  a  condition  of  acquiring  or 
retaining  membership,  or  (2)  the  employee's  participation  in  or  encourage- 
ment of  other  employees  to  engage  in  a  strike  or  concerted  activity  in  violation 
of  the  collective  bargaining  agreement  between  such  labor  organization  and 
the  employer,  or  (3)  the  employee's  membership  or  affiliation  with  the  Com- 
munist Party  or  his  support  thereof,  or  his  membership  in,  affiliation  with,  or 
support  of  any  organization  that  believes  in,  or  teaches,  the  overthroiv  of  the 
United  States  Government  by  force  or  any  illegal  or  unconstitutional  meth- 
ods;  Provided  further.  That  nothing  in  this  Act,  or  in  any  other  statute  of  the 
United  States,  shall  preclude  an  employer  from  notifying  a  labor  organization 
{not  established,  maintained  or  assisted  by  any  action  defined  in  section  S  {a) 
of  this  Act  as  an  unfair  labor  practice)  of  opportunities  for  employment  with 
such  employer,  or  giving  such  labor  organization  a  reasonable  opportunity  to 
refer  qualified,  applicants  for  such  employment. 

"(4)  to  dist^harge  or  otherwise  discriminate  ngainst  an  employee  because 
he  has  field  charges  or  statements  or  given  testimony  under  this  Act ; 
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"(5)  to  refuse  to  bargain  collectively  with  the  representatives  of  his  em- 
ployees, subject  to  the  provisions  of  section  9(a). 
"(b)  it  shall  be  an  unfair  labor  practcie  for  a  labor  organization  or  its  agents— 
"(1)  to  [restrain  or]  coerce  (A)  employees  in  the  exercise  of  the  rights 
guaranteed  in  section  7  or  in  the  right  to  ivork:  Provided,  That  this  paragraph 
shall  not  impair  the  right  of  a  labor  organization  (1)  to  prescribe  its  own 
rules  with  respect  to  the  acquisition  or  retention  of  membership  therein,  or 

(2)  to  enter  into  an  agreement  with  an  employer  requiring  membership  tn  a 
lahor  organization  as  a  condition  of  employment  as  authorized  in  section  8  (a) 

(3)  -or  (B)  an  employer  in  the  selection  of  his  representatives  for  the  pur- 
pose of  collective  bargaining  or  the  adjustment  of  grievances ; 

"(2)  to  cause  or  attempt  to  cause  an  employer  to  discriminate  against  an 
employee  in  violation  of  subsection  (a)  (3)  or  to  discriminate  against  an  em- 
ployee with  respect  to  whom  membership  in  such  organization  has  been 
denied  or  terminated  on  some  ground  other  than  (i)  his  failure  to  render  the 
periodic  dues  and  the  initiation  fees  uniformly  required  as  a  condition  of 
acquiring  or  retaining  membership  ;  or  (ii)  his  participation  in  or  encourage- 
ment of  other  employees  to  engage  in  a  strike  or  concerted  activity  in  violation 
of  the  collective  hargaininq  agreement  hetween  such  labor  organization  and 
the  employer;  or  (Hi)  his  membership  or  affiliation  with  the  Communist 
Party  or  his  support  thereof,  or  his  membership  in.  affiliation  with,  or  sup- 
port of  any  organization  that  believes  in  or  teaches  the  overthroiv  of  the 
United   States   Government    by   force   or   any   illegal    or   unconstitutional 

methods.  ,  .j  ^  -i.  •    xi,^ 

"(3)  to  refuse  to  bargain  collectively  with  an  employer,  provided  it  is  the 
representative  of  his  employees  subject  to  the  provisions  of  section  9  (a)  ; 
"  (4)  to  engage  in,  or  to  induce  or  encourage  the  employees  of  any  employer 
to  engage  in,  a  strike  or  a  concerted  refusal  in  the  course  of  their  employment 
to  use,  manufacture,  process,  transport,  or  otherwise  handle  or  work  on  any 
goods,  articles,  materials,  or  commodities  or  to  perform  any  services,  where 
an  object  thereof  is  :  (A)  forcing  or  requiring  any  employer  or  self-employed 
person  to  join  any  labor  or  employer  organization  or  any  employer  or  other 
person  to  cease  using,  selling,  handling,  transporting,  or  otherwise  dealing  in 
the  products  of  any  other  producer,  processor,  or  manufacturer,  or  to  cease 
doing  business  with  any  other  person:  Provided,  That  nothing  in  (A)  of  this 
section  shall  be  construed  to  make  it  an  unfair  labor  practice  for  a  labor  or- 
ganization to  induce  or  encourage  employees  to  engage  in  a  concerted  refusal 
to  perform  work  which  because  of  a  current  labor  dispute  between  another 
employer  and  his  employees  is,  for  the  duration  of  such  dispute,  no  longer 
being  performed  by  the  employees  of  such  other  employer;  (B)  forcing  or 
requiring  any  other  employer  to  recognize  or  bargain  with  a  labor  organiza- 
tion as  the  representative  of  his  employees  unless  such  labor  organization 
has  been  certified  as  the  representative  of  such  employees  under  the  provisions 
of  section  9;  (C)  forcing  or  requiring  any  employer  to  recognize  or  bargain 
with  a  particular  labor  organization  as  the  representative  of  his  employees 
if  another  labor  organization  has  been  certified  as  the  representative  of  such 
employees  under  the  provisions  of  section  9;  (D)  forcing  or  requiring  any 
employer  to  assign  particular  work  to  employees  in  a  particular  labor  organi- 
zation or  in  a  particular  trade,  craft,  or  class  rather  than  to  employees  in 
another  labor  organization  or  in  another  trade,  craft,  or  class,  unless  such 
employer  is  failing  to  conform  to  an  order  or  certification  of  the  Board 
determining  the  bargaining  representative  for  employees  performing  such 
work:  Provided,  That  nothing  contained  in  this  subsection  (b)  shall  be 
construed  to  make  unlawful  a  refusal  by  any  person  to  enter  upon  the 
premises  of  any  employer  (other  than  his  own  employer),  if  the  employees 
of  such  employer  are  engaged  in  a  strike  ratified  or  approved  by  a  representa- 
tive of  such  employees  whom  such  employer  is  required  to  rec-ognize  under 
this  Act : 

"(5)  to  require  of  employees  covered  by  an  agreement  authorized  under 
subsection  (a)  (3)  the  payment,  as  a  condition  precedent  to  becoming  a 
member  of  such  organization,  of  a  fee  in  an  amount  which  the  Board  finds 
excessive  or  discriminatory  under  all  the  circumstances.  In  making  such  a 
finding,  the  Board  shall  consider,  among  other  relevant  factors,  the  practices 
and  customs  of  labor  organizations  in  the  particular  industry,  and  the  wages 
currently  paid  to  the  employees  affected ; 
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["(6)  to  cause  or  attempt  to  cause  an  employer  to  pay  or  deliver  or  agree 

to  pay  or  deliver  any  money  or  other  thing  of  value,  in  the  nature  of  an 

exaction,  for  services  vphich  are  not  performed  or  not  to  be  performed.! 

["(c)  The  expressing  of  any  views,  argument,  or  opinion,  or  the  dissemination 

thereof,  whether  in  written,  printed,  graphic,  or  visual  form,  shall  not  constitute 

or  be  evidence  of  an  unfair  labor  practice  under  any  of  the  provisions  of  this  Act, 

if  such  expression  contains  no  threat  of  reprisal  or  force  or  promise  of  benefit.] 

"(c)   The  Board  shall  not  base  any  finding  of  unfair  labor  practice  or  set  aside 

any  election  upon  any  statement  of  views  or  arguments,  either  written  or  oral,  if 

such  statement  contains  under  all  the  circumstances  no  threat  express  or  implied, 

of  reprisal  or  force,  or  offer,  express  or  implied,  of  benefit. 

"(d)   For  the  purposes  of  this  section,  to  bargain  collectively  is  the  performance 
of  the  mutual  obligation  of  the  employer  and  the  representative  of  the  employees 
to  meet  at  reasonable  times  and  confer  in  good  faith  with  respect  to  wages,  hours, 
and  other  terms  and  condition  of  employment,  or  the  negotiation  of  an  agreement, 
or  any  question  arising  thereunder,  and  the  execution  of  a  written  contract  incor- 
porating any  agreement  reached  if  requested  by  either  party,  but  such  obligation 
does  not  compel  either  party  to  agree  to  a  proposal  or  require  the  making  of  a  con- 
cession :  Provided,  That  where  there  is  in  effect  a  collective-bargaining  contract 
covering  employees  in  an  industry  affecting  commerce,  the  duty  to  bargain  col- 
lectively shall  also  mean  that  no  party  to  such  contract  shall  terminate  or  modify 
such  contract,   unless   the  party   desiring   such   termination   or   modification — 
"(1)   serves  a  written  notice  upon  the  other  party  to  the  contract  of  the 
proposed  termination  or  modification  sixty  days  prior  to  the  expiration  date 
thereof,  or  in  the  event  such  contract  contains  no  expiration  date,  or  such 
contract  contains  reopening  provisions  for  purposes  of  inoddfication.  sixty 
days  prior  to  the  time  it  is  proposed  to  make  such  termination  or  modifica- 
tion or  reopening  ; 

"  (2)  offers  to  meet  and  confer  with  the  other  party  for  the  purpose  of  nego- 
tiating a  new  contract  or  a  contract  containing  the  proposed  modifications ; 
"(3)  notifies  the  Federal  Mediation  and  Conciliation  Service  within  thirty 
days  after  such  notice  of  the  existence  of  a  dispute,  and  simultaneously  there- 
with notifies  any  State  or  Territorial  agency  established  to  mediate  and  con- 
ciliate disputes  within  the  State  or  Territory  where  the  dispute  occurred,  pro- 
vided no  agreement  has  been  reached  by  that  time  ;  and 

"(4)  continues  in  full  force  and  effect,  without  resorting  to  strike  or  lock- 
out, all  the  terms  and  conditions  of  the  existing  contract  for  a  period  of 
sixty  days  after  such  notice  is  given  [or  until  the  expiration  date  of  such 
contracts,  whichever  occurs  later :] 
The  duties  imposed  upon  employers,  employees,  and  labor  organizations  by 
paragraphs  (2),  (3),  and  (4)  shall  become  inapplicable  upon  an  intervening 
certification  of  the  Board,  under  which  the  labor  organization  or  individual, 
which  is  a  party  to  the  contract,  has  been  superseded  as  or  ceased  to  be  the 
representative  of  the  employees  subject  to  the  provisions  of  section  9(a),  and 
the  duties  so  imposed  shall  not  be  construed  as  requiring  either  party  to  discuss 
or  agree  to  any  modification  of  the  terms  and  conditions  contained  in  a  contract 
for  a  fixed  period,  if  such  modification  is  to  become  effective  before  such  terms 
and  conditions  can  be  reopened  under  the  provisions  of  the  contract.  [Any 
employee  who  engages  in  a  strike  within  the  sixty-day  period  specified  in  this 
subsection  shall  lose  his  status  as  an  employee  of  the  employer  engaged  in  the 
particular  labor  dispute,  for  the  purposes  of  sections  8,  9,  and  10  of  this  Act, 
as  amended,  but  such  loss  of  status  for  such  employee  shall  terminate  if  and 
when  he  is  reemployed  by  such  employer.] 

"representatives  and  elections 

"Sec.  9.  (a)  Representatives  designated  or  selected  for  the  purposes  of  col- 
lective bargaining  by  the  majority  of  the  employees  in  a  unit  appropriate  for 
such  purposes,  shall  be  the  exclusive  representatives  of  all  the  employees  in  such 
unit  for  the  purposes  of  collective  bargaining  in  respect  to  rates  of  pay,  wages, 
hours  of  employment,  or  other  conditions  of  employment:  Provided,  That  any 
individual  employee  or  a  group  of  employees  shall  have  the  right  at  any  time  to 
present  grievances  to  their  employer  and  to  have  such  grievances  adjusted,  with- 
out the  intervention  of  the  bargaining  representative,  as  long  as  the  adjustment 
is  not  inconsistent  with  the  terms  of  a  collective-bargaining  contract  or  agree- 
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ment  then  in  effect :  Provided  further,  That  the  bargaining  representative  has 
been  given  opportunity  to  be  present  at  such  adjustment. 

"(b)  The  Board  shall  decide  in  each  case  whether,  in  order  to  assure  to 
employees  to  the  fullest  freedom  in  exercising  the  rights  guaranteed  by  this  Act, 
the  unit  appropriate  for  the  purposes  of  collective  bargaining  shall  be  the 
employer  unit,  craft  unit,  plant  unit,  or  subdivision  thereof :  Provided,  That  the 
Board  shall  not  (1)  decide  that  any  unit  is  appropriate  for  such  purposes  if  such 
unit  includes  both  professional  employees  and  employees  who  are  not  professional 
employees  unless  a  majority  of  such  professional  employees  vote  for  inclusion  in 
such  unit ;  or  (2)  decide  that  any  craft  unit  is  inappropriate  for  such  purposes  on 
the  ground  that  a  different  unit  has  been  established  by  a  prior  Board  determina- 
tion, unless  a  majority  of  the  employees  in  the  proposed  craft  unit  vote  against 
separate  representation  [or  (3)  decide  that  any  unit  is  appropriate  for  such 
purposes  if  it  includes,  together  with  other  employees,  any  individual  employed 
as  a  guard  to  enforce  against  employees  and  other  persons  rules  to  protect  prop- 
erty of  the  employer  or  to  protect  the  safety  of  persons  on  the  employer's  premises ; 
but  no  labor  organization  shall  be  certified  as  the  representative  of  employees  in 
a  bargaining  unit  of  guards  if  such  organization  admits  to  membership,  or  is 
aflBliated  directly  or  indirectly  with  an  organization  which  admits  to  member- 
ship, employees  other  than  guards]. 

"(c)  (1)  Whenever  a  petition  shall  have  been  filed,  in  accordance  with  such 
regulations  as  may  be  prescribed  by  the  Board — 

"(A)  by  an  employee  or  group  of  employees  or  any  individual  or  labor 
organization  acting  in  their  behalf  alleging  that  a  substantial  number  of 
employees  (i)  wish  to  be  represented  for  collective  bargaining  and  that 
their  employer  declines  to  recognize  their  representative  as  the  representative 
defined  in  section  9(a),  or  (ii)  assert  that  the  individual  or  labor  organiza- 
tion, which  has  been  certified  or  is  being  currently  recognized  by  their  em- 
ployer as  the  bargaining  representative,  is  no  longer  a  representative  as  de- 
fined in  section  9(a)  ;  or 

•'(B)  by  an  employer,  alleging  that  one  or  more  individuals  or  labor 
organizations  have  presented  to  him  a  claim  to  be  recognized  as  the  repre- 
sentative defined  in  section  9  (a)  ; 
the  Board  shall  investigate  such  petition  and  if  it  has  reasonable  cause  to  believe 
that  a  question  of  representation  affecting  commerce  exists  shall  provide  for  an 
appropriate  hearing  upon  due  notice.  [Such  hearing  may  be  conducted  by  an 
oflScer  or  employee  of  the  regional  office,  who  shall  not  make  any  recommenda- 
tions ^\'ith  respect  thereto.]  If  the  Board  finds  upon  the  record  of  such  hearing 
that  such  a  question  of  representation  exists,  it  shall  direct  an  election  by  secret 
ballot  and  shall  certify  the  results  thereof. 

"  (2)  In  determining  whether  or  not  a  question  of  representation  affecting  com- 
merce exists,  the  same  regulations  and  rules  of  decision  shall  apply  irrespective 
of  the  identity  of  the  persons  filing  the  petition  or  the  kind  of  relief  sought  and  in 
no  case  shall  the  Board  deny  a  labor  organization  a  place  on  the  ballot  by  reason 
of  an  order  with  respect  to  such  labor  organization  or  its  predecessor  not  issued 
in  conformity  with  section  10(c). 

'■(3)  No  election  shall  be  directed  in  any  bargaining  unit  or  any  subdivision 
within  which,  in  the  preceding  twelve-month  period,  a  valid  election  shall  have 
been  held.  [Employees  on  strike  who  are  not  entitled  to  reinstatement  shall  not 
be  eligible  to  vote.J  In  any  election  where  none  of  the  choices  on  the  ballot 
receives  a  majority,  a  run-off  shall  be  conducted,  the  ballot  providing  for  a  selec- 
tion between  the  two  choices  receiving  the  largest  and  second  largest  number  of 
valid  votes  cast  in  the  election. 

"(4)  Nothing  in  this  section  shall  be  construed  to  prohibit  the  Board  from 
condiictinr/  eleetions  prior  to  hearing  where  the  Board  finds  no  substantial  ob- 
jection to  such  proceeding  is  being  made  or  the  waiving  of  hearings  by  stipu- 
lation for  the  inirpose  of  a  consent  election  in  conformity  with  the  regulations 
and  rules  of  decision  of  the  Board. 

"(.5)  In  determining  whether  a  unit  is  appropriate  for  the  purposes  specified 
in  subsection  (b)  the  extent  to  which  the  employees  have  organized  shall  not 
be  controlliiig. 

"  (d)  Whenever  an  order  of  the  Board  made  pursuant  to  section  10(c)  is  based 
in  whole  or  in  part  upon  facts  certified  following  an  investigation  pursuant  to 
subsection  (c)  of  this  section  and  there  is  a  petition  for  the  enforcement  or  re- 
view of  such  order,  such  certification  and  the  record  of  such  investigation  shall 
be  included  in  the  transcript  of  the  entire  record  required  to  be  filed  under  sec- 
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tion  10(e)  or  10(f),  and  thereupon  the  decree  of  the  court  enforcing,  modifying, 
or  setting  aside  in  whole  or  in  part  the  order  of  the  Board  shall  be  made  and 
entered  upon  the  pleadings,  testimony,  and  proceedings  set  forth  in  such 
transcript. 

"(e)  (1)  [Upon  the  filing  with  the  Board  by  a  labor  organization,  which  is  the 
representative  of  employees  as  provided  in  section  9(a),  of  a  petition  alleging 
that  30  per  centum  or  more  of  the  employees  within  a  unit  claimed  to  be  appro- 
priate for  such  purposes  desire  to  authorize  such  labor  organization  to  make  an 
agreement  with  the  employer  of  such  employees  requiring  membership  in  such 
labor  organization  as  a  condition  of  employment  in  such  unit,  upon  an  appropri- 
ate showing  thereof  the  Board  shall,  if  no  question  of  representation  exists,  take 
a  secret  ballot  of  such  employees,  and  shall  certify  the  results  thereof  to  such 
labor  organization  and  to  the  employer. 

"  (2)  Upon  the  filing  with  the  Board,  by  30  per  centum  or  more  of  the  employees 
in  a  bargaining  unit  covered  by  an  agreement  between  their  employer,  and  a 
labor  organization  made  pursuant  to  section  8(a)  (3)  (ii).3  Upon  the  filing  with 
the  Board,  hy  SO  per  centum  or  more  of  the  etnployees  in  a  bargaining  unit 
covered  by  an  agreement  between  their  employer  and  a  labor  organisation  made 
pursuant  to  section  S(a)  (S).  of  a  petition  alleging  they  desire  that  such  author- 
ity be  rescinded,  the  Board  [shall]  m,ay  take  a  secret  ballot  of  the  employees  in 
such  unit  and  certify  the  results  there  of  to  such  labor  organization  and  to  the 
employer. 

"(2)  No  election  shall  be  conducted  pursuant  to  this  subsection  in  any  bar- 
gaining unit  or  any  subdivision  within  which,  in  the  preceding  twelve-month 
period,  a  valid  election  shall  have  been  held. 

"(f)  No  investigation  shall  be  made  by  the  Board  of  any  question  affecting 
commerce  concerning  the  representation  of  employees,  raised  by  a  labor  organi- 
zation under  subsection  (c)  of  this  section,  [no  petition  under  section  9(e)  (1) 
shall  be  entertained,]  and  no  complaint  shall  be  issued  pursuant  to  a  charge  made 
by  a  labor  organization  under  subsection  (b)  of  section  10,  imless  such  labor 
organization  and  any  national  or  international  labor  organization  of  which  such 
labor  organization  is  an  affiliate  or  constituent  unit  (A)  shall  have  prior  thereto 
filed  with  the  Secretary  of  Labor  copies  of  its  constitution  and  bylaws  and  a 
report,  in  such  form  as  the  Secretary  may  prescribe,  showing — 

"(1)  the  name  of  such  labor  organization  and  the  address  of  its  principal 
place  of  business : 

"(2)  the  names,  titles,  and  compensation  and  allowances  of  its  three 
principal  officers  and  of  any  of  its  other  officers  or  agents  whose  aggregate 
compensation  and  allowances  for  the  preceding  year  exceeded  .$5,000,  and 
the  amount  of  the  compensation  and  allowances  paid  to  each  such  officer 
or  agent  during  such  year ; 

"(3)  the  manner  in  which  the  officers  and  agents  referred  to  in  clause  (2) 
were  elected,  appointed,  or  otherwise  selected  ; 

"(4)  the  initiation  fee  or  fees  which  new  members  are  required  to  pay  on 
becoming  members  of  such  labor  organization  ; 

"(5)  the  regular  dues  or  fees  which  members  are  required  to  pay  in  order 
to  remain  members  in  good  standing  of  such  labor  organization ; 

["(6)  a  detailed  statement  of,  or  reference  to  provisions  of  its  constitution 
and  bylaws  showing  the  procedure  followed  with  respect  to.  (a)  qualification 
for  or  restrictions  on  membership,  (b)  election  of  officers  and  stewards,  (c) 
calling  of  regular  and  special  meetings,  (d)  levying  of  assessments,  (e)  im- 
position of  fines,  (f)  authorization  for  bargaining  demands,  (g)  ratification 
of  contract  terms,  (h)  authorization  for  strikes,  (i)  authorization  for  dis- 
bursement of  union  funds,  (.i)  audit  of  union  financial  transactions,  (k) 
participation  in  insurance  or  other  benefit  plans,  and  (1)  expulsion  of  mem- 
bers and  the  grounds  therefor :] 
and  (B)  can  show  that  prior  thereto  it  has — 

"(1)  filed  with  the  Secretary  of  Labor,  in  such  form  as  the  Secretary  may 
prescribe,  a  report  showing  all  of  (a)  its  receipts  of  any  kind  and  the  sources 
of  such  receipts,  (b)  its  total  assets  and  liabilities  as  of  the  end  of  its  last 
fiscal  year,  (c)  the  disbursements  made  by  it  during  such  fiscal  year,  includ- 
ing the  purposes  for  which  made  :  and 

"(2)  furnished  to  all  of  the  members  of  such  labor  organization  copies  of 

the  financial  report  required  by  paragraph   (1)  hereof  to  be  filed  with  the 

Secrotary  of  Labor. 

"(g)   It  shall  be  the  obligation  of  all  labor  organizations  to  file  annually  with 

the  Secretary  of  Labor  in  such  form  as  the  Secretary  of  Labor  may  prescribe. 

reports  bringing  up  to  date  the  information  required  to  be  supplied  in  the  initial 
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filing  by  subsection  (e)  (A)  of  this  section,  and  to  file  witli  the  Secretary  of  Labor 
and  furnish  to  its  members  annually  financial  reports  in  tlie  form  and  umnner 
prescribed  in  subsection  (c)  (B).  No  labor  organization  shall  be  eligible  for 
certification  under  this  section  as  the  representative  of  any  employees,  and  no 
complaint  shall  issue  under  section  10  with  respect  to  a  charge  filed  by  u  labor 
organization  unless  it  can  show  that  it  and  any  national  or  international  labor 
organization  of  which  it  is  an  afliliate  or  constituent  uuit  has  complied  with 
its  obligation  under  this  subsection. 

(h)  [No  investigation  shall  be  made  liy  the  Board  of  any  question  affecting 
commerce  concerning  tiie  representation  oi  employees,  raised  by  a  labor  organiza- 
tion under  subsection  (c)  of  this  section,  no  petition  under  section  9(e)  (1)  shall 
be  entertained,  and  no  complaint  shall  be  issued  pursuant  to  a  charge  made  by  a 
labor  organization  imder  subsection  (b)  of  section  10,3  ^o  petition  made  hij  a 
lahor  organizctioii  under  section  9(c),  and  no  charge  made  hy  a  labor  orijaniza- 
tion  under  section  10(b)  shall  be  entertained  unless  tbere  is  on  file  with  the  Board 
an  afiidavit  executed  contemporaneously  or  within  the  preceding  twelve-month 
period  by  each  officer  of  such  labor  organization  and  the  officers  of  any  national 
or  international  labor  organization  of  which  it  is  an  affiliate  or  constituent  unit 
that  he  is  not  a  member  of  the  Communist  Party  or  affiliated  with  such  party, 
and  that  he  does  not  believe  in,  and  is  not  a  member  of  or  supports  any  oiL;.iniza- 
tion  that  believes  in  or  teaches,  the  overthrow  of  the  United  States  Government 
by  force  or  by  any  illegal  or  unconstitutional  methods  or  seeking  by  force  or 
violence  to  deny  other  persons  their  rights  under  the  Constitution  of  the  United 
States.  The  provisions  of  section  35A  of  the  Criminal  Code  shall  be  applicable  in 
respect  to  such  affidavits.  For  the  purposes  of  this  subsection  "officer"  )neans 
members  of  all  policy  forming  and  governing  bodies  of  the  labor  organization 
as  icell  as  those  designated  as  such  by  the  constitution  of  the  labor  organisation. 

(2)  No  petition  made  by  an  employer  under  section  9(c)  and  no  charge  made  by 
an  employer  under  section  10(b)  shall  be  entertained  unless  there  is  on  file  with 
the  Boird  an  affidavit  executed  contemporaneously  or  within  the  preceding 
twelve-month  period  by  such  employer,  its  officers  if  it  is  a  corporation  and  each 
of  such  e''.ipU>uers  agents  having  responsibility  for  the  cmploijers  lahor  relations 
that  he  is  not  a  member  of  the  Communist  Party  or  affiliated  xvith  such  party,  and 
that  he  does  not  believe  in,  and  is  not  a  member  of  or  supports  any  organization 
that  believes  in  or  teaches,  the  overthrow  of  the  Vnited  States  Govcrrunent  by 
force  or  by  any  illegal  or  unconstitutional  methods,  or  seeking  by  force  or  violence 
to  deny  other  persons  their  rights  under  the  Constitutio)i  of  the  United  States. 
The  provisions  of  section  35 A  of  the  Criminal  Code  shall  be  applicable  in  respect 
to  such  affidavits. 

"prevention  of  unfair  labor  practices 

"Sec.  10.  (a)  The  Board  is  empowered,  as  hereinafter  provided,  to  prevent 
any  person  from  engaging  in  any  unfair  labor  practice  (listed  in  section  8)  affect- 
ing commerce.  This  power  shall  not  be  alBfected  by  any  other  means  of  adjustment 
or  prevention  that  has  been  or  may  be  established  by  agreement,  law,  or  other- 
wisel :  Provided,  That  the  Board  is  empowered  by  agreement  with  any  agency  of 
any  State  or  Territory  to  cede  to  such  agency  jurisdiction  over  any  cases  in  any 
industry  (other  than  mining,  manufacturing,  communications,  and  transportation 
except  where  predominantly  local  in  character)  even  though  such  cases  may 
involve  labor  disputes  affecting  commerce,  unless  the  provision  of  the  State  or 
Territorial  statute  applicable  to  the  determination  of  such  cases  by  such  agency 
is  inconsistent  with  the  corresponding  provision  of  this  Act  or  has  received  a 
constriiction  inconsistent  therewith. 3. 

"(b)  Whenever  it  is  charged  that  any  person  has  engaged  in  or  is  engaging  in 
any  such  unfair  labor  practice,  the  Board,  or  any  agent  or  agency  designated  by 
the  Board  for  such  purposes,  shall  have  power  to  issue  and  cause  to  be  served 
upon  such  person  a  complaint  stating  the  charges  in  that  respect,  and  containing 
a  notice  of  hearing  before  the  Board  or  a  member  thereof,  or  before  a  designated 
agent  or  agency,  at  a  place  therein  fixed,  not  less  than  five  days  after  the  serving 
of  said  complaint :  Provided,  That  no  complaint  shall  issue  based  upon  any  unfair 
labor  practice  occurring  more  than  [six  months]  one  year  prior  to  the  filing  of  the 
charge  with  the  Board  and  the  service  of  a  copy  thereof  upon  the  person  against 
whom  such  charge  is  made,  unless  the  person  aggrieved  thereby  was  prevented 
from  filing  such  charge  by  reason  of  service  in  the  armed  forces,  in  which  event  the 
[six  months"!  one  year  period  shall  be  computed  from  the  day  of  his  discharge. 
Any  such  complaint  may  be  amended  by  th?  member,  agent,  or  agency  conducting 
the  hearing  or  the  Board  in  its  discretion  at  any  time  prior  to  the  issuance  of  an 
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order  based  thereon.  The  person  so  complained  of  shall  have  the  right  to  file 
an  answer  to  the  original  or  amended  complaint  and  to  appear  in  person  or  other- 
wise and  give  testimony  at  the  place  and  time  fixed  in  the  complaint.  In  the 
discretion  of  the  member,  agent,  or  agency  conducting  the  hearing  or  the  Board, 
any  other  person  may  be  allowed  to  intervene  in  the  said  proceeding  and  to  present 
testimony.  Any  such  proceeding  shall,  so  far  as  practicable,  be  conducted  in 
accordance  with  the  rules  of  evidence  applicable  in  the  district  courts  of  the 
United  States  under  the  rules  of  civil  procedure  for  the  district  courts  of  the 
United  States,  adopted  by  the  Supreme  Court  of  the  United  States  pursuant  to 
the  Act  of  June  19, 1934  (U.S.C,  title  28,  sec.  723-B,  723-C.) 

"(c)  The  testimony  taken  by  such  member,  agent  or  agency  or  the  Board  shall 
be  reduced  to  writing  and  filed  with  the  Board.  Thereafter,  in  its  discretion, 
the  Board  upon  notice  may  take  further  testimony  or  hear  argument.  If  upon 
Cthe  preponderance  ofj  all  the  testimony  taken  the  Board  shall  be  of  the  opinion 
that  any  person  named  in  the  complaint  has  engaged  in  or  is  engaging  in  any 
such  unfair  labor  practice,  then  the  Board  shall  state  its  findings  of  fact  and 
shall  issue  and  cause  to  be  served  on  such  person  an  order  requiring  such  person 
to  cease  and  desist  from  such  unfair  labor  practice,  and  to  take  such  aflSrmative 
action  including  reinstatement  of  employees  with  or  without  back  pay,  as  will 
effectuate  the  policies  of  this  Act :  Provided,  That  where  an  order  directs  rein- 
statement of  an  employee,  back  pay  may  be  required  of  the  employer  or  labor 
organization,  as  the  case  may  be,  responsible  for  the  discrimination  suffered  by 
him  :  And  provided  further,  That  in  determining  whether  a  complaint  shall  issue 
alleging  a  violation  of  section  8(a)  (1)  or  section  8(a)  (2),  and  in  deciding  such 
cases,  the  same  regulations  and  rules  of  decision  shall  apply  irrespective  of 
whether  or  not  the  labor  organization  affected  is  aflSliated  with  a  labor  organiza- 
tion national  or  international  in  scope.  Such  order  may  further  require  such  per- 
son to  make  reports  from  time  to  time  showing  the  extent  to  which  it  has  complied 
with  the  order.  If  upon  [the  preponderance  ofl  all  the  testimony  taken  the  Board 
shall  be  of  the  opinion  that  no  person  named  in  the  complaint  has  engaged  in  or  is 
engaging  in  such  unfair  labor  practice,  then  the  Board  shall  state  its  findings  of 
fact  and  shall  issue  an  order  dismissing  the  said  complaint.  [No  order  of  the 
Board  shall  require  the  reinstatement  of  any  individual  as  an  employee  who  has 
been  suspended  or  discharged,  or  the  payment  to  him  of  any  back  pay,  if  such 
individual  was  suspended  or  discharged  for  cause.  In  case  the  evidence  is  pre- 
sented before  a  member  of  the  Board,  or  before  an  examiner  or  examiners  thereof, 
such  member,  or  such  examiner  or  examiners,  as  the  case  may  be,  shall  issue  and 
cause  to  be  served  on  the  parties  to  the  proceeding  a  proposed  report,  together 
with  a  recommended  order,  which  shall  be  filed  with  the  Board,  and  if  no  excep- 
tions are  filed  within  twenty  days  after  service  thereof  upon  such  parties,  or  within 
such  further  period  as  the  Board  may  authorize,  such  recommended  order  shall 
become  the  order  of  the  Board  and  become  effective  as  therein  prescribed.] 

"(d)  Until  a  transcript  of  the  record  in  a  case  shall  have  been  filed  in  a  court, 
as  hereinafter  provided,  the  Board  may  at  any  time,  upon  reasonable  notice  and 
in  such  manner  as  it  shall  deem  proper,  modify  or  set  aside,  in  whole  or  in  part, 
any  finding  or  order  made  or  issued  by  it. 

"(e)  The  Board  shall  have  power  to  petition  any  [circuit  court  of  appeals  of 
the  United  States  (including  the  United  States  Court  of  Appeals  for  the  District 
of  Columbia)]  United  States  court  of  appeals,  or  if  all  the  courts  of  appeals  to 
which  application  may  be  made  are  in  vacation,  any  [any  district  court  of  the 
United  States  (including  the  District  Court  of  the  United  States  for  the  District 
of  Columbia)!  United  States  district  court  within  any  circuit  or  district,  respec- 
tively, wherein  the  unfair  labor  practice  in  question  occurred  or  wherein  such 
person  resides  or  transacts  business,  for  the  enforcement  of  such  order  and  for 
appropriate  temporary  relief  or  restraining  order,  and  shall  certify  and  file  in  the 
court  a  transcript  of  the  entire  record  in  the  proceedings,  including  the  pleadings 
and  testimony  upon  which  such  order  was  entered  and  the  findings  and  order  of 
the  Board.  Upon  such  filing,  the  court  shall  cause  notice  thereof  to  be  served 
upon  such  person,  and  thereupon  shall  have  jurisdiction  of  the  proceeding  and  of 
the  question  determined  therein,  and  shall  have  power  to  grant  such  temporary 
relief  or  restraining  order  as  it  deems  just  and  proper,  and  to  make  and  enter 
upon  the  pleadings,  testimony,  and  proceedings  set  forth  in  such  transcript  a 
decree  enforcing,  modifying,  and  enforcing  as  so  modified,  or  setting  aside  in 
whole  or  in  part  the  order  of  the  Board.  No  objection  that  has  not  been  urged 
before  the  Board,  its  member,  agent  or  agency,  shall  be  considered  by  the  court, 
unless  the  failure  or  neglect  to  urge  such  objection  shall  be  excused  because  of 
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extraordinary  circumstances.  The  findings  of  the  Board  with  respect  to  questions 
of  fact  if  supported  by  substantial  evidence  on  the  record  considered  as  a  whole 
shall  be  conclusive.  If  either  party  shall  apply  to  the  court  for  leave  to  adduce 
additional  evidence  and  shall  show  to  the  satisfaction  of  the  court  that  such 
additional  evidence  is  material  and  that  there  were  reasonable  grounds  for  the 
failure  to  adduce  such  evidence  in  the  hearing  before  the  Board,  its  member, 
agent,  or  agency,  the  court  may  order  such  additional  evidence  to  be  taken  before 
the  Board,  its  members,  agent,  or  agency,  and  to  be  made  a  part  of  the  transcript. 
The  Board  may  modify  its  findings  as  to  the  facts,  or  make  new  findings,  by 
reason  of  additional  evidence  so  taken  and  filed,  and  it  shall  file  such  modified  or 
new  findings,  which  findings  with  respect  to  questions  of  fact  if  supported  by 
substantial  evidence  on  the  record  considered  as  a  whole  shall  be  conclusive,  and 
shall  file  its  recommendations,  if  any,  for  the  modification  or  setting  aside  of  its 
original  order.  The  jurisdiction  of  the  court  shall  be  exclusive  and  its  judgment 
and  decree  shall  be  final,  except  that  the  same  shall  be  subject  to  review  by  the 
appropriate  United  States  court  of  appeals  if  application  was  made  to  the  district 
court  as  hereinabove  provided,  and  by  the  Supreme  Court  of  the  United  States 
upon  writ  of  certiorari  or  certification  as  provided  in  [sections  239  and  240  of  the 
Judicial  Code,  as  amended  (U.S.C,  title  28,  sees.  346  and  347). 3  title  28,  United 
States  Code,  section  1254. 

"(f)  Any  person  aggrieved  by  a  final  order  of  the  Board  granting  or  denying  in 
whole  or  in  part  the  relief  sought  may  obtain  a  review  of  such  order  in  any  [cir- 
cuits United  States  court  of  appeals  [of  the  United  States]  in  the  circuit  wherein 
the  unfair  labor  practice  in  question  was  alleged  to  have  been  engaged  in  or 
wherein  such  person  resides  or  transacts  business,  [or  in  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia]  by  filing  in  such  court  a  written  petition 
praying  that  the  order  of  the  Board  be  modified  or  set  aside.  A  copy  of  such  peti- 
tion shall  be  forthwith  served  upon  the  Board,  and  thereupon  the  aggrieved  party 
shall  file  in  the  court  a  transcript  of  the  entire  record  in  the  proceeding,  certified 
by  the  Boai'd,  including  the  pleading  and  testimony  upon  which  the  order  com- 
plained of  was  entered,  and  the  findings  and  order  of  the  Board.  Upon  such  filing, 
the  court  shall  proceed  in  the  same  manner  as  in  the  case  of  an  application  by  the 
Board  under  subsection  (e),  and  shall  have  the  same  exclusive  jurisdiction  to 
grant  to  the  Board  such  temporary  relief  or  restraining  order  as  it  deems  just 
and  proper,  and  in  like  manner  to  make  and  enter  a  decree  enforcing,  modifying, 
and  enforcing  as  so  modified,  or  setting  aside  in  whole  or  in  part  the  order  of  the 
Board ;  the  findings  of  the  Board  with  respect  to  questions  of  fact  if  supi)orted 
by  substantial  evidence  on  the  record  considered  as  a  whole  shall  in  like  manner 
be  conclusive. 

'■  (g)  The  commencement  of  proceedings  under  subsection  (e)  or  (f )  of  this  sec- 
tion shall  not,  unless  specifically  ordered  by  the  court,  operate  as  a  stay  of  the 
Board's  order. 

"(h)  When  granting  appropriate  temiiorary  relief  or  a  restraining  order,  or 
making  and  entering  a  decree  enforcing,  modifying,  and  enforcing  as  so  modified, 
or  setting  aside  in  whole  or  in  part  an  order  on  the  Board,  as  provided  in  this  sec- 
tion, the  jurisdiction  of  courts  sitting  in  equity  shall  not  be  limited  by  the  Act 
entitled  'An  Act  to  amend  the  .Judicial  Code  and  to  define  and  limit  the  jurisdic- 
tion of  courts  sitting  in  equity,  and  for  other  puri^oses',  approved  March  23,  1932 
(U.S.C,  Supp.  VII,  title  29,  sees.  101-115). 

"(i)  Petitions  filed  under  this  Act  shall  be  heard  expeditiously  and  if  possible 
within  ten  days  after  they  have  been  docketed. 

"(j)  The  Board  shall  have  power,  upon  issuance  of  a  complaint  as  provided  in 
subsection  (b)  charging  that  any  person  has  engaged  in  or  is  engaging  in  an 
unfair  labor  practcie,  to  petition  any  [district  court  of  the  United  States  (includ- 
ing the  District  Court  of  the  United  States  for  the  District  of  Columbia )  ]  United 
States  district  court  and  the  United  States  court  of  any  Territory  or  possession, 
within  any  district  wherein  the  unfair  labor  practice  in  question  is  alleged  to  have 
occurred  or  wherein  such  person  resides  or  transacts  business,  for  appropriate 
temporary  relief  or  restraining  order  [.  Upon  the  filing  of  any  such  petition  the 
court  shall  cause  notice  thereof  to  be  served  upon  such  person,  and  thereupon 
shall  have  jurisdiction  to  grant  to  the  Board  such  temporary  relief  or  restraining 
order  as  it  deems  just  and  proper.]  pending  the  final  adjudication  of  the  Board 
with  respect  to  such  matter.  Upon  the  filing  of  any  such  petition  the  court  shall 
hare  jurisdiction  to  grant  such  injunctive  relief  or  temporary  restraining  order 
as  it  deems  just  and  proper,  notwithstanding  any  other  provision  of  laiv:  Provided 
further,  That  no  temporary  restraining  order  shall  6e  issued  without  notice  unless 
a  petition  alleges  that  substantial  and  irreparable  injury  to  the  charging  party 
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tvill  be  unavoidable  and  such  temporary  restraining  order  shall  be  effective  for 
no  longer  than  five  days  and  will  become  void  at  the  expiration  of  such  period. 
Upon  filing  of  any  such  petition  the  courts  shall  cause  notice  thereof  to  be  served 
upon  any  person  involved  in  the  charge  and  such  person,  including  the  charging 
party,  shall  be  given  an  opportunity  to  appear  by  counsel  and  present  any  relevant 
testimony :  Provided  further.  That  for  the  purposes  of  this  subsection  district 
courts  shall  be  deemed  to  have  jurisdiction  of  a  labor  organization  (1)  in  the  dis- 
trict in  which  such  organization  inaintains  its  principal  office,  or  (2)  in  any 
district  in  which  its  duly  authorized  officers  or  agents  are  engaged  in  promoting 
or  protecting  the  interests  of  employee  members.  The  service  of  legal  process 
upon  such-  officer  or  agent  shall  constitute  service  upon  the  labor  organization 
and  make  such  organization  a  party  to  the  suit. 

"(k)  Whenever  it  is  charged  that  any  person  has  engaged  in  an  unfair  labor 
practice  within  the  meaning  of  paragraph  (4)  (D)  of  section  8(b),  the  Board  is 
empowered  and  directed  to  hear  and  detennine,  [the  dispute  out  of  which  such 
unfair  labor  practice  shall  have  arisen,  unless,  within  ten  days  after  notice  that 
such  charge  has  been  filed,  the  parties  to  such  dispute  submit  to  the  Board  satis- 
factory evidence  that  they  have  adjusted,  or  agreed  upon  methods  for  the  volim- 
tary  adjustment  of,  the  dispute.  Upon  compliance  by  the  parties  to  the  dispute 
with  the  decision  of  the  Board  or  upon  such  voluntary  adjustment  of  the  dispute, 
such  charge  shall  be  dismissed.]  or  appoint  an  arbitrator  to  hear  and,  determine, 
the  dispute,  and  issue  an  award,  first  affording  the  labor  organizations  involved 
in  tlie  dispute  a  reasonable  opportunity  to  settle  their  confrnvcrsy  betiveen  or 
among  themselves.  In  determining  the  dispute,  the  Board  or  the  arbitrator,  as  the 
case  may  be,  may  consider  any  prior  Board  certification  under  which  any  such 
labor  orgiinization  claims  tlie  right  to  represent  employees  icho  are  or  may  be 
hired  or  assigned  to  perform  the  work  taslvs  in  dispute,  any  union  charters  or  itv- 
terunion  agreements  purporting  to  define  areas  of  jurisdiction  betiveen  or  among 
the  contending  labor  organizations,  the  decisions  of  any  agency  established  by 
unions  to  consider  such  disputes,  the  past  work  history  of  the  organizations  in- 
volved in  the  dispute,  and  tlie  policies  of  this  Act.  If  an  arbitrator  is  appointed  to 
hear  and.  determine  a  dispute,  he  shall  proceed  in  accordance  with  such  r\iles  and 
regulations  as  the  Board  may  prescribe;  and  his  award  determining  the  dispttte 
shall  have  the  same  effect  as  an  atvard  of  the  Board.  In  any  proceeding  tinder  this 
section^  the  employer  whose  assignment  or  prospective  assignment  of  a  particular 
work  task  is  in  controversy  shall  have  an  opportunity  to  be  heard  in  any  hearing 
conducted  by  the  Board,  or  an  arbitrator,  as  the  case  may  be.  If  at  any  stage  of  the 
proceeding  it  shall  appear  to  the  Board  that  the  dispute  is  in  fact  one  concerning 
representation,  it  shall  treat  the  ease  as  one  instituted  under  section  9{c)  of  this 
Act  and  proceed  accordingly. 

["(1)  Whenever  it  is  charged  that  any  person  has  engaged  in  an  unfair  labor 
practice  within  the  meaning  of  paragraph  (4)  (A),  (B),  or  (C)  of  section  8(b), 
the  preliminary  investigation  of  such  charge  shall  be  made  forthwith  and  given 
priority  over  all  other  cases  except  cases  of  like  character  in  the  ofiice  where  it  is 
filed  or  to  which  it  is  I'eferred.  If,  after  such  investigation,  the  officer  or  regional 
attorney  to  whom  the  matter  may  be  referred  has  reasonable  cause  to  believe 
such  charge  is  true  and  that  a  complaint  should  issue,  he  shall,  on  behalf  of  the 
Board,  petition  any  district  court  of  the  United  States  (including  the  District 
Court  of  the  United  States  for  the  District  of  Columbia)  within  any  district 
where  the  unfair  labor  practice  in  question  has  occurred,  is  alleged  to  have  oc- 
curred, or  wherein  such  person  resides  or  transacts  business,  for  appropriate 
injunctive  relief  pending  the  final  adjudication  of  the  Board  with  respect  to  such 
matter.  Upon  the  filing  of  any  such  petition  the  district  court  shall  have  jurisdic- 
tion to  grant  such  injunctive  relief  or  temporary  restraining  order  as  it  deems 
just  and  proper,  notwithstanding  any  other  provisions  of  law :  Provided  further, 
That  no  temporary  restraining  order  shall  be  issued  without  notice  unless  a  peti- 
tion alleges  that  substantial  and  irreparable  injury  to  the  charging  party  will  be 
unavoidable  and  such  temporary  restraining  order  shall  be  effective  for  no  longer 
than  five  days  and  will  become  void  at  the  expiration  of  such  period.  Upon  filing 
of  any  such  petition  the  courts  shall  cause  notice  thereof  to  be  served  upon  any 
person  involved  in  the  charge  and  such  person,  including  the  charging  party,  shall 
be  given  an  opportunity  to  appear  by  covmsel  and  present  any  relevant  testimony  : 
Provided  further,  That  for  the  purposes  of  this  subsection  district  courts  shall  be 
deemed  to  have  jurisdiction  of  a  labor  organization  (1)  in  the  district  in  which 
such  organization  maintains  its  principal  office,  or  (2)  in  any  district  in  which  its 
duly  authorized  officers  or  agents  are  engaged  in  promoting  or  protecting  the  in- 
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terests  of  employee  members.  The  service  of  legal  process  upon  such  officer  or 
agent  shall  constitute  service  upon  the  labor  organization  and  make  such  orga- 
nization a  party  to  the  suit.  In  situations  where  such  relief  is  appropriate  the 
procedure  specified  herein  shall  apply  to  charges  with  respect  to  section 
8(b)(4)(D).J 

"INVESTIGATOBT     POWERS 

"Sec.  11.  For  the  purpose  of  all  hearings  and  investigations,  which,  in  the 
opinion  of  the  Board  are  necessary  and  proper  for  the  exercise  of  the  powers 
vested  in  it  by  section  9  and  section  10 — 

"(1)  The  Board,  or  its  duly  authorized  agents  or  agencies,  shall  at  all  reason- 
able times  have  access  to,  for  the  purpose  of  examination,  and  the  right  to  copy 
any  evidence  of  any  person  being  investigated  or  proceeded  against  that  relates  to 
any  matter  imder  investigation  or  in  question.  [The  Board,  or  any  member 
thereof,  shall  upon  application  of  any  party  to  such  proceedings,  forthwith  issue 
to  such  party  subpenas  requiring  the  attendance  and  testimony  of  witnesses  or  the 
production  of  any  evidence  in  such  proceeding  or  investigation  requested  in  such 
application.  Within  five  days  after  the  service  of  a  subpena  on  any  person  requir- 
ing the  production  of  any  evidence  in  his  possession  or  under  his  control,  such 
person  may  petition  the  Board  to  revoke,  and  the  Board  shall  revoke,  such  sub- 
pena if  in  its  opinion  the  evidence  whose  production  is  required  does  not  relate  to 
any  matter  under  investigation,  or  any  matter  in  question  in  such  proceedings,  or 
if  in  its  opinion  such  subpena  does  not  describe  with  sufficient  particularity  the  evi- 
dence whose  production  is  required.]  Any  member  of  the  Board  shall  have  power 
to  issue  subpenas  requiring  the  attendance  and  testimony  of  witnesses  and  the 
production  of  any  evidence  that  relates  to  any  matter  under  investigation  or  in 
question,  before  the  Board,  its  member,  agent,  or  agency  conducting  the  hearings 
or  investigation.  Any  member  of  the  Board,  or  any  agent  or  agency  designated  by 
the  Board  for  such  purposes,  may  administer  oaths  and  affirmations,  examine 
witnesses,  and  receive  evidence.  Such  attendance  of  witnesses,  and  the  production 
of  such  evidence  may  be  required  from  any  place  in  the  United  States  or  any 
Territory  or  possession  thereof  at  any  designated  place  of  hearing. 

"(2)  In  case  of  contumacy  or  refusal  to  obey  a  subpena  issued  to  any  person, 
any  [district  court  of  thel  United  States  district  court  or  the  United  States 
courts  of  any  Territory  or  possession,  [or  the  District  Court  of  the  United  States 
for  the  District  of  Columbia.]  within  the  jurisdiction  of  which  the  inquiry  is 
carried  on  or  within  the  jurisdiction  of  which  said  person  guilty  of  contumacy  or 
refusal  to  obey  is  found  or  resides  or  transacts  business,  upon  application  by  the 
Board  shall  have  jurisdiction  to  issue  to  such  person  an  order  requiring  such  per- 
son to  appear  before  the  Board,  its  member,  agent,  or  agency,  there  to  produce 
evidence  if  so  ordered,  or  there  to  give  testimony  touching  the  matter  under  in- 
vestigation or  in  question ;  and  any  failure  to  obey  such  order  of  the  court  may 
be  punished  by  said  court  as  a  contempt  thereof. 

"(3)  No  person  shall  be  excused  from  attending  and  testifying  or  from  pro- 
ducing books,  records,  correspondence,  documents,  or  other  evidence  in  obedience 
to  the  subpena  of  the  Board,  on  the  ground  that  the  testimony  or  evidence  required 
of  him  may  tend  to  incriminate  him  or  subject  him  to  a  penalty  or  forfeiture; 
but  no  individual  shall  be  prosecuted  or  subjected  to  any  penalty  or 
forfeiture  for  or  on  account  of  any  transaction,  matter,  or  thing  concerning  which 
he  is  compelled,  after  having  claimed  his  privilege  against  self-incrimination,  to 
testify  or  produce  evidence,  except  that  such  individual  so  testifying  shall  not  be 
exempt  from  prosecution  and  punishment  for  perjury  committed  in  so  testifying. 
"(4)  Complaints,  orders,  and  other  process  and  papers  of  the  Board,  its  member, 
agent,  or  agency,  may  be  served  either  personally  or  by  registered  mail  or  by 
telegraph  or  by  leaving  a  copy  thereof  at  the  principal  office  or  place  of  business 
of  the  person' required  to  be  served.  The  verified  return  by  the  individual  so 
serving  the  same  setting  forth  the  manner  of  such  service  shall  be  proof  of  the 
same,  and  the  return  post  office  receipt  or  telegraph  receipt  therefor  when  regis- 
tered and  mailed  or  telegraphed  as  aforesaid  shall  be  proof  of  service  of  the  same. 
Witnesses  summoned  before  the  Board,  its  member,  agent,  or  agency,  shall  be 
paid  the  same  fees  and  mileage  that  are  paid  witnesses  in  the  courts  of  the  United 
States,  and  witnesses  whose  depositions  are  taken  and  the  persons  taking  the 
same  shall  severally  be  entitled  to  the  same  fees  as  are  paid  for  like  services  in 
the  courts  of  the  United  States. 
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"(5)  All  process  of  any  court  to  which  application  may  be  made  under  this 
Act  may  be  served  in  the  judicial  district  wherein  the  defendant  or  other  person 
required  to  be  served  resides  or  may  be  found. 

"(6)  The  several  departments  and  agencies  of  the  Government,  when  directed 
by  the  President,  shall  furnish  the  Board,  upon  its  request,  all  records,  papers, 
and  information  in  their  possession  relating  to  any  matter  before  the  Board. 

"Sec.  12.  Any  person  who  shall  willfully  resist,  prevent,  impede,  or  interfere 
with  any  member  of  the  Board  or  any  of  its  agents  or  agencies  in  the  performance 
of  duties  pursuant  to  this  Act  shall  be  punished  by  a  fine  of  not  more  than  $5,000 
or  by  imprisonment  for  not  more  than  one  year,  or  both. 

"limitations 

"Sec.  13.  Nothing  in  this  Act,  except  as  specifically  provided  herein,  shall 
be  construed  so  as  either  to  interfere  with  or  impede  or  diminish  in  any  way  the 
right  to  strike,  or  to  affect  the  limitations  or  qualifications  on  that  right. 

"Sec.  14.  Nothing  herein  shall  prohibit  any  individual  employed  as  a  super- 
visor from  becoming  or  remaining  a  member  of  a  labor  organization,  but  no 
employer  subject  to  this  Act  shall  be  compelled  to  deem  individuals  defined  herein 
as  supervisors  as  employees  for  the  purpose  of  any  law,  either  national  or  local, 
relating  to  collective  bargaining. 

"(b)  Nothing  in  this  Act  shall  be  construed  as  authorizing  the  execution  or 
application  of  agreements  requiring  membership  in  a  labor  organiztition  as  a 
condition  of  employment  in  any  State  or  Territory  in  which  such  execution  or 
application  is  prohibited  by  State  or  Territorial  law. 

"Sec.  15.  Wherever  the  application  of  the  provisions  of  section  272  of  chapter 
10  of  the  Act  entitled  'An  Act  to  establish  a  uniform  system  of  bankruptcy 
throughout  the  United  States',  approved  July  1,  1898,  and  Acts  amendatory 
thereof  and  supplementary  thereto  (U.S.C,  title  11,  sec.  672),  conflicts  with  the 
application  of  the  provisions  of  this  Act,  this  Act  shall  prevail :  Protiided,  That 
in  any  situation  where  the  provisions  of  this  Act  cannot  be  validly  enforced,  the 
provisions  of  such  other  Acts  shall  remain  in  full  force  and  effect. 

E"Sec.  10.  If  any  provision  of  this  Act,  or  the  application  of  sucli  provisinn 
to  any  person  or  circumstances,  shall  be  held  invalid,  the  remainder  of  this  Act,  or 
the  application  of  such  provision  to  persons  or  circumstances  other  than  those 
as  to  which  it  is  held  invalid,  shall  not  be  affected  thereby. 

t"SEC.  17.  This  Act  may  be  cited  as  the  'National  Labor  Relations  Act'." 

[effective   date   of    CERTAIN   CHANGES 

[Sec  102.  No  provision  of  this  title  shall  be  deemed  to  make  an  unfnir  labor 
practice  any  act  which  was  performed  prior  to  the  date  of  the  enactment  of  this 
Act  which  did  not  constitute  an  unfair  labor  practice  prior  thereto,  and  the 
provisions  of  section  8(a)(3)  and  section  8(b)  (2)  of  the  National  Labor  Relations 
Act  as  amended  by  this  title  shall  not  make  an  unfair  labor  practice  the  perform- 
ance of  any  obligation  under  a  collective-bargaining  agreement  entered  into 
prior  to  the  date  of  the  enactment  of  this  Act,  or  (in  the  case  of  an  agreement  for 
a  period  of  not  more  than  one  year)  entered  into  on  or  after  such  date  of  enact- 
ment, but  prior  to  the  effective  date  of  this  title,  if  the  performance  of  such 
obligation  would  not  have  constituted  an  unfair  labor  practice  under  section  8(3) 
of  the  National  Labor  Relations  Act  prior  to  the  effective  date  of  this  title,  unless 
such  agreement  was  renewed  or  extended  subsequent  thereto. 

[Sec  103.  No  provisions  of  this  title  shall  affect  any  certification  of  repre- 
sentatives or  any  determination  as  to  the  appropriate  collective-bargaining 
unit,  which  was  made  under  section  9  of  the  National  Labor  Relations  Act  prior 
to  the  effective  date  of  this  title  until  one  year  after  the  date  of  such  certification 
or  if,  in  respect  of  any  such  certification,  a  collective-bargaining  contract  was 
entered  into  prior  to  the  effective  date  of  this  title,  until  the  end  of  the  contract 
period  or  until  one  year  after  such  date,  whichever  first  occurs. 

[Sec  104.  The  amendments  made  by  this  title  shall  take  effect  sixty  days 
after  the  date  of  the  enactment  of  this  Act,  except  that  the  authority  of  the 
President  to  appoint  certain  oflScers  conferred  upon  him  by  section  3  of  the 
National  Labor  Relations  Act  as  amended  by  this  title  may  be  exercised  forth- 
with.] 
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SUITS   BY   AND   AGAINST   LABOR   ORGANIZATIONS 

Sec.  16.  (a)  Suits  for  violation  of  contracts  between  an  employer  and  a  labor- 
organization  representing  employees  in  an  industry  affecting  commerce  as  defined- 
in  this  Act,  or  between  any  such  labor  organizations,  may  be  brought  in  any 
district  court  of  the  United  States  having  jurisdiction  of  thp  parties,  without 
respect  to  the  amount  in  controversy  or  without  regard  to  the  citizenship  of  the- 
parties. 

(b)  Any  labor  organization  which  represents  employees  in  an  industry  affecting 
commerce  as  defined  in  this  Act  and  any  employer  whose  activities  affect  com- 
merce as  defined  in  this  Act  shall  be  bound  by  the  acts  of  its  agents.  Any  such 
labor  organization  may  sue  or  be  sued  as  an  entity  and  in  behalf  of  the  employees* 
whom  it  represents  in  the  courts  of  the  United  States.  Any  money  judgment 
against  a  labor  organization  in  a  district  court  of  the  United  Stntes  shall  be 
enforceable  only  against  the  organization  as  an  entity  and  against  its  assets,  and 
shall  not  be  enforceable  against  any  individuol  member  or  his  assets. 

(c)  For  the  purposes  of  actions  and  proceedings  by  or  against  labor  organiza- 
tions in  the  district  courts  of  the  United  States,  district  courts  shall  be  deemed  to 
have  jurisdiction  of  a  labor  oragnization  (1)  in  the  district  in  which  such  organi- 
zation maintains  its  principal  office,  or  (2)  in  any  district  in  which  its  duly  au- 
thorized officers  or  agents  are  engaged  in  representing  or  acting  for  employee 
members. 

(d)  The  service  of  summons,  subpena,  or  other  legal  process  of  any  court  of 
the  United  States  upon  an  officer  or  agent  of  a  labor  organization,  in  his  capacity 
as  such,  shall  constitute  service  upon  the  labor  organization. 

(Note. — Section  16  has  been  taken  without  change  from  title  III 
where  it  appeared  as  section  301.) 

Sec.  17.  Whoever  shall  be  injured  in  his  business  or  property  by  reason  of  any 
act  or  acts  which  are  made  an  unfair  labor  practice  under  section  8(b)  (4)  may 
sue  therefor  in  any  district  court  of  the  Iinited  States  subject  to  the  limitations 
and  provisions  of  section  16  hereof  without  respect  to  the  amoimt  in  controversy, 
or  in  any  other  court  having  jurisdiction  of  the  parties,  and  shall  recover  the 
damages  by  him  sustained  and  the  cost  of  the  suit. 

(Note. — Section  17  appears  in  the  present  law  as  section  30?>(b). 
Section  303(a)  which  merely  repeats  section  8(b)  (4)  is  unnecessary.) 

RESTRICTIONS  ON  PAYMENTS  TO  EMPLOYEE  REPRESENTATIVES 

Sec.  is.  (a)  It  shall  be  unlawful  for  any  employer  to  pay  or  deliver,  or  to  agree- 
to  pay  or  deliver,  any  money  or  other  thing  of  value  to  any  representative  of  any 
of  his  employees  who  are  employed  in  an  industry  affecting  commerce. 

(b)  It  shall  be  unlawful  for  any  representative  of  any  employees  who  are 
employed  in  an  industry  affecting  commerce  to  receive  or  accept,  or  to  agree  to 
receive  or  accept,  from  the  employer  of  such  employees  any  money  or  other  thing 
of  value. 

(c)  The  provisions  of  this  section  shall  not  be  applicable  (1)  with  respect  to 
any  money  or  other  thing  of  value  payable  by  an  employer  to  any  representative 
who  is  an  employee  or  former  employee  of  such  employer,  as  compensation  for,  or 
by  reason  of  his  services  as  an  employee  of  such  employer;  (2)  with  respect  to- 
the  payment  or  delivery  of  any  money  or  other  thing  of  value  in  satisfaction  of  a 
judgment  of  any  court  or  a  decision  or  award  of  an  arbitrator  or  impartial  chair- 
man or  in  compromise,  adjustment,  settlement  or  release  of  any  claim,  complaint, 
grievance,  or  dispute  in  the  absence  of  fraud  or  duress;  (3)  with  respect  to  the 
sale  or  purchase  of  an  article  or  commodity  at  the  prevailing  market  price  in  the 
regular  course  of  business  ;  (4)  with  respect  to  money  deducted  from  the  wages  of 
employees  in  payment  of  [membership  dues]  periodic  dues  or  initiation  fees  ( dut 
not  including  fines,  assessments,  penalties,  or  other  payments)  in  a  lahor  organiza- 
tion: Provided,  That  the  employer  has  received  from  each  employee  on  whose 
account  such  deductions  are  made,  a  written  assignment  which  shall  [not  be 
irrevocable  for  a  period  of  more  than  one  year,  or  beyond  the  termination  date- 
of  the  applicable  collective  agreement  whichever  occurs  sooner  ;3  be  revocable  in 
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writing  after  the  expiration  of  one  year  or  upon  the  termination  date  of  the  ap- 
plicable collective  agreement,  whichever  occurs  sooner;  or  (5)  with  respect  to 
money  or  other  thing  of  value  paid  to  a  trust  fund  established  by  such  represent- 
ative, if  the  Secretary  of  Labor  shall  have  made  a  thorough  examination  of  all 
the  provisions  of  the  agreement  establishing  such  fund  (including  the  holding  of 
a  hearing  if  requested  by  any  person  demonstrating  an  interest)  and  certified 
that  such  fund  meets  the  following  requirements:  That  it  be  for  the  sole  and 
exclusive  purpose  of  providing  benefits  for  employees  of  such  employer  (or  for 
such  employees  jointly  with  employees  of  other  employers  making  similar  pay- 
ments) :  Provided,  That  (A)  such  payments  are  held  in  trust  for  the  purpose  of 
paying,  either  from  principal  or  income  or  both,  benefits  with  respect  to  such 
employees  on  account  of  death,  injury,  illness,  unemployment,  retirement,  medi- 
cal, surgical  or  hospital  care  (which  may  include  medical,  surgical  or  hospital 
care  for  families  and  dependents  of  such  employees),  or  for  any  one  or  more  of 
such  benefits,  or  for  providing  any  one  or  more  of  such  benefits  through  contracts 
with  insurers;  (B)  the  detailed  basis  on  which  such  payments  are  to  be  made 
is  specified  in  a  written  agreement  with  the  employer;  (C)  unless  waived  by  the 
employer,  employers  and  employees  are  equally  represented  in  the  administration 
of  such  fund  together  with  such  impartial  umpire  to  settle  a  dispute  in  the  ad- 
ministration of  the  fund  as  may  be  agreed  upon,  or  in  the  event  no  such  umpire 
has  been  agreed  upon  within  a  reasonable  time  after  a  dispute  has  arisen  the 
District  Court  of  the  United  States  for  the  district  in  which  the  trust  fund  has 
its  principal  office  is  empowered  to  use  such  impartial  umpire  upon  petition  of 
any  trustee ;  (D)  there  shall  be  an  annual  audit  of  the  trust  fund,  a  statement  of 
the  results  of  which  shall  be  available  for  inspection  by  interested  persons  at  the 
principal  ofiice  of  the  trust  fund  and  at  such  other  places  as  may  be  designated  by 
agreement  between  the  employers  and  the  representative ;  and  ( E )  such  employer 
payments  as  are  intended  to  be  used  for  the  purpose  of  providing  pensions  or 
annuities  through  benefit  payments  made  to  such  persons  directly  from  the  trust 
estate  are  made  to  a  separate  trust  which  provides  that  the  fimds  held  therein 
cannot  be  used  for  any  purpose  other  than  paying  such  pensions  or  annuities. 

[(d)  Any  person  who  willfully  violates  any  of  the  provisions  of  this  section 
shall,  upon  conviction  thereof,  be  guilty  of  a  misdemeanor  and  be  subject  to  a 
fine  of  not  more  than  $10,000  or  to  imprisonment  for  not  more  than  one  year, 
or  both.] 

(d)  The  district  courts  of  the  United  States  and  the  United  States  courts  of  the 
Territories  and  possessions  shall  have  jurisdiction,  for  cause  shown,  to  restrain 
violations  of  this  section,  without  regard  to  the  provisions  of  sections  6  and  20  of 
such  Act  of  October  15,  1914,  as  amended  (U.  S.  C,  title  15,  sec.  17,  and  title  29, 
sec.  52),  and  the  provisions  of  the  Act  entitled  "An  Act  to  amend  the  Judicial 
Code  and  to  define  and  limit  the  jurisdiction  of  courts  sitting  in  equity,  and  for 
other  purijoses",  approved  March  23,  1932  (U.  S.  C,  title  29,  sees.  101-115). 

(e)  This  section  shall  not  apply  to  any  contract  in  force  on  the  date  of  enact- 
ment of  the  National  Labor  Relations  Act  of  1949  until  the  expiration  of  such 
contract,  or  until  July  1,  1950,  whichever  first  occurs. 

(f)  Compliance  with  the  restrictions  contained  in  subsection  (c)  (5)  (B)  upon 
contributions  to  trust  funds,  otherwise  lawful,  shall  not  be  applicable  to  con- 
tributions to  such  trust  funds  established  by  collective  agreement  prior  to  January 
1,  1946,  nor  shall  subsection  (c)  (5)  (A)  be  construed  as  prohibiting  contribu- 
tions to  such  trust  funds  if  prior  to  January  1,  1947,  such  funds  contained  provi- 
sions for  pooled  vacation  benefits. 

(Note. — Section  18  appears  in  the  present  law  as  section  302. 
Changes  are  shown  in  italics. ) 

BAR    TO   CERTAIN   PROCEEDINGS 

Sec.  103.  Notwithstanding  the  provisions  of  the  Act  of  February  25,  1871  (16 
Stat.  4^2),  neither  the  Board  nor  any  court  of  the  United  States  shall  have  juris- 
diction to  entertain,  process,  make,  impose,  or  enforce  any  petition,  complaint, 
order,  liability,  or  punishment  under  the  Labor-Management  Relations  Act,  1947, 
with  respect  to  any  act  or  omission  occurring  prior  to  the  date  of  enactment  of 
the  National  Labor  Relations  Act  of  1949,  unless  such  act  or  omission  could  have 
been  the  subject  of  a  proceeding  under  the  National  Labor  Relations  Act  of  1949. 
No  complaint  shall  hereafter  be  issued  by  the  National  Labor  Relations  Board 
based  upon  any  unfair  labor  practice  occurring  prior  to  August  22,  1947,  unless 
charges  with  respect  thereto  were  pending  before  the  Board  on  January  1,  1949. 
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EFFECTIVE   DATE    OF   CERTAIX    CHANGES 

Sec.  104-  No  provisions  of  this  title  shall  affect  any  certification  of  representa- 
ti/ves  or  any  determination  as  to  the  appropriate  collective-bargaining  unit,  which 
was  made  under  section  9  of  the  National  Labor  Relations  Act  prior  to  the  effec- 
tive date  of  this  title  until  one  year  after  the  date  of  such  certification  or  if,  in 
respect  of  any  such  certification,  a  collective-bargaining  contract  was  entered 
into  prior  to  the  effective  date  of  this  title,  until  the  end  of  the  contract  period 
or  until  one  year  after  such  date,  whichever  first  occurs. 

Sec.  105.  The  amendments  made  by  this  title  shall  take  effect  thirty  days  after 
the  date  of  the  enactment  of  this  Act,  except  that  the  authority  of  the  President 
to  appoint  additional  members  conferred  upon  him  by  section  3  of  the  National 
Labor  Relations  Act  as  amended  by  this  title  may  be  exercised  forthwith. 

Title  II — Conciliation  of  Labor  Disputp:s  in  Industries  Affecting 
Commerce  [ :  National  Emergencies] 

Sec.  201.  That  it  is  the  policy  of  the  United  States  that— 

(a)  sound  and  stable  industrial  peace  and  the  advancement  of  the  general 
welfare,  health,  and  safety  of  the  Nation  and  of  the  best  interests  of  employers 
and  employees  can  most  satisfactorily  be  secured  by  the  settlement  of  issues 
between  employers  and  employees  through  the  processes  of  conference  and 
collective  bargaining  may  be  advanced  by  making  available  full  and  adequate 
employees ; 

(b)  the  settlement  if  issues  between  employers  and  empolyees  through 
collective  bargaining  may  be  advamed  by  making  available  ivAl  and  adequate 
governmental  facilities  for  conciliation,  mediation,  and  voluntary  arbitration 
to  aid  and  enconrge  employers  and  the  representatives  of  their  employees 
to  reach  and  maintain  agreements  concerning  rates  of  pay,  hours,  and  working 
conditions,  and  to  make  all  reasonable  efforts  to  settle  their  differences  by 
mutual  agreement  reached  through  conferences  and  collective  bargaining  or 
by  such  methods  as  may  be  provided  for  in  any  applicable  agreement  for  the 
settlement  of  disputes  ;  and 

(c)  certain  controversies  which  arise  between  parties  to  collective-bargain- 
ing agreements  may  be  avoided  or  minimized  by  making  available  full  and 
adequate  governmental  facilities  for  furnishing  assistance  to  employers  and 
the  representatives  of  their  employees  in  formulating  for  inclusion  within 
such  agreements  provision  for  adequate  notice  of  any  proposed  changes  in  the 
terms  of  such  agreements,  for  the  final  adjustment  of  grievances  or  questions 
regarding  the  application  or  interpretation  of  such  agreements,  and  other 
provisions  designed  to  prevent  the  subsequent  arising  of  such  controversies. 

federal  mediation  and  conciliation  service 

Sec  202.  (a)  [There  is  hereby  created  an  independent  agency  to  be  known 
as  the  Federal  Mediation  and  Conciliation  Service  (herein  referred  to  as  the 
"Service",  except  that  for  sixty  days  after  the  date  of  the  enactment  of  this  Act 
such  term  shall  refer  to  the  Conciliation  Service  of  the  Department  of  Labor). 
The  Service  shall  be  under  the  direction  of  a  Federal  Mediation  and  Conciliation 
Director  (hereinafter  referred  to  as  the  "Director"),  who  shall  be  appointed  by 
the  President  by  and  with  the  advice  and  consent  of  the  Senate.l  The  Federal 
Mediation  and  Conciliation  Service  {herein  referred  to  as  the  "Service")  is  hereby 
continued  as  an  independent  agency  of  the  United  States.  The  Service  shall  remain 
under  the  direction  of  a  Federal  Mediation  and  Conciliation  Director  (hereinafter 
referred  to  as  the  ''Director").  The  Director  in  office  on  the  date  of  enactment  of 
the  National  Labor  Relations  Act  of  1949  shall  continue  in  offixe  without  re- 
appointtnent,  but  his  successor  shall  be  appointed  by  the  President  by  and  with  the 
advice  and  consent  of  the  Senate.  The  Director  and  the  Service  shall  not  be  sub- 
ject in  any  way  to  the  jurisdiction  or  authority  of  the  Secretary  of  Labor  or  any 
official  or  division  of  the  Department  of  Labor.  The  Director  shall  receive  com- 
pensation at  the  rate  of  $12,000  per  annum.  The  Director  shall  not  engage  in  any 
other  business,  vocation,  or  employment. 

(b)  The  Director  is  authorized,  subject  to  the  civil-service  laws,  to  appoint 
such  clerical  and  other  personnel  as  may  be  deemed  necessary  for  the  execution  of 
the  functions  of  the  Service,  and  shall  fix  their  compensation  in  accordance  with 
the  Classification  Act  of  1923,  as  amended,  and  may,  without  regard  to  the  pro- 
visions of  the  civil-service  laws  and  the  Classification  Act  of  1923,  as  amended, 
appoint  and  fix  the  compensation  of  such  conciliators  and  mediators  as  may  be 


1296 

necessary  to  carry  out  the  functious  of  the  Service.  The  Director  is  authorized 
to  make  such  expenditures  for  supplies,  facilities,  and  services  as  he  deems  neces- 
sary. Such  expenditures  shall  be  allowed  and  paid  upon  presentation  of  itemized 
voxichers  therefor  approved  by  the  Director  or  by  any  employee  designated  by 
him  for  that  purpose. 

(c)  The  principal  office  of  the  Service  shall  be  in  the  District  of  Columbia,  but 
the  Director  may  establish  regional  offices  convenient  to  localities  in  which  labor 
controversies  are  likely  to  arise.  The  Director  may  l)y  order,  subject  to  revocation 
at  any  time,  delegate  any  authority  and  discretion  conferred  upon  him  by  this 
Act  to  any  regionnl  director,  or  other  officer  or  employee  of  the  Service.  The 
Director  may  establish  suitable  procedures  for  cooperation  with  State  and  local 
mediation  agencies.  The  Director  shall  make  an  annual  report  in  writing  to 
Congress  at  the  end  of  the  fiscal  year. 

[(d)  All  mediation  and  conciliation  functions  of  the  Secretary  of  Labor  or 
the  United  States  Conciliation  Service  under  section  8  of  the  Act  entitled  "An 
Act  to  create  a  Department  of  Labor",  approved  March  4,  1913  (U.  S.  C,  title 
29,  sec.  51),  and  all  functions  of  the  United  States  Conciliation  Sei-vice  under 
any  other  law  are  hereby  transferred  to  the  Federal  Mediation  and  Conciliation 
Service,  together  with  the  personnel  and  records  of  the  United  States  Concilia- 
tion Service.  Such  transfer  shall  take  effect  upon  the  sixtieth  day  after  the  date 
of  enactment  of  this  Act.  Such  transfer  shall  not  affect  any  proceedings  pending 
before  the  United  States  Conciliation  Service  or  any  certification,  order,  rule, 
or  regulation  theretofore  made  by  it  or  by  the  Secretivry  of  Labor.  The  Director 
and  the  Sei'vice  shall  not  be  subject  in  any  way  to  the  jurisdiction  or  authority 
of  the  Secretary  of  Labor  or  any  official  or  division  of  the  Department  of  Labor. 
[Sec.  203.  (a)  It  shall  be  the  duty  of  the  Service,  in  order  to  prevent  or 
minimize  interruptions  of  the  free  flow  of  commerce  gro-oing  out  of  labor  dis- 
putes, to  assist  parties  to  labor  disputes  in  industries  affecting  commerce  to 
settle  such  disputes  through  conciliation  and  mediation. 

[(b)  The  Service  may  proffer  its  services  in  any  labor  dispute  in  any  industry 
affecting  commerce,  either  upon  its  o\vn  motion  or  upon  the  request  of  one  or 
more  of  the  parties  to  the  dispute,  whenever  in  its  judgment  such  dispute 
threatens  to  cause  a  substantial  interruption  of  commerce.  The  Director  and 
the  Service  are  directed  to  avoid  attempting  to  mediate  disputes  which  would 
have  only  a  minor  effect  on  interstate  commerce  if  State  or  other  conciliation 
services  are  available  to  the  parties.  Whenever  the  Service  does  proffer  its 
services  in  any  dispute,  it  shall  be  the  duty  of  the  Service  promptly  to  put  itself 
in  communication  with  the  parties  and  to  use  its  best  efforts,  by  mediation  and 
conci'.iation,  to  bring  them  to  agreement. 

[(c)  If  the  Director  is  not  able  to  bring  the  parties  to  agreement  by  concilia- 
tion within  a  reasonable  time,  he  shall  seek  to  induce  the  parties  voluntarily  to 
seek  other  means  of  settling  the  dispute  without  resort  to  strike,  lock-out^  or  other 
coercion,  including  submission  to  the  employees  in  the  bargaining  unit  of  the 
employer's  last  offer  of  settlement  for  approval  or  rejection  in  a  secret  ballot. 
The  failure  or  refusal  of  either  party  to  agree  to  any  procedure  suggested  by  the 
Director  shall  not  be  deemed  a  violation  of  any  duty  or  obligation  imposed  by 
this  Act. 

[(d)  Final  adjustment  by  a  method  agreed  upon  by  the  parties  is  hereby 
declared  to  be  the  desirable  method  for  settlement  of  grievance  disputes  arising 
over  the  application  on  interpretation  of  an  existing  collective-bargaining  agree- 
ment. The  Sen'ice  is  directed  to  make  its  conciliation  and  mediation  services 
available  in  the  settleinent  of  such  grievance  disputes  only  as  a  last  resort  and 
in  exceptional  cases. 

[Sec.  204.  (a)  In  order  to  prevent  or  minimize  interruptions  of  the  free  flow 
of  commerce  growing  out  of  labor  disputes,  employers  and  employees  and  their 
representatives,  in  any  industry  affecting  commerce,  shall — 

[(1)  exert  every  reasonable  effort  to  make  and  maintain  agreements  con- 
cerning rates  of  pay,  hours,  and  working  conditions,  including  provision  for 
adequate  notice  of  any  proposed  change  in  the  terms  of  such  agreements ; 
[(2)  whenever  a  dispute  arises  over  the  terms  or  application  of  a  collective- 
bargaining  agreement  and  a  conference  is  requested  by  a  party  or  prospective 
party  thereto,  arrange  promptly  for  such  a  conference  to  be  held  and  endeavor 
in  such  conference  to  settle  such  dispute  expeditiously  ;  and 

[(3)  in  case  such  dispute  is  not  settled  by  conference,  participate  fully 
and  promjitly  in  such  meetings  as  may  be  undertaken  by  the  Service  under 
this  Act  for  the  purpose  of  aiding  in  a  settlement  of  the  dispute. 
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[Sec.  205  (a)  There  is  hereby  created  a  National  Labor-Management  Panel 
which  shall  be  composed  of  twelve  members  appointed  by  the  President,  six  of 
whom  shall  be  selected  from  among  persons  outstanding  in  the  field  of  manage- 
ment and  six  of  whom  shall  be  selected  from  any  persons  outstanding  in  the 
field  of  labor.  Each  member  shall  hold  office  for  a  term  of  three  years,  except 
that  any  member  appointed  to  fill  a  vacancy  occurring  prior  to  the  expiration 
of  the  term  for  which  his  predecessor  was  appointed  shall  be  notified  for  the 
remainder  of  such  term,  and  the  terms  of  ofiice  of  the  members  first  taking  office 
shall  expire,  as  designated  by  the  President  at  the  time  of  appointment,  four  at 
the  end  of  the  first  year,  four  at  the  end  of  the  second  year,  and  four  at  the  end 
of  the  third  year  after  the  date  of  appointment.  Members  of  the  panel,  when 
serving  on  business  of  the  panel,  shall  be  paid  compensation  at  the  rate  of  $25 
per  day,  and  shall  also  be  entitled  to  receive  an  allowance  for  actual  and  necessary 
travel  and  subsistence  expenses  while  so  serving  away  from  their  places  of 
residence. 

E(b)  It  shall  Ije  the  duty  of  the  panel,  at  the  request  of  the  Director,  to  advise 
in  the  avoidance  of  industrial  controversies  and  the  manner  in  which  mediation 
and  voluntary  adjustment  shall  be  administered,  particularly  with  reference  to 
controversies  affecting  the  general  welfare  of  the  country. 

[national  emergencies 

[Sec.  206.  Whenever  in  the  opinion  of  the  President  of  the  United  States,  a 
threatened  or  actual  strike  or  lock-out  affecting  an  entire  industry  or  a  substantial 
part  thereof  engaged  in  trade,  commerce,  transportation,  transmission,  or  com- 
munication among  the  several  States  or  with  foreign  nations,  or  engaged  in  the 
production  of  goods  for  commerce,  will,  if  permitted  to  occur  or  to  continue,  imperil 
the  national  health  or  safety,  he  may  appoint  a  board  of  inquiry  to  inquire  into 
the  issues  involved  in  the  dispute  and  to  make  a  written  report  to  him  within  such 
time  as  he  shall  prescribe.  Such  report  shall  include  a  statement  of  the  facts 
with  respect  to  the  dispute,  including  each  party's  statement  of  its  position  but 
shall  not  contain  any  recommendations.  The  President  shall  file  a  copy  of  such 
reiwrt  with  the  Service  and  shall  make  its  contents  available  to  the  public. 

[Sec.  207.  (a)  A  board  of  inquiry  shall  be  composed  of  a  chairman  and  such 
other  members  as  the  President  shall  determine,  and  shall  have  power  to  sit  and 
act  in  any  place  within  the  United  States  and  to  conduct  such  hearings  either  in 
public  or  in  private,  as  it  may  deem  necessary  or  proper,  to  ascertain  the  facts 
with  respect  to  the  causes  and  circumstances  of  the  dispute. 

[(b)  Members  of  a  board  of  inquiry  shall  receive  compensation  at  the  rate  of 
$50  for  each  day  actually  spent  by  them  in  the  work  of  the  board,  together  with 
necessary  travel  and  subsistence  expenses. 

[(c)  For  the  purpose  of  any  hearing  or  inquiry  conducted  by  any  board  ap- 
pointed under  this  title,  the  provisions  of  sections  9  and  10  (relating  to  the  attend- 
ance of  witnesses  and  the  production  of  books,  papers,  and  documents)  of  the 
Federal  Trade  Commission  Act  of  September  16,  1914,  as  amended  (U.  S.  C.  19, 
title  15,  sees.  49  and  50,  as  amended),  are  hereby  made  applicable  to  the  powers 
and  duties  of  such  board. 

[Sec.  208.  (a)  Upon  receiving  a  report  from  a  board  of  inquiry  the  President 
may  direct  to  Attoi-ney  General  to  petition  any  district  court  of  the  United  States 
having  .iurisdiction  of  the  parties  to  enjoin  such  strike  or  lock-out  or  the  continu- 
ing thereof,  and  if  the  court  finds  that  such  threatened  or  actual  strike  or  lock- 
out— 

[(i)  affects  an  entire  industry  or  a  substantial  part  thereof  engaged  in 
trade,  commerce,  transportation,  transmission,  or  communication  among  the 
several  States  or  with  foreign  nations,  or  engaged  in  the  production  of  goods 
for  commerce ;  and 

[  ( ii )  if  permitted  to  occur  or  to  continue,  will  imperil  the  national  health  or 
safety,  it  shall  have  jurisdiction  to  enjoin  any  such  strike  or  lock-out,  or  the 
continuing  thereof,  and  to  make  such  other  orders  as  may  be  appropriate. 

[(b)  In  any  case,  the  provisions  of  the  Act  of  March  23,  1932,  entitled  "An 
Act  to  amend  the  Judicial  Code  and  to  define  and  limit  the  jurisdiction  of  courts 
sitting  in  equity,  and  for  other  purposes",  shall  not  be  applicable. 

[(c)  The  order  or  orders  of  the  court  shall  be  subject  to  review  by  the  appro- 
priate circuit  court  of  appeals  and  by  the  Supreme  Court  upon  writ  of  certiorari 
or  certification  as  provided  in  sections  239  and  240  of  the  .Judicial  Code,  as 
amended  (U.S.C,  title  29,  sees.  346  and  347) . 
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[Sec.  209.  (a)  Whenever  a  district  court  has  issued  an  order  under  section  208 
enjoining  acts  or  practices  which  imperil  or  threaten  to  imperil  the  national 
health  or  safety,  it  sliall  be  the  duty  of  the  parties  to  tlie  labor  dispute  giving  rise 
to  such  order  to  make  every  el3:ort  to  adjust  and  settle  their  differences,  with  the 
assistance  of  the  Service  created  by  this  Act.  Neither  party  shall  be  under  any 
duty  to  accept,  in  wliole  or  in  part,  any  proposal  of  settlement  made  by  the  Service. 

[(b)  Upon  the  issuance  of  such  order,  the  President  shall  reconvene  the  board 
of  inquiry  which  has  previously  reported  with  respect  to  the  dispute.  At  the  end 
of  a  sixty-day  period  (unless  tiie  dispute  has  been  settled  by  that  time),  the 
board  of  inquiry  shall  report  to  the  President  the  current  position  of  the  parties 
and  tiie  elTorts  which  have  been  made  for  settlement,  and  shall  include  a  state- 
ment by  each  party  of  its  position  and  a  statement  of  the  employer's  last  offer 
of  settlement.  The  President  shall  make  such  report  available  to  the  public.  The 
National  Labor  Relations  Board,  within  the  succeeding  tifteeu  days,  shall  take 
a  secret  ballot  of  the  employees  of  eacli  employer  involved  in  the  dispute  on  tiie 
questicii  of  whether  they  wish  to  accept  the  final  offer  of  settlement  made  by 
their  employer  as  stated  by  him  and  shall  certify  the  results  thereof  to  the 
Attorney  General  within  five  days  thereafter. 

[Sec.  210.  L'pon  the  certification  of  tlie  results  of  such  ballot  or  upon  a  settle- 
ment being  reached,  whichever  liappens  sooner,  the  Attorney  General  shall  move 
the  court  to  discharge  tlie  injunction,  which  motion  shall  then  be  granted  and 
the  injunction  discharged.  When  such  motion  is  granted,  the  President  shall 
submit  to  tlie  Congress  a  full  and  comprehensive  report  of  the  proceedings,  in- 
cluding the  findings  of  the  board  of  inquiry  and  the  ballot  taken  by  the  National 
Labor  Relations  Board,  together  with  such  recommendations  as  he  may  see  fit 
to  make  for  consideration  and  appropriate  action.] 

FUNCTIONS    OF    THE    SERVICE 

Sec.  203.  (a)  The  Service  shall  assist  labor  and  management  in  settling  dis- 
putes  through  the  processes  of  free  collective  bargaining.  The  Director  shall  Iture 
authority  to  proffer  the  facilities  of  the  Service  in  any  labor  dispute  in  any 
industry  affecting  commerce  either  upoyi  his  own  motion  or  upon  the  request  of 
one  or  more  of  the  parties  to  the  dispute  whenever  in  his  judgment,  the  facilities 
of  the  Service  iclll  assist  the  parties  in  settling  the  dispute. 

(b)  Upon  request  of  the  parties  to  the  dispute,  tJtc  Service  shall  cooperate  in 
formulating  an  agreement  for  the  arbitration  of  the  dispute,  in  selecting  an  arbi- 
trator or  arbitrators,  and  in  making  such  other  arrangements  and  in  taking  such 
other  action  as  m::iy  be  necessary. 

(c)  The  Service  shall  furnish  to  employer,  employees,  and  other  public  and 
private  agencies,  information  concerning  the  practicability  and-  desirability  of 
establishing  suitable  agcr.eies  and  methods  to  aid  in  the  settlement  of  labor  dis- 
putes by  niediaticni;  conciliation,  arbitration,  and  other  peaceful  means,  and  to 
promote  and  encourage  the  uses  and.  procedures  of  sound  collective  bargaining. 
The  Director  is  authorized  to  establish  suitable  procedures  for  cooperation  icith 
State  and.  local  mediation  agencicn  and  to  enter  into  agreements  with  sucli  Stute 
and  local  mediation  agencies.  The  Director  shall  avoid  attempting  to  mediate 
disputes  ivhich  have  only  a  minor  effect  on  interstate  commerce  if  State  or  other 
conciliation  serviees  are  available  to  the  parties. 

(d)  Through  conferences  and  such  other  methods  as  it  deems  appropriate,  the 
Service  shall  seek  to  improve  relations  between  employers  and  the  representatives 
of  their  employees  for  the  purpose  of  avoiding  labor  disputes  and  preventing  such 
disputes  as  might  occur  from  developing  into  stoppages  of  operations  which  might 
affect  commerce  or  develop  consequences  injurious  to  the  general  welfare. 

CONni'CT    OF    CONCILIATION    OFFICERS 

Sec.  20Jf.  The  Director  and  the  Service  shall  be  impartial.  They  shall  respect 
the  confidence  of  the  parties  to  any  dispute.  Commissioners  of  Conciliation  sliall 
not  engage  in  arbitration  while  serving  as  Commissioners  and  they  shall  not 
participate  in  cases  in  which  they  have  a  peeunia,ry  or  personal  interest. 

DUTIES   OF   EMPLOYERS   AND   EMPLOYEES 

Sec.  205.  In  order  to  prevent  or  minimize  labor  disputes  affecting  the  free 
flow  of  commerce  or  threatening  consequences  injurious  to  the  general  welfare, 
employers  and  employees,  and  their  representatives,  .should — • 

(a)  exert  every  reasonable  effort  to  make  and  maintain  collective-bargain- 
ing agreements  for  definite  periods  of  time,  concerning   (!)   rates  of  pay, 
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^  hoitrs,  and  terms  and  conditions  of  icork;  (2)  adequate  notice  of  desire  to 
terminate  or  change  such  af/rccmciits;  (3)  abstention  from  strikes,  lock-outs, 
or  other  acts  of  economic  coercion  in,  violation  of  such  agreements;  and  {//) 
procedures  for  the  peaceful  settlement  of  disputes  involving  the  interpretation 
or  application  of  such  agreements  ; 

(ft)  participate  fully  and  promptly  in  such  meetings  as  may  6e  undertaken 
by  the  Service  for  the  purpose  of  aiding  in  a  settlement  of  any  dispute  to 
which  they  are  parties. 

INTERPRETATIOX    OF   EXISTING   AGREEMENTS 

Sec.  206.  It  is  the  public  policy  of  the  United  States  that  any  collective-bar- 
gaining agreement  in  an  industry  affecting  commerce  should  provide  procedures 
by  which  either  party  to  such  agreement  may  refer  disputes  grouing  out  of  the 
interpretation  or  application  of  the  agreement  to  final  and  binding  arbitration. 
The  Service  is  authorised  and  directed  to  assist  employers  and  labor  organizations 
in — 

( a )  developing  such  procedures ; 

(b)  applying  such  procedures  to  individual  cases,  including  assistance  in 
framing  the  issues  in  dispute  and  the  terms  and  conditions  under  which  the 
arbitration  proceeding  shall  be  conducted,  including  methods  for  the  selection 
of  the  arbitrator  or  arbitrators ;  and 

(c)  selecting  an  arbitrator  or  arbitrators,  including  making  available  to 
the  parties  a  roster  of  names  from  which  the  parties  may  choose  one  or 
more  arbitrators  and,  if  the  parties  so  desire,  designating  one  or  more  arbi- 
trators: Provided,  That  nothing  in  sections  205  or  206  hereof  shall  make  the 
failure  or  refusal  of  either  party  to  agree  to  an  arbitration  clause  in  their 
contract,  a  violation  of  any  duty  or  obligation  imposed  by  any  provision  of 
this  Act. 

LABOR-MANAGEMENT   ADVISORY   COMMITTEES 

Sec.  207.  (a)  The  Director  shall  appoint  such  labor-management  advisory 
committees  as  he  deems  necessary  or  appropriate  in  the  administration  of  this 
title.  The  membership  of  each  such  committee  shall  consist  of  equal  numbers  of 
labor  and  management  7-epresentatives.  and  one  or  more  public  members.  The 
Director  shall  designate  a  public  memhcr  as  chairman.  Members  of  such  advisory 
committees  shall  serve  without  compensation,  but  shall  receive  transportation. 
and  per  diem  in  lieu  of  subsistence  at  a  rate  of  $25  a  day,  as  autliorized  by 
section  5  of  the  Act  of  August  2,  19^6  (5  U.S.C.  73b-2),  for  persons  so  serving. 
Such  committees  shall  have  authority  to  adopt,  amend,  or  rescind  such.rules  and 
regulations  as  may  be  necessary  to  the  performance  of  their  functions. 

(6)  Such  advisory  committees  shall  advise  the  Director  on  questions  of  policy 
and  administration  affecting  the  ivork  of  the  Service  and  shall  perform  such  other 
functions  to  help  in  achieving  the  purposes  of  this  title  as  the  Director  may 
request. 

COMPILATION    OP   COLLECTIVE    BARGAINING    AGREEMENTS,    ETC. 

Sec.  206.  (a)  For  the  guidance  and  information  of  interested  representatives  of 
employers,  employees,  and  the  general  public,  the  Bureau  of  Labor  Statistics  of 
the  Department  of  Labor  shall  maintain  a  file  of  copies  of  all  available  collective 
bargaining  agreements  and  other  available  agreements  and  actions  thereunder 
settling  or  adjusting  labor  disputes.  Such  file  shall  be  open  to  inspection  under  ap- 
propriate conditions  prescribed  by  the  Secretary  of  Labor,  except  that  no  specific 
information  submitted  in  confidence  shall  be  disclosed. 

(b)  The  Bureau  of  Labor  Statistics  in  the  Department  of  Labor  is  authorized  to 
furnish  upon  request  of  the  Service,  or  employers,  employees,  or  their  represent- 
atives, all  available  data  and  factual  information  which  may  aid  in  the  settlement 
of  any  labor  dispute,  except  that  no  specific  information  submitted  in  confidence 
shall  be  disclosed. 

EXEMPTION    OF    RAILWAY    LABOR    ACT 

Sec.  207.  The  provisions  of  this  title  shall  not  be  applicable  with  respect  to  any 
matter  which  is  subject  to  the  provisions  of  the  Railway  Labor  Act,  as  amended 
from  time  to  time. 
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Title  III — National  Emergencies 

Sec.  SOI.  Whenever  in  the  opinion  of  the  President  of  the  United  States,  a 
threatened  or  actual  strike  or  lock-out  affecting  an  entire  industry  or  a  substan- 
tial part  thereof  engaged  in  trade,  commerce,  transportation,  transmission,  or 
communication  among  the  several  States  or  with  foreign  nations,  or  engaged  in 
the  production  of  goods  for  commerce,  if  permitted  to  occur  or  to  continue,  will 
'imperil  the  national  health  or  safety,  he  shall  issue  a  proclamation  to  that  effect 
and  urge  the  parties  to  the  dispute  to  refrain  from  a  stoppage  of  work,  or  if 
such  stoppage  has  occurred,  to  resume  xoork  and  operation  in  the  public  interest. 

Sec.  S02.  (a)  After  issuing  such  a  proclamation,  the  President  shall  promptly 
appoint  a  board  to  be  knotcn  as  an  "emergency  board". 

(6)  Any  emergency  board  appointed  under  this  section  shall  promptly  investi- 
gate the  dispute,  shall  seek  to  induce  the  parties  to  reach  a  settlement  of  the 
■dispute,  and  in  any  event  shall,  loithin  a  period  of  time  to  be  determined  by  the 
President  but  not  more  than  thirty  days  after  the  issuance  of  the  proclamation, 
make  a  report  to  the  President,  unless  the  time  is  extended  by  agreement  of  the 
parties,  ivith  the  approval  of  the  board.  Such  report  shall  include  the  findings 
■and  recommendations  of  the  board  and  shall  be  transmitted  to  the  parties  and 
be  made  public.  The  Director  of  the  Federal  Mediation  and  Conciliation  Service 
shall  provide  for  the  Board  such  stenographic,  clerical,  and  other  assistance  and 
such  facilities  and  services  as  may  be  necessary  for  the  discharge  of  its  functions. 

(c)  An  emergency  board  shall  be  composed  of  a  chairman  and  such  other  mem- 
bers as  the  President  shall  determine,  and  shall  have  power  to  sit  and,  act  in  any 
place  within  the  United  States  and  to  conduct  such  hearings  either  in  public 
or  in  private,  as  it  may  deem  necessary  or  proper,  to  ascertain  the  facts  with 
respect  to  the  causes  and  circumstances  of  the  dispute. 

1(1)  Mriiii)('rs-  of  ail  ciiirrf/cncy  hoard  sJiaJl  rcceire  ram  pen  wf  ion  at  the  rate  of 
$50  for  each  day  actually  spent  by  them  in  the  icork  of  the  board,  together  tv-ifh 
necessary  travel  and  subsistence  expenses. 

(e)  For  the  purpose  of  any  hearing  or  inquiry  conducted  by  any  board  ap- 
pointed under  this  title,  the  provisions  of  sections  9  and  10  {relating  to  the  at- 
tendance of  witnesses  and  the  production  of  books,  papers,  and  documents)  of  the 
Federal  Trade  Commission  Act  of  September  16,  1914,  as  amended  (U.S.C.  19, 
title  15,  sees.  49  and  50,  as  amended),  are  hereby  made  applicable  to  the  powers 
and  duties  of  such  board. 

if)  Each  emergency  board  shall  continue  in  existence  after  making  its  report 
for  such  time  as  the  national  emergency  continues  for  the  purpose  of  mediating 
the  dispute,  should  the  parties  request  its  services.  When  a  board  appointed  under 
this  section  has  been  dissolved,  its  records  shall  be  transferred  to  the  director  of 
the  Federal  Mediation  and  Conciliation  Service. 

(g)  A  separate  emergency  board  shall  be  appointed  pursuant  to  section  207  for 
each  dispute.  No  member  of  an  emergency  board  shall  be  pecuniarily  or  other- 
wise interested  in  any  organizations  of  employees  or  in  any  employer  involved  in 
the  dispute. 

Sec.  303.  (a)  At  any  time  after  issuing  a  proclamation  pursuant  to  section  301 
the  President  may  submit  to  the  Congress  for  consideration  and  appropriate 
action  a  full  statement  of  the  case  together  with  such  recommendations  as  he 
may  see  fit  to  make. 

ib)  In  any  case  in  which  a  strike  or  lockout  occurs  or  continues  after  an  emer- 
gency board  has  made  its  report  the  President  shall  .submit  to  the  Congress  for 
consideration  and  appropriate  action  a  full  statement  of  the  case  including  the 
report  of  the  emergency  board  and  such  recommendations  as  he  may  see  fit  to 
make.  If  the  Congress  or  either  House  thereof  shall  have  adjourned  sine  die  or 
for  a  period,  longer  than  three  days,  he  shall  convene  the  Congress,  or  such  House, 
for  the  purpose  of  consideration  of  and  appropriate  action  pursuant  to  such  state- 
ment and  report. 

Sec.  304.  («)  After  issuing  a  proclamation  pursuant  to  section  301  the  Presi- 
dent may  direct  the  Attorney  General  to  petition  any  district  court  of  the  United 
States  having  jurisdiction  of  the  parties  to  enjoin  such  strike  or  lock-ont  or  the 
continuing  thereof  or  for  authority  for  the  President  to  take  immediate  posses- 
sion and  through  such  agency  or  department  of  the  United  States  as  he  may 
designate  to  operate  such  industry,  or  both,  and  if  the  court  finds  that  such 
threatened  or  actual  strike  or  lock-out — 

{i)  affects  an  entire  industry  or  a  .substantial  part  thereof  engaged  in 
trade,  commerce,  transportation,  transmission,  or  communication  among  the 
several  States  or  with  foreign  nations,  or  engaged  in  the  production  of  goods 
for  commerce;  and 


1301 

(w)  if  permitted  to  occur  or  to  continue,  will  imperil  the  national  health 
or  safety,  it  shall  have  jurisdiction  to  enjoin  any  such  strike  or  lock-out,  or 
the  continuing  thereof  or  to  authorize  the  President  to  take  immediate  pos- 
session and  through  such  agency  or  department  of  the  United  States  as  he 
may  designate  to  operate  such  industry,  or  both,  and  to  make  such  other 
orders  as  may  be  appropriate. 
(6)  In  any  case,  the  provisions  of  the  Act  of  March  23,  1932,  entitled  "An  Act 
to  amend  the  Judicial  Code  and  to  define  and  limit  the  jurisdiction  of  courts 
sitting  in  equity,  and  for  other  purposes,"  shall  not  be  applicable. 

(c)  The  order  or  orders  of  the  court  shall  be  subject  to  review  by  the  appro- 
priate circuit  court  of  appeals  and  by  the  Supreme  Court  upon  writ  of  certiorari 
or  certification  as  provided  in  section  1264  of  title  28  of  the  United  States  Code. 
Sec.  305.  (a)  Whenever  a  district  court  has  issued  an  order  under  section  304 
enjoining  acts  or  practices  which  imperil  or  threaten  to  imperil  the  national 
health  or  safety  or  authorized  the  President  to  take  possession  and  operate  such 
industry,  it  shall  be  the  duty  of  the  parties  to  the  labor  dispute  giving  rise  to 
such  order  to  make  every  effort  to  adjust  and  settle  their  differences. 

(b)  At  the  end  of  a  sixty-day  period  following  the  issuance  of  a  proclamation 
ptirsuant  to  section  301  or  upon  a  settlement  being  reached,  ichicJievcr  happens 
sooner,  the  Attorney  General  shall  move  the  Court  to  discharge  the  injunction 
and  return  the  industry  to  the  owners  thereof  if  the  President  has  taken  posses- 
sion, which  motion  shall  then  be  granted  and  the  injunction  discharged. 

Sec.  306.  Wlien  a  dispute  arising  under  this  title  has  been  finally  settled,  the 
President  shall  submit  to  the  Congress  a  full  and  comprehensive  report  of  all 
the  proceedings,  together  with  such  recommendations  as  he  may  see  fit  to  make. 
Sec.  307.  The  provisions  of  this  title  shall  not  be  applicable  ivith  respect  to  any 
matter  ivhich  is  subject  to  the  provisions  of  the  Railway  Labor  Act,  as  amended 
from  time  to  time. 

[suits  by  and  against  labor  organizations] 

(Note. — This  section  appears  without  change  as  section  16  of 
title  I.) 

[restrictions  on  payments  to  employee  repeesentativesI 

(Note. — This  section  appears  as  section  18  of  title  I.) 

[boycotts  and  other  unlawful  combinations] 

(Note. — This  section  appears  as  section  17  of  title  I.) 

restrictions  on  political  contributions 

Sec.  [304]  401.  Section  313  of  the  Federal  Corrupt  Practices  Act,  1925 
(U.S.C,  1940  edition,  title  2,  sec.  251;  Supp.  V,  title  50,  App.,  sec.  1509),  as 
amended,  is  amended  to  read  as  follows  : 

"Sec.  313.  It  is  unlawful  for  any  national  bank,  or  any  corporation  organized 
by  authority  of  any  law  of  Congress,  to  make  a  contribution  [or  expenditure]  in 
connection  with  any  election  to  any  political  office,  or  in  connection  with  any  pri- 
mary election  or  political  convention  or  caucus  held  to  select  candidates  for  any 
political  office,  or  for  any  corporation  whatever,  or  any  labor  organization  to 
make  a  contribution  [or  expenditure]  in  connection  with  any  election  at  which 
Presidential  and  Vice  Presidential  electors  or  a  Senator  or  Representative  in,  or 
a  Delegate  or  Resident  Commissioner  to  Congress  are  to  be  voted  for,  or  in  con- 
nection with  any  primary  election  or  political  convention  or  caucus  held  to 
select  candidates  for  any  of  the  foregoing  offices,  or  for  any  candidate,  political 
committee,  or  other  person  to  accept  or  receive  any  contribution  prohibited  by  this 
section.  .  .  .  Every  corporation  or  labor  organization  which  makes  any  contribu- 
tion [or  expenditure]  in  violation  of  this  section  shall  be  fined  not  more  than 
$5,000;  and  every  officer  or  director  of  any  corporation,  or  officer  of  any  labor 
organization,  who  consents  to  any  contribution  [or  expenditure]  by  the  corpora- 
tion or  labor  organization,  as  the  case  may  be,  in  violation  of  this  section  shall 
be  fined  not  more  than  $1,000  or  imprisoned  for  not  more  than  one  year,  or 
both.  For  the  purposes  of  this  section  'labor  organization'  means  any  organiza- 
tion of  any  kind,  or  any  agency  or  employee  representation  committee  or  plan, 
in  which  employees  participate  and  which  exists  for  the  purpose,  in  whole  or 
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in  part,  of  dealing  with  employers  concerning  grievances,  labor  disputes,  wages, 
rates  of  pay,  hours  of  employment  or  conditions  of  work." 

STRIKES    BY   GOVERNMENT   EMPLOYEES 

Sec.  C3051  402.  It  shall  be  unlawful  for  any  individual  employed  by  the 
United  States  or  any  agency  thereof  including  wholly  owned  Government  cor- 
porations to  participate  in  any  strike  against  the  United  States  or  any  agency 
thereof.  Any  individual  employed  by  the  United  States  or  by  any  such  agency  who 
[strikesl  participates  in  such  a  strike  shall  be  discharged  immediately  from  his 
employment,  and  shall  forfeit  his  civil  service  status,  if  any,  and  shall  not  be 
eligible  for  reemployment  for  three  years  by  the  United  States  or  any  such 
agency. 

[TITLE  IV 

[creation  of  joint  committee  to  study  and  report  on  basic  problems  af- 
fecting FRIENDLY  LABOR  RELATIONS   AND   PRODUCTIVITY 

[Sec.  401.  There  is  hereby  established  a  joint  congressional  committee  to  be 
known  as  the  Joint  Committee  on  Labor-Management  Relations  (hereafter  re- 
ferred to  as  the  committee),  and  to  be  composed  of  seven  Members  of  the  Senate 
Committee  on  Labor  and  Public  Welfare,  to  be  appointed  by  the  President  pro 
tempore  of  the  Senate,  and  seven  Members  of  the  House  of  Representatives  Com- 
mittee on  Education  and  Labor,  to  be  appointed  by  the  Speaker  of  the  House  of 
Representatives.  A  vacancy  in  membership  of  the  committee  shall  not  affect  the 
powers  of  the  remaining  members  to  execute  the  functions  of  the  committee,  and 
shall  be  filled  in  the  same  manner  as  the  original  selection.  The  committee  shall 
select  a  chairman  and  a  vice  chairman  from  among  its  members. 

[Sec.  402.  The  committee,  acting  as  a  whole  or  by  subcommittee,  shall  conduct 
a  thorough  study  and  investigation  of  the  entire  field  of  labor-management  rela- 
tions, including  but  not  limited  to — 

[(1)  the  means  by  which  permanent  friendly  cooperation  between  em- 
ployers and  employees  and  stability  of  labor  relations  may  be  secured 
throughout  the  United  States  ; 

[(2)  the  means  by  which  the  individual  employee  may  achieve  a  greater 
productivity  and  higher  wages,  including  plans  for  guaranteed  annual  wages, 
incentive  profit-sharing  and  bonus  systems ; 

[(3)  the  internal  organization  and  administration  of  labor  unions,  with 
special  attention  to  the  impact  on  individuals  of  collective  agreements  re- 
quiring membership  in  unions  as  a  condition  of  employment ; 

[(4)  the  labor  relations  policies  and  practices  of  employers  and  associa- 
tions of  employers ; 

[(5)  the  desirability  of  welfare  funds  for  the  benefit  of  employees  and 
their  relation  to  the  social-security  system  ; 

[(6)  the  methods  and  procedures  for  best  carrying  out  the  collective- 
bargaining  processes,  with  special  attention  to  the  effects  of  industry-wide 
or  regional  bargaining  upon  the  national  economy  ; 

[(7)  the  administration  and  operation  of  existing  Federal  laws  relating  to 
labor  relations ;  and 

[(8)  such  other  problems  and  subjects  in  the  field  of  labor-management 
relations  as  the  committee  deems  appropriate. 
[Sec.  403.  The  committee  shall  report  to  the  Senate  and  the  House  of  Repre- 
seiitativos  not  later  than  March  15,  1948,  the  results  of  its  study  and  investiga- 
tion, together  with  such  recommendations  as  to  necessary  legislation  and  such 
other  recommendations  as  it  may  deem  advisable,  and  shall  make  its  final  re- 
port not  later  than  January  2, 1949. 

[Sec.  404.  The  committee  shall  have  the  power,  without  regard  to  the  civil- 
service  laws  and  the  Classification  Act  of  1923.  as  amended,  to  employ  and  fix 
the  compensation  of  such  oflScers,  experts,  and  employees  as  it  deems  necessary 
for  the  performance  of  its  duties,  including  consultants  who  shall  receive  com- 
pensation at  a  rate  not  to  exceed  $35  for  each  day  actually  spent  by  them  in  the 
work  of  the  committee,  together  with  their  necessary  travel  and  subsistence 
expenses.  The  committee  is  further  authorized,  with  the  consent  of  the  head 
of  the  department  or  agency  concerned,  to  utilize  the  services,  information, 
facilities,  and  personnel  of  all  agencies  in  the  executive  branch  of  the  Government 
and  may  request  the  governments  of  the  several  States,  representatives  of  busi- 
ness, industry,  finance,  and  labor,  and  such  other  persons,  agencies,  organiza- 
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tions,  and  instrumentalities  as  it  deems  appropriate  to  attend  its  hearings  and 
to  give  and  present  information,  advice,  and  recommendations. 

CSec.  405.  The  committee,  or  any  subcommittee  thereof,  is  authorized  to  hold 
such  hearings;  to  sit  and  act  at  such  times  and  places  during  the  sessions,  re- 
cesses, and  adjourned  periods  of  the  Eightieth  Congress ;  to  require  by  subpena 
or  otherwise  the  attendance  of  such  witnesses  and  the  production  of  such  books, 
papers,  and  documents ;  to  administer  oaths ;  to  take  such  testimony ;  to  have 
such  printing  and  binding  done ;  and  to  make  such  expenditures  within  the 
amount  appropriated  therefor ;  as  it  deems  advisable.  The  cost  of  stenographic 
services  in  reporting  such  hearings  shall  not  be  in  excess  of  25  cents  per  one 
hundred  words.  Subpenas  shall  be  issued  under  the  signature  of  the  chairman 
or  vice  chairman  of  the  committee  and  shall  be  served  by  any  person  designated 
by  them. 

[Sec.  406.  The  members  of  the  committee  shall  be  reimbursed  for  travel,  sub- 
sistence, and  other  necessary  expenses  incurred  by  them  in  the  performance  of 
the  duties  vested  in  the  committee,  other  than  expenses  in  connection  with  meet- 
ings of  the  committee  held  in  the  District  of  Columbia  during  such  times  as  the 
Congress  is  in  session. 

[Sec.  407.  There  is  hereby  authorized  to  be  appropriated  the  sum  of  $150,000, 
or  so  much  thereof  as  may  be  necessary,  to  carry  out  the  provisions  of  this  title, 
to  be  disbursed  by  the  Secretary  of  the  Senate  on  vouchers  signed  by  the 
chairman.] 

[TITLE  V3 

DEFINITIONS 

Sec.  [501]  403.  When  used  in  this  Act— 

(1)  The  term  "industry  affected  commerce"  means  any  industry  or  activity 
in  commerce  or  in  which  a  labor  dispute  would  burden  or  obstruct  commerce  or 
tend  to  burden  or  obstruct  commei-ce  or  the  free  flow  of  commerce. 

(2)  The  term  "strike"  includes  any  strike  or  other  concerted  stoppage  of  work 
hy  employees  (including  a  stoppage  by  reason  of  the  expiration  of  a  collective 
bargaining  agreement)  and  any  concerted  slow-down  or  other  concerted  inter- 
ruption of  operations  by  employees. 

(3)  The  terms  "commerce",  "labor  disputes",  "employer",  "employee",  "labor 
organization",  'representative",  "person",  and  "supervisor"  shall  have  the  same 
meaning  as  when  used  in  the  National  Labor  Relations  Act  of  1949. 

SAVING    PROVISION 

Sec.  [502]  405.  Nothing  in  this  Act  shall  be  construed  to  require  an  individual 
employee  to  render  labor  or  service  without  his  consent,  nor  shall  anything  in 
this  Act  be  construed  to  make  the  quitting  of  his  labor  by  an  individual  employee 
an  illegal  act ;  nor  shall  any  court  issue  any  process  to  compel  the  performance 
by  an  individual  employee  of  such  labor  or  service,  without  his  consent :  nor 
shall  the  quitting  of  labor  by  an  employee  or  employees  in  good  faith  because  of 
abnormally  dangerous  conditions  for  Avork  at  the  place  of  employment  of  such 
employee  or  employees  be  deemed  a  strike  under  this  Act. 

SEPARABILITY 

Sec.  [503]  406.  If  any  provision  of  this  Act,  or  the  application  of  such  pro- 
vision to  any  person  or  circumstance,  shall  be  held  invalid,  the  remainder  of 
this  Act,  or  the  application  of  such  provision  to  persons  or  circumstances  other 
than  those  as  to  which  it  is  held  invalid,  shall  not  be  affected  thereby. 

Robert  A.  Taft. 

PI.    At.EX  VNDETl    SlMTTH. 

Forrest  C.  Donnell.* 

''"My  concurrenco  in  the  ahove  minority  views  is  subject  to  the  fact 
tliat  (a)  I  make  no  commitment  in  favor  of  either  (1)  the  p^rant,  in  a 
,2:eneral  statute,  to  a  court  of  tlie  power  to  authorize  seizure,  and  subse- 
quent operation,  by  the  Pi-esidont  of  an  industry  in  case  of  threatened 
or  actu'^l  strike  or  lock-out  or  (2)  a  requirement  of  the  emerG;ency 
board  that  it  make  recommendations;  and  I  reserve  the  risfht  to  act 
upon  such  jrrant  and  requirement  in  such  manner  as,  after  further 
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study,  I  shall  deem  proper  and  (b)  I  may  conclude  to  present  an 
amendment  providing  for  appointment  by  the  President,  with  con- 
firmation by  the  Senate,  of  a  general  counsel,  defining  his  duties  and 
powers  with  possibly  some  limitation,  not  found  in  the  Taft-Hartley 
law,  as  to  said  powers. 

Forrest  C.  Donnell. 

After  reviewing  the  minority  views  of  the  Committee  on  Labor 
and  Public  Welfare  on  S.  249,  I  wish  to  state  that  in  my  opinion  this 
report  points  out  effectively  the  weaknesses  of  both  S.  249  and  the 
Taft-Hartley  Act. 

Certainly,  it  would  be  unwise  and  not  in  the  interest  of  improved 
labor  legislation  to  accept  either  the  Thomas  bill,  S.  249,  as  is  or 
leave  the  Taft-Hartley  Act  upon  the  statutes  without  numerous  basic 
amendments. 

I  regret  exceedingly  that  this  legislation  could  not  have  received 
further  consideration  by  the  Committee  on  Labor  and  Public  Welfare 
in  executive  session  for  I  feel  that  most  of  the  areas  of  disagi'eement 
could  have  been  reconciled  in  committee  had  there  been  an  oppor- 
tunity to  do  so.  That  work,  however,  must  now  be  done  upon  the 
floor  of  the  Senate. 

While  agreeing  in  general  that  the  minority  report  points  out 
defects  in  S.  249  which  must  be  remedied,  I  do  not  wish  to  commit 
myself  to  the  support  of  specific  amendments,  but  want  to  remain 
free  to  take  such  action  on  proposed  amendments  as  may  seem  to 
be  in  the  public  interest  when  the  bill  is  being  considered  on  the  floor 
of  the  Senate. 

George  D.  Aiken.   , 


28.  (81st  Congress,  1st  Session,  House  of  Representatives, 

Report  No.  317) 


NATIONAL  LABOK  RELATIONS  ACT  OF  1949 

March  24,  1949. — Committed  to  the  Committee  of  the  Whole  House  on  the  State 

of  the  Union  and  ordered  to  be  printed 

Mr.  Lesinski,  from  the  U.S.  Congress,  House  Committee  on  Educa- 
tion and  Labor,  submitted  the  following 

REPORT 
[To  accompany  H.R.  2032] 

The  Committee  on  Education  and  Labor,  to  whom  was  referred  the 
bill  (H.R.  2032)  to  repeal  the  Labor  Management  Relations  Act,  1947, 
to  reenact  the  National  Labor  Relations  Act  of  1935  and  for  other  pur- 
poses, having  considered  the  same,  report  favorably  thereon  without 
amendment  and  recommend  that  the  bill  do  pass. 

I.  General,  Statement 

The  era  of  outstanding  accomplishment  in  labor  relations  achieved 
by  American  labor  and  industry  through  collective  bargaining  which 
began  with  the  enactment  of  the  National  Labor  Relations  Act  in 
1935,  was  confronted  by  a  basic  and  destructive  reversal  of  Govern- 
ment policy  when  the  Congress  enacted  the  Labor  Management  Rela- 
tions Act,  1947,  popularly  known  as  the  Taft-Hartley  Act. 

A  brief  review  of  our  national  labor  policy  during  the  period  of  its 
development  and  growth  is  appropriate  to  show  the  implications  of 
this  event. 

A.  THE   NATIONAL  LABOR  POLICY  UNDER  THE  WAGNER  ACT 

Were  it  not  for  the  provisions  of  the  Taft-Hartley  Act,  it  would 
seem  almost  axiomatic,  in  the  light  of  history,  that  individual  workers 
can  attain  a  fair  return  for  their  labor  without  exploitation  only 
through  organizing  to  meet  the  superior  economic  strength  of  the 
employer  against  which  they  are  individually  helpless.  Wlierever  the 
employer  has  been  free  to  impose  his  own  terms  and  conditions  of 
employment  upon  workers  by  the  effective  use  of  his  right  to  hire  and 
fire,  then  organization  on  a  broad  scale  has  been  accompanied  by 
industrial  warfare  and  ultimate  failure.  These  truths  were  thoroughly 
reviewed  and  accepted  when  the  Congress  enacted  the  original  Na- 
tional Labor  Relations  Act,  the  so-called  Wagner  Act,  in  1935. 

During  the  years  which  preceded  the  Wagner  Act,  it  became  in- 
•  creasingly  obvious  that  collective  bargaining  is  the  only  sound  means 
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of  attaining  fair  working  conditions  in  American  industry  without 
resort  to  Government  fiat.  The  National  War  Labor  Board  in  World 
War  I  for  the  first  time  applied  on  a  limited  scale  the  principle  of 
collective  bargaining  as  a  duty  imposed  upon  the  employer  where  the 
miion  represents  a  majority  of  his  employees  in  the  appropriate  bar- 
gaining unit.  This  measure  was  adopted  during  the  exigencies  of  war 
and  was  quickly  abandoned  when  peace  was  restored.  At  that  time 
the  number  of  organized  workers  had  increased  from  2iA  million  in 
1915  to  more  than  5  million  in  1920.  The  number  of  bitter  strikes 
arising  from  employer  resistance  to  new  bargaining  strength  was 
alleviated  in  part  by  this  governmental  means  of  bringing  the  parties 
together  for  negotiation. 

With  one  important  exception,  the  national  labor  policy  of  World 
War  I  to  promote  collective  bargaining  was  not  only  ignored  but  in 
spite  of  great  national  prosperity  in  the  late  1920's,  so  that  there  were 
less  than  3,000,000  organized  workers  in  1933.  National  and  local 
governments  not  only  refused  to  foster  collective  bargaining  but  also 
aided  the  employer  by  effective  use  of  the  labor  injunction  in  indus- 
trial disputes.  Although  these  factors  brought  comparative  labor 
peace,  with  a  reduction  of  work  stoppages  from  3,411  in  1920  to  637 
in  1930,  the  price  of  this  peace  was  effective  domination  by  the  em- 
ployer enforced  by  court  decrees  wherever  necessary.  The  fruits  of 
this  course  of  action  were  gathered  during  the  most  tragic  depression 
in  our  history  bringing  severest  suffering  to  the  millions  of  American 
working  people.  Average  wages,  for  example,  unsupported  by  union 
organization,  fell  to  levels  comparing  roughly  with  those  in  effect 
before  the  First  World  War,  while  prices  for  essentials  remained  rel- 
atively high  on  the  basis  of  the  same  comparison. 

The  only  exception  of  this  mifortunate  policy  of  the  1920's  arose 
in  the  railroad  industry.  The  fear  of  strikes  in  this  industry  vital  to 
the  public  interest  prompted  the  Congress  in  1920  to  continue  to 
foster  collective  bargaining  in  this  one  case  through  the  original  Rail- 
way Labor  Act.  Among  other  things,  this  act  imposed  upon  employ- 
ers the  duty  to  bargain  collectively  with  representatives  of  their 
employees  and  to  refrain  from  interferring  with  the  right  of  workers 
to  organize.  This  act  was  augmented  and  improved  by  amendatory 
legislation  in  1926,  but  it  is  especially  noteworthy  that  resort  to  the 
labor  injunction  was  studiously  avoided.  The  resulting  record  of 
industrial  peace,  in  good  times  and  bad,  is  a  well-known  characteristic 
of  this  industry.  The  provisions  of  the  Railway  Labor  Act  revealed  a 
sound  basis  for  Federal  action  in  the  field  of  industrial  relations 
generally. 

It  was  not  suprising,  therefore,  that  one  of  the  first  effective  steps 
to  combat  depression  in  1933  was  the  enactment  of  the  National  In- 
dustrial Recovery  Act,  section  7(a)  of  which  imposed  upon  employers 
generally  the  duty  to  bargain  collectively  and  secured  for  workers 
the  freedom  to  form,  join  and  assist  labor  organizations  and  to  bar- 
gain collectively  through  representatives  of  their  own  choosing. 
Nothing  more  was  involved  than  an  approach  to  equality  of  bargain- 
ing between  workers  on  the  one  hand  and  employers  on  the  other.  In 
1934  this  act  was  supplemented  by  Concurrent  Resolution  No.  44, 
Seventy-third  Congress,  second  session,  which  provided  for  elections 
of  employees  to  determine  their  representatives  for  the  purpose  of 
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collective  bargaining.  A  National  Labor  Kelations  Board  was  estab- 
lished by  Executive  order  to  administer  these  revised  provisions  ot 
law,  but  the  invalidation  of  the  National  Industrial  Recoveiy  Act 
shortly  thereafter  required  more  permanent  measures  to  insure  a  con- 
tinued constructive  approach  to  labor  problems.  The  Wagner  Act 
supplied  this  need  in  1935.  ^  ,        ,     ,-rr  *   .. 

It  is  the  conviction  of  the  committee  that  the  Wagner  Act  was  as 
sound  as  it  was  simple.  Only  two  basic  things  were  required:  (1) 
Employers  were  not  permitted  to  use  unfair  labor  practices  intertering 
with  the  freedom  of  workers  to  organize  and  (2)  employers  were  placed 
under  a  duty  to  bargain  with  the  freely  chosen  representatives  o±  then- 
employees.  The  National  Labor  Relations  Board  was  established 
to  hold  elections  for  determining  the  bargaining  representative  and 
to  issue  cease-and-desist  orders  after  a  fair  hearing  against  these  un- 
fair practices,  requiring  the  employers  to  negotiate  with  the  union  in 
good  faith  over  the  bargaining  table.  Reinstatement  ot  workers  with 
back  pay  could  be  required  in  cases  of  discharge  for  union  activities. 
The  orders  of  the  Board  were  ultimately  enforceable  m  the  courts. 
Nothino-  could  be  more  justified  or  less  meddlesome  as  a  Federal  labor 
policy  than  the  provisions  of  this  act,  constituting  as  it  did  the  tair 
minimum  of  Government  interference  which  experience  had  proved 
to  be  essential  to  assure  collective  bargaining.  ,     .  ,i  • 

The  Norris-LaGuardia  Act  of  1932  was  also  a  necessary  part  ot  this 
enlio-htened  Federal  program  for  dealing  with  labor  managemerit 
relations.  The  notorious  resort  to  the  injunction  powers  of  the 
Federal  courts  in  labor  disputes  during  the  1920"s  gave  rise  to  this 
act,  which  had  the  principal  purpose  of  depriving  the  courts  of  juris- 
diction to  issue  injunctions  in  these  disputes,  except  after  a  full  hearing 
and  under  carefully  safeguarded  conditions. 

Thus  the  atmosphere  for  the  era  of  progress  m  industrial  relations 
was  created  by  these  two  Federal  statutes.  Their  beneficial  effects 
became  gradually  apparent  both  during  the  following  years  of  peace 
and  in  the  stress  of  wartime  production.  Union  membership  grew 
from  2,857,000  in  1933  to  7,218,000  in  1937  and  to  slightly  less  tnan 
9  000,000  in  1940.  The  increase  continued  during  the  war  years 
until  membership  stood  at  an  approximate  all-time  high  of  more  than 
15,000,000  in  1947.  Although  the  number  of  workers  involved  m 
strikes  understandably  increased  in  1933  when  employers  again  be- 
came bound  to  deal  with  unions  which  in  turn  attempted  to  exercise 
a  new  found  freedom,  the  1940  figure  was  577,000,  or  less  than  half 
the  1933  figure  and,  in  view  of  the  restrictions  imposed  during  the 
1920's,  did  not  compare  unfavorably  with  slightly  smaller  numbers 
involved  in  strikes  durmg  these  earlier  years.  By  1942,  40  percent 
of  the  31,000,000  nonagricultural  workers,  considered  potentially 
most  likely  to  be  subject  to  collective  agreements,  were  benefited 
directly  by  collective-bargaining  contracts.  This  percentage  increased 
to  approximately  48  by  the  end  of  1946.  Average  hourly  earnings 
in  manufacturing  industries  increased  from  44.2  cents  in  1933  to  63.3 
cents  in  1939  and  to  66.7  cents  in  1940.  In  contrast,  the  average 
hourly  earnings  during  the  prosperity  years  of  1928  and  1929  were 
56.2  cents  and  56.6  cents,  respectively. 

The  committee  believes  that  these  significant  changes  m  the  wel- 
fare of  wage  earners  can  be  attributed  substantially  to  this  changed 
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rattitude  of  the  Federal  Government  toward  workers  and  their  rights 
and  feels  very  strongly  that  the  basic  answer  to  sound  labor  relations 
has  been  found  in  the  practice  of  free  collective  bargaining  imder  wise 
management  and  good  labor  leadership.  When  these  forces  are  per- 
mitted freedom  to  work  out  their  own  procedures  for  striving  coopera- 
tively together,  without  undue  interference  or  imdue  militancy  born 
of  mutual  bitterness  or  union  frustration,  the  special  problems  con- 
nected with  collective  bargaining  cease  to  exist  and  there  results  a 
clear  opportunity  for  gain  by  all  concerned. 

B.   THE   NATIONAL   LABOR  POLICY  UNDER   THE   TAFT-HARTLEY   ACT 

The  Labor  Management  Relations  Act,  1947,  virtually  scrapped 
this  basic  labor  policy  by  combining  tlie  provisions  of  the  Wagner 
Act  with  detailed  surveillance  by  the  Federal  Government  over  the 
collective-bargaining  relationship,  including  even  the  management  of 
internal  union  affairs.  We  believe  not  only  that  this  is  an  unwarranted 
invasion  upon  the  freedom  of  workers ;  it  is  something  far  more  serious. 
This  time  the  Federal  Government,  and  not  the  private  employer, 
as  was  the  case  during  the  1920's,  is  required  by  law  to  use  its  powers 
to  determine  the  terms  and  conditions  of  emplojonent  under  the  guise 
of  some  paramount  public  interest.  To  enforce  these  governmental 
determinations,  the  Federal  injunction  has  again  been  revived,  more 
heavily  armed  than  even  before  by  statutory  directives  for  immediate 
use  by  public  officers  against  unions  without  a  fair  hearing.  At  the 
time  that  these  punitive  police  measures  were  devised,  their  sponsors 
ridiculed  the  Wagner  Act  as  "ill  conceived  and  disastrously  executed," 
thereby  revealing  their  intention  of  departing  from  that  act. 

The  favorable  report  of  the  Senate  Committee  on  Labor  and  Public 
Welfare  on  the  proposed  "National  Labor  Eelations  Act  of  1949" 
which  is  in  all  respects  identical  with  H.  R.  2032  (S.  Rept.  No.  99, 
81st  Cong.,  1st  sess.)  contains  a  detailed  analysis  of  experience  under 
the  provisions  of  the  Taft-Hartley  Act  during  the  period  of  nearly  2 
years  since  that  act  was  passed  over  President  Truman's  veto. 

We  are  in  full  agreement  with  the  conclusions  stated  in  the  Senate 
committee's  report  that  the  Taft-Hartley  Act  has — 

1.  Increased  Government  interference  with  and  has  restricted 
free  collective  bargaining ; 

2.  Hampered  workers  in  the  exercise  of  basic  rights ; 

3.  Provided  unsound  procedures  and  administrative  structures ; 

4.  Dealt  with  matters  of  public  policy  outside  the  proper  scope 
of  labor  relations  legislation ;  and 

5.  Discriminated  unfairly  against  labor  organizations. 

It  does  not  seem  to  the  committee  to  be  necessary  to  repeat  in  this 
report  the  analysis  of  experience  under  the  provisions  of  the  Taft- 
Hartley  Act  which  is  set  forth  in  such  detail  in  the  report  of  the  Senate 
committee.  The  conclusions  of  the  Senate  committee  as  set  forth 
have  been  strengthened  and  reinforced  by  the  evidence  which  this 
committee  has  received  in  the  course  of  the  hearings  before  its  sub- 
committee. In  the  circumstances  the  committee  believes  that  it  is 
appropriate  for  it  to  incorporate  in  this  report  by  reference  the  anal- 
ysis, findings,  and  conclusions  of  the  Senate  Committee  on  Labor  and 
Public  Welfare  with  respect  to  problems  and  difficulties  to  which  the 
provisions  of  the  Taft-Hartley  Act  have  given  rise. 
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II.  Explanation  of  H.  R.  2032  as  Reported 

REPEAL    OF    THE    TAFT-HARTLEY    ACT    AND    REENACTMENT    OF    THE 

WAGNER     ACT 

The  task  of  this  Congress  is  to  put  our  labor  relations  legislation 
upon  a  sound  and  workable  basis.  As  has  been  stated,  the  policy  of 
tlie  Federal  Government  since  tlie  passao:e  of  the  Norris-LaGuardia 
Act  in  1932  and  the  Wao:ner  Act  in  1935  has  been  based  upon  tlie  pro- 
motion and  protection  of  free  collective  bargaining.  Sound  Federal 
labor  relations  legislation  for  the  future  must  similarly  promote  and 
protect  free  collective  bargaining. 

The  basic  national  labor  policy  to  which  reference  has  been  made 
was  laid  down  in  the  National  Labor  Relations  Act.  The  Taft-Hartley 
Act  pays  lip  service  to  this  policy  but  in  reality  represents  a  radical 
departure  from  the  policy  and  goes  far  to  destroy  it.  The  disruptive 
effects  of  the  Taft-Hartley  Act  upon  labor  relations  has  been  so  over- 
wlielmingly  demonstrated  by  experience  under  the  Act  that  its  repeal 
has  become  a  A^ital  and  pressing  necessity. 

The  problems  to  which  the  Taft-Hartley  Act  has  given  rise  and  its 
disruptive  effects  upon  harmonious  labor-management  relations  so 
pervade  the  provisions  of  tliat  Act  that  its  repeal  rather  than  amend- 
ment is  imperative. 

Experience  showed  and  the  evidence  received  by  the  committee  in 
its  hearings  has  clearly  demonstrated  that  the  National  Labor  Rela- 
tions Act  as  it  existed  before  the  Taft-Hartley  Act  was  passed  em- 
bodies tliose  principles  of  a  sound  labor-relations  law  to  which  the 
Go\ernment  has  pledged  itself.  Accordingly,  the  committee  is  con- 
vinced that  the  only  successful  basis  upon  which  labor  relations  for 
the  future  which  will  be  successful  in  ]">romoting  collective  bargaining 
and  stable  and  harmonious  labor  relations  is  to  build  upon  the  Wag- 
ner Act. 

H.  R.  2032  as  reported  repeals  the  Taft-Hartley  Act  completely  and 
reenacts  the  National  Labor  Relations  Act  of  1935. 

AMENDMENT  OF  THE  WAGNER  ACT 

The  evidence  which  the  committee  has  received  in  the  course  of 
hearings  on  H.  R.  2032  and  other  labor  relations  legislation  indicates 
that  while  the  Wagner  Act  contains  the  essential  elements  and  basic 
principles  of  a  sound  labor-relations  law,  certain  changes  need  to  be 
made  in  that  act.  This  need  has  been  pointed  out  to  the  Congress  by 
the  President  on  numerous  occasions  in  messages  and  report^s  to  the 
Congress  during  the  last  3  years.  H.  R.  2032  as  reported  would  make 
amendments  in  the  Wagner  Act  which  appear  to  the  committee  to  be 
necessary  and  desirable  at  this  time.  The  changes  which  would  be 
made  are  found  in  sections  1,  2  (11)  and  (12),  3  (a)  and  (b),  4,  8,  and 
9  (d)  and  (e). 

A.  National  Labor  Relations  Board 

The  Wagner  Act  provided  for  a  Board  of  three  members.  Experi- 
ence under  the  act  demonstrated  that  the  work  load  which  the  Board 
was  called  upon  to  carry  frequently  resulted  in  considerable  delays 
in  bringing  cases  to  a  conclusion.  Tlie  Taft-Hartley  Act  increased 
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the  memborslii])  of  the  Board  to  five  and  authorized  tlie  board  to 
operate  in  panels  of  at  least  three  of  its  members.  This  arrano;ement, 
even  with  the  greatly  increased  work  load  which  the  comj^lex  and 
difficult  provisions  of  that  act  has  entailed,  has  enabled  the  Board  to 
complete  a  substantially  greater  volume  of  work  each  month.  Con- 
tinuation of  the  larger  board  with  authority  to  operate  in  panels  will 
assist  in  the  proper  discharge  of  the  Board's  responsibilities  under 
the  National  Labor  Relations  Act.  H.  R.  2082  makes  appropriate 
amendments  in  section  3  to  accomplish  these  objectives. 

The  operations  and  pi'ocedures  of  the  Board  are  in  all  other  respects 
retui'ned  to  those  in  existence  under  the  original  Wagner  Act.  The 
dangerous  separation  of  functions  between  the  office  of  the  general 
counsel  and  the  Board  itself,  the  effects  of  which  have  been  described 
in  detail  in  the  report  of  the  Senate  Committee  on  Labor  and  Public 
Welfare  to  which  reference  has  been  made  elsewhere  in  this  report, 
would  no  longer  prevail.  Discretionary  and  policy-making  functions 
which  are  now  lodged  in  the  general  counsel  under  the  Taft-Hartley 
Act  would  thus  be  restored  to  the  Board  'where  they  rightfully  belong. 
Internal  separation  of  judicial  and  prosecuting  functions  is  assured  in 
accordance  with  the  provisions  of  the  Administrative  Procedure  Act 
of  1946,  as  was  the  case  prior  to  the  enactment  of  the  Taft-Hartley 
Act. 

B.  J urudictional  disputes  and  secondary  boycotts 

The  extent  to  which  the  Taft-Hartley  Act  interferes  with  many 
legitimate  union  activities  by  specifying  various  union  ''unfair  labor 
practices"  is  described  in  the  report  of  the  Senate  Committee  on  Laboi' 
and  Public  Welfare  to  which  rofei-ence  has  been  made.  These  provi- 
sions unjustifiably  interfere  with  legitimate  union  activities  necessary 
to  the  promotion  and  strengthening  of  collective  bargaining. 

We  are  convinced  that  our  Federal  labor  relations  legislation  should 
proscribe  and  ])rohibit  only  those  employer  and  union  practices  which 
obstruct  or  interfere  with  free  collective  bargaining.  Thus,  if  it  is 
provided  that  an  employer  shall  be  guilty  of  an  unfair  labor  practice 
when  he  deals  with  a  union  which  has  not  been  chosen  by  a  majority 
of  employees  to  represent  them  and  refuses  to  deal  with  the  union 
chosen  by  the  majority  of  his  employees,  it  should  likewise  be  an  un- 
fair labor  practice  for  a  union  to  compel  the  employer  to  do  so.  Simi- 
larly, disputes  between  unions  over  which  one  has  jurisdiction  over  the 
performance  of  a  particular  work  task  often  interferes  with  rather 
than  promotes  free  collective  bai-gaining.  In  such  disputes  the  em- 
ployer frequently  finds  himself  helpless  between  the  disputing  unions. 

Employers  and  the  public  have  an  interest  in  the  removal  of  such 
obstacles  to  free  collective  bargaining.  This  interest  is  expressed  in 
a  new  paragraph  added  to  the  declaration  of  policy  contained  in  sec- 
tion 1  of  the  Wagner  Act.  PI.  R.  2032  also  amends  sections  2  (11) 
and  (12)  and  8  and  9  (d)  and  (e)  of  the  act  to  carry  out  this  declara- 
tion of  policy. 

Under  H.  R.  2032  it  is  made  an  unfair  labor  practice  for  a  union  to 
cause  or  attempt  to  cause  employees  to  engage  in  a  secondary  boycott 
or  a  strike  for  the  following  purposes: 

1.  To  compel  an  employer  to  bargain  with  one  union — 

(a)   If  another  has  been  certified  by  the  Board;  or 
(h)   If  the  employer  is  required  by  an  order  of  the  Board  to 
bargain  with  another  union;  or 
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(c)  If  tlie  employer  has  a  contract  witli  anotlier  union  and  a 
question  of  representation  cannot  appropriately  be  raised  under 
the  act;  or 

2.  To  compel  an  employer  to  assi<i:n  particular  -work  tasks  contrary 
to  an  award  issued  by  the  National  Labor  Relations  Board  under  a 
new  subsection  (d)  added  to  the  act. 

These  provisions  in  our  judfrment  are  drafted  with  care  not  to 
impair  union  practices  which,  upon  the  basis  of  the  evidence  received, 
we  find  are  normal  incidents  of  and  necessary  to  the  carrying  on  of 
collective  bargaining  between  employers  and  their  employees  through 
representatives  of  their  own  choosing.  The  bill  does  not  indiscrimi- 
nately prohibit  all  jurisdictional  disputes  and  secondary  union  activ- 
ity as  does  the  Taft-Hartley  Act.  The  report  of  the  Senate  Committee 
on  Labor  and  Public  Welfare  on  the  proposed  National  Labor  Rela- 
tions Act  of  1949  states  that — 

Examination  of  the  administration  of  this  provision  of  the  act  shows  that  it 
was  used,  almost  without  exception,  to  prohibit  resort  by  unions  to  legitimate 
economic  sanctions  in  the  protection  of  wage  standards  and  conditions  of  work 
or  in  the  continuation  of  orjjanizing  activity.  As  we  have  pointed  out,  one  of  the 
primary  effects  of  the  act  has  been  to  provide  a  shield  for  nonunion  employers  by 
isolating  them  from  certain  peaceful  economic  pressures  and  to  encourage  so- 
called  neutral  employers  to  subcontract  work  to  nonunion  employers. 

We  are  fully  in  accoixl  with  the  views  of  the  Senate  committee. 

II.  R.  2032  is  carefull  drafted  to  avoid  the  type  of  provision  of  the 
Taft-LIartley  Act  which,  under  the  guise  of  legislating  against  juris- 
dictional strikes  and  boycotts  now  renders  a  union  virtually  helpless 
in  preventing  an  employer-  from  undermining  it  by  assigning  work 
tasks  to  unorganized  employees.  Jurisdictional  disputes  as  defined 
by  the  bill  are  limited  to  those  where  there  is  a  dis]:>rtte  over  work 
tasks  between  two  or  more  labor  organizations.  The  bill  reaches  the 
occasional  employer  who  does  not  maintain  a  neutral  position  in  a 
jurisdictional  dispute  by  making  it  an  unfair  labor  practice  for  an 
employer  to  refuse  to  assign  a  work  task  in  accordance  with  an 
arbitration  award. 

Disputes  over  work  tasks  between  unions  can  and  frequeritly  do 
place  employers  in  a  position  where  they  are  viitually  lielpless.  It  is 
essential,  in  the  judgment  of  the  committee,  to  provide  machinery 
whereby  such  disputes  can  be  peaceably  resolved.  H.  R.  2032  there- 
fore gives  the  National  Labor  Relations  Board  jurisdiction  OA'er  such 
disputes  by  only  (1)  when  such  a  dispute  has  resulted  in.  or  threatens 
to  result  in  a  strike  or  secondary  boycott,  and  (2)  vrhen  the  dispute 
affects  commerce.  If  the  Board  takes  jurisdiction  it  must  afford  the 
union  concerned  a  reasonable  opportunity  to  settle  the  dispute  them- 
selves. If  the  dispute  is  not  settled  by  the  contending  unions  the 
Board  may  under  regulations  which  it  would  issue  either  hear  and 
determine  the  dispute  itself  and  issue  an  award,  or  apjioint  an  arbi- 
trator to  do  so.  Certain  guides  vdiich  the  Board  or  arbitrator  must 
follow  in  making  a  determination  in  this  type  of  case  are  spelled  out 
in  the  bill.  The  employer  whose  assignment  or  prospective  assign- 
ment of  a  particidar  work  task  is  in  controversy  is  entitled  to  be 
heard. 

If  it  appears  to  the  Board  that  the  dispute  is  in  fact  one  over 
representation  instead  of  merelv  assignment  of  work  tasks,  it  is  to 
treat  the  case  already  instituted  and  proceed  accordingly. 
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C.  Notice  of  contract  termination 

H.  R.  2032  amends  section  8  of  the  Wagner  Act  to  require  30  days' 
notice  to  the  Conciliation  Service  of  a  proposal  to  terminate  or  modify 
any  collective-bargaining  agreement,  and  makes  it  an  unfair  labor 
practice  for  either  an  employer  or  a  labor  organization  to  terminate  or 
modify  such  an  agreement  without  filing  such  notice.  This  requirement 
will  enable  the  Conciliation  Service  to  learn  about  the  possibility  of 
disputes  which  are  likely  to  develop  into  work  stoppages  in  sufficient 
time  to  be  able  to  head  them  off  before  they  brealc  out  into  economic 
conflict.  The  committee  is  of  the  view  that  this  requirement  is  rea- 
sonably designed  to  promote  collective  bargaining  since  it  sets  up 
machinery  by  which  open  breaks  in  negotiations  or  termination  of  a 
collective-bargaining  agreement  may  be  averted. 

TREEDOM  FROM  RESTRICTIVE  STATE  LAWS  REGARDING  UNION  SECURITY  xVND 

THE   CHECK-OFF 

Under  section  107  of  H.  R.  2032  employers  subject  to  the  act  would 
be  permitted  to  make  agreements  providing  for  the  closed  shop  or 
other  forms  of  union  security  or  for  the  check-off  of  union  dues  or 
other  membership  obligations,  notwithstanding  the  provisions  of  State 
law^s  regulating  or  prohibiting  such  subjects  of  collective  bargaining. 

Insofar  as  this  provision  precludes  any  interference  M'ith  the  labor 
policy  by  conflicting  State  laws  it  is  intended  to  eliminate  the  sul)- 
jecting  of  employers  and  unions  in  interstate  industries  to  conflicting 
i-ules  regarding  these  matters  in  the  different  States  where  they  are 
engaged  in  activities  subject  to  the  National  Labor  Relations  Act. 
The  need  for  such  a  provision  has  been  given  added  force  by  the 
decisions  of  the  United  States  Supreme  Court  of  January  3,  104:9, 
in  Lincoln  Union  v.  Nortlnuestern  (No.  47,  October  term  i948)  and 
couipanion  cases,  and  on  March  7,  1949,  in  Algoma  Plytvood  Co.  v. 
Wisconsin  Labor  Relations  Board  (No.  .216,  October  term  1948)  hold- 
ing that  State  laws  regulating  union  security  were  not  miconstitu- 
tional  and  that  section  8(3)  of  the  original  National  Labor  Relations 
Act  did  not  preclude  the  enforcement  of  a  State  law  as  applied  to  an 
interstate  employer  making  an  employee  vote  a  prerequisite  of  union- 
security  agreements.  In  the  decision  last  referred  to  the  Court  made 
reference  to  but  did  not  find  it  necessary  to  rely  on  the  principle  that — 

in  cases  of  concurrent  power  over  commerce  State  law  remains  effective  so  long 
as  Congress  has  not  manifested  an  unambiguous  pui-pose  that  it  should  be  sup- 
planted. 

The  committee's  understanding  with  respect  to  section  107  is  that 
it  does  constitute  such  a  manifestation  of  "unambiguous  purj)ose"  on 
the  part  of  the  Congress  to  supplant  State  laws  which  seek  to  regulate 
or  prohibit  union-security  agreements  and  check-off  pi'ovisions  in  a 
manner  inconsistent  with  the  policy  set  forth  in  this  provision. 

Section  107  will  remove  the  stigma  of  illegality  which  now  attaches 
to  closed-shop  agreements  and  will  once  again  make  such  agreements 
and  other  union-security  arrangements  proper  subjects  of  collective 
bargaining.  The  disruptive  effects  of  the  prohibition  of  the  closed  shop 
and  the  other  restrictions  on  union  security  contained  in  the  Taft- 
Hartlej'  Act,  as  well  as  abundant  factual  evidence  showing  the  value 
of  union-security  agreements  to  the  maintenance  of  stable  labor-man- 
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agement  relations,  are  set  forth  in  detail  in  the  report  of  the  Senate 
Committee  on  Labor  and  Public  Welfare  on  the  proposed  National 
Labor  Relations  Act  of  1949.  It  is  not  necessaiy  to  repeat  here  the 
material  on  these  matters  presented  in  that  i-eport. 

The  purpose  of  section  107,  as  has  been  stated,  is  to  make  the  ques- 
tion of  union  security  a  matter  to  be  worked  out  between  management 
and  labor  in  collective  bargaining.  The  committee  believes  that  this 
is  in  accordance  with  sound  policy  and  that  the  provisions  in  the  bill 
on  this  matter  are  likewise  in  accordance  with  sound  policy. 

Similarly,  the  committee  is  of  the  view  that  the  check-oif  of  union 
dues  which  has  a  long  historical  background  and  was  a  common  prac- 
tice in  industry  prior  to  the  Taft-Haitley  Act  is  also  a  matter  which 
should  be  a  subject  of  bargaining  between  employers  and  unions. 
Section  107  would  once  again  make  the  check-off  a  legitimate  subject 
of  contract  and  would  thereby  broaden  and  make  more  effective  the 
scope  of  collective  bargaining. 

CONCILIATION    SERVICE    AND    INTERPRETATION    OF    EXISTING    AGREEMENTS 

The  committee  has  given  careful  consideration  to  the  problem  of 
where  the  functions  of  conciliation  and  mediation  carried  on  on  belialf 
of  the  Government  should  be  located.  Upon  the  basis  of  its  study  of 
this  matter  it  is  convinced  that  the  interests  of  sound  government 
require  that  these  functions  be  carried  on  under  Cabinet  responsibility 
in  the  appropriate  established  department  of  Government  rather  than 
by  an  independent  agency  as  provided  for  in  the  Taft-Hartley  Act. 
H.  R.  2032  would  reestablish  the  United  States  Conciliation  Service  in 
the  Department  of  Labor.  This  action  is  in  accordance  w^ith  the  prin- 
ciples of  sound  government  to  v.^hich  reference  has  been  made. 

The  Taft-Hartley  Act,  notwithstanding  its  detailed  and  complicated 
provisions,  ignored  the  problem  of  fostering  techniques  for  settling 
disputes  under  existing  agreements.  Li  addition,  the  act  restricts  the 
discretion  of  the  conciliation  agency  where  local  disputes  are  con- 
cerned. 

H.  R.  2032  corrects  these  deficiencies  by  emphasizing  the  responsi- 
bilities of  the  Conciliation  Service  as  an  aid  to  collective  bargaining 
in  harmonious  labor  relations  and  by  stressing  the  need  for  the  Serv- 
ice to  assist  parties  voluntarily  to  settle  their  differences  through  arbi- 
tration as  well  as  with  the  aid  of  mediation  and  conciliation.  The  bill 
removes  present  obstacles  which  prevent  Federal  conciliators  from 
entering  disputes  of  a  local  character  when  the  parties  Avant  their 
assistance  but,  at  the  same  time,  encourages  agreements  with  State 
and  local  mediation  agencies  covering  the  handling  of  such  local 
disputes. 

The  bill  would  impose  upon  the  Conciliation  Service  a  statutory 
requirement  of  impartial  and  confidential  conduct  on  the  part  of  con- 
ciliators. This  is  in  accordance  with  the  tradition  of  integrity  which 
has  characterized  the  function  of  the  Service  since  its  establishment 
in  1913.  In  addition,  a  labor-management  advisory  committee  would 
be  created  to  advise  the  Secretary  of  Labor  on  questions  of  policy  and 
administration  in  connection  with  the  work  of  the  Service. 

The  Taft-Hartley  Act  does  not  contain  machinery  adapted  to  pre- 
vent disputes  arising  out  of  grievances  or  differences  concerning  the 
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application  or  interpretation  of  existing  collective-bargaining  agree- 
ments. It  has  been  made  abundantly  clear  that  bargaining  does  not 
end  with  the  signing  of  a  contract  and  that  the  contract  provides  sim- 
ply a  fi-amework  within  which  labor  and  management  must  midertake 
to  fulfdl  their  nuitual  obligations  and  responsibilities  through  a  process 
of  friendly  adjustment  without  resort  to  economic  force  and  for  the 
beneiit  of  all  concerned. 

The  accomplishment  of  these  objectives,  the  committee  believes, 
cannot  be  reached  through  forcing  upon  labor  and  management  a 
system  of  compulsory  arbitration.  Such  an  approach  would  have  the 
effect  of  putting  upon  the  Government  rather  than  upon  the  parties 
of  responsibility  of  providing  a  method  of  settlement  of  controversies 
arising  out  of  the  interpretation  or  application  of  agreements.  Nor 
could  it  effect  a  genuine  settlement  because  the  elements  of  the  dispute 
would  undoubtedly  remain.  Such  an  approach  might  also  have  the 
effect  of  depriving  labor  of  the  right  to  strike  in  certain  cases. 

The  most  practicable  method  of  providing  for  the  decision  of  ques- 
tions concerning  the  application  or  interpretation  of  collective  agree- 
ments, it  seems  clear  to  the  committee,  is  to  utilize  to  the  maximum 
extent  the  processes  of  free  collective  bargaining.  The  inclusion  of 
clauses  in  collective-bargaining  agreements  providing  machinery  to 
settle  such  issues  is  clearly  desirable,  and  under  the  bill  this  would  be 
a  declared  national  policy.  The  bill  also  provides  that  employers  and 
employee  i'e]iresentatives  use  every  reasonable  effort  to  make  and 
maintain  collecti^■e-bargaining  agreements  of  certain  duration,  termi- 
nable only  upon  notice,  which  prohibit  the  use  of  economic  coercion  in 
violation  of  such  agreements.  With  the  advice  and  assistance  of  the 
Conciliation  Service  employers  and  employees  and  their  representa- 
tives are  to  work  out  procedures  in  their  agreements,  including  final 
and  binding  arljitration,  for  peacefully  settling  disputes  arising  under 
them.  The  parties  are  to  cooperate  with  the  Conciliation  Service  in 
its  efforts  to  settle  any  disputes  which  may  arise. 

Nx\TI0XAL  EMERGENCIES 

Title  III  of  the  bill  contains  provisions  for  dealing  with  national 
emergencies  which  result  from  or  are  threatened  by  a  work  stoppage 
"in  a  vital  industry  which  affects  the  public  interest."  These  provi- 
sions a^'oid  the  defects  of  the  Taft-Hartley  Act  which  in  dealing  with 
national  cTuergencies  is  replete  with  complicated  and  mandatory  pro- 
cedures. Tlie  procedures  which  are  provided  in  the  Taft-Hartley 
Act,  exi^ericucc  has  shown,  contribute  little  toward  attaining  the  settle- 
ment of  the  underlying  labor  dispute  and,  in  fact,  in  some  cases  have 
aroused  antagonisms  and  delayed  settlement.  H.R.  2032,  therefore, 
(1)  provides  for  emergency  boards  to  investigate  the  dispute,  (2) 
authorizes  the  emergency  boards  to  make  recommendations  which  are 
to  be  made  public,  (3)  provides  an  adequate  cooling-off  period  of  30 
days,  and  (4)  docs  away  with  last-offer  ballots. 

The  provision  of  effective  procedures  to  avert  the  threat  of  national 
emergencies  resulting  from  work  stoppages  in  a  vital  industry  which 
affects  the  public  interest  must  be  devised  in  the  light  of  and  be  con- 
sistent with  the  underlying  national  labor  policy  upon  which  our  basic 
labor  relations  leaislation  is  founded. 
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Even  if  it  may  be  conceded  for  purposes  of  argument  that  the  pro- 
hibition of  strikes  and  lock-outs  may  in  some  instances  result  in  con- 
tinued production,  the  adoption  of  such  a  provision  would  mean 
obtaining  such  production  only  by  virtue  of  Government  compulsion 
and  at  the  sacrifice  of  freedom.  It  would  also  mean  that  the  Govern- 
ment would  have  to  assume  the  responsibility  for  fixing  terms  and 
conditions  of  employment  through  compulsory  arbitration  or  other 
means  similarly  repugnant  to  our  free  enterprise  society.  The  Senate 
Committee  on  Labor  and  Public  Welfare  has  pointed  out  in  its  report 
on  the  proposed  National  Labor  Relations  Act,  1949,  that — 

The  great  majority  of  disputes  do  not  involve  a  public  loss  necessitating  drastic 
measures.  Such  few  "disputes  as  may  result  in  national  emergencies  of  a  character 
actually  imperiling  the  public  safety  may  in  our  judgment  be  met  successfully 
through  measures  for  bringing  the  forces  of  public  opinion  effectively  to  bear  upon 
the  issues  in  support  of  the  President  and  in  such  a  manner  as  to  induce  settlement 
by  the  parties  themselves. 

The  committee  shares  these  views  of  the  Senate  committee. 

The  provisions  of  title  III  offer  what  the  committee  believes  is  a 
wise  solution  to  the  admittedly  difficult  problem  of  providing  machin- 
erv  to  cope  with  so-called  emergency  disputes.  The  procedures  pro- 
vided for  in  the  bill  are  to  be  resorted  to  only  in  certain  limited 
conditions.  The  dispute  must  arise  in  "a  vital  industry  which  affects 
the  public  interest"  and  there  must  be  a  finding  by  the  President  that 
a  national  emergency  exists  or  is  threatened  before  the  procedures 
provided  for  in  the  bill  go  into  operation.  National  emergencies  should 
where  possible  be  averted  before  they  actually  arise.  It  is  true,  how- 
ever, that  under  some  circumstances  a  national  emergency  may  be 
created  by  the  mere  threat  of  a  work  stoppage.  The  bill,  therefore, 
authorizes  the  President  to  use  the  emergency  procedures  when  he 
finds  that  a  national  emergency  is  threatened  or  exists  because  a  work 
stoppage  has  resulted  or  threatens  to  result  from  a  labor  dispute  in 
such  an  industry.  When  he  makes  such  a  finding,  the  President  is 
to  issue  a  proclamation  to  that  effect. 

The  procedures  which  the  bill  provides  once  they  have  been  in- 
voked are  designed  to  insure  conditions  under  which  the  parties  them- 
selves will  be  induced  to  settle  the  dispute.  Title  III  does  this  by 
providing  for  appointment  of  an  emergency  board  by  the  President 
after  the  issuance  of  a  proclamation  of  national  emergency  which  is 
not  only  to  investigate  the  dispute  but  to  seek  to  induce  the  parties 
to  reach  a  settlement  of  the  dispute  themselves.  The  pressure  of  pub- 
lic opinion  would  be  utilized  as  a  stimulus  to  private  efforts  to  settle 
the  dispute  since  the  board  would  be  authorized  to  make  recommenda- 
tions as  well  as  findings,  both  of  which  are  to  be  made  public. 

The  experience  of  experts  in  the  field  of  labor-management  relations 
has  demonstrated  that  a  cooling-off  jieriod  such  as  is  provided  in  title 
III  will  almost  invariably  be  agreed  to  by  the  parties  to  a  labor  dis- 
pute without  the  compulsion  of  an  injunction.  This  is  particularly 
true  where  the  parties  feel  that  efforts  are  being  made  to  help  them 
settle  the  dispute  privately.  Experience  with  the  cooling-off'  period 
of  the  Railway  Labor  Act  supports  this  conclusion.  The  bill,  there- 
fore, omits  any  direction  to  use  an  injunction  to  secure  the  cooling-off 
period  or  for  any  other  purpose. 
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Exi^erience  with  the  Government  imposed  cooling-off  period  pro- 
vided for  m  the  Taft-Hartley  Act  has  shown  that  they  frequently 
merely  delay  settlement  and  that  the  parties  postpone  real  efforts  of 
settlement  until  the  period  has  elapsed.  Together  with  the  Senate 
coinmittee,  this  committee  is  convinced,  therefore  that  the  cooling- 
oli  period  should  be  of  limited  duration  sufficient  merely  to  give  the 
emergency  board  adequate  opportunity  to  perform  its  function.  Title 
111,  therefore,  limits  the  cooling-off  period  to  a  period  of  30  days. 

MISCELLANEOUS    PROVISIONS 

Norris-LaGuardia  Act 

In  recognition  of  the  inroads  which  various  sanctions  under  the 
1  alt-Hartley  law  have  made  upon  the  Norris-LaGuardia  Act  by  au- 
thorizing and,  as  Ave  have  seen,  in  some  cases  requiring  one-sided 
injunctions  against  unions  without  full  court  hearing,  and  without  the 
orderly  determination  of  the  issues  by  the  National  Labor  Kelations 
±}oard,  we  are  convinced  that  it  is  essential  not  only  to  affirm  but 
specifically  to  restore  that  act  to  its  original  status,  this  step,  taken 
m  tiie  bill,  doubly  insures  that  collective  bargaining  will  no  longer  be 
hampered,  as  it  has  been  for  almost  2  years,  by  the  force  of  the  Federal 
injunction. 

It  is  the  committee's  view  that  collective  bargaining  and  injunctions 
against  the  use  of  economic  force  are  diametrical  opposites  in  the  field 
of  industrial  relations.  The  former  promotes  successful  relations  be- 
tween management  and  labor;  the  latter  fosters  discord  and  friction 
by  depriving  labor  of  its  power  to  bargain.  In  accordance  witli  our 
desire,  therefore,  to  plac€  primary  emphasis  upon  collective  l)argainin<r 
as  a  keystone  of  national  labor  policv,  section  401  of  the  bill,  in  effecf 
provides  for  the  return  to  the  safeguards  of  the  Norris-LaGuardia  Act 
and  the  Clayton  Act. 

POLITICAL  EXPENDITURES 

It  is  the  opinion  of  the  committee  that  the  ban  upon  political 
expenditures  by  labor  organizations  under  the  Taft-Hartley  Act  is 
of  uncertain  constitutionality  and  application,  discriminates  against 
labor  organizations  by  singling  them  out  from  other  A^oluntarv  associa- 
tions such  as  those  representing  farmers,  businessmen,  vetei-ans,  and 
other  groups  and  presents  questions  of  governmental  policy  of  a 
broad  character  which  are  basically  unrelated  to  an  industrial 
relations  law.  Such  questions  should  be  considered  separately  u])on 
their  own  merits  and  m  an  appropriate  setting  for  impartial  action. 
Section  402  of  the  bill,  therefore,  reenacts,  in  effect,  section  313 
ot  the  federal  Corrupt  Practices  Act  in  its  form  prior  to  the  War 
Labor  Disputes  Act  and  the  Labor  Management  Relations  Act. 

Section-by-Section  Analysis 
Title  I — Repeal  of  Labor  Management  Relations  Act  of  1947 

AND  ReENACTMENT  OF  NATIONAL  LaBOR  RELATIONS   AcT  OF   1935     ' 

Section  101:  This  section  provides  for  the  repeal  of  the  Labor 
.Management  Relations  Act,  1947. 
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Section  102  reenacts  the  National  Labor  Relations  Act  of  1935  as 
it  existed  prior  to  the  enactment  of  the  Labor  Management  Relations 
Act,  1947. 

National  Lahor  Relations  Board 

Section  103  continues  the  present  National  Labor  Relations  Board 
as  a  five-member  tribunal  instead  of  the  three-member  tribunal 
provided  for  under  section  3  (a)  of  the  Wagner  Act.  Provision  is 
also  made  for  the  continuation  of  the  present  panel  system  by  an 
amendment  to  section  3  (b)  of  the  Wagner  Act. 

Section  104(a)  :  This  section  amends  section  4(a)  of  the  National 
Labor  Relations  Act  of  1935  as  follows : 

(1)  The  salaries  of  Board  members  are  increased  to  $17,500  per 
year.  The  salaiy  of  a  Board  member  under  the  Labor  Management 
Relations  Act  is  $12,000  per  year. 

(2)  Language  limiting  the  Board  in  the  selection  of  its  personnel 
by  the  Classification  Act  and  other  statutes  has  been  deleted  as 
obsolete  since  all  positions  ha^•e  been  covered  into  the  competitive 
classified  civil  service  pursuant  to  the  Ramspeck  Act. 

(3)  Provision  is  made  for  the  appointment  and  compensation  of 
arbitrators  in  jurisdictional  dispute  cases. 

Section  104  (b)  :  This  section  deletes  section  4  (b)  of  the  National 
Labor  Relations  Act  of  1935.  The  deleted  section  provided  for  the 
termination  of  the  life  of  the  old  National  Labor  Relations  Board 
established  pursuant  to  Public  Resolution  No.  44,  approved  June  19, 
1934  (48  Stat.  1183),  and  reestablished  and  continued  pursuant  to  the 
National  Industrial  Recover  Act. 

Bar  to  certain  proceedings 

Section  105 :  The  intent  of  this  section  is  to  set  aside  the  preserva- 
tion provisions  of  the  General  Savings  Act  of  February  25,  1871  (16 
Stat.  432),  with  respect  to  certain  cases  arising  under  the  Labor 
^lanagement  Relations  Act.  1947.  It  is  designed  to  bar  the  National 
Labor  Relations  Board  and  the  courts  from  taking  specified  action  in 
cases  arising  under  title  I  of  the  Labor  Management  Relations  Act, 
1947,  unless  such  action  could  be  taken  under  the  National  Labor 
Relations  Act  with  respect  to  like  cases  occurring  after  the  date  of 
passage  of  the  bill. 

The  Board  is  also  prohibited  by  this  section  from  issuing  complaints 
I'ased  upon  any  unfair  labor  practices  occurring  prior  to  August  22, 
""947,  unless  charges  with  respect  thereto  were  pending  before  the 
Board  on  January  1, 1949. 

TJ n'lustif^able  secondary  boycotts  and  jurisdictional  disputes 

The  provisions  of  section  106  of  the  bill  deal  entirely  with  unjusti- 
fiable secondary  boycotts  and  jurisdictional  disputes.  The  changes 
in  the  National  Labor  Relations  Act  of  1935  made  by  this  section  may 
be  summarized  as  follows : 

Section  106  (a)  changes  section  1  of  the  act  "Findincfs  and  policy*' 
by  inserting  a  new  paragraph  before  the  final  one.  This  broadening 
of  the  general  statement  of  policy  is  made  necessary  by  the  amend- 
ments to  section  8  creating  remedies  for  unfair  labor  practices  by  labor 
orofanizations  in  the  case  of  unjustifiable  secondary  boycotts  and  juris- 
dictional disputes  and  creating  remedies  for  an  additional  unfair  labor 
practice  by  employers  in  certain  cases  involving  jurisdictional  disputes. 
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Section  106  (b)  amends  section  2  of  the  National  Labor  Relations 
Act  of  1935  by  adding  a  definition  of  "secondary  boycott''  (sec. 
2(11)  and  a  definition  of  "jurisdictional  dispute''  (sec.  2(12). 

A  secondary  boycott,  as  defined  in  the  bill,  includes  any  concerted 
refusal  to  handle  a  particular  product  or  to  engage  in  a  strike  because 
the  product  has  been  or  is  to  be  manufactured,  produced,  or  distributed 
by  another  employer.  In  other  words,  economic  coercion  brought 
against  one  employer  because  he  deals  Avith  another  employer,  who 
is  involved  in  a  labor  dispute,  is  defined  by  the  bill  as  a  secondary 
boycott. 

The  term  "jurisdictional  dispute"  is  limited  by  the.  definion  of  a 
dispute  between  tAvo  or  more  labor  organizations.  Acocrdingly,  it 
would  not  apply  to  a  dispute  between  a  union  and  an  unoragnized 
group  of  employees  or  to  a  dispute  between  an  employer  and  a  union 
over  the  employer's  assignment  of  work  to  unorganized  employees. 
The  definition  tlius  avoids  one  of  the  objectionable  features  of  section 
8  (b)  (4)  (D)  of  the  Taft-Hartley  Relations  Act  which  did  not  require 
that  the  dispute  be  between  two  labor  organiatizons.  This  latter 
section  could  be  used  by  an  employer  as  a  device  to  undermine  a  labor 
organization  by  transferring  work  from  employees  in  a  trade,  craft,  or 
class  who  were  organized  to  unorganized  employees  in  another  trade, 
craft,  or  class. 

It  is  intended  that  the  term  "jurisdictional  dispute"  shall  inchule 
only  disputes  over  the  assignment  or  pros):)ective  assignment  of  a 
particular  work  task.  This  is  what  is  commonly  recognized  as  an 
essential  characteristic  of  such  disputes.  Representation  cases  would 
thus  be  excluded  from  the  definition,  for  such  cases  involve  (whoie 
more  than  one  union  is  seeking  recop-nition)  competition  between  rival 
unions  for  the  right  to  be  recognized  as  the  statutory  bargaining  agent 
of  the  verv  same  group  of  employees.  They  do  not  involve  a  dispute 
over  the  right  to  perform  particular  work  tasks.  Representation  cases 
are.  therefore,  more  appropriately  resolved  by  an  election  rather  than 
by  arbitration. 

Section  106  (c)  :  This  section  is  one  of  those  designed  to  carry  into 
effect  the  legislative  scheme  for  resolving  jurisdictional  disputes.  It 
is  intended  as  one  of  the  later  steps  in  the  procedure  provided  for  in 
the  bill  and  would  follow,  in  the  appropriate  case,  an  award  made  by 
the  National  Labor  Relations  Board  or  an  arbitrator  under  the  pro- 
])osed  amendment  to  section  9(d)  of  the  National  Labor  Relations 
xVct  of  1935  (sec.  106(e)). 

The  section  would  amend  section  8  of  the  Wagner  Act  by  making 
it  an  unfair  labor  practice  for  an  employer  to  refuse  to  assign  a  par- 
ticular work  task  in  accordance  with  an  award  in  jurisdictional  dispute 
case  under  section  106(e)  of  the  bill.  This  unfair  labor  practice  is 
thus  designed  to  implement  such  an  award  and  is  intended  to  reach 
the  occasional  nonneutral  employer  whose  conduct  may  cause  or  pro- 
lono;  a  jurisdictional  dispute. 

Section  106(d)  :  This  section  would  amend  the  National  Labor  Re- 
lations Act  of  1935  by  adding  to  section  8  of  that  act  pro\asions  for 
unfair  labor  practices  of  labor  organizations.  These  provisions  would 
proscribe  secondary  boycotts  and  strikes  when  used  for  the  purposes 
(1)  of  compelling  an  employer  to  violate  his  statutory  obligation  to 
bargain  with  the  majority  representative  of  his  employees,  or  (2)  to 
further  a  jurisdictional  dispute. 
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The  iirst  of  these  situations  is  covered  by  the  provision  making  it  an 
unfair  labor  practice  for  a  labor  organization  to  canse  or  attempt  to 
cause  employees  to  engage  in  a  secondary  boycott  or  a  concerted  work 
stoppage  in  order  to  compel  an  employer  to  violate  his  statutory 
obligation  to  bargain  in  any  one  of  three  situations :  (1)  where  another 
labor  organization  has  been  ceitified  as  bargaining  agent  by  the 
National  Labor  Relations  Board  and  such  certification  is  in  effect  at 
the  time  the  alleged  unfair  labor  practice  occurs;  (2)  where  the  em- 
ployer is  required  by  an  order  of  the  National  Labor  Relations  Board 
to  bargain  with  another  labor  organization,  or  (3)  where  another 
labor  organization,  although  uncertified,  has  a  valid  and  subsisting 
collective-bargaining  agreement  and  the  time  has  not  been  reached 
during  which  a  question  concerning  representation  may  appropriately 
be  raised. 

The  purpose  of  this  provision  is  to  safeguard  the  stability  of  existing 
bargaining  relations  against  assault  by  rival  unions  through  the  use 
of  economic  force.  The  public  interest  in  stable  bargaining  relations 
is  thus  recognized.  In  addition,  the  employer  is  safeguarded  from 
pressure  by  a  rival  union  at  a  time  when  he  is  dealing  with  the 
majority  representative  of  his  employees  as  required  by  law.  The 
majority,  too,  is  protected  in  its  status  as  bargaining  agent.  This  pro- 
vision also  serves  to  accord  protection  to  certifications  and  orders  of 
the  Board  determining  the  status  of  a  bai-gaining  representative. 

Section  106  (d) ,  as  already  noted,  would  also  amend  the  Wagner  Act 
to  make  it  an  unfair  labor  practice  for  a  labor  organization  to  cause  or 
attempt  to  cause  employees  to  engage  in  a  secondary  boycott  or  a 
concerted  work  stoppage,  in  furtherance  of  a  jurisdictional  dispute. 
Such  conduct  is  an  unfair  labor  practice  only  if  the  labor  organization 
is  seeking  to  compel  an  employer  to  assign  a  particular  work  task  con- 
trary to  an  award  made  pursuant  to  the  arbitration  provisions  of  the 
bill.  This  unfair  labor  practice,  like  the  parallel  employer  unfair  labor 
practice  provided  for  in  section  106(c),  serves  to  implement  that  por- 
tion of  the  bill  providing  for  the  arbitration  of  jurisdictional  disputes 
and  to  secure  compliance  therewith. 

Section  106(e)  :  This  section  sets  forth  the  procedure  to  be  followed 
in  the  arbitration  of  jurisdictional  disputes.  It  would  amend  section  9 
of  the  National  Labor  Relations  Act  of  1935. 

Procedure  for  the  arbitration  of  such  disputes  may  be  set  in  motion 
when  a  secondary  boycott  or  a  strike  is  in  effect  or  when  such  action 
is  merely  threatened.  Resort  to  the  Board  thus  may  serve  to  forestall 
recourse  to  economic  force  in  connection  with  jurisdictional  disputes. 

The  proceeding  may  be  instituted  by  any  part}?^  interestc'd  in  the 
dispute.  Thus,  the  machinery  of  the  bill  may  be  set  in  motion  by  an 
interested  labor  union  or  employer.  The  bill  expressly  assures  to  the 
affected  employer  an  opportunity  to  be  heard. 

The  bill  authorizes  the  Board  either  to  hear  and  determine  tlie  dis- 
pute itself  or  to  appoint  an  arbitrator  for  that  purpose.  The  Boai'd 
can,  therefore,  draw  upon  the  experience  of  persons  special! v  skilled 
in  the  handling  of  these  disputes,  which  frenuentlv  are  complicated  in 
character.  The  award  of  the  arbitrator  is  to  be  given  the  snm<^  effect 
as  an  award  of  the  Board  exce]:)t  that,  in  any  subsequent  u.nfair  labor 
practice  proceeding  instituted  to  p-ive  effect  to  the  avrard,  the  Board 
may  refuse  to  enforce  the  award  if  it  finds  it  clearlv  unreasonable. 
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Whether  the  dispute  is  to  be  heard  and  determined  by  the  Board 
itself  or  by  an  arbitrator,  reasonable  opportunity  must  first  be  afforded 
the  parties  to  resolve  the  dispute  themselves.  Emphasis  is  thus  placed 
;upon  voluntary  adjustment.  Government  intervention  takes  place 
only  when  voluntary  methods  of  adjustment  fail  to  resolve  the  dispute 
witliin  a  reasonable  time. 

Standards  for  tlie  determination  of  the  work-task  assignment  issue 
are  set  forth  in  the  bill.  These  include  prior  Board  certifications, 
union  charters  or  interunion  agreements,  decisions  of  agencies  estab- 
lished by  unions  to  consider  jurisdictional  disputes,  the  past  woi'k 
history  of  the  contending  labor  organizations,  and  the  policy  of  the 
act. 

An  important  provision  contained  in  this  section  is  one  v^'hich 
permits  the  Board  to  treat  the  case  as  one  involving  a  petition  for  an 
election  under  section  9(e),  if  at  any  stage  of  the  proceeding  it  appears 
that  the  dispute  is  not  a  jurisdictional  dispute  but  one  concerning 
representation.  This  authority  serves  to  introduce  a  degree  of  flexibility 
into  the  proceedings.  It  serves,  also,  to  avoid  unnecessary  delay  in 
obtaining  an  election  in  a  representative  case  where  the  case  erroneously 
is  brought  before  the  Board  as  a  jurisdictional  dispute. 

It  is  intended  that,  in  any  derivative  complaint  case,  the  award 
made  pursuant  to  the  provisions  of  this  section  of  the  bill  shall  gen- 
erally be  determinative  of  the  work-task-assignment  issue.  This  pro- 
cedure is  thus  patterned  after  present  procedure  before  the  Board 
in  I'epresentation  cases  and  refusal-to-bargain  cases  in  which  the  prior 
certification  of  representatives  is  ordinarily  decisive  of  the  rcpersenta- 
tion  and  unit  issued  in  the  derivative  unfair-labor-practice  case.  It 
has  the  advantage  of  limiting  the  issues  and  expediting  decisions  in  the 
unfair-labor-practice  case. 

Section  106(f)  :  This  section  merely  amends  section  9(d)  of  the 
National  Labor  Kelations  Act  of  1935  'to  provide  for  the  inclusion  of 
the  jurisdictional  dispute  case  record  in  the  record  required  to  l.)e  filed 
in  the  court  in  cases  for  the  enforcement  or  review  of  any  orders  of  the 
Board  based  upon  the  arbitration  award.  Section  9(d)  already  con- 
tains similar  provisions  in  cases  involving  a  Board  certification  in  a 
repi'csentative  case. 

Restrictive  State  laws 

Section  107:  This  section  would  amend  the  proviso  to  section  S(?)) 
of  the  Xational  Labor  Relations  Act  of  1935  to  permit  employers 
subject  to  the  act  to  make  collective-bargaining  agreements  providing 
for  the  closed  shop  or  other  forms  of  union  security  or  for  the  checli-orl' 
of  union  dues  and  assessments  notwithstanding  the  provisions  of  State 
laws.  The  intended  effect  of  this  provision  is  to  make  any  State  law 
on  this  subject  which  is  inconsistent  with  the  bill  no  longer  determina- 
tive in  proceedings  before  the  Board.  This  provision  would  liave  the 
effect,  too,  of  making  any  such  State  laws  unenforceable  by  the  State 
itself,  except  where  purely  local  enterprises  are  involved.  The  result 
of  the  provisions  of  this  section  would  be  to  place  these  matters  in  the 
area  of  free  collective  bargaining  between  labor  and  management. 

Notice  of  termination ormodlficat'wn  of  collective-harga.ining  contracts 

Section  108  :  This  section  makes  it  an  unfair  labor  practice  for  either 

an  employer  or  a  labor  organization  to  terminate  or  modify  an  existing 
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agreement  except  upon  30  days'  advance  notice  to  the  United  States 
Conciliation  Service.  This  requirement  will  enable  the  Seivice  to  be 
apprised  in  time  to  be  able  to  maintain  bargaining  relations  or  prevent 
controversies  from  developing  into  open  conflict. 

The  provisions  of  this  section  would  be  enforceable  by  the  Board 
in  the  same  manner  as  finj  other  unfair  labor  practices  and  it  is  in- 
tended that  similar  and  nondiscriminatory  sanctions  shall  be  availa])ie 
against  both  labor  organizations  and  employers. 

TITLE  n — MEDIATION"  AND  ARBITRATION 

This  title  provides  for  the  reestablishment  of  the  United  States 
Conciliation  Service  in  the  Department  of  Labor.  This  step,  the  com- 
mittee believes,  is  necessary  for  a  coordinated  and  sound  adminis- 
tration of  Government  labor  functions.  Provision  is  also  made  in 
this  section  for  the  encouragement  of  resort  to  arbitration  and  for  a 
procedure  for  the  guidance  of  the  Service  and  the  parties  to  disputes. 
The  major  provisions  of  this  title  may  be  summarized  as  follows : 

The  United  States  Conciliation  Service 

Section  201:  This  section  reestablishes  the  United  States  Concilia- 
tion Service  in  the  Department  of  Labor.  The  Service  is  to  be  under 
the  direction  of  a  Director,  to  be  appointed  by  the  President  with  the 
advice  and  consent  of  the  Senate.  The  section  restores  to  the  Secre- 
tary of  Labor  the  functions  transferred  to  the  Federal  Mediation  and 
Conciliation  Service  by  the  Labor-Management  Relations  Act,  lOlT. 
The  personnel  and  records  of  the  Federal  Mediation  and  Conciliation 
Service  are  also  transferred  to  the  Department  of  Labor.  The  section 
provides,  in  addition,  that  the  Service  is  to  be  administered  under  the 
general  direction  and  supervision  of  the  Secretary  of  Labor.  General 
policies  and  standards  for  operation  of  the  Service  are  to  be  formulated 
by  the  Director  with  the  approval  of  the  Secretary.  The  bill  also 
authorizes  the  Secretary  to  appoint  and  fix  the  compensation  of  con- 
ciliators, mediators,  and  arbitrators. 

Functions  of  the  Service 

Section  202  describes  the  functions  of  the  Service  and  permits  the 
Director  to  intervene  in  any  labor  dispute  in  any  industry  affecting 
commerce  whenever,  in  his  judgment,  such  intervention  would  assist 
the  parties  in  settling  the  dispute.  The  Director  is  authorized,  how- 
ever, to  enter  into  agreements  with  State  and  local  mediation  agencies 
relating  to  the  mediation  of  labor  disputes  where  effects  are  pre- 
dominantly local  in  character.  Provision  is  also  made  in  this  section 
for  cooperation  by  the  Service,  upon  request  of  the  parties,  in  the 
formulation  of  agreements  for  arbitration  and  in  the  selection  of 
arbitrators. 

Conduct  of  conciliation  officers 

Section  203  prescribes  standards  for  the  conduct  of  conciliation 
officers. 

Duties  of  employers  and  employees 

Section  204 :  This  section  declares  that  it  is  the  duty  of  employers 
and  ernployees  to  exert  every  reasonable  effort  to  make  and  maintain 
collective-bargaining  agreements  and  to  participate  fully  and  promptly 
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in  meetings  called  by  the  Service  to  aid  in  settling  disputes.  The 
purpose  of  these  provisions  is  to  emphasize  the  importance  of  peaceful 
and  voluntary  methods  of  adjusting  industrial  disputes. 

Interpretation  of  existing  agreements 

Section  205 :  This  section  is  intended  to  carry  out  the  recommenda- 
tion made  by  the  President  in  his  message  on  the  state  of  the  Union 
of  January  5,  1949,  that  procedures  be  developed  for  the  settlement, 
without  the  use  of  economic  force,  of  disputes  over  the  interpretation 
or  application  of  an  existing  collective-bargaining  agreement. 

The  bill  declares  it  to  be  the  public  policy  of  the  United  States  "that 
any  collective-bargaining  agreement  in  an  industry  affecting  commerce 
shall  proA'ide  procedures  by  which  either  party  to  such  agreement  may 
refer  disputes  growing  out  of  the  interpretation  or  application  of  the 
agreement  to  final  and  binding  arbitration."  The  Conciliation  Service 
is  directed  to  assist  employers  and  labor  organizations  in  developing 
pi-occdures  for  arbitration,  in  framing  issues,  and  in  selecting 
arl3itrators. 

The  provisions  of  this  section  are  intended  to  encourage  resort  to  the 
process  of  \'oluntary  arbitration  in  disputes  involving  the  interpreta- 
tion or  application  of  collective-bargaining  agreements.  It  is  our 
exi)ect'ation  that  parties  to  collective-bargaining  agreements  will  with 
increasing  frequency  include  arbitration  provisions  in  their  contracts 
thereby  minimizing  the  possibility  of  resort  to  economic  force  in  this 
area. 

Labor-management  advisory  committees. 

Section  200 :  This  section  provides  for  the  appointment  of  labor- 
management  advisory  committees  such  as  were  originally  set  up  when 
the  Service  was  in  the  Department  of  Labor.  The  function  of  these 
committees  is  to  advise  the  Secretary  of  Labor  on  questions  of  policy 
and  administration  affecting  the  work  of  the  Service.  Membership 
in  such  committees  is  to  consist  of  an  equal  number  of  labor  and  man- 
agement representatives  and  one  or  more  public  members.  The  chair- 
man is  to  be  selected  from  the  representatives  of  the  public. 

TITLE   lU XATIONAL  EMERGENCIES 

Title  III  of  the  bill  deals  with  national  emergencies  resulting  from 
Avork  stoppages  in  vital  industries  which  affect  the  public  interest. 
It  is  intended  to  provide  a  method  by  which  the  Government  can 
effectively  assist  in  the  settlement  of  a  controverey  during  a  period 
in  which  the  parties  maintain  the  status  quo.  The  procedures  pro- 
vided are  to  be  used  only  in  the  exceptional  cases  involving  la  grave 
national  emergency. 

The  provisions  of  this  title  may  be  summarized  as  follows : 

Declaration  of  national  emergency 

Section  301 :  This  section  defines  the  circumstances  under  which  the 
national  emergency  procedure  is  to  be  set  in  motion.  It  provides  that 
wherever  the  President  finds  that  a  national  emergency  is  threatened 
or  exists  because  a  stoppage  of  work  has  occurred  or  is  threatened  in 
a  vital  industry  which  affects  the  public  interest,  he  shall  issue  a  proc- 
lamation to  that  effect. 
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Emergency  hoards 

Section  302 :  Upon  issuance  of  liis  proclamation  of  a  national  emer- 
o;ency,  tlie  President  is  to  appoint  an  emergency  board.  This  board  is 
required  to  make  its  report  to  the  President  within  25  days  after  the 
issuance  of  the  proclamation.  Such  report  is  to  include  both  the  findings 
and  recommendations  of  the  board.  The  bill  requires  that  the  report 
be  transmitted  to  the  parties  and  be  made  public. 

It  is  important  to  emphasize  that  this  section,  unlike  the  Labor 
]Management  Relations  Act,  1947,  requires  the  board  to  make  findings 
and  recommendations.  The  bill  thus  makes  it  possible  to  secure  from 
a  group  of  impartial  experts  findings  and  recommendations  upon  the 
basis  of  which  an  informed  opinion  can  be  reached. 

The  section  prescribes  a  total  cooling-oil  period  of  30  days;  25  days 
during  which  the  emergency  board  is  making  its  investigation  and 
report  plus  5  days  after  the  report  has  been  submitted.  During  this 
30-day  period,  the  parties  to  the  dispute  "shall  continue  or  resume 
work  and  operations  under  the  terms  and  conditions  of  employment 
which  w^ere  in  effect  innnediately  prior  to  the  beginning  of  the  dispute 
unless  a  change  therein  is  agreed  to  by  the  parties." 

Poicvrs  of  emergency  hoards 

Section  303 :  This  section  requires  that  a  separate  emergency  board 
be  appointed  for  each  dispute.  Each  board  is  to  be  composed  of  such 
number  of  disinterested  persons  as  the  President  may  deem  appro- 
priate. The  board  is  granted  the  necessary  powers  to  carry  out  its 
duties. 

Title  IV — Miscellaneous  Proyisigns 

APPLICATION   OF  ANTI-lNJUNCTION  STATUTES 

Section  401 :  This  section  is  intended  to  restore  in  full  force  and  effect 
the  prohibitions  in  the  Norris-LaGuardia  Act  and  the  Clayton  Act 
against  the  issuance  of  labor  injunctions.  Provision,  however,  is  made 
for  the  National  Labor  Relations  Board  to  enforce  its  orders  in  the 
Federal  courts  in  the  same  manner  that  it  had  under  the  National 
Labor  Relations  Act  of  1935. 

POLITICAL  CONTRIBUTIONS 

Section  402 :  The  effect  of  this  section  is  to  restore  the  political- 
contributions  provisions  of  the  Federal  Corrupt  Practices  Act  as  it 
existed  prior  to  the  War  Labor  Disputes  Act  by  striking  from  the 
Corrupt  Practices  Act  provisions  relating  to  labor  organizations. 

DEFINITIONS 

Section  403  defines  certain  terms  which  are  used  generally  through- 
out the  bill. 

SAVING  PROVISION 

Section  404 :  This  section  makes  it  clear  that  no  provision  of  the  act 
is  to  be  construed  as  compelling  an  employee  to  render  forced  labor 
without  his  consent  or  to  work  under  abnormally  dangerous  conditions. 
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EXEMPTION   OF  RAILWAY  LABOR  ACT 

Section  405  contains  a  savings  clause  applicable  to  titles  II  and  III 
with  respect  to  persons  subject  to  the  Railway  Labor  Act.  Title  I  is 
not  included  m  this  section  since  the  effect  of  section  2(2)  of  the 
National  Labor  Relations  Act  of  1935  defining  "employer"  is  to  pro- 
vide a  savings  clause  with  respect  to  the  Railway  Labor  Act  as  to  the 
provisions  of  that  title. 

SEPARABILITT 

Section  406  contains  the  conventional  separability  provision. 

Changes  in  Existing  Laws 

In  compliance  with  paragraph  2a  of  rule  XIII  of  the  Rules  of  the 
House  of  Representatives,  changes  in  existing  law  made  by  the  bill 
as  introduced,  are  shown  as  follows   (existing  law  proposed  to  be 
omitted  IS  enclosed  in  black  brackets,  new  matter  is  printed  in  italic 
existing  law  in  which  no  change  is  proposed  is  shown  in  roman)  :         ' 

[AN  ACT 

[To  ameml  the  National  Labor  Relations  Act,  to  provide  additional  facilities  for 
^ff.,l"f'^i''"'^i""  of  labor  disputes  affecting  commerce,  to  equalize  Ipgal  respon- 
sibilities Oi  labor  organizations  and  employers,  and  for  other  purposes. 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America  m  Congress  assembled,  •' 

CSHORT   TITLE  AND   DECLARATIOjV    OF   POLICY 

aI^'^oIt""  ^'  ^""^  ^^'^  ^""^  "^""^  ^^  '''^''^  ""^  ^^^  "^''^°''  Management  Relations 
^•?wJ  Industrial  strife  which  interferes  with  the  normal  flow  of  commerce  and 
with  the  full  production  of  articles  and  commodities  for  commerce,  can  be  avoided 
or  substantially  minimized  if  employers,  employees,  and  labor  organizations  each 
recognize  under  law  one  another's  legitimate  rights  in  their  relations  with  each 
other,  and  above  all  recognize  under  law  that  neither  party  has  anv  right  in  its 

iTeaUrsaFety!  or  interest!''  ^""^""^^  '"^  ^'^'  ''  ^''''"'''  ""^^'"^  jeopardize  the  public 
Dt  is  the  purpose  and  policy  of  this  Act,  in  order  to  promote  the  full  flow  of 
commerce  to  prescribe  the  legitimate  rights  of  both  employees  and  emplove?s 
in  their  relations  affecting  commerce,  to  provide  orderly  and  peaceful  procedures 
for  preventing  he  interference  by  either  with  the  legitimate  rights  of  the  othe? 
to  protect  the  rights  of  individual  employees  in  their  relations  with  labor  organi: 
zations  whose  activities  affect  commerce,  to  define  and  proscribe  practices  on  the 
part  of  labor  and  management  which  affect  commerce  and  are  inimical  to  the 
general  welfare,  and  to  protect  the  rights  of  the  public  in  connection  with  labor 
disputes  affecting  commerce.  ^luii  mtu  lauui 

[TITLE   I— AMENDMENT   OF   NATIONAL   LABOR   RELATIONS    ACT 
foUovvs'-  ^^^'    ^^^  National  Labor  Relations  Act  is  hereby  amended  to  read  as 

["FINDINGS   AND   POLICIES 

[Section  1.  The  denial  by  some  employers  of  the  right  of  employees  to  orga- 
nize and  the  refusal  by  some  employers  to  accept  the  procedure  of  collective  bar- 
gaining lead  to  strikes  and  other  forms  of  industrial  strife  or  unrest,  which  have 
the  intent  or  the  necessary  effect  of  burdening  or  obstructing  commerce  bv  (a) 
rirni""/!  ,  efficiency,  safety,  or  operation  of  the  instrumentalities  of  com- 
merce, (b)  occurring  m  the  current  of  commerce:  (c)  materially  affecting  re- 
s^training,  or  controlling  the  flow  of  raw  materials  or  manufactured  or  prSsed 
goods  from  or  into  the  channels  of  commerce,  or  the  prices  of  such  material  or 
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goods  in  commerce;  or  (d)  causing  diminution  of  employment  and  wages  in  such 
volume  as  substantially  to  impair  or  disrupt  the  market  for  goods  flowing  from  or 
into  the  channels  of  commerce. 

[The  inequality  of  bargaining  power  between  employees  who  do  not  possess 
full  freedom  of  association  or  actual  liberty  of  contract,  and  employers  who  are 
organized  in  the  corporate  or  other  forms  of  ownership  association  substantially 
burdens  and  affects  the  flow  of  commerce,  and  tends  to  aggravate  recurrent  busi- 
ness depressions,  by  depressing  wage  rates  and  the  purchasing  power  of  wage 
earners  in  industry  and  by  preventing  the  stabilization  of  competitive  wage  rates 
and  working  conditions  within  and  between  industries. 

[Experience  has  proved  that  protection  by  law  of  the  right  of  employees  to 
organize  and  bargain  collectively  safeguards  commerce  from  injury,  impairment, 
or  interruption,  and  promotes  the  flow  of  commerce  by  removing  certain  recog- 
nized sources  of  industrial  strife  and  unrest,  by  encouraging  practices  funda- 
mental to  the  friendly  adjustment  of  industrial  disputes  arising  out  of  differences 
as  to  wages,  hours,  or  other  working  conditions,  and  by  restoring  equality  of 
bargaining  power  between  employers  and  employees. 

[Experience  has  further  demonstrated  that  certain  practices  by  some  labor 
organizations,  their  officers,  and  members  have  the  intent  or  the  necessary  effect 
of  burdening  or  obstructing  commerce  by  preventing  the  free  flow  of  goods  in 
such  commerce  through  strikes  and  other  forms  of  industrial  unrest  or  through 
concerted  activities  which  impair  the  interest  of  the  public  in  the  free  flow  of 
such  commerce.  The  elimination  of  such  practices  is  a  necessary  condition  to 
the  assurance  of  the  rights  herein  guaranteed. 

Elt  is  hereby  declared  to  be  the  policy  of  the  United  States  to  eliminate  the 
causes  of  certain  substantial  obstructions  to  the  free  flow  of  commerce  and  to 
mitigate  and  eliminate  these  obstructions  when  they  have  occurred  by  encourag- 
ing the  practice  and  procedure  of  collective  bargaining  and  by  protecting  the 
exercise  by  workers  of  full  freedom  of  association,  self-organization,  and  desig- 
nation of  representatives  of  their  own  choosing,  for  the  purpose  of  negotiating 
the  terms  and  conditions  of  their  employment  or  other  mutual  aid  or  protection. 

[definitions 

[Sec.  2.  "When  used  in  this  Act — 

[(1)  The  term  "person"  includes  one  or  more  individuals,  labor  organizations, 
partnerships,  associations,  corporations,  legal  representatives,  trustees,  trustees 
in  bankruptcy,  or  receivers. 

[(2)  The  term  "employer"  includes  any  person  acting  as  an  agent  of  an  em- 
ployer, directly  or  indirectly,  but  shall  not  include  the  United  States  or  any 
wholly  owned  Government  corporation,  or  any  Federal  Reserve  Bank,  or  any 
State  or  political  subdivision  thereof,  or  any  corporation  or  association  operating 
a  hospital,  if  no  part  of  the  net  earnings  inures  to  the  beneflt  of  any  private  share- 
holder or  individual,  or  any  person  subject  to  the  Railway  Labor  Act,  as  amended 
from  time  to  time,  or  any  labor  organization  (other  than  when  acting  as  a  em- 
ployer), or  anyone  acting  in  the  capacity  of  officer  or  agent  of  such  labor 
organization. 

[(3)  The  term  "employee"  shall  include  any  employee,  and  shall  not  be  limited 
to  the  employees  of  a  particular  employer,  unless  the  Act  explicitly  states  other- 
wise, and  shall  include  any  individual  whose  work  has  ceased  as  a  consequence 
of.  or  in  connection  with,  any  curi-ent  labor  dispute  or  because  of  any  unfair  labor 
practice,  and  who  has  not  obtained  any  regular  and  substantially  equivalent  em- 
ployment, but  shall  not  include  any  individual  employed  as  an  agricultural 
laborer,  or  in  the  domestic  service  of  any  family  or  person  at  his  home,  or  any 
individual  employed  by  his  parent  or  spouse,  or  any  individual  having  the  status 
of  an  independent  contractor,  or  any  individual  employed  as  a  supervisor,  or  any 
individual  employed  by  an  employer  subject  to  the  Railway  Labor  Act,  as  amend- 
ed from  time  to  time,  or  by  any  other  person  who  is  not  an  employer  as  herein 
defined. 

[(4)   The  term  "representatives"  includes  any  individual  or  labor  organization. 

[(5)  The  term  "labor  organization"  means  any  organization  of  any  kind,  or 
any  agency  or  employee  representation  committee  or  plan,  in  which  employees 
participate  and  which  exists  for  the  purpose,  in  whole  or  in  part,  of  dealing  with 
employers  concerning  grievances,  labor  disputes,  wages,  rates  of  pay,  hours  of 
employment,  or  conditions  of  work. 

[(6)  The  term  "commerce"  means  trade,  traffic,  commerce,  transportation,  or 
communication  among  the  several  States,  or  between  the  District  of  Columbia 
or  any  Territory  of  the  United  States  and  any  State  or  other  Territory,  or  be- 
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tween  any  foreign  country  and  any  State,  Territory,  or  the  District  of  Columbia, 
or  within  the  District  of  Columbia  or  any  Territory,  or  between  points  in  the 
same  State  but  through  any  other  State  or  any  Territory  or  the  District  of 
Columbia  or  any  foreign  country. 

t(7)  The  tex'm  "affecting  commerce"  means  in  commerce,  or  burdening  or  ob- 
structing commerce  or  the  free  flow  of  commerce,  or  having  led  or  tending  to 
lead  to  a  labor  dispute  burdening  or  obstructing  commerce  or  the  free  flow  of 
commerce. 

[(8)  The  term  "unfair  labor  practice"  means  any  unfair  labor  practice  listed 
in  section  8. 

[(9)  The  term  "labor  dispute"  includes  any  controversy  concerning  terms, 
tenure  or  conditions  of  employment,  or  concerning  the  association  or  representa- 
tion of  persons  in  negotiating,  fixing,  maintaining,  changing,  or  seeking  to  ar- 
range terms  or  conditions  of  employment,  regardless  of  whether  the  disputants 
stand  in  tiie  proximate  relation  of  employer  and  employee. 

t(10)  The  term  "National  Labor  Relations  Board"  means  the  National  Labor 
Relations  Board  provided  for  in  section  3  of  this  Act. 

1(11)  The  term  "supeiwisor"  means  any  individual  having  authority,  in  the 
interest  of  the  employer,  to  hire,  transfer,  suspend,  lay  off.  recall,  promote,  dis- 
charge, assign,  reward,  or  discipline  other  employees,  or  responsibility  to  direct 
them,  or  to  adjust  their  grievances,  or  effectively  to  recommend  such  action,  if 
in  connection  with  the  foregoing  the  exercise  of  such  authority  is  not  of  a  merely 
routine  or  clerical  nature,  but  requires  the  use  of  independent  judgment. 
[(12)   The  term  "professional  employee"  means — 

[(a)  any  employee  engaged  in  work  (i)  predominantly  intellectual  and 
.varied  in  character  as  opposed  to  routine  mental,  manual,  mechanical,  or 
physical  work;  (ii)  involving  the  consistent  exercise  of  discretion  and  judg- 
ment in  its  performance;  (iii)  of  such  a  character  that  the  output  produced 
or  the  result  accomplished  cannot  be  standardized  in  relation  to  a  given 
period  of  time;  (iv)  requiring  knowledge  of  an  advanced  type  in  a  field  of 
science  or  learning  customarily  acquired  by  a  prolonged  course  of  specialized 
intellectual  instruction  and  study  in  an  institution  of  higher  learning  or  a 
hospital,  as  distinguished  from  a  general  academic  education  or  from  an 
apprenticeship  or  from  training  in  the  performance  of  routine  mental,  man- 
ual, or  physical  processes ;  or 

[(b)   any  employee,  who    (i)    has  completed  the  courses  of  specialized 

intellectual  instruction  and  study  described  in  clause  (iv)  of  paragraph  (a), 

and  (ii)  is  performing  related  work  under  the  supervision  of  a  professional 

person  to  qualify  himself  to  become  a  professional  employee  as  defined  in 

paragraph    (a). 

[(13)   In  determining  whether  any  person  is  acting  as  an  "agent"  of  another 

persons  so  as  to  make  such  other  person  responsible  for  his  acts,  the  question  of 

whether  the  specific  acts  performed  were  actually  authorized  or  subsequently 

ratified  shall  not  be  controlling, 

[national  labob  relations  board 

[Sec.  3.  (a)  The  National  Labor  Relations  Board  (hereinafter  called  the 
"Board")  created  by  this  Act  prior  to  its  amendment  by  the  Labor  Management 
Relations  Act,  1947.  is  hereby  continued  as  an  agency  of  the  United  States,  except 
that  the  Board  shall  consist  of  five  instead  of  three  members,  appointed  by  the 
President  by  and  with  the  advice  and  consent  of  the  Senate.  Of  the  two  additional 
members  so  provided  for,  one  shall  be  appointed  for  a  term  of  five  years  and  the 
other  for  a  term  of  two  years.  Their  successors,  and  the  successors  of  the  other 
members,  shall  be  appointed  for  terms  of  five  years  each,  excepting  that  any  indi- 
vidual chosen  to  fill  a  vacancy  shall  be  appointed  only  for  the  unexpired  term  of 
the  member  whom  he  shall  succeed.  The  President  shall  designate  one  member 
to  serve  as  Chairman  of  the  Board.  Any  member  of  the  Board  may  be  removed 
by  the  President,  upon  notice  and  hearing,  for  neglect  of  duty  or  malfeasance  in 
oflice,  but  for  no  other  cause. 

[(b)  The  Board  is  authorized  to  delegate  to  any  group  of  three  or  more  mem- 
liers  any  or  all  of  the  powers  which  it  may  itself  exercise.  A  vacancy  in  the  Board 
shall  not  impair  the  right  of  the  remaining  members  to  exercise  all  of  the  powers 
of  the  Board,  and  three  members  of  the  Board  shall,  at  all  times,  constitute  a 
quorum  of  the  Board,  except  that  two  members  shall  constitute  a  quorum  of  any 
group  designated  pursuant  to  the  first  sentence  hereof.  The  Board  shall  have  an 
official  seal  which  shall  be  judicially  noticed. 
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[(c)  The  Board  shall  at  the  close  of  each  fiscal  year  make  a  report  in  writing 
to  Congress  and  to  the  President  stating  in  detail  the  cases  it  has  heard,  the 
decisions  it  has  rendered,  the  names,  salaries,  and  duties  of  all  employees  and 
officers  in  the  employ  or  under  the  supervision  of  the  Board,  and  an  account  of  all 
moneys  it  has  disbursed. 

[(d)  There  shall  be  a  General  Counsel  of  the  Board  who  shall  be  appointed  by 
the  President,  by  and  with  the  advice  and  consent  of  the  Senate,  for  a  term  of 
four  years.  The  General  Counsel  of  the  Board  sliall  exercise  general  supervision 
over  all  attorneys  employed  by  the  Board  (other  than  trial  examiners  and  legal 
assistants  to  Board  members)  and  over  the  officei's  and  employees  in  the  regional 
offices.  He  shall  have  final  authority,  on  hehalf  of  the  Board,  in  respect  of  the 
investigation  of  charges  and  issuance  of  complaints  under  section  10,  and  in 
respect  of  the  prosecution  of  such  complaints  before  the  Board,  and  shall  have 
such  other  duties  as  the  Board  may  prescribe  or  as  may  be  provided  by  law. 

[Sec.  4.  (a)  Each  member  of  the  Board  and  the  General  Counsel  of  the  Board 
shall  receive  a  salary  of  $12,000  a  year,  shall  be  eligible  for  reappointment,  and 
shall  not  engage  in  any  other  business,  vocation,  or  employment.  The  Board 
shall  appoint  an  executive  secretary,  and  such  attorneys,  examiners,  and  regional 
directors,  and  such  other  employees  as  it  may  from  time  to  time  find  necessary 
for  the  proper  iierformance  of  its  duties.  The  Board  may  not  employ  any 
attorneys  for  the  punwse  of  reviewing  transcripts  of  hearings  or  preparing  drafts 
of  opinions  except  that  any  attorney  employed  for  assignment  as  a  legal  assistant 
to  any  Board  members  may  for  such  Board  member  review  such  transcripts  and 
prepare  such  drafts.  No  trial  examiner's  report  shall  be  reviewed,  either  before 
or  after  its  publication,  by  any  person  other  than  a  member  of  the  Board  or  his 
legal  assistant,  and  no  trial  examiner  shall  advise  or  consult  with  the  Board  with 
respect  to  exceptions  taken  to  his  findings,  rulings,  or  recommendations.  The 
Board  may  establish  or  utilize  such  regional,  local,  or  other  agencies,  and  utilize 
such  voluntary  and  uncompensated  services,  as  may  from  time  to  time  be  needed. 
Attorneys  appointed  under  this  section  may,  at  the  direction  of  the  Board,  appear 
for  and  represent  the  Board  in  any  case  in  court.  Nothing  in  this  Act  shall  be 
construed  to  authorize  the  Board  to  appoint  individuals  for  the  purpose  of  con- 
ciliation or  mediation,  or  for  economic  analysis, 

[(b)  All  of  the  expenses  of  the  Board,  including  all  necessary  traveling  and 
subsistence  expenses  outside  the  District  of  Columbia  incurred  by  the  members 
or  employees  of  the  Board  under  its  orders,  shall  be  allowed  and  paid  on  the 
presentation  of  itemized  vouchers  therefor  approved  by  the  Board  or  by  any 
individual  it  designates  for  that  purpose. 

[Sec.  5,  The  principal  oflice  of  the  Board  shall  be  in  the  District  of  Columbia, 
but  it  may  meet  and  exercise  any  or  all  of  its  powers  at  any  other  place.  The 
Board  ma.v,  by  one  or  more  of  its  members  or  by  such  agents  or  agencies  as  it 
may  designate,  prosecute  any  inquiry  necessary  to  its  fimctions  in  any  part  of  the 
United  States,  A  member  who  participates  in  such  an  inquiry  shall  not  be  dis- 
qualified from  subsequently  participating  in  a  decision  of  the  Board  in  the  same 
case. 

[Sec.  6.  The  Board  shall  have  authority  from  time  to  time  to  make,  amend, 
and  rescind,  in  the  manner  prescribed  by  the  Administrative  Procedure  Act, 
such  rules  and  regulations  as  may  be  necessary  to  carry  out  the  provisions  of 
this  Act. 

[rights  of  employees 

[Sec.  7.  Employees  shall  have  the  right  to  self-organization,  to  form,  join,  or 
assist  labor  organizations,  to  bargain  collectively  through  representatives  of  their 
own  choosing,  and  to  engage  in  other  concerted  activities  for  the  purpose  of 
CfiUective  bargaining  or  other  mutual  aid  or  protection,  and  shall  also  have  the 
right  to  refrain  from  any  or  all  of  such  activities  except  to  the  extent  that  such 
right  may  be  affected  by  an  agreement  requiring  membership  in  a  labor  organiza- 
tion as  a  condition  of  employment  as  authorized  in  section  8(a)  (3). 

[tTNFAIR    LABOR    PRACTICES 

[Sec.  8.  (a)  It  shall  be  an  unfair  labor  practice  for  an  employer — 

[(1)  to  interfere  with,  restrain,  or  coerce  employees  in  the  exercise  of  the 
rights  guaranteed  in  section  7  ; 

[(2)  to  dominate  or  interfere  with  the  formation  or  administration  of  any 
labor  organization  or  contribute  financial  or  other  support  to  it:  Provided, 
That  subject  to  rules  and  regulations  made  and  published  by  the  Board 
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pursuant  to  section  6,  an  employer  shall  not  be  prohibited  from  permitting 
employees  to  confer  with  him  during  working  hours  without  loss  of  time  or 
pay ; 

E(3)  by  discrimination  in  regard  to  hire  or  tenure  of  employment  or  any 
term  or  condition  of  employment  to  encourage  or  discourage  membershiiJ 
in  any  labor  organization :  Provided,  That  nothing  in  this  Act,  or  in  any 
other  statute  of  the  United  States,  shall  preclude  an  employer  from  making 
an  agreement  with  a  labor  organization  (not  established,  maintained,  or 
assisted  by  any  action  defined  in  section  8 (a  )  of  this  Act,  as  an  unfair  labor 
practice)  to  require  as  a  condition  of  employment  membership  therein  on 
or  after  the  thirtieth  day  following  the  beginning  of  such  employment  or 
the  effective  date  of  such  agreement,  whichever  is  the  later,  (i)  if  such  labor 
organization  is  the  representative  of  the  employees  has  provided  in  section 
0(a),  in  the  appropriate  collective-bargaining  unit  covered  by  such  agree- 
ment when  made;  and  (ii)  if,  following  the  most  recent  election  held  as  pro- 
vided in  section  9,  (e)  the  Board  shall  have  certified  that  at  least  a  majority 
of  the  employees  eligible  to  vote  in  such  election  have  voted  to  authorize 
such  labor  organization  to  make  such  an  agreement :  Provided  further,  That 
no  employer  shall  justify  any  discrimination  against  an  employee  for  non- 
membership  in  a  labor  organization  (A)  if  he  has  reasonable  grounds  for 
believing  that  such  membership  was  not  available  to  the  employee  on  the 
same  terms  and  conditions  generally  applicable  to  other  members,  or  (B)  if 
he  has  reasonable  grounds  for  believing  that  membership  was  denied  or 
terminated  for  reasons  other  than  the  failure  of  the  employee  to  tender  the 
periodic  dues  and  the  initiation  fees  uniformly  required  as  a  condition  of 
acquiring  or  retaining  membership  ; 

i(4)  to  discharge  or  otherwise  discriminate  against  an  employee  because 
he  has  filed  charges  or  given  testimony  under  thi.s  Act ; 

[(5)  to  refuse  to  bargain  collectively  with  the  representatives  of  his  em- 
ployees, subject  to  the  provisions  of  section  9(a). 

i(b)  tl  shall  be  an  unfair  labor  practice  for  a  labor  organization  or  its 
agents — 

C(l)  to  restrain  or  coerce  (A)  employees  in  the  exercise  of  the  rights  guar- 
anteed in  section  7  :  Provided,  That  this  paragraph  shall  not  impair  the  right 
of  a  labor  organization  to  prescribe  its  owns  rules  with  respect  to  the  acquisi- 
tion or  retention  of  membership  therein  ;  or  (B)  an  employer  in  the  selection 
of  his  representatives  for  the  purposes  of  collective  bargaining  or  the  adjust- 
ment of  grievances ; 

t(2)  to  cause  or  attempt  to  cause  an  employer  to  discriminate  against  an 
employee  in  violation  of  subsection  (a)  (3)  or  to  discriminate  against  an  em- 
ployee with  respect  to  whom  membership  in  such  organization  has  been 
denied  or  terminated  on  some  ground  other  than  his  failure  to  tender  the 
periodic  dues  and  the  initiation  fees  uniformly  required  as  a  condition  of  ac- 
quiring or  retaining  membership ; 

[(3)  to  refuse  to  bargain  collectively  with  an  employer,  provided  it  is  the 
representative  of  his  employees  subject  to  the  provisions  of  section  9(a)  ; 

[(4)  to  engage  in,  or  to  induce  or  encourage  the  employees  of  any  employer 
to  engage  in,  a  strike  or  a  concerted  refusal  in  the  course  of  their  employment 
to  use,  manufacture,  process,  transport,  or  otherwise  handle  or  work  on  any 
goods,  articles,  materials,  or  commodities  or  to  perform  any  services,  where 
an  object  thereof  is  :  (A)  forcing  or  requiring  any  employer  or  self-employed 
person  to  join  any  labor  or  employer  organization  or  any  employer  or  other 
person  to  cease  using,  selling,  handling,  transporting,  or  otherwise  dealing  in 
the  products  of  any  other  producer,  processor,  or  manufacturer,  or  to  cease 
doing  business  with  any  other  person:  (B)  forcing  or  requiring  an.v  other 
employer  to  recognize  or  bargain  with  a  labor  organization  as  the  representa- 
tive of  his  employees  unless  such  labor  organization  has  been  certified  as  the 
representative  of  such  employees  under  the  provisions  of  section  9:  (C) 
forcing  or  requiring  any  employer  to  recognize  or  bargain  with  a  particular 
labor  organization  as  the  representative  of  his  employees  if  another  labor 
organization  has  been  certified  as  the  representative  of  such  employees  under 
the  provisions  of  section  9:  (D)  forcing  or  requiring  any  employer  to  assign 
particular  work  to  employees  in  a  particular  labor  organization  or  in  a  par- 
ticular trade,  craft,  or  class  rather  than  to  employees  in  another  labor 
organization  or  in  another  trade,  craft,  or  class,  imless  such  employer  is  fail- 
ing to  conform  to  an  order  or  certification  of  the  Board  determining  the 
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Itargaining  representative  for  employees  performing  such  worlv :  Provided, 
That  nothing  contained  in  this  subsection  (b)  shall  be  construed  to  make 
unlawful  a  refusal  by  any  person  to  enter  upon  the  premises  of  any  employer 
(other  than  his  own  employer),  if  the  employees  of  such  employer  are  en- 
gaged in  a  strike  i-atified  or  approved  by  a  representative  of  such  employees 
whom  such  employer  is  required  to  recognize  under  this  Act ; 

[(5)  to  require  of  employees  covered  by  an  agreement  authorized  under 
subsection  (a)  (3),  the  payment,  as  a  condition  precedent  to  becoming  a 
member  of  such  organization,  of  a  fee  in  an  amount  which  the  Board  finds 
excessive  or  discriminatory  under  all  the  circumstances.  In  making  such  a 
finding,  the  Board  shall  consider,  among  other  relevant  factors,  the  practices 
and  customs  of  labor  organizations  in  the  particular  industry,  and  the  wages 
currently  paid  to  the  employees  affected  ;  and 

E(6)   to  cause  or  attempt  to  cause  an  employer  to  pay  or  deliver  or  agree 
to  pay  or  deliver  any  money  or  other  thing  of  value,  in  the  nature  of  an 
exaction,  for  services  which  are  not  performed  or  not  to  be  performed. 
I!(c)   The  expressing  of  any  views,  argument,  or  opinion,  or  the  dissemination 
thereof,  whether  in  written,  printed,  graphic,  or  visual  form,  shall  not  constitute 
or  be  evidence  of  an  unfair  labor  practice  under  any  of  the  provisions  of  this  Act, 
if  such  expression  contains  no  threat  of  reprisal  or  force  or  promise  of  benefit. 
C(d)   For  the  purposes  of  this  section,  to  bargain  collectively  is  the  perform- 
ance of  the  mutual  obligation  of  the  employer  and  the  representative  of  the  em- 
ployees to  meet  at  reasonable  times  and  confer  in  good  faith  with  respect  to 
wages,  houi's,  and  other  terms  and  conditions  of  employment,  or  the  negotiation 
of  an  agreement,  or  any  question  arising  thereunder,  and  the  execution  of  a 
written  contract  incorjwrating  any  agreement  reached  if  requested  by  either 
ixirty,  but  such  obligation  does  not  compel  either  party  to  agree  to  a  proposal  or 
require  the  making  of  a  concession :  Provided,  That  where  there  is  in  effect  a 
collective-bargaining  contract  covering  employees  in  an  industry  affecting  com- 
merce, the  duty  to  bargain  collectively  shall  also  mean  that  no  party  to  such 
contract  shall  terminate  or  modify  such  contract,  unless  the  party  desiring  such 
termination  or  modification — 

E(l)  serves  a  written  notice  upon  the  other  party  to  the  contract  of  the 
proposed  termination  or  modification  sixty  days  prior  to  the  expiration  date 
thereof,  or  in  the  event  such  contract  contains  no  expiration  date,  sixty  days 
prior  to  the  time  it  is  proposed  to  make  such  termination  or  modification ; 
E(2)  offers  to  meet  and  confer  with  the  other  party  for  the  purpose  of 
negotiating  a  new  contract  or  a  contract  containing  the  proposed  modifica- 
tions ; 

C(3)  notifies  the  Federal  Mediation  and  Conciliation  Service  within  thirty 
days  after  such  notice  of  the  existence  of  a  dispute,  and  simultaneously 
therewith  notifies  any  State  or  Territorial  agency  established  to  mediate 
and  conciliate  disputes  within  the  State  or  Territory  where  the  dispute 
occurred,  provided  no  agreement  has  been  reached  by  that  time ;  and 

E(4)  continues  in  full  force  and  effect,  without  resorting  to  strike  or  lock- 
out, all  the  terms  and  conditions  of  the  existing  contract  for  a  period  of  sixty 
days  after  such  notice  is  given  or  until  the  expiration  date  of  such  contract, 
whichever  occurs  later ; 
The  duties  imposed  upon  employers,  employees,  and  labor  organizations  by 
paragraphs  (2),  (3),  and  (4)  shall  become  inapplicable  upon  an  intervening 
certification  of  the  Board,  under  which  the  labor  organization  or  individual, 
which  is  a  party  to  the  contract,  has  been  suix?rseded  as  or  ceased  to  be  the  rep- 
resentative of  the  employees  subject  to  the  provisions  of  section  9(a).  and  the 
duties  so  imposed  shall  not  be  construed  as  requiring  either  party  to  discuss  or 
agree  to  any  modification  of  the  terms  and  conditions  contained  in  a  contract  for 
a  fixed  period,  if  such  modification  is  to  become  effective  before  such  terms  and 
conditions  can  be  reopened  under  the  provisions  of  the  contract.  Any  employee 
who  engages  in  a  strike  within  the  sixty-day  period  siiecified  in  this  subsection 
shall  lose  his  status  as  an  employee  of  the  employer  engaged  in  the  particular 
labor  dispute,  for  the  purposes  of  sections  8,  9,  and  10  of  this  Act,  as  amended,  but 
such  loss  of  status  for  such  employee  shall  terminate  if  and  when  he  is  re- 
employed by  such  employer. 

Crepeesentatives  and  elections 

[Sec.   9.    (a)    Representatives   designated    or   selected   for   the    purposes   of 
collective  bargaining  by  the  majority  of  the  employees  in  a  unit  appropriate  for 
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such  purposes,  shall  be  the  exclusive  representatives  of  all  the  employees  in  such 
unit  for  the  purposes  of  collective  bargaining  in  respect  to  rates  of  pay,  wages, 
hours  of  employment,  or  other  conditions  of  employment :  Provided,  That  any 
individual  employee  or  a  group  of  employees  shall  have  the  right  at  any  time  to 
present  grievances  to  their  employer  and  to  have  such  grievances  adjusted,  with- 
out the  intervention  of  the  bargaining  representative,  as  long  as  the  adjustment 
is  not  inconsistent  with  the  terms  of  a  collective-bargaining  contract  or  agree- 
ment then  in  effect :  Provided  further,  That  the  bargaining  representative  has 
been  given  opportunity  to  be  present  at  such  adjustment. 

[(b)  The  Board  shall  decide  in  each  case  whether,  in  order  to  assure  to  em- 
ployees the  fullest  freedom  in  exercising  the  rights  guaranteed  by  this  Act,  the 
unit  appropriate  for  the  purposes  of  collective  bargaining  shall  be  the  employer 
unit,  craft  unit,  plant  unit,  or  subdivision  thereof  :  Provided,  That  the  Board  shall 
not  (1)  decide  that  any  unit  is  appropriate  for  such  puriioses  if  such  unit  includes 
both  professional  employees  and  employees  who  are  not  professional  employees 
unless  a  majority  of  such  professional  employees  vote  for  inclusion  in  such  unit ; 
or  (2)  decide  that  any  craft  unit  is  inappropriate  for  such  purposes  on  the  ground . 
that  a  different  unit  has  been  established  by  a  prior  Board  determination^  unless 
a  majority  of  the  employees  in  the  proposed  craft  unit  vote  against  separate 
representation  or  (3)  decide  that  any  unit  is  appropriate  for  such  purposes  if  it 
includes,  together  with  other  employees,  any  individual  employed  as  a  guard  to 
enforce  against  employees  and  other  persons  rules  to  protect  property  of  the  em- 
ployer or  to  protect  the  safety  of  persons  on  the  employer's  premises ;  btit  no 
labor  organiaztion  shall  be  certified  as  the  representative  of  employees  in  a  l)nr- 
gaining  unit  of  guards  if  such  organization  admits  to  membership,  or  is  affiliated 
directly  or  indirectly  with  an  organization  which  admits  to  membership,  em- 
ployees other  than  guards. 

[(c)  (1)  Whenever  a  petition  shall  have  been  filed  in  accordance  with  such 
regulations  as  may  be  prescribed  by  the  Board — 

[(A)  by  an  employee  or  group  of  employees  or  any  individual  or  labor 
organization  acting  in  their  behalf  alleging  that  a  substantial  number  of 
employees  (i)  wish  to  be  represented  for  collective  bargaining  and  that  their 
employer  declines  to  recognize  their  representative  as  the  representative 
defined  in  section  9  (a),  or  (ii)  assert  that  the  individual  or  labor  organiza- 
tion, which  has  been  certified  or  is  being  currently  recognized  by  their  em- 
ployer as  the  bargaining  representative,  is  no  longer  a  representative  as 
defined  in  section  9  ( a )  ;  or 

[(B)  by  an  employer,  alleging  that  one  or  more  individuals  or  labor 
organizations  have  presented  to  him  a  claim  to  be  recognized  as  the  repre- 
sentative defined  in  section  9(a)  : 
the  Board  shall  investigate  such  petition  and  if  it  has  reasonable  cause  to  believe 
that  a  question  of  representation  affecting  commerce  exists  shall  provide  for  an 
appropriate  hearing  upon  due  notice.  Such  hearing  may  be  conducted  by  an 
officer  or  employee  of  the  regional  oflSce.  who  shall  not  make  any  recommendations 
with  respect  thereto.  If  the  Board  finds  upon  the  recoi'd  of  such  hearing  that 
such  a  question  of  representation  exists,  it  shall  direct  an  election  by  secret  ballot 
and  shall  certify  the  results  thereof. 

[(2)  In  determining  whether  or  not  a  question  of  representation  affecting 
commerce  exists,  the  same  regulations  and  rules  of  decision  shall  apply  irrespec- 
tive of  the  identity  of  the  persons  filing  the  petition  or  the  kind  of  relief  sought 
and  in  no  case  shall  the  Board  deny  a  labor  organization  a  place  on  the  ballot 
by  reason  of  an  order  with  respect  to  such  labor  organization  or  its  predecessor 
not  issued  in  conformity  with  section  10  (c). 

[(3)  No  election  shall  be  directed  in  any  bargaining  unit  or  any  subdivision, 
within  which,  in  the  preceding  twelve-month  period,  a  valid  election  shall  have 
been  held.  Employees  on  strike  who  are  not  entitled  to  reinstatement  shall  not 
be  eligible  to  vote.  In  any  election  where  none  of  the  choices  on  the  ballot  receives 
a  majority,  a  run-off  shall  Vie  conducted,  the  ballot  providing  for  a  selection 
between  the  two  choices  receiving  the  largest  and  second  largest  number  of  valid 
votes  cast  in  the  election. 

[(4)  Nothing  in  this  section  shall  be  construed  to  prohibit  the  waiving  of 
hearinffs  by  stipulation  for  the  purpose  of  a  consent  election  in  conformity  with 
regxilations  and  rules  of  decision  of  the  Board. 

[(5)  In  determining  whether  a  unit  is  appropriate  for  the  purposes  specified 
in  subsection  (b)  the  extent  to  which  the  employees  have  organized  shall  not  be 
controlling. 
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[(d)  Whenever  an  order  of  the  Board  made  pursuant,  to  section  10  (c)  is 
based  in  whole  or  in  part  upon  facts  certified  following  an  investigation  pursuant 
to  subsection  (c)  of  this  section  and  there  is  a  petition  for  the  enforcement  or 
review  of  such  order,  such  certification  and  the  record  of  such  investigation  shall 
be  included  in  the  transcript  of  the  entire  record  required  to  be  filed  under  section 
10  (e)  or  10  (f),  and  thereupon  the  decree  of  the  court  enforcing,  modifying,  or 
setting  aside  in  whole  or  in  part  the  order  of  the  Board  shall  be  made  and  entered 
upon  the  pleadings,  testimony,  and  proceedings  set  forth  in  such  transcript. 

[(e)  (1)  Upon  the  filing  with  the  Board  by  a  labor  organization,  which  is  the 
representative  of  employees  as  provided  in  section  9  (a),  of  a  petition  alleging 
that  30  per  centimi  or  more  of  the  employees  within  a  unit  claimed  to  be  appro- 
priate for  sucli  purposes  desire  to  authorize  such  labor  organization  to  make  an 
agreement  with  the  employer  of  such  employees  requiring  membership  in  such 
labor  organization  as  a  condition  of  employment  in  such  unit,  upon  an  appropriate 
showing  thereof  the  Board  shall,  if  no  questioii  of  representation  exists,  take  a 
secret  ballot  of  such  employees,  and  shall  certify  the  results  thereof  to  such  labor 
organization  and  to  the  employer. 

[  (2)  Upon  the  filing  with  the  Board,  by  30  per  centum  or  more  of  the  employees 
in  a  bargaining  unit  covered  by  an  agreement  between  their  employer  and  a 
labor  organization  made  pursuant  to  section  S  (a)  (3)  (ii),  of  a  petition  alleging 
they  desire  that  such  authority  be  rescinded,  the  Board  shall  take  a  secret  ballot 
of  tlie  employees  in  such  unit,  and  shall  certify  the  results  thereof  to  such  labor 
organization  and  to  the  employer. 

[(3)  No  election  shall  be  conducted  pursuant  to  this  subsection  in  any  bar- 
gaining unit  or  any  subdivision  within  which,  in  the  preceding  twelve-month 
period,  a  valid  election  shall  have  been  held. 

[(f)  No  investigation  shall  be  made  by  the  Board  of  any  question  affecting 
commerce  concerning  the  representation  of  employees,  raised  by  a  labor  organiza- 
tion under  subsection  (c)  of  this  section,  no  petition  imder  section  9  (e)  (1)  shall 
be  entertained,  and  no  complaint  shall  be  issued  pursuant  to  a  charge  made  by 
a  labor  organization  imder  subsection  (b)  of  section  10,  unless  such  labor  organ- 
ization and  any  national  or  international  labor  organization  of  which  such  labor 
organization  is  an  affiliate  or  constituent  unit  (A)  shall  have  prior  thereto  filed 
with  the  Secretary  of  Labor  copies  of  its  constitution  and  bylaws  and  a  report,  in 
such  form  as  the  Secretary  may  prescribe,  showing — 

[(1)  the  name  of  such  labor  organization  and  the  address  of  its  principal 
place  of  Iiusiness ; 

[(2)  the  names,  titles,  and  compensation  and  allowances  of  its  three 
principal  officers  and  of  any  of  its  other  officers  or  agents  whose  aggregate 
compensation  and  allowances  for  the  preceding  year  exceeded  $5,(XX),  and 
the  amount  of  the  compensation  and  allowances  paid  to  each  such  officer  or 
agent  during  such  year ; 

[(3)  the  manner  in  which  the  officers  and  agents  referred  to  in  clause  (2) 
were  elected,  appointed,  or  otherwise  selected  ; 

[(4)  the  initiation  fee  or  fees  which  new  members  are  required  to  pay  on 
becoming  members  of  such  labor  organization  ; 

[(5)  the  regular  dues  or  fees  which  members  are  required  to  pay  in  order 
to  remain  members  in  good  standing  of  such  labor  organization  ; 

[(6)  a  detailed  statement  of,  or  reference  to  provisions  of  its  constitution 
and  bylaws  showing  the  procedure  followed  with  respect  to,  (a)  qualification 
for  or  restrictions  on  membership,  (b)  election  of  officers  and  stewards, 
(c)  calling  of  regular  and  special  meetings,  (d)  levying  assessments,  (e)  im- 
position of  fines,  (f )  authorization  for  bargaining  demands,  (g)  ratification 
of  contract  terms,  (h)  authorization  for  strikes,  (i)  authorization  for  dis- 
bursement of  union  funds,  (j)  audit  of  union  financial  transactions,  (k)  par- 
ticipation in  insurance  or  other  benefit  plans,  and  (1)  expulsion  of  members 
and  the  grounds  therefor ; 
and  (B)  can  show  that  prior  thereto  it  has — 

[(1)  filed  with  the  Secretary  of  Labor,  in  such  form  as  the  Secretary  may 
prescribe,  a  report  showing  all  of  (a)  its  receipts  of  any  kind  and  the  sources 
of  -such  receipts,  (b)  its  total  assets  and  liabilities  as  of  the  end  of  its  last 
fiscal  year,  (c)  the  disbursements  made  by  it  during  such  fiscal  year,  including 
the  purposes  for  which  made ;  and 

[(2)  furnished  to  all  of  the  members  of  such  labor  organization  copies 
of  the  financial  report  required  by  paragraph  (1)  hereof  to  be  filed  with  the 
Secretary  of  Labor. 
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C(g)  It  shall  be  the  obligation  of  all  labor  organizations  to  file  annually  with 
the  Secretary  of  Labor,  in  such  form  as  the  Secretary  of  Labor  may  prescribe, 
reports  bringing  up  to  date  the  information  required  to  be  supplied  in  the  initial 
filing  by  subsection  (f )  (A)  of  this  section,  and  to  file  with  the  Secretary  of  Labor 
and  furnish  to  its  members  annually  financial  reports  in  the  form  and  manner 
prescribed  in  subsection  (f)  (B).  No  labor  organization  shall  be  eligible  for 
certification  under  this  section  as  the  representative  of  any  employees,  no  petition 
under  section  9  (e)  (1)  shall  be  entertained,  and  no  complaint  shall  issue  under 
section  10  with  respect  to  a  charge  filed  by  a  labor  organization  unless  it  can 
show  that  it  and  any  national  or  international  labor  organization  of  which  it 
is  an  affiliate  or  constituent  imit  has  complied  with  its  obligation  under  this 
subsection. 

[(h)  No  investigation  shall  be  made  by  the  Board  of  any  question  affecting 
commerce  concerning  the  representation  of  employees,  raised  by  a  labor  organiza- 
tion under  STibsection  (c)  of  this  section,  no  petition  under  .section  9(e)  (1)  shall 
be  entertained,  and  no  complaint  .shall  be  issued  piirsuant  to  a  charge  made  by 
a  labor  organization  under  subsection  (b)  of  section  10,  unless  there  is  on  file 
with  the  Board  an  affidavit  executed  contemporaneously  or  within  the  preceding 
twelve-month  period  by  each  officer  of  such  labor  organization  and  the  officers 
of  any  national  or  international  labor  organization  of  w^hich  it  is  an  affiliate  or 
constituent  unit  that  he  is  not  a  member  of  the  Communist  Party  or  affiliated 
with  .such  party,  and  that  he  does  not  believe  in,  and  is  not  a  member  of  or  sup- 
ports any  organization  that  believes  in  or  teaches,  the  overthrow  of  the  United 
States  Government  by  force  or  by  any  illegal  or  unconstitutional  methods.  The 
provisions  of  .section  35  A  of  the  Criminal  Code  shall  be  applicable  in  respect  to 
such  affidavits. 

Cprevention  of  unfair  labor  practices 

[Sec.  10.  (a)  The  Board  is  empowered,  as  hereinafter  provided,  to  prevent 
any  person  from  engaging  in  any  unfair  labor  practice  (listed  in  section  8)  affect- 
ing commerce.  This  power  shall  not  be  affected  by  any  other  means  of  adjustment 
or  prevention  that  has  been  or  may  be  established  by  agreement,  law,  or  other- 
wise :  Provided,  That  tlie  Board  is  empowered  l)y  agreement  with  any  agency  of 
any  State  or  Territory  to  cede  to  such  agency  jui'isdiction  over  any  ca.ses  in  any 
industry  (other  than  mining,  manufacturing,  communications,  and  transportation 
except  where  predominantly  local  in  character)  even  though  such  cases  may 
involve  labor  disputes  affecting  commerce,  unless  the  provision  of  the  State  or 
Territorial  statute  applicable  to  the  determination  of  such  cases  by  .such  agency 
is  inconsistent  with  the  corresponding  provision  of  this  Act  or  has  received  a 
construction  inconsistent  therewith. 

[(b)  \Vhenever  it  is  charged  that  any  person  has  engaged  in  or  is  engaging  in 
any  such  unfair  labor  practice,  the  Board,  or  any  agent  or  agency  designated  by 
the  Board  for  such  purposes,  shall  have  power  to  issue  and  cause  to  be  served  upon 
such  per.son  a  complaint  stating  the  charges  in  that  respect,  and  containing  a 
notice  of  hearing  before  the  Board  or  a  member  thereof,  or  before  a  designated 
agent  or  agency,  at  a  place  therein  fixed,  not  le.ss  than  five  days  after  the  serving 
of  said  complaint :  Provided-,  That  no  complaint  shall  is.sue  based  upon  any  unfair 
labor  practice  occurring  more  than  six  months  prior  to  the  filing  of  the  charge 
with  the  Board  and  the  service  of  a  copy  thereof  upon  the  person  against  whom 
such  charge  is  made,  luiless  the  person  aggrieved  thereby  was  prevented  from 
filing  such  chargs  )iy  reason  of  service  in  the  armed  forces,  in  which  event  the 
six-month  period  shall  be  computed  from  the  day  of  his  discharge.  Any  such 
complaint  may  be  amended  by  the  member,  agent,  or  agency  conducting  the 
hearing  or  the  Board  in  its  discretion  at  any  time  prior  to  the  issuance  of  an 
order  based  thereon.  The  person  so  complained  of  shall  have  the  right  to  file  an 
answer  to  the  original  or  amended  complaint  and  to  appear  in  person  or  otherwi.se 
and  give  testimony  at  the  place  and  t^ime  fixed  in  the  complaint.  In  the  discretion 
of  the  member,  agent,  or  agency  conducting  the  hearing  or  the  Board,  any  other 
person  may  be  allowed  to  intervene  in  the  said  proceeding  and  to  present  testi- 
mony. Any  such  proceeding  shall,  so  far  as  practicable,  be  conducted  in  accord- 
ance with  the  rules  of  evidence  applicable  in  the  district  courts  of  the  United 
Slates  under  the  rules  of  civil  procedure  for  the  district  courts  of  the  United 
Stntes,  adopted  bv  the  Supreme  Court  of  the  United  States  pursuant  to  the  Act 
of  .Tune  19.  1934  ( U.S.C.  title  28,  sees.  723-B,  723-C ) . 

[(c)  Tlie  testimony  taken  by  such  member,  agent,  or  agency  or  the  Board  shall 
he  reduced  to  writing  and  filed  with  the  Board.  Thereafter,  in  its  discretion,  the 
Board  upon  notice  may  take  further  testimony  or  hear  argument.  If  upon  the 
preponderance  of  the  testimony  taken  the  Board  shall  be  of  the  opinion  that  any 
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person  named  in  the  complaint  lias  engaged  in  or  is  engaging  in  any  such  unfair 
labor  practice,  then  the  Board  shall  state  its  findings  of  fact  and  shall  issue  and 
cause  to  be  sei-ved  on  such  person  an  order  requiring  such  i»erson  to  cease  and 
desist  from  such  unfair  labor  practice,  and  to  take  such  affirmative  action  includ- 
ing reinstatement  of  employees  with  or  without  back  pay,  as  will  effectuate  the 
policies  of  this  Act :  Proi'ided,  That  where  an  order  directs  reinstatement  of  an 
employee,  back  pay  may  be  required  of  the  employer  or  labor  organization,  as  the 
case  may  be,  responsible  for  the  discrimination  suffered  by  him  :  And  provided 
farther.  That  in  determining  whether  a  complaint  shall  issue  alleging  a  violation 
of  section  8(a)  (1)  or  section  S(a)  (2),  and  in  deciding  such  cases,  the  same  regu- 
lations and  rules  of  decision  shall  apply  irrespective  of  whether  or  not  the  labor 
organization  affected  is  affiliated  with  a  labor  organization  national  or  interna- 
tional in  scope.  Such  order  may  further  require  such  person  to  make  reports  from 
time  to  time  showing  the  extent  to  which  it  has  complied  with  the  order.  If  upon 
the  preponderance  of  the  testimony  taken  the  Board  shall  not  be  of  the  opinion 
that  the  person  named  in  the  complaint  has  engaged  in  or  is  engaging  in  any  such 
unfair  lahor  practice,  then  the  Board  shall  state  its  findings  of  fact  and  shall  issue 
an  order  dismissing  the  said  complaint.  No  order  of  the  Board  shall  require  the 
reinstatement  of  any  individual  as  an  employee  who  has  been  suspended  or  dis- 
charged, or  the  payment  to  him  of  any  back  pay,  if  such  individual  was  suspended 
or  discharged  for  cause.  In  case  the  evidence  is  presented  before  a  member  of  the 
Board,  or  before  an  examiner  or  examiners  thereof,  such  member,  or  such  ex- 
amiiier  or  examiners,  as  the  case  may  be,  shall  issue  and  cause  to  be  served  on 
the  parties  to  the  proceeding  a  proposed  report,  together  with  a  recommended 
order,  which  shall  be  filed  with  the  Board,  and  if  no  exceptions  are  filed  within 
twenty  days  after  service  thereof  upon  such  parties,  or  within  such  further  period 
as  the  Board  may  authorize,  such  recommended  order  shall  become  the  order  of 
the  Board  and  become  effective  as  therein  prescribed. 

[(d)  Until  a  transcript  of  the  record  in  a  case  shall  have  been  filed  in  a  court, 
as  hereinafter  provided,  the  Board  may  at  any  time,  upon  reasonable  notice  and 
in  such  manner  as  it  shall  deem  proper,  modify  or  set  aside,  in  whole  or  in  part, 
any  finding  or  order  made  or  issued  by  it. 

t(e)  The  Board  shall  have  power  to  petition  any  circuit  court  of  appeals  of 
the  United  States  (including  the  United  States  Court  of  Appeals  for  the  District 
of  Columbia),  or  if  all  the  circuit  courts  of  appeals  to  which  application  may  be 
made  are  in  vacation,  any  district  court  of  the  United  States  (including  the 
District  Court  of  the  United  States  for  the  District  of  Columbia),  within  any 
circuit  or  district,  respectively,  wherein  the  unfair  labor  practice  in  question 
occurred  or  wherein  such  person  resides  or  transacts  business,  for  the  enforce- 
ment of  such  order  and  for  appropriate  temporary  relief  or  restaining  order, 
and  shall  certify  and  file  in  the  court  a  transcript  of  the  entire  record  in  the  pro- 
ceedings, including  the  pleadings  and  testimony  upon  which  such  order  was 
entered  and  the  findings  and  order  of  the  Board.  Upon  such  filing,  the  court 
shall  cause  notice  thereof  to  be  served  upon  such  person,  and  thereupon  shall 
have  jurisdiction  of  the  proceeding  and  of  the  question  determined  therein, 
and  shall  have  power  to  grant  such  temporary  relief  or  restraining  order  as  it 
deems  just  and  proper,  and  to  make  and  enter  upon  the  pleadings,  testimony, 
and  proceedings  set  forth  in  such  transcript  a  decree  enforcing,  modifying,  and 
enforcing  as  so  modified,  or  setting  aside  in  whole  or  in  part  the  order  of  the 
Board.  No  objection  that  has  not  been  urged  before  the  Board,  its  member,  agent, 
or  agency,  shall  be  considered  by  the  court,  unless  the  failure  or  neglect  to  urge 
such  objection  shall  be  excused  because  of  extraordinary  circumstances.  The 
findings  of  the  Board  with  respect  to  questions  of  fact  if  supported  by  sub- 
stantial evidence  on  the  record  considered  as  a  whole  shall  be  conclusive.  If 
either  party  shall  apply  to  the  court  for  leave  to  adduce  additional  evidence  and 
shall  show  to  the  satisfaction  of  the  court  that  such  additional  evidence  is 
material  and  that  there  were  reasonable  grounds  for  the  failure  to  adduce  such 
evidence  in  the  hearing  before  the  Board,  its  member,  agent,  or  agency,  the 
coui-t  may  order  such  additional  evidence  to  be  taken  before  the  Board,  its  mem- 
bers, agent,  or  agency,  and  to  be  made  a  part  of  the  transcript.  The  Board  may 
modify  its  findings  as  to  the  facts,  or  make  new  findings,  by  reason  of  additional 
evidence  so  taken  and  filed,  and  it  shall  file  such  modified  or  new  findings,  which 
findings  with  respect  to  questions  of  fact  if  supported  by  substantial  evidence 
on  the  record  considered  as  a  whole  shall  be  conclusive,  and  shall  file  its  recom- 
mendations, if  any,  for  the  modification  or  setting  aside  of  its  original  order. 
The  jurisdiction  of  the  court  shall  be  exclusive  and  its  judgment  and  decree  shall 
be  final,  except  that  the  same  shall  be  subject  to  review  by  the  appropriate  circuit 
of  appeals  if  application  was  made  to  the  district  court  as  hereinabove  provided. 
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and  by  the  Supreme  Court  of  the  United  States  upon  writ  of  certiorari  or 
certification  as  provided  in  sections  239  and  240  of  the  Judicial  Code,  as  amended 
(U.S.C.  title  28,  sees.  346  and  347). 

[(f)  Any  person  aggrieved  by  a  final  order  of  the  Board  granting  or  denying  in 
whole  or  in  part  the  relief  sought  may  obtain  a  review  of  such  order  "in  any 
circuit  court  of  appeals  of  the  United  States  in  the  circuit  wherein  the  unfair 
labor  practice  in  question  was  alleged  to  have  been  engaged  in  or  wherein  such 
person  resides  or  transacts  business,  or  in  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia,  by  filing  in  such  court  a  written  petition  praying 
that  the  order  of  the  Boai'd  be  modified  or  set  aside.  A  copy  of  such  petition  shall 
be  forthwith  served  upon  the  Board,  and  thereupon  the  aggrieved  party  shall 
file  in  the  court  a  transcript  of  the  entire  record  in  the  pi-oceeding,  certified  by 
the  Board,  including  the  pleading  and  testimony  upon  which  the  order  coni- 
plaiued  of  was  entered,  and  the  findings  and  order  of  the  Board.  Upon  such  filing, 
the  court  shall  proceed  in  the  same  manner  as  in  the  case  of  an  application 
by  the  Board  under  subsection  (e),  and  shall  have  the  same  exclusive  juris- 
diction to  grant  to  the  Board  such  temporary  relief  or  restraining  order  as  it 
deems  just  and  proper,  and  in  like  manner  to  make  and  enter  a  decree  enforcing, 
modifying,  and  enforcing  as  so  modified,  or  setting  aside  in  whole  or  in  part 
the  (n-rter  the  Board:  the  findings  of  the  Board  with  respect  to  questions  of  fact 
if  supported  by  substantial  evidence  on  the  record  considered  as  a  whole  shall 
in  like  manner  l)e  conclusive. 

t(g)  The  commencement  of  proceedings  under  subsection  (e)  or  (f)  of  this 
section  shall  not,  unless  specifically  ordered  by  the  court,  operate  as  a  stay  of  the 
Board's  order. 

[(h)  When  granting  appropriate  temporary  relief  or  a  restraining  order,  or 
making  and  entering  a  decree  enforcing,  modifying,  and  enforcing  as  so  modified, 
or  setting  aside  in  whole  or  in  part  an  order  on  the  Board,  as  provided  in  this 
section,  the  jurisdiction  of  courts  sitting  in  equity  shall  not  i)e  limited  by  the  Act 
entitled  "An  Act  to  amend  the  Judicial  Code  and  to  define  and  limit  the  juris- 
diction of  courts  sitting  in  equity,  and  for  other  purposes",  approved  March  '?3 
1932   (U.S.C,  Supp.  VII,  title  29,  sees.  101-115). 

[(i)  Petitions  filed  under  this  Act  shall  be  heard  expeditiously,  and  if  pos- 
sible within  ten  days  after  they  have  been  docketed. 

[(j)  The  Board  shall  have  power,  upon  issuance  of  a  complaint  as  provided  in 
subsection  (b)  charging  that  any  person  has  engaged  in  or  is  engaging  in  an  unfair 
labor  practice,  to  petition  any  district  court  of  the  United  States  (including  the 
District  Court  of  the  United  States  for  the  District  of  Columbia),  within  any 
district  wherein  the  unfair  labor  practice  in  question  is  alleged  to  have  occurred  or 
wherein  such  i>erson  resides  or  transacts  business,  for  appropriate  temporarv  relief 
or  restraining  order.  Upon  the  filing  of  any  such  petition  the  court  shall  cause 
notice  thereof  to  be  served  upon  such  person,  and  thereupon  shall  have  jurisdiction 
to  grant  to  the  Board  such  temporaiT  relief  or  restraining  order  as  it  deems  just 
and  proper. 

[(k)  Whenever  it  is  charged  that  any  person  has  engaged  in  an  unfair  labor 
practice  within  the  meaning  of  paragraph  (4)  (D)  of  section  8  (b),  the  Board  is 
empowered  and  directed  to  hear  and  determine  the  dispute  out  of  which  such  un- 
fair labor  practice  shall  have  arisen,  unless,  within  ten  days  after  notice  that  such 
chai-ge  has  been  filed,  the  parties  to  such  dispute  submit  to  the  Board  satisfactory 
evidence  that  they  have  adjusted,  or  agreed  upon  methods  for  the  voluntary  ad- 
justment of,  the  dispute.  ITpon  compliance  by  the  parties  to  the  dispute  with  the 
decision  of  the  Board  or  upon  such  voluntary  adjustment  of  the  dispute,  such 
chnrge  shall  be  dismissed. 

[(1)  Wlienever  it  charged  that  any  person  has  engaged  in  an  unfair  labor 
practice  within  the  meaning  of  paragraph  (4)  (A),  (B),  or  (C)  of  section  8  (b), 
the  preliminary  investigation  of  such  charge  shall  be  made  forthwith  and  given 
l)riority  over  all  other  cases  except  cases  of  like  character  in  the  oflSce  where  it  is 
filed  or  to  which  it  is  referred.  If,  after  such  investigation,  the  ofl3cer  or  regional 
attorney  to  whom  the  matter  may  be  referred  has  reasonable  cause  to  believe 
such  charge  is  true  and  that  a  complaint  should  issue,  he  shall,  on  behalf  of  the 
Board,  petition  any  district  court  of  the  United  States  (including  the  District 
Court  of  the  United  States  for  the  District  of  Columbia )  within  any  district  where 
thp  unfair  labor  practice  in  question  has  occurred,  is  alleged  to  have  occurred,  or 
whereiTi  su^h  person  resides  or  transacts  business,  for  appropriate  injunctive 
relief  pending  the  final  adjudication  of  the  Board  with  respect  to  such  matter. 
T'^pon  the  filing  of  any  such  petition  the  district  court  shall  have  jurisdiction  to 
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grant  such  injunctive  relief  or  temporary  restraining  order  as  it  deems  iust  and 
proper,  notv/ithstanding  any  other  provision  of  law:  Prorided  further,  That  no 
temporary  restraining  order  shall  be  issued  without  notice  iniless  a  petition 
alleges  that,  substantial  and  irreparable  injury  to  the  charging  party  will  be 
unavoidable  and  such  temporary  restraining  order  shall  be  effective  for  no  longer 
than  live  days  and  will  become  void  at  the  expiratif)n  of  such  period.  TTjion  tiling 
of  any  such  petition  the  courts  shall  cause  notice  thereof  to  be  served  upon  any 
person  involved  in  the  charge  and  such  person,  inchiding  the  charging  party,  shall 
be  given  an  opjiortunity  to  appear  by  counsel  and  present  any  relevant  testimony  : 
Prorided  further.  That  for  the  purposes  of  this  subsection  district  courts  shall  be 
deemed  to  have  jurisdiction  of  a  labor  organization  (1)  in  the  district  in  which 
such  organization  maintains  its  principal  office,  or  (2)  in  any  district  in  which 
its  duly  authorized  officers  or  agents  are  engaged  in  promoting  or  protecting  the 
interests  of  employee  members.  The  sei-vice  of  legal  process  upon  such  officer  or 
agent  shall  constitute  service  upon  the  labor  organization  and  make  such  organi- 
zation a  party  to  the  suit.  In  situations  where  such  i*elief  is  appropriate  the 
ju-ocedure  specified  herein  shall  apply  to  charges  with  respect  to  section  8  (b) 
(4)  (D). 

[investigatory  powers 

[Sec.  11.  For  the  purpose  of  all  hearings  and  investigations,  which,  in  the 
ojiinion  of  the  Board,  are  necessary  and  proper  for  the  exercise  of  the  powers 
vested  in  it  by  Section  9  and  section  10 — 

[(1 )  The  Board,  or  its  duly  authorized  agents  or  agencies,  shall  at  all  reasonable 
times  have  access  to,  for  the  purpose  of  examination,  and  the  right  to  copy  any 
evidence  of  any  person  being  investigated  or  ])roceeded  against  that  relates  to  any 
matter  under  investigation  or  in  (luestif)n.  The  Board,  or  any  member  thereof, 
s1i;t!1  upon  application  of  any  party  to  such  proceedings,  forthwith  issue  to  such 
party  sul'penas  requiring  the  attendance  and  testimony  of  witnesses  or  the  pro- 
duction of  any  evidence  in  such  proceeding  or  investigation  requested  in  such  ap- 
I'lication.  Within  five  days  after  the  service  of  a  subpena  on  any  person  requiring 
tlie  production  of  any  evidence  in  his  possession  or  under  his  control,  such  person 
may  petition  the  Board  to  revoke,  and  the  Board  shall  revoke,  such  subpena  if  in 
its  o]>inion  the  evidence  whose  production  is  required  does  not  relate  to  any  matter 
under  investigation,  or  any  matter  in  question  in  such  proceedings,  or  if  in  its 
opinion  such  subpena  does  not  descril>e  with  sufficient  particularity  the  evidence 
wlioi-'e  ]n-oduction  is  required.  Any  member  of  the  Board,  or  any  agent  or  agency 
designated  by  the  Board  for  such  ptu-poses,  may  administer  oaths  and  affirmations. 
ex;imine  witnesses,  and  receive  evidence.  Such  attendance  of  witnesses  and  the 
production  of  such  evidence  may  be  required  from  any  place  in  the  United  States 
or  any  Territory  or  possession  thereof,  at  any  designated  place  of  hearing. 

[(2)  In  case  of  continnacy  or  refusal  to  obey  a  subpena  issued  to  any  person, 
any  district  court  of  the  United  States  or  the  United  States  courts  of  any  Terri- 
tory or  possession,  or  the  District  Court  of  the  United  States  for  the  District  of 
( Vi'umbia.  within  the  jurisdiction  of  which  the  inquiry  is  carried  on  or  within  the 
jurisdiction  of  which  said  person  guilty  of  contumacy  or  refusal  to  obey  is  found 
or  resides  or  transacts  business,  upon  application  by  the  Board  shall  have  juris- 
diction to  issue  to  such  person  an  order  requiring  such  person  to  appear  before  the 
Board,  its  member,  agent,  or  agency,  there  to  produce  evidence  if  so  ordered,  or 
tliereto  give  testimony  touching  the  matter  under  investigation  or  in  question ;  and 
any  failure  to  obey  such  order  of  the  court  may  be  punished,  by  said  court  as  a 
contempt  thereof. 

[(8)  No  person  shall  be  excused  from  attending  and  testifying  or  from  produc- 
ing l>ooks,  records,  correspondence,  documents,  or  other  evidence  in  obedience  to 
the  subpena  of  the  Board,  on  the  groTuid  that  the  testimony  or  evidence  required 
of  him  may  tend  to  incriminate  him  or  subject  him  to  a  penalty  or  forfeiture ;  but 
no  individual  shall  be  prosecuted  or  subjected  to  any  penalty  or  forfeiture  for  or 
on  account  of  any  transaction,  matter,  or  thing  concerning  which  he  is  compelled, 
after  having  claimed  his  privHese  against  self-incrimination,  to  testify  or  produce 
evidence,  except  that  such  individual  so  testifying  shall  not  be  exempt  from 
prosecution  and  punishment  for  perjury  committed  in  so  testifying. 

[(4')  Complaints,  orders,  and  other  process  and  paiiers  of  the  Board,  its 
member,  atrent.  or  auency,  may  be  served  either  personally  or  by  registered  mail 
or  by  telegraph  or  by  leaving  a  copy  thereof  at  the  principal  office  or  place  of 
business  of  the  person  required  to  be  served.  The  verified  return  by  the  individual 
so  serving  the  same  setting  forth  the  manner  of  such  service  shall  be  proof  of  the 
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same,  and  the  return  post-office  receipt  or  telegraph  receipt  therefor  wlien  regi- 
stered and  mailed  or  telegraphed  as  aforesaid  shall  be  proof  of  service  of  the  same. 
Witnesses  summoned  Ijefore  the  Board,  its  member,  agent,  or  agency,  shall  be 
paid  the  same  fees  and  mileage  that  are  paid  witnesses  in  the  courts  of  the  United 
States,  and  witnesses  whose  depositions  are  taken  and  the  persons  taking  the 
same  shall  severally  be  entitled  to  the  same  fees  as  are  paid  for  like  services  in  the 
courts  of  the  United  States. 

C(5)  All  process  of  any  court  to  which  application  may  be  made  imder  this 
Act  may  be  served  in  the  judicial  district  wherein  the  defendant  or  other  person 
required  to  be  served  resides  or  may  be  found. 

[(6)  The  several  departments  and  agencies  of  the  Government,  when  directed 
by  the  President,  shall  furnish  the  Board,  upon  its  i-equest,  all  records,  papers, 
and  infonnation  in  their  possession  relating  to  any  matter  before  the  Board. 

ICSec.  12.  Any  person  who  shall  willfully  resist,  prevent,  impede,  or  interfere 
with  any  member  of  the  Board  or  any  of  its  agents  or  agencies  in  the  performance 
of  duties  pursiiant  to  this  Act  shall  be  punished  by  a  tine  of  not  more  than  $5,000 
or  by  imprisomnent  for  not  more  than  one  year,  or  both. 

[limitations 

CSec.  13.  Nothing  in  this  Act,  except  as  specifically  provided  for  herein,  shall 
be  construed  so  as  either  to  interfere  with  or  impede  or  diminish  in  any  way  the 
right  to  strike,  or  to  affect  the  limitations  or  qualifications  on  that  right. 

[Sec.  14.  (a)  Nothing  herein  shall  prohibit  any  individual  employed  as  a 
supervisor  from  becoming  or  remaining  a  member  of  a  labor  organization,  but 
no  employer  subject  to  this  Act  shall  be  compelled  to  deem  individuals  defined 
herein  as  supervisors  as  employees  for  the  purpose  of  any  law,  either  national  or 
local,  relating  to  collective  bargaining. 

Z<h)  Nothing  in  this  Act  shall  be  construed  as  authorizing  the  execution  or 
application  of  agreements  requiring  membership  in  a  labor  organization  as  a 
condition  of  employment  in  any  State  or  Territory  in  which  such  execution  or 
application  is  prohibited  by  State  or  Territorial  law. 

[Sec.  15.  Wherever  the  application  of  the  provisions  of  section  272  of  chapter 
10  of  the  Act  entitled  "An  Act  to  establish  a  uniform  system  of  bankruptcy 
throughout  the  United  States,"  approved  July  1,  1898,  and  Acts  amendatory 
thereof  and  supplementary  thereto  (U.S.C.  title  11.  sec.  672).  conflicts  with  the 
application  of  the  provisions  of  this  Act,  this  Act  shall  prevail :  Provided,  That 
in  any  situation  where  the  provisions  of  this  Act  cannot  be  validly  enforced,  the 
provisions  of  such  other  Acts  shall  remain  in  full  force  and  effect. 

[Sec.  16.  If  any  provision  of  this  Act,  or  the  application  of  such  provision  to 
any  person  of  circumstances,  shall  be  held  invalid,  the  remainder  of  this  Act, 
or  the  application  of  such  provision  to  persons  or  circumstances  other  than  those 
as  to  which  it  is  held  invalid,  shall  not  be  affected  thereby. 

[Sec.  17.  This  Act  may  be  cited  as  the  "National  Labor  Relations  Act." 

[effecti\'e  date  of  certaix  changes 

[Sec.  102.  No  provision  of  this  title  shall  be  deemed  to  make  an  unfair  labor 
practice  any  act  which  was  performed  prior  to  the  date  of  the  enactment  of  this 
Act  which  did  not  constitute  an  unfair  labor  practice  prior  thereto,  and  the 
provisions  of  section  8(a)  (3)  and  section  <S(b)  (2)  of  the  Nationril  Labor  Rela- 
tions Act  as  amended  by  this  title  shall  not  make  an  unfair  labor  practice  the 
performance  of  any  obligation  under  a  collective-bargaining  agreement  entered 
into  prior  to  the  date  of  the  enactment  of  this  Act.  or  (in  the  case  of  an  agreement 
for  a  period  of  not  more  than  one  year)  entered  into  on  or  after  such  date  of 
enactment,  but  prior  to  the  effective  date  of  this  title,  if  the  performance  of  such 
obligation  would  not  have  constituted  an  unfair  labor  practice  under  section  8(3) 
of  the  National  Labor  Relations  Act  prior  to  the  effective  date  of  this  title,  unless 
such  agreement  was  renewed  or  extended  subsequent  thereto. 

[Sec.  103.  No  provisions  of  this  title  shall  effect  any  certification  or  representa- 
tives or  any  determination  as  to  the  appropriate  collective-bargaining  unit,  which 
was  made  under  section  9  of  the  National  Labor  Relations  Act  prior  to  the  effec- 
tive da^e  of  this  title  until  one  year  after  the  date  of  such  certification  or  if.  in 
respect  of  any  such  certification,  a  collective-bargaining  contract  was  entered 
into  prior  to  the  effective  date  of  this  title,  until  the  end  of  the  contract  period 
or  until  one  year  after  such  date,  which  ever  first  occurs. 
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[Sec.  104.  The  amendments  made  by  this  title  shall  take  effect  sixty  days 
after  the  date  of  the  enactment  of  this  Act,  except  that  the  authority  of  the 
President  to  appoint  certain  officers  conferred  upon  him  by  section  3  of  the 
National  Labor  Relations  Act  as  amended  by  this  title  may  be  exercised 
forthwith. 

[TITLE    II— CONCILIATION    OF    LABOR    DISPUTES     IN    INDUSTRIES 
AFFECTING   COMMERCE:   NATIONAL   EMERGENCIES 

[Sec.  201.  That  it  is  the  policy  of  the  United  States  that— 

[(a)  sound  and  stable  industrial  peace  and  the  advancement  of  the  gen- 
eral welfare,  health,  and  safety  of  the  Nation  and  of  the  best  interests  of 
employers  and  employees  can  most  satisfactorily  be  secured  by  the  settlement 
of  issues  between  employers  and  employees  thi-ough  the  processes  of  con- 
ference and  collective  bargaining  between  employers  and  the  representatives 
of  their  employees ; 

[(b)  the  settlement  of  issues  between  employers  and  employees  through 
collective  bargaining  may  be  advanced  by  making  available  full  and  adequate 
governmental  facilities  for  conciliation,  mediation,  and  voluntary  arbitration 
to  aid  and  encourage  employers  and  the  representatives  of  their  employees 
to  reach  and  maintain  agreements  concerning  rates  of  pay,  hours,  and  working 
conditions,  and  to  make  all  reasonable  efforts  to  settle  their  differences  by 
mutual  agreement  reached  through  conferences  and  collective  bargaining  or 
by  such  methods  as  may  be  provided  for  in  any  applicable  agreement  for  the 
settlement  of  disputes  ;  and 

[(c)    certain   controversies   which   arise   between   parties   to   collective- 
bargaining  agreements  may  be  avoided  or  minimized  by  making  available 
full  and  adequate  governmental  facilities  for  furnishing  assistance  to  em- 
ployers and  the  representatives  of  their  employees  in  formulating  for  inclusion 
within   such  agreements   provision   for  adequate  notice   of   any   proposed 
changes  in  the  tei-ms  of  such  agreements,  for  the  final  adjustnieiit  of  griev- 
ances  or   Questions   regarding    the   application    or    interpretation    of   such 
agreements,  and  other  provisions  designed  to  prevent  the  subsequent  arising 
of  such  controversies. 
[Sec.  202.  (a)  There  is  hereby  created  an  independent  agency  to  be  known  as 
the  Federal  Mediation  and  Conciliation  Service  (herein  referred  to  as  the  "Serv- 
ice", except  that  for  sixty  days  after  the  date  of  the  enactment  of  this  Act  such 
term  shall  refer  to  the  Conciliation  Service  of  the  Department  of  Labor).  The 
Service  shall  be  under  the  direction  of  a  Federal  Mediation  and  Conciliation 
Director  (hereinafter  referred  to  as  the  "Director"),  vp^ho  shall  be  appointed  by  the 
President  by  and  with  the  advice  and  consent  of  the  Senate.  The  Director  shall 
receive  compensation  at  the  rate  of  $12,000  per  annum.  The  Director  shall  not 
engage  in  any  other  business,  vocation,  or  employment. 

[(b)  The  Director  is  authorized,  subject  to  the  civil-service  laws,  to  appoint 
such  clerical  and  other  personnel  as  may  be  necessary  for  the  execution  of  the 
functions  of  the  Service,  and  shall  fix  their  compensation  in  accordance  with  the 
Classification  Act  of  1923,  as  amended,  and  may,  without  regard  to  the  provisions 
of  the  civil-service  laws  and  the  Classification  Act  of  1923,  as  amended,  appoint 
and  fix  the  compensation  of  such  conciliators  and  mediators  as  may  be  nece«snry 
to  carry  out  the  functions  of  the  Service.  The  Director  is  authorized  to  make 
such  expenditures  for  supplies,  facilities,  and  services  as  he  deems  necessary. 
Such  expenditures  shall  be  allowed  and  paid  upon  presentation  of  itemized 
vouchers  therefor  approved  by  the  Director  or  by  any  employee  designated  by 
him  for  that  purpose. 

[(c)  The  principal  ofllce  of  the  Service  shall  be  in  the  District  of  Columbia,  but 
the  Director  may  establish  regional  offices  convenient  to  localities  in  which  labor 
controversies  are  likely  to  arise.  The  Director  may  by  order,  subject  to  revoca- 
tion at  any  time,  delegate  authority  and  discretion  conferred  upon  him  by  this 
Act  to  any  regional  director,  or  other  officer  or  employee  of  the  Service.  The 
Director  may  establish  suitable  procedures  for  cooperation  with  State  and  local 
mediation  agencies.  The  Director  shall  make  an  annual  report  in  writing  to 
Congress  at  the  end  of  the  fiscal  year. 

[(d)  All  mediation  and  conciliation  functions  of  the  Secretary  of  Labor  or  the 
United  States  Conciliation  Service  under  section  S  of  the  Act  entitled  "An  Act 
to  create  a  Department  of  Labor,"  approved  March  4,  1913  (U.S.C,  title  29.  sec. 
51),  and  all  functions  of  the  United  States  Conciliation  Service  under  any  other 
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lavf  are  hereby  transferred  to  the  Federal  Mediation  and  Conciliation  Servico, 
together  with  the  personnel  and  records  of  the  United  States  Conciliation  Service. 
Such  transfer  shall  take  effect  upon  the  sixtieth  day  after  the  date  of  enactment 
of  this  Act.  Such  transfer  sliall  not  affect  any  proceedinss  pending  before  the 
United  States  Conciliation  Service  or  any  certification,  order,  rule,  or  regulation 
theretofore  made  by  it  or  by  the  Secretary  of  Labor.  The  Director  and  the  Service 
shall  not  be  subject  in  any  way  to  the  jurisdiction  or  authority  of  the  Secretary 
of  Labor  or  any  official  or  division  of  the  Department  of  Labor. 

[functions  of  the  service 

[Sec.  203.  (a)  It  shall  be  the  duty  of  the  Service  in  order  to  prevent  or 
minimize  interruptions  of  the  free  flow  of  commerce  growing  out  of  labor  disputes, 
to  assist  parties  to  labor  disputes  in  industries  affecting  commerce  to  settle  such 
disputes  through  conciliation  and  mediation. 

[(b)  The  Service  may  proffer  its  services  in  any  labor  dispute  in  any  industry 
affecting  commerce,  either  upon  its  own  motion  or  upon  the  request  of  one  or 
more  of  the  parties  to  the  dispute,  whenever  in  its  judgment  such  dispute  threatens 
to  cause  a  substantial  interruption  of  commerce.  The  Director  and  the  Service 
are  directed  to  avoid  attempting  to  mediate  disputes  which  would  have  only  a 
minor  effect  on  interstate  commerce  if  State  or  other  conciliation  services  are 
available  to  the  parties.  Whenever  the  Service  does  proffer  its  services  in  any 
dispute,  it  shall  be  the  duty  of  the  Service  promptly  to  put  itself  in  communica- 
tion with  the  parties  and  to  use  its  best  efforts,  by  mediation  and  conciliation, 
to  bring  them  to  agreement. 

C(c)  If  the  Director  is  not  able  to  bring  the  parties  to  agreement  by  conciliation 
within  a  reasonable  time,  he  shall  seek  to  induce  the  parties  voluntarily  to  seek 
other  means  of  settling  the  dispute  without  resort  to  strike,  lo.-k-out,  or  othei- 
coercion,  including  submission  to  the  employees  in  the  bargaining  unit  of  the 
employer's  last  offer  of  settlement  for  approval  or  rejection  in  a  secret  ballot.  The 
failure  or  refusal  of  either  party  to  agree  to  any  procedure  suggested  by  the  Direc- 
tor shall  not  be  deemed  a  violation  of  any  duty  or  obligation  imposed  by  this  Act. 
C(d)  Final  adju.stment  by  a  method  agreed  upon  by  the  parties  is  hereby 
declared  to  be  the  desirable  method  for  settlement  of  grievance  disputes  arising 
over  the  application  or  interpretation  of  an  existing  collective-bargaining  agree- 
ment. The  Service  is  directed  to  make  its  conciliation  and  mediation  services 
available  in  the  settlement  of  such  grievance  di.sputes  only  as  a  last  resort  and  in 
exceptional  cases. 

[Sec.  204.  (a)  In  order  to  prevent  or  minimize  interruptions  of  the  free  flow 
of  commerce  growing  out  of  labor  disputes,  employers  and  employees  and  their 
representatives,  in  any  industry  affecting  commerce,  shall — 

Ed)  exert  every  reasonable  effort  to  make  and  maintain  agreements  con- 
cerning rates  of  pay,  hours,  and  working  conditions,  including  provision 
for  adequate  notice  of  any  proposed  change  in  the  terms  of  such  agreements  ; 
[  (2)  whenever  a  dispute  arises  over  the  terms  or  application  of  a  collective- 
bargaining  agreement  and  a  conference  is  requested  by  a  party  or  prospective 
party  thereto,  arrange  promptly  for  such  a  conference  to  be  held  and  endeavor 
in  such  conference  to  settle  sush  dispute  expeditiously  ;  and 

SI (3)  in  case  such  dispute  is  not  settled  by  conference,  participate  fully 
and  promptly  in  such  meetings  as  may  be  undertaken  by  the  Service  under 
this  Act  for  the  purpose  of  aiding  in  a  settlement  of  the  dispute. 
[Sec.  205.  (a)  There  is  hereby  created  a  National  Labor-Management  Panel 
which  shall  be  composed  of  twelve  members  appointed  by  the  President,  six  of 
whom  shall  be  selected  from  among  persons  outstanding  in  the  field  of  manage- 
ment and  six  of  whom  shall  lie  selected  from  among  persons  outstanding  in  the 
field  of  labor.  Each  member  shall  hold  oflice  for  a  term  of  three  years,  except 
that  any  member  appointed  to  fill  a  vacancy  occurring  prior  to  the  expiration  of 
the  term  for  which  his  predecessor  was  appointed  shall  be  appointed  for  the 
remainder  of  such  term,  and  tlie  terms  of  office  of  the  members  first  taking  office 
shall  expire,  as  designated  by  the  President  at  the  time  of  appointment,  four  at 
the  end  of  the  first  year,  four  at  the  end  of  the  second  year,  and  four  at  the  end  of 
the  third  year  after  the  date  of  appointment.  Members  of  the  panel,  when 
serving  on  business  of  the  panel,  shall  be  paid  compensation  at  the  rate  of  $2;1 
per  day,  and  shall  also  be  entitled  to  receive  an  allowance  for  actual  and  necessary 
travel  and  subsistence  expenses  while  so  serving  away  from  their  places  of 
residence. 
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C(b)  It  shall  be  the  duty  of  the  panel,  at  the  request  of  the  Director,  to  advise 
in  the  avoidance  of  industrial  controversies  and  the  manner  in  which  mediation 
and  voluntary  adjustment  shall  be  administered,  particularly  with  reference  to 
controversies  affecting  the  general  welfare  of  the  country. 

[national  emeegencies 

[Sec.  206.  Whenever  in  the  opinion  of  the  President  of  the  United  States,  a 
threatened  or  actual  strike  or  lock-out  affecting  an  entire  industry  or  a  substantial 
part  thereof  engaged  in  trade,  commerce,  transportation,  transmission,  or  com- 
munication among  the  sevei-al  States  or  with  foreign  nations,  or  engaged  in  the 
production  of  goods  for  commerce,  will,  if  permitted  to  occur  or  to  continue, 
imperil  the  national  health  or  safety,  he  may  appoint  a  board  of  inquiry  to  inquire 
into  the  issues  involved  in  the  dispute  and  to  make  a  written  report  to  him  within 
such  time  as  he  shall  prescribe.  Such  report  shall  include  a  statement  of  the 
facts  with  respect  to  the  dispute,  including  each  party's  statement  of  its  position 
but  shall  not  contain  any  recommendations.  The  President  shall  file  a  copy  of 
such  report  with  the  Service  and  shall  make  its  contents  avaihible  to  the  public. 
[Sec.  207.  (a)  A  board  of  inquiry  shall  be  composed  of  a  chairman  and  such 
other  members  as  the  President  shall  determine,  and  shall  have  power  to  sit  and 
act  in  any  place  within  the  United  States  and  to  conduct  such  hearings  either  in 
public  or  in  private,  as  it  may  deem  necessary  or  proper,  to  ascertain  the  facts 
with  respect  to  the  causes  and  circumstances  of  the  dispute. 

[(b)  Members  of  a  board  of  inquiry  shall  receive  compensation  at  the  rate  of 
$50  for  each  day  actually  spent  by  them  in  the  work  of  the  board,  together  with 
necessary  travel  and  subsistence  expenses. 

[(c)  For  the  purpose  of  any  hearing  or  inquiry  conducted  l)y  any  board  ari- 
pointed  under  this  title,  the  provisions  of  sections  9  and  10  (relating  to  the  attend- 
ance of  witnesses  and  the  production  of  books,  papers,  and  documents)  of  the 
Federal  Trade  Commission  Act  of  September  16,  1914,  as  amended  (U.S.C.  19, 
title  15,  sees.  49  and  50,  as  amended),  are  hereby  made  applicable  to  tke  powers 
and  duties  of  such  board. 

[Sec.  208.  (a)  Upon  receiving  a  report  from  a  board  of  inquiry  the  President 
may  direct  the  Attorney  General  to  petition  any  district  court  of  the  United 
States  having  jurisdiction  of  the  parties  to  enjoin  such  strike  or  lock-out  or  the 
continuing  thereof,  and  if  the  court  finds  that  such  threatened  or  actual  strike 
or  lock-out — 

[(i)  affects  an  entire  industry  or  a  substantial  part  thereof  engaged  in 
trade,  commerce,  transportation,  transmission,  or  communication  among  the 
several  States  or  with  foreign  nations,  or  engaged  in  the  production  of  goods 
for  commerce ;  and 

[(ii)  if  permitted  to  occur  or  to  continue,  will  imperil  the  national  health 

or  safety,  it  shall  have  jurisdiction  to  enjoin  any  such  strike  or  lock-out.  or 

the  continuing  thereof,  and  to  make  such  other  orders  as  may  be  appropriate. 

[(b)   In  any  case,  the  provisions  of  the  Act  of  March  23,  1932,  entitled  "An 

Act  to  amend  the  Judicial  Code  and  to  define  and  limit  the  jurisdiction  of  courts 

sitting  in  equity,  and  for  other  purposes",  shall  not  be  applicable. 

[(c)  The  order  or  orders  of  the  court  shall  be  subject  to  review  by  the  appropri- 
ate circuit  court  of  appeals  and  by  the  Supreme  Court  upon  writ  of  certiorari  or 
certification  as  provided  in  .sections  239  and  240  of  the  Judicial  Code,  as  amended 
(U.S.C,  title  29,  sees.  3^^ 6  and  347). 

[Sec.  209.  (a)  Whenever  a  district  court  has  issued  an  order  under  section  208 
enjoining  acts  or  practices  which  imperil  or  threaten  to  imperil  the  national  health 
or  safety,  it  shall  be  the  duty  of  the  parties  to  the  labor  dispute  giving  rise  to  such 
order  to  make  every  effort  to  adjust  and  settle  their  differences,  with  the  assistance 
of  the  Service  created  by  this  Act.  Neither  party  shall  he  under  any  duty  to 
accept,  in  whole  or  in  part,  any  proposal  of  settlement  made  by  the  Service. 

[(b)  Upon  the  issuance  of  such  order,  the  President  shall  reconvene  the  board 
of  inquiry  which  has  previously  reported  with  respect  to  the  dispute.  At  the  end 
of  a  sixty-day  period  (unle.ss  the  dispute  has  been  settled  by  that  time),  the  board 
of  inquiry  shall  report  to  the  President  the  current  position  of  the  parties  and  the 
efforts  which  have  lieen  made  for  settlement,  and  shall  include  a  statement  by 
each  party  of  its  position  and  a  statement  of  the  employer's  last  offer  of  settlement. 
The  President  shall  make  such  report  available  to  the  public.  The  National 
Labor  Relations  Board,  within  the  succeeding  fifteen  days,  shall  take  a  secret 
ballot  of  the  employees  of  each  employer  involved  in  the  dispute  on  the  question 


1340 

of  whether  they  wish  to  accept  the  final  offer  of  settlement  made  by  their  employer 
as  stated  by  him  and  shall  certify  the  results  thereof  to  the  Attorney  General 
withhi  five  days  thereafter. 

[Sec.  210.  Upon  the  certification  of  the  results  of  such  ballot  or  upon  a  settle- 
ment being  reached,  whichever  happens  sooner,  the  Attorney  General  shall  move 
the  court  to  discharge  the  injunction,  which  motion  shall  then  be  granted  and 
the  injunction  discharged.  When  such  motion  is  granted,  the  President  shall 
submit  to  the  Congress  a  full  and  compreliensive  report  of  the  proceedings,  in- 
cluding tbe  findiuirs  of  the  board  of  inquiry  and  the  ballot  talvcn  by  the  National 
Labor  Relations  Board,  together  with  such  recommendations  as  he  may  see  fit 
to  malve  for  consideration  and  appropriate  action. 

£cOMPILATION    OF    COLLECTIVE-BARGAINING   AGREEMENTS,   ETC. 

[Sec.  211.  (a)  For  the  guidance  and  information  of  interested  representatives 
of  employers,  employees,  and  the  general  public,  the  Bureau  of  Labor  Statistics 
of  the  Department  of  Labor  shall  maintain  a  file  of  copies  of  all  available  collec- 
tive-bargaining agreements  and  other  available  agreements  and  actions  thereunder 
settling  or  adjusting  labor  disputes.  Such  file  shall  be  open  to  inspection  under 
appropriate  conditions  prescribed  hy  the  Secretary  of  Labor,  except  tliat  no 
specific  information  submitted  in  confidence  shall  be  disclosed. 

C(b)  The  Bureau  of  Labor  Statistics  in  the  Department  of  Labor  is  authorized 
to  furnish  iipon  request  of  the  Service,  or  employers,  employees,  or  their  repre- 
sentatives, all  available  data  and  factual  information  which  may  aid  in  the 
settlement  of  any  labor  di.spute,  except  that  no  specific  information  submitted  in 
confidence  shall  be  disclosed. 

[exemption  of  railway  labor  act 

[Sec.  212.  The  provisions  of  this  title  shall  not  be  applicable  with  respect  to 
any  matter  which  is  subject  to  the  provisions  of  the  Railv,-ay  Labor  Act,  as 
amended  from  time  to  time. 

[TITLE  III 

[suits  by  and  against  labor  organizations 

[(Sec.  301.  (a)  Suits  for  violation  of  contracts  between  an  employer  and  a 
labor  organization  representing  employees  in  an  industry  affecting  commerce  as 
defined  in  this  Act,  or  between  any  such  labor  organizations,  may  be  brougiit  in 
any  district  court  of  the  United  States  having  jurisdiction  of  the  parties,  without 
respect  to  the  amount  in  controversy  or  without  regard  to  the  citizenship  of 
the  parties. 

[(to  Any  labor  organization  which  represents  employees  in  an  industry  affect- 
ing commerce  as  defined  in  this  Act  and  any  employer  whose  activities  affect 
commerce  as  deiined  in  this  Act  shall  be  bound  by  the  acts  of  its  agents.  Any  such 
labor  organization  may  sue  or  be  sued  as  an  entity  and  in  behalf  of  the  employees 
whom  it  represents  in  the  courts  of  the  United  States.  Any  money  judgment 
against  a  labor  organization  in  a  district  court  of  tlie  United  States  shall  be 
enforceable  only  against  the  organization  as  an  entity  and  against  its  assets,  and 
shall  not  be  enforceable  against  any  individual  member  or  his  assets. 

[(c)  For  tlie  purposes  of  actions  and  proceedings  by  or  against  labor  organiza- 
tions in  the  district  courts  of  the  United  States,  district  courts  shall  be  deemed  to 
have  jurisdiction  of  a  labor  organization  (1)  in  the  district  in  which  such  organi- 
zation maintains  its  principal  oflSce,  or  (2)  in  any  district  in  which  its  duly 
authorized  ofiicers  or  agents  are  engaged  in  representing  or  acting  for  employee 
members. 

[(d)  The  service  of  summons,  subpena,  or  other  legal  process  of  any  court  of 
the  United  States  upon  an  oflScer  or  agent  of  a  labor  organization,  in  his  capacity 
as  such,  sliall  constitute  service  upon  the  labor  organization. 

[(e)  For  the  purposes  of  this  section,  in  determining  whether  any  person  is 
acting  as  an  "agent"  of  another  person  so  as  to  make  sucli  other  person  responsible 
for  liis  acts,  the  question  of  whether  the  specific  acts  performed  were  actually 
authorized  or  subsequently  ratified  shall  not  be  controlling. 

[restrictions  on  payments  to  employee  representatives 

[Sec  302.  (a)  It  shall  l>e  unlawful  for  any  employer  to  pay  or  deliver,  or  to 
agree  to  pay  or  deliver,  any  money  or  other  thing  of  value  to  any  representative 
of  any  of  his  employees  who  are  employed  in  an  industry  affecting  commerce. 
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tii')  It  sluiU  be  unlawful  for  any  representative  of  any  employees  who  are 
euiiiloyed  in  an  industry  affecting  commerce  to  receive  or  accept,  or  to  agree  to 
receive  or  accept,  from  the  employer  of  such  employees  any  money  or  other  thing 
of  value. 

t(c)  The  provisions  of  this  section  shall  not  be  applicable  (1)  with  respect  to 
any  money  or  other  thing  of  value  payable  by  an  employer  to  any  representative 
who  is  an  employee  or  former  employee  of  such  emlpoyer,  as  compensation  for, 
or  by  reason  of,  his  services  as  an  employee  of  such  employer  ;  (2)  with  respect  to 
the  payment  or  delivery  of  any  money  or  other  thing  of  value  in  satisfaction  cf  a 
judgment  of  any  court  or  a  decision  or  award  of  an  arbitrator  or  impartial  chair- 
man or  in  compromise,  adjustment,  settlement  or  release  of  any  claim,  complaint, 
grievance,  or  dispute  in  the  absence  of  fraud  or  duress;  (3)  with  respect  to  the 
sale  or  purchase  of  an  article  or  commodity  at  the  prevailing  market  price  in  the 
regular  course  of  business;  (4)  with  respect  to  money  deducted  from  the  wages 
of  employees  in  payment  of  membership  dues  in  a  labor  organization :  Provided, 
That  the  employer  has  received  from  each  employee,  on  whose  account  such 
deductions  are  made,  a  written  assignment  which  shall  not  be  irrevocable  for  a 
period  of  more  than  one  year,  or  beyond  the  termination  date  of  the  applicable 
collective  agreement,  whichever  occurs  sooner;  or  (5)  with  respect  to  money  or 
other  thing  of  value  paid  to  a  trust  fund  established  by  such  representative,  for 
the  sole  and  exclusive  beneiit  of  the  employees  of  such  employer,  and  their  families 
and  dependents  (or  of  such  employees,  families,  and  dependents  jointly  with  the 
employees  of  other  employers  making  similar  payments,  and  their  families  and 
dependents)  :  Provided,  That  (A)  such  payments  are  held  in  trust  for  the  purpose 
of  paying,  either  from  principal  or  income  or  both,  for  the  benefit  nf  employees, 
their  families  and  dependents,  for  medical  or  hospital  care,  pensions  on  retirement 
or  death  of  employees,  compensation  for  injuries  or  illness  resulting  from  occu- 
pational activity  or  insurance  to  provide  any  of  the  foregoing,  or  unemployment 
benefits  or  life  insurance,  disability  and  sickness  insurance,  or  accident  insurance ; 
(B)  the  detailed  basis  on  which  such  payments  are  to  be  made  is  specified  in  a 
written  ngrermeiit  with  the  employer,  and  employees  and  employers  are  equally 
represented  in  the  administration  of  such  fund,  together  with  such  neutral  per- 
sons as  the  representatives  of  the  employers  and  the  representatives  of  the  em- 
ployees may  agree  upon  and  in  the  event  the  employer  and  employee  groups 
deadlock  on  the  administration  of  such  fund  and  there  are  no  neutral  persons 
empowered  to  break  such  deadlock,  such  agreement  provides  that  the  two  groups 
shall  agree  on  an  impartial  umpire  to  decide  such  dispute,  or  in  event  of  their 
failure  to  agree  within  a  reasonable  length  of  time,  an  impartial  umpire  to  decide 
such  dispute  shall,  on  petition  of  either  group,  be  appointed  by  the  district  court 
of  the  United  States  for  the  district  where  the  trust  fund  has  its  principal  office, 
and  shall  also  contain  provisions  for  an  annual  aiidit  of  the  trust  fund,  a  state- 
ment of  the  results  of  which  shall  be  available  for  inspection  by  interested  per- 
sons at  the  principal  oflBce  of  the  trust  fund  and  at  such  other  places  as  may  be 
designated  in  such  written  agreement;  and  (C)  such  payments  as  are  intended  to 
be  used  for  the  purpose  of  providing  pensions  or  annuities  for  employees  are 
made  to  a  separate  trust  which  provides  that  the  funds  held  therein  cannot  be 
used  for  any  purpose  other  than  paying  such  pensions  or  annuities. 

C(d)  Any  person  who  willfully  violates  any  of  the  provisions  of  this  section 
shall,  upon  conviction  thereof,  be  guilty  of  a  misdemeanor  and  be  subject  to  a 
fine  of  not  more  than  $10,000  or  to  imprisonment  for  not  more  than  one  vear,  or 
both. 

[(e)  The  district  courts  of  the  United  States  .ind  the  United  States  courts  of 
the  Territories  and  possessions  shall  have  jurisdiction,  for  cause  shown,  and 
subject  to  the  provisions  of  section  17  (relating  to  notice  to  opposite  party)  of 
the  Act  entitled  "An  Act  to  supplement  existing  laws  against  unlawful  restraints 
and  monopolies,  and  for  other  purposes",  approved  October  15,  1914,  as  amended 

U.S.C.,  title  28,  sec.  381).  to  restrain  violations  of  this  section,  without  regard 
to  the  provisions  of  sections  6  and  20  of  such  Act  of  October  15.  1914,  as  amended 
(U.S.C,  title  15,  sec.  17,  and  title  29,  sec.  52).  and  the  provisions  of  the  Act 
entitled  "An  Act  to  amend  the  Judicial  Code  and  to  define  and  limit  the  jurisdic- 
tion of  courts  sitting  in  eauitv,  and  for  other  purposes",  approved  March  23, 
1932  (U.S.C.  title 29,  sees.  101-115). 

C^f)  This  section  shall  not  apply  to  any  contract  in  force  on  the  date  of  enact- 
ment of  this  Act,  until  the  expiration  of  such  contract,  or  until  July  1,  1948, 
whichever  first  occurs. 
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[(g)  Compliance  with  the  restrictions  contained  in  subsection  (c)  (5)  (B)  upon 
contributions  to  trust  funds,  otherwise  lawful,  shall  not  be  applicable  to  contri- 
butions to  such  trust  funds  established  by  collective  agreement  prior  to  Janu- 
ary 1,  1946,  nor  shall  subsection  (c)  (5)  (A)  be  construed  as  prohibiting  contriioi- 
tions  to  such  trust  funds  if  prior  to  January  1,  1947,  such  funds  contained  provi- 
sions for  pooled  vacation  benefjts. 

[boycotts  and  other  unlawful  combinations 

[Sec.  303.  (a)  It  shall  be  unlawful,  for  the  purposes  of  this  section  only,  in  an 
industry  or  activity  affecting  commerce,  for  any  labor  organization  to  engage  in, 
or  to  induce  or  encourage  the  employees  of  any  employer  to  engage  in,  a  strike  or 
a  concerted  refusal  in  the  course  of  their  employment  to  use,  manufacture,  process, 
transport,  or  otherwise  handle  or  work  on  any  goods,  articles,  materials,  or  com- 
modities or  to  perform  any  services,  where  an  object  thereof  is — 

[(1)  forcing  or  requiring  any  employer  or  self-employed  person  to  join 
any  labor  or  employer  organization  or  any  employer  or  other  person  to  cease 
using,  selling,  handling,  transporting,  or  otherwise  dealing  in  the  products  of 
any  other  producer,  processor,  or  manufacturer,  or  to  cease  doing  business 
with  any  other  person ; 

[(2)  forcing  or  requiring  any  other  employer  to  recognize  or  bargain  with  a 
labor  organization  as  the  representative  of  his  employees  unless  such  labor 
organization  has  been  certified  as  the  representative  of  such  employees  under 
the  provisions  of  section  9  of  the  National  Labor  Relations  Act ; 

[(3)  forcing  or  requiring  any  employer  to  recognize  or  bargain  with  a 
particular  labor  organization  as  the  representative  of  his  employees  if  another 
labor  organization  has  been  certified  as  the  representative  of  such  employees 
under  the  provisions  of  section  9  of  the  National  Labor  Relations  Act ; 

[(4)    forcing  or  requiring  any  employer  to  assign  particular  work  to 

employees  in  a  particular  labor  organization  or  in  a  particular  trade,  craft, 

or  class  rather  than  to  employees  in  another  labor  organization  or  in  another 

trade,  craft,  or  class  unless  such  employer  is  failing  to  conform  to  an  order 

or  certification  of  the  National  Labor  Relations  Board  determining  the 

bargaining   representative  for  employees   performing  such   work.    Nothing 

contained  in  this  subsection  shall  be  construed  to  make  unlawful  a  refusal 

by  any  person  to  enter  upon  the  premises  of  any  employer  (other  than  his 

own  employer),  if  the  employees  of  such  employer  are  engaged  in  a  strike 

ratified  or  approved  by   a  representative  of  such  employees  whom  such 

employer  is  required  to  recognize  under  the  National  Labor  Relations  Act. 

[(b)  Whoever  shall  be  injured  in  his  business  or  property  by  reason  of  any 

violation  of  subsection  (a)  may  sue  therefor  in  any  district  court  of  the  United 

States  subject  to  the  limitations  and  provisions  of  section  301  hereof  without 

respect  to  the  amount  in  controversy,  or  in  any  other  court  having  jurisdiction 

of  the  parties,  and  shall  recover  the  damages  by  him  sustained  and  the  cost  of  the 

suit. 

[kesteiction  on  political  contributions 

[Sec.  304.  Section  313  of  the  Federal  Corrupt  Practices  Act,  1925  (U.  S.  C, 
1940  edition,  title  2,  sec.  251;  Supp.  V,  title  50,  App.,  sec.  1509),  as  amended,  is 
amended  to  read  as  follows  : 

["Sec.  313.  It  is  unlawful  for  any  national  bank,  or  any  corporation  organized 
by  authority  of  any  law  of  Congress,  to  make  a  contribution  or  expenditure  in 
connection  with  any  election  to  any  political  office,  or  in  connection  with  any 
primary  election  or  political  convention  or  caucus  held  to  select  candidates  for 
any  political  office,  or  for  any  corporation  whatever,  or  any  labor  organization  to 
make  a  contribution  for  expenditure  in  connection  with  any  election  at  which 
Presidential  and  Vice  Presidential  electors  or  a  Senator  or  Representative  in.  or 
a  Delegate  or  Resident  Commission  to  Congress  are  to  be  voted  for,  or  in  con- 
nection with  any  primary  election  or  political  convention  or  caucus  held  to  select 
candidates  for  any  of  the  foregoing  offices,  or  for  any  candidate,  political  com- 
mittee, or  other  person  to  accept  or  receive  any  contribution  prohibited  by  this 
section.  Every  corporation  or  labor  organization  which  makes  any  contribution 
or  expenditure  in  violation  of  this  section  shall  be  fined  not  more  than  $5,000 ; 
and  every  officer  or  director  of  any  corporation,  or  officer  of  any  labor  organization, 
who  consents  to  any  contribution  or  expenditure  by  the  corporation  or  labor 
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organization,  as  the  case  may  be,  in  violation  of  this  section  shall  be  fined  not 
more  than  $1,000  or  imprisoned  for  not  more  than  one  year,  or  both.  For  the 
purposes  of  this  section  'labor  organization'  means  any  organization  of  any  kind, 
or  any  agency  or  employee  representation  committee  or  plan,  in  which  employees 
participate  and  which  exists  for  the  purpose,  in  whole  or  in  part  of  dealing  with 
employers  concerning  grievances,  labor  disputes,  wages,  rates  of  pay,  hours  of 
employment,  or  conditions  of  work." 

[strikes  by  government  employees 

[Sec.  305.  It  shall  be  unlawful  for  any  individual  employed  by  the  United 
States  or  any  agency  thereof  including  wholly  owned  Government  corporations 
to  participate  in  any  strike.  Any  individual  employed  by  the  United  States  or 
by  any  such  agency  who  strikes  shall  be  discharged  immediately  from  his  employ- 
ment, and  shall  forfeit  his  civil-service  status,  if  any,  and  shall  not  be  eligible  for 
reemployment  for  three  years  by  the  United  States  or  any  such  agency. 

[TITLE  IV 

[creation  of  joint  committee  to  study  and  report  on  basic  problems 
affecting  friendly  labor  relations  and  productivity 

[Sec.  401.  There  is  hereby  established  a  joint  congressional  committee  to  be 
known  as  the  joint  Committee  on  Labor- Management  Relations  (hereafter  re- 
feri-ed  to  as  the  committee),  and  to  be  composed  of  seven  Members  of  the  Senate 
Committee  on  Labor  and  Public  Welfare,  to  be  appointed  by  the  President  pro 
tempore  of  the  Senate,  and  seven  Members  of  the  House  of  Representatives  Com- 
mittee on  Education  and  Labor,  to  be  appointed  by  the  Speaker  of  the  House  of 
Representatives.  A  vacancy  in  membership  of  the  committee  shall  not  affect 
the  powers  of  the  remaining  members  to  execute  the  functions  of  the  committee, 
and  shall  be  filled  in  the  same  manner  as  the  original  selection.  The  committee 
shall  select  a  chairman  and  a  vice  chairman  from  among  its  members. 

[Sec.  402.  The  committee,  acting  as  a  whole  or  by  subcommittee,  shall  con- 
duct a  thorough  study  and  investigation  of  the  entire  field  of  labor-management 
relations,  including  but  not  limited  to — 

[(1)  the  means  by  which  permanent  friendly  cooperation  between  em- 
ployers and  employees  and  stability  of  labor  relations  may  be  secured  through- 
out the  United  States ; 

[(2)  the  means  by  which  the  individual  employee  may  achieve  a  greater 
productivity  and  higher  wages,  including  plans  for  guaranteed  annual  wages, 
incentive  profit-sharing  and  bonus  systems  ; 

[(3)  the  internal  organization  and  administration  of  labor  unions,  with 
special  attention  to  the  impact  on  individuals  of  collective  agreements  requir- 
ing membership  in  unions  as  a  condition  of  employment ; 

[(4)  the  labor  relations  policies  and  practices  of  employers  and  associations 
of  employers ; 

[(5)  the  desirability  of  welfare  funds  for  the  benefit  of  employees  and  their 
relation  to  the  social-security  system  ; 

[(6)  the  methods  and  procedures  for  best  carrying  out  the  collective- 
bargaining  processes,  with  special  attention  to  the  effects  of  industry-wide 
or  regional  bargaining  upon  the  national  economy  ; 

t(7)  the  administration  and  operation  of  existing  Federal  laws  relating  to 
labor  relations ;  and 

[(S)  such  other  problems  and  subjects  in  the  field  of  labor-management 
relations  as  the  committee  deems  appropriate. 
[Sec.  403.  The  committee  shall  report  to  the  Senate  and  the  House  of  Repre- 
sentatives not  later  than  March  15,  1948,  the  results  of  its  study  and  investiga- 
tion, together  with  such  recommendations  as  to  necessary  legislation  and  such 
other  recommendations  as  it  may  deem  advisable,  and  shall  make  its  final  report 
not  later  than  January  2, 1949. 

[Sec.  404.  The  committee  shall  have  the  power,  without  regard  to  the  civil- 
service  laws  and  the  Classification  Act  of  1923,  as  amended,  to  employ  and  fix 
the  compensation  of  such  officers,  experts,  and  employees  as  it  deems  necessary 
for  the  performance  of  its  duties,  including  consultants  who  shall  receive  compen- 
sation at  a  rate  not  to  exceed  $35  for  each  day  actually  spent  by  them  in  the 
work  of  the  committee,  together  with  their  necessary  travel  and  subsistence 
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expenses.  The  committee  is  further  authorized,  with  the  conseut  of  the  head  of 
the  department  or  agency  concerned,  to  utilize  the  services,  information,  facilities, 
and  personnel  of  all  agencies  in  the  executive  branch  of  the  Government  and 
may  request  the  governments  of  the  several  States,  representatives  of  business, 
industry,  finance,  and  labor,  and  such  other  persons,  agencies,  organizations,  and 
instrumentalities  as  it  deems  appropriate  to  attend  its  hearings  and  to  give  and 
present  informaton,  advice,  and  recommendations. 

[Sec.  405.  The  committee,  or  any  subcommittee  thereof,  is  authorized  to  hold 
such  hearings  ;  to  sit  and  act  at  such  times  and  places  during  the  sessions,  recesses, 
and  adjourned  periods  of  the  Eightieth  Congress ;  to  require  by  subpena  or  other- 
vfise  the  attendance  of  such  witnesses  and  the  production  of  such  books,  papers, 
and  documents ;  to  administer  oaths ;  to  take  such  testimony  ;  to  have  such  print- 
ing and  binding  done ;  and  to  make  such  expenditures  within  the  amount  appro- 
priated therefor ;  as  it  deems  advisable.  The  cost  of  stenographic  services  in  re- 
porting such  hearings  shall  not  be  in  excess  of  25  cents  per  one  hundred  words. 
Subpenas  shall  be  issued  under  the  signature  of  the  chairman  or  vice  chairman 
of  the  committee  and  shall  be  served  by  any  person  designated  by  them. 

[Sec.  406.  The  members  of  the  comittee  shall  be  reimbursed  for  travel, 
subsistence,  and  other  necessary  expenses  incurred  by  them  in  the  performance 
of  the  duties  vested  in  the  committee,  other  than  expenses  in  connection  with 
meetings  of  the  committee  held  in  the  District  of  Columbia  during  such  times 
as  the  Congress  is  in  session. 

[Sec.  407.  There  is  hereby  authorized  to  be  appropriated  the  sum  of  $150,000, 
or  so  much  thereof  as  may  be  necessary,  to  carry  out  the  provisions  of  this  title, 
to  be  disbursed  by  the  Secretary  of  the  Senate  on  vouchers  signed  by  the 
chairman. 

[TITLE  V 

[definitions 

[Sec.  501.  When  used  in  this  Act — 

[(1)  The  term  "industry  affecting  commerce"  means  any  industry  or  activity 
in  commerce  or  in  which  a  labor  dispute  would  burden  or  obstruct  commerce  or 
tend  to  burden  or  obstruct  commerce  or  the  free  flow  of  commerce. 

[(2)  The  term  "strike"  includes  any  strike  or  other  concerted  stoppage  of 
work  by  employees  (including  a  stoppage  by  reason  of  the  expiration  of  a  collec- 
tive-bargaining agreement)  and  any  concerted  slow-down  or  other  concerted 
interruption  of  operations  by  employees. 

[(3)  The  terms  "commerce",  "labor  disputes",  "employer",  "employee", 
"labor  organization",  "representative",  "person",  and  "supervisor"  shall  have 
the  same  meaning  as  when  used  in  the  National  Labor  Relations  Act  as  amended 
by  this  Act 

[saving  provision 

[Sec.  502.  Nothing  in  this  Act  shall  be  construed  to  require  an  individual 
employee  to  render  labor  or  service  without  his  consent,  nor  shall  anything  in 
this  Act  be  construed  to  make  the  quitting  of  his  labor  by  an  individual  employee 
an  illegal  act ;  nor  shall  any  court  issue  any  process  to  compel  the  performance  by 
an  individual  employee  of  such  labor  or  service,  without  his  consent ;  nor  shall  the 
quitting  of  labor  by  an  employee  or  employees  in  good  faith  because  of  abnormally 
dangerous  conditions  for  work  at  the  place  of  employment  of  such  employee  or 
employees  be  deemed  a  strike  under  this  Act. 

[separability 

[Sec.  503.  If  any  provision  of  this  Act,  or  the  application  of  such  provision  to 
any  person  or  circumstance,  shall  be  held  invalid,  the  remainder  of  this  Act.  or 
the  application  of  such  provision  to  persons  or  circumstances  other  than  those  as 
to  which  it  is  held  invalid,  shall  not  be  affected  thereby.] 

FINDINGS   AND   POLICY 

Section.  1.  The  denial  by  employers  of  the  right  of  employees  to  organize  and 
the  refusal  by  employers  to  accept  the  procedure  of  collective  bargaining  lead  to 
strikes  and  other  forms  of  industrial  strife  or  unrest,  which  have  the  intent  or 
the  necessary  effect  of  burdening  or  obstructing  commerce  by  (a)  impairing  the 
efficiency,  safety,  or  operation  of  the  instrumentalities  of  commerce;   (b)  occur- 
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riug  in  the  current  of  commerce;  (c)  materially  affecting,  restraining  or  con- 
trolling the  flow  of  raw  materials  or  manufactured  or  processed  goods  trom  or 
into  the  channels  of  commerce,  or  the  prices  of  such  materials  or  goods  in 
commerce;  or  (d)  causing  diminution  of  employment  and  wages  m  such  volume 
as  substantially  to  impair  or  disrupt  the  market  for  goods  flowing  from  or  into 

the  channels  of  commerce.  r,     ^       ^4.  ^^^c^co 

The  inequality  of  bargaining  power  between  employees  who  do  not  possess 
full  freedom  of  association  or  actual  liberty  of  contract  and  employers  who  are 
organized  in  the  corporate  or  other  forms  of  ownership  association  substantially 
burdens  and  affects  the  flow  of  commerce,  and  tends  to  aggravate  recurrent 
business  depressions,  by  depressing  wage  rates  and  the  purchasing  power  ot 
wage  earners  in  industry  and  by  preventing  the  stabilization  of  competitive  wage 
rates  and  working  conditions  within  and  between  industries. 

Experience  has  proved  that  protection  by  law  of  the  right  of  employees  to  or- 
ganize and  bargain  collectively  safeguards  commerce  from  injury,  impairment, 
or  interruption,  and  promotes  the  flow  of  commerce  by  removing  certain  recog- 
nized sources  of  industrial  strife  and  unrest,  by  encouraging  practices  funda- 
mental to  the  friendly  adjustment  of  industrial  disputes  arising  out  of  differ- 
ences as  to  wages,  hours,  or  other  working  conditions,  and  by  restoring  equality 
of  bargaining  power  between  employers  and  employees. 

Experience  has  further  demonstrated  that  certain  tmjustiftahle  conflicts  be- 
tween or  among  lahor  organizations  lead  to  strikes  and  other  forms  of  industrial 
strife  which  substantially  burden  or  obstruct  commerce,  and  that  the  failure  of 
employers  to  maintain  a  neutral  position  aggravates  and  prolongs  these  conflicts. 
The  public  interest  requires  abatement  of  such  industrial  strife  through  just, 
peaceable,  and  final  settlement. 

Experience  has  further  demonstrated  that  certain  unjustifiable  conflicts  be- 
tween or  among  labor  organizations  lead  to  strikes  and  other  forms  of  industrial 
strife  which  substantially  burden  or  obstruct  commerce,  and  that  the  failure  of 
employers  to  maintain  a  neutral  position  aggravates  and  prolongs  these  conflicts. 
The  public  interest  requires  abatement  of  such  industrial  strife  through  just, 
peaceable,  and  final  settlement. 

It  is  hereby  declared  to  be  the  policy  of  the  United  States  to  eliminate  the 
causes  of  certain  substantial  obstructions  to  the  free  flow  of  commerce  and  to 
mitigate  and  eliminate  these  obstructions  when  they  have  occurred  by  encourag- 
ing the  practice  and  procedure  of  collective  bargaining  and  by  protecting  the 
exercise  by  workers  of  full  freedom  of  association,  self-organization,  and  desig- 
nation of  representatives  of  their  own  choosing,  for  the  purpose  of  negotiating 
the  terms  and  conditions  of  their  employment  or  other  mutual  aid  or  protection. 

DEFINITIONS 

Sec.  2.  When  used  in  this  Act — 

(1)  The  term  •'person"  includes  one  or  more  individuals,  partnerships,  asso- 
ciations, corporations,  legal  representatives,  trustees,  trustees  in  bankruptcy,  or 
receivers. 

(2)  The  term  "employer"  includes  any  person  acting  in  the  interest  of  an  em- 
ployer, directly  or  indirectly,  but  shall  not  include  the  United  States,  or  any 
State  or  political  subdivision  thereof,  or  any  person  subject  to  the  Railway  Labor 
Act,  as  amended  from  time  to  time,  or  any  labor  organization  (other  than  when 
acting  as  an  employer),  or  anyone  acting  in  the  capacity  of  officer  or  agent  of 
such  labor  organization. 

(3)  The  term  "employee"  shall  include  any  employee,  and  shall  not  be  limited 
to  the  employees  of  a  particular  employer,  unless  the  Act  explicitly  states  other- 
wise, and  shall  include  any  individual  whose  work  has  ceased  as  a  consequence 
of,  or  in  connection  with,  any  current  labor  dispute  or  because  of  any  unfair  labor 
practice,  and  who  has  not  obtained  any  other  regular  and  substantially  equiva- 
lent employment,  but  shall  not  include  any  individual  employed  as  an  argicul- 
tural  laborer,  or  in  the  domestic  service  of  any  family  or  person  at  his  home,  or 
any  individual  employed  by  his  parent  or  spouse. 

(4)  The  term  "representatives"  includes  any  individual  or  labor  organization. 

(5)  The  term  "labor  organization"  means  any  organization  of  any  kind,  or  any 
agency  or  employee  representation  committee  or  plan,  in  which  employees  partic- 
ipate and  which  exists  for  the  purpose,  in  whole  or  in  part,  of  dealing  with  em- 
ployers concerning  grievances,  labor  disputes,  wages,  rates  of  pay,  hours  of 
employment,  or  conditions  of  work. 
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(6)  The  term  "commerce"  means  trade,  traffic,  commerce,  transportation,  or 
communication  among  the  several  States,  or  between  the  District  of  Columbia  or 
any  Territory  of  the  United  States  and  any  State  or  other  Territory,  or  between 
any  foreign  country  and  any  State,  Territory,  or  the  District  of  Columbia,  or 
within  the  District  of  Columbia  or  any  Territory,  or  between  points  in  the  same 
State  but  through  any  other  State  or  any  Territory  or  the  District  of  Columbia 
or  any  foreign  country. 

(7)  The  term  "affecting  commerce"  means  in  commerce,  or  burdening  or 
obstructing  commerce  or  the  free  flow  of  commerce,  or  having  led  or  tending  to 
lead  to  a  labor  dispute  burdening  or  obstructing  commerce  or  the  free  flow  of 
commerce. 

(8)  The  term  "unfair  labor  practice"  means  any  unfair  labor  practice  listed  in 
section  8. 

(9)  The  term  "labor  dispute"  includes  any  controversy  concerning  terms, 
tenure,  or  conditions  of  employment,  or  concerning  the  association  or  represen- 
tation of  persons  in  negotiating,  fixing,  maintaining,  changing,  or  seeking  to 
arrange  terms  or  conditions  of  employment,  regardless  of  whether  the  disputants 
stand  in  the  proximate  relation  of  employer  and  employee. 

(10)  The  term  "National  Labor  Relations  Board"  means  the  National  Labor 
Relations  Board  created  by  section  3  of  this  Act. 

[(11)  The  term  "old  Board"  means  the  National  Labor  Relations  Board 
established  by  Executive  Order  Numbered  67(53  of  the  President  on  June  29.  1934, 
pursuant  to  Public  Resolution  Numbered  44.  approved  June  19.  1934  (48  Stat. 
1183).  and  reestablished  and  continued  by  Executive  Order  Numbered  7074  of 
the  President  of  June  15,  1935,  pursuant  to  Title  I  of  the  National  Industrial 
Recovery  Act  (48  Stat.  195)  as  amended  and  continued  by  Senate  Joint  Resolu- 
tion 133  approved  June  14.  1935.] 

(11)  The  term  "secondary  hnycotf'  meavi^  a  concerted  refusal  in  the  course  of 
employment  hy  employees  of  one  employer  to  produce,  manufacture,  transport, 
distrihutc.  or  othenvise  icork  on  articles,  materials,  goods,  or  commodities  because 
they  have  beeti  or  are  to  he  manufactured,  produced,  or  distributed  by  another 
employer. 

(12)  The  term  ''jurisdictional  dispute"  means  a  dispute  between  t\vo  or  more 
labor  organizations  {not  established,  m,aintained,  or  assisted  by  any  employer 
action  defined  in  this  Act  as  an  unfair  labor  practice)  concerning  the  assignment 
or  prospective  assignment  of  a  particular  work  task  by  an  employer. 

[Sec.  3.  (a)  There  is  hereby  created  a  board,  to  be  known  as  the  "National 
Labor  Relations  Board"  (hereinafter  referred  to  as  the  "Board"),  which  shall  be 
composed  of  three  members,  who  shall  be  appointed  by  the  President,  by  and 
with  the  advice  and  consent  of  the  Senate.  One  of  the  original  members  shall 
be  appointed  for  a  term  of  one  year,  one  for  a  term  of  three  years,  and  one  for 
a  term  of  five  years,  but  their  successors  shall  be  appointed  for  terms  of  five 
years  each,  excei)t  that  any  individual  chosen  to  fill  a  vacancy  shall  be  ap- 
pointed only  for  the  unexpired  term  of  the  member  whom  he  shall  succeed.  The 
President  shall  designate  one  member  to  serve  as  the  chairman  of  the  Board. 
Any  member  of  the  Board  may  be  removed  by  the  President,  upon  notice  and 
hearing,  for  neglect  of  duty  or  malfeasance  in  office,  but  for  no  other  cause. 

[(b)  A  vacancy  in  the  Board  shall  not  impair  the  right  of  the  remaining 
members  to  exercise  all  the  powers  of  the  Board,  and  two  members  of  the  Board 
shall,  at  all  times,  constitute  a  quorum.  The  Board  shall  have  an  official  seal 
which  shall  be  judicially  noticed.] 

>S'ec.  3.  (a)  The  National  Labor  Relations  Board  (hereinafter  called  the 
"Board")  is  hereby  continued  as  an  agency  of  the  United  States.  The  Board 
shall  consist  of  five  members,  appointed  by  the  President  by  and  imth  the  advice 
and  consent  of  the  Senate.  The  terms  of  office  of  the  members  of  the  Board  in 
office  on  the  date  of  enactment  of  the  National  Labor  Relations  Act  of  W.'fi  shall 
exnire  as  provided  by  law  at  the  time  of  their  appointment.  3Trmbers  appointed 
after  such  date  of  enactment  shall  be  appointed  for  terms  of  fire  years  each, 
excepting  that  any  individual  chosen  to  fill  a  vacancy  shall  be  appointed  only 
for  the  unexpired  term  of  the  member  whom  he  shall  succeed.  The  President 
shall  designate  one  member  to  serve  as  Chairman  of  the  Board.  Any  member 
of  the  Board  may  be  removed  by  the  President,  upon  notice  and  hearing,  for 
neglect  of  duty  or  malfeasance  in  office,  but  for  no  other  cause. 

(b)  The  Board  is  authorized  to  delegate  to  any  group  of  three  or  more  members 
any  or  all  of  the  powers  which  it  may  itself  exercise.  A  vacancy  in  the  Board 
shall  not  impair  the  right  of  the  reynaining  members  to  exercise  all  of  the  poivers 
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of  the  Board,  and  three  members  of  the  Board  shall,  at  all  times,  constitute  a 
quorum  of  the  Board,  except  that  two  members  shall  constitute  a  quorum  of  any 
group  designated  pursuant  to  the  first  sentence  hereof.  The  Board  shall  have  an 
official  seal  xohich  shall  be  judicially  noticed. 

(c)  The  Board  shall  at  the  close  of  each  fiscal  year  make  a  report  in  writing  to 
Congress  and  to  the  President  stating  in  detail  the  cases  it  has  heard,  the  de- 
cisions it  has  rendered,  the  names,  salaries,  and  duties  of  all  employees  and 
ofiicers  in  the  employ  or  under  the  supervision  of  the  Board,  and  an  account  of 
all  moneys  it  has  disbursed. 

ESec.  4.  (a)  Each  member  of  the  Board  shall  receive  a  salary  of  $10,000  a 
yeai%  shall  be  eligible  for  reappointment,  and  shall  not  engage  in  any  other  busi- 
ness, vocation,  or  employment.  The  Board  shall  appoint,  without  regard  for  the 
provisions  of  the  civil-service  laws  but  subject  to  the  Classification  Act  of  1923,  as 
amended,  an  executive  secretary  and  such  attorneys,  examiners,  and  regional 
directors,  and  shall  appoint  such  other  employees  with  regard  to  existing  laws 
applicalile  to  the  employment  and  compensation  of  officers  and  employees  of  the 
Fnited  Statt^s.  as  it  may  from  time  to  time  find  necessary  for  the  pi'oper  perform- 
ance "f  its  duties  and  as  may  be  from  time  to  time  appropriated  for  by  Congress. 
The  Board  may  establish  or  utilize  such  regional,  local,  or  other  agencies,  and 
utilize  such  voluntary  and  uncompensated  services,  as  may  from  time  to  time  be 
needed.  Attorneys  appointed  under  this  section  may,  at  the  direction  of  the 
Board,  appear  for  and  represent  the  Board  in  any  case  in  court.  Nothing  in  this 
Act  shall  be  construed  to  authorize  the  Board  to  appoint  individuals  for  the 
purpose  of  conciliation  or  mediation  (or  for  statistical  work),  where  such  service 
may  lie  obtained  from  the  Department  of  Labor.] 

f^EC.  'i.  (a)  Each  member  of  the  Board  shall  receive  a  salary  of  $17,500  a  year, 
shall  be  eligible  for  reappointment,  and  shall  not  engage  in  any  other  business, 
vocation,  or  employment.  The  Board  shall  appoint  such  employees  as  it  may  from 
time  to  time  find  necessary  for  the  proper  performance  of  its  duties.  Any  arbitra- 
tors appointed  by  the  Board  under  section  9(d)  may  be  appointed  in  the  manner 
authorized  by  section  15  of  the  Act  of  August  2,  1946  (5  U.S.  55a)  at  per  diem 
rates  to  be  determined  by  the  Board  but  not  exceeding  $100,  and  shall  be  entitled 
to  traveling  expenses  as  authorized  by  section  5  of  such  Act  (5  U.S.G.  73b-2)  for 
persons  so  employed.  The  Board  may  establish  or  utilize  such  regional,  local,  or 
other  agencies  and  utilize  such  voluntary  and  uncompensated  services,  as  may 
from  time  to  time  be  needed.  Attorneys  appoiyited  under  this  section  may,  at  the 
direction  of  the  Board,  appear  for  and  represent  the  Board  in  any  ease  in  court. 
Nothing  in  this  Act  shall  be  construed  to  authorize  the  Board  to  appoint  individ- 
uals for  the  purpose  of  conciliation  or  mediation  {or  for  statistical  work),  ichere 
such  service  may  be  obtained  from  the  Department  of  Labor. 

C^b)  Upon  the  appointment  of  the  three  original  members  of  the  Board  and 
the  designation  of  its  chairman,  the  old  Board  shall  cease  to  exist.  All  employees 
of  the  old  Board  shall  be  transferred  to  and  become  employees  of  the  Board  with 
salaries  under  the  Classification  Act  of  1923,  as  amended,  without  acquiring  by 
such  transfer  a  permanent  or  civil-service  status.  All  records,  papers,  and  prop- 
erty of  the  old  Board  shall  become  records,  papers,  and  property  of  the  Board, 
and  all  unexpended  funds  and  appropriations  for  the  use  and  maintenance  of  the 
old  Board  shall  become  funds  and  appropriations  available  to  be  expended  by 
the  Board  in  the  exercise  of  the  powers,  authority,  and  duties  conferred  on  it  by 
this  Act.] 

C(c)]  (&)  All  of  the  expenses  of  the  Board,  including  all  necessary  traveling 
and  subsistence  expenses  outside  the  District  of  Columbia  incurred  by  the  mem- 
bers or  employees  of  the  Board  under  its  orders,  shall  be  allowed  and  paid  on  the 
presentation  of  itemized  vouchers  therefor  approved  by  the  Board  or  by  any  in- 
dividual it  designates  for  that  purpose. 

iSec.  5.  The  principal  office  of  the  Board  shall  be  in  the  District  of  Columbia, 
but  it  may  meet  and  exercise  any  or  all  of  its  powers  at  any  other  place.  The 
Board  may,  by  one  or  more  of  its  members  or  by  such  agents  or  agencies  as  it 
may  designate,  prosecute  any  inquiry  necessary  to  its  functions  in  any  part  of 
the  United  States.  A  member  who  participates  in  such  an  inquiry  shall  not  be 
disqualified  from  subsequently  participating  in  a  decision  of  the  Board  in  the 
same  case. 

Sec.  6.  (a)  The  Board  shall  have  authority  from  time  to  time  to  make,  amend, 
and  rescind  stich  rules  and  regulations  as  may  be  necessary  to  carry  out  the  pro- 
visions of  this  Act.  Such  rules  and  regulations  shall  be  effective  upon  publication 
in  the  manner  which  the  Board  shall  prescribe. 
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BIGHTS   OF  EMPLOYEES 

Sec.  7.  Employees  shall  have  the  right  to  self-organization,  to  form,  join,  or 
assist  labor  organizations,  to  bargain  collectively  through  representatives  of  their 
own  choosing,  and  to  engage  in  concerted  activities,  for  the  purpose  of  collective 
bargaining  or  other  mutual  aid  or  protection. 

Sec.  8.  (a)  It  shall  be  an  unfair  labor  practice  for  an  employer — 

(1)  to  interfere  with,  restrain,  or  coerce  employees  in  the  exercise  of  the  right. 
guaranteed  in  section  7 ; 

(2)  to  dominate  or  interfere  with  the  formation  or  administration  of  any  labor 
organization  or  contribute  financial  or  other  support  to  it :  Provided,  That  subject 
to  rules  and  regulations  made  and  published  by  the  Board  pursuant  to  section 
6  (a),  an  employer  shall  not  be  prohibited  from  permitting  employees  to  confer 
with  him  during  working  hours  without  loss  of  time  or  pay ; 

(3)  by  discrimination  in  regard  to  hire  or  tenure  of  employment  or  any  term  or 
condition  of  employment  to  encourage  or  discourage  membership  in  any  labor 
organization  :  ^.Provided,  That  nothing  in  this  Act.  or  in  the  National  Industrial 
Eecovery  Act  (U.  S.  C,  Supp.  VII,  title  15,  sees.  701-712),  as  amended  from  time 
to  time,  or  in  any  code  or  agreement  approved  or  prescribed  thereunder,  or  in  any 
other  statute  of  the  United  States,  shall  preclude  an  employer  from  making  an 
agreement  with  a  labor  organization  (not  established,  maintained,  or  assisted  by 
any  action  defined  in  this  Act  as  an  unfair  labor  practice)  to  require,  as  a  condi- 
tion of  employment,  membership  therein,  if  such  labor  organization  is  the  repre- 
sentative of  the  employees  as  provided  in  section  9  (a),  in  the  appropriate  collec- 
tive bargaining  unit  covered  by  such  agreement  when  made.3  Provided,  That 
nothinc!  in  this  Act  or  in  any  other  statute  of  the  United  States,  or  in  avy  State 
laws,  shall  preclude  an  employer  engaged  in  commerce,  or  tchose  activities  affect 
commerce,  from  making  an  agreement  icith  a  lahor  organization  {not  estahlished, 
maintained,  or  assisted  &y  any  employer  action  defined  in  this  Act  as  an  tin  fair 
lal)or  practice)  to  reqtiire  as  a  condition  of  employment  membership  therein,  or 
from  paying  to  such  labor  organization,  pursuant  to  a  coUective-hargain  agree- 
ment, membership  obligations  or  sums  equivalent  thereto  by  deduction  from 
wages  or  salaries,  if  such  labor  organization  is  the  representative  of  the  em- 
ployees as  provided  in  section  9 (a),  in  the  appropriate  collective-bargaining 
unit  covered  by  such  agreement  when  made. 

(4)  to  discharge  or  otherwise  discriminate  against  an  employee  because  he 
has  filed  charges  or  given  testimony  under  this  Act ; 

(5)  to  refuse  to  bargain  collectively  with  the  representatives  of  his  employees, 
subject  to  the  provisions  of  section  9(a)  ; 

(6)  to  refuse  to  assign  a  particular  ivork  task  in  accordance  with  an  aivard 
under  section  9(d)  of  this  Act. 

(b)  It  shall  be  an  unfair  labor  practice  for  a  labor  organization — 

(1)  to  cause  or  attempt  to  cause  employees  to  engage  in  a.  secondary  boycott, 
or  a  concerted  work  stoppage,  to  compel  an  employer  to  bargain  unth  a  particu- 
lar labor  organization  as  the  representative  of  his  employees  if — 

(a)  another  labor  organization  is  the  certified  representative  of  such  em- 
ployees icithin  the  meaning  of  section  9  of  this  Act;  or 

(b)  the  employer  is  required  by  an  order  of  the  Board  to  bargain  with  an- 
other labor  organization;  or 

ic)   the  employer  is  currently  recognizing  another  labor  organization  {not 

established,  maintained,  or  assisted  by  any  employer  action  defined  in  this 

Act  as  an  unfair  labor  practice)  and  has  executed  a  collective-bargaining 

agreement  with  such  other  labor  organisation,  and  a  question  concerning 

representation  may  not  appropriately   be  raised  under  section  9  of  this 

Act. 

{2)   to  cause  or  attempt  to  cause  employees  to  engage  in  a  secondary  boycott, 

or  a  concerted  work  stoppage,  in  furtherance  of  a  jurisdictional  dispute  if  such 

labor  organization  is  seeking  to  compel  an  employer  to  assign  a  particular  work 

task  contrary  to  an  aivard  made  under  section  9{d)  of  this  Act. 

(c)  It  shall  be  an  unfair  labor  practice  for  an  employer  or  a  labor  organization 
to  terminate  or  modify  a  collective-bargaining  contract  covering  employees  in  an 
industry  affecting  commerce,  unless  the  party  desiring  such  termination  or  modi- 
fication notifies  the  United  States  Conciliation  Service  of  the  proposed  termina- 
tion or  modification  at  least  thirty  days  prior  to  the  expiration  date  of  the  con- 
tract, or  thirty  days  prior  to  the  time  it  is  proposed  to  make  such  termination  or 
modification,  whichever  is  earlier. 
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REPRESENTATIVES    AND    ELECTIONS 

Sec.  9.  (a)  Representatives  designated  or  selected  for  the  purposes  of  collective 
bargiiining  by  the  majority  of  the  employees  in  a  unit  appropriate  for  such  pur- 
pose!-!.  shall  be  the  exclusive  representatives  of  all  the  employees  in  such  unit  for 
the  purposes  of  collective  bargaining  in  respect  to  rates  of  pay,  wages,  hours  of 
employment,  or  other  conditions  of  employment :  Provided,  That  any  individual 
employee  or  a  group  of  employees  shall  have  the  right  at  any  time  to  present 
grievances  to  their  employer. 

(b)  The  Board  shall  decide  in  each  case  vs'hether,  in  order  to  insure  to  em- 
ployees the  full  benefit  of  their  right  to  self-organization  and  to  collective  bar- 
gaining and  otherwise  to  effectuate  the  i>olicies  of  this  Act,  the  unit  appropriate 
for  the  purposes  of  collective  bargaining  shall  be  the  employer  unit,  craft  unit, 
plant  unit,  or  subdivision  thereof. 

(c)  Whenever  a  question  affecting  commerce  arises  concerning  the  representa- 
tion of  employees,  the  Board  may  investigate  such  controversy  and  certify  to 
the  parties,  in  writing,  the  name  or  names  of  the  representatives  that  have  been 
designated  or  selected.  In  any  such  investigation,  the  Board  shall  provide  for 
an  appropriate  hearing  upon  due  notice,  either  in  conjunction  with  a  proceeding 
under  section  10  or  otherwise,  and  may  take  a  secret  ballot  of  employees,  or 
utilize  any  other  suitable  method  to  ascertain  such  representatives. 

(c?)  Whenei^er  a  jurisdictional  dispute  repults  in  or  threatens  to  result  in  a 
concerted  work  stoppage,  or  a  secondary  boycott,  affecting  commerce,  the  Board, 
may  hear  and  determine,  or  appoint  an  arbitrator  to  hear  and  determine,  the 
dispute,  and  issue  an  atvard,  first  affording  the  labor  organizations  involved  in 
the  dispute  a  reasonable  opportunity  to  settle  their  controversy  between  or 
among  themselves.  In  determining  the  dispute,  the  Board  or  the  arbitrator,  as  the 
case  may  be,  may  consider  any  prior  Board  certification  under  which  any  such 
labor  organization  claims  the  right  to  represent  employees  who  are  or  may  be 
hired  or  assigned  to  pci'form  the  work  tastes  in  dispute,  any  union  charters  or 
interunion  agreements  purporting  to  define  areas  of  jurisdiction  between  or 
among  the  contending  labor  organisations,  the  decisions  of  any  agency  established 
by  unions  to  consider  such  disputes,  the  past  tvork  history  of  the  organizations 
involved  in  the  dispute,  and  the  policies  of  this  Act.  If  an  arbitrator  is  appointed 
to  hear  and  determine  a  dispute,  he  shall  proceed  in  accordance  with  such  rules 
and  regulations  as  the  Board  may  prescribe;  and  his  award  determining  the 
dispute  shall  have  the  same  effect  as  an  award  of  the  Board.  In  any  proceeding 
under  this  section,  the  employer  whose  assignment  or  prospective  assignment  of  a 
particular  work  task  is  in  controversy  shall  have  an  opportunity  to  be  heard  in 
any  hearing  conducted  by  the  Board,  or  an  arbitrator,  as  the  case  may  be.  If  at 
any  stage  of  the  proceeding  it  shall  appear  to  the  Board  that  the  dispute  is  in 
fact  one  concerning  representation,  it  shall  treat  the  case  as  one  instituted 
under  section  9(c)  of  this  Act  and  proceed  accordingly. 

(d)  (e)  Whenever  an  order  of  the  Board  made  pursuant  to  section  10  (c)  is 
based  in  whole  or  in  part  upon  facts  certified  following  an  investigation  pursuant 
to  subsection  (c)  of  this  section,  or  upon  an  award  made  in  proceedings  under  sub- 
section id)  of  this  section,  and  there  is  a  petition  for  the  enforcement  or  review 
of  such  order,  such  certification  and  the  record  of  such  investigation,  or  such 
award  and  the  record  of  the  proceedings  under  subsection  (d)  of  this  section,  as 
the  case  may  be,  shall  be  included  in  the  transcript  of  the  entire  record  required 
to  be  filed  under  subsections  10(e)  or  10(f),  and  thereupon  the  decree  of  the 
court  enforcing,  modifying,  or  setting  aside  in  whole  or  in  part  the  order  of  the 
Board  shall  be  made  and  entered  upon  the  pleadings,  testimony,  and  proceedings 
set  forth  in  such  transcript. 

PREVENTION  OF  UNFAIR  LABOR  PRACTICES 

Sec.  10.  (a)  The  Board  is  empowered,  as  hereinafter  provided,  to  prevent 
any  person  from  engaging  in  any  unfair  labor  practice  (listed  in  section  S)  affect- 
ing commerce.  This  power  shall  be  exclusive,  and  shall  not  be  affected  by  any  other 
means  of  adjustment  or  prevention  that  has  been  or  may  be  established  by  agree- 
ment, code,  law,  or  otherwise. 

(b)  W^henever  it  is  charged  that  any  person  has  engaged  in  or  is  engaging  in 
any  such  unfair  labor  practice,  the  Board,  or  any  agent  or  agency  designated  by 
the  Board  for  such  purposes,  shall  have  power  to  issue  and  cause  to  be  served 
upon  such  person  a  complaint  stating  the  charges  in  that  respect,  and  containing 
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a  notice  of  heariug  before  the  Board  or  a  member  thereof,  or  before  a  designated 
agent  or  agency,  at  a  place  therein  fixed,  not  less  than  five  days  after  the  serving 
of  said  complaint.  Any  such  complaint  may  be  amended  by  the  member,  agent, 
or  agency  conducting  the  hearing  or  the  Board  in  its  discretion  at  any  time  prior 
to  the  issuance  of  an  order  based  thereon.  The  person  so  complained  of  shall 
have  the  right  to  file  an  answer  to  the  original  or  amended  complaint  and  to 
appear  in  person  or  otherwise  and  give  testimony  at  the  place  and  time  fixed  in 
the  complaint.  In  the  discretion  of  the  member,  agent,  or  agency  conducting 
the  hearing  or  the  Board,  any  other  person  may  be  allowed  to  intervene  in  the 
said  proceeding  and  to  present  testimony.  In  any  such  proceeding  the  rules  of 
evidence  prevailing  in  courts  of  law  or  equity  shall  not  be  controlling. 

(c)  The  testimony  taken  by  such  member,  agent  or  agency  or  the  Board  shall 
be  reduced  to  writing  and  filed  with  the  Board.  Thereafter,  in  its  discretion,  the 
Board  upon  notice  may  take  further  testimony  or  hear  argument.  If  upon  all  the 
testimony  taken  the  Board  shall  be  of  the  opinion  that  any  person  named  in  the 
complaint  has  engaged  in  or  is  engaging  in  any  such  unfair  labor  practice,  then  the 
Board  shall  state  its  findings  of  fact  and  shall  issue  and  cause  to  be  served  on  su'h 
person  an  order  requiring  such  person  to  cease  and  desist  from  such  unfair  labor 
practice,  and  to  take  such  affirmative  action,  including  reinstatement  of  employees 
with  or  without  back  pay,  as  will  effectuate  the  policies  of  this  Act.  Such  order 
may  further  require  such  person  to  make  reports  from  time  to  time  showing  the 
extent  to  which  it  has  complied  with  the  order.  If  upon  all  the  testimony  taken 
the  Board  shall  be  of  the  opinion  that  no  person  named  in  the  complaint  has 
engaged  in  or  is  engaging  in  any  such  unfair  labor  practice,  then  the  Board  shall 
state  its  findings  of  fact  and  shall  issue  an  order  dismissing  the  said  complaint. 

(d)  Until  a  transcript  of  the  record  in  a  case  shall  have  been  filed  in  a  court,  as 
hereinafter  provided,  the  Board  may  at  any  time,  upon  reasonable  notice  and  in 
such  manner  as  it  shall  deem  proper,  modify  or  set  aside,  in  whole  or  in  part,  any 
finding  or  order  made  or  issued  by  it. 

(e)  The  Board  shall  have  power  to  petition  any  circuit  court  of  appeals  of  the 
United  States  (including  the  Court  of  Appeals  of  the  District  of  Columbia),  or  if 
all  the  circuit  courts  of  appeals  to  which  application  may  be  made  are  in  vacation, 
any  district  court  of  the  United  States  (including  the  Supreme  Court  of  the  Dis- 
trict of  Columbia),  within  any  circuit  or  district,  respectively,  wherein  the  unfair 
labor  practice  in  question  occurred  or  wherein  such  person  resides  or  transacts 
business,  for  the  enforcement  of  such  order  and  for  appropriate  temporary  relief 
or  restraining  order,  and  shall  certify  and  file  in  the  court  a  transcript  of  the  entire 
record  in  the  proceeding,  including  the  pleadings  and  testimony  upon  which  such 
order  was  entered  and  the  findings  and  order  of  the  Board.  Upon  such  filing, 
the  court  shall  cause  notice  thereof  to  be  served  upon  such  person,  and  thereupon 
shall  have  jurisdiction  of  the  proceeding  and  of  the  question  determined  therein, 
and  shall  have  power  to  grant  such  temporary  relief  or  restraining  order  as  it 
deems  just  and  proper,  and  to  make  and  enter  upon  the  pleadings,  testimony, 
and  proceedings  set  forth  in  such  transcript  a  decree  enforcing,  modifying,  and 
enforcing  as  so  modified,  or  setting  aside  in  whole  or  in  part  the  order  of  the 
Board.  No  objection  that  has  not  been  urged  before  the  Board,  its  member,  agent, 
or  agency,  shall  be  considered  by  the  court,  unless  the  failure  or  neglect  to  urge 
such  objection  shall  be  excused  because  of  extraordinary  circumstances.  The 
findings  of  the  Board  as  to  the  facts,  if  supported  by  evidence,  shall  be  conclusive. 
If  either  party  shall  apply  to  the  court  for  leave  to  adduce  additional  evidence 
and  shall  show  to  the  satisfaction  of  the  court  that  such  additional  evidence  is 
material  and  that  there  were  reasonable  grounds  for  the  failure  to  adduce  such 
evidence  in  the  hearing  before  the  Board,  its  member,  agent,  or  agency,  the  court 
may  order  such  additional  evidence  to  be  taken  before  the  Board,  its  member, 
agent,  or  agency,  and  to  be  made  a  part  of  the  transcript.  The  Board  may  modify 
its  findings  as  to  the  facts,  or  make  new  findings,  by  reason  of  additional  evidence 
so  taken  and  filed,  and  it  shall  file  such  modified  or  new  findings,  which,  if  sup- 
ported by  evidence,  shall  be  conclusive,  and  shall  file  its  recommendations,  if 
any,  for  the  modification  or  setting  aside  of  its  original  order.  The  jurisdiction 
of  the  court  shall  he  exclusive  and  its  judgment  and  decree  shall  l)e  final,  except 
that  the  same  shall  be  subject  to  review  by  the  appropriate  circuit  court  of  appeals 
if  application  was  made  to  the  district  court  as  hereinabove  provided,  and  by  the 
Supreme  Court  of  the  United  States  upon  writ  of  certiorari  or  certification  as 
provided  in  sections  239  and  240  of  the  Judicial  Code,  as  amended  (U.S.C,  title 
28,  sees.  346  and  347). 

(f )  Any  person  aggrieved  by  a  final  order  of  the  Board  granting  or  denying  in 
whole  or  in  part  the  relief  sought  may  obtain  a  review  of  such  order  in  any 
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circuit  court  of  appeals  of  the  Uuited  States  in  the  circuit  wherein  the  unfair 
labor  practice  in  question  was  alleged  to  have  been  engaged  in  or  wherein  the 
person  resides  or  transacts  business,  or  in  the  Court  of  Appeals  of  the  District  of 
Columbia,  by  filing  in  such  court  a  written  petition  praying  that  the  order  of  the 
Board  be  modified  or  set  aside.  A  copy  of  such  petition  shall  be  forthwith  served 
upon  the  Board,  and  thereupon  the  aggrieved  party  shall  file  in  the  court  a  trans- 
cript of  the  entire  record  in  the  proceeding,  certified  by  the  Board,  including  the 
pleading  and  testimony  upon  which  the  order  complained  of  was  entered  and  the 
findings  and  order  of  the  Board.  Upon  such  filing,  the  court  shall  proceed  in  the 
same  manner  as  in  the  case  of  an  application  by  the  Board  under  subsection  (e), 
and  shall  have  the  same  exclusive  jurisdiction  to  grant  to  the  Board  such  tem- 
porary relief  or  restraining  order  as  it  deems  just  and  proper,  and  in  like  manner 
to  make  and  enter  a  decree  enforcing,  modifying,  and  enforcing  as  so  modified,  or 
setting  aside  in  whole  or  in  part  the  order  of  the  Board ;  the  findings  of  the  Board 
as  to  the  facts,  if  supported  by  evidence,  shall  in  like  manner  be  conclusive. 

(g)  The  commencement  of  proceedings  under  subsection  (e)  or  (f)  of  this 
section  shall  not,  unless  specifically  ordered  by  the  court,  operate  as  a  stay  of  the 
Board's  order. 

(h)  When  granting  appropriate  temporary  relief  or  a  restraining  order,  or 
making  and  entering  a  decree  enforcing,  modifying,  and  enforcing  as  so  modified 
or  setting  aside  in  whole  or  in  part  an  order  of  the  Board,  as  provided  in  this 
section,  the  jurisdiction  of  courts  sitting  in  equity  shall  not  be  limitetl  by  the  Act 
entitled  "An  Act  to  amend  the  Judicial  Code  and  to  define  and  limit  the  juris- 
diction of  courts  sitting  in  equity,  and  for  other  purposes,"  approved  March  23, 
1932  (U.  S.  C,  Supp.  VII,  title  29,  sees.  107-115). 

(i)  Petitions  filed  under  this  Act  shall  be  heard  expeditiously,  and  if  possible 
within  ten  days  after  they  have  been  documented. 

INVESTIGATORY   POWERS 

Sec.  11.  For  the  purpose  of  all  hearings  and  investigations,  which,  in  the 
opinion  of  the  Board,  are  necessary  and  proper  for  the  exercise  of  the  powers 
vested  in  it  by  section  9  and  section  10 — 

(1)  The  Board,  or  its  duly  authorized  agents  or  agencies,  shall  at  all  reason- 
able times  have  access  to,  for  the  purpose  of  examination,  and  the  right  to  copy 
any  evidence  of  any  person  being  investigated  or  proceeded  against  that  relates 
to  any  matter  under  investigation  or  in  question.  Any  member  of  the  Board 
shall  have  power  to  issue  subpenas  requiring  the  attendance  and  testimony  of 
witnesses  and  the  production  of  any  evidence  that  relates  to  any  matter  under 
Investigation  or  in  question,  before  the  Board,  its  member,  agent,  or  agency  con- 
ducting the  hearing  or  investigation.  Any  member  of  the  Board,  or  any  agent 
or  agency  designated  by  the  Board  for  such  purposes,  may  administer  oaths  and 
aflarmations,  examine  witnesses,  and  receive  evidence.  Such  attendance  of  wit- 
nesses and  the  production  of  such  evidence  may  be  required  from  any  place  in 
the  United  States  or  any  Territoi-y  or  possession  thex'eof,  at  any  designated  place 
of  hearing. 

(2)  In  case  of  contumacy  or  refusal  to  obey  a  subpena  issued  to  any  person, 
any  district  court  of  the  United  States  or  the  United  States  courts  of  any  Terri- 
tory or  possession,  or  the  Supreme  Court  of  the  District  of  Columbia,  within  the 
jurisdiction  of  which  the  inquiry  is  carried  on  or  within  the  jurisdiction  of  which 
said  person  guilty  of  contumacy  or  refusal  to  obey  is  found  or  resides  or  transacts 
business,  upon  application  by  the  Board  shall  have  jurisdiction  to  issue  to  such 
person  an  order  requiring  such  person  to  appear  before  the  Board,  its  member, 
agent,  or  agency,  there  to  produce  evidence  if  so  ordered,  or  there  to  give  testi- 
mony touching  the  matter  under  investigation  or  in  question ;  and  any  failure  to 
obey  such  order  of  the  court  may  be  punished  by  said  court  as  a  contempt  thereof. 

(3)  No  person  shall  be  excused  fi'om  attending  and  testifying  of  from  pro- 
ducing books,  records,  correspondence,  documents,  or  other  evidence  in  obedience 
to  the  subpena  of  the  Board,  on  the  ground  that  the  testimony  or  evidence  re- 
quired of  him  may  tend  to  incriminate  him  or  subject  him  to  a  penalty  or  for- 
feiture ;  but  no  individual  shall  be  prosecuted  or  subjected  to  any  penalty  or 
forfeiture  for  or  on  account  of  any  transaction,  matter,  or  thing  concerning 
which  he  is  compelled,  after  having  claimed  his  privilege  against  self-incrimina- 
tion, to  testify  or  prodiice  evidence,  except  that  such  individual  so  testifying  .^,hall 
not  be  exempt  from  prosecution  and  punishment  for  perjury  committed  in  so 
testifying. 

(4)  Complaints,  orders,  and  other  process  and  papers  of  the  Board,  its  mem- 
ber, agent,  or  agency,  may  be  served  either  i>ersonally  or  by  registered  mail  or  by 


telegraph  or  by  leaving  a  copy  thereof  at  the  principal  office  or  place  of  business 
of  the  person  required  to  be  sei-ved.  The  verified  return  by  the  individual  so 
serving  the  same  setting  forth  the  manner  of  such  service  shall  be  proof  of  the 
same,  and  the  return  post-offlce  receipt  or  telegraph  receipt  therefor  when  reg- 
istered and  mailed  or  telegraphed  as  aforesaid  shall  be  proof  of  service  of  the 
same.  Witnesses  summoned  before  the  Board,  its  member,  agent,  or  agency,  shall 
be  paid  the  same  fees  and  mileage  that  are  paid  witnesses  in  the  courts  of  the 
United  States,  and  witnesses  whose  depositions  are  taken  and  the  persons  taking 
same  shall  severally  be  entitled  to  the  same  fees  as  are  paid  for  like  services  in 
the  courts  of  the  United  States. 

(5)  All  process  of  any  court  to  which  application  may  be  made  under  this  Act 
may  be  served  in  the  judicial  district  wherein  the  defendant  or  other  person 
required  to  be  served  resides  or  may  be  found. 

(6)  The  several  departments  and  agencies  of  the  Government,  when  directed 
by  the  President,  shall  furnish  the  Board,  upon  its  request,  all  records,  papers, 
and  information  in  their  possession  relating  to  any  matter  before  the  Board. 

Sec.  12.  Any  person  who  shall  willfully  resist,  prevent,  impede,  or  interfere 
with  any  member  of  the  Board  or  any  of  its  agents  or  agencies  in  the  performance 
of  duties  pursuant  to  this  Act  shall  be  punished  by  a  fine  of  not  more  than  $5,000 
or  by  imprisonment  for  not  more  than  one  year,  or  both. 

LIMITATIONS 

Sec.  13.  Nothing  in  this  Act  shall  be  construed  so  as  to  interfere  with  or 
impede  or  dimini.sh  in  any  way  the  right  to  strike. 

Sec.  14.  Wherever  the  application  of  the  provisions  of  section  7(a)  of  the 
National  Industrial  Eecovery  Act  (U.S.C,  Supp.  VII.  title  15,  sec  .707(a),  as 
amended  from  time  to  time,  or  of  section  77B,  paragraphs  (1)  and  (m),  of  the 
Act  ajiproved  June  7,  1934,  entitled  "An  Act  to  amend  an  Act  entitled  'An  Act  to 
establish  a  uniform  system  of  bankruptcy  throughout  the  United  States',  ap- 
proved July  1,  1898.  and  Acts  amendatory  thereof  and  supplementary  thereto" 
(48  Stat.  922,  pars.  (1)  and  (m) ),  as  amended  from  time  to  time,  or  of  Public 
Resolution  Numbered  44,  approved  June  19,  1934  (48  Stat.  1183),  conflicts  with 
the  application  of  the  provisions  of  this  Act,  this  Act  shall  prevail :  Provided, 
That  in  any  situation  where  the  provisions  of  this  Act  cannot  be  validly  enforced, 
the  provisions  of  such  other  Acts  shall  remain  in  full  force  and  effect. 

Sec.  15.  If  any  provision  of  this  Act,  or  the  application  of  such  provision  to 
any  person  or  circumstance,  shall  be  held  invalid,  the  remainder  of  this  Act,  or 
the  application  of  such  provision  to  persons  or  circumstances  other  than  those 
as  to  which  it  is  held  invalid,  shall  not  be  affected  thereby. 

Sec.  IC.  This  Act  may  be  cited  as  the  "National  Labor  Relations  Act". 

Title   IS,   United    States   Code,    Section   610    (Public   Law   772,    Eightieth 

Congress,    Second    Session 

Sec.  610.  It  is  unlawful  for  any  national  bank,  or  any  corporation  organized 
by  authority  of  any  law  of  Congress,  to  make  a  contribution  [or  expenditure!  in 
connection  with  any  election  to  any  political  office,  [or  in  connection  with  any 
primary  election  or  political  convention  or  caucus  held  to  select  candidates  for 
any  i.'olitical  office. 1  or  for  any  corporation  whatever  [.  or  any  labor  organiza- 
tion! to  make  a  contribution  [or  expenditure!  in  connection  with  any  election  to 
anil  political  office,  or  for  any  corporation  whatever  to  make  a  contribution  in 
connection  with  any  election  at  which  Pi'esidential  and  Vice  Presidential  electors 
or  a  Senator  or  Representative  in.  or  a  Delegate  or  Resident  Commissioner  to 
Congress  are  to  be  voted  for.  [or  in  connection  with  any  primary  e'ection  or 
political  convention  or  caucus  held  to  select  candidates  for  any  of  the  foregoing 
offices,!  or  for  any  candidate,  political  committee,  or  other  person  to  accept  or 
receive  any  contribution  prohibited  by  this  section.  Every  corporation  [or  labor 
organization!  which  makes  any  contribution  [or  expenditure!  in  violation  of  this 
section  shall  be  fined  not  more  than  $5,000;  and  every  officer  or  director  of  any 
corporation  [,  or  officer  of  any  labor  organization,!  who  consents  to  any  contribu- 
tion [or  expenditure!  by  the  corporation  [or  labor  organization,  as  the  case  may 
be,!  in  violation  of  this  section  shall  be  fined  not  more  than  $1,000  or  imprisoned 
not  more  than  one  year,  or  both.  [For  the  puiiioses  of  this  section  "labor  orga- 
nization" means  any  organization  of  any  kind,  or  any  agency  or  employee  rep- 
resentation committee  or  plan,  in  which  employees  participate  and  which  exist  for 
the  purpose,  in  whole  or  in  part,  of  dealing  with  employers  concerning  grievances, 
labor  disputes,  wages,  rates  of  pay,  hours  of  employment,  or  conditions  of  work.! 
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81st  Congress,  1st  Session,  House  of  Representatives, 

Kept.  317,  Part  2 

NATIONAL  LABOR  llELATIONS  ACT  OF  1949 

March  28,  1949. —  Committed  to  the  Committee  of  the  Whole  House  on  the  State 

of  the  Union  and  ordered  to  be  printed 

Mr.  McConnell,  from  the  U.S.  Congress,  House  Committee  on 
Education  and  Labor,  submitted  the  following 

MINORITY  REPORT 

[To  accompany  H.R.  2032] 

The  undersigned  Republican  members  of  the  Committee  on  Edu- 
cation and  Labor  submit  herewitli  their  separate  views  in  opposition 
to  the  bill  (H.  R.  2032)  reported  by  the  committee  to  the  House  of 
Representatives  on  March  24, 1949. 

I.  General  Statement 

Although  the  bill  deals  with  the  most  important  subject  that  will 
probably  come  before  the  House  this  session  of  Congress,  neither  the 
bill  itself  nor  the  subject  matter  which  it  covers,  received  any  con- 
sideration worthy  of  the  name  by  the  committee.  The  high-handed 
and  undemocratic  tactics  employed  by  a  majority  of  the  Democratic 
members  to  steam-roller  this  measure  through  the  committee  without 
discussion  strike  at  the  very  heart  of  legislative  procedures  which  have 
governed  not  only  Congress  for  a  century  and  a  half,  but  all  legislative 
bodies  since  the  beginnings  of  democratic  government.  Never  before 
in  the  history  of  this  committee  has  the  majority  refused  to  permit 
members  of  the  committee  an  opportunity  to  offer  and  discuss 
amendments. 

If  the  bill  is  intended  to  effectuate  the  assurance  that  have  periodi- 
cally been  given  by  the  administration  and  members  of  the  Democratic 
Party  to  formulate  legislation  embodying  a  fair,  evenly  balanced 
labor-management  policy,  with  adequate  protection  of  the  pu!)lic  in- 
terest, the  American  people  will  receive  a  rade  awakening  when  they 
become  aware  of  what  the  provisions  of  this  bill  would  accomplish. 
The  crass  attempt  of  the  majority  of  the  Democratic  members  to 
stampede  the  Congress  into  hasty  enactment  of  the  bill  is  revealing 
e\'idence  that  even  they  are  conscious  that  it  cannot  withstand  ex- 
tended scrutiny. 

A.  PUBLIC   INTEREST   BETRAYED 

Both  the  bill  itself,  and  the  undemocratic  methods  used  to  force  it 
to  the  floor,  can  be  explained,  if  at  all,  only  in  the  light  of  an  alleged 
political  debt  thought  to  be  owing  to  leaders  of  certain  national  and 
international  labor  organizations  who  are  bent  on  pursuing  at  any  cost 
their  own  private  interests.  For  the  bill  not  only  shamefully  betrays 
the  interests  of  the  public,  but  it  places  the  individual  American  wage 
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earner  at  the  complete  mercy  of  unregulated,  power-hungry  monopo- 
lists. Here  are  some  of  the  things  this  bill  would  do  if  enacted  into  law : 

(1)  It  would  betray  the  public  interest,  particularly  in  its  provision 
denying  to  Government  the  only  means  Government  now  has  available 
to  protect  the  very  health  and  safety  of  the  Nation  against  irrespon- 
sible assault  made  upon  it  by  the  leaders  of  certain  national  and 
international  labor  organizations  for  the  purposes  of  advancing  their 
private  interests  in  private  disputes  with  private  employers. 

(2)  It  would  cynically  return  the  individual  American  wage  earner 
to  the  mercy  of  organized  union  violence  on  the  picket  line  and  else- 
where by  withdrawing  the  protection  he  now  has  under  law  in  the 
exercise  of  his  right  to  work. 

(3)  It  would  revive,  and  confer  its  blessings  upon,  all  of  the  evils 
of  the  closed  shop  and  the  closed  union,  and  make  individual  workers, 
and  young  persons  on  the  threshold  of  their  economic  life  who  are 
seeking  employment  for  the  first  time,  completely  subservient  to  the 
whims  and  caprices  of  union  leaders  in  order  to  be  able  to  pursue  their 
right  to  earn  a  living.^ 

(4)  While  purporting  to  frown  upon  jurisdictional  strikes  and  sec- 
ondary boj^cotts,  it  would  deal  with  only  a  very  limited  class  of  these 
unjustifiable  practices,  and  even  with  respect  to  them  the  bill  is  so 
ingeniously  drafted  as  to  make  the  prohibitions  meaningless  in  pre- 
venting the  economic  damage  that  these  practices  cause. 

(5)  Under  the  guise  of  improving  the  Wagner  Act,  the  bill  would 
make  that  act  more  one-sided  than  it  ever  was  (a)  by  compelling  em- 
ployers to  deal  with  unions,  and  assign  work  to  members  of  unions, 
which  do  not  represent  a  single  person  in  the  employer's  work  force, 
(5)  by  seeking  to  deny  to  the  States  the  right  to  insure  their  own  citi- 
zens freedom  to  pursue  a  livelihood  without  the  compulsion  of  the 
closed  shop  or  the  check-off  of  union  dues  and  assessments,  and  (r) 
by  legalizing  the  check-off  without  the  employee's  consent  so  broadly 
as  to  include  any  obligation  or  fine,  or  political  or  other  assessment, 
that  the  union  may  wish  to  exact  from  its  members. 

(6)  It  would  deny  to  every  worker  in  America,  who  is  a  member  of 
a  labor  organization,  his  political  freedom  by  permitting  unions  (even 
those  that  the  worker  may  not  have  wished  to  join)  to  assess  him  and 
use  his  money,  without  his  consent,  for  political  purposes  in  support  of 
candidates  and  doctrines  with  which  he  may  not  agree. 

(7)  It  would  in  practical  effect  deny  to  employers  the  right  of  free 
speech,  by  restoring  to  the  Labor  Board  the  power  to  close  employers' 
lips,  on  matters  of  even  the  most  vital  concern  to  themselves  and  their 
employees,  through  issuance  of  cease  and  desist  orders  against  what 
employers  may  say  that  may  be  critical  of  a  union's  propaganda. 

(8)  '\'\Tiile  reciting  that  employees  are  to  have  the  right  of  freedom 
of  association,  it  would  eliminate  from  existing  law  the  only  legal 
recourse  that  employees  have  to  I'id  themselves  of  representation  by 
unions  which  have  lost  the  employees'  majority  support,  whether 
because  of  Communist  influence  in  the  union,  racketeering,  or  for 
any  other  reason. 


1  Mr.  Brohni  and  Mr.  ISIorton  .ioln  in  pondf'nini!is  tlie  evils  of  the  closerl  shop,  Init  wish  to 
lio  recorded  as  not  beins:  opposed  to  closed  shops  voluntarily  ajrreed  to  under  safeguards  to 
[irotect  against  those  evils. 
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(9)  It  would  impose  upon  employers  a  compulsory  duty  to  bargain 
collectively  with  unions  but  would  exempt  unions  from  any  corre- 
sponding obligation.  In  addition  to  exempting  unions  from  any 
duty  to  bargain  collectively,  it  even  seeks  to  relieve  the  union  of  the 
obligation  of  complying  with  contracts  that  the  union  voluntarily — 
and  not  under  compulsion — has  agreed  to. 

(10)  It  would  sow  the  seeds  of  destruction  of  private  management 
in  the  United  States  by  leaving  no  level  of  management  supervision 
immune  from  organization  and  dominion  by  labor  unions  controlled 
in  fact  or  in  practice  by  the  very  personnel  which  the  supervisory 
force  has  been  hired  to  direct. 

(11)  It  would  actually  encourage  Communist  infiltration  into 
unions  and  Communist  domination  of  unions  (a)  by  sanctioning  the 
use  of  the  closed  shop  for  Communist  objectives;  (6)  by  compelling 
emploj^ers,  even  those  engaged  in  the  performance  of  secret  tasks  for 
the  Atomic  Energy  Commission,  to  bargain  and  deal  with  Communist- 
dominated  unions ;  and  (c)  by  preventing  employers  from  discharging 
Communists  without  taking  the  real  risk  of  later  being  found  guilty 
of  an  unfair  labor  practice  and  being  ordered  to  reinstate  the  Com- 
munists with  backpay. 

(12)  It  would  abolish  all  of  the  procedural  reforms  governing  the 
Labor  Board  that  were  proposed  by  the  House,  by  a  vote  of  over  2 
to  1,  and  were  endorsed  by  the  American  Federation  of  Labor,  as 
early  as  1940,  and  that  were  finally  incorporated  in  the  Labor- Manage- 
ment Relations  Act,  1947. 

In  short,  the  bill  would  have  the  effect  of  encouraging,  fostering, 
and  nurturing  uncontrolled  union  monopolies  in  the  United  States, 
and  of  confeiring  upon  labor  union  officials  unbridled  and  unconfined 
monopolistic  power  over  the  lives  and  destinies  of  every  American  and 
even  over  the  operations  of  Government  itself. 

B.    HIGH-HANDED   COMMITTEE   PROCEDURE 

It  is  doubtful  whether  even  the  Democratic  members  supporting  it 
are  fully  cognizant  of  the  effects  that  this  bill  would  have.  The  testi- 
mony of  the  Secretary  of  Labor  with  respect  to  the  companion  Senate 
bill  (S.  249)  indicates  very  clearly  that  no  member  of  the  committee 
participated  in  any  way  in  its  formulation.  And  its  consideration  by 
the  committee  was  virtually  nonexistent. 

Xo  sincere  effort  was  made  by  the  committee  to  appraise  the 
Labor-Management  Relations  Act,  1947,  in  the  light  of  the  experi- 
ence under  it.  The  committee  shut  off  any  discussion  of  the  various 
provisions  of  that  act  and  the  reasons  which  brought  them  into  being, 
and  no  consideration  whatever  was  given  to  the  findings  and  report 
of  the  Joint  Committee  on  Labor-Management  Relations.  Such 
discussion  surely  would  have  produced  desirable  results,  for  the 
Republicans  do  not  consider  that  act  as  sacrosanct,  and  are  anxious 
to  change  it  where  changes  are  shown  to  be  necessary  or  desirable  in 
the  interests  of  an  evenly  balanced  labor-management  policy  and 
the  protection  of  the  public. 

Instead,  the  majority  of  the  Democratic  Members,  in  disregard  of 
rules  universally — up  until  now— adhered  to  by  legislative  bodies  in 
all  democratic  countries,  determined  upon  a  steamroller  technique. 
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possibly  in  the  hope  of  getting  the  bill  enacted  before  the  American 
people  were  able  to  find  out  what  it  would  do. 

The  tactics  of  the  majority  of  the  Democratic  members  in  this 
regard  should  cause  concern  to  every  thoughtful  American.  On 
February  3,  1949,  a  subcommittee  on  the  Labor-Management  Rela- 
tions Act  that  had  been  appointed  on  January  26,  held  its  first  meeting 
and  without  consideration  forthwith  voted  to  recommend  to  the  full 
committee  that  a  bill  (H.  R.  237)  repealing  the  Labor-Management 
Relations  Act,  1947,  and  reenacting  the  Wagner  Act  without  change, 
be  reported  to  the  House  without  hearings  and  without  amendment. 

On  March  1,  as  a  result  of  the  indignant  protests  throughout  the 
Nation  against  such  tactics,  the  action  of  the  subcommittee  was 
rejected  by  the  fidl  committee.  On  the  same  day  the  full  committee 
decided  that  public  hearings  should  be  held  on  H.  R,  2032,  but  instead 
of  providing  for  the  hearings  on  this  vital  matter  before  the  full  com- 
mittee itself,  it  delegated  the  assignment  of  holding  the  hearings  to 
the  subcommittee  whose  recommendations  with  respect  to  the  Labor- 
Management  Relations  Act  had  just  been  rejected  by  the  full  com- 
mittee. The  hearings  were  directed  to  begin  1  week  later,  on 
March  7, 1949. 

Despite  the  short  notice  given  of  these  hearings,  at  least  200  persons 
submitted  requests  to  be  heard.  The  Republican  minority  does  not 
know  the  exact  number  of  requests,  because  it  was  denied  access  to 
them,  nor  does  it  know  the  basis  upon  which  prospective  witnesses 
were  permitted  or  denied  an  opportunity  to  be  heard.  Most  of  the 
requests  that  were  denied  were  denied  without  any  consultation  with 
the  Repubican  minority.  The  hearings  extended  for  a  period  of  only 
10  days,  ending  Monday,  March  21.  On  Wednesday,  March  23,  tlie 
subcommittee  met  for  the  first  time  after  the  conclusion  of  the  hear- 
ings, and  without  any  consideration  of  the  Labor-Management  Rela- 
tions Act,  1947 — tlie  very  act  which  gave  the  subconunittee  its  name — 
recommended  to  the  full  committee  that  the  bill  (H.R.  2032),  re- 
pealing that  act  in  toto  and  enacting  a  more  lopsided  Wagner  Act, 
be  reported  to  the  House  without  amendments. 

The  full  committee  received,  and  acted  upon,  the  report  of  the 
subcommittee  on  the  following  day,  Thursday,  March  24,  although 
the  hearings  were  not  as  yet  availabel  to  the  full  committee,  and 
statements  of  many  persons  who  had  been  denied  an  opportunity  to 
be  heard  but  had  been  told  they  could  submit  written  statements  for 
the  record,  were  not  available  to  anyone.  The  majority  of  the  Demo- 
cratic members  declined  to  permit  the  bill  to  be  read  for  amendment, 
denied  to  the  Republican  minority  the  right  to  discuss  and  explain  a 
proposed  substitute,  and  forthwith  rubber-stamped  the  rubber-stamp 
action  of  the  subcommittee.  The  committee  report  on  the  bill  was 
filed  on  the  same  day,  the  Republican  minority  being  denied  any 
opportunity  to  prepare  separate  views  in  opposition  to  the  bill  for 
inclusion  in  that  report.  The  separate  views  submitted  herewith  tlms 
must  be  filed  as  a  separate  document. 

The  action  of  the  majority  of  the  Democratic  members  of  the  full 
cormnittee  in  approving  in  such  fashion  a  bill  providing  for  the  out- 
right repeal  of  a  law  that  was  enacted  a  short  2  years  ago  with  tlie 
support  in  the  House  of  a  majority  of  the  Democratic  Members  is  im- 
possible to  justify,  and  difficult  to  explain  except  as  an  abject  political 
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surrender  to  the  demands  of  the  leaders  of  certain  national  and  interna- 
tional labor  organizations.  In  the  hearings  on  the  bill,  and  on  the  com- 
panion Senate  bill  (S.  249),  administration  witnesses  and  administra- 
tion supporters  tacitly  admitted  the  inadequacy  of  the  bill  to  deal  with 
many  labor-management  problems  with  which  in  1949  the  Nation  must 
deal  in  order  to  have  a  fair  and  evenly  balanced  labor-management 
policy  and  even  union  withnesses  saw  weaknesses  in  the  bill. 

Such  admissions  were  marde  with  respect  to  a  wide  range  of  prob- 
lems, all  of  which  are  dealt  with,  in  the  Labor-Management  Relations 
Act,  1947,  such  as  strikes  jeopardizing  national  health  or  safety,  mu- 
tual duty  to  bargain,  union  responsibility,  closed  unions,  mass  picket- 
ing and  violence,  foremen,  Communist  domination  of  unions,  union 
financial  reports,  strikes  by  Government  employees,  reforms  in  Labor 
Board  procedure,  etc. 

Whether  these  problems  are  dealt  with,  in  the  best  way  possible  by 
the  Labor-Management  Relations  Act,  1947,  is  something  tlie  com- 
mittee should  have  made  a  sincere  effort  to  determine  by  reference  to 
experience  under  the  act.  The  majority  would  have  had  the  unstinted 
cooperation  of  the  Republican  minority  in  any  such  efforts,  for  the 
Republican  minority  desires  a  fair,  workable,  and  well-balanced  na- 
tional labor-management  policy,  whatever  the  name  of  the  act  in 
which  that  policy  is  to  be  embodied. 

The  Republican  members  have  worked  in  the  past  with  that  0)3 j ec- 
tive  in  view,  will  continue  with  open  mind  to  work  to  that  end  in 
connection  with  the  consideration  of  the  bill  in  the  Committee  of  the 
"Wliole,  and  will  advocate  and  support  changes  in  our  existing  labor- 
management  policy  where  changes  are  shown  to  be  necessary  or  de- 
sirable. It  is  not  the  purpose  of  the  Republican  members  to  sponsor 
any  legislation  which  would  bear  inequitably  upon  any  segment  of 
our  economy.  We  want  legislation  which  will  be  fair  to  all — to  the 
worker,  to  the  employer,  and  to  the  general  public — for  only  through 
all  of  the  seginents  of  our  national  life  working  together  and  in  har- 
mony can  we  secure  peace,  jobs,  and  lasting  prosperity  to  our  country. 

The  Republican  minority  will  not,  however,  support  any  bill  such 
as  H.R.  2032,  which  surrenders  the  public  interest  and  the  rights  of 
American  citizens  to  the  passing  whims  and  caprices  of  unregulated 
monopolists,  whatever  their  character,  be  they  union  leaders,  man- 
agement representatives,  or  others. 

11.  Retrogressive  Nature  of  Changes  in  Pre-1947  Labor 
Policy  Made  by  H.R.  2032 

Careful  analysis  of  the  bill  (H.R.  2032)  reveals  that,  under  the 
guise  of  "improving"  the  Wagner  Act  and  making  other  changes  in 
labor  law  as  it  existed  prior  to  enactment  of  the  Labor-Management 
Relations  Act,  the  bill  would  actually  make  our  national  labor  policy 
more  lopsided  and  partisan  than  it  ever  was  under  the  Wagner  Act. 

The  bill  contains  many  provisions,  inserted  allegedly  to  meet  some 
of  the  more  insistent  public  demands  for  correction  of  labor  relations 
abuses,  which  actually  will  aggravate  such  abuses. 

The  undersigned  members  believe  that  the  House  is  entitled  to 
know  just  what  a  sham  the  proposed  "improvements"  in  labor  policy 
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are  that  are  included  in  the  bill  (H.R.  2032).  Accordingly,  the  more 
glaringly  retrogressive  features  of  the  bill  are  discussed  below: 

1.    INVALIDATION    OF    STATE    LAWS    ON    COMPULSORY    UNION    MEMBERSHir 

Not  content  with  restoring  the  original  proviso  in  section  8(a)  (3) 
of  the  Wagner  Act,  and  thereby  legalizing  contracts  making  union 
membership  compulsory,  the  bill  would  seek  to  invalidate  all  State 
laws  and  constitutional  provisions  imposing  restrictions  on  compulsory 
union  membership — something  tlie  Wagner  Act  never  did  and  never 
intended  to  do. 

The  effect  of  this  provision  of  the  bill  (sec.  107)  is  to  invalidate, 
insofar  as  they  apply  to  any  industry  affecting  interstate  commerce 
(and  that  includes  virtually  all  industry  today)  all  State  laws  and 
constitutional  provisions  imposing  any  restrictions  whatever  on  con- 
tracts making  union  membership  a  condition  of  employment,  whether 
the  contract  is  one  for  a  closed  shop,  union  shop,  or  maintenance  of 
membership. 

Thus  the  laws  of  some  17  States,  adopted  in  response  to  over- 
whelming public  demand,  would  be  rendered  nugatory  by  the  majority 
bill.  Moreover  in  several  States,  notably  Arizona,  the  voters  of  the 
State  have  approved  such  restrictions  by  the  adoption  of  constitu- 
tional amendments  or  by  ratifying  legislation  in  a  referendum,  or 
both. 

This  particular  "improvement"  in  the  original  Wagner  Act  would 
not  only  interfere  with  the  exercise  of  the  police  powers  of  the  States 
{Lincoln  Federal  Labor  Union  v.  Northioestern  Iron  and  Metal  Co.^ 
69  S.  Ct.  251 ;  Internationol  Union^  U.  A.  TF.,  A.F.of  Z.,  Local  232^  v. 
Wisconsin  Employment  Relations  Boards  69  S.  Ct.  516)  but  would  in 
addition  place  the  power  and  prestige  of  the  Federal  Government 
behind  compulsory  membership  of  employees  in  unions,  whether  the 
employees  desire  it  or  not.  The  Wagner  Act  never  did  any  such  thing. 

The  inevitable  effect  of  this  provision  of  the  bill,  particularly  when 
the  difference  between  this  provision  and  that  in  the  present  law  is 
considered,  will  be  to  give  every  worker  in  this  country  the  definite 
impression  that  his  Government  is  committed  to  a  policy  of  forcing 
liim  to  join  a  union  in  order  to  work.  A  more  cynical  betrayal  of 
individual  freedom  and  disregard  of  the  guaranty  to  employees  of  a 
free  choice  in  joining  unions  set  forth  in  section  7  of  the  Wagner  Act 
would  be  difficult  to  imagine. 

It  is  worthy  of  note  that  the  majority  of  the  Democratic  members, 
paradoxically,  refused  even  to  consider  the  existing  provision  of  the 
Labor-Management  Relations  Act  which  makes  coercion  of  employees 
by  unions  an  unfair  labor  practice,  primarily  on  the  ground  that  such 
coercion  should  be  left  to  the  States  to  handle.  But  at  the  same  time 
they  propose  to  deny  the  States  any  authority  to  police  the  abuses 
growing  out  of  compulsory  union  membership. 

2.    union's    PRIVATE    POWER    OF   TAXATION    TO    BE    SUPPORTED    BY 

GOVERNMENT 

Section  107  of  the  bill  contains  another  so-called  "improvement" 
of  the  original  Wagner  Act,  which  gives  legal  sanction  to  the  deduc- 
tion from  employees'  pay,  without  their  consent,  of  virtually  any  sums 
the  unions  might  assess. 
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In  restoring  the  closed  shop  proviso  in  section  8  (a)  (3)  of  the 
"Wafrner  Act,  the  bill  slips  in  languaoe  which  seeks  to  legalize  con- 
tracts under  which  an  employer  is  required  to  deduct  from  the  em- 
ployees' pay  envelopes  and  pay  over  to  the  union,  any  "membership 
obligations  or  sums  equivalent  thereto." 

While  neither  the  majority  report  on  H.R.  2032  nor  the  report 
of  the  Senate  connnittee  on  S.  249  mentioned  this  adroit  bit  of  drafts- 
manship, its  effect  is  far-reaching.  There  are  many  jurisdictions,  in- 
cluding some  of  our  major  industrial  States,  which  have  statutes 
prohibiting  any  assignment  of  wages  without  the  written  consent  of 
the  individual'workers.  In  those  States  a  blanket  check-off  of  union 
dues  has  always  been  illegal.  JMoreover,  Congress  in  enacting  wage 
provisions  covering  employees  of  Government  contractors  has  frowned 
upon  the  check-off'.  Both  the  Bacon-Davis  Act  and  the  Walsh-Healey 
Act  require  payment  of  prevailing  wages  without  "subsequent  deduc- 
tion or  rebate  on  any  account."  The  adroit  language  of  the  bill  (H.E. 
2032)  was  apparently  deliberately  designed  to  sweep  away  all  of  the 
Stat«  and  Federal  restrictions  in  this  regard  that  were  unaffected  by 
the  original  Wagner  Act. 

By  extending  the  automatic  check-off  to  all  "membership  obliga- 
tions" the  bill  would  authorize  the  deduction  from  the  pay  envelope 
of  any  sums  which  a  union  assessed  against  its  members,  and  for  any 
purpose.  This  would  include  not  only  members'  dues  and  initiation 
fees,  no  matter  how  discriminatory  or  exorbitant,  but  also  any  fines 
or  assessments  which  the  imion  might  levy  either  against  members 
generally  or  against  particular  individuals.  This  would  mean  that 
unions  in  many  cases,  by  a  simple  majority  vote  of  those  present  at 
a  union  meeting,  could  assess  all  members  substantial  sums  to  be 
used  for  political  activities  to  which  many  minority  members  might 
be  opposed.  Likewise,  it  is  not  uncommon  for  unions  to  levy  heavy 
fines  on  members  for  infractions  of  union  rules.  All  of  such  assess- 
ments and  levies  under  the  language  of  the  majority  bill  could  be 
deducted  from  the  employee  member's  pay  without  his  individual 
consent  or  authorization. 

The  penalty  for  objection  by  the  individual  would  be  loss  of  his  job 
and  livelihood.  The  net  effect  of  this  provision,  combined  with  the 
legalization  of  the  closed  shop  and  the  abrogation  of  State  laws  dealing 
with  compulsory  union  membership,  is  to  deny  to  individual  employees 
even  what  little  freedom  and  rights  they  enjoyed  under  the  original 
Wagner  Act,  and  also  to  deny  them  any  legal  redress  whatever  if  they 
are  discharged  and  deprived  of  their  livelihood  because  they  happen 
to  incur  the  displeasure  of  the  union  boss. 

The  attempt  of  the  majority  of  the  Democratic  members  to  foist 
such  cynical  provisions  as  this  on  the  American  people  and  the  Con- 
gress under  the  guise  of  "improving"  the  Wagner  Act  should  receive 
the  overwhelming  condemnation  of  the  Congress. 

3.    THE   PURPORTED    CHECKS    OK    SECONDARY   BOYCOTTS    AND    JURISDIC- 
TIONAL   STRIKES    IN    II.R.    2  03  2    ARE    MEANINGLESS 

Section  106  of  the  bill  purports  to  make  "unjustifiable  secondary' 
boycotts  and  jurisdictional  disputes"  unfair  labor  practices,  conveying 
the  impression  that  the  public  and  innocent  third  parties  are  given 
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some  protection  against  these  indefensible  and  often  racketeering 
practices  of  a  few  unions. 

Careful  analysis  of  section  106,  however,  reveals  that  its  purported 
protection  is  a  sham.  The  only  types  of  jurisdictional  disputes  that 
are  made  unfair  labor  practices  on  the  part  of  unions  are  those  where 
one  union  seeks  to  displace  another  union  which  has  bargaining  rights 
under  the  law.  Jurisdictional  disputes  over  assignment  of  work  tasks 
are  dealt  with  by  punishing  the  employer.  Organizational  boycotts 
which  seek,  through  economic  pressure  on  the  employer,  to  compel 
him  to  force  his  employees  to  join  the  union  are  not  covered  at  all  by 
the  bill. 

Even  in  the  case  of  the  limited  category  of  boycotts  and  jurisdic- 
tional disputes  with  which  the  bills  deals,  the  remedy  is  wholly^  in- 
effective. Anyone  familiar  with  boycotts  and  jurisdictional  strikes 
is  aware  that  their  whole  object  is  to  apply  such  ruthless  economic 
pressure  that  the  employer  or  the  other  imion  involved  will  be  forced 
to  capitulate  within  a  few  weeks  at  most.  A  cease-and-desist  order 
of  the  Board  issued  18  months  or  2  years  after  the  pressure  is  ap]:»lied 
would  be  completely  ineffective  in  discouraging  these  unjustifiable 
practices. 

The  only  type  of  secondary  boycott  which  is  made  an  unfair  labor 
practice  by  the  bill  is  one  which  supports  a  jurisdictional  strike. 
Organizational  boycotts  which  apply  economic  pressure  on  an  em- 
ployer to  compel  him  to  force  his  employees  into  a  union  against  their 
will,  and  boycotts  having  a  clear  monopoly  objective,  which  are  the 
most  reprehensible  of  all,  are  untouched  by  the  bill.  It  is  significant 
that  the  provisions  of  the  bill  would  cover  only  2  out  of  the  29  cases 
of  secondary  boycotts  referred  to  in  the  report  of  the  Joint  Committee 
on  Labor-Management  Eelations  as  cases  in  which  injunctions  were 
sought  against  unions  for  engaging  in  unjustifiable  secondary  boycotts. 
In  other  words,  while  pretending  to  offer  the  public  some  protection 
against  this  racketeering  practice  in  labor  relations,  the  only  protec- 
tion offered  by  the  bill,  and  even  that  relatively  ineffective,  is  protec- 
tion to  one  union  against  raiding  tactics  by  another  union,  and  innocent 
third  parties,  whether  they  be  workers,  employers,  or  the  public,  are 
left  to  shift  for  themselves. 

Even  if  the  majority  bill  did  cover  all  unjustifiable  jurisdictional 
strikes  and  secondary  boycotts,  its  provisions  in  this  regard  would  be 
impossible  of  enforcement  for  two  reasons : 

A.  The  section  of  the  bill  (sec.  106  of  H.R.  2032)  which  ostensibly 
defines  unfair  labor  practices  by  labor  organizations  in  certain  juris- 
dictional strike  and  secondaiy  boycott  situations  does  not  provide  that 
unions  shall  be  responsible  if  their  agents  engage  in  such  conduct. 
This  omission  is  significant.  There  have  been  holdings  that  imions 
cannot  be  held  accountable  for  actions  of  their  officers  and  agents 
unless  the  union  has  formally  and  specifically  authorized  the  particular 
unlawful  action  or  has  subsequently  ratified  it.  Experience  has  demon- 
strated that  is  virtually  impossible  ever  to  find  a  union  responsible 
for  violation  of  law  committed  by  its  officers  unless  common  law  rules 
of  principal  and  agent  are  made  applicable  to  them,  as  is  the  case 
under  the  Labor-Management  Relations  Act. 

B.  Section  106  of  the  bill  would  require  the  Board  to  find  that  the 
secondarj^  boycott  or  jurisdictional  strike  had  been  called  for  only  one 
purpose.  Since  almost  any  labor  dispute  involves  a  multiplicity  of 
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issues,  it  would  be  exteremely  diiRcult  for  the  Board  ever  to  make  such 
a  finding. 

C.  Since  the  bill  does  not  authorize  immediate  restraining  orders 
against  even  the  narrow  category  of  secondaiy  boycotts  and  jursidic- 
tional  disputes  which  it  purports  to  frown  upon,  nor  does  it  provide 
for  suits  for  damages  by  injured  third  parties,  persons  injured  by 
such  practices  would  have  no  effective  remedy  at  all  against  them. 
As  explained  above,  secondary  boycotts  and  jurisdictional  strikes  de- 
pend for  their  effectiveness  on  ruthless  economic  pressure  brought  to 
bear  on  the  employer.  They  are  used  almost  invariably  against  rela- 
tively small  employers  who  are  in  no  position  to  withstand  such 
pressure  for  more  than  a  few  weeks  at  the  most.  By  the  time  a  cease- 
and-desist  order  of  the  Board  could  be  issued  some  18  months  to  2 
years  later,  the  boycott  or  jurisdictional  strike  would  have  accom- 
plished its  objective  and  the  order  would  be  meaningless.  It  is  perfectly 
apparent  that  the  boycott  and  jurisdictional  strike  provisions  of  the 
majority  bill  are  a  sham. 

4.    CONCILIATION   PROVISIONS 

The  most  retrogressive  feature  in  the  mediation  section  of  the  bill, 
H.E.  2032,  is  its  provision  for  returning  the  Federal  Mediation  and 
Conciliation  Service  to  the  Department  of  Labor  under  the  complete 
control  of  the  Secretary  of  Labor. 

The  1947  act  established  this  service  as  an  independent  agency.  As 
such  it  has  made  an  excellent  record,  and  it  has  done  so  with  less  per- 
sonnel than  that  employed  in  this  work  when  the  Service  was  in  the 
Department  of  Labor.  The  joint  committee  report  (pp.  15-16)  con- 
tains an  excellent  evaluation  of  the  job  done  by  the  independent  Serv- 
ice, and  the  testimony  of  Cyrus  S.  Ching,  present  Director  of  the 
Service,  before  the  Senate  Committee  on  Labor  and  Public  Welfare 
(he  was  not  heard  by  the  House  subcommittee)  is  an  excellent  presen- 
tation of  the  case  for  an  independent  Service  and  its  effectiveness. 

Everyone,  we  believe,  is  agreed  that  to  be  effective  a  conciliator 
must  be  completely  impartial  and  in  addition  must  have  the  confidence 
of  both  parties  as  to  his  impartiality.  Proponents  of  an  independent 
Service  contended  that  placing  the  Conciliation  Service  in  a  depart- 
ment that  was  created  to  promote  the  interests  of  labor  makes  im- 
possible employer  confidence  in  its  impartiality  and  therefore  greatly 
decreases  its  effectiveness. 

The  organic  act  creating  the  Department  of  Labor  specifically 
provides : 

The  purpose  of  the  Department  of  Labor  shall  be  to  foster,  promote,  and 
develop  the  welfare  of  the  wage  earners  of  the  United  States,  to  improve  their 
working  conditions,  and  to  advance  their  opportunities  for  profitable  employ- 
ment (act  of  March  4, 1913,  U.S.C,  title  5,  sec.  611) . 

I  view  of  this  clear  mandate  in  the  law,  it  is  understandable  that 
employers  have  more  confidence  in  the  impartiality  of  an  independent 
conciliation  service  than  in  one  under  the  control  of  the  Secretary  of 
Labor. 

The  fact  that  the  Department  of  Labor  is  to  a  large  degree  the  voice 
of  organized  labor  in  the  councils  of  the  Government  does  not  rest 
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alone  on  this  provision  in  the  organic  act.  For  many  yocirs  it  ha-  been 
a  tradition  in  the  Department  to  have  one  Assistant  Secretary  who  is 
an  officer  of  the  AFL  and  another  assistant  who  is  an  officer  of  the  CIO. 
This  is  the  situation  todaj- . 

An  employer  familiar  with  the  mission  of  the  Department  of  Labor 
under  its  organic  act,  and  knowing  that  two  of  its  top  officials  are  by 
tradition  drawn  from  the  ranks  of  organized  labor,  can  hardly  be 
expected  to  have  confidence  in  the  impartiality  of  a  Conciliation  Serv- 
ice in  tliat  Department.  For  the  above  reasons,  the  bill  will  weaken 
instead  of  strengthen  the  Government's  efforts  to  settle  labor  disputes 
})eaceful1y. 

But  in  addition  to  this,  other  provisions  of  the  bill  will  inject  the 
Federal  Government  and  the  Conciliation  Service  in  the  Department 
of  Labor  into  virtually  everj^  collective  bargaining  conference  in  the 
country.  Section  205  makes  it  the  public  policy  of  the  United  States 
that  collective  bargaining  contracts  should  provide  for  binding  arbi- 
tration of  disputes  growing  out  of  the  interpretation  or  application 
of  the  agreement.  Tliis  is  a  long  step  in  the  direction  of  imposing  com- 
pulsory arbitration  on  both  management  and  labor,  a  step  which  both 
always  have  opposed  most  vigorously  in  the  past. 

Moreover,  section  205  authorizes  the  Conciliation  Service,  which 
the  lull  would  place  in  the  Department  of  Labor,  to  assist  the  parties 
in  selecting  an  arbitrator  in  such  cases  and  to  maintain  a  roster  of 
arbitrators  from  which  the  parties  may  choose.  In  other  words,  the 
section  first  makes  it  the  public  policy  of  the  United  States  to  arbi- 
trate and  then  puts  the  Department  of  Labor  into  the  business  of 
arbitrating. 

In  view  of  the  extent  to  which  this  provision  would  inject  the  Gov- 
ernment into  every  collective-bargaining  conference  in  the  country, 
it  is  amazing  that  the  Democratic  members  who  support  PT.E.  2032 
have  the  temerity  to  charge  that  the  Labor-Management  Relations 
Act,  which  scrupulously  avoided  any  such  interference,  injected  the 
Government  into  the  collective-barganiing  relationship. 

.").    TXADEQUACY   OF   NATIONAL   EMERGENCY   PROVISION 

The  national  omoj'gpncy  provi'^ions  of  the  majority  hV\  purporting 
to  deal  with  labor  disputes  which  threaten  the  national  health  or 
safety  are  wliolly  inadequate : 

A.  No  process  to  prevent  a  stoppage  of  production  that  will  en- 
danger or  is  endangering  the  national  health  and  safety  is  au.tlioi-ized, 
the  bill  merely  providing  that  the  l^resident  can  direct  the  parties  to 
resume  or  continue  woik  for  30  da  vs.  The  provision  for  an  injunction 
in  the  present  law  is  eliminated,  despite  tlie  fact  that  the  President 
has  found  it  necessary  to  invoke  that  ])rovision  in  six  cases. 

B.  The  so-called  cooling-off  period  under  the  majority  bill  would 
be  only  30  days  instead  of  80  days  as  in  existing  law,  giving  the  Presi- 
dentially  appointed  board  of  inquiry  25  days  to  make  its  investigation 
and  its  report. 

C.  The  board  of  inquiry  appointed  to  consider  the  dispute  is  directed 
in  the  majority  bill  to  make  recommendations  for  settlement  of  the 
dispute,  thus  subtly  providing  for  what  amounts  to  compulsory  arbi- 
tration. The  Board  cannot  make  reconnnendations  under  existing 
law. 
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rXust  exactly  Avliat  would  happen  under  title  III  of  the  H.R.  2032 
bill  is  extremely  va^-ue  and  confused.  Secretary  Tobin,  testifying-  on 
the  companion  Senate  bill  before  the  Senate  Committee  on  Laljor  and 
Public  Welfare,  said  he  did  not  believe  the  President  could  obtain  an 
injunction  to  prevent  or  stop  a  strike  or  lock-out  in  such  a  national 
emergency  dispute.  However,  Attorney  General  Clark,  in  a  letter  to 
the  chairman  of  the  Senate  committee,  appeared  to  take  an  opposite 
view,  contending  that  the  inherent  powers  of  the  Chief  Executive 
would  permit  access  to  the  courts  and  lan  injunction. 

The  Republican  members  regard  this  theory  of  inherent  powers  of 
the  President  as  an  extremely  dangerous  one.  We  believe  that  if  it 
is  the  intention  of  Congress  that  there  be  an  adequate  and  effective 
remedy  for  such  national  emergencies,  the  remedy  should  be  specifically 
provided  in  the  law,  and  not  left  to  the  future  determination  of  a  con- 
troversy as  to  inherent  powers  which  tlie  President  may  or  may  not 
have.  In  all  fairness  to  employees,  employers,  and  the  public,  if  Con- 
gress does  not  intend  that  an  injunction  shall  issue  if  the  parties  do  not 
voluntarily  resume  or  continue  work,  then  the  legislation  should  say 
that  clearly  and  specifically. 

It  is  the  view  of  the  minority  that  the  injunctive  authority  is  essen- 
tial to  the  protection  of  the  interests  of  the  public  in  these  disputes. 
The  experience  of  the  country  with  a  number  of  strikes  and  threatened 
strikes  endangering  vital  war  production  at  the  height  of  World  War 
II,  when  the  strongest  pleas  of  the  President  and  members  of  his  Cabi- 
net failed  to  prevent  the  stoppages,  convinces  us  that  more  than  a  mere 
Presidential  request  is  required  to  safeguard  the  national  health  and 
safety. 

Likewise,  we  believe  that  the  30-day  cooling-off  period  is  totally 
inadequate  in  national  emergency  disputes.  These  are  usually  so  com- 
plicated that  at  least  60  to  80  days  are  needed  to  explore  them  thor- 
oughly. It  is  significant  that  the  Railway  Labor  Act  provides  for  60 
days. 

The  question  of  whether  the  board  of  inquiry  appointed  to  investi- 
gate national  emergency  disputes  should  make  recommendations  for 
their  settlement  was  explored  at  length  when  the  1947  act  was  under 
consideration.  The  proposal  finally  was  rejected  because  of  the  strong 
tendency  that  would  exist  for  such  boards  to  become  in  effect  com- 
pulsory arbitration  boards,  with  the  prestige  of  the  Federal  Govern- 
ment and  the  weight  of  public  opinion  providing  the  compulsion. 
The  Republican  members  believe  that  that  decision  was  a  wise  one 
and  that  our  situation  is  not  yet  so  grave  that  we  must  take  such  a  long 
step  toward  compulsory  arbitration,  the  very  concept  of  which  is  the 
antithesis  of  the  keystone  of  our  Federal  labor  policy — that  labor  dis- 
putes should  be  settled  by  free  collective  bargaining. 

6.  MISUSE  OF  UNION  FUNDS 

The  repeal  of  section  304  of  the  Labor-Management  Relations  Act 
by  section  402  of  H.R.  2032  leaves  individual  and  minority  members 
of  unions  completely  helpless  to  prevent  the  majority  from  levying 
any  and  all  kinds  of  political  assessments  on  them,  no  matter  how 
strongly  they  might  be  opposed  to  the  purposes  for  which  such  politi- 
cal expenditures  are  to  be  made. 
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Section  402  of  the  bill  simply  reenacts  section  610  of  the  Corrupt 
Practices  Act,  prohibiting  political  contril)utions  by  national  banks 
or  corporations,  as  it  existed  prior  to  the  War  Labor  Disputes  Act 
and  the  Taft-Hartley  Act.  Its  effect  is  to  leave  unions  free  to  use  their 
funds,  whether  raised  by  regular  dues  and  initiation  fees  or  special 
assessments,  for  any  kinci  of  political  purposes  the  majority  may  wish. 

Taken  in  conjunction  with  the  legalization  by  the  bill  of  the  closed 
shop  with  no  safeguards  for  individual  rights,  as  well  as  an  unlimited 
check-oft'  of  any  sums  which  the  union  calls  membership  obligations, 
the  effect  will  be  in  a  great  many  instances  to  make  an  individual's 
job  and  livelihood  forfeit  if  he  objects  to  the  use  of  his  money  for 
political  purposes  which  he  opposes.  It  would  be  possible  mider 
H.E.  2032  for  a  Communist-controlled  union  to  levy  a  $100_  political 
assessment  on  all  its  members  for  support  of  the  Communist  Party 
and,  if  it  had  a  closed-shop  contract  and  check-off  as  authorized  in 
the  majority  bill,  the  only  recourse  a  loyal  American  worker  would 
have  would  be  to  quit  his  job.  It  is  inconceivable  to  the  undersigned 
that  the  Congress  intends  to  permit  such  a  ruthless  invasion  of  the 
rights  of  free  Americans  to  become  possible. 

"Section  304  of  the  1947  act  developed  out  of  the  War  Labor  Dis- 
putes Act,  which  made  political  contributions  by  both  miions  and 
corporations  illegal  under  the  Corrupt  Practices  Act.  Several  con- 
gressional subcommittees  had  reported  that  the  prohibition  was  being 
evaded  by  making  direct  expenditures  rather  than  contributions,  and 
this  section  in  the  Taft-Hartley  Act  was  taken  verbatim  from  a  bill 
pending  before  the  Senate  Judiciary  Committee  in  1947,  drafted  as  a 
result  of  the  various  recommendations  of  these  subcommittees. 

Congress  had  three  objectives  in  mind  in  prohibiting  political  ex- 
penditures by  either  corporations  or  unions,  all  of  them  still  justified : 

1.  To  protect  the  essential  political  freedom  and  right  of  individual 
and  minority  stockholders  and  union  members  not  to  have  their  funds 
used  for  political  purposes  they  oppose. 

2.  To  prevent  the  improper  diversion  to  political  purposes  of  stock- 
holders' and  union  members'  funds  contributed  and  meant  to  be  used 
primarily  for  other  purposes. 

3.  To  remove  the  possibility  of  improper  influences  corrupting  Gov- 
ermnent  as  a  result  of  excessive  political  expenditures. 

The  major  arginnent  against  this  provision  in  1947  when  the  Taft- 
Hartley  Act  was  pending  was  that  it  would  prohibit  union  publications 
from  publishing  voting  records  of  Members  of  Congress  and  urging 
their  election  or  defeat  because  such  publication  would  constitute  an 
"ex]')enditure."  This  interpretation  was  denied  on  the  Senate  floor 
by  Senator  Taft  and  others.  Subsequently  the  United  States  Supreme 
Court  held,  in  United  States  v.  G.I.O.  and  Philip  Murray  (335  U.S. 
106  (1948)),  that  the  section  did  not  apply  to  campaign  views  ex- 
pressed in  union  publications  during  an  election. 

III.  Important  Safeguards  for  Rights  of  the  Public,  Employees, 
Employers,  and  Innocent  Third  Parties  Wiped  Out  by  H.R.  2032 

The  hill  (H.R.  203'2)  eliminates  all  of  the  safeguards  for  the  rights 
of  the  piihlic^  em-'ployers^  employers^  and,  innocent  third,  parties  tohich 
were  written  into  the  Taft-Hartley  Act  after  months  of  exhaustive 
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hearings^  in  ichich  hundreds  of  witnesses  were  heard  and  the  impera- 
tive need  for  such  safeguards  was  demonstrated. 

The  ^Yealth  of  evidence  contained  in  hearings  held  by  congressional 
committees  over  a  period  of  years  demonstrating  the  need  for  these 
safeguards  is  in  sharp  contrast  to  the  effort  now  being  made  to  wipe 
them  out  completely  without  any  factual  showing  of  hardship  or 
injustice  resulting  from  18  months  of  experience  under  the  1947  act. 
For  the  Congress  to  take  such  a  step  on  the  basis  of  the  emotional 
and  unsupported  denunciations  of  the  Taft-Hartley  Act,  which  is  all 
the  record  shows,  would  be  to  succumb  completely  to  the  will  of  those 
union  leaders  who  have  conducted  a  campaign  of  hate  and  vilification 
against  that  statute  from  its  inception. 

This  campaign  of  vilification,  which  seldom  or  never  dealt  with 
specific  provisions  of  the  act  itself,  is  unparalleled  in  our  history. 

Existing  safeguards  on  individual,  minority,  and  public  rights 
which  would  be  wiped  out  completely  by  H.R.  2032  are  discussed  in 
detail  below : 

1.    ABUSES    OF   THE   CLOSED   SHOP,  AND  PROTECTION   OF  THE  INDIVIDUAL'S 
RIGHT  TO  WORK  UNDER  UNION-SHOP  CONTRACTS 

Xo  other  provision  of  the  Taft-Hartley  Act  when  it  was  passed  in 
1947  had  such  universal  support,  not  only  among  all  of  the  people  but 
even  among  union  members,  as  evidenced  by  numerous  public-opinion 
polls,  as  did  the  provisions  doing  away  with  the  abuses  of  the  closed 
shop  and  protecting  the  individual's  right  to  work  under  union-shop 
contracts.  Members  of  the  House  and  Senate  Labor  Committees  re- 
ceived hundreds  of  letters  from  individual  workers,  most  of  them 
union  members,  urging  support  of  this  provision  of  the  law. 

For  obvious  reasons,  the  writers  of  such  letters  asked  that  their 
names  be  not  published  because  of  fear  of  reprisal.  But  their  stories 
were  often  pitiful,  detailing  how  heads  of  families  had  been  expelled 
arbitrarily  from  unions  and  the  employer  forced  to  discharge  them  and 
deprive  them  of  a  means  of  livelihood  on  such  flimsy  pretexts  as 
twisting  a  request  for  financial  accounting  from  union  officers  into  a 
charge  of  conduct  prejudicial  to  the  miion,  or  a  refusal  in  one  case  of  a 
veteran  to  buy  lottery  tickets  in  a  lottery  run  by  the  business  agent. 
In  another  case,  a  veteran  who  was  employed  in  radio  communications 
was  expelled  from  the  Communist-tinged  Communication  Workers, 
CIO,  simply  because  he  refused  to  contribute  his  dollar  to  CIO-PAC. 
Such  instances  reported  by  the  victims  to  Members  of  Congress  could 
be  multiplied  by  hundreds. 

It  is  true  that  such  abuses  of  compulsory  membership  provisions 
occurred  in  a  minority  of  the  tens  of  thousands  of  local  unions  which 
had  such  contracts  in  this  countr3^  But  it  is  the  essence  of  democratic 
government  to  protect  the  rights  of  minorities.  One  of  the  most 
flagrant  kinds  of  abuse  of  closed-shop  powers  occurred  shortly  after 
the  act  became  law.  A  union  in  New  York,  Local  65,  Wholesale  and 
Retail  Workers.  CIO,  which  had  num.erous  closed-shop  contracts  with 
employers,  levied  an  assessment  against  its  members  to  raise  funds  to 
oppose  the  Taft-Hartley  Act  and  agitate  for  its  repeal.  Many  mem- 
bers of  the  union  objected  to  the  assessment  and  refused  to  pay  it. 
The  union  thereupon  expelled  the  recalcitrant  members  and  directed 
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the  employers  to  discharge  them,  and  the  employers  were  required 
to  do  so  mider  the  closed-shop  contracts.  The  leadership  of  this  same 
union  was  notoriously  Commmiist  and  later  on  called  an  extended 
strike  against  a  JS'ew  Tork  employer  who  refused  to  fire  a  number  of 
clerks  who  had  been  expelled  from  the  miion  because  they  led  a 
movement  to  get  rid  of  the  Communist  leadership. 

In  addition  to  the  illiberal  deprivation  of  the  mdividuaPs  right  to 
work  and  earn  a  living  which  occured  in  consequence  of  abuses  of  the 
closed  shop,  another  evil  was  the  notorious  tendency  of  such  unions 
to  become  closed  unions,  often  restricting  membership  to  sons  or 
relatives  of  members.  Even  the  International  Typographical  Union, 
which  in  many  of  its  locals  is  a  model  of  democratic  union  procedure, 
was  disclosed  in  the  1949  Senate  hearings  to  have  indulged  m  this 
practice  of  limiting  membership  (see  testimony  of  Woodrulf  Randolph 
in  hearings  before  the  Senate  Labor  Committee,  p.  2438  and  following) . 
The  practice  of  many  other  unions  which  have  had  closed-shop  con- 
tracts, such  as  plumbers,  carpenters,  bricklayers,  and  electrical 
workers,  of  severely  restricting  admission  of  new  members  are  notorius 
and  are  one  reason  why  the  country  suffers  from  a  shortage  of  building 
mechanics  today. 

Although  the  union  witnesses  in  the  1949  hearings  insisted  that 
abuses  of  the  closed  shop  were  too  minor  to  merit  legislative  attention, 
such  Administration  witnesses  as  William  Leiserson,  William  H.  Davis 
and  others  who  testified  in  the  Senate  hearings,  all  of  whom  have  had 
long  experience  in  labor  relations,  did  not  take  that  view.  Leiserson 
opposed  any  form  of  compulsory  membership  and  the  others  either 
wanted  the  closed  shop  prohibited  or  else  agreed  that  if  it  were  per- 
mitted it  would  have  to  be  policed  in  order  to  protect  individuals 
against  arbitrarj-  expulsion  from  the  union  and  loss  of  their  jobs. 

The  Taft-Hai-tley  Act  makes  provision  for  union  security  under  a 
union  shop,  if  the  union  is  authorized  to  negotiate  it  by  a  majority 
of  all  employees  affected  in  a  secret  ballot  conducted  by  the  National 
Labor  Relations  Board.  These  elections  have  been  a  major  focus  of 
attack  by  the  unions.  The  elections  are  claimed  to  be  unnecessary 
since  tlie  great  majority  of  them  have  been  won  by  the  unions.  The 
Republican  minority  recognizes  merit  in  this  contention  and  proposes 
to  recommend  that  the  requirement  for  such  elections  be  eliminated 
from  the  law. 

However,  the  Taft-Hartley  Act  contains  other  safeguards  on 
individual  rights  which  are  essential,  whether  the  shop  be  a  closed 
shop  or  mereh^  a  union  sho]).  wliich  ai-e  omitted  entirely  from  H.R. 
2032.  Thus  under  that  act  it  is  an  unfair  practice  for  a  union  to 
demand  the  discharge  of  an  employee  who  has  been  denied  member- 
ship in  or  expelled  from  tlie  union  for  any  reason  other  than  nonpay- 
ment of  dues  and  initiation  fees.  T^ndei-  this  provision  the  union 
retains  comj^lete  conrtol  over  its  own  memloership  but  it  cannot  expel 
a  member  for  arbitrary  or  car^ricions  reasons  and  then  force  the 
employer  to  discharge  him.  The  ReDnl)lican  minority  members 
propose  to  recommend  that  ndditional  reasons  for  expulsion  and 
discharge  be  inchKled  in  the  law. 

Confronted  with  the  wealth  of  evidence  on  the  nbuses  of  individual 
and  minority  rights  under  dosed-sho]:)  contracts,  the  franiers  of  tlie 
Taft-Hartley  Act  faced  the  dilemma  of  either  prohibiting  th^  closed 
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shop  and  protecting  individual  rights  under  other  forms  of  compulsory 
membership  in  unions,  such  as  the  union  shop,  or  else  writing  an 
elaborate  statute  protecting  the  rights  of  individual  members  of 
unions  against  arbitrary  or  capricious  expulsion.  The  sokition  of  the 
dilemma  was  to  reject  the  idea  of  having  the  Federal  Government 
interfere  and  police  the  internal  activites  of  unions.  Instead,  unions 
were  left  free  to  run  their  internal  affairs  as  they  saw  fit,  but  the 
Government  steps  in  only  to  protect  the  individual's  right  to  work 
against  arbitray  or  capricious  action  by  the  union.  Some  solution 
of  this  dilemma  confronts  any  legislator  facing  the  problems  growing 
out  of  compulsory  membership  in  unions.  The  Taft-Hartley  Act 
seeks  to  solve  it  in  one  way.  Unfortunately,  the  majority  of  the 
Democi-atic  members  of  the  committe  have  completely  dodged  the 
issue  of  protecting  the  individual,  for  the  bill  contains  no  safeguards 
for  the  individual's  right  to  work. 

2-A.  EFFECTIVE  PROHIBITION  OF  SECONDARY  BOYCOTTS  AND 
JURISDICTIONAL  STRIKES 

In  the  hearings  held  by  the  House  and  Senate  Labor  Committees  on 
labor-relations  problems  in  1946  and  1947,  more  testimony  was  pre- 
sented complaining  of  secondary  boycotts  and  jurisdictional  strikes 
and  presenting  specific  cases  of  abuse,  than  perhaps  on  any  other 
provision  that  became  part  of  the  Taft-Hartley  Act. 

A  strike  is  a  primary  boycott  directed  against  the  employer  whose 
employees  are  striking.  A  secondary  boycott  is  an  attempt,  by  a 
refusal  to  handle  goods  or  a  refusal  to  deliver  materials  or  haul  away 
products,  to  extend  a  dispute  to  a  second  employer  who  has  no  con- 
troversy with  his  own  employees.  It  was  not  used  extensively  by 
labor  unions  prior  to  the  Norris-LaGuardia  Act  in  1932,  which  in 
effect  removed  any  legal  responsibility  or  sanctions  from  unions  which 
engaged  in  any  kind  of  activity  which  the  union  contended  was  in 
furtherance  of  its  side  of  a  larbor  dispute. 

During  the  years  from  1932  to  1947,  the  secondary  boycott  became 
one  of  the  major  weapons  used  by  certain  unions.  It  was  used 
frequently  to  force  an  employer  by  economic  pressure  to  organize  his 
employee  for  the  union.  An  employer  who  employees  refused 
voluntarily  to  join  the  union  would  find  a  "banner"  picket  line  labeling 
him  as  unfair  to  some  particular  local  in  front  of  his  establishment. 
Then  the  teamsters,  Avho  control  truck  haiding  in  most  metropolitan 
cities,  would  refuse  to  deliver  any  raw  material  or  haul  away  any 
finished  goods.  Few  small  employers  could  resist  that  kind  of  eco- 
nomic pressure  for  long,  and  usually  they  capitulated  and  signed  the 
contracts  forcing  their  employees  to  join  the  union  involved.  The 
employees  of  hundreds  of  small  employers  have  been  organized  by 
B]lr^^  coercive  tactics. 

Unions  also  discovered  that  the  secondary  boycott  was  a  potent 
weai>on  in  their  jurisdictional  disputes.  The  practice  of  AFL  unions, 
which  generally  control  the  construtcion  trades,  of  boycotting  or  re- 
fusing to  work  on  materials  not  made  by  an  AFL  union  was  growing 
in  the  1930's  and  1940's.  The  AFL  carpenters,  for  instance,  attempted 
in  numerous  places  to  boycott  any  timber  or  lumber  not  manufactured 
by  memliers  of  the  carpenters'  union,  although  manv  lumber  firms  were 
compelled  by  the  "Wagner  Act  to  bargain  with  CIO  unions.  The  sec- 
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oiidary  boycott,  in  fact,  was  tending  to  make  a  shambles  of  the  guar- 
anty to  employees  in  section  7  of  the  Wagner  Act  to  freedom  to  join 
a  uiiion  of  tlieir  own  choice. 

In  addition  to  its  use  to  deprive  individual  employees  of  their  rights 
to  freely  choose  their  own  bargaining  agent  and  the  irreparable  dam- 
age it  inflicted  on  innocent  third  parties,  the  secondary  boycott  threat- 
ened in  1947  to  reach  proportions  which  would  dangerously  strangle 
free  competition  in  our  economy.  This  grew  out  of  its  use  by  some 
unions  to  create  monopolies. 

The  most  outstanding  example  of  this  type  of  monopolistic  boycott 
was  the  Allen-Bradley  "case  in  New  York.  Local  3  of  the  IBEW  had 
closed-shop  contracts  not  only  with  the  electrical  contractors  in  the 
New  York  area,  but  also  with  a  few  small  manufacturing  concerns  in 
that  area.  The  Supreme  Court  found  in  its  decision  that  the  union 
had  conspired  with  the  contractors  and  manufacturers  with  whom  it 
had  contracts  to  create  an  airtight  monopoly  on  electrical  equipment 
installed  in  construction  in  the  New  York  area  for  the  manufacturers 
with  whom  local  3  had  contracts.  The  miion  enforced  the  monopoly 
by  instructing  its  members  who  worked  in  the  construction  industry 
to  refuse  to  work  on  any  electrical  equipment  not  manufactured  by 
members  of  local  3  of  IBEW.  They  not  only  boycotted  equipment 
manufactured  by  nonunion  employees  and  employers  having  con- 
tracts with  CIO  unions,  but  material  made  by  manufacturers  who 
employed  members  of  other  IBEW  locals. 

Under  this  monopoly,  the  prices  of  electrical  equipment  in  the 
New  York  area  were  approximately  double  those  prevailing  in  the 
rest  of  the  country.  Such  national  fabricators  as  General  Electric 
and  Westinghouse  were  effectively  barred  from  competing  for  the 
New  York  business. 

The  Supreme  Court  held  that  the  employers,  by  participating  in  the 
conspiracy,  had  violated  the  antitrust  laws,  but  found  that  the  Court 
could  not,  under  the  Norris-LaGuardia  and  Clayton  Acts,  prohibit 
the  union  from  effectively  enforcing  the  monopoly  by  itself,  and  the 
union  was  doing  just  that  in  1947. 

That  kind  of  boycott,  of  course,  is  illegal  under  present  law.  The 
testimony  at  the  1947  hearings  was  that  many  other  unions  were  tak- 
ing steps  to  create  the  same  kind  of  monopoly  situation  in  their  areas 
for  their  members  and  the  employers  with  whom  they  had  contracts. 
The  actions  of  the  carpentere'  union  have  been  cited  above.  The 
plumbers'  union  was  attempting  to  impose  a  similar  boycott  on  any 
goods  not  manufactured  by  members  of  the  AFL  plumbers"  union, 
despite  the  fact  that  the  largest  manufacturer  of  plumbing  supplies 
was  required  by  law  to  deal  with  the  CIO. 

There  was  grave  danger  in  1947  that  at  the  rate  these  monopoly 
types  of  secondary  boycotts  were  increasing,  the  antitrustlaws  would 
become  completely  helpless  to  prevent  the  effective  stifling  of  com- 
petition in  many  areas  in  the  United  States. 

The  present  law  makes  it  an  unfair  labor  practice  for  any  union  to 
engage  in,  or  encourage  the  employees  of  any  employer  to  engage  in,  a 
strike  or  concerted  refusal  to  work  on  any  goods  where  an  object 
thereof  is: 

A.  To  force  any  employer  or  self-employed  person  to  join  any  labor 
or  employer  organization ;  or  to  force  any  emplo3'^er  or  other  person  to 
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cease  using,  selling,  or  dealing  in  the  products  of  any  other  producer 
or  manufacturer.  A  teamsters'  union  boycott  of  products  of  an  inde- 
pendent oil  station  operator  in  order  to  force  him  to  join  a  union,  or  a 
strike  of  the  barbers'  union  against  a  shop  owner  to  force  him  to  join 
the  Master  Barbers'  Association  would  be  examples  of  the  first  practice 
forbidden.  An  example  of  the  second  type  would  be  the  AFL  car- 
penters' refusal  to  work  on  any  lumber  not  manufactured  by  members 
of  carpenters'  union.  The  local  3  boycott  in  New  York  of  any  electrical 
equipment  not  made  by  members  of  that  local  is  another  example. 

B.  Forcing  any  other  employer  to  recognize  or  bargain  with  a  union 
unless  such  union  has  been  certified  as  representing  his  employees  by 
the  NLRB  under  section  9.  This  prohibits  the  most  reprehensible 
type  of  organizational  boycott,  as  for  instance  when  the  teamsters, 
unable  to  persuade  an  employers'  employees  to  join  their  union,  banned 
his  establishment  and  then  refuse  to  deliver  or  haul  away  any  goods. 
Its  effect  is  to  compel  an  employer  to  force  his  employees  into  a  union 
against  their  will. 

C.  Forcing  any  employer  to  recognize  and  bargain  with  a  particular 
union  if  another  union  has  been  certified  as  the  representative  of  his 
employees.  This  prohibits  a  boycott  in  furtherance  of  a  jurisdictional 
dispute  against  a  Board  certification.  Refusal  of  AFL  plumbers  and 
electricians  to  work  on  goods  manufactured  in  a  plant  where  a  CIO 
or  independent  union  has  been  certified  is  a  typical  example  of  this 
type  of  boycott  on  a  national  scale.  A  more  direct  and  local  example 
would  be  a  boycott  by  the  teamsters  of  a  plant  where  an  AFL  union 
was  attempting  to  oust  a  certified  CIO  union  as  bargaining  agent. 

D.  Forcing  an  employer  to  assign  certain  work  tasks  to  members 
of  one  union  in  preference  to  another  unless  the  employer  is  failing  to 
conform  to  an  NLRB  certification  covering  employees  doing  such 
w^ork.  This  prohibits  the  typical  jurisdictional  strike,  most  common 
in  the  building  trades,  where  two  unions  fight  over  which  one's  mem- 
bers shall  do  certain  work.  A  typical  example  occurred  in  Washington 
in  1947  when  work  on  a  new  hospital  was  held  up  several  months  by 
a  dispute  between  the  carpenters  and  machinists  as  to  which  one's 
members  should  install  metal  window  sashes. 

A  proviso  exempts  from  the  prohibition  the  refusal  by  any  person 
to  cross  a  bona  fide  strike  picket  line  established  by  a  union  with  whom 
the  employer  involved  is  required  to  bargain. 

The  only  type  of  secondary  boycott  which  would  even  be  made  an 
unfair  practice  by  H.R.  2032  is  that  covered  by  subparagraph  (C) 
of  the  present  law,  where  the  boycott  is  in  furtherance  of  a  jurisdic- 
tional strike  against  a  Board  certification,  or  against  a  union  which 
has  a  contract  with  more  than  30  days  to  run.  It  is  significant  that 
only  two  of  the  29  secondary  boycott  cases  in  which  injunctions  have 
been  sought  under  the  Taft-Hartley  Act  (pp.  24^27,  joint  committee 
report,  December  31, 1948)  would  be  covered  by  H.R.  2032. 

The  bill  (H.R.  2032)  contains  no  provisions  for  immediate  injunc- 
tions against  the  types  of  secondary  boycotts  it  does  make  unfair 
practices,  and  again  it  is  a  little  difficult  to  see  how  a  Board  cease-and- 
desist  order  issued  18  months  to  2  years  after  the  offenses  charged  will 
accomplish  anything.  With  very  rare  exceptions,  secondary  boy- 
cotts, simply  because  of  the  terrific  economic  pressure  on  the  victim, 
have  either  accomplished  their  purpose  or  failed  in  a  few  weeks. 
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The  Taft-Hartley  Act  makes  it  an  unfair  labor  practice  for  a  union 
to  engage  in  a  strike  or  secondary  boycott  in  an  attempt  to  force  an 
employer  to  assign  particular  work  to  employees  in  a  particular  union 
rather  than  another  union,  unless  the  employer  is  failing  to  conform  to 
a  certification  of  the  NLRB. 

This  provision  was  directed  against  the  type  of  jurisdictional  dispute 
and  strike  which  have  plagued  the  building  and  construction  industry 
for  many  years.  Such  strikes  can  be  injurious  to  employers,  the  workers 
involved,  and  the  public.  The  employer  is  generally  an  innocent  by- 
stander and  the  fight  is  between  two  unions  over  which  one's  member- 
ship is  to  do  certain  work. 

No  labor  leader  has  attempted  to  defend  jurisdictional  strikes  and 
all  agree  that  they  can  best  be  settled  by  agreement  among  the  unions 
involved,  but  until  the  Taft-Hartley  Act  was  enacted,  the  efforts  of 
unions  to  settle  such  disputes  themselves  were  completely  ineffectual. 

However,  on  May  1,  1948,  as  a  result  of  the  pressure  exerted  hy  the 
Taft-Hartley  Act,  the  building  and  construction  trades  department 
of  the  AFL  and  the  Associated  General  Contractors  of  America  created 
a  board  and  procedures  for  binding  arbitration,  without  work  stop- 
page of  all  jurisdictional  disputes  in  that  industry.  So  far  this  agree- 
ment has  worked  exceptionally  well.  In  fact,  in  the  first  17  months 
of  the  Taft-Hartley  Act,  there  were  only  three  cases  in  which  the 
Board  had  to  initiate  formal  action  in  jurisdictional  disputes.  In  one 
of  these,  involving  the  Ford  Motor  Co.,  the  unions  reached  agreement 
before  any  testimony  had  been  taken  by  the  Board.  The  other  two 
cases  are  still  pending. 

The  absence  of  Board  cases  does  not  mean  that  jurisdictional  dis- 
putes have  ceased  to  occur  in  the  construction  industry  and  in  other 
industries  to  which  they  were  spreading  in  1947.  What  has  happened 
is  that  such  disputes  are  being  settled  without  strikes  and  without 
Board  intervention  by  agreements  between  the  unions  involved. 

2-B.    INJUNCTIONS 

Inasmuch  as  the  injunctive  provisions  of  the  Taft-Hartley  Act  have 
been  one  of  the  major  points  of  attack  by  the  unions,  it  seems  advisable 
at  this  point  to  note  that  the  act  provides  for  injunctions  for  four  dif- 
ferent purposes  as  it  now  stands.  These  are — 

(1)  A  mandatory  requirement  (title  I,  sec.  10(1),  L.M.E.A.  1947) 
that  the  National  Labor  Relations  Board  seek  an  injunction  whenever 
preliminary  investigations  of  a  secondary  boycott  charge  disclose 
reasonable  grounds  for  the  issuance  of  a  formal  complaint.  This  pro- 
vision was  designed  to  prevent  irreparable  damage  resulting  from 
secondary  boycotts  before  the  normal  Board  processes  could  function. 

(2)  An  injunction  (title  I,  sec.  10 (j),  L.M.R.A.,  1947)  at  the  dis- 
cretion of  the  general  counsel  whereby  both  parties  involved  in  an 
unfair  labor  practice  case  before  the  Board  could  be  enjoined  to  main- 
tain the  status  quo  pending  final  determination  of  the  dispute  by  the 
Board. 

(3)  An  injunction  during  national  emergencies  (title  II,  sec.  208, 
L.M.R.A.,  1947)  which  enjoins  either  a  strike  or  a  lock-out  during 
an  80-day  "cooling  oW  period  required  by  title  II  of  the  present  law. 

(4)  An  enforcement  injunction  (common  to  both  tlie  Wngner  Act 
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and  tlie  Taft-Hartley  Act)  whereby  a  cease-and-desist  order  issued 
b}^  tlie  Board  is  enforceable  through  the  judicial  authority  of  the 
courts. 

A  full  discussion  of  the  use  to  which  the  Board  and  the  President 
have  put  the  injunction  authority  granted  them  by  the  L.M.R.A.  is 
contained  in  the  December  31  report  of  the  Joint  Committee  on  Labor- 
Management  Rehitions  (80th  Cong.,  S.  Kept,  986,  pt.  3)  on  pages 
22  through  28.  This  section  gives  the  factual  record  upon  which  each 
in j miction  was  requested. 

The  subject  of  injunctions  is  a  difficult  one.  The  labor  unions  make 
no  secret  of  their  extreme  dislike  of  having  to  comply  with  judicial 
orders.  On  the  other  hand,  any  legislation  designed  to  regulate  or 
restrict  the  activities  of  either  labor  or  management  under  Government 
auspices  must,  in  the  final  analysis,  rest  on  judicial  authority  for  its 
enforcement.  As  indicated  above,  orders  of  the  Board  issued  during 
the  Wagner  Act  period  were  enforceable  by  the  Federal  courts.  Con- 
sequently, the  controversy  over  the  use  or  nonuse  of  the  injunction  is  no 
longer  in  dispute.  Injunctions  have  been  and  will  continue  to  be  used 
to  enforce  Board  orders. 

The  real  controversy  arises  as  to  whether  or  not  injunctions  shall  he 
sought  by  the  Government  at  intermediate  stages  of  NLRB 
proceedings. 

Because  the  labor  injunction  was  abused  in  the  past  by  private  em- 
ployers, is  no  argument  for  denying  to  the  Government  itself  injmic- 
tive  relief — the  right  to  enforce  compliance  with  its  mandates. 
Injunctions  are  perfectly  sound  and  often  preferable  to  criminal 
penalties  as  a  method  of  law  enforcement.  They  are  used  almost  ex- 
clusively in  enforcing  the  antitrust  laws  and  many  other  statutes  regu- 
lating industry. 

3.    OBLIGATION    OF   UXIOXS    TO    BARGAIN    AND   FULFILL   THEIR    CONTRACTS 

The  sponsors  of  the  bill  (H.R.  2032)  emphasize  their  devotion  to 
collective  bargaining  as  the  keystone  of  our  national  labor  relations 
policy.  Yet  in  their  bill  they  strike  at  the  heart  of  that  policy  by 
eliminating  the  provisions  of  existmg  law  making  it  the  obligation  of 
unions  as  well  as  employers  to  bargain  collectively  and  making  unions 
as  well  as  employers  legally  responsible  for  carrying  out  the  contracts 
they  sign. 

The  very  words  "collective  bargaining"  imply  a  mutual  obligation 
by  both  parties  to  bargain.  This  mutuality  of  obligation  was  left  out 
or  the  Warner  Act  when  it  was  originally  enacted  because  at  that  time 
the  impelling  considerations  which  influenced  Congress  concerned  the 
refusal  of  numerous  employers  to  recognize  unions  and  bargain  col- 
lectively. It  was  believed  inconceivable  that  unions  would  not  bargain 
since  presumably  that  was  the  whole  purpose  of  their  organization. 
Unfortunately,  experience  under  the  Wagner  Act  demonstrated  that 
once  unions  had  gained  sufficient  economic  power  to  do  so,  they  were 
as  prone  to  disregard  the  obligation  to  bargain  as  employers  had  been 
previously.  Congress  had  before  it  in  1947  numerous  instances  of  the 
refusal  of  unions  to  bargain  when  they  believed  their  economic  power 
was  great  enough  to  force  a  imilaterial  imposition  of  their  terms  on 
employers. 
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Similiarly,  if  collective  bargaining  is  to  be  effective  and  carried  on  in 
good  faith,  agreements  reached  must  be  translated  into  written  con- 
tracts mutually  binding  on  both  parties.  Prior  to  the  Taft-Hartley 
Act,  collective  bargaining  contracts  were  binding  on  the  employer, 
but  it  was  difficult,  if  not  impossible,  to  hold  unions  responsible  for 
performance  of  their  obligations  under  the  contract  because  of  the  com- 
bined effect  of  many  State  and  Federal  statutes  and  the  common  law 
wdiich  in  most  States  regards  unions  as  voluntary  associations. 

^1.   Union  obligation  to  bargain 

The  present  law  makes  it  an  unfair  labor  practice  for  a  union  to 
refuse  to  bargain  with  an  employer  whose  employees  it  represents 
(title  I,  sec.  8(b)  (3),  L.  M.  K.  A.,  1947). 

Under  the  Wagner  Act  an  employer  properly  was  required  to 
bargain  with  a  union  representing  a  majority  of  his  employees  regard- 
ing wages,  hours,  and  working  conditions.  An  employer  could  not  fix 
his  own  terms  and  hand  them  to  the  union  on  a  take-it-or-leave-it 
basis.  But  the  Wagner  Act  imposed  no  corresponding  duty  on  unions 
to  bargain  collectively  with  employers.  They  were  free  to  refuse  to  dis- 
cuss or  bargain  about  any  particular  demand.  Consequently  many 
powerful  unions  which  preferred  strikes  to  negotiation  adopted  a 
take-it-or-leave-it  attitude. 

Clearly,  if  labor  peace  is  to  be  achieved  by  collective  bargaining, 
both  sides  should  have  a  duty  to  negotiate  in  good  faith  in  an  at- 
tempt to  work  out  an  understanding,  before  resorting  to  strikes  or 
lock-outs. 

The  present  provisions  of  the  Taft-Hartley  law  impose  such  a  cor- 
responding obligation  on  unions  as  well  as  employers.  But  the  bill 
(H.R.  2032)  would  scrap  this  obviously  sound  and  fair  requirement 
and  return  to  the  one-sided  Wagner  Act. 

The  necessity  for  the  retention  of  the  mutuality  of  duty  to  bargain 
is  demonstrated  by  the  numerous  cases  already  before  the  Board  in 
which  unions  have  refused  to  bargain  with  employers  when  they 
found  it  to  their  interests  to  spurn  good-faith  conferences  in  order 
to  impose  unfair  or  illegal  conditions. 

The  definition  of  collective  bargaining  (sec.  8(d),  L.  M.  E..  A.) 
requires : 

1.  Sixty-day  written  notice  to  the  other  party  of  proposed  termina- 
tion or  modification  of  agreements. 

2.  An  offer  to  confer  for  the  purpose  of  negotiating  a  new  contract. 

3.  Thirty-day  notification  to  the  Federal  Mediation  and  Concilia- 
tion Service. 

4.  Meetings  and  conferences  between  the  two  parties,  but  neither 
is  i-equired  to  agree  to  a  proposal  or  make  a  concession. 

The  need  for  a  clear  definition  of  bargaining  was  testified  to  by 
many  witnesses  in  1947,  who  felt  some  Board  decisions  had  tended  to 
require  parties  to  make  continual  concessions,  so  that  it  amounted  to 
arbiti'ation  by  "splitting  the  difference."  The  notice  requirement  was 
added  in  the  interests  of  orderly  procedui'es  and  in  order  to  give  the 
Conciliation  Service  advance  notice  of  disputes  so  that  it  would  be 
alert  to  prevent  sto]:)pages,  a  provision  which  Director  Ching  testified 
has  been  very  helpful. 
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B.  Suits  for  violation  of  contract 

Section  301  of  the  Taft-Hartley  Act  provides  that  suits  for  violation 
of  collective-bargainino:  contracts  may  be  brought  in  any  United 
States  district  court  having  jurisdiction  of  the  parties,  without  regard 
to  the  amount  in  controversy  or  the  citizenship  of  the  parties.  A  union 
may  be  sued  as  an  entity  and  any  money  judgment  against  it  is  en- 
forceable only  against  the  assets  of  the  union  and  not  against  those  of 
individual  members  or  emplo^^ees.  Courts  shall  have  jurisdiction  in 
the  district  ^Yhere  its  duly  authorized  officers  or  agents  are  acting  for 
its  members,  and  legal  service  on  an  officer  or  agent  of  the  union  shall 
constitute  legal  service  on  the  union.  A  final  subsection  (e)  provides 
that  for  purposes  of  determining  agency  under  the  section,  the  ques- 
tion of  whether  specific  acts  performed  Avere  actually  authorized  or 
subsequently  ratified  shall  not  be  controlling.  This  latter  provision  in 
effect  suspends  section  6  of  the  Norris-LaGuardia  Act  which,  by  pro- 
viding that  unions  could  be  held  responsible  only  for  acts  specifically 
authorized  or  subsequently  ratified,  made  it  virtually  impossible  to 
hold  unions  accountable  for  anything  if  they  desired  to  escape  re- 
sponsil^ility.  Instead,  subsection  (e)  makes  the  same  common  law  rules 
of  agency  applicable  in  this  instance  to  both  unions  and  employers. 

Hearings  of  Senate  and  House  Labor  committees  in  1946  and  1947 
are  replete  with  examples  of  union  irresponsibility  toward  collective- 
bargaining  contracts  which  they  had  signed.  In  volume,  the  great 
majority  of  strikes  during  Woi'ld  "War  II  were  not  over  primary  agree- 
ments but  over  grievances,  foi-  the  settlement  of  which  most  contracts 
provide  grievance  machinery,  and  in  violation  of  no-strike  pledges  in 
contracts.  Often  the  responsible  union  leaders  opposed  such  "wild- 
cat strikes,"  but  frequently  internal  union  political  pressnres  led  them 
either  to  acquiesce  in  them  or  actively  support  such  "quickie"  strikes 
in  violation  of  contract. 

Prior  to  its  enactment,  the  two  major  arguments  of  union  spokesmen 
against  the  suability  section  were  (1)  that  such  suits  should  be  left  to 
State  courts  where  they  properly  belong,  and  (2)  that  unions  would  be 
harassed  with  a  multiplicity  of  litigation  which  would  soon  drain  their 
treasuries.  The  first  question  was  disputed  vigorously  by  employer 
witnesses  who  insisted  that  in  many  States,  suits  for  breach  of  contract 
were  practically  impossible. 

The  fear  of  a  terrific  volume  of  litigation  expressed  in  1947  has  not 
materialized.  The  December  31,  1948,  report,  of  the  Joint  Committee 
on  Labor-Management  Relations  (80th  Cong.,  S.  Kept.  986,  pt.  3, 
pp.  30-31) ,  points  out  that  under  both  sections  301  and  303  (authorizing 
suits  for  damages  for  secondary  boycotts)  only  57  suits  have  been  filed 
throughout  the  country,  12  under  section  303  and  45  under  section  301. 
Of  the  57  suits,  19  were  brought  by  unions  against  employers.  No 
(  damages  have  yet  been  awarded  in  any  case,  to  the  committee's 
knowledge. 

However,  the  joint  committee  found  that  the  presence  of  the  remedy 
has  served  to  greatly  lessen  the  number  of  so-called  wildcat  strikes 
and  cites  t\\Q,  Ford  Motor  Co.  record  of  a  90-percent  decrease  in  time 
lost  by  such  stoppages  as  an  example  of  the  beneficial  effect  of  the 
section. 
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Since  our  whole  national  labor  policy  is  based  upon  achieving 
peaceful  labor  relations  through  collective  bargaining  between  em- 
ployers and  unions,  the  success  of  the  policy  depends  upon  the  extent 
to  which  both  parties  faithfully  observe  the  contracts  arived  at  in 
the  bargaining  conferences.  There  have  been  considerable  differences 
of  view  among  the  courts  of  the  various  States  as  to  (1)  whether  a 
collective-bargaining  agreement  is  a  binding  legal  "contract"  and 
(2)  as  to  whether  labor  unions,  not  being  incorporated,  can  sue  and 
be  sued  as  organizations.  There  is  no  question,  of  course,  that  em- 
ployers, whether  individuals  or  corporations,  may  be  sued.  The 
Taft-Hartley  law  (1)  makes  it  clear  that  collective-bargaining  agree- 
ments are  binding  legal  contracts  and  (2)  provides  that  unions  may 
sue  and  be  sued  as  organizations  for  breach  of  contract  on  either  side. 
This  means  that  a  union,  distinguished  from  its  individual  members, 
may  be  held  financially  responsible  according  to  the  same  principles 
of  agency  that  apply  to  any  other  organization  in  matters  of  contract 
liability. 

The  bill  (H.E,  2032)  provides  no  method  for  making  collective 
agreements  enforceable  in  the  courts.  It  is  difficult  for  unions  to 
explain  why  the  law  should  encourage  the  making  of  labor  contracts 
if  one  side  is  unwilling  to  accept  the  responsibility  of  being  bound  by 
its  contracts. 

Althoug'h  union  witnesses  protested  in  general  terms  against  these 
provisions  of  present  law  imposing  equal  responsibilities  on  unions 
and  employers  in  collective  bargaining  and  collective-bargaining  con- 
tracts, they  failed  to  produce  any  factual  evidence  showing  that  the 
provisions  had  in  any  way  interfered  with  the  legitimate  activities  of 
unions  or  worked  any  hardship  on  employees.  Thus  it  is  difficult  to 
understand  why  the  majority  of  the  Democratic  members  insist  on 
wiping  out  these  fair  and  mutual  obligations  of  employers  and  unions 
in  view  of  the  record, 

4.     PROTECTION'    AGAINST    COMPULSORY    UNIONIZATION     OF    SUPERVISORS 

The  bill,  H.  K.  2032,  would  eliminate  from  the  present  law  the 
provisions  regarding  supervisory  employees,  against  which  there  has 
been  almost  no  testimony  and  for  which  there  was  a  universal  demand 
in  1947  in  order  to  clear  up  the  confusion  resulting  from  National 
Labor  Relations  Board  interpretations  of  the  original  Wagner  Act. 

In  brief,  the  present  law — 

1.  Excludes  any  individual  employed  as  a  supervisor  from  the 
definition  of  employees  covered  by  the  act  (sec.  2  (3)  L,  M.  R.  A.). 

2.  Defines  a  supervisor  as  any  individual  having  authority  to  hire, 
fire,  or  discipline  employees  or  effectively  to  recommend  such  action, 
provided  that  such  authority  requires  the  use  of  independent  judg- 
ment (sec.  2  (12)  of  L.  M.  R.  A.) . 

3.  Makes  it  clear  that  nothing  in  the  act  shall  prohibit  supervisors 
joining  unions,  but  that  no  employer  shall  be  compelled  to  bargain 
with  such  unions  (sec.  17  of  L.  M.  R.  A.) . 

The  effect  of  the  foregoing  was  to  remove  supervisors  from  the 
purview  of  the  National  Labor  Relations  Act.  They  may  join  unions, 
but  no  employer  is  compelled  by  the  law  to  bargain  with  a  union  of 
supervisoT"^  and  no  supervisor  would  have  any  basis  for  an  unfair- 
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practice  cliarge  against  an  employer  if  discharged  or  otherwise  dis- 
criminated against  for  miion  activity. 

The  problem  of  supervisors'  unions  arose  during  World  War  II  and 
was  due  in  part  to  the  freeze  of  wages  and  salaries  during  the  war. 
Unions  of  production  workers  were  more  successful  in  negotiating 
and  obtaining  War  Labor  Board  approval  of  pay  increases  than  were 
unorganized  foremen.  As  a  result  the  spread  between  pay  scales  of 
foremen  and  the  production  workers  they  supervised  narrowed 
considerably. 

The  National  Labor  Kelations  Board,  by  2-to-l  decisions  in  each 
case,  first  held  that  supervisors  were  employees  within  the  meaning  of 
the  N.  L.  K.  A.,  then  that  they  were  not,  and  finally  that  they  were 
employees,  which  latter  decision  was  sustained  by  the  Supreme  Court 
in  the  Packard  case.  The  problem  of  the  status  of  supervisors  was  not 
given  any  serious  consideration  at  the  time  Congress  originally  passed 
the  Wagner  Act. 

Management  protested  and  fought  vigorously  the  Board  decision, 
on  the  basis  that  supervisors  are  the  "front  line"  of  management, 
representing  it  in  day-to-day  contact  with  production  workers,  and 
that  to  make  such  supervisors  subject  to  union  discipline  and  at  the 
same  time  expect  the  undivided  loyalty  to  management  policies  re- 
quired is  to  expect  the  impossible.  In  effect,  treating  supervisors  as 
employees  under  the  N.  L.  R.  A.  was  to  require  management  to  bar- 
gain with  itself,  and  at  the  same  time  deprive  management  of  a  rep- 
resentative with  undivided  loyalty  in  the  day-to-day  interpretations  of 
collective-bargaining  agreements  at  the  shop  level. 

A  provision  substantially  like  that  in  the  Taft-Hartley  Act  regard- 
ing supervisors  was  included  in  the  Case  bill  passed  by  Congress  in  1946 
and  vetoed  by  the  President,  and  the  1946  and  1947  hearings  of  both 
House  and  Senate  Labor  committees  are  replete  with  testimony  from 
employers,  much  of  it  documented  with  case  records,  in  support  of  the 
provision  now  in  the  law. 

H.  R.  2032,  by  making  no  reference  to  supervisors  would  cause  the 
situation  to  revert  to  what  it  was  in  early  1947,  when  the  Board 
decision  that  supervisors  were  employees  witliin  the  meaning  of  the 
act  was  law. 

As  a  general  rule  (the  printing  trades  being  a  notable  exception) 
most  unions  in  recent  years  opposed  including  foremen  in  unions, 
on  this  same  ground  of  conflicting  loyalties.  The  first  controversies  in 
recent  years  on  the  issue  arose  in  the  automobile  industry,  and  later, 
in  1946,  in  the  coal  industry,  where  the  insistence  of  John  L.  Lewis 
that  supervisors  be  organized  in  a  unit  of  the  United  Mine  Workers, 
caused  a  series  of  strikes  that  year. 

The  December  31,  1948,  report  of  the  Joint  Committee  on  Labor- 
Management  Relations  (pp.  55-57)  includes  an  excellent  discussion 
of  experience  under  the  Taft-Hartley  Act  provisions  regarding  super- 
visors and  notes  a  trend  in  industry  toward  the  establishment  of  many 
[new  benefits  for  supervisors  as  a  direct  result  of  the  L.  M.  R.  A. 
] provisions  withdrawing  Government  encouragement  to  supervisors' 
jUnions. 

In  testimony  before  the  subcommittee,  William  T.  Gossett,  vice 
president  and  general  counsel  of  the  Ford  Motor  Co.,  told  of  the 
lexperiences  of  the  Ford   Co.   with  the  Foreman's  Association   of 
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America  from  1941  to  1948,  when  the  company  finally  stopped  bar- 
gainino;  with  FAA  (p.  1555  ff.).  Gossett's  testimony  shoAved  tliat 
the  FAA  could  not  operate  except  in  a  very  close  alliance  with  the 
UAW-CIO,  the  union  of  the  production  workers  the  foremen  are 
supposed  to  supervise,  and  that  contractual  relations  with  the  FAA  in 
51/2  years  resulted  in  14  strikes  by  foremen  as  well  as  threats  of  many 
others,  whereas  there  have  been  no  stoppages  since  the  Taft-Hartley 
Act. 

The  only  witness  in  the  1049  hearings  who  specifically  opposed 
these  provisions  of  the  Taft-Hartley  Act  was  Carl  Brown,  president 
of  FAA,  about  whose  union  Mr.  Gossett  testified.  In  a  contrast  to 
that  record,  virtually  every  employer  witness  who  appeared  before 
either  the  House  or  Senate  committees,  was  emphatic  in  asserting  that 
management  simply  could  not  function  if  it  was  to  be  forced  to  recog- 
nize and  deal  with  unions  of  its  foremen  who  must  represent  manage- 
ment in  day-to-day  contacts  with  the  production  workers. 

It  has  been  argued  that  the  situation  could  be  cured  by  requiring 
that  unions  of  foremen  be  independent  of  unions  of  production 
workers.  However,  the  testimony  at  both  the  1947  and  1949  hearings 
demonstrated  that  without  a  close  affiliation  with  the  production 
workers'  union,  the  foremen's  union  was  completely  impotent.  For 
instance,  one  of  the  first  acts  of  FAA  was  to  obtain  from  the  UAW- 
CIO  an  agreement  that  UAW  members  would  not  replace  foremen 
in  the  event  of  a  strike.  The  Republican  members  signing  this  report 
are  convinced  that  it  is  imperative  if  the  integrity  of  American  business 
management  is  to  be  preserved  that  these  provisions  of  the  Taft- 
Hartley  Act  be  kept  in  the  law. 

5.  PROCEDURAL  REFORMS  DISCARDED 

A.  Structure  of  hoard 

In  passing  the  Labor-Management  Relations  Act  of  1947,  Congress 
made  a  number  of  reforms  in  the  internal  structure  of  iho.  National 
Labor  Relations  Board  and  in  its  rules  of  practice  and  procedure. 
The  bill  (H.R.  2032)  proposes  to  eliminate  every  one  of  these,  except 
the  section  which  increased  the  membership  of  the  Board  from  three 
to  five.  No  explanation  is  given  in  the  majority  report  for  tliis  action, 
except  to  commend  the  vieM'S  expressed  by  the  majority  of  the  Senate 
Committee  on  Labor  and  Public  Welfare  in  reporting  out  the  identical 
bill,  S.  249  (S.  Rept.  No.  99,  81st  Cong.,  1st  sess.). 

If  the  bill  is  accepted  without  amendment  it  would  have  X^-^ii  follow- 
ing effects  upon  the  organization  and  procedure  of  i\\^  Board : 

1.  The  power  to  investigate  charges,  issue  complaints  and  prosecute 
cases,  which  it  also  has  to  decide,  would  again  be  vested  in  the  Board 
itself  since  \\\^  committee  bill  would  abolish  the  statutory  office  of 
general  counsel.  This  would  mean  that  the  Board,  as  it  was  under  the 
old  Wagner  Act,  would  resume  the  role  of  judge,  jury,  and  prosecutor 
and  that  the  Board  members,  already  more  than  a  year  behind  in  the 
handling  of  their  judicial  docket,  would  again  be  burdened  with  the 
incompatible  task  of  supervising  the  regional  offices  and  the  pre- 
liminary handling  of  cases. 

2.  Tliere  would  be  notliing  to  prevent  the  Board  from  reviving  the 
discredited  central  review  division  which  exercised  so  baneful  an 
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influence  upon  the  independent  judgment  of  the  individual  members 
of  the  Board  prior  to  the  1947  amendments  to  the  Wagner  Act. 

3.  There  would  no  longer  be  any  restriction  upon  the  old  Board 
practice  of  having  periodic  ex  parte  conferences  with  trial  examiners 
on  exceptions  filed  to  their  reports,  or  any  restriction  on  the  inter- 
ference by  supervisors  in  the  trial  examiner's  division  with  the  trial 
examiners  themselves  in  preparing  their  findings  of  fact  and  conclu- 
sions of  law. 

4.  The  Board  would  be  relieved  of  the  requirement  that  the  rules 
of  evidence  should  be  followed  in  its  hearings.  And  on  review  the 
circuit  court  of  appeals  would  again  have  to  regard  Board  findings  of 
fact  supported  by  any  evidence  as  conclusive,  because  it  is  proposed  to 
delete  the  provision  which  directs  the  appellate  courts  to  affirm  only 
such  findings  as  are  supported  by  substantial  evidence  in  the  record 
taken  as  a  whole. 

In  our  opinion,  no  case  whatsoever  has  been  made  for  striking  from 
existing  law  any  of  these  salutaiy  procedural  reforms.  Contrary  to 
the  contention  of  the  report  of  the  Senate  committee,  there  was 
ample  factual  basis  for  these  procedural  changes  in  the  Wagner  Act. 
A  comprehensive  investigation  of  the  Labor  Board  made  by  a  special 
committee  of  the  House  in  1940  had  focused  attention  on  the  compel- 
ling need  of  such  changes.  A  bill  carrying  into  effect  these  reforms 
commanded  the  overwhelming  support  of  the  House  in  the  Democratic 
Seventy-sixth  Congress  but  were  shelved  in  the  Senate  because  of  the 
war.  Testimony  of  former  officials  of  the  Board  and  experienced 
practitioners  who  appeared  before  the  committees  of  Congress  when 
the  Taft-Hartley  Act  was  formulated  showed  that  the  need  of  such 
reforms  had  become  accentuated  with  the  passing  of  time. 

Moreover,  the  report  of  the  Joint  Committee  on  Labor-Manage- 
ment Kelations  found  that  these  changes  in  the  organization  of  the 
Board  and  in  its  rules  of  practice  had  demonstrated  their  worth  during 
the  year  and  a  half  the  act  was  in  operation.  This  finding  was  con- 
firmed by  the  testimony  of  one  of  the  witnesses  before  the  subcom- 
mittee, Charles  M.  Brooks  (hearings,  pp.  685-740)  who  had  been  a 
regional  attorney  of  the  Board  for  many  years  under  the  old  system 
and  had  charge  of  field  operations  after  the  Board  was  reorganized. 
Because  of  tlie  importance  of  these  questions,  we  should  like  to  state 
why  we  believe  that  the  abandonment  of  any  of  these  reforms  would 
be  unwise. 

(a)  Separation  of  functions. — ^While  the  separation  of  the  prosecut- 
ing and  judicial  functions  was  bitterly  attacked  by  some  of  the  union 
witnesses  who  appeared  before  the  subcommittee,  their  complaints 
upon  analyssi  boiled  down  to  the  fact  that  the  general  counsel  refused 
to  succumb  to  pressure  to  ignore  violations  of  the  law  by  labor  organi- 
zations. No  proof  whatsoever  was  offered  to  show  that  on  meritorious 
charges  filed  by  labor  organizations  complying  with  the  act  that  the 
general  counsel  had  refused  to  proceed. 

Retention  of  the  provisions  of  the  present  law  which  separate  the 
prosecuting  arni  of  the  National  Labor  Relations  Board  from  the 
judicial  branch  is  necessary  as  an  elementary  matter  of  fair  play  and 
common  sense.  The  members  of  the  Board  have  a  highly  important 
function  in  deciding  disputed  issues  between  employers  and  labor 
organizations,  between  individual  employees  and  labor  organizations 
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and  between  different  labor  organizations.  Their  job  is  not  to  act  as 
conciliators  but  essentially  as  judges  impartially  enforcing  the  basic 
rules  of  the  road  governing  the  relations  between  employers,  employ- 
ees, and  unions.  It  is  elementary  that  a  man  cannot  act  as  an  advo- 
cate of  one  side  of  a  controversy  and  at  the  same  time  inspire  public 
confidence  in  his  impartiality  to  decide  that  very  case. 

Unless  both  labor  and  industry  are  satisfied  with  the  fairness  of  the 
Board  its  successful  operation  will  be  impaired.  The  present  Taft- 
Hartley  law  provides  for  this  needed  separation  of  prosecuting  and 
judicial  functions. 

The  first  proposal  of  this  nature  affecting  Board  organization  came 
from  the  special  investigating  committee  in  1040.  The  Smith  amend- 
ment to  the  Wagner  Act  created  a  separate  Administrator  and 
divorced  the  Board  members  from  any  prosecuting  responsibility. 
It  passed  the  House  of  Representatives  in  the  form  twice,  only  to  die 
in  the  Senate  Labor  Committee.  It  was  later  incorporated  in  the 
Hartley  bill. 

NATIONAL   LABOR  RELATIONS   ACT   OF    194  9 

Since  the  majority  of  the  committee  has  given  no  explanation  for  its 
opposition  to  the  principle  of  separation,  we  turn  to  the  report  of  the 
majority  of  the  Senate  committee  (S.  Kept.  No.  99,  81st  Cong.,  1st 
sess.)  for  the  rationale,  if  any.  The  text  of  this  report  would  indicate 
that  the  majority  of  the  Senate  committee  has  swallowed  the  notion 
that  because  Congress  in  1946  enacted  the  Administrative  Procedure 
Act,  this  statute  should  be  regarded  as  the  complete  answer  to  the 
problem  of  all  administrative  agencies.  Hence  we  are  told  there 
is  no  basis  for  "singling  out  the  Labor  Board  for  discriminatory 
amendments." 

The  answer  to  this  is  obvions.  The  Board,  unlike  other  admin- 
istrative agencies  which  have  rate-making  powers,  is  not  vested  with 
quasi-legislative  or  policy-making  functions.  Its  primary  duties  under 
both  the  Wagner  Act  and  the  Taft-Hartley  Act  are  to  pass  upon  and 
decide  factual  issues  arising  out  of  allegations  of  violating  the  law.  It 
is  true  that  under  the  Taft-Hartley  Act  the  refusal  of  the  general 
counsel  to  issue  a  complaint  is  not  reviewable.  It  is  also  true  that  if 
that  official  arbitrarily  refused  to  proceed  in  a  meritorious  case, 
persons  aggrieved  by  violation  of  the  law  have  been  denied  the  means 
of  redress  established  by  Congress  for  unfair  labor  practices.  But  as 
was  aptly  stated  by  one  of  the  witnesses  "these  are  not  arguments 
against  separating  the  prosecuting  and  judicial  functions.  They  are 
argmnents  against  the  present  scope  of  the  prosecuting  powers" 
(Gerald  D.  Morgan,  hearings,  p.  2593) .  - 

The  Senate  report  also  noted  that  there  had  been  friction  between  f 
the  general  counsel  and  some  of  the  Board  memliers  because  of  differ- 
ences of  opinion  over  jurisdiction  in  the  handling  of  representation 
cases  and  certain  minor  matters.  The  Republican  members  are  not 
blind  to  the  fact  that  the  provisions  of  the  present  act  which  make  the 
chief  prosecuting  official  a  member  of  the  Board  staff  and  hence  subject 
to  a  certain  degree  of  supervision  with  respect  to  budgetary,  personnel 
and  fiscal  matters  by  the  quasi- judicial  body  may  not  be  altogether 
satisfactory.  The  report  of  the  Commission  on  Organization  of  the 
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Executive  Branch  of  the  Government  has  pointed  out  the  anomalous 
character  of  the  present  arrangement.  The  Republican  members  be- 
lieve that  the  remedy  for  any  possible  friction,  however,  is  not  con- 
solidation but  a  more  complete  severance. 

That  Commission  considered  and  rejected  the  possible  desirability 
of  making  the  General  Counsel's  Office  a  completely  independent 
agency  on  the  ground  that  there  are  already  too  many  autonomous 
agencies  in  the  executive  branch  of  the  Government  reporting  directly 
to  the  President.  The  Commission  consequently  made  two  alternative 
suggestions:  (1)  returning  the  General  Counsel's  Office  to  the  Board, 
and  (2)  the  placing  of  thetxeneral  Counsel's  Office  under  the  Secretary 
of  Labor. 

For  the  reasons  stated,  we  believe  the  first  alternative  would  be  a 
step  backward,  but  we  are  inclined  to  find  some  merit  in  the  suggestion 
that  the  General  Counsel's  Office  might  be  made  a  part  of  an  executive 
department  (but  certainly  not  the  Department  of  Labor  which  is 
required  by  law  to  be  a  partisan)  headed  by  a  Cabinet  officer. 

(b)  Trial  examiners — Review  Division. — It  is  difficult  to  account  for 
the  hostility  of  the  majority  of  the  Democratic  members  to  the  con- 
tinuance of  the  other  reforms  except  as  a  reflection  of  the  general 
atmosphere  in  which  the  bill  was  considered.  For  example,  one  of  the 
CIO  witnesses  said  that  there  is  nothing  good  in  the  Taft-Hartley 
Act.  (See  testimony  of  David  McDonald,  United  St  eel  workers,  CIO, 
hearings,  pp.  2948-2949).  The  Board  has  never  publicly  defended  its 
old  practice  of  having  its  supervisory  force  interfere  with  the  discre- 
tion of  the  trial  examiners  or  permitting  trial  examiners  to  confer 
with  Board  members  while  their  own  intermediate  reports  were  being 
reviewed.  In  fact,  the  freedom  of  trial  examiners  from  agency  in- 
trusion is  implicit  in  those  provisions  of  the  much  lauded  Administra- 
tive Procedure  Act  which  makes  the  tenure,  status,  and  compensa- 
tion of  trial  examiners  subject  to  the  Civil  Service  Commission. 

Prior  to  the  Taft-Hartley  Act  all  trial  examiner's  reports  and  ex- 
ceptions and  briefs  filed  w^ith  respect  to  them  were  first  examined  by 
a  group  of  attorneys  in  what  was  called  the  Review  Division.  This 
section  prepared  a  summary  of  the  record  and  recommended  a  Board 
order.  Because  of  the  bacldog  of  cases  and  the  impossibility  of  every 
Board  member  reviewing  the  transcript,  the  result  of  this  practice 
was  to  su])stitute  the  recommendation  of  the  Review  Division  for  the 
majority  judgment  of  the  Board  members  as  individual  judges  in  a 
great  many  cases.  The  Taft-Hartley  Act  abolished  the  Review  Divi- 
sion and  provided  instead  that  each  Board  member  could  have  indi- 
vidual legal  assistants  to  help  him  in  preparing  the  cases  assigned  to 
his  7:)anel. 

Tlie  Chairman  of  the  Board  in  testifying  before  the  Senate  com- 
mittee conceded  that  the  abolition  of  the  Review  Division  had  ad- 
vantages. (Senate  committee  hearings,  p.  278) . 

(r)  Rules  of  evidence;  judicial  review. — ISTo  responsible  witness 
appeared  before  either  committee  to  suggest  that  trial  examiners 
instead  of  applying  the  rules  of  evidence  should  entertain  rumors 
and  hearsay.  It  was  indeed  the  intent  of  the  last  Congress  to  enlarge 
the  scope  of  court  review  of  Board  orders,  for  certain  decisions  were 
specifically  disapproved  in  the  committee  report  accompanvinsf  the 
1947  act  (e.g.  NLRB  v.  Hearst  Publications,  322  U.S.  Ill,  and  NLRB 
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V.  Letounieau,  324  U.S.  793).  The  Supreme  Court  had  interpreted  the 
Wagner  Act  as  rendering  the  Board  ahnost  completely  immune  from 
any  judicial  review.  The  bill,  H.K.  2032,  would  revive  the  old  fiction 
that  the  Board,  despite  the  frequent  changes  in  its  composition,  has 
some  "expertness"  which  does  not  reside  in  members  of  the  judiciary 
and  hence  should  be  permitted  to  be  its  own  supreme  court. 

B.  Election  procedur^e 

The  bill,  H.R.  2032,  would  also  scrap  all  the  reforms  made  in 
representation  procedure  by  the  Taft-Hartley  Act  despite  the  fact 
that  strong  support  of  them  was  expressed  by  most  of  the  witnesses 
who  api^eared  before  the  subcommittee  and  even  though  the  Govern- 
ment official  most  qualified  to  speak  on  the  subject,  the  present 
Chairman  of  the  National  Labor  Relations  Board,  had  expressed  no 
objections  to  these  aspects  of  the  act  wlien  he  testified  before  the 
Senate  committee. 

The  changes  in  representation  procedure  in  section  9(c)  of  the 
Wagner  Act  which  have  worked  well  include  the  following : 

1.  Employees  have  the  right  to  petition  for  an  election  to  decertify 
as  well  as  certify  their  bargaining  agent,  (1)  (A)  (ii). 

2.  An  employer  is  given  the  right  to  petition  for  an  election,  but 
only  after  one  or  more  unions  or  individuals  have  demanded  to  be 
recognized  as  bargaining  agent  for  his  employees,  (1)  (B) . 

3.  The  regional  hearing  officer  cannot  make  any  ex  parte  recom- 
mendation to  the  Board,  the  Board  itself  being  given  sole  authority 
to  determine  contested  issues,  (1) . 

4.  The  Board  is  required  to  apply  the  same  regulations  and  rules 
of  decision  on  all  petitions,  regardless  of  their  source,  and  is  prohibited 
from  denying  a  union  a  place  on  the  ballot  except  pursuant  to  an 
order  on  conformance  with  section  10(c),  which  prohibits  discrimina- 
tion between  independent  and  affiliated  unions,  (2) . 

5.  Valid  elections  preclude  another  representation  election  until 
after  12  months  and  in  case  of  a  run-off,  the  Board  must  place  on. 
the  ballot  the  two  choices  which  received  the  largest  and  next-largest 
number  of  votes  in  the  first  election,  (3) . 

6.  The  extent  to  which  employees  have  organized  shall  not  be  con- 
trolling in  determining  the  bargaining  unit  (5). 

All  of  the  changes  made  in  the  Wagner  Act  by  section  9(c)  grew 
out  of  protests  against  practices  of  the  National  Labor  Relations 
Board  which  developed,  particularly  in  the  early  days,  under  the  ex- 
tremely wide  discretion  granted  the  Board  in  the  original  Wagner 
Act  and  proposed  again  in  the  bill  proposed  by  the  majority  of  the 
Democratic  members. 

Under  the  old  Wagner  Act,  as  interpreted  by  the  Board,  the  only 
chance  for  employees  to  get  rid  of  a  bargaining  agent  with  which  they 
were  dissatisfied  was  either  to  organize  a  new  union  or  invite  in  a 
rival  union  and  have  that  union  petition  for  an  election,  which  multi- 
plied jurisdictional  disputes. 

Under  early  rules  of  the  Board,  employers  had  no  rights  whatever 
to  seek  elections,  even  when  two  rival  unions,  both  demanding  recog- 
nition, had  his  plant  tied  up  in  a  strike.  Later  on,  the  Board  changed 
its  rules  to  permit  employers  to  petition  for  an  election  when  two  or 
more  unions  were  demanding  recognition  as  representative  of  the 
same  employees.  Chairman  Herzog  testified  before  the  Senate  com- 


1381 

mittee  that  the  Board  was  about  to  adopt  a  rule  granting  employers 
the  right  to  petition  for  an  election  wlienever  one  union  demanded 
recognition  when  the  subject  came  up  in  legislation  in  1046.  He  made 
it  clear  that  under  the  present  clause,  any  union  can  block  an  election 
asked  by  an  employer  simply  by  withdrawing  its  demand  for  recog- 
nition, and  the  Board  still  retains  its  power  to  order  or  refuse  an 
election. 

The  provision  that  the  regional  hearing  officer  should  merely  trans- 
mit the  record  to  the  Board  and  not  make  recommendations  grew  out 
of  the  contention  at  the  1947  hearings  that  the  regional  officer's 
recommendation  in  nearly  all  cases  became  the  Board's  order,  in  effect 
negating  the  congressional  intent  that  decisions  be  made  by  the  Board. 
There  was  no  testimony  on  this  particular  point  in  the  1949  hearings. 

The  provision  requiring  the  Board  to  treat  all  petitions  alike  and 
not  discriminate  between  independent  and  affiliated  unions  was  in- 
serted in  1947  at  the  request  of  a  number  of  independent  unions,  who 
charged  that  they  had  great  difficulty  because  the  Board  would  dis- 
establish (destroy  by  refusing  it  a  place  on  the  ballot)  an  indej)endent 
union  on  grounds  of  being  employer-assisted,  often  going  back  several 
years,  whereas  it  would  merely  suspend  bargaining  rights  of  a  union 
affiliated  Avith  the  CIO  or  AFL  for  a  month  or  two  under  exactly  the 
same  circumstances.  Joseph  A.  Beirne,  president  of  the  Communica- 
tion Workers  of  America,  the  telephone  union,  urged  the  inclusion  of 
this  language  in  9(c)  in  the  law  in  the  hearings  before  the  subcom- 
mittee (p.  1467)  and  also  asked  for  retention  of  the  language  in  sec- 
tion 10(c)  having  the  same  j)urpose.  Beirne  cited  his  own  union's 
experiences  with  the  Board  to  support  his  request. 

With  regard  to  the  provision  requiring  that  run-off  elections  be 
between  the  two  choices  receiving  the  largest  votes.  Chairman  Herzog 
told  the  Senate  Committee  that  the  Board  favored  that  procedure 
itself  (Senate  hearings,  pp.  329-330).  The  provision  making  valid 
elections  good  for  12  months  was  placed  in  the  law  in  1947  because  of 
testimony  that  a  few  plants  had  been  disrupted  by  the  National  Labor 
Relations  Board  elections  ordered  every  few  months. 

C.  Recognition  of  prohlems  of  '"'' special  groups^'' 

1.  Professional  employees. — Although  the  engineering  profession 
sent  a  witness  who  spoke  for  a  panel  of  engineering  societies  repre- 
senting 165,000  members  before  the  committee  and  presented  an  ex- 
tremely convincing  case  for  retaining  those  provisions  of  the  present 
act,  the  stubborn  insistence  of  the  majority  on  going  back  to  section  9 
of  the  Wagner  Act  indicates  complete  indifference  to  the  problems  of 
the  professional  employee  in  modern  American  industry.  When  the 
Taft-Hartley  Act  was  passed  Congress  dealt  witli  this  problem  by 
including  a  definition  of  professional  employees.  It  also  directed  the 
Board,  whenever  a  group  of  professional  employees  request  it,  to 
^ive  them  a  separate  election  and  not  include  professional  employees 
in  a  bargaining  unit  which  included  nonj^rof  essional  employees  unless 
a  majority  of  the  professional  employees  affected  vote  to  be  so  included. 

The  amendment  was  requested  at  the  1947  hearings  by  nearly  all 
the  professional  engineering  societies  and  also  by  the  national  organi- 
zation of  nurses.  All  of  them  testified  to  having  had  their  members 
included  by  the  Board  in  units  of  production  or  routine  office  workers 
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with  whom  they  had  little  in  common,  the  standards  of  performance 
and  work  output  being  completely  different.  They  testified  that, 
once  having  been  included  in  such  units,  their  members  often  found  it 
impossible  to  persuade  the  Board  to  grant  them  separate  bargaining 
units. 

Chairman  Herzog  testified  that  he  had  no  objection  to  the  provision 
on  professional  employees,  although  he  said  the  definition  was  some- 
what difficult  to  apply.  Mr.  Herzog,  however,  agreed  that  any  defini- 
tion would  of  necessity  be  somewhat  complicated. 

2.  Plant  guards. — The  trend  toward  union  organization  among 
guards  and  other  plant-protection  personnel  was  a  wartime  phenome- 
non which  created  a  difficult  problem  for  the  Labor  Relations  Board 
under  the  Wagner  Act.  Many  guards  are  charged  with  the  duty  of 
reporting  on  employees  who  violate  plant  safety  rules  as  well  as  pro- 
tecting property  against  theft,  sabotage,  or  violent  damage.  Since 
one  of  the  purposes  for  which  plant  guards  were  hired  was  to  protect 
factory  property  if  other  employees  left  the  plant  to  engage  in  a  strike, 
the  Labor  Board  adopted  a  rule  providing  that  guards  organized  must 
be  segregated  in  a  different  bargaining  unit.  Eventually,  however, 
some  of  these  guard  unions  were  assimilated  by  CIO  and  AFL  unions 
which  represented  the  production  employees.  This  meant  that  in 
practice  the  segregation  was  more  tlieoretical  than  real.  The  Board, 
however,  felt  it  had  no  authority  under  the  Wagner  Act  to  limit  em- 
ployees in  their  choice  of  representatives  even  though  two  circuit 
courts  of  appeals  had  noted  the  incompatability  between  the  obliga- 
tions of  the  deputized  plant  guards  to  the  union  and  their  obligations 
to  the  municipality  or  State  which  made  them  special  police  officers. 

A  provision  in  section  9(b)  of  the  Labor-Management  Relations 
Act  attempted  to  solve  this  problem  by  still  protecting  guards  and 
their  right  to  organize  but  provided  that  the  union  which  represented 
them  should  not  be  affiliated  M'ith  labor  organizations  which  did  not 
limit  their  membership  to  guards.  In  other  words,  it  recognized  that 
the  guards  were  entitled  to  organize  and  bargain  collectively  but  also 
recognized  that  they  should  not  be  placed  in  a  position  in  which  their 
subjection  to  union  discipline  might  bring  about  a  conflict  of  loyalties. 

No  evidence  was  produced  before  the  subcommittee  to  show  that 
this  compromise  has  worked  inequitably.  The  Republican  minority 
is  therefore  at  a  loss  to  understand  why  the  majority  would  delete 
the  section  relating  to  guards  from  section  9. 

3.  Crafts. — In  amending  the  Wagner  Act  in  1947  Congress  took  into 
account  a  long-standing  grievance  of  craft  unions  against  the  rules  of 
decision  which  the  National  Labor  Relations  Board  had  developed  in 
representation  cases.  Generally  speaking,  in  plants  which  had  not 
been  organized  previously  the  Board  had  provided  an  opportunity  for 
members  of  genuine  craft  unions  to  vote  in  a  separate  unit  and  thus 
secure  representation  of  their  own  if  they  so  desired.  A'VHiere  some 
other  union,  however,  had  organized  a  company  on  a  plant-wide  or 
system-wide  basis,  and  been  certified,  the  Board  was  i-eluctant  ever  to 
place  members  of  a  craft  group  in  a  separate  voting  unit.  Its  theory 
was  that  the  prior  certification  was  controlling  even  though  a  craft 
union  which  should  later  file  a  petition  had  not  been  a  party  to  the 
original  election  proceeding. 
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The  result  of  this  rule  was  that  the  Board  in  many  cases  virtually 
compelled  skilled  artisans  to  remain  parts  of  a  comprehensive  plant 
unit.  The  1947  amendments  to  section  9  (b)  did  away  with  this 
inequitable  rule  by  providing  that  the  Board  could  not  decide  that  a 
craft  unit  was  in  appropriate  per  se  on  the  ground  that  a  different  miit 
had  been  established  by  a  prior  Board  determination.  It  still  left  the 
Board  free,  however,  to  review  all  the  facts  in  determining  what  unit 
should  be  approprite  to  carry  out  the  policies  of  the  act  and  to  decide 
whether  the  proposed  unit  had  genuine  craft  characteristics. 

Again  no  evidence  has  been  produced  to  justify  any  return  of  the 
old  rule  and  the  minority  believes  that  the  provision  in  existing  law 
which  gives  proper  recognition  to  the  claims  of  craft  unions  in  repre- 
sentation cases  should  be  retained. 

6.   FREE    SPEECH 

The  bill  (H.  E.  2032)  would  in  practical  effect  deny  to  employers 
the  right  of  free  speech,  by  repealing  the  provisions  of  the  Labor- 
Management  Relations  Act,  1947,  which  specifically  recognize  that 
right  and  enjoin  the  Board  to  observe  it.  The  minority  is  convinced, 
as  a  result  of  the  hearings  on  the  bill,  that  some  changes  should  be 
made  in  the  "free  speech"  provisions  of  the  1947  act,  but  no  justifica- 
tion whatever  was  made  for  abandoning  the  provision  completely. 

The  need  for  a  ""free  speech"  provision  had  its  origin  in  various 
restrictive  doctrines  promulgated  by  the  National  Labor  Eelations 
Board.  In  the  first  few  years  of  the  Wagner  Act,  the  Board  developed 
a  theory  under  which  it  would  hold  whatever  the  employer  said  that 
was  critical  of  the  union  to  be  coercive  as  a  matter  of  law,  if  the 
Board  found  the  "totality"  of  the  employer's  conduct  to  be  antiunion. 
"When  the  Board  made  such  findings  and  holdings,  it  would  issue  a 
cease  and  desist  order  against  the  speech  itself  and  thereb}^  attempt 
to  seal  the  employer's  lips  for  the  future. 

This  doctrine  was  abandoned  by  the  Board  after  the  Supreme  Court 
(in  Thomas  v.  Colli m)  warned  the  Board  that  employers  as  well  as 
miions  had  a  right  of  free  speech  in  labor  controversies. 

Thereupon  the  Board  developed  another  doctrine  to  take  the  place 
of  the  first — that  speech  by  the  employer  critical  of  union  propaganda 
would  be  treated  as  coercive  if  made  to  employees  during  working 
hours,  or  if  the  employer  had  done  something  else,  even  severable 
from  and  unrelated  to  the  speech,  which  the  Board  found  to  be  an 
unfair  labor  practice.  Moreover,  speech  by  the  employer  or  the  em- 
ployer's agents  that  was  at  all  critical  of  union  propaganda  would 
be  uniformly  used  by  the  Board  to  show  that  employees  who  had  been 
discharged  were  in  fact  discharged  for  union  activities,  or  that  the 
employer  was  not  bargaining  in  good  faith  when  he  refused  to  accede 
to  a  union  demand. 

These  changing,  but  always  restrictive,  doctrines  of  the  Board  with 
respect  to  speech  by  the  employer  had  very  practical  effects  in  day- 
to-day  labor-management  relations.  The  unions  could  say  anything 
they  wanted  to,  whether  true  or  not,  but  the  employer  dared  not  say 
a  word  in  reply.  A  free-speech  amendment  to  the  Wagner  Act  was 
endorsed  hy  the  American  Federation  of  Labor  in  1940,  when  the 
AFL,  struggling  to  maintain  the  identity  of  its  crafts  in  the  face  of 
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industrial-unit  determinations  being  made  by  the  Board,  found  that 
employers  dared  not  speak  in  favor  of  AFL  unions, 

Tlie  bill  (H.R.  2032)  reported  by  the  committee  would  authorize 
the  Board  to  return  to  its  old  restrictive  doctrines,  or  to  develop  new- 
ones,  as  it  saw  fit.  No  justification  whatever  is  shown  by  the  majority 
of  the  Democratic  members  for  this  intended  action. 

7.    COERCION    BY   UNIONS 

Under  existing  law,  employees  are  protected  in  their  freedom  of 
choice  in  organizational  matters  and  concerted  activities  from  restraint 
and  coercion  by  either  employers  or  labor  organizations  and  their 
agents.  Although  even  opponents  of  the  Taft-IIartloy  Act  who  ap- 
peared before  the  subcommittee  had  to  concede  that  unions  were 
occasionally  giiilty  of  coercing  individual  workers,  the  partisan  char- 
acter of  H.Iv.  2032  is  further  indicated  by  the  significant  omission  of 
the  prohibition  of  such  practices  by  unions.  Yet  the  hearings  before 
the  subcommittee  as  well  as  prior  to  hearings  held  by  this  committee 
and  its  special  committees  in  1947  and  194-8  are  replete  with  testimony 
and  documentary  evidence  of  the  frequent  occurrence  of  such  conduct 
by  unions. 

An  interesting  example  is  the  decision  handed  down  by  the  National 
Labor  Relations  Board  less  than  a  month  ago  in  United  Funnture 
'Wor'ker^  of  America,  Local  309,  CIO  and  Smith  Cabinet  Manufactur- 
ing Co.  In  that  case  the  Board  found : 

We  find,  as  tlid  the  trial  examiner,  that  the  following  conduct  attributable  to 
the  respondents  or  their  agents  constituted  restraint  and  coercion  within  the 
meaning  of  section  8  (b)  (1)  (A)  :  (1)  The  carrying  of  sticks  by  tlie  pickets  on 
the  picket  line  ;  (2)  the  open  piling  of  bricks  for  use  by  the  pickets  ;  (3)  the  block- 
ing of  plant  entrance  by  (A)  railroad  ties,  (B)  automobiles,  (C)  raised  gutter 
plates,  and  (D)  tacks;  (4)  the  threat  of  violence  to  the  nonstriking  employees 
over  the  loundspeaker ;  (5)  the  threat  of  bodily  harm  to  employees  Homer 
Williams,  Ruby  Winslow,  Dorothy  Strange,  and  Wiley  Williams;  (6)  the  in- 
timidation of  and  threats  of  violence  to  nonstriking  employees,  including  spe- 
cifically Walter  Hilton,  Milt  Trinkle,  Ralph  Dobbins,  Mabel  Asher,  and  Mirel 
Mount:  (7)  the  warning  given  nonstriking  employee  Albert  Holt  that  "when  we 
get  in  with  the  union  you  old  fellows  won't  have  a  job";  (8)  the  placing  of 
J)ickets  in  such  a  manner  as  to  prevent  nonstriking  employees  from  performing 
their  work  during  the  boxcar  incident;  (9)  the  goon  squad  mass  assaults  upon 
various  nonstriking  employees  and  the  overturning  of  the  automobiles  belonging 
to  employee  Hyde;  (10)  the  assaults  committed  upon  nonstriking  em- 
ployees *  *  *  ;  ( 11 )  the  damage  to  the  automobile  of  White  during  the  aforesaid 
assault;  (12)  the  barring  from  the  plant  of  Superintendent  Simpson  and  Fore- 
man McKinney  by  force  and  intimidation  ;  (13)  the  assaults  upon  Superintendent 
Simpson;  (14)  the  attempt  to  upset  Foreman  McKinney's  automobile  as  he 
sought  to  enter  the  plant  and  the  damage  thereto  as  McKinney  later  drove 
past  the  plant. 

It  has  been  argued  that  it  is  unnecessary  for  the  National  Labor 
Relations  Act  to  prohibit  such  practices  by  unions  as  there  are  State 
laws  and  local  ordinances  which  prohibit  violence  and  other  breaches 
of  the  peace.  It  is  elementaiw  that  there  are  forms  of  effective  coercion 
which  do  not  constitute  crimes  under  State  and  local  law.  But  what 
is  even  more  pertinent,  investigations  by  committees  of  this  House  and 
the  Senate  have  demonstrated  the  frequent  break-down  of  local  law 
enforcement  during  labor  disputes.  As  one  of  the  witnesses  pointed 
out,  the  existence  of  local  ordinances  did  not  solve  the  problem  of 
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violence  at  West  Allis,  Wis.,  when  the  40-man  police  force  of  that  city 
was  confronted  with  the  problem  of  acts  of  violence  committed  by 
more  than  2,000  pickets  during  the  protracted  strike  at  the  Allis- 
Chalmers  plant  (testmiony  of  Harold  W.  Storey,  hearings,  p.  2841). 
The  repoit  of  the  Joint  Committee  on  Labor-Management  lielations 
specifically  found — 

We  have  observed  one  factor  running  throughout  these  hearings — the  inade- 
quacy of  local  and  State  laws,  or  of  their  enforcement,  to  protect  the  right  to  work 
during  a  strike.  In  some  instances  the  piclceting  amounted  to  outright  plant 
seizure.  Supervisoi-s  and  top  management  were  denied  access  to  the  plant  as 
well  as  rank  and  file  workers.  In  one  incident,  cited  below,  the  strikers  invaded 
the  plant  and  forcibly  ejected  employees  who  had  continued  at  work. 

It  is  therefore  ap^jarent  that  when  unions  argue  coercion  and  in- 
timidation should  be  dealt  with  exclusively  under  local  law,  they  do 
so  because  they  wish  to  remain  reasonably  free  to  engage  in  such 
tactics. 

Few  defenders  of  unions  are  candid  enough  to  base  their  objections 
to  section  8(b)  (1)  of  the  Taft-Hartley  Act  on  this  ground,  however. 
They  generally  contend  that  if  this  provision  remains  in  the  act  unions 
and  their  agents  will  be  subjected  to  a  "double  penalty,"'  one  under 
Federal  law  and  one  under  State  law.  This  ignores  the  fact  that  there 
are  various  forms  of  economic  coercion,  such  as  threatening  workers 
who  will  not  join  imions  or  engage  in  strikes  with  the  loss  of  their 
jobs,  which  are  not  prohibited  under  any  State  law.  It  also  ignores 
the  fact  that  an  employer  who  threatens  physical  violence  to  his 
vrorkers  or  hires  thugs  to  make  them  stay  out  of  unions  is  also  subject 
to  double  penalties,  as  such  conduct  is  a  violation  of  criminal  codes  as 
well  as  section  8(a)  (l)'of  the  National  Labor  Relations  Act.  There 
seems,  therefore,  to  be  neither  logic  nor  fairness  in  the  desire  of  the 
majority  of  the  Democratic  members  to  render  unions  and  their  agents 
immune  from  the  unfair  labor  practice  provisions  of  the  act  when  they 
engage  in  such  conduct. 

8.   NON COMMUNIST   AFFIDAVIT 

Section  9(h)  of  the  present  act  requires  that  all  officers  of  a  union 
and  any  international  with  which  it  is  affiliated  must  liave  tiled  v\-itli 
the  National  Labor  Relations  Board  affidavits  that  they  are  not 
members  of  the  Communist  Party  or  of  any  organization  advocating 
the  overthrow  of  the  Government  by  force  or  violence  before  the 
Board  or  general  counsel  can  process  or  investigate  any  unfair  practice 
charge  or  election  petition  filed  by  such  union.  The  purpose  of  this 
provision  is  Ivrofold:  (1)  To  give  the  rank-and-file  members  of  unions 
dominated  by  Communists  something  concrete  on  Avhich  to  wage  a 
campaign  to  get  rid  of  such  leaders;  and  (2)  to  turn  the  spotlight  on 
unions  controlled  by  Communist  officei'S. 

In  the  face  of  our  experience  with  the  sabotage  of  production  by 
Communist-dominated  unions  in  the  months  before  Russia  enteied 
World  War  II,  and  with  the  United  States  Government  now  spendinii: 
billions  of  dollars  in  a  world-wide  "cold  war"  against  communism  and 
the  totalitarian  expansion  of  Soviet  Russia,  it  is  inconceivable  to  the 
,  signers  of  this  report  that  the  House  will  acquiesce  in  the  elimiitation 
I  of  these  mild  deterrents  to  Communist  fiftli-column  infiHritio'i  ijito 
the  American  labor  movement,  as  would  be  done  under  H.R.  2032. 
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The  only  objection  which  union  leaders  have  advanced  against  these 
provisions  is  that  they  "insult"  the  loyalty  of  union  officials  by  requir- 
ing them  to  sign  affidavits  that  they  are  not  Comnuniists.  If  such  a 
requirement  is  an  insult,  then  every  Member  of  the  House  and  every 
employee  of  the  Federal  Government  up  to  and  including  Cabinet 
officers  is  subject  to  tlie  same  "insult,"  because  under  provisions  which 
have  been  included  in  appropriation  bills  for  several  years  these 
officials  are  required  to  sign  such  affidavits  as  a  condition  of  receiving 
their  pay. 

This  objection  of  union  officials  is  even  less  supportable  in  view  of 
the  fact  that  some  of  the  best  evidence  of  Communist  domination  of 
international  unions  comes  from  these  same  labor  le<aders.  Such  inter- 
national unions  as  the  united  electrical  workers,  fur  worker's,  farm 
equipment  workers,  mine,  mill,  and  smelter  workers,  and  longshore- 
men and  warehouse  workers  of  the  CIO  have  been  attacked  by  the 
latter's  own  leaders  las  being  Communist-dominated.  In  fact,  just  the 
other  day,  on  March  25,  the  officers  of  the  farm  equipment  workers 
defied  an  order  from  the  CIO  that  they  amalgamate  with  the  UAW, 
Avhich  order  had  as  its  avowed  purpose  the  dilution  of  the  Communist: 
leadership  of  the  farm  equipment  group. 

The  December  31,  1948,  report  of  the  joint  committee  (pp.  35-45) 
•contains  an  excellent  review  of  experience  under  the  affidavit  provision 
up  to  date  and  cites  many  instances  where  unions  have  utilized  it  to 
rid  themselves  of  Communist  leadership. 

William  Green,  president  of  the  AFL,  told  the  Senate  Labor  Com- 
mittee (pp.  3360-3361)  that  while  he  was  not  asking  for  inclusion  of 
the  non-Communist  affidavit  provision  in  the  law,  that  he  had  no  per- 
sonal objection  to  its  inclusion.  Secretary  of  Labor  Tobin,  testifying 
before  the  Senate  Labor  Committee  (pp.  674-676),  while  he  objected 
to  the  Taft-Hartley  Act  provision,  wanted  to  make  it  a  crime  for  any 
union  officer  to  be  a  member  of  the  Communist  Party,  which  would  be 
an  even  more  stringent  sanction.  Other  evidence  of  the  effectiveness  of 
the  present  provisions  in  assisting  management  and  rank  and  file  em- 
ployees in  getting  rid  of  Communist-controlled  unions  will  be  found 
in  the  testimony  before  the  subcommittee. 

In  view  of  the  many  other  grave  steps  which  the  Congress  is  taking 
and  will  be  called  upon  to  take  to  check  Communist  aggression  and 
infiltration  all  over  the  world,  it  seems  inconceivable  that  the  House 
could  accept  the  provisions  of  H.  E.  2032  that  do  away  with  this  very 
mild  deterrent  to  Communist  infiltration  in  the  American  labor 
movement. 

The  failure  of  officers  of  the  united  electrical  -workers,  notoriously 
Communist-controlled  CIO  international,  to  file  non-Communist  affi- 
davits was  the  primary  ground  on  which  the  Atomic  Energy  Com- 
misison  ordered  the  General  Electric  Co.  to  stop  dealing  with  that 
union  at  two  atomic-enegy  installations  for  security  reasons  (see  ex- 
change of  letters  between  AEC  and  GE,  pp.  3779-3786  of  Senate  Labor 
Committee  hearings).  If  section  9  (h)  is  stricken  from  the  act,  as  the 
majority  bill  proposes,  the  Atomic  Energy  Commisison  could  not  take 
such  action  to  protect  atomic-energy  secrets  because  the  law  would 
then  compel  General  Electric  to  recognize  and  deal  with  the  united 
electrical  workers. 
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Closely  related  to  this  provision  in  the  present  law  is  the  require- 
ment (sec.  9  (f)  and  (g))  requiring  that  unions,  as  a  condition  to 
utilization  of  the  National  Labor  Relations  Act,  furnish  to  the  Secre- 
tary of  Labor  and  to  their  members  amiual  reports  of  their  receipts 
and  disbursements  during  tlie  preceding  year.  The  great  majority  of 
well-run  unions  furnish  such  reports  to  their  members,  but  the  Taft- 
Hartley  Act  provision  has  had  a  salutary  effect  on  those  few  which  did 
not  furnish  such  information.  There  appears  to  be  no  valid  reason  for 
eliminating  from  the  law  this  protection  of  the  right  of  union  members 
to  an  honest  accomiting  of  their  funds. 

9.   PROTECTION   OF  EMPLOYEE  RIGHTS  IN   WELFARE  FUNDS 

With  no  apparent  reason  discernible  on  the  record,  the  bill  (H.  R. 
2032)  wipes  out  all  of  the  safeguards  on  so-called  health  and  welfare 
funds  now  provided  by  la'w. 

Section  302  of  the  Taft-Hartley  Act  simply  requires,  whenever 
direct  employer-contributions  to  welfare  funds  are  provided  by  con- 
tract, that  the  fund  shall  be  a  trust  fund  with  the  employee  entitled 
to  protect  his  rights  by  appeal  to  the  courts,  that  such  funds  shall 
be  jointly  administered  by  employer  and  union  representatives,  and 
that  the  detailed  basis  on  which  benefits  are  to  be  payable  shall  be 
set  forth  in  the  agreement  establishing  the  fund. 

Its  purpose  is  to  protect  such  funds  from  becoming  union  "slush" 
funds  and  to  assure  that  they  are  held  in  trust  for  the  purpose  of  pay- 
ing the  benefits  to  employees  for  which  they  are  establislied. 

Section  302  also  requires  that  check-off  of  union  dues  be  authorized 
in  writing  by  the  individual  employee  affected,  which  is  a  minimum 
protection  for  employees  against  having  their  pay  checks  diverted 
for  purposes  which  they  disapprove. 

More  than  3,000,000  employees  are  now  covered  by  such  welfare 
funds,  and  the  total  in  such  funds  runs  into  tens  of  millions  of  dollars. 
Payments  into  the  United  Mine  Workers  fund  alone,  for  instance, 
amount  to  $250,000  per  day.  With  such  huge  sums  involved,  the  neces- 
sity of  protecting  employees  against  improper  diversion  or  use  of  the 
funds  is  apparent. 

Secretary  of  Labor  Tobin,  in  testifying  before  the  Senate  Labor 
Committee  (pp.  529-530),  agreed  that  statutory  protection  of  em- 
ployees' rights  in  such  funds  was  advisable  and  necessary,  but  objected 
to  the  present  provision  on  the  ground  that  it  interferes  with  "free 
collective  bargaining."  Secretary  Tobin  suggested  a  separate  statute. 

There  appears  to  be  no  basis  for  the  charge  that  the  present  law  has 
interfered  with  the  negotiation  of  welfare  funds,  since  the  record  shows 
(joint  committee  December  31  report,  pp.  89-99)  that  the  number  of 
employees  covered  by  such  funds  has  doubled  in  the  past  2  years. 

Wiile  the  undersigned  members  are  willing  to  agree  that  the  subject 
might  be  more  adequately  and  wisely  covered  in  a  separate  statute, 
until  such  a  statute  is  enacted  we  can  see  no  justification  whatever  for 
wiping  out  the  protection  of  employees'  rights  provided  by  the  exist- 
ing law. 
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10.  PROHIBITION  OF  STRIKES  BY  FEDERAL  EMPLOYEES 

Section  305  of  the  Labor-Management  Relations  Act  of  1947,  which 
makes  it  unlawfnl  for  any  employee  of  the  United  States  Government 
or  any  agency  thereof  to  engage  in  a  strike  on  penalty  of  immediate 
discharge  and  loss  of  reemployment  rights  for  3  years,  would  be  re- 
pealed by  H.  E.  2032. 

Once  again,  the  bill  recommended  by  the  majority  of  the  Democratic 
members  repeals  a  vital  safeguard  of  the  public  interest  without  any 
foundation  in  the  record  and  without  the  slightest  showing  that  it  has 
worked  any  hardship  or  been  other  than  helpful  in  accomplishing  its 
pui'pose  of  preventing  strikes  by  Government  employees. 

In  1947,  all  appropriation  bills  had  carried  for  several  years  a  rider 
prohibiting  payment  of  any  funds  to  any  Government  employee  who 
participated  in  a  strike,  in  effect  outlawing  strikes  by  Federal  em- 
ployees. All  section  305  does  is  to  write  this  prohibition,  which  never 
has  been  opposed  seriously  in  Congress,  into  permanent  law. 

It  is  recognized  by  all  students  of  Government  that  if  a  right  of 
government  employees  to  stril^e  'were  recognized  or  asserted  generally, 
it  would  destroy  the  foundation  of  organized  society,  since  without 
government  on  the  job  there  could  be  no  law  and  order.  The  experience 
of  some  European  countries  in  i-ecent  years  w^ith  strikes  of  government 
emplo3^ees  demonstrates  forcibly  this  danger. 

The  undersigned  membei'S  believe  that  this  protection  of  the  public 
interest  is  a  vital  safeguard  in  existing  law,  and  its  absence  in  H.  E. 
2032  is  another  evidence  of  the  complete  inadequacy  and  one-sidedness 
of  that  bill.  Secretary  Tobin,  in  testifying  before  the  Senate  Labor 
Committee  (pp.  672,  673,  690),  said  that  he  favored  outlawing  strikes 
by  Government  employees,  but  for  some  unexplained  reason,  did  not 
want  the  existing  provision  retained. 

IV.  Desirable  Changes  in  Existing  Law 

The  sponsors  and  supporters  of  the  Labor-Management  Eelations 
Act  of  1947  never  have  taken  the  position  that  the  law  is  sacrosanct 
and  connot  be  improved.  No  law  is  perfect,  and  certainly  in  a  statute 
as  involved  and  complicated  as  the  Labor-Management  Eelations  Act, 
experience  was  bound  to  show  the  need  and  wisdom  of  some  changes. 

Labor  relations  practices  are  changing  constantly  in  a  dynamic, 
free  enterprise  economy  such  as  we  have  in  the  United  States,  and  new 
problems  arise  frequently.  The  Eei^ublican  Members  regard  it  as 
tragic  that  for  12  years  the  original  Wagner  Act  was  regarded  by  large 
segments  of  organized  labor  and  the  Congress  as  untouchable.  That 
view  prevailed  long  after  experience  had  demonstrated  the  need  for 
many  changes  and  the  House  had  twice  passed  bills  proposing  numer- 
ous revisions  which  finally  were  made  in  the  Taft-Hartley  Act.  Indeed, 
it  was  the  accumulation  of  problems  in  this  field  for  12  yeare  without 
any  action  by  Congress  that  ultimately  made  necessary  the  le]i,<rthy 
and  complicated  overhauling  of  national  labor  relations  policy  which 
the  Labor-Management  Eelations  Act  of  1947  accomplished. 
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Xow  comes  a  majority  of  the  Democratic  Members  demanding  a 
rubber  stamp  approval  of  H.  E.  2032,  thus  taking  the  same  attitude 
which  led  to  the  growth  of  a  log  jam  of  i^roblems  in  this  field  in  the 
lOSO's  and  early  lOlO's.  The  majoi'ity  of  the  Democratic  IMembers 
is  insisting  that  this  bill,  not  even  di-afted  in  Congress  and  written 
before  any  hearings  had  been  held,  must  be  approved  by  Congress  in 
exactly  the  form  in  which  it  was  originally  sent  to  Congress  by  the 
Sed'etaiy  of  Labor. 

We  cannot  by  any  stretch  of  the  imagination  regard  such  a  procedure 
as  wise,  sound,  or  likely  to  contribute  constructively  to  the  solution 
of  the  problems  in  this  tremendously  important  field  of  labor  relations. 

The  Republican  minority  reiterates  its  willingness  to  support  any 
changes  in  existing  law  for  which  a  sound  case  can  be  made  on  the  basis 
of  factual  evidence  and  actual  experience.  A  number  of  such  changes 
w^ere  recommended  in  the  Report  of  the  Joint  Committee  on  Labor- 
Management  Relations  in  its  report  of  December  31,  1948  (S.  Rept. 
986,  pt.  3),  but  although  these  recommendations  were  based  upon  a 
study  of  the  actual  operation  of  the  law,  neither  the  subcommittee  nor 
the  full  committee  made  any  examination  of  these  proposals. 

Further  consideration  of  this  report  and  of  the  testimony  offered 
at  the  hearings  before  the  subcommittee  has  convinced  the  Republican 
members  that  some  additional  changes  in  the  Labor-lSIanagement 
Relations  Act  beyond  those  recommended  by  the  joint  committee 
would  be  desirable.  The  minority  was  sought  to  discuss  some  of  thes'j 
changes  in  the  full  committee,  but  the  committee  was  unwilling  to  en- 
tertain any  explanations  of  the  alternative  proposals  submitted. 
Consequently  when  the  bill  is  brought  before  the  House,  the  Repub- 
lican minority  will  offer  amendments  to  the  provisions  of  existing  law 
which  seems  to  I'equire  some  correction  or  clarification.  Among  these 
proposals  will  ])e  the  following : 

1.  Elimination  of  the  requirement  that  a  referendum  must  be  held 
to  authorize  the  negotiation  of  any  conti-act  requiring  a  union  shop 
or  maintenance  of  membership. 

2.  A  revision  of  the  present  restrictions  on  the  enforcement  of  com- 
pulsory union  membership  contracts,  by  exempting  em]iloyers  and 
labor  miions  from  liability  for  unfair  labor  practices  where  an  em- 
ployee's expulsion  from  the  union  is  based  on  m.embership  in  the 
Communist  Party  or  some  other  subversive  gi'oup  or  is  based  on  the 
employee's  encouragement  or  participation  in  a  wildcat  strike  in  breach 
of  contract. 

3.  A  clarification  of  the  separation  of  the  prosecuting  and  quasi- 
judicial  functions. 

4.  A  modification  of  the  provisions  relating  to  the  secondary  boy- 
cott which  would  recognize  the  validity  of  struck  work  clauses  in 
their  application  to  mem.bers  of  the  same  local  labor  organization  in 
strikes  called  by  the  lawful  bargaining  representative  for  economic 
objectives. 

5.  A  broadening  of  the  Communist  disclaimer  section  which  would 
require  management  as  vrell  as  union  officials,  including  persons  em- 
ployed both  by  management  and  labor  organizations,  to  participate 
in  the  making  of  labor  policy  or  in  bargaining  negotiations,  to  exe- 
cute affidavits  as  a  condition  precedent  to  using  the  processes  of  the 
National  Labor  Relations  Act. 

85-167 — 74 — pt.  2 20 
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6.  An  elimination  of  some  of  the  unnecessary  procedures  in  the 
national  emergency  sections  in  conformity  with  the  recommendations 
of  the  Director  of  the  Mediation  and  Conciliation  Service. 

Samuel  K.  McConnell,  Jr., 
Kalph  W.  Gwinn, 
Walter  E.  Brehm,^ 
WiNT  Smith, 
Carroll  D.  Kearns, 
Richard  Nixon, 
Thruston  B.  Morton,^ 
T.  H.  Werdel, 
Harold  H.  Velde. 


1  Mr.  Brehm  and  Mr.  Morton  join  in  condemning  the  evils  of  the  closed  shop,  but  wish  to 
be  recorded  as  not  being  opposed  to  closed  shops  voluntarily  agreed  to  under  safeguards  to 
protect  against  those  evils. 


29.  (Source:  Hearings  on  Senate  Resolution  248,  81st  Congress, 
2d  Session,  April  4,  5,  and  6,  1950.  Government  Printing  Office 
1950) 


REORGANIZATION  PLAN  NO.  12  OF  1950 


TUESDAY,   APRIL  4,    1950 

United  States  Senate, 
Committee  on  Expenditures  in  the  Executive  Departments, 

Washington,  D.O. 

The  committee  met,  pursuant  to  call,  at  10  a.m.,  in  room  357,  Senate 
Office  Building.  Senator  John  L.  McClellan  (chairman)  presiding. 

Present :  Senators  McClellan,  Hoey,  O'Conor,  Ives,  Smith  of  Maine, 
and  Schoeppel. 

The  Chairman.  The  committee  will  come  to  order.  The  purpose  of 
this  meeting  is  to  hold  hearings  on  Senate  Eesolution  248,  which  has 
for  its  purpose  the  disapproval  of  Reorganization  Plan  No.  12,  1950, 
submitted  by  the  President  on  March  13. 

For  the  purpose  of  the  record  I  will  ask  that  the  President's  mes- 
sage and  plan  of  reorganization  No.  12  be  inserted  in  the  record  at 
this  point,  and  that  a  copy  of  Senate  Resolution  248  also  be  printed 
in  the  record,  and  following  that  staff  memorandums  prepared  by 
the  staff  of  this  committee  be  inserted  in  the  record. 

(The  documents  referred  to  are  as  follows:) 

[H.  Doc.  516,  81st  Cong.,  2d  sess.] 

Message  From  the  President  of  the  United  States,  Transmitting  Reorga- 
nization Plan  No.  12  of  1950  Providing  for  Reorganization  in  the  National 
Labor  Relations  Board 

To  the  Congress  of  the  United  States: 

I  transmit  herewith  Reorganization  Plan  No.  12  of  1950,  prepared  in  accord- 
ance with  the  Reorganization  Act  of  1949  and  providing  for  reorganizations  in  the 
National  Labor  Relations  Board.  My  reasons  for  transmitting  this  plan  are  stated 
in  an  accompanying  general  message. 

After  investigation,  I  have  found  and  hereby  declare  that  each  reorganization 
included  in  Reorganization  Plan  No.  12  of  1950  is  necessary  to  accomplish  one  or 
more  of  the  puriJoses  set  forth  in  section  2(a)  of  the  Reorganization  Act  of  1949. 

The  taking  effect  of  the  reorganizations  included  in  this  plan  may  not  in  itself 
result  in  substantial  immediate  savings.  However,  many  benefits  in  improved 
operations  are  probable  during  the  next  years  which  will  result  in  a  reduction  in 
expenditures  as  compared  with  those  that  would  be  otherwise  necessary.  An 
itemization  of  these  reductions  in  advance  of  actual  experience  under  this  plan 
is  not  practicable. 

Harry  S.  Truman. 

The  Wsite  House,  March  13,  1950. 

(1391) 


1392 

Reorganization  Plan  No.  12  of  1950 

Prepared  by  the  President  and  transmitted  to  the  Senate  and  the  House  of 
Representatives  in  Congress  assembled,  March  13,  1950,  pursuant  to  the  pro- 
visions of  the  Reorganization  Act  of  1949,  approved  June  20,  1949 

NATIONAL  LABOR  RELATIONS   BOARD 

Section  1.  Transfer  of  functions  to  the  Chairman. —  (a)  Subject  to  the  provi- 
sions of  subsection  (b)  of  this  section,  there  are  hereby  transferred  from  the 
National  Labor  Relations  Board,  hereinafter  referred  to  as  the  Board,  and  from, 
the  General  Counsel  of  the  Board,  to  the  Chairman  of  the  Board,  hereinafter  re- 
ferred to  as  the  Chairman,  the  executive  and  administrative  functions  of  the 
Board  and  of  the  General  Counsel,  including  their  functions  with  respect  to  (1) 
the  appointment  and  supervision  of  personnel,  (2)  the  distribution  of  business 
among  personnel  and  among  administrative  units,  and  (3)  the  use  and  esi)endi- 
ture  of  funds. 

(b)  (1)  In  carrying  out  any  of  his  functions  under  the  provisions  of  this 
section  the  Chairman  shall  be  governed  by  general  policies  of  the  Board  and  by 
such  regulatory  decisions,  findings,  and  determinations  as  the  Board  may  by  law 
be  authorized  to  make. 

(2)  The  appointment  by  the  Chairman  of  the  heads  of  major  administrative 
units  under  the  Board  shall  be  subject  to  the  approval  of  the  Board. 

(3)  Pei'sonnel  employed  regularly  and  full  time  in  the  immediate  offices  of 
members  of  the  Board  other  than  the  Chairman  shall  not  be  affected  by  the 
provisions  of  this  reorganization  plan. 

(4)  There  are  hereby  reserved  to  the  Board  its  functions  with  respect  to  revis- 
ing budget  estimates  and  with  respect  to  determining  upon  the  distribution  of 
appropriated  funds  according  to  major  programs  and  purposes. 

Sec.  2.  Performance  of  transferred  functions. — The  Chairman  may  from  time 
to  time  make  such  provisions  as  he  shall  deem  appropriate  authorizing  the  per- 
formance by  any  officer,  employee,  or  administrative  unit  under  his  jurisdiction 
of  any  function  transferred  to  the  Chairman  by  the  provisions  of  this  reorganiza- 
tion plan. 

Sec.  3.  Transfer  of  functions  to  Board. — All  functions  of  the  General  Counsel  of 
the  Board  not  transferred  by  the  provisions  of  section  1  of  this  reorganization 
plan  are  hereby  transferred  to  the  Board.  The  office  of  such  General  Coimsel 
(provided  for  in  section  3(d)  of  the  National  Labor  Relations  Act,  as  amended 
29  U.S.C.  153(d) )  is  hereby  abolished. 


[S.  Res.  248,  81st  Cong.,  2d  sess.] 

RESOLUTION 

Resolved,  That  the  Senate  does  not  favor  the  Reorganization  Plan  Numbered 
12  of  1950  transmitted  to  Congress  by  the  President  on  March  13,  1950. 


March  20, 1950. 
Staff  Memorandum  No.  81-2-33. 

Subject :  Reorganization  Plan  No.  12  of  1950  to  Reorganize  the  National  Labor 
Relations  Board. 

PROVISIONS 

Section  1 :  Transfers  to  NLRB  Chairman  executive-administrative  functions  of 
the  Board  and  of  tbe  General  Counsel,  including  ia)  appointment  and  super- 
vision of  personnel,  (&)  distribution  of  business  among  personnel  and  adminis- 
trative units,  and  (c)  use  and  expenditure  of  funds,  subject  to  following  limi- 
tations : 

(a)  The  Chairman  shall  be  governed  by  major  policies,  regulatory  deci- 
sions, findings,  and  determinations  of  the  Board  as  authorized  by  law  ; 

(&)   The  appointment  by  the  Chairman  of  the  heads  of  the  major  admin- 
•    istrative  units  under  the  jurisdiction  of  the  Board  shall  be  subject  to  approval 
of  the  Board ; 
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(c)  Full  time,  regnilarly  employed  personnel  in  the  immediate  offices  of 
members  of  the  Board  other  than  the  Chairman  are  exempted  from  provi- 
sions of  the  reorganization  plan  ; 

(d)  The  Board's  functions  relating  to  revising  budget  estimates  and 
determining  distribution  of  appropriated  funds  according  to  major  programs 
are  reserved  to  the  Board. 

Section  2 :  Authorizes  the  Chairman  to  delegate  to  any  officer,  employee  or 
administrative  unit  of  NLRB  any  function  transferred  to  him  by  section  1. 

Section  3  :  Transfers  all  functions  of  General  Counsel  not  transferred  by  section 
1  to  the  Board.  Abolishes  office  of  the  General  Counsel. 

STATUTORY   BACKGROUND   OF   THE   GENERAL   COUNSEL 

Lahnr-Management  Relations  Act,  IdJfl 

The  office  of  the  General  Counsel  of  the  NLRB  was  established  by  section  3 
(d)  of  the  Labor-Management  Relations  Act  of  1947  (Taft-Hartley  Act),  as 
amended,  Public  Law  101,  Eightieth  Congress,  first  session  (29  U.S.C.  153(d)). 
Its  provisions  follow : 

"Sec.  3  (d).  There  shall  be  a  General  Counsel  of  the  Board  who  shall  be 
-appointed  by  the  President,  by  and  with  the  advice  and  consent  of  the  Senate, 
for  a  term  of  four  yeai's.  The  General  Counsel  of  the  Board  shall  exercise 
general  supervision  over  all  attorneys  employed  by  the  Board  (other  than  trial 
•examiners  and  legal  assistants  to  Board  members)  and  over  the  officers  and 
employees  in  the  regional  offices.  He  shall  have  final  authority,  on  behalf  of 
the  Board,  in  respect  of  the  investigation  of  charges  and  issuance  of  complaints 
under  section  10,  and  in  respect  of  the  prosecution  of  such  complaints  before 
the  Board,  and  shall  have  such  other  duties  as  the  Board  may  prescribe  or  as  may 
be  provided  by  law." 

Senate  and  House  managers  of  the  conference  upon  H.R.  3020.  which  became 
Public  Law  101  of  the  Eightieth  Congress,  expres.sed  their  intent  in  establishing 
the  General  Counsel  in  the  following  language  of  the  conference  report :  ^ 

Conference  report  on  Labor-Management  Relations  Act  of  WJp 

"*  *  *  The  conference  agreement  does  not  make  provision  for  an  independ- 
ent agency  to  exercise  the  investigating  and  prosecuting  functions  under  the 
act,  but  does  provide  that  there  shall  be  a  General  Counsel  of  the  Board,  who 
is  to  be  appointed  by  the  President,  by  and  with  the  advice  and  consent  of  the 
Senate,  for  a  term  of  4  years. 

"The  General  Counsel  is  to  have  general  supervision  and  direction  of  an 
attorney  employed  by  the  Board  (excluding  the  trial  examiners  and  the  legal 
assistants  to  the  individual  members  of  the  Board),  and  of  all  the  officers  and 
■employees  in  the  Board's  regional  offices,  and  is  to  have  the  final  authority  to 
act  in  the  name  of,  but  independently  of  any  direction,  control,  or  review  by, 
the  Board  in  respect  of  the  investigation  of  charges  and  the  issuance  of  com- 
plaints of  unfair  labor  practices,  and  in  respect  of  the  prosecution  of  such  com- 
plaints before  the  Board.  Lie  is  to  have,  in  addition,  such  other  duties  as  the 
Board  may  prescribe  or  as  may  be  provided  by  law.  By  this  provision  responsi- 
bility for  what  takes  place  in  the  Board's  regional  offices  is  centralized  in  one 
individual,  who  is  ultimately  responsible  to  the  President  and  Congress. 

"The  House  bill,  in  the  section  providing  for  the  Administrator,  provided  that 
the  regional  directors  and  the  chief  regional  attorneys  were  to  be  appointed 
ly  the  President  with  the  advice  and  consent  of  the  Senate.  It  was  believed 
that  better  administration  will  result  in  having  responsibility  lodged  in  one 
person  rather  than  having  it  diffused  through  numerous  regional  directors 
and  regional  attorneys,  and  the  conference  agreement  omits  this  provision. 

"Section  4  of  the  conference  agreement  provides  that  each  member  of  the 
Board  and  the  General  Counsel  of  the  Board  shall  receive  a  salary  at  the  rate 
•of  $12,000  per  annum.  This  section  also  provides  that  the  Board  may  not  em- 
ploy any  attorneys  for  tlie  purpose  of  reviewing  transcripts  of  hearings  or 
preparing  drafts  of  opinions,  with  the  exception  that  any  attorney  employed 
for  assignment  as  a  legal  assistant  to  any  Board  member  may,  for  such  member, 
review  transcripts  and  prepare  such  drafts.  There  was  a  provision  in  the  House 
bill  and  also  in  the  Senate  amendment  having  the  same  effect.  This  section  of 
the  conference  agreement  also  provides  that  no  trial  examiner's  report  can  be 

1  Conference  report,  Labor-Management  Relations  Act,  1947  (H.  Kept.  No.  510,  SOth 
Cong.,  1st  sess.),  pp.  37-38. 
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reviewed  either  before  or  after  its  publication  by  any  person  other  than  a  mem- 
ber of  the  Board  or  his  legal  assistant,  and  in  addition  trial  examiners  are 
prohibited  from  advising  or  consulting  with  the  Board  with  respect  to  excep- 
tions taken  to  their  findings,  rulings,  or  recommendations.  A  similar  provision 
was  contained  in  the  Senate  amendment,  but  there  was  no  such  provision  in  the 
House  bill.  The  combination  of  the  provisions  dealing  with  the  authority  of 
the  General  Counsel,  the  provision  abolishing  the  Board's  review  division,  and 
the  provisions  relating  to  the  trial  examiners  and  their  reports  effectively  limits 
the  Board  to  the  performance  of  quasi- judicial  functions." 

National  Labor  Relations  Act  of  19^9 

S.  249,  the  National  Labor  Relations  Act  of  1949  (81st  Cong.,  1st  sess.),  as 
reported,  would  have  repealed  the  Labor-Management  Relations  Act  of  1947 
(Taft-Hartley  Act)  and  reenacted  with  minor  changes  the  National  Labor  Rela- 
tions Act  of  1935  (the  Wagner  Act),  thus  abolishing  the  office  of  General  Counsel 
of  the  NLRB.  A  substitute  for  this  act  by  Senator  Taft,  et  al.,  which  passed 
the  Senate  June  30,  1949,  reenacted  major  provisions  of  the  Taft-Hartley  Act 
with  numerous  important  changes,  one  of  which  was  abolition  of  the  General 
Counsel. 

Report  of  Senate  Committee  on  Labor  and  Public  Welfare  on  S.  2^9 

In  its  report  on  S.249  (S.  Rept.  99,  81st  Cong.,  1st  sess.)  the  Senate  Committee 
on  Labor  and  Public  Welfare  declared  that  "the  broad  powers  of  prosecution 
and  administration  which  the  act  (the  Labor-Management  Relations  Act  of 
1947)  concentrates  in  the  new  office  of  General  Counsel,  plus  additional  powers 
delegated  to  that  office  by  Board  (NLRB)  members,  make  the  General  Counsel 
a  virtual  dictator  in  the  administration  of  the  law." 

Other  pertinent  comments  upon  the  General  Counsel  by  the  Committee  (pp. 
39-40.  S.  Rept.  99)  follow  : 

"The  General  Counsel  has  unlimited  discretion,  'on  behalf  of  the  Board,'  over 
the  investigation  of  charges  and  the  issuance  of  complaints  of  unfair  labor  prac- 
tice. When  the  General  Counsel  exercises  this  discretion  by  refusing  to  issue  a 
complaint  his  action  cannot  be  reviewed  by  the  Board.  Three  consequences  flow 
from  this  statutory  provision:  (1)  In  such  cases  the  General  Counsel  is  both 
prosecutor  and  judge,  exercising  in  fact  quasi-judicial  functions  similar  to  those 
entrusted  to  the  Board,  and  his  decisions  cannot  even  be  reviewed  by  the  courts ; 
(2)  the  General  Counsel  has  an  absolute  control  over  the  cases  which  he  will 
allow  to  come  before  the  Board;  and  (3)  conflicting  rules  can  be  established 
in  similar  cases,  because  the  General  Counsel  can  refuse  to  issue  a  complaint 
in  a  case  which  under  Board  decisions  would  be  an  unfair  labor  practice. 

"One  of  the  most  acute  impacts  of  the  evil  of  dual  policy  making  is  felt  in  the 
area  of  injunctions.  It  is  generally  recognized  that  an  injunction  of  even  the 
briefest  duration  will  effectually  di.spose  of  the  issues  which  give  rise  to  a  strike, 
since  the  employees  are  deprived  of  the  only  real  bargaining  power  they  have, 
the  use  of  the  strike.  The  interests  of  thousands  of  workers  may  thus  l>e  ef- 
fectively jeopardized  by  a  single  decision  of  a  single  individual.  Through  the 
medium  of  securing  preliminary  injunctions,  the  General  Counsel  may  effectuate, 
and  indeed  has  effectiuited,  views  which  the  Board  may  later  wholly  repudiate. 

"Although  in  entertaining  petitions  for  injunctions,  the  courts  are  restricted 
to  granting  or  denying  temporary  relief  and  only  the  Board  may  adjudicate  the 
merits  of  the  complaint,  two  United  States  courts  of  appeals,  on  api>eals  from 
district  court  preliminary  injunctions,  have  passed  upon  the  statutory  construc- 
tion of  sections  8  (b)  (4)  (A)  and  8  (c)  in  their  impact  on  peaceful  picketing 
in  aid  of  a  secondary  boycott  (United  Brotherhood  of  Carpenters,  etc.  v.  Sperri/ 
(the  Klassen  and  Hodgson  case)  (170  F.  (2d)  863)  ;  Printing  Specialties  Union 
v.  LeBaron  (23  L.  R.  R.  M.  2145).  The  act  thus  undermines  the  purpose  of  Con- 
gress in  enacting  the  National  Labor  Relations  Act  of  relying  upon  the  Board's 
expert  judgment  for  the  decision  of  cases.  If  the  Board  disagrees  with  the 
court  of  appeals  should  it  accept  the  court's  view  of  the  law,  and  abdicate  its 
duty  under  section  10  (c)  or  should  it  overrule  the  court  to  which,  ultimately, 
the  Board's  order  will  go  on  review?  Since  original  adjudication  has  been 
reposed  by  statute  in  the  Board,  it  would  seem  appropriate  that  the  Board's  views 
as  to  applicable  law  as  well  as  facts  be  available  to  the  court  when  it  is  called 
upon  to  deal  with  a  case.  An  advantage  of  original  adjudication  by  an  administra- 
tive agency  in  a  complex  field  like  labor  relations  is  that  the  courts,  on  review, 
have  the  benefit  of  the  deliberations  of  a  specialized  body.  The  dual  lines  of 
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appeal  created  by  the  Taft-Hartley  Act  reverse  this  process.  The  General  Coiin- 
sel's  Indepeudent  views  are  tested  in  the  tirst  instance  by  the  court,  with  the 
danger  that  the  Board  may  ultimately  be  reduced  to  the  status  of  a  mere  finder 
of  facts. 

"Another  fertile  field  for  internal  agency  conflict  has  been  the  administration  of 
representation  ca.ses.  In  this  area  the  effective  use  of  consent  procedures  makes 
it  necessary  that  Board  policy  be  effectuated  regionally  v\ath  a  minimum  of  delay. 
Under  present  procedure,  all  instructions  to  field  staffs  are  formulated  by  the 
general  counsel,  frequently  without  clearance  by  the  Board.  The  Board  mem- 
bers are  thus  isolated  from  their  staffs  and  are  substantially  restricted  to  formal 
decisions  in  laying  down  representation  case  policy.  They  exercise  no  supervision 
over  employees  engaged  in  the  performance  of  duties  for  which  they,  as  Board 
members,  are  responsible. 

"The  Board  members,  of  course,  exercise  ultimate  decisional  authority  over 
representation  cases.  But  even  the  Board's  decisional  authority  in  representa- 
tion cases  i.s  impaired  by  the  separation  of  functions.  Section  9  (c)  (3)  of  the 
act  provides  that  economic  strikers  who  have  been  replaced  (as  distinguished 
from  workers  whose  strike  was  cause  or  prolonged  by  employer  unfair  labor 
practices)  shall  not  eligible  to  vote  in  Board  elections.  In  the  Board's  own 
view  it  must  presume  and  hold  that  strikers  have  lost  their  eligibility  to  vote 
unless  the  General  Counsel  issues  a  complaint  against  the  employer  and  the 
complaint  is  sustained  {Maiter  of  Times  Sffiiarr  Corp..  22  L.  R.  R.  M.  1373). 
Thus  the  General  Counsel  is  able  to  determine  the  outcome  of  an  election  con- 
ducted during  a  strike.  If  for  any  reason  he  refuses  to  proceed  on  charges  filed 
by  the  .'Striking  union,  the  strikebreakers  will  vote  in  place  of  the  strikers  whose 
jobs  they  hold. 

"Another  source  of  internal  friction  lies  in  the  General  Counsel's  dual  legal 
role.  As  prosecutor  before  the  Board  he  is  a  litigant ;  as  counsel  for  the  Board 
he  is  required  to  express  to  the  courts  the  Board's  view  of  applicable  law.  In 
the  past  the  Board's  views  have  differed  from  those  of  the  General  Counsel  on 
many  important  questions,  both  procedural  and  substantive.  In  such  cases  the 
Board  has  no  authority  over  the  actions  of  the  individual  responsible  for  the 
views. 

"The  separation  of  powers  constitutes  a  constant  threat  to  the  functioning 
of  the  agency.  An  adamant  position  too  long  maintained  can  lead  to  chaos.  An 
area  in  which  this  danger  is  acute  is  that  involving  the  bounds  of  the  agency's 
jurisdiction.  The  Board  members  tend  to  adhere  to  the  position  taken  by  them 
imder  the  Wagner  Act.  Except  where  secondary  boycotts  are  involved,  they 
reserve  the  right  to  decline  to  exercise  jurisdiction  where  the  effect  of  a  dispute 
on  commerce  is  slight.  The  General  Counsel,  however,  holds  that  under  Taft- 
Hartley  the  agency  must  exercise  jurisdiction  wherever  it  can  be  said  technically 
to  exist.  Where  the  minimum  legal  requirements  are  present,  he  denies  the 
power  of  the  Board  members  to  decline  to  exercise  jurisdiction.  Neither  side 
has  shown  signs  of  yielding.  Unless  the  General  Counsel  alters  his  position,  he 
will  bring  to  trial  and  present  to  the  Board  for  decision  cases  which  he  knows 
the  Board  will  decline  to  accept — ^an  absurd  potential  result  of  the  two-headed 
monster  which  the  act  creates.  Meanwhile  imions  and  employers  in  border-line 
industries  must  remain  uncertain  as  to  their  coverage  under  the  law." 

CONFORMANCE  OF  REORGANIZATION  PLAN   NO.    12   WITH  HOO^'ER  COMMISSION 

RECOMMENDATIONS 

Reorganization  Plan  Xo.  12  conforms  to  the  Hoover  Commission's  recommenda- 
tions affecting  the  Government's  regulatory  commissions  in  that  it  vests  adminis- 
trative authority  in  the  Chairman  of  the  National  Labor  Relations  Board  and 
gives  the  Chairman  authority  to  delegate  functions  to  subordinates  as  recom- 
mended by  the  Hoover  Commission  in  its  Report  on  General  Management  of  the 
Executive  Branch  (pt.  Ill),  as  follows  (recommendation  14)  :  "Under  the  Presi- 
dent the  heads  of  departments  must  hold  full  responsibility  for  the  conduct  of 
their  departments.  There  must  be  a  clear  line  of  authority  reaching  down 
through  every  step  of  the  organization  and  no  subordinate  should  have  authority 
independent  from  that  of  his  superior." 

In  its  Report  on  Regiilatory  Commissions,  the  Hoover  Commission  made  the 
following  specific  recommendations  supplementing  those  in  its  Report  on  Genernl 
Management  of  the  Executive  Branch  :  Recommendation  1 — "We  recommend 
that  all  administrative  respon.sibility  be  invested  in  the  Chairman  of  the  Com- 
mission." Recommendation  6 — "The  Commis.sion  therefore  recommends  that  the 
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statutes  be  amended  so  as  to  permit  the  Commissioners  to  delegate  routine,  pre- 
liminary, and  less  important  work  to  members  of  ttieir  staffs  under  their  super- 
vision." 

However,  nowhere  in  its  final  reports  did  the  Hoover  Commission  recommend 
that  the  office  of  G^eneral  Counsel,  or  the  General  Counsel,  be  abolished.  The 
Commission  made  no  recommendation  which  exclusively  affected  NLRB. 

The  Hoover  Commission's  task  force  on  regulatory  commissions,  which  con- 
ducted an  organizational  survey  of  the  National  Labor  Relations  Board  at  the 
Commission's  direction,  held  that  the  position  of  the  General  Counsel  (1)  "is  an 
unstable  one"  ;  (2)  "has  given  rise  to  several  internal  administrative  problems"; 
(3)   "is  anomalous."  The  task  force's  comments  follow: 

Comment  of  Hoover  Commission  task  force  upon  NLRB  General  Counsel  ^ 

"Another  problem  that  has  caused  us  considerable  concern  is  the  position  of 
the  General  Counsel.  As  indicated  above,  he  is  a  prosecutor,  an  administrator, 
a  policy  maker.  The  incumbent,  Mr.  Robert  Denham,  has  noted  that  his  powers 
"are  broad  and  absolute  and  his  authority  final  to  an  outstanding  degree  seldom 
accorded  a  single  officer  in  a  peacetime  agency.'  ^ 

"The  existence  of  such  an  office,  independent  both  of  the  Federal  departmental 
structure  and  of  the  Board,  marks  a  departure  from  previous  administrative 
practice.  If  permitted  to  set  a  pattern  for  future  Government  organization,  it 
may  lead  to  a  diffusion  of  responsibility. 

"Such  an  offieial  is  in  a  peculiarly  exposed  position.  In  view  of  the  wide 
powers  of  the  office,  it  is  inevitably  subject  to  heavy  pressure  from  all  sides,  and 
Ij^cks  the  protection  of  either  a  multiheaded  agency  or  an  executive  department 
in  resisting  such  pressures.  Experience  during  the  first  year  indicates  a  tendency 
to  develop  close  working  relations  with  the  joint  congressional  committee  estab- 
lislied  by  the  act.  To  the  extent  that  this  has  involved  advice  and  suggestions 
with  respect  to  interpretation  of  the  act  and  its  application  to  specific  situations, 
the  practice  seems  doubtful  and  likely  to  blur  the  desirable  separation  between 
the  legislature  and  administration. 

"But  the  administrative  position  of  the  General  Counsel  is  also  anomalous. 
Thus  the  field  offices  under  his  supervision  are  engaged  partly  in  representa- 
tion work  which  is  the  direct  responsibility  of  the  Board,  and  partly  in  inves- 
tigating, issuing,  and  prosecuting  complaints,  on  which  the  General  Counsel 
has  final  authority.  Under  the  act  the  Board  has  the  authority  to  appoint  the 
regional  directors  and  other  employees.  In  part,  as  has  been  seen,  the  work 
of  the  General  Counsel  is  essentially  prosecution  of  violations  of  specific  of- 
fenses under  the  act.  But  insofar  as  his  actions  establish  policy,  they  are  of 
the  kind  frequently  assigned  to  an  independent  commission. 

"The  unusual  position  of  the  General  Counsel  has  given  rise  to  several  internal 
administrative  problems.  One  is  significant  enough  to  be  noted  here :  In  unfair 
labor  practice  cases,  regional  directors  issue  complaints,  though  only  with  the 
approval  of  the  General  Counsel  in  some  type  of  cases.  The  finality  of  refusal 
to  issue  a  complaint  has  led  to  demands  for  an  appeal :  and  its  has  been  further 
urged  that  an  appeal  to  the  same  unit  in  the  counsel's  office  whose  advice 
was  followed  in  the  original  refusal  is  illusory,  and  that  the  appeal  should  be 
the  General  Counsel  is  exercising. 

"Our  conclusion  is  that  the  present  position  of  the  General  Counsel  is  an  un- 
stable one.  Various  proposals  have  been  made  for  integrating  the  position  more 
securel.v  into  the  Government  structure.  Some  have  suggested  assigning  him 
to  the  Department  of  Labor  or  of  .Tnstlce,  but  each  has  serious  draw-backs  as  the 
preceding  discussion  of  his  functions  should  indicate. 

"Our  staff  recommends  the  creation,  by  Executive  order,  of  a  Council  of 
Labor  under  the  chairmanship  of  the  Secretary  of  Labor,  and  including  the 
General  Counsel  and  other  Federal  ofliicials  concerned  with  labor  problems.  The 
function  of  the  Council  would  be  to  coordinate  Federal  labor  policy  and  to  advise 
the  President  on  appropriate  action.  This  represents  a  compromise  between  the 
present  independent  status  of  the  General  Counsel  and  his  subordination  to  a 
department  head. 

"Others  have  strongly  urged  that  the  office  should  again  be  placed  under  the 
Board.  To  this  the  objection  is  made  that  the  prosecuting  functions  shoiild  be 
separate  from  the  hearing  of  complaints.  But  as  has  already  been  indicated, 


=  Tnsk  Force  Rpnort  on  Refrnlatory  Commlsslong  fanpenrtix  N),  pp.  139-141. 
5  Remarks  of  Robert  N.  Denham  before  the  labor-relations  section  of  the  American  Bar 
Association,  Cleveland,  September  23,  1947. 
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only  in  part  are  his  present  duties  genuinely  prosecution :  some  parts  are  ad- 
ministrative and  parts  are  a  species  of  rule  or  policy  making.  It  may  be  that 
the  administrative  and  policy-making  functions  could  be  subordinated  more 
clearly  to  the  Board's  control  while  still  maintaining  an  adequate  separation 
of  the  truly  prosecuting  activities." 

DIVERGENCE  OF  REORGANIZATION  PLAN  NO.  12  FROM  HOOVER  COMMISSION 

RECOMMENDATIONS 

As  indicated  previously,  the  Hoover  Commission  made  no  specific  recommen- 
dation for  abolishment  of  the  office  of  General  Counsel  or  of  the  General  Counsel 
of  the  NLRB. 

Nor  did  the  Hoover  task  force  recommend  the  abolishment  of  the  oflHce,  but 
suggested  creation  of  a  Council  of  Labor,  vi^hich  would  include  the  General  Coun- 
sel. (See  above.) 

POSITIONS    OF    NATIONAL    LABOR    RELATIONS    BOARD    AND    OF    GENERAL    COUNSEL 

The  positions  of  the  National  Labor  Relations  Board  and  of  the  NLRB  General 
Counsel  upon  the  independence  of  the  General  Counsel  under  provisions  of  the 
Taft-Hartley  Act  are  expressed  in  the  attached  statements  of  recent  data  issued 
by  each. 

Miles  Scull,  Jr., 
Professional  Staff  Member. 
Approved : 

Walter  L.  Reynolds, 

Staff  Director. 

(Attachments  :  (1)  Statement  by  National  Labor  Relations  Board  revising  dele- 
gation of  functions  to  General  Counsel,  February  25,  1950;  (2)  statement  by 
Robert  N.  Denham.  General  Counsel,  NLRB,  relating  to  revision  of  delegation 
of  functions,  March  2, 1950. )  ( On  file  with  committee. ) 

Senate  Committee  on  Expenditures  in 

the  Executive  Departments, 

March  31, 1950. 
Staff  Memorandum  No.  81-2-45. 

Subject :  Summary  of  testimony  on  Reorganization  Plan  No.  12  of  1950 — to  re- 
organize the  National  Labor  Relations  Board  and  abolish  the  oflBce  of  General 
Counsel — before  the  House  Committee  on  Expenditures  in  Executive  Depart- 
ments, March  21,  22,  and  23. 

introduction 

On  March  23,  the  House  Committee  on  Expenditures,  after  public  hearings 
March  21,  22,  and  23,  reported  unfavorably  House  Resolution  No.  516  ( Hoffman ) , 
which  would  disapprove  Reorganization  Plan  No.  12,  by  a  vote  of  18  to  7,  thus, 
in  effect,  approving  plan  12. 

The  Senate  Committee  on  Expenditures  in  the  Executive  Departments  on 
Tuesday,  April  4,  1950,  will  begin  hearings  upon  a  resolution  of  disapproval 
of  Reorganization  Plan  No.  12  which  Senator  Taft  has  announced  he  will  file 
in  the  Senate  on  April  3.  For  information  of  Senators  on  the  committee,  a 
brief  summary  of  the  high  lights  of  testimony  presented  by  witnesses  to  the 
House  Committee  on  Expenditures  (some  of  whom  will  appear  before  this 
committee) ,  for  any  against  the  plan,  is  presented  herewith. 

For  further  information  of  the  committee,  a  copy  of  Staff  Memorandum  No. 
81-2-23,  March  20,  1950,  which  discusses  the  issues  involved  in  the  proposed 
changes  in  the  Labor  Management  Relations  Act  of  1947  (the  Taft-Hartley  Act)  , 
is  attached. 

testimony   in    opposition   to   reorganization    plan    no.    12    OF    1950 

(1)  By  the  late  Congressman  Church,  of  Illinois,  author  of  House  Resolution  512, 
disapproving  Reorganisation  Plan  No.  12  ^ 
The   late   Mr.   Church   contended   Reorganization   Plan   12   is   illegal,   is  not 
a   Hoover    Commission    recommendation,    would    not    accomplish    economy    or 
promote  eflBciency  in  NLRB.  Excerpts  from  his  statement  follow  : 


1  H.  Res.  .516  (Hoffman)  was  filer!  following  Mr.  Church's  death.  The  committee  reported 
this  resolution  rather  than  H.  Res.  512. 
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"Congress  has  always  been  deeply  concerned,  and  I  think  rightly,  about  the 
possible  effect  of  proposed  reorganizations  on  the  regulatory  commissions  and 
boards,  particularly  with  respect  to  their  quasi-judicial  and  quasi-legislative 
functions. 

"The  1945  act  made  provision  for  their  exemption.  But,  on  the  recommenda- 
tion of  the  Hoover  Commission  and  your  committee,  the  Reorganization  Act  of 
1949  did  not  exempt  these  regulatory  commissions  and  boards.  The  Congress 
accepted  your  recommendation  on  the  definite,  specific  assurance  of  the  Hoover 
Commission,  of  your  committee  as  a  committee,  and  of  individual  members  of 
your  committee,  including  the  gentleman  from  California  [Mr.  Holifield]  that 
the  reorganization  plans  would  relate  solely  to  the  nonregulatory  functions. 

"I  call  your  attention  to  the  report  of  your  committee  which  accompanied 
the  reorganization  bill  (H.  Rept.  No.  23,  81st  Cong.,  1st  sess.).  In  this  report  your 
committee  pointed  out  specifically  that  the  regulatoi-y  commissions  were  not 
exempt  from  the  bill,  as  in  the  1945  act.  because — and  I  quote  from  the  language 
of  your  report — 'Many  of  the  regulatory  commissions  have  nonregulatory  func- 
tions which  apparently  might  be  assigned  to  a  different  type  of  agency.' 

"In  other  words,  in  your  report  you  gave  the  House  assurance  that  in  not 
exempting  regulatory  commissions  you  were  interested  in  seeing  that  the  Presi- 
dent had  clear  authority  to  deal  with  the  nonregulatory  functions,  as  distin- 
guished from  the  regulatory,  in  any  i-eorganization  plan." 

Mr.  Church  recalled  that  during  debate  in  the  House  on  the  Reorganization 
Act  of  1949  the  question  was  raised  as  to  whether  the  bill  changed  regulatory 
processes  or  substantive  law.  He  referred  to  statements  made  by  members  of 
the  Committee  on  Expenditures  as  follows  (Congressional  Record,  February 
7,1949)  : 

By  Mr.  Lanham :  "I  think  there  is  no  question  but  that  the  act  does  not 
permit  the  President  to  submit  a  plan  that  changes  basic  law." 

By  Mr.  McCormack :  "I  cannot  conceive  any  President  in  reorganizing  the 
independent  agencies  doing  so  in  a  manner  which  would  affect  the  intent  of 
CiHigress  insofar  as  quasi-legislative  and  quasi-judicial  functions  are  concerned 
so  that  such  agencies  retain  either  an  independent  or  an  autonomous  position 
either  independent  as  now  or  autonomous  within  some  other  agency  or  depart- 
ment." 

By  Mr.  Dawson  :  'This  bill  does  nothing  to  destroy  any  functions  set  up  by  law 
nor  can  any  reorganization  plan  of  the  President  do  that  *  *  *"  and  "You 
seek  to  intimate  that  this  legislation  can  affect  basic  legislation  where  we  set 
up  an  agency.  That  cannot  be  done  under  this  bill  and  that  cannot  be  done 
under  any  reorganization  plan  proposed  by  the  President." 

By  Mr.  Holifield :  "I  will  say  *  *  *  that  the  Railroad  Retirement  Act 
sets  up  the  Railroad  Retirement  Board  and  the  function  thereof  is  basic  legisla- 
tion ;  that  no  change  could  be  made  in  the  death  benefits  or  the  pensions  or  any 
other  functions  of  the  act.  It  would  require  enabling  legislation  *  *  *." 

Mr.  Church  continued : 

"It  seems  to  me  perfectly  clear  that  Reorganization  Plan  No.  12  is  contrary  to 
the  intent  and  purpose  of  the  Congress  in  giving  the  President  authority  to 
submit  reorganization  plans.  This  intent  was  expressed  by  members  of  this 
committee  when  we  considered  the  act. 

"As  your  committee  knows,  section  5  of  the  Reorganization  Act  of  1949  is 
entitled  'Limitations  on  Powers  With  Respect  to  Reorganization.'  Subsection 
(a)  (4)  provides  that  no  reorganization  shall  provide  for  and  no  reorganization 
under  this  act  shall  have  the  effect  of  authorizing  any  agency  to  exercise  any 
function  which  is  not  expressly  authorized  by  law  at  the  time  the  plan  is  trans- 
mitted to  the  Congress. 

"It  is  my  opinion  that  Reorganization  Plan  No.  12  comes  within  this  prohibition. 
By  that  plan  the  President  transfers  to  the  Board  and  its  Chairman  all  the  func- 
tions of  the  General  Counsel,  and  one  of  his  major  functions  is  the  issuance  of 
complaints  independent  of  the  Board. 

"It  is  my  conviction  that  the  plan  is  illegal,  that  it  is  beyond  the  power  granted 
under  the"^  Reorganization  Act  of  1949.  If  the  Congress  does  not  set  it  aside 
within  the  required  60  days.  I  venture  the  prediction  that  it  will  result  in  consid- 
erable litigation  when  respondents  refuse  to  recognize  the  Board's  newly  acquired 
apparent  authority  to  issue  complaints.  If  the  courts  hold  that  the  plan  is 
invalid,  the  administration  of  the  law  pertaining  to  labor-management  relations 
will  be  in  a  hopeless  state  of  confusion." 
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The  remainder  of  the  later  Congressman's  statement  was  devoted  to  refutation 
to  the  President's  conviction  that  the  proposed  reorganization  would  improve 
efficiency  within  NLRB.  He  pointed  out  further  that  the  Hoover  Commission 
made  no  specific  references  to  the  NLRB  General  Counsel  other  than  inconclusive 
discussions  in  its  task  force  report  (appendix  N).  He  concluded: 

'•It  may  be  that  certain  labor-union  leaders  in  their  greed  for  power  and  desire 
to  be  above  the  law  do  not  like  the  Taft-Hartley  Act,  with  an  independent  prose- 
cutor willing  and  able  to  issue  complaints  against  them  for  violation  of  the  act, 
as  well  as  against  employers.  Nonetheless,  the  policy  of  separating  the  prose- 
cuting functions  and  the  judicial  functions  in  connection  with  the  administration 
of  the  act  has  served  to  promote  public  confidence  in  the  act.  It  has  served  for 
better  labor-management  relations.  Under  Reorganization  Plan  No.  12  the  Presi- 
dent would  have  us  return  to  the  unfair  procedure  followed  by  the  National  Labor 
Relations  Board,  where  the  Board  served  as  grand  jury,  prosecutor,  and  judge, 
with  all  the  mem!)ers  of  the  Board  being  persons  acceptable  to  labor. 

'I  urge  your  committee  to  report  favorably  House  Resolution  512,  rejecting 
this  plan  No.  12.  It  is  illegal.  It  will  not  promote  efficiency.  It  will  not  realize 
any  savings.  It  is  not  a  Hoover  Commis.sion  recommendation.  It  relates  to 
a  matter  of  basic  policy  on  which  the  Congress  should  have  the  opportunity 
to  act,  if  it  so  desires,  by  way  of  substantive  legislation." 

(2)  By  Gerard  D.  Reilly,  Washinffton  attorney,  member  of  Labor  Board  which 
administered  Wagner  Act,  19Jfl-46 

'Mr.  Reilly  stated  that  NLRB  is  more  than  a  year  in  arrears  in  its  docket  of 
contested  complaint  cases,  that  any  plan  which  would  combine  investigatory 
and  prosecution  functions  with  present  "overwhelming"  judicial  responsibilities 
would  aggragate  "this  intolerable  situation,"  and  that  such  a  plan  would  under- 
mine public  confidence  [in  NLRB]. 

"I  came  to  the  conclusion  long  before  my  term  on  the  [Wagner]  Board  had 
expired,"  he  continued,  "that  it  was  impossible  for  the  Board  members  to  per- 
form their  functions  in  a  judicial  manner  if  they  were  also  charged  by  Congress 
with  the  diverting  responsibility  of  the  prosecution  of  cases  and  supervising  the 
personnel  in  field  offices." 

Mr.  Reilly,  who  assisted  in  the  drafting  of  the  Taft-Hartley  Act,  advocated 
a  more  positive  separation  of  functions  than  presently  exists.  He  pointed  out 
that,  whereas  the  Taft-Hartley  Act  vested  final  authority  in  the  General  Counsel 
for  issuance  of  unfair  labor  practice  complaints  before  the  National  Labor  Re- 
lations Board,  it  did  not  clearly  delineate  the  General  Counsel's  function  in  the 
circuit  court  of  appeals  and  with  respect  to  the  presentation  of  representation 
cases  brought  before  the  Board.  His  conclusion  is  that  if  the  issue  of  disputed 
authority  has  become  serious  enough  to  warrant  congressional  action,  the  so- 
lution lies  in  an  amendment  to  the  Taft-Hartley  Act  to  provide  for  greater 
rather  than  less  separation  of  the  prosecuting  functions  from  the  judicial.  In  his 
judgment,  consolidation  of  the  functions  within  the  Board  would  be  "a  ret- 
rogressive step." 

The  witness  declared  the  argument  that  the  Taft-Hartley  delegation  of  au- 
thority in  the  NLRB  does  violence  to  the  Administrative  Procedure  Act  is  based 
Tipon  two  erroneous  premises,  viz.  (1)  not  every  administrative  agency  has  in- 
vestigating and  prosecuting  functions  (for  example  the  Board  of  Tax  Appeals 
(now  the  Tax  Court)  existed  20  years  without  any  administrative  responsibility 
for  enforcement  of  the  internal  revenue  laws)  ;  and  (2)  the  National  Labor  Re- 
lations Boai'd,  unlike  most  other  administrative  agencies,  has  no  broad  grant  of 
power  to  make  labor  policy.  Unfair  labor  practices,  both  by  employers  and  labor 
Tinions,  are  precisely  defined  by  statute.  He  cited  specific  distinctions  between 
NLRB,  SEC,  FPC,  ICC,  FCC,  and  the  Maritime  Commission  in  refutation  of  the 
argument  for  vesting  prosecution  functions  in  the  National  Labor  Relations 
Board  merely  because  all  other  administrative  agencies  possess  such  functions. 

Mr.  Reilly  challenged  criticism  of  the  General  Counsel  as  a  czar  in  deter- 
mining labor  policy  as  "singularly  misinformed."  In  reference  to  the  General 
Counsel's  power  to  issue  complaints  in  unfair  labor  practice  cases  and  to  apply 
to  the  district  courts  under  the  Taft-Hartley  Act  for  injunctive  relief,  the  witness 
declared :  "The  authority  of  the  General  Counsel,  in  the  last  analysis,  merely 
means  he  has  the  power  to  initiate  lawsuits  which  can  culminate  only  in  equi- 
table remedies.  The  Board  and  the  courts  have  the  final  word  on  findings  of 
fact  and  law  and  on  issuance  of  any  remedial  order."  He  pointed  out  similar 
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powers  are  vested  in  the  Wage  and  Hour  Administrator,  in  tlie  Commissioner 
of  Internal  Revenue,  and  greater  powers  of  comparable  nature  in  tlie  Attorney 
General. 

The  witness  noted  that  no  substantial  savings  would  be  accomplished  by  Re- 
organization Plan  12  ;  that  to  require  Board  members  to  assume  responsibility  for 
the  preliminary  as  well  as  adjudicating  phases  of  a  complaint  would  inevitably 
increase  the  backlog  of  important  cases  which  ''clamor  for  final  decision"  and 
impose  burdens  upon  the  members  which  would  interfere  seriously  with  the 
performance  of  the  judicial  duties. 

Mr.  Reilly,  in  conclusion,  stated  that  whereas  under  the  Wagner  Act  the  Labor 
Board  members  were  unfamiliar  with  most  cases  until  they  came  before  them 
on  exceptions  to  trial  examiners'  reports,  preliminary  knowledge  had  proved  of 
serious  embarrassment  on  occasions  in  the  past.  He  cited  two  instances  where 
court  complaints  had  been  made  that  individual  members  had  prejudged  a  case 
in  its  preliminary  stages. 

(3)  By  W.  B.  Barton,  United  States  Cham'ber  of  Commerce 

NLRB  is  a  quasi-judicial  agency  comparable  to  the  tax  courts  in  its  functions. 
Reorganization  Plan  No.  12  would  destroy  its  impartiality  by  combining  its 
prosecution  and  judicial  functions. 

NLRB  has  reduced  substantially  its  backlog  of  cases  under  the  Taft-Hartley 
Act.  Return  to  previous  structure  (the  Wagner  Act)  would  again  overburden 
Board,  mean  greater  hearing  delay,  revive  "bottleneck"  (of  AVagner  Act).  No 
visible  savings  of  funds  contemplated  under  plan. 

Plan  12  contemplates  a  change  in  substantive  law.  Its  legality,  therefore,  is 
in  doubt  (sec.  5(a)(4)  of  Reorganization  Act  of  1949  prohibits  "authorizing 
any  agency  to  exercise  any  function  not  expressly  authorized  by  law  at  time 
(a  reorganization  plan)  is  transmitted  to  Congress').  Mr.  Barton  holds  transfer 
of  powers  invested  (by  Taft-Hartley  Act)  in  NLRB  General  Counsel  to  Board 
violates  section  5. 

The  witness  stated :  "So  far  as  we  can  determine,  this  plan  is,  in  actuality, 
a  device  to  oust  the  present  incumbent  of  the  General  Counsel's  otfiee.  It  results 
from  constant  union  pressure  from  certain  quarters  to  "get  rid  of  that  man' " 
( Robert  N.  Denham,  General  Counsel,  NLRB ) . 

(4)  Other  witnesses  in  opposition  to  plan  No.  12 

(a)  G.  Maynard  Smith,  attorney,  Atlanta,  Ga.,  specialist  in  labor  relations  law 
representing  management  exclusively. 

(&)  Bethel  B.  Ivelley,  membei',  national  affairs  council,  the  Board  of  Commerce, 
Detroit,  Mich.,  legal  counsel  for  industrial  concerns  in  Detroit  area. 

(c)  J.  D.  Marshall,  assistant  managing  director,  Associated  General  Contractors 
of  America,  Inc.,  Washington,  D.C. 

{(I)  Harry  P.  Jeffrey,  secretary  of  Foremanship  Foundation,  Dayton,  Ohio, 
representing  industrial  foremen. 

Their  statements  elaborated  upon  testimony  previously  given. 

TESTIMONY  IN  SUPPORT  OF  KEORGANIZATION  PLAN  NO.   12  OF  1950 

(1)  By  Paul  M.  Uerzog,  Chairman,  National  Labor  Relations  Board. 

Separation  of  the  National  Labor  Relations  Board's  functions  by  the  Taft- 
Hartley  Act  has  been  a  failure,  Mr.  Herzog  stated.  A  single  policy  of  Congress, 
no  matter  what  that  policy  may  be,  cannot  be  administered  effectively  by  a  two- 
headed  agency. 

Bisection  of  functions,  the  NLRB  Chairman  declared,  has  (1)  caused  friction 
within  the  agency,  (2)  confused  coverage  of  the  Labor-Management  Relations 
Act,  (3)  provoked  uncertainty  and  litigation,  (4)  produced  simultaneous  policy 
determinations  which  are  contrary  to  each  other,  (5)  impeded  enforcement  of 
public  policy  in  the  courts,  and  "continuation  of  (this)  split  in  authority  will 
constitute  a  continuing  threat  to  effective  enforcement  of  the  law.  *  *  *" 

NLRB's  function  as  described  by  Mr.  Herzog  is  to  administer  public  policy, 
not  to  prosecute  employers  or  labor  unions  as  if  the  statute  were  a  criminal  one, 
enforceable  by  district  attorneys  and  judges.  Stating  that  responsibility  for 
administration  is  sharply  divided,  he  pointed  out  the  Genei-al  Counsel  has  final 
authority  for  investigation  of  charges,  issuance  of  unfair  labor  practices  com- 
plaints and  their  prosecution  before  the  Board,  whereas  the  determination  as  to 
whether  or  not  there  has  been  a  violation  of  the  law  is  vested  exclusively  in  the 
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Board.  In  representation,  or  election  cases,  the  Board's  authority  attaches  at 
the  outset,  although  the  General  Counsel  supervises  the  field  staffs  which  process 
such  cases. 

Mr.  Herzog  emphasized  that  in  unfair  labor  practice  cases  the  General  Counsel 
may  interi^ret  the  statute  "  as  he  sees  fit,"  can  stop  a  case  at  its  beginning  by 
"simply  refusing  to  issue  a  complaint."  and  has,  therefore,  the  power,  "in  his 
unreviewable  discretion,"  to  determine  whether  a  violation  has  occurred.  "It 
is  not  until  a  case  actually  comes  liefore  the  Board  for  decision,  if  it  ever  does, 
that  the  five  Board  memboi-s  can  enunciate  their  view  of  the  law  and  issue  an 
appropriate  order,"  he  declared.  He  pointed  out  that  the  General  Counsel  is 
Tjof  restricted  liy  previous  findings  or  statutory  interpretations  of  the  Board  in 
bringing  similar  litigation  to  tJie  Board,  "only  to  be  reversed  *  *  *  months 
later."  Further,  he  added,  the  General  Counsel's  conviction  that  NLRB  should 
exert  its  jurisdictional  authority  over  small  businesses  whose  activities  affect 
interstate  connnerce  to  a  limited  degree  is  in  conflict  with  tlie  Board's  conviction 
the  Government  should  not  intervene  in  enterprises  which  are  essentially  local  in 
character,  even  though  legal  basis  exists  for  doing  so. 

"In  unfair  labor  practice  cases,  the  General  Counsel,  in  his  unreviewable 
discretion  to  issue  complaints,  has  continued  to  adhere  adamantly  to  his  own 
conflicting  standard.  He  has  issued  complaints  and  sent  cases  to  hearings  with 
the  full  knowledge  that  the  Board  would  dismiss  them  later."  Mr.  Herzog  de- 
clared. "Further  confusion  is  engendered  by  having  the  General  Counsel  apply 
a  different  standard  in  unfair  labor  practice  cases  than  the  Board  has  already 
ap^tlied  in  representation  matters." 

The  witness  pointed  out  this  "double  standard"  results  in  a  waste  of  time, 
energy,  and  money :  subjects  employers  and  employees  to  unnecessary  harass- 
ment and  litigation;  creates  confusion  among  them  as  to  their  rights,  duties; 
and  "encourages  parties  to  litigate  before  the  courts  the  issues  as  to  whose  view 
should  prevail — that  of  the  Board  or  the  General  Counsel." 

INIr.  Herzog  stated  that  congressional  policy  could  be  "just  as  gravely  frus- 
trated" by  inaction  or  negative  action  on  the  part  of  the  General  Counsel  as  by 
"overzealous"  application  (of  his  power  to  initiate  cases).  He  continued:  "The 
General  Counsel,  any  General  Counsel,  may  now  frustrate  the  enforcement  of 
that  public  policy"  (enacted  by  the  Taft-Hartley  Act)  'by  the  simple,  but  devas- 
tating means  of  refusing  to  issue  a  complaint.  And  his  refusal  to  act,  even  if 
arbitrary,  is  subject  to  no  review  whatever — by  the  Board  or  the  courts.  In  fact, 
one  person  is  in  a  position  to  make  his  views  prevail  in  the  administration  of 
the  statute.*  *  *" 

The  NLRB  Chairman  stated  that  since  the  General  Counsel  is  not  required 
to  advise  the  Board  of  his  disposition  of  unfair  labor  practice  charges,  the 
Boai-d  does  not  know  to  what  extent  he  has  refused  to  issue  complaints,  under 
what  circumstances,  or  his  reasons  for  doing  so.  He  warns,  however,  "The 
danger  of  this  kind  of  unilateral  inaction  is  inherent  in  any  General  Counsel's 
authority :  the  possibility  he  may  operate  precisely  that  way  is  ever  present. 
To  say  that  only  the  Board  members  are  the  final  spokesmen  on  agency  policy 
is  to  overlook  hidden  realities.  He  who  speaks  first  speaks  best,  for  only  he 
may  speak  at  all." 

The  witness  charged  that  bisection  of  functions  deprives  NLRB  of  effective 
power  to  protect  the  authority  expressly  reserved  to  it.  that  of  enforcing 
and  defending  orders  in  the  courts.  He  pointed  out  that  section  3  (d)  of  the 
Taft-Hartley  Act  gives  the  General  Counsel  supervision  of  all  attorneys,  except 
legal  assistants  to  Board  members,  thus  preventing  the  Board  itself  from  di- 
rectly supervising  the  attorneys  engaged  in  performing  its  own  functions  iu  tlie 
courts.  To  operate  as  efficiently  as  possible  under  this  "inconsistency"  in  the 
Taft-Hartley  Act.  :Mr.  Herzog  stated  that  NI,RB  in  1947  delegated  to  the  General 
Counsel  its  functions  in  the  courts,  elaborating  as  follows :  "But  even  in  this 
area,  where  the  Board's  authority  appears  to  be  imdisputed.  administration 
of  the  basic  objectives  of  the  statute  has  become  increasingly  difficult.  For 
again  the  General  Counsel  has  assumed  the  role  of  policy  maker. 

"In  several  cases  in  which  the  Board's  decision  disagreed  with  the  position 
taken  by  the  General  Counsel  when  he  issued  a  complaint — a  result  which  those 
advocating  separation  should  be  the  first  to  expect — he  asserted  that  court- 
room defense  of  the  Board's  order  by  his  ^egal  staff  would  be  incompatible  with 
his  prosecutory  finictions  and  would  cause  him  embarrassement  before  the  courts. 
In  two  cases,  as  a  matter  of  accommodation,  the  Board  agreed  to  relieve  him  of 
responsilti'ty  for  defending  its  order.  But  even  in  one  of  these,  involving  the 
issue  of  jurisdiction,   the  General  Counsel  has  informed  the  Board  officially 
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that  he  may  nevertheless  wish  to  state  his  contrary  views  to  the  circuit  court  by  a 
brief  amicus — in  opposition  to  those  of  the  Board  and  in  suppoi't  of  the  very  party 
attacking  the  Board's  order.  Thus,  the  Government  of  tlie  United  States — 
indeed,  one  agency  of  the  United  States — would  be  on  both  sides  of  the  same  case. 

"In  one  case  the  Board  was  compelled  to  direct  the  present  General  Counsel 
to  delete  from  the  brief  prepared  by  his  staff  of  lawyers  a  statement  of  the 
opposing  position  previously  taken  by  him  as  an  independent  policy  maker. 
This  statement  could  only  sharpen  the  challenge  to  an  order  issued  on  behalf 
of  the  Federal  Government.  In  yet  another  case,  the  Board  relieved  his  staff 
of  the  oral  argument  before  the  court.  *  *  *" 

In  concluding.  Mr.  Herzog  stated  that  the  provisions  of  the  Taft-Hartley 
Act  which  gave  NLRB  the  authority  to  appoint  attorneys,  examiners,  and  regional 
directors,  and  the  General  Counsel  "general  supervision"  over  the  regional 
offices,  created  "a  nearly  insoluble  dilemma"  of  administration.  To  relieve 
this  NLRB  in  August  1947.  by  further  delegation  of  authority,  centered  in  the 
General  Counsel  responsibility  for  appointment  of  personnel  in  the  regional 
offices,  but  "during  the  years  that  followed,  it  became  increasingly  apparent 
to  the  5  Board  members  that  the  800  employees  in  the  regional  offices  were 
gradually  losing  their  identity  as  agents  of  the  Board,  even  in  the  handling  of 
representation  cases"  (which  the  witness  had  previously  noted  comprise  the 
largest  portion  of  NLRB's  work  load).  As  a  result,  NLRB  on  February  28, 
1950,  revised  this  delegation  of  authority  to  the  General  Counsel  to  the  extent 
that  no  appointment  of  personnel  in  the  regional  offices  by  him  would  become 
effective  except  upon  approval  of  the  Board. 

The  NLRB  Chairman  noted  that  the  present  General  Counsel  (Robert  X. 
Denham)  on  March  2.  1950,  advised  the  public  "of  his  refusal  to  submit  to  such 
action."  In  commenting  on  this  statement,  Mr.  Herzog  pointed  out  that  section 
4  (a)  of  the  Taft-Hartley  Act  gives  the  Board,  not  the  General  Counsel,  the 
power  to  appoint  personnel,  and  that  the  personnel  in  the  regional  offices  handle 
representation  cases  exclusively  in  behalf  of  the  Board,  not  the  General  Counsel. 

Mr.  Herzog  declared  that  a  "compromise"  would  not  resolve  the  NLRB 
dilemma — such  as  vesting  all  strictly  administrative  responsibility  of  the  General 
Counsel  in  the  NLRB  Chairman,  while  retaining  in  the  General  Counsel  his 
functions  relating  to  processing  of  unfair  labor  practice  cases.  Such  action,  in  his 
judgment  would  only  result  in  continuing  conflict. 

OTHER   WITNESSES   IN    SUPPORT   OF   REORGANIZATION   PLAN    NO.    12 

Frank  Pace,  Jr.,  Director,  Bureau  of  the  Budget,  testified  that  Reorganization 
Plan  12  makes  no  substantive  changes  in  the  Taft-Hartley  Act;  provides  in- 
creased safeguards  for  objectivity  in  administration  of  the  act  in  that  initiation 
of  unfair  practice  cases  is  lodged  in  a  multiheaded  agency — that  the  safeguards 
of  the  Administrative  Procedure  Act  of  1946  apply  fully  to  the  Board,  and  that 
all  decisions  of  the  Board  are  subject  to  judicial  review  up  to  the  Supreme  Court ; 
and  that  plan  12,  in  the  judgment  of  the  Attorney  General,  is  entirely  within 
the  legal  provisions  of  the  Reorganization  Act  of  1949  in  that  it  does  not  establish 
or  abolish  functions,  but  merely  transfer  them,  in  accordance  with  the  act. 

Arthur  J.  Goldberg,  general  counsel  of  the  CIO,  repeated  the  fundamental 
objections  to  existing  separation  of  NLRB's  functions,  adding  that  the  General 
Coimsel  has  "become  identified  as  an  instrument  for  effectuating  the  many  anti- 
union aspects  of  the  Taft-Hartley  Act,"  that  the  effect  of  "the  Taft-Hartley  Acfs 
tampering  with  the  Wagner  Act's  administraive  mechanism  has  been  to  erect  a 
labor  czar  with  vast  arbitrary  powers  directed  against  unions ;"  that  as  a  result 
of  the  dual  structure  the  General  Counsel's  office  has  become  extremely  vulneralile 
to  "congressional  pressure"  in  important  areas  of  policy ;  that  the  General 
Counsel  is  determined  to  "protect"  the  small-business  man  from  unfair  labor 
practices  by  unions  no  matter  how  much  it  strains  Federal  policy ;  that  the 
Board's  authority  to  determine  imfair  labor  practice  cases  is  "an  isolated  island 
in  a  sea  of  power"  dominated  by  the  Counsel;  and  that  the  Board's  so-called 
ultimate  authority  in  representation  proceedings  is  largely  illusory.  Approval 
of  Reorganization  Plan  12  would  correct  a  "structural  anachronism  which 
cannot  be  defended  on  any  principles  of  administrative  efficiency,"  the  witness 
declared. 

Mr.  Goldberg  stated  that  CIO  support  of  plan  12  is  founded,  not  on  its  esti- 
mate of  the  personage  chosen  to  fill  the  independent  office  of  General  Counsel 
[Mr.  Denham],  but  upon  sound  principles  of  Government  administration,  en- 
dorsed by  the  Hoover  Commission.  He  pointed  out,  however,  that  CIO  vehe- 


1403 

mently  opposes  the  present  incumbent  "because  of  his  animus  toward  organized 
labor  which  is  reflected  in  the  record  of  his  vicious  antilabor  administration  of 
the  vast  dictatorial  powers  vested  [in  him]  by  the  Taft-Hartley  Act." 

Miles  Scull,  Jr., 
Professional  Staff  Member. 
Approved : 

Walter  L.  Retnolds, 

Staff  Director. 

The  Chairmax.  We  have  two  witnesses  scheduled  this  morning, 
one  is  the  author  of  the  resolution  of  disapproval  and  also  the  author 
of  the  statute  that  is  involved,  and  the  committee  is  very  happy  this 
morning  to  have  Senator  Taft. 

Senator  Taft,  you  may  proceed. 

Statement  of  Hon".  Robert  A.  Taft,  U.S.  Senator  From  Ohio 

Senator  Taft.  Mr.  Cliairman,  I  introduced  the  resolution  disap- 
proving plan  No.  12  first  because  it  is  not  in  accord  with  the  Hoover 
recommendations  and  is  contrary  to  the  Hoover  Commission  policy 
not  to  interfere  with  matters  of  substantive  law.  Second,  because 
it  is  completely  unsound  with  reference  to  the  organization  of  the 
National  Labor  Relations  Board,  and,  third,  because  it  is  an  attempt 
to  use  the  Hoover  Commission  report  for  political  purposes. 

1.  The  plan  is  not  in  accord  with  the  Hoover  Commission  recom- 
mendations and  contrary  to  the  general  policy  of  the  Hoover  Commis- 
sion not  to  interfere  with  substantive  questions  of  policy. 

The  only  basis  for  the  plan  is  contained  in  a  single  sentence  in  the 
recommendation  for  regulatory  commissions  in  general  which  reads : 

We  recommend  that  all  administrative  responsibility  be  vested  in  the  chair- 
man of  the  Commission. 

That  is  a  recommendation  which  deals,  as  I  say,  with  regulatory 
commissions  in  general,  of  which  there  are  nine  dealt  with  in  the 
report.  A  reading  of  the  entire  report  makes  it  clear  that  what  the 
committee  had  in  mind  where  the  ordinary  day-to-day  matters  of 
routine  administration  which  have  customarily  taken  the  time  of  all 
members  of  the  Commission. 

There  is  no  indication  whatever  that  the  Hoover  Commission  had 
in  mind  the  extensive  prosecuting  functions  of  the  National  Labor 
Relations  Board  with  its  widely  extended  field  force  or  anything 
which  resembles  it.  I  think  there  are  something  like  1,000  employees 
in  that  so-called  administration  section  of  the  National  Labor  Rela- 
tions Board  now  under  the  General  Counsel.  In  fact,  the  task-force 
report  on  which  the  committee's  report  is  based  does  not  recommend 
the  abolition  of  the  General  Counsel.  While  it  criticizes  the  present 
plan  of  organization,  it  concludes : 

Our  staff  recommends  the  creation  by  Executive  order  of  a  Council  of  Labor 
under  the  chairmanship  of  the  Secretary  of  Labor  and  including  the  General 
Counsel  and  other  Federal  officials  concerned  with  labor  problems.  The  func- 
tion of  the  council  would  be  to  coordinate  Federal  labor  policy  and  to  advise  the 
President  on  appropriate  action.  This  represents  a  compromise  between  the 
present  independent  status  of  the  General  Counsel  and  his  subordination  to  a 
department  head. 

And,  of  course,  the  suggestion  of  subordinating  him  to  the  Board 
is  not  even  considered  in  that  portion  of  the  conclusion. 

Others  have  strongly  urged  that  the  ofiice  should  again  be  placed  under  the 
Board.  To  this  the  objection  is  made  that  the  prosecuting  functions  should  be 
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separate  from  the  hearing  of  complaints.  But  as  has  already  been  indicated, 
only  in  part  are  his  present  duties  general  prosecution ;  some  parts  are  admin- 
istrative and  parts  are  a  species  of  rule  or  policy  making.  It  may  be  that  the 
administrative  and  policy-making  functions  could  be  subordinated  more  clearly 
to  the  Board's  control  while  still  maintaining  an  adequate  separation  of  the 
truly  prosecuting  activities. 

In  other  words,  they  did  not  in  any  sense  approve  the  proposal  of 
this  particular  plan.  They  do  suggest  that  the  subject  should  be 
studied  and  some  rearrangement  of  functions  made, 

I  introduced  yesterday,  at  tlie  same  time  I  introduced  this  reso- 
lution, a  bill  setting  up  a  somewhat  different  division  of  powers  than 
that  provided  in  the  present  law,  trying  to  clarify  and  meet  the  objec- 
tions of  the  present  law,  which  I  will  describe  later. 

It  may  be  seen  that  the  task  force  did  not  even  consider  the  abolition 
of  the  General  Counsel  as  proposed  in  the  present  plan. 

The  Eeorganization  Act  of  1949,  pursuant  to  which  plan  No.  12 
has  been  submitted,  was  passed  to  permit  the  effective  carrying  out  of 
the  recommendations  of  the  Hoover  Commission.  It  was  intended 
that  plans  submitted  by  the  President  would  have  as  their  primary 
purpose  the  achievement  of  economy  and  efficiency  in  the  executive 
branch  of  the  Government,  The  President's  report  on  plan  No.  12 
concedes  that  no  substantial  economy  will  be  achieved  by  it. 

Does  it  promote  efficiency?  I  expect  that  the  committee  will  hear 
witnesses  who  have  had  experience  with  the  operation  of  the  Board 
under  both  the  Wagner  Act  and  the  Taft-Hartley  Act.  On  the  face 
of  it  it  would  seem  to  me  that  to  give  an  already  overworked  Board, 
having  a  large  backlog  of  undecided  cases,  the  additional  responsi- 
bility of  personnel  problems  created  by  a  thousand  employees,  plus 
the  function  of  case  handling  at  the  initial  stage,  could  hardly  expect 
to  create  efficiency. 

The  separation  of  the  prosecution  from  the  judicial  functions  of  the 
Board  is  substantive  law.  It  is  much  more  fundamental  than  the 
mere  procedural  question  of  who  has  authority  to  issue  and  prosecute 
a  complaint.  It  contemplates  issiumce  of  a  complaint  by  one  who 
shall  have  no  part  in  later  judging  it.  I  don't  believe  the  Hoover 
Commission  in  any  case  undertook  to  change  substantive  law.  They 
were  concerned,  rather,  with  the  rearrangement  of  functions  to  pro- 
duce efficiency,  and  they  avoided,  as  they  did  in  the  case,  the  question 
of  determining  something  which  is,  in  fact,  a  policy  question.  Nor 
do  I  think  the  Hoover  Commission  should  have  dealt  with  that ;  nor  do 
I  think  the  Reorganization  Act  that  we  passed  is  intended  to  bring 
about  changes  in  the  general  policies  that  Congress  has  established. 
Furthermore,  I  think  that  is  particularly  true  when  it  reverses  a 
recent  policy  established  by  the  Congress,  The  previous  reorganiza- 
tion bill,  which  was  in  force  before,  expressly  provided  that  no 
reorganization  plan  could  change  a  major  policy  or  policy  deter- 
mined by  Congress  within  2  years,  I  think,  from  the  time  the  act  was 
passed.  That  provision  was  not  placed  in  this  act,  but  I  don't  think 
it  was  omitted  because  of  any  change  in  the  policy^  of  Congress, 

This  plan  reverses  a  recent  action  of  Congress  taken  after  extensive 
debate  and  consideration.  It  is,  in  effect,  an  attempt  to  repeal  by  in- 
direct action  section  8  (d)  of  the  Labor-Management  Relations  Act  of 
1947  passed  over  the  President's  veto,  which  reads  as  follows : 

(d)  There  shall  be  a  General  Counsel  of  the  Board  who  shall  be  appointed  by 
the  President,  by  and  with  tlie  advice  and  consent  of  the  Senate,  for  a  term  of 
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four  years.  The  General  Counsel  of  the  Board  shall  exercise  general  supervision 
over  all  attorneys  employed  by  the  Board  (other  than  trial  examiners  and  legal 
assistants  to  Board  examiners)  and  over  the  officers  and  employees  in  the  regional 
offices.  He  shall  have  final  authority,  on  behalf  of  the  Board,  in  respect  of 
the  investigation  of  charges  and  issuance  of  complaints  under  section  10,  and  in 
respect  of  the  prosecution  of  such  complaints  before  the  Board,  and  shall  have 
such  other  duties  as  the  Board  may  prescribe  or  as  may  be  provided  by  law. 

Efforts  to  repeal  the  Labor-Management  Relations  Act  of  1947  were 
defeated  at  the  last  session,  and  now  it  is  sought  to  accomplish  some 
part  of  that  purpose  by  indirection.  This  is  not  a  proper  use  of  the 
Reorganization  Act. 

I  think  at  this  point  it  would  be  proper  to  put  in  the  record  a 
telegram  which  I  received  this  morning  from  Herbert  Hoover : 

The  Honorable  Robert  A.  Taft, 
United  States  Senate, 
Washington,  D.C. 

I  have  your  inquiry  as  to  the  recommendations  of  the  Commission  on  Organiza- 
tion of  the  Executive  Branch  of  the  Government  as  to  the  Counsel  of  the  National 
Labor  Relations  Board.  So  far  as  I  can  recollect,  this  subject  was  never  discussed 
by  the  Commission.  There  is  no  recommendation  in  the  Commission's  reports  to 
Congress. 

Herbert  Hoover. 

'2.  The  plan  is  completely  unsound  with  reference  to  the  organi- 
zation of  the  National  Labor  Relations  Board. 

I  have  noted  that  the  present  members  of  the  Board  appeared  before 
the  House  committee  in  support  of  plan  No.  12.  Presumably  they  will 
express  the  same  view  before  this  committee.  In  my  opinion  it  is  a 
short-sighted  view  on  their  part,  for  acceptance  of  plan  No.  12  must 
inevitably  return  that  agency  to  an  even  more  unhappy  position  than 
it  occupied  under  the  Wagner  Act.  Its  administration  of  that  act  was 
condemned  by  most  segments  of  the  American  public.  Even  organized 
labor,  for  whose  sole  benefit  the  act  existed,  at  times  voiced  its  lack  of 
confidence  in  the  Board.  William  Green,  president  of  the  American 
Federation  of  Labor,  charged  the  Board  with  maladministration  and 
bias  in  hearings  before  the  House  committee  in  1940  and  before  the 
Senate  committee  in  1939,  In  fact,  I  sat  in  this  room  and  heard  Wil- 
liam Green  and  Padway,  his  counsel,  denounce  the  Labor  Act  and 
denounce  the  Labor  Relations  Board  as  a  crusading  body  set  up  ap- 
parently to  go  out  and  put  a  CIO  union  in  every  plant  in  the  United 
States.  I  don't  think  I  ever  heard  the  Wagner  Act  denounced  so  vi- 
olently as  it  was  denounced  by  Mr.  Green.  Since  that  time  when  the 
terms  of  those  members  expired  the  President  replaced  them  with 
another  Board  which  pursued  a  much  more  fair  policy  than  the 
original  Board,  but  the  difficulties  with  the  original  Board  grew  largely 
out  of  the  fact  that  they  determined  whom  they  would  prosecute  and 
having  determined  whom  they  would  prosecute  they  were  then  the 
judges  who  decided  the  case  which  they  themselves  brouglit. 

The  Board  was  investigator,  prosecutor,  jury,  and  judge.  Such 
joinder  of  functions  is  opposed  to  the  deep-seated  sense  of  justice  of 
our  people.  This  question  of  whether  a  complaint  should  be  issued 
is  often  a  question  of  policy.  That  is,  you  have  to  look  into  the  com- 
plaint filed  by  the  labor  union  or  by  the  management,  as  the  case  may 
be,  and  you  have  to  decide  whether  there  seems  to  be  a  prima  facie  case 
or  whether  it  is  a  question  in  which  the  Government  should  intervene 
to  secure  justice,  and  the  man  who  determines  that  policy  naturally 
has  to  go  into  the  facts  and  has  to  make  up  "his  mind  in  the  c^.se.  Ha 
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cannot  be  a  fair  judge  after  that  in  determining  whether  the  facts  prove 
or  justify  liis  preliminary  conclusion  that  the  complaint  should  be 
heard  by  the  Board. 

The  Chairman".  Senator,  do  you  mind  interruptions  with  questions 
as  you  go  along  ? 

Senator  Taft.  No  ;  go  right  ahead. 

The  Chairman.  Under  the  existing  law,  the  General  Counsel  now 
has  that  responsibility,  does  he  not  ? 

Senator  Taft.  Yes. 

The  Chairman,  xlnd  if  this  plan  goes  into  effect,  it  would  transfer 
all  of  that  power  and  function  to  the  Board ;  is  that  correct  ? 

Senator  Taft.  No;  it  transfers  the  power  to  the  Chairman  of  the 
Board,  Mr.  Herzog,  which  I  think  is  very  much  worse  than  transfer- 
ring it  to  the  Board,  as  I  will  explain  later. 

The  Chairman.  The  complaint  made  now  is  that  is  too  much  power 
to  vest  in  one  man.  This  just  changes  it  from  one  man  to  another. 

Senator  Taft.  If  Mr.  Dcnliam  has  too  much  power,  than  Mr.  Herzog 
will  have  two  or  three  times  as  much  power,  because  he  will  not  only 
determine  what  Mr.  Denham  now  does  but  he  will  also  have  the  power 
of  the  Chairman  of  the  judicial  board  that  passes  on  the  case. 

The  Chairman.  I  mean  every  power  that  Denham  has  now  as 
General  Counsel  by  this  plan  is  simply  transferred  to  the  Chairman 
of  the  Board. 

Senator  Taft.  Yes.  Now  I  do  not  think  there  is  any  doubt  but  that 
is  the  effect  of  this  plan.  It  says : 

*  *  *  there  are  hereby  transferred  from  the  National  Labor  Rehitions 
Board,  hereinafter  referred  to  as  tlie  Board,  and  from  the  General  Counsel  of 
the  Board,  to  the  Chairman  of  the  Board,  hereinafter  referred  to  as  the  Chair- 
man, the  executive  and  administrative  functions  of  the  Board  and  of  the  General 
Counsel,  including  their  functions  with  respect  to  (1)  the  appointment  and 
supervision  of  personnel,  (2)  the  distribution  of  business  among  personnel  and 
among  administrative  units,  and  (3)  the  use  and  expenditure  of  funds. 

In  carrying  out  any  of  his  functions  under  the  provisions  of  this  section,  the 
Chairman  shall  be  governed  by  general  policies  of  the  Board  and  by  such  regula- 
tory decisions,  findings,  and  determinations  as  the  Board  may  by  law  be 
authorized  to  make. 

Senator  I\t:s.  In  that  connection,  may  I  ask  the  Senator  from  Ohio 
if  he  construes  it  to  mean  then  that  the  policy-making  power  as  it 
now  rests  with  the  General  Counsel  is  transferred  to  the  Chairman 
of  the  Board  ? 

Senator  Taft.  I  think  it  does,  governed  by  the  general  policies  of 
the  Board,  but  the  question  whether  a  particular  prosecution  shall  be 
brought,  it  seems  to  me,  is  clearly  entirely  in  the  jurisdiction  of  the 
Chairman,  because  it  is  an  executive  and  administrative  function. 

Senator  Ives.  Within  the  jurisdiction  of  the  Board  but  not  the 
Chairman  ? 

Senator  Taft.  Well,  this  transfers  from  the  Board  and  from  the 
General  Counsel  the  executive  and  administrative  functions  of  the 
Board  and  of  the  General  Counsel. 

Senator  Ives.  But  not  the  policy-making  functions  of  the  Board, 
as  I  read  that. 

Senator  Taft.  Well,  it  is  subject  to  the  general  policies  of  the 
Board. 

Senator  Ives.  Yes. 
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Senator  Taft.  But  tlio  cLay-to-day  operation  of  it  is  all,  as  I  see  it, 
transferred  to  the  Chairman  of  the  Board,  and  that  is  the  very  purpose 
of  all  these  plans,  as  I  get  it. 

Senator  Ivy.s.  ]\Iay  I  ask  you  another  question  ? 

Senator  TxVft.  It  seems  to  me  clear  that  this  is  a  transfer  to  the 
Chairman  of  the  Board,  and  that  the  Chairman  of  the  Board  thereby 
acquires  moi'e  power  over  labor-management  relations  than  any  one 
man  ever  had  before.  Not  only  that,  but  as  long  as  we  are  on  it  I 
might  as  well  make  the  other  point.  Last  year  I  agreed  reluctantly 
to  transfer  these  powers  back  to  the  Board.  The  Board,  under  the 
law  prior  to  1947,  appointed  a  General  Counsel  who  had  most  of 
these  powers;  but,  if  we  transfer  these  powers  back  to  the  Chair- 
man of  the  Board  and  he  appoints  the  General  Counsel,  the  general 
prosecutor,  or  whatever  you  may  call  it,  it  seems  to  me  the  Gen- 
eral Counsel  never  would'  take  an  important  step  without  going  to 
the  Chairman  of  the  Board  and  having  his  approval,  and  it  seems 
to  me  that  this  particular  plan  puts  a  greater  concentration  of  the 
prosecution  and  judicial  functions  in  one  man,  and  it  will  be  even 
much  worse  than  before  the  passage  of  the  Taft-PIartley  law. 

Senator  Ives.  Do  you  expect,  Senator,  to  develop  the  Administra- 
tive Procedure  Act  at  all  ? 

Senator  Taft.  The  Administrative  Procedure  Act  simply  provides 
the  lines  of  authority  that  are  in  effect,  and  that  is  what  they  had  in 
effect  before  the  Taft-Hartley  Act  was  passed.  That  was  an  improve- 
ment on  the  previous  law^,  but  under  that  law^  the  Board  was  absolutely 
the  head  of  each  branch  under  the  Administrative  Procedure  Act ;  and, 
of  course,  to  a  certain  extent  under  the  Administrative  Procedure  Act 
and  under  the  plan  that  I  agreed  to  last  year  the  Board  would  have 
to  appoint  the  General  Counsel.  Being  a  Board,  it  is  not  likely  that 
after  that  it  would  in  any  way  interfere  with  his  particular  functions 
as  to  bringing  prosecutions  or  deciding  as  to  what  sort  of  prosecutions 
he  should  bring.  He  w^ould  not  be  likely  to  go  and  consult  the  five 
members  of  the  Board  whether  he  should  start  a  prosecution  that  might 
affect  some  important  feature  of  the  Board's  policies.  As  a  matter 
of  fact,  the  testimony  w^as  that  after  the  Administrative  Procedure 
Act  the  Board  did  not  often  interfere  with  the  General  Counsel.  I 
think  only  in  one  or  two  cases  they  interfered  with  the  General  Coun- 
sel, But  i  think  if  you  transfer  the  administrative  powers  and  the 
appointment  of  the  General  Counsel  to  the  Chairman  of  the  Board, 
then,  it  seems  to  me,  you  concentrate  in  the  Chairman  of  the  Board 
a  tremendous  responsibility,  and  that  the  General  Counsel  he  appoints 
and  may  remove  is  going  to  consult  him  on  every  important  case  before 
he  brings  it. 

Senator  I\tes.  In  that  connection,  I  take  it  you  feel  that  under  this 
reorganization  plan,  with  the  powers  transferred  as  you  describe 
they  will  be  transferred,  the  Administrative  Procedure  Act  would  not 
work  as  it  was  intended  to  work. 

Senator  Taft.  I  never  thought  that  the  Administrative  Procedure 
Act  went  far  enough,  because  the  Administrative  Procedure  Act 
simply  says  that  the  actual  people  who  try  the  case  shall  not  be  the 
same  people — that  is,  the  examiners  shall  not  be  the  same  people  who 
bring  the  prosecution — and  at  the  low^er  level  you  have  got  to  sep- 
arate your  two  lines  of  authority.  But  I  never  thought  the  Adminis- 


1408 

ti'titive  Procedure  Act  went  far  enough;  I  think  it  still  permits  llic 
joinder  of  the  prosecuting  and  judicial  functions.  Hero  it  is  not  a 
fiuestion  of  simply  being-  charged  with  regulating  an  industry,  like  the 
Federal  Trade  Commission,  or  the  SEC.  The  National  Labor  Rela- 
tions Board  has  a  highly  judicial  function  to  perform;  and,  there- 
fore, it  is  peculiarly  imj)ortant  that  the  prosecuting  function,  as  to 
the  question  of  whom  you  are  going  to  prosecute,  as  to  whether  you 
are  going  to  bring  these  complaints  against  labor  and  against  man- 
agement in  this  case  or  that  case,  those  questions  should  be  separated 
from  the  people  wdio  finally  decide  the  case.  The  Board  should  he 
regarded  by  the  public  as  a  completely  impartial  body. 

Senator  Ives.  Did  you  not,  in  the  bill  that  you  introduced  in  the 
Senate  last  year  and  which  was  passed  last  June,  have  a  provision 
there  wdiich  would  do  substantially  those  things? 

Senator  Taft.  That  bill  would  return  the  power  to  the  Board  the 
way  it  was  before.  I  agreed  to  it,  very  frankly,  Senator,  because  I  was 
trying  to  get  your  su]:)port  for  the  amendments  to  the  bill.  I  did  not 
get  it  even  after  that.  I  agreed  to  it  reluctantly  as  a  compromise. 

Senator  Ives.  Each  one  of  us  is  trying  to  get  the  other's  support  for 
something. 

Senator  Taft.  This  is  what  I  said  on  the  floor  during  the  debate  on 
the  bill  you  mention : 

The  amendments  which  we  have  suggested  are  important  ones.  The  most 
vigorous  protest  was  directed  against  the  operation  of  the  independent  General 
Counsel.  While  tliere  was  some  doubt  on  my  part,  we  agreed  that  provision 
should  be  eliminated  and  that  we  should  return  to  the  administrative  procedure 
of  the  National  Labor  Relations  Board.  It  is  a  great  improvement  over  the 
original  pi-ocedure,  although  it  does  not  completely  separate  the  prosecuting 
and  judicial  functions. 

That  was  also  one  of  the  things  with  which  the  House  disagreed, 
one  of  the  reasons  why  they  would  not  take  up  the  bill  passed  by  the 
Senate. 

Senator  O'Conor.  It  would  be  very  helpful  to  some  of  us  to  have 
the  benefit  of  your  sound  views  as  to  whether  or  not  this  is  in  con- 
formity with  the  Hoover  recommendations.  You,  of  course,  read  the 
telegram  from  ex-President  Hoover  as  to  the  fact  that  no  specific 
recommendation  was  made  in  this  particular  respect.  However,  I  note 
in  recommendation  14  this  is  what  is  said: 

Under  the  President,  the  heads  of  the  departments  must  hold  full  responsibility 
for  the  conduct  of  their  departments.  There  must  be  a  clear  line  of  authority 
running  down  to  every  subdivision  of  the  organization,  and  no  subordinate  should 
have  authority  independent  of  that  of  the  superior. 

In  the  comments  it  says  that — 

the  existence  of  this  position  marks  it  a  departure  from  previous  administrative 
practice. 

And  again — 

The  administrative  position  of  the  General  Counsel  is  also  anomalous.  The  field 
offices  under  his  supervision  are  engaged  partly  in  investigation  work,  which 
is  the  direct  responsibility  of  the  Board,  and  partly  investigation,  issuing,  and 
prosecuting  complaints  on  which  the  General  Counsel  has  final  authority. 

It  ends  up  with  saying — 

The  present  position  of  the  General  Counsel  is  inevitably  one.  *  *  * 

Senator  Taft.  I  read  the  part  in  which  they  clearly  rule  out  the 
abolition  of  the  General  Counsel.  They  criticize  the  existing  system. 
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I  introduce,  as  I  say,  a  bill  that  I  will  refer  to  later,  settiiio;  up  on 
independent  administrator,  making  the  prosecuting  function  abso- 
lutely and  completely  separate  in  order  that  the  ambiguity  question 
may 'be  cleared  up,  and  then  clearly  dividing  the  authority  between 
the' Administrator  and  the  Board. 

We  had  various  proposals  before  us  in  1947.  We  had  a  proposal 
that  the  Department  of  Justice,  I  think,  be  given  the  prosecuting 
function  and  that  the  Board  be  merely  judicial.  We  had  a  proposal, 
on  the  other  hand,  that  the  Board  be  a  prosecuting  outfit  and  that 
the  court  decide  the  ultimate  cases.  The  one  which  we  adopted  was 
a  kind  of  compromise,  and  it  had  the  demerit  of  all  compromises  of 
being  somewhat  ambiguous.  Although  it  says  perfectly  clearly  that 
the  General  Counsel  was  given  final  authority  over  the  prosecuting 
function,  as  to  the  appointment  of  the  personnel  and  some  of  the  other 
administrative  functions  it  is  a  little  vague,  it  ought  to  be  revised, 
and  that  is  the  reason  I  introduced  this  other  bill. 

Senator  O'Conor.  You  feel  in  practice  it  has  worked  out  ? 

Senator  Taft.  It  has  worked  out  with  one  exception,  which  I  will 
refer  to  more  completely,  and  that  is  the  question  of  the  jurisdiction 
over  small  businesses.  It  creates  a  problem  about  whicli  I  think  soine- 
thino-  should  be  done,  but  I  do  not  think  it  ought  to  be  done  by  just 
abolfshing  the  General  Counsel,  and  particularly  not  by  any  transfer 
of  powers  to  the  Chairman  of  the  Board. 

Senator  O'Coxok.  I  might  say  I  believe  with  you  at  that  time ;  I 
just  wondered  in  practice  whether  vou  felt  it  has  carried  through. 
'  Senator  Taft.  I  will  deal  with  that  also.  We  had  testimony  from 
employers  as  to  the  feelina:  that  existed  on  this  subject,  and  particu- 
larly the  testimony  of  William  L.  T^IcGrath,  the  president  of  the  Wil- 
liams Heater  Co.  of  Cincinnati,  Ohio.  He  said  before  the  committee 
at  that  time: 

One  point  remains  wliich  I  think  is  worthy  of  special  attention.  I  refer  to  the 
biased  functioninjr  of  the  National  Labor  Relations  Board.  A  field  exn miner 
employed  by  the  Board  investigates  a  charge  against  an  employer,  and  upon  Ins 
recommendation  a  regional  director  employed  by  the  Board  issues  a  complaint. 
Tlien  a  regional  attorney  employed  by  the  Board  presents  the  Board's  ease  to  a 
trial  examiner  employed  by  the  Board  (who  finds  for  the  Board  in  90  perceTit  of 
the  cases) .  Gentlemen,  this'is  not  justice,  it  is  incest. 

The  feeling  that  we  were  trying  to  meet  is  sliown  in  that  testimony. 

Senator  I\t2S.  When  was  tliat  testimony  given  ? 

Senator  Taft.  In  1947  when  we  were  considering  the  Taft-Hartley 

law. 

I  sat  through  many,  manv  weeks  of  hearings  during  that  1-2-vear 
period  after  the  passage  of  tlie  Wagner  Act.  Those  hearings  con- 
vinced me  that  one  of  the  principal  troubles  with  the  administration 
of  the  Wagner  Act  was  the  double  role  of  prosecutor  and  judge  plaved 
by  the  Board.  The  fanatical  zeal  of  those  earlier  Board  members  in 
extending  a  one-sided  law  to  its  uttermost  limits  only  accentuated  the 
problem.'^Even  a  fair-minded  Board  which  acted  as  both  prosecutor 
and  judffe  could  never  convince  the  unsuccessful  litigant  that  he  liad 
had  a  fair  trial. 

The  separation  of  functions  provided  by  the  Taft-Hartlev  Act 
was  in  no  sense  a  new  idea.  A  House  committee  investigating  the 
Board  in  1940  reported  that  there  was  no  criticism  of  the  Board  winch 
had  been  more  consistent  "than  the  failure  to  separate  its  adminis- 
trative and  judicial  functions,  which  separation  is  the  very  corner- 
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stone  of  our  whole  democracy."  Bills  providing  for  such  separation 
appeared  with  frequency  in  both  Houses  of  Congress,  and  I  think 
passed  the  Houses  several  times. 

Finally  in  1947  separation  was  accomplislied  in  the  Taft-IIartley 
Act.  Section  3  (d)  of  the  act  which  provided  for  an  independent 
General  Courisel,  appointed  by  the  President,  with  final  authority  to 
issue  complaints,  was  debated  at  length  on  the  floor  of  the  Senate.  The 
point  in  opposition  most  frequentl}^  made  was  that  it  departed  from 
the  Administrative  Procedures  Act,  that  it  singled  out  this  agency  for 
special  treatment.  Congress  rejected  that  argument  in  1947.  The 
fmiction  of  the  National  Labor  Relations  Board  is  to  hear  evidence, 
determine  the  facts,  and  then  decide  whether  the  statute  has  been 
violated. 

Senator  Ivt.s.  IMr.  Chairman. 

The  Chairman.  Senator  Ives. 

Senator  I\-es.  ]\Iight  I  break  in  there  ? 

Senator  Taft.  Yes. 

Senator  Ives.  Is  it  not  a  fact.  Senator,  that  the  Senate,  neither  in 
its  committees  nor  on  the  floor,  in  and  of  itself,  ever  considered  the 
creation  of  a  General  Counsel  independently  as  it  is  now  in  the  law  ? 

Senator  Taft.  No  ;  I  think  it  was  a  compromise  with  the  House. 

Senator  Ives.  It  was  put  in  as  a  compromise  to  a  position  that  was 
an  impossible  one ;  is  that  correct  ? 

Senator  Taft.  Yes. 

Senator  Smith.  Senator  Taft,  as  I  understand  it,  the  General  Coun- 
sel authority  is  set  up  by  the  Taft-Hartley  law.  I  have  some  question  as 
to  whether  the  office  of  General  Counsel  can  be  abolished  in  this  way, 
through  a  reorganization  plan,  when  the  Reorganization  Act  itself 
says  that  the  repeal  of  any  act  of  Congress  cannot  be  brought  about 
through  it. 

Senator  Taft.  I  don't  know.  I  haven't  even  considered  that. 

Senator  Smith.  Isn't  it  a  point  to  consider  ? 

The  Chairman.  May  I  read  the  statute  at  that  point  ? 

Senator,  I  think  tha,t  this  is  what  you  have  in  mind.  The  Reorgani- 
zation Act,  section  5,  provides : 

No  reorganization  plan  shall  provide  for,  and  no  reorganization  under  this  act 
shall  have  the  effect  of — 

And  then  under  subsection  (4)  it  says: 

authorizing  any  agency  to  exercise  any  function  which  is  not  expressly  author- 
ized by  law  at  the  time  the  plan  is  transmitted  to  the  Congress. 

Is  that  what  you  have  in  mind  ? 

Senator  Smith.  Yes. 

The  Chairman.  I  would  be  glad  to  have  your  comment  on  that. 
Senator  Taft. 

Senator  Taft.  I  don't  know. 

Senator  Smith.  If  it  is  not  legal  to  change  a  law  by  a  reorganization 
plan,  it  seems  to  me  everything  else  is  beside  the  point. 

The  Chairman.  Is  that  what  the  Senator  had  in  mind,  what  I  read 
there  ? 

Senator  Smith,  Yes. 

Senator  Taft.  I  don't  think  the  plan  changes  any  power,  it  just 
transfers  it  from  one  fellow  to  another. 
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Senator  I\-es.  I  think  what  the  Senator  had  in  mind  was  the  elimi- 
nation entirely  of  the  position  of  General  Counsel  as  it  now  exists  in 
the  law. 

Senator  Smith.  As  I  understand  it,  the  Taft-IIartley  Act  sets  up  the 
General  Counsel  and  gives  him  authority  to  act  under  a  certain  provi- 
sion. Now  the  Eeorganization  xict,  as  I  remember  and  as  the  chairman 
has  stated,  provides  that  no  reorganization  plan  shall,  in  effect,  repeal 
any  other  act  of  Congress.  Now  how  can  we  abolish  or  transfer  the 
function  of  the  General  Counsel  through  a  reorganization  plan  when 
the  General  Counsel  is  set  up  by  law  and  very  specifically  so  in  the 
Taft-Hartley  Act? 

Senator  Taft.  I  don't  find  the  provision  you  refer  to. 

Senator  Smith.  The  chairman  read  it. 

Senator  Taft.  That  is  to  prevent  the  authorization  of  any  agency  to 
exercise  any  function  that  is  not  expressly  authorized  by  law  at  the 
time  the  plan  is  transmitted  to  Congress.  That  would  not  prohibit 
this  plan. 

Senator  Smith.  Is  not  the  General  Counsel  set  up  by  the  Taft- 
HartlevAct? 

Senator  Taft.  Yes ;  but  I  don't  find  the  provision  to  which  you  refer, 
:Mrs.  Smith. 

Senator  Smith.  In  the  Reorganization  Act. 

Senator  Taft.  This  is  the  Reorganization  Act. 

The  Chairman.  Subsection  (4)  of  section  5. 

Senator  Taft.  Subsection  (4)  only  forbids  the  creation  of  a  function 
not  already  authorized  by  the  law.  In  other  words,  you  cannot  author- 
ize a  new  function,  that  is  about  all  that  subsection  (4)  says. 

The  Chairman.  This  does  not  authorize  a  new  function,  does  it  ? 

Senator  Taft.  No ;  it  just  transfers  a  function. 

The  Chairman.  It  transfers  an  existing  function  that  is  now  pro- 
vided by  law  from  one  officer  to  another.  That  question  was  raised  in 
the  hearings  in  the  House.  That  is  why  I  brought  it  up,  and  I  thought 
that  was  what  Senator  Smith  had  in  mind. 

Senator  Taft.  Frankly,  I  must  say  I  haven't  studied  the  full  scope 
of  the  Reorganization  Act,  but  offhand  I  do  not  see  any  direct  legal 
objectiontoit. 

Senator  Ives.  The  question,  of  course,  is  whether  by  the  reorganiza- 
tion plan  you  can  abolish  an  office  created  by  law. 

Senator  S^iith.  It  seemed  to  me  like  it  was  a  legal  point  that  should 
have  to  be  settled. 

Senator  Taft.  Of  course,  there  are  many  other  cases  under  this  act 
where  by  transferring  this  or  that  you  change  something  that  was  set 
up  as  a  major  policy  o  fthe  Congress  I  don't  think  there  was  any  inten- 
tion to  allow  that.'  ]\Iv  point  earlier  was  that  it  is  a  change  in  sub- 
stantive law,  and,  therefore,  I  do  not  thinlc  it  is  a  proper  use  of  the 
Reorganization  Act,  but  I  do  not,  frankly,  at  the  moment  see  any  legal 
prohibition. 

Senator  Ives.  Would  you  m.ake  that  statement  based  on  the  interpre- 
tation that  you  place  upon  the  language  of  the  plan  ? 

Senator  Taft.  No  ;  I  would  make  it  if  the  transfer  were  to  the  Chan- 
man  of  the  Board,  or  to  the  Board  as  a  whole.  In  the  act  which  Con- 
e:ress  passed  in  1047  they  took  the  position  that  it  was  not  enough  to 
have  the  xidministrative  Procedure  Act  for  the  separation  of  powers 
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that  were  concentrated  in  the  Board.  That  was  a  legislative  policy 
declaration,  which  is  a  matter  of  substantive  law,  as  I  see  it. 

Senator  Ives.  May  I  raise  this  question :  That  was  not  the  Senate's 
position  at  the  time,  was  it,  originally,  but  the  Senate  accepted  it  when 
they  finally  voted  on  the  Taft-Hartley  Act  ? 

Senator  Taft.  When  they  approved  the  conference  report  and  then 
passed  it  over  the  President's  veto,  they  passed  on  it  twice. 

The  Chairman.  I  think  during  the  course  of  the  hearings  we  may 
develop  this  question  of  whether  the  plan  is  legal.  I  think  we  may  liave 
our  staif  look  into  that  and  try  to  develop  that. 

Senator  Taft.  Yes. 

The  Board  performs  these  functions  in  an  atmosphere  highly 
charged  with  emotion,  determining  issues  between  parties  hotly  con- 
testing their  rights  and  quick  to  claim  bias  on  the  merest  suspicion  that 
such  exists.  The  Board  acts  under  a  very  definite  statute.  In  other 
words,  they  do  not  have  a  very  wide  discretion,  because  the  statute  is 
pretty  well  spelled  out  and  they^  do  not  have  the  grants  of  discretion- 
ary power  given  to  such  regulatory  agencies  as  the  Securities  and 
Exchange  Commission  or  the  Federal  Communications  (Commission. 
There  is  a  much  closer  comparison  with  the  Board  of  Tax  Appeals 
wliich  for  many  years  decided  cases  investigated  and  prosecuted  before 
it  bv  the  Commissioner  of  Internal  Revenue. 

The  position  of  the  National  Labor  Relations  Board  is  unique 
among  regulatory  commissions.  It  regulates  both  the  employers  and 
the  labor  unions  in  their  conduct  of  labor-management  relations.  The 
feeling  runs  high  between  these  two  groups,  and  it  is  peculiarly  im- 
portant that  the  Board  be  completely  impartial  and  judicial  in  its 
actions.  The  Administrative  Procedure  Act  recognizes  in  part  tlie 
general  desirability  of  separating  prosecuting  and  judicial  functions 
in  regulatory  commissions.  But  Congress  felt  that  this  separation  was 
of  even  greater  importance  in  the  field  of  labor  relations,  and  therefore 
set  up  the  General  Counsel  as  a  semi-independent  prosecuting  division. 
He  merely  has  the  right  to  initiate  proceedings.  The  Board  and  the 
courts  must  make  the  final  decision  on  the  justice  of  his  case.  It  is  diffi- 
cult to  see  how  anyone  who,  after  careful  examination,  orders  a  prose- 
cution to  be  instituted,  can  thereafter  be  a  truly  impartial  judge  of  the 
correctness  of  his  own  action.  The  plan,  therefore,  denies  the  funda- 
mental principle  established  by  the  Congress  that  the  Government  and 
the  Board  shall  be  an  impartial  judge  between  contending  interests. 

As  part  of  a  general  effort  to  compromise  the.  proposal  to  repeal  the 
law  and  hoping  to  secure  unanimous  agreement  from  the  minority  in 
the  Labor  Committee,  I  agreed  last  year  with  great  doubt  to  the  sub- 
ordination of  the  General  Counsel  to  the  Board.  But  I  never  would 
have  agreed  to  the  transfer  of  his  powers  to  the  chairman.  It  was 
shown  at  that  time  that  a  conflict  had  developed  between  the  Board 
and  the  General  Counsel  on  matters  of  jurisdicion.  That  was  the  main 
trouble  last  year  when  we  had  the  complaint  against  the  present  sepa- 
ration. I  believed  then  and  believe  now  that  we  could  take  care  of  the 
matter  by  providing  for  a  clear  definition  of  the  powers  of  the  General 
Counsel,  and  a  summary  determination  by  the  Board  on  questions  of 
jurisdiction.  We  did  not  have  time,  however,  to  prepare  the  proper 
amendm.ents,  and  I  hoped  that  the  House  miffht  do  so  when  it  came 
to  consider  the  bill.  Besides  that  question  of  jurisdiction,  the  Taft- 
Hartley  law  is  somewhat  uncertain  in  the  distribution  of  functions. 
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I  have  now  introduced  a  bill  establishing  an  office  of  Administrator 
of  the  National  Labor  Relations  Act  as  an  independent  afjency.  The 
Administrator  is  given  full  power  of  appointment  of  all  regional  office 
personnel.  His  functions  are  the  same  as  the  General  Counsel  has  been 
exercising  in  the  investigation  of  charges  of  unfair  labor  practices,  the 
issuance  of  complaints,  the  prosecution  of  complaints  before  the  Board, 
the  iuA'estigation  of  representation  petitions,  the  conduct  of  elections, 
and  the  seeking  of  injunctions  under  sections  10 (j)  and  (1),  and  they 
are  definitely  spelled  out. 

I  think  the  bill  meets  every  justifiable  criticism  which  has  been 
made  of  the  separation  of  functions  which  the  Taft-Hartley  Act  pro- 
A-ides.  I  have  studied  the  testimony  of  the  Board's  chairman  before 
the  House  committee.  He  lays  great  stress  upon  the  fact  that  a  differ- 
ence of  opinion  between  the  Board  and  the  General  Counsel  has  sub- 
jected many  small  industries  to  unnecessary  litigation  and  created 
confusion  and  uncertainty  among  them  as  to  their  rights  and  duties 
under  the  act.  I  might  say  I  think  that  is  always  true  in  the  inter- 
pretation of  a  new  law.  The  Wagner  Act  itself  was  held  up  for  3  or 
4  years  while  the  cases  were  prosecuted  through  the  Board  and 
through  the  courts  and  up  to  the  Supreme  Court. 

Senator  Ivr.s.  Mav  I  interrupt  there?  This  situation  has  also  cre- 
ated another  difficulty  from  the  standpoint  of  jurisdiction,  and  that 
is  the  over-all  jurisdiction  of  the  Board  or  agency  with  respect  to 
cases,  has  it  not? 

Senator  Taft,  With  respect  to  what  ? 

Senator  Ives.  With  respect  to  cases.  The  interpretation  it  seems  to 
have  placed  on  certain  questions  that  have  come  up  before  the  General 
Counsel,  where  he  seems  to  have  construed  that  typically  intrastate 
cases  fall  within  the  purview  of  the  jurisdiction  of  the  Board. 

Senator  Taft.  Yes;  that  is  the  question.  Undoubtedly  both  small 
business  and  other  emplo3'ers  waiit  to  know  whether  or  not  thev  are 
covered  bv  the  act  and  do  not  wish  to  be  put  to  the  expense  of  a  long- 
drawn-out  defense  on  the  merits  if  thev  are  not  covered.  The  pro- 
vision of  my  bill  will  permit  determination  of  that  question  at  once. 
In  other  words,  what  I  did  was  simply  to  provide  if  the  General  Coun- 
sel brings  a  suit  and  the  defendant  questions,  under  the  decisions  of 
the  Board,  the  jurisdiction,  that  is,  it  is  not  interstate  commerce,  it  is 
outside  of  the  jurisdiction  of  the  Board,  he  may  take  a  summary 
appeal  to  the  Board  at  once  and  have  the  question  determined.  That 
is  the  wav  I  tried  to  deal  with  it  in  the  statute  that  I  proposed.  It 
is  inevitable  that  the  question  of  jurisdiction  will  be  defined  anyway, 
but  that  seems  to  be  the  question  that  has  been  raised  between  the 
General  Counsel  and  the  Board,  where  he  has  construed  jurisdiction 
broader  than  that  of  the  Board. 

Senator  Ives.  Broader  than  it  actually  is  ? 

Senator  Taft.  I  think  so  myself;  yes,  broader  than  it  actually  is. 
But  I  think  there  is  one  thins'  in  which  the  Board  is  wrong.  The 
Board  has  taken  the  position,  in  some  cases,  apparently,  that  merely 
because  of  size  of  the  concern  involved  they  are  not  going  to  interfere, 
and  I  think  the  Board  is  open  to  question  on  that.  That  will  go  to  the 
courts,  I  assume.  The  General  Counsel  issues  a  complaint  and  you 
have  all  the  litigation  and  then  it  will  finally  get  to  the  Board,  and 
then  a  year  later  the  Board  says,  "No ;  that  case  ought  never  to  have 
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been  bronglit  because  it  is  not  in  our  jurisdiction.''  I  have  provided 
here  in  the  bill  to  take  care  of  that — 

Any  person  against  whom  a  complaint  has  issued  may  obtain  a  determination 
by  tlie  Board  of  the  question  of  whether  the  unfair-labor  practice  alleged  in  the 
complaint  affects  commerce  as  defined  by  this  Act,  by  filing  a  motion  to  dismiss, 
and  the  filing  of  such  motion  shall  operate  to  postpone  any  hearing  on  the  com- 
plaint which  may  be  scheduled  or  in  progress. 

If  course,  any  law  is  subject  to  that  possibility.  Prosecutors  may 
always  bring  actions  that  the  courts  throw  out  3  years  later.  That  is 
always  true  with  respect  to  a  new  law.  I  don't  think  that  necessarily 
is  a  condemnation  of  the  law  but  I  think  it  would  be  wise  to  get  that 
question  of  jurisdiction  determined  as  early  as  possible. 

Senator  O'Conor.  Senator  Taft,  you  made  some  reference  to  the 
attitude  of  the  Chairman  of  the  Board  as  indicated  in  his  testimony 
before  the  House  committee.  It  is  my  understanding  that  he  empha- 
sized the  point  that  on  the  question  of  unfair-labor  practices  the  Gen- 
eral Counsel  interpreted  it  as  he  saw  fit. 

Senator  Taft.  The  Chairman  of  the  Board  may  do  the  same  thing 
if  3^ou  transfer  the  power  to  the  Chairman  of  the  Board.  Someone 
can  or  would  do  it.  I  mean,  you  have  got  that  condition  anyway  no 
matter  wliat  the  laAv  is.  Justice  may  de  denied  to  somebody  because 
the  Board,  or  the  General  Counsel,  may  say,  "No;  I  don't  t'liinlc  that 
is  a  proper  case  for  our  intervention."  It  does  not  make  any  difference. 
It  is  the  same  injustice  whether  it  is  the  General  Counsel  or  the  Chair- 
man of  the  Board.  The  Chairman  of  the  Board  could  say  to  the  Gen- 
eral Counsel,  "No;  don't  bring  that  case,"  and  then  there  is  no  appeal 
to  the  courts  under  those  circumstances,  either  from  the  General  Coun- 
sel or  from  the  Board  or  the  Cliairman. 

Senator  O'Conor.  In  other  words,  his  action  is  not  reviewable. 

Senator  Taft.  No. 

Senator  O'Conor.  The  Chairman  might  talce  the  position  that  if  a 
statutory  determination  were  made  as  to  the  interpretation  of  the  act 
the  General  Counsel  may  ignore  that,  which  does  not  make  for  uni- 
formity in  the  administration  of  the  law. 

Senator  Taft.  Any  prosecuting  attorney  in  the  United  States  can 
refuse  to  take  a  case.  I  don't  know  what  you  can  do  about  it.  I  mean, 
you  have  got  to  give  somebody  the  power  to  say  where  the  Government 
thinks  it  should  prosecute  or  not.  It  might  just  as  well  be  the  General 
Counsel  as  the  Chairman  of  the  Board. 

Senator  Ives.  I  think  you  stated  that  it  would  be  the  General  Coun- 
sel and  not  the  Board  that  has  authority  to  decide  whether  that  case 
might  properly  be  considered  by  the  Board  or  not. 

Senator  Taft.  Yes. 

Senator  Ives.  Based  on  your  interpretation  of  the  plan,  that  is 
where  you  and  I  differ.  Clearly  a  question  of  that  nature,  which  is  a 
policv-making  question,  would  imply  that  the  Board  must  act  and  not 
the  Chairman  of  the  Board. 

Senator  Taft.  Well,  I  don't  see  why,  since  the  Chairman  is  given  all 
the  executive  and  administrative  functions  of  the  Board. 
,  Senator  Ives.  This  is  not  giving  all  the  executive  and  administra- 
tive functions  of  the  Board  to  the  Chairman. 

Senator  Taft.  Yes ;  it  is.  It  is  an  administrative  function. 

Senator  Ives.  Administrative  only  in  policy. 
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Senator  Taft.  It  seems  to  me  it  is  an  executive  function.  It  is  not 
judicial,  it  is  not  legislative,  it  must  be  executive. 

Senator  Ives.  Well,  policy  making  in  a  sense  is  executive,  too. 

Senator  Taft.  Why,  certainly. 

Senator  Im3S.  So  there  is  a  difference. 

Senator  Taft.  The  plan  says  clearly  that  the  executive  and  admm- 
istrative  functions  of  the  Board  shall  be  transferred  to  the  Chairman 
of  the  Board,  and  it  seems  to  me  perfectly  clear  that  he  is  given  the 
whole  power.  He  is  supposed  to  follow  the  policy  of  the  Board,  and 
so  is  the  General  Counsel ;  but  he  does  not  have  to. 

The  CiTAiRMAiSr.  At  present  the  General  Counsel  may  determine 
whether  the  facts  that  have  been  developed  warrant  action  to  be  taken ; 
is  that  correct  ? 

Senator  Taft.  That  is  right ;  yes,  sir ;  which  is  what  the  prosecuting 
attorney  does. 

The  Chairman.  Is  that  determination  an  executive  or  an  adminis- 
trative function  ? 

Senator  Taft.  I  think  that  is  clearly  an  executive  function. 

The  Chairmax.  If  it  is,  then  that  power,  by  the  plan,  is  transferred 
to  the  Chairman  of  the  Board. 

Senator  Taft.  That  is  my  interpretation  of  it,  Mr.  Chairman. 

The  Chairman".  Would  you  say  that  that  is  a  general  policy 
function  ? 

Senator  Taft.  I  mean,  you  may  have  a  judicial  policy,  you  may  have 
an  executive  policy,  which  is  an  executive  function,  and  of  course 
executive  action  is  largely  involved  in  questions  of  policy. 

Senator  Ives.  Section  (b)  (1)  of  Keorganization  Plan  No.  12  reads 
as  follows : 

In  carrying  out  any  of  his  functions  under  tlie  provisions  of  this  section,  the 
Chairman  shall  be  governed  by  general  policies  of  the  Board  and  by  such  regu- 
latory decisions,  findings,  and  determinations  as  the  Board  may  by  law  be  au- 
thorized to  make. 

Senator  Taft.  So  shall  the  General  Counsel  today. 

Senator  Ives.  It  is  within  the  policy  of  the  Board  as  to  how  this 
matter  should  be  handled. 

Senator  Taft.  I  think  you  may  be  right  as  to  general  policy  but  not 
as  to  a  particular  case  that  comes  along. 

Senator  I^^tes.  Will  not  the  Board  decide,  in  the  matter  of  deter- 
mining policy,  as  to  how  specific  cases  are  to  be  determined? 

Senator  Taft.  I  don't  think  so  at  all,  because  every  case  has  different 
facts;  every  case  has  different  circumstances.  I  don't  see  at  all  that 
you  can,  in  general  policy,  take  away  from  the  Chairman  of  the  Board 
the  right  to  decide  in  each  case  what  he  is  actually  going  to  do.  If 
this  plan  is  passed,  as  the  executive  officer  he  has  all  the  functions  that 
the  General  Counsel  has  today. 

The  Chairman.  Once  the  general  policies  are  established,  would 
not  the  Chairman  of  the  Board  then  have  the  administrative  or  execu- 
tive decision  to  make  ? 

Senator  Taft.  Yes. 

The  Chairman.  As  to  whether  it  comes  within  the  policy  or  does 
not  come  within  the  policy  ? 

Senator  Taft.  That  seems  to  me  clear ;  yes,  I  think  so. 
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The  Chairman.  That  is  the  same  function  that  the  General  Counsel 
now  has ;  is  that  correct  ? 

Senator  Taft.  That  is  correct. 

The  Chairman.  The  General  Counsel  can  be  reversed  by  the  Board, 
and  so  also  can  the  Chairman  of  the  Board. 

Senator  Ives.  The  Chairman  of  the  Board  can  be  reversed  immedi- 
ately. 

S'enatoi'  Taft.  I  doubt  if  he  could,  ])ut  I  think  they  can  reverse  his 
action  in  a  particular  case  ^Yhen  it  finally  reaches  them. 

The  Board  complains  that  it  must  now  seek  enforcement  of  its 
orders,  but  the  attorneys  who  prepare  the  briefs  and  arprue  the  cases 
in  the  courts  are  under  the  supervision  of  the  General  Counsel  who 
has  not  ahvays  agreed  with  the  Board's  view  as  to  how  the  case  is  to 
be  presented.  My  bill  meets  this  objection  by  giving  the  Board  its 
own  staff  of  enforcement  attorneys. 

Other  objections  made  by  the  Board  before  the  House  committee 
are  highly  speculative  and  implausible.  For  example,  it  is  stated: 

He  may,  after  the  Board  has  dismissed  a  case,  whether  for  policy  reasons 
or  for  want  of  legal  sufficiency  under  the  statute,  nevertheless  issue  a  complaint 
and  institute  a  similar  proceeding  in  another  case,  only  to  be  reversed  by  the 
Board  many  months  later. 

I  suppose  any  prosecutor  or  district  attorney,  if  it  is  possible  to 
imagine  one  of  such  mentality,  could  do  the  same.  In  any  event,  such 
a  prosecutor,  district  attorney,  or  General  Counsel  could  not  expect 
to  enjoy  long  tenure. 

Equally  unrealistic  is  the  hypothetical  example  given  of  refusal  by 
the  General  Counsel  to  issue  a  complaint  of  refusal  to  bargain  in  pro- 
tection of  the  Board's  certificate  in  an  election  case. 

Again  the  Board  argues  that  a  party  aggrieved  by  an  unfair  labor 
practice  could  be  effectively  deprived  of  his  right  under  the  law  if 
tlie  General  Counsel  refused  to  issue  a  complaint  in  a  meritorious  case. 
This  woidd  be  equallj^  true,  however,  if  plan  No.  12  were  approved, 
because  if  the  Board  or  the  Chairman  refused  to  issue  a  complaint,  the 
party  wronged  by  such  an  abuse  of  discretion  would  equally  have  no 
recourse  to  the  courts.  I  covered  this  once  before. 

I  believe  that  the  Board  and  General  Counsel  could  act  with  com- 
plete hai'mony  under  the  existing  statute.  Both  the  legislative  his- 
tory and  the  act  itself  indicate  clearly  a  congressional  intent  that  the 
Bo;\rd  occupy  the  role  of  a  court  and  the  General  Counsel  act  as  in- 
ves*:igaior  and  prosecutor.  The  act  was  perhaps  deficient  in  not  spelling 
out  with  exactness  the  functions  of  each. 

o.  This  plan,  it  seems  to  me,  is  an  attempt  to  use  the  Hoover  report 
for  political  i^urposes  and  as  a  means  of  nullifying  the  Labor-Man- 
ao-ement  Relations  Act  of  1947.  The  President  has  just  demonstrated 
the  ofreatest  reluctance  in  enforcing  it. 

"Without  burdening  the  committee  at  this  time  M^th  a  history  of 
the  President's  handling  of  that  national  emergency,  I  offer  for  the 
committee's  records  a  statement  I  made  on  March  8,  which  contains 
a  clironological  report  of  his  course  in  the  case. 
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The  Chairman.  Did  you  offer  something  for  the  record,  Senator 
Taft? 

Senator  Taft.  Yes. 

The  Chairman.  All  right ;  it  may  be  inserted  in  the  record. 

(The  statement  referred  to  is  as  follows :) 

THE    COAL    STRIKE   SITUATION 

Statement  by  Hon.  Robert  A.  Taft  of  Ohio  in  the  Senate  of  the 
United   States,  Makch  8,  1950 

Mr.  Taft.  Mr.  President,  now  that  the  coal  strike  has  been  settled,  I  wish  to 
review  the  history  of  the  coal  industry  since  the  war,  the  handling  of  the  recent 
strike,  and  possible  remedies  against  difficulties  in  the  future. 

In  the  first  place,  I  believe  we  should  distinguish  between  the  situation  arising 
out  of  a  national  strike  which  threatens  the  safeity  and  health  of  the  people,  and 
the  normal  conduct  of  labor-management  realtions.  The  Labor-Management 
Relations  Act  of  1947  covers  both,  but  all  the  basic  features  of  that  law  relate  to 
the  day-to-day  conduct  of  labor-management  relations,  and  are  applied  a  thou- 
sand times  for  every  once  that  the  national-emergency  provision  is  involved. 
General  legislation  on  labor-management  relations  should  never  contain  the 
drastic  powers  which  perhaps  may  have  to  be  granted  to  the  President  in  the 
case  of  national  emergencies. 

The  problem  with  which  we  are  concerned  only  arises  when  one  imion  con- 
trols such  a  large  section  of  an  industry  vital  to  the  welfare  of  the  people  that 
the  closing  down  of  that  industry  threatens  the  safety  or  health  of  the  people. 
TJiis  situation  does  exist  in  the  coal  industry.  Although  there  is  free  competi- 
tion on  the  operators'  side  with  thousands  of  competing  operators,  the  United 
.Mine  Workers  control  substantially  all  the  coal  labor  throughout  the  United 
States.  The  recent  strike,  therefore,  resulted  in  widespread  suffering  and  rapidly 
spreading  unemployment.  Telegrams  from  all  over  the  country  testified  to  the 
complete  lack  of  coal  for  delivery  to  homes  and  to  great  shortages  in  industry 
and  utilities.  The  situation  contemplated  by  the  national  emergency  provisions 
of  the  Taft-Hartley  law  existed  in  November  and  long  before  the  President  finally 
acted  under  that  law. 

There  is,  of  course,  always  one  way  in  which  to  deal  with  a  monopoly — give 
it  whatever  it  asks  for,  and  a  better  child  you  never  saw.  Such  a  policy  is  im- 
possible in  any  government  based  on  liberty  and  equality,  because  it  recognizes 
special  privileges  over  all  the  rest  of  the  population  who  have  to  use  coal.  In  the 
last  analysis,  the  issue  today  is  not  between  the  miners  and  the  operators  so 
much  as  between  the  miners  and  the  public.  Increases  in  wages  and  increases 
in  pensions  are  reflected  almost  completely  in  the  cost  of  coal  to  the  consumers 
of  coal  as  well  as  to  'the  eonsiuners  of  steel,  patrons  of  the  railroads  and  utilities, 
and  many  other  consumers.  Such  price  increases  are  only  alleviated  through  the 
rapidly  growing  use  of  oil  and  gas.  The  recent  settlement  will  increase  the  price 
of  coal  approximately  20  cents  a  ton. 

In  the  last  analysis,  the  handling  of  a  national-emergency  strike  must  be  an 
Executive  function.  It  requires  from  government  a  careful  study  of  the  situa- 
tion on  the  merits  of  the  dispute.  It  requires  daily  contact  with  the  parties. 
Above  all  it  requires  firmness,  fairness,  and  prompt  action.  We  here  in  Con- 
gress cannot  settle  coal  strikes.  We  can  only  give  the  President  the  best  tools 
possible  with  which  to  do  so. 

The  present  law,  first,  gives  the  President  power  to  mediate  and  to  request  ar- 
bitration. Mediation  was  unsuccessful.  The  President's  proposal  for  submission 
of  the  dispute  to  an  extra  legal  board  to  be  appointed  by  him  was  in  the  nature 
of  a  request  that  both  parties  arbitrate.  It  was  accepted  by  the  operators ;  it  was 
rejected  by  the  union.  In  general,  the  mine  workers  union  has  resisted  all  pro- 
posals for  arbitration  because  of  the  power  which  it  feels  that  it  has.  The 
operators  apparently  do  not  like  arbitration,  but  they  are  so  divided  and  uncer- 
tain that  it  is  not  difficult  to  force  arbitration  on  them. 
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At  this  point  I  ask  unanimous  consent  to  place  in  the  Record  a  brief  history  of 
the  three  coal  strikes  which  have  occurred  since  the  war;  that  in  194G,  that 
in  1948,  and  that  in  1950. 

(There  being  no  objection,  the  matter  was  ordered  to  be  printed  in  the  Record, 
as  follows : ) 

"Coal  Strikes 

"194g  coal  strike 

("Strike  while  Government  in  possession) 

"May  21,  1946  :  Seizure  under  Smith-Connally  Act. 

"May  29,  1946 :  Krug-Lewis  agreement. 

"October  21,  1946:  Lewis  sought  to  reopen  contract.  Krug  denied  right  to 
reopen. 

"iNovember  15,  1946 :  Lewis  notified  Krug  that  union  was  terminating  agree- 
ment and  circulated  copies  among  miners  for  their  official  information. 

"November  16,  17,  18,  1946 :  36,000  miners  strike. 

"November  18,  1946 :  Temporary  restraining  order  under  contract. 

"November  IS,  19,  20,  21, 1946 :  Total  strike. 

"November  21,  1946  :  Petition  for  contempt. 

"November  25,  1946  :  Return  day. 

"November  27,  1946 :  Trial. 

"December  3,  1946 :  Union  found  gaiilty,  criminal  and  civil  contempt.  Lewis 
fined  $10,000  and  union  fined  $3,500,000. 

"December  7,  1946 :  Lewis  letter  to  all  members,  'each  member  is  directed  to 
retnrn'to  work  immediately.' 

"December  9,  1946  :  Miners  returned. 

"1948    COAL   STRIKE 

"{U.S.  V.   U.M.W.    (21  LRRM  2723)) 

"March  12,  1948 :  Lewis  letter  to  miners  to  effect  that  operators  had  dishonored 
agreement  bv  not  activating  v/elfare  fund. 

"March  15,  1948  :  Total  strike. 

"March  23,  1948 :  Emergency  Board. 

"March  31,  1948:  Emergency  Boai'd  report. 

"April  3,  1948 :  Petition  for  injunction  under  Taft-Hartley  law.  Temporary 
restraining  order  issued. 

"April  7,  1948 :  Contempt  charges  filed. 

"April  14,  1948  :  Hearing  on  contempt. 

"April  19,  1948 :  Lewis  and  union  found  guilty,  fined  $100,000  per  day. 

"April  20,  1948 :  Lewis  wired  district  presidents,  'I  do  hope  you  will  convey 
to  each  member  my  wish  that  they  immediately  return  to  work.' 

"April  22,  23,  1948 :  Miners  returned  to  work. 

"1950    COAL    STRIKE 

"June  8,  1949 :  Union  ordered  brief  stabilizing  period  of  inaction ;  little  coal 
miaed  from  June  13-20. 

"July  3,  1949,  3-day  workweek. 

"September  19  to  November  9  :  General  cessation  of  work. 

"December  5, 1949  :  3-day  workweek  again. 

"January  18,  1950 :  Charts  placed  in  hearing  January  18,  1950,  show  20,000,000 
tons  less  coal  above  ground  on  January  16,  1950,  than  on  March  23,  1948,  when 
President  declared  emergency. 

"January  31,  1950 :  President  proposed  extralegal  fact-finding  board,  amount- 
ing to  arbitration  in  fact. 

"February  4, 1950 :  Operators  accepted ;  union  rejected. 

"February  6, 1950 :  Total  strike.  Emergency  Board  appointed. 

"February  8,  1950 :  2-hour  public  hearing ;  then  bargaining  with  Board  as 
observers. 

"February  11,  1950:  Report  of  Board.  Petition  for  injunction.  Restraining 
order  issued. 

"February  20,  1950:  Temporary  order  continued  to  March  3.  Petition  for 
contempt. 

"February  27,  1950  :  Hearing  on  contempt. 

"March  2, 1950 :  Court  found  union  not  guilty  of  contempt. 
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'•March  3,  1950  (forenoon)  :  Negotiations  resumed  witli  settlement  on  union's 
terms  imminent. 

•'Marcli  3,  1950  (afternoon)  :  President  sent  seizure  bill  to  Congress. 
"Marcli  3,  1950  (evening)  :  Tentative  agreement." 

Mr.  Taft.  Mr.  President,  it  sliould  be  noted  tliat  in  1946  the  union  struck 
against  the  Government,  which  was  in  possession  of  the  mines,  and  did  not  return 
until  an  injunction  was  sougiit  under  the  ymith-Counally  Act  as  against  employees 
of  the  Government.  It  sliould  be  noted  further  that  both  in  1946  and  1948  the 
men  did  not  return  to  work  until  the  union  was  found  guilty  of  contempt  and 
hues  were  imposed,  and  that  they  did  return  to  work. 

I  believe  very  strongly  that  the  Pi:esident's  entire  course  in  1950  emergency 
extended  that  emergency  to  an  undue  length  of  time  and  encouraged  open  defiance 
of  the  law.  He  obviously  has  tried  to  discredit  the  law  itself  and  the  weapon 
given  him  with  which  to  handle  the  situation,  although  prior  to  the  election  in 
1948  he  did  not  hesitate  to  use  the  injunctive  power  of  the  Taft-Hartley  law — 
some  eight  times,  I  think.  In  this  case  he  delayed  its  use  when  it  was  obvious 
that  an  emergency  was  threatened.  He  could  have  invoked  it  at  the  end  of 
November  when  the  men  were  working  5  days  a  week,  and  it  would  have  been 
much  easier  to  arrange  a  continuance  of  work  than  a  return  to  woi'k.  Instead 
of  having  2  months  in  which  to  work  out  a  solution  of  the  problem,  bitter  feelings 
were  provoked  during  that  period  of  2  months.  Faced  with  a  real  emergency  he 
then  sought  to  use  a  fact-finding  board  outside  the  law  and  his  failure  further 
delayed  use  of  the  law  at  a  time  when  time  was  running  out.  The  impression 
given  to  the  public  and  to  the  miners  was  that  the  Government  was  not  much 
interested  in  enforcing  the  law  or  the  injunction.  In  the  two  past  cases  only  a 
determined  use  of  contempt  proceedings  had  been  successfull  in  securing  a  return 
to  work  by  the  miners. 

The  Taft-Hartley  law  is  by  no  means  an  extreme  law.  It  authorizes  an  in- 
junction against  the  union  and  the  employers  to  end  a  strike  or  lock-out  only  for 
a  period  of  80  days.  Surely,  it  is  not  unreasonable  to  ask  the  men  to  go  back  to 
work  for  that  period  while  further  efforts  are  made  to  settle  the  strike,  consid- 
ering the  fact  that  their  failure  to  go  means  the  tying  up  of  the  entire  national 
economy  and  extreme  hardship  on  150,000,000  people.  True,  the  men  are  required 
to  go  back  to  work  for  these  80  days  at  the  same  wages  to  which  they  themselves 
had  agreed  a  year  earlier.  When  that  1948  contract  was  signed,  Mr.  Lewis 
hailed  it  as  the  greatest  accomplishment  for  labor  in  our  time,  and  any  settlement 
made  would  obviously  have  provided  for  retroactive  pay  for  the  80  days  at  any 
new  rate  agreed  to. 

There  might  be  a  real  criticism  of  the  Taft-Hartley  law  as  too  lenient  because 
it  does  not  finally  prevent  a  strike  if  no  settlement  can  be  effected  during  the 
SO-day  period ;  and  then  a  real  emergency  would  have  to  be  dealt  with  in  further 
and  more  drastic  legislation.  We  always  foresaw  that  possibility.  The  purpose 
of  the  law,  however,  is  to  bring  the  parties  before  the  court  and  thus  before  the 
public  to  require  them  to  state  clearly  their  respective  demands,  and  to  permit 
public  opinion  to  work  on  the  merits  of  the  controversy.  This  should  have  been 
done  in  December,  instead  of  in  February. 

The  President  finally  did  ask  for  the  injunction — rather  regretfully,  appar- 
ently— and  appointed  a  Board ;  but  it  does  not  seem  to  me  that  the  Board  ap- 
pointed ever  carried  out  its  full  duties  under  the  Taft-Hartley  law.  After  the 
briefest  of  hearings,  it  assumed  the  role  of  spectator  or  mediator  in  a  series  of 
bargaining  conferences,  and  then  wrote  its  report.  No  comprehensive  report  was 
given  to  the  public  of  the  matters  in  controversy.  While  the  Board  is  not  sup- 
posed to  make  recommendations,  it  certainly  should  make  a  clear  statement  of 
the  issues — in  short : 

What  are  the  facts  about  the  miners'  pension  f imd  and  its  solvency  ? 
What  were  the  facts  regarding  comparative  wages  in  other  industries  and 
relative  increases  since  the  war? 

What  are  the  dangers  and  hardships  of  mining  which  may  justify  higher  wages 
than  others? 

What  were  the  facts  regarding  collective  bargaining  and  the  refusal  to  make 
a  contract  which  is  really  binding? 

I  never  did  see  anywhere  in  the  newspapers  any  clear  statement  concerning 
what  the  fight  was  about  until  it  was  settled.  The  function  of  the  Board  was 
to  make  that  dispute  clear  to  the  public. 

There  was  a  delay  in  filing  contempt  charges,  and  the  Government  presented 
such  a  weak  case  that  it  failed  to  obtain  the  penalties  and  fines  which  ended  the 


1420 

two  previous  strikes.  Tlie  judge's  decision  was  based  on  tlae  fact  that  ttie 
Government  liad  given  him  no  evidence.  There  were  presented  to  the  Attorney 
General  many  affidavits  which  were  never  used.  They  tended  to  show  the 
absolute  power  which  Mr.  Lewis  exercises  over  the  district  officers  appointed  by 
him,  and  the  absolute  power  of  the  district  officers  over  the  local  union  offi- 
cers. They  showed  that  the  officers  of  the  local  unions  evidently  did  not  take 
Mr.  Lewis'  telegrams  as  intended  seriously,  and  made  no  effort  whatever  to 
get  the  men  to  go  back  to  work;  that  many  feared  to  go  back  because  they 
knew  pickets  would  appear  from  some  unspecified  source.  They  clearly  gave 
the  men  the  impression  that  Mr.  Lewis  did  not  desire  them  to  return  to  work. 
The  reception  given  his  instructions  after  the  contract  was  signed  contrasted 
strangely  with  the  defiance  of  his  orders,  supposed  to  show  a  universal  defying  of 
his  orders  to  return  to  the  mines.  Not  only  did  some  local  branches  of  the 
United  Mine  Workers  take  action  in  direct  defiance  of  the  injunction,  but  there 
were  numerous  instances  of  picketing  of  union  mines  and  testimony  that  goon 
squads  were  operating  throughout  the  coal  regions,  threatening  physical  vio- 
lence to  miners  and  their  families  if  the  miners  returned  to  the  mines.  Yet  none 
of  that  evidence  was  used.  Personally,  after  talking  with  miners  and  others  in 
the  coal  regions,  I  believe  that  the  great  majority  of  Ohio  miners  wanted  to  re- 
turn to  a  5-day  week  for  the  past  several  months,  and  would  have  returned 
except  for  fear  of  violence.  The  Attorney  General  had  at  his  command  the 
entire  FBI  to  produce  evidence  that  the  injunction  was  in  fact  violated,  as  every 
impartial  observer  believes  it  was  violated.  But  the  only  evidence  presented 
was  that  nobody  had  gone  back  to  work,  a  result  consistent  with  the  improbable 
conclusion  that  each  miner  individually  preferred  to  remain  at  home. 

No  law  which  Congress  passes,  Mr.  President,  is  going  to  be  any  good  unless 
the  Government  stands  behind  it  to  the  limit  and  in  good  faith  makes  every  pos- 
sible use  of  that  law.  No  law  will  be  any  good  if  the  President  permits  the 
law  violator  to  take  action  in  direct  defiance  of  tlie  law,  without  vigorous 
prosecution. 

Having  made  such  inadequate  use  of  the  weapon  given  him  by  Congress,  the 
President  then  demanded  the  right  to  seize  the  mines,  and  submitted  a  pro- 
po.sed  bill  to  restore  national  coal  production.  The  bill  was  poorly  drafted  by 
someone  who  apparently  had  no  knowledge  of  the  long  study  made  of  this 
emergency  problem  by  13  members  of  the  Senate  Labor  Committee.  It  had  to 
be  almost  completely  rewritten  by  the  committee.  As  submitted,  it  was  a  one- 
sided bill  penalizing  the  employers  who  had  agreed  to  arbitrate,  and  helpful  to 
the  United  Mine  Workers  who  had  just  defied  the  President,  the  courts,  and  the 
laws  of  the  United  States.  There  was  absolutely  no  assurance  that  it  would 
be  effective  except  with  the  consent  and  approval  of  the  United  Mine  Workers, 
for  the  President  was  given  no  power  except  to  operate  the  mines  if  the  miners 
returned  voluntarily  to  work. 

In  1946,  the  mine  workers'  union  did  not  hesitate  to  strike  against  the  Gov- 
ernment, and  returned  only  when  an  injunction  had  been  issued  and  fines  im- 
posed under  the  Smith-Connally  Act.  Yet,  under  the  President's  proposed  bill 
no  power  whatever  was  given  to  seek  an  injunction  if  the  miners  refused  to  re- 
turn to  work  after  seizure. 

The  bill  gave  the  President  power  to  fix  wages  at  any  figure  he  saw  fit  to  ap- 
prove :  and  since  he  had  to  obtain  the  consent  of  the  union  before  he  could  operate 
the  mines,  he  would  obviously  have  had  to  fix  wages  well  above  the  previous  con- 
tract in  order  to  effect  their  return — perhaps  at  the  very  figure  demanded  by  the 
union.  Once  these  wages  had  been  raised,  the  operators,  of  course,  could  never 
have  reduced  them.  So,  in  effect,  the  President  was  to  be  given  power  to  force 
the  union  terms  on  the  operators,  and  then  placed  in  such  a  weak  legal  ixtsition 
that  he  would  have  to  do  so,  if  the  mines  were  to  be  operated.  No  time  limit 
was  contained  in  the  bill,  except  that  of  June  30,  1951.  In  short,  the  passage  of 
this  bill  would  have  been  a  complete  surrender  to  the  union. 

Last  year,  Mr.  President,  the  Senate  passed  an  amendment  to  the  Taft-Hartley 
law,  adding  to  the  power  of  injunction  the  power  of  seizure.  It  was  carefully 
safeguarded,  however,  by  providing  that  men  should  return  to  work  at  the  previ- 
ous wage,  sul>ject  to  retroactive  adjustment  by  collective  bargaining,  and  that 
the  period  of  seizure  be  limitetl  to  60  days.  Also,  the  injunction  could  have  been 
used  to  require  such  return  to  work  as  in  1946.  This  bill  has  been  pending  in  the 
House  Labor  Committee,  where  it  has  been  suppressed,  apparently  on  the  orders 
of  the  administration  and  the  labor-union  officials. 

In  my  opinion,  the  80-day  injunction  provision  of  the  present  law  is  a  very 
mild  measure  for  national  emergencies,  and  it  works  both  ways.  It  is  very  little 
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different  from  the  waiting-period  provision  of  the  Railroad  Mediation  Act  which 
has  been  satisfactory  to  railroad  labor  for  25  years.  It  has  been  used  against 
the  employer  where  he  tried  to  reduce  wages.  It  can  be  used  only  on  the  orders 
of  the  President  of  the  United  States,  and  he  certainly  will  not  use  it  except  in 
a  real  emergency.  The  labor  people  express  great  opposition  to  it,  but  that  is 
principally  because  it  is  the  only  weapon  which  can  prevent  a  monopoly  union 
from  using  the  public  distress  to  force  an  increase  in  wages  which  may  or  may 
not  be  reasonable. 

I  can  fiiUy  understand  and  sympathize  with  the  labor  opposition  to  any  perma- 
nent injunction  or  any  injunction  obtained  by  private  parties.  The  present  law 
only  authorizes  an  injunction  by  the  Government  where  the  public  interest  and 
the  public  danger  are  clear  beyond  a  shadow  of  a  doubt. 

The  opposition  of  employers  to  the  right  kind  of  seizure  bill  seems  to  be  equally 
unreasonable.  Again,  seizure  should  be  available  only  when  the  public  danger  is 
clear.  It  should  be  for  a  limited  period,  like  the  injunction.  It  should  be  used 
for  the  purpose  of  securing  a  breathing  spell  while  the  settlement  can  be  worked 
out  in  the  spotlight  of  public  opinion.  But  I  can  also  understand  industry's  fear 
of  some  kinds  of  seizure  when  we  consider  how,  in  the  past,  it  was  used  once 
to  raise  the  portal-to-portal  issue,  and  at  another  time  to  increase  wages  and  pen- 
sions without  even  participation  by  the  operators  in  the  decision.  Both  injunction 
and  seizure  should  be  so  circumscribed  that  they  give  no  advantage  to  either 
party  in  the  final  settlement  of  the  dispute.  A  well-informed  columnist  says  that 
the  uncertainty  of  the  t.vpe  of  seizure  bill  which  Congress  might  finally  pass  was 
one  of  the  causes  that  led  the  union  to  settle  for  less  than  it  had  demanded.  The 
threat  nf  an  unfair  seizure  bill  certainly  led  to  concessions  by  the  operators. 

The  net  result  of  this  whole  controversy  is  an  increase  of  about  20  cents  a 
ton  in  the  price  of  coal  to  the  consumer  and  a  further  decrease  in  the  total  market 
for  coal.  It  certainly  is  doubtful  whether  the  men  themselves,  considering  the 
wages  lost  and  the  tremendous  growth  in  the  use  of  gas  and  oil,  have  benefited 
from  the  settlement  made. 

There  is  nothing  in  the  general  result  to  indicate  that  the  solution  of  the  Taft- 
Hartley  law,  particularly  if  seizure  were  added,  is  not  the  best  possible  basis 
for  preliminary  legislation.  That  legislation  should  bring  the  parties  together 
and  should  make  them  state  their  positions  clearly  and  should  let  public  opinion 
operate.  The  legislation  should  maintain  the  status  quo  and  should  not  favor 
either  party.  I  think  this  is  true  of  the  original  provisions  of  the  Taft-Hartley 
law,  and  it  is  certainly  true  if  the  power  of  seizure  is  added  to  injunction,  as  in 
the  proposed  amendments. 

We  must  always  recognize,  however,  that  the  remedies  I  have  been  discussing 
do  not  afford  an  ultimate  solution  if  the  parties  sit  out  the  waiting  period  and 
continue  a  strike.  Other  remedies  have  been  proposed  for  that  contingency.  One 
is  compulsory  arbitration  which  would  require  the  men  to  work  at  a  wage  fixed 
by  the  Government,  after  hearing.  Except  in  an  extreme  emergency,  and  then 
only  for  such  emergenc.v,  I  should  be  opposed  to  any  such  compulsory  wage  fixing, 
which  of  course  would  also  require  the  power  of  a  permanent  injunction. 

Another  remedy,  designed  to  prevent  the  development  of  a  Nation-wide  strike, 
is  the  prohibition  or  limitation  of  Nation-wide  bargaining  and  the  breaking  up  of 
the  coal  bargaining  into  half  a  dozen  regional  settlements.  This  would  be  practi- 
cally a  Sherman  Act  against  labor  monopoly.  Such  a  law  will  have  many  complica- 
tions ;  but  if  there  is  no  other  remedy  to  repeated  stoppages,  it  should  certainly 
be  given  consideration. 

Mr.  President,  there  is  pending  today  in  the  Judiciary  Committee  such  a  pro- 
posed law  ;  and  the  Labor-Management  Relations  Subcommittee  of  the  Committee 
on  Labor  and  Public  Welfare  has  been  authorized  and  directed  to  look  into  the 
general  problem  of  monopoly  unions,  in  connection  with  their  status. 

With  regard  to  the  welfare  funds,  I  believe  that  these  also  should  be  regulated 
by  legislation  so  that  they  may  in  fact  operate  as  real  security  for  the  miners  on 
a  sound  fiscal  basis. 

In  the  last  analysis,  however,  Mr.  President,  in  a  democracy  there  is  no  com- 
plete solution  for  a  Nation-wide  strike  which  might  even  take  the  form  of  a 
general  strike.  The  interest  of  the  people  can  best  be  protected,  and  a  result 
obtained  without  special  privileges  to  anyone,  by  a  determined,  impartial,  and 
wise  handling  of  the  situation  by  the  executive  departments  with  the  best  tools 
Congress  can  give  them.  I  am  afraid  that  the  handling  of  the  recent  strike,  by 
confirming  the  power  of  a  monopoly  union,  makes  more  probable  the  recurrence 
of  serious  emergencies  in  the  future. 

85-167 — 74 — pt.  2 22 


1422 

Mr.  ^McDonnell.  Mr.  President,  will  the  Senator  yield  for  a  question? 

The  Vice  President.  Does  the  Senator  from  Ohio  yield  to  the  Senator  from 
Missouri  ? 

Mr.  Taft.  I  yield. 

Mr.  McDonnell.  I  assume  the  Senator,  in  referring  to  a  bill  now  pending  before 
the  Judiciary  Committee,  had  reference  to  the  so-called  Robertson  bill. 

Mr.  Taft.  That  is  correct. 

Senator  Taft,  Fuitliermore,  the  President's  course  in  recent  ap- 
pointments to  the  Board  it  seems  to  me  raises  the  question  as  to  whether 
or  not  he  is  not  seeking  to  nullify  the  purposes  of  the  law  in  securing 
a  free  and  judicial  Board  to  decide  cases  that  arise  mider  the  National 
Labor  Relations  Act. 

The  Taft-Hartley  Act  continued  in  office  the  existing  Board  mem- 
bership of  Chairman  Herzog  and  Members  Houston  and  Reynolds. 
To  fill  the  two  additional  memberships  created  by  the  act,  the  Presi- 
dent appointed  our  former  colleague,  Senator  JNIurdock,  and  J.  Cope- 
land  Gray.  While  I  have  been  unable  to  familiarize  myself  with  all 
or  a  major  part  of  the  Board's  decisions  since  the  passage  of  the 
act,  I  have  noted  that  Gray  became  popularly  known  as  a  Board 
member  who  recognized  the  problems  of  management  as  well  as  those 
of  unions.  I  have  never  heard  him  accused  of  unfairness  in  his  de- 
cisions. Sometimes  there  were  3-to-2  decisions,  but  in  no  case  that  I 
could  see,  before  the  1948  election  at  least,  was  there  any  serious 
criticism  as  to  the  correctness  of  those  decisions.  With  this  member- 
ship the  Board,  in  a  few  important  cases  divided  3  to  2.  A  number  of 
times  the  minority  made  an  interpretation  opposed  by  organized  labor. 
As  Member  Gray's  2-year  term  approached  its  end  the  press  reported 
determined  labor  opposition  to  his  reappointment.  He  was  not  re- 
appointed and  the  position  remained  unfilled  for  several  months  while 
the  President  sought  an  appointee  who  would  be  acceptable  to  both  the 
CIO  and  the  A.  F.  of  L.  The  White  House  itself  announced  that  the 
vacancy  would  not  be  filled  until  after  consultation  with  the  labor 
organizations.  Significantly,  there  was  no  mention  of  consulting  with 
management  oro-anizations,  although  the  Board  had  the  dutv  of  acting 
as  umpire  between  the  two.  The  appointment  of  ^Ir.  Styles,  I  think, 
was  a  fair  appointment,  although  he  was  a  former  member  of  the  ITU, 
the  printers'  union.  I  examined  him  when  he  appeared  before  the  Labor 
Committee  and  I  think  he  is  a  fair  man.  Nevertheless  he  came  from  that 
particular  group. 

Senator  I^^5s.  Mr.  Chairman. 

The  CiiAiKMAX.  Senator  Ives. 

Senator  I^-es.  May  I  ask  you  a  question  there  ? 

Senator  Taft.  Yes. 

Senator  Iybs.  The  same  criticism  which  the  Senator  is  leveling  at  the 
personnel  of  the  Board  might  also  be  leveled  at  the  selection  of  the 
General  Counsel,  might  it  not?  I  mean,  if  the  President  could  be 
prejudiced  in  the  selection  of  the  Board  members,  he  could  also  be 
prejudiced  in  the  selection  of  the  General  Counsel. 

Senator  Taft.  That  is  true.  I  am  just  suggesting  that  this  seems  to 
be  a  part  of  a  general  plan  to  nullify  the  general  provisions  of  the  Taft- 
Hartley  law.  I  am  citing  the  actions  of  the  President  since  the  1948 
election.  Most  of  this  whole  question  has  arisen  since  then. 

Second,  the  Department  of  Justice  is  making  no  evident  attempt  to 
enforcement  and  is  lending  itself  to  the  nullification  procedure.  Here 
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again  the  recent  coal  strike  is  too  fresh  in  our  minds  to  require  elabora- 
tion upon  how  that  Department  failed  to  carry  out  its  duties  under 
the  act.  But  there  are  a  number  of  other  instances  which  Senators 
may  have  forgotten. 

Section  302  of  the  act  prohibits  all  payments  by  employers  direct  to 
unions,  except  for  certain  exceptions,  one  of  which  is  the  check-off  of 
membership  dues  if  agreed  to  in  writing  by  the  employee.  No  excep- 
tion is  made  by  the  statute  for  the  check-off  of  such  things  as  lines, 
special  assessments,  and  initiation  fees.  We  purposely  excepted  them 
because  they  cannot  be  ascertained  with  any  degree  of  certainty  at  the 
time  the  check-off'  is  authorized  by  the  employee.  In  other  sections  of 
the  act  we  differentiated  between  such  fees.  Yet  the  Department  of 
Justice  has  legalized  such  payments  and  has  pretty  much  foreclosed 
any  contest  by  an  opinion  signed  by  the  Assistant  Solicitor  General  on 
Mkj  13,  19-18,  giving  an  opinion  to  the  Department  of  Labor  that  the 
term  "membership  dues"  includes  initiation  fees  and  assessments  as 
well  as  reguliar  periodic  dues.  I  am  infoniied  that  the  General  Motors 
Corp.  is  even  now  checking  off  strike  assessments. 

Welfare  funds— section  302  (c)  (5)  authorizes  union  welfare  funds 
only  "'for  the  sole  and  exclusive  benefit  of  the  employees  of  such— the 
contributing — employer  or  employees." 

This  provision  was  an  issue  in  the  activation  of  the  fund  of  the 
United  JNIine  Workers  and  in  the  continuation  of  the  fund  of  the 
American  Federation  of  Musicians.  In  the  case  of  the  miners'  union 
benefits  were  provided  for  members  of  the  union.  Some  members  were 
employed  by  coal  operators  who  do  not  contribute  to  the  fund  because 
they  clo  not  have  a  contract  with  the  union.  The  musicians'  f micl  is 
supported  by  a  royalty  upon  records  paid  by  the  recording  companies. 
The  benefits  of  the  fund  are  enjoyed  by  unemployed  musicians,  paid 
from  the  fund  to  present  free  music  to  the  public,  although  such 
musicians  had  never  been  employed  by  any  contributing  employer. 
On  December  13,  1948,  the  Attorney  General  gave  an  opinion  to  the 
Secretary  of  Labor  that  the  musicians'  fund  clid  not  violate  the  act 
because  the  recording  companies  pay  the  royalty  to  a  trustee  and  not 
a  "representative"  within  the  meaning  of  the  act.  The  restrictions 
upon  union  welfare  funds  had  one  purpose — to  insui'c  that  the  em- 
ployees who  earn  the  payments  made  into  the  fund  actually  get  the 
benefits  created  by  their  own  labor.  The  Attorney  General's  opinion 
nullifies  that  purpose, 

Non-Communist  affidavits:  section  9(h)  requires  officers  of  labor 
organizations  desiring  to  use  the  act  first  to  file  non-Communist  affi- 
davits. Substantially  all  unions  are  now  in  compliance.  I  have  noted 
that  affidavits  have  been  made  by  the  officers  of  unions  which  have 
been  expelled  by  the  CIO  on  the  communism  issue.  There  was  con- 
siderable comment  in  the  press  when  Henderson  of  the  Tobacco 
Workers  and  Travis  of  the  Mine,  Mill  and  Smelter  Workers  filed 
non-Communist  affidavits.  I  have  contacted  the  Department  of  Justice 
and  am  informed  that  they  have  been  investigating  some  23  individual 
cases  but  no  action  has  been  taken  in  any  of  them  to  bring  these  men 
to  trial  for  perjury  as  contemplated  in  the  Taft-Hartley  Act.  Con- 
tinued inaction  will  nullify  this  meritorious  provision  for  eliminating 
communism  from  labor  unions. 
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One  of  the  major  objects  of  the  Taft-Hartley  Act  was  to  protect 
employees  who  wished  to  work  from  bemg  maimed  or  beaten  by  mass 
picket  lines.  I  have  made  a  cursory  examination  of  the  Board's  deci- 
sions. Ever  since  the  election  decisions  of  the  Board  have  tended  to 
nullify  the  act. 

In  one  line  of  cases  beginning;  with  Samuel  Bingham^s  Son  Manu- 
facturing Co.  (80  N.L.R.B.  No.  244),  the  Board  has  held  that  an  em- 
ployer has  violated  the  act  and  prolonged  a  strike  simply  because  he 
invites  individual  strikers  to  return  to  work — even  though  such  em- 
ployer made  no  threats  or  promises — merely  invited  the  strikere  to 
return. 

Contrasted  with  this  doctrine  designed  to  hold  inviolate  the  right  of 
employees  to  strike,  what  has  the  Board  done  with  respect  to  the 
equally  important  right  of  nonstrikers  to  work  if  they  desired  to  do 
so?  Another  line  of  the  Board's  decisions  gives  the  answer  to  this 
question.  These  decisions  evidence  no  attempt  by  the  Board  to  pro- 
tect this  right.  Indeed,  the  Board  actually  encourages  its  violation. 
Thus,  in  the  Home  Manufacturing  Co.  case  (83  X.L.R.B.  No.  168), 
the  employer  refused  to  remstate  a  striker  named  Larson  who  had 
thrown  a  hammer  through  the  window  of  a  nonstriking  employee's 
automobile.  The  Board  had  this  to  say : 

We  find  that  Larson's  conduct  althonsh  objectionable  was  not  so  extreme  as  to 
order  him  unfit  for  furtlier  sen'ice  and  to  justify  his  exclusion  from  the  reinstate- 
ment order.  Accordingly  we  shall  include  him  in  the  reinstatement  order. 

In  another  case  involving  the  Kelco  Corporation  (79  N.L.R.B.  759) , 
the  Board  asked  the  United  States  Court  of  Api^eals  for  the  Fourth 
Circuit  to  order  the  company  to  reinstate  five  strikers.  The  circuit 
court  declined  to  issue  the  order  and  remanded  the  case  to  the  Board. 
That  decision  was  issued  on  December  20,  1949.  The  court  gave  as 
its  reason  that  the  Board  had  refused  to  hear  evidence  that  the  five 
strikers  had  engaged  in — 

brutal  violence  and  intimidation  of  a  serious  charactex*,  gan.glug  upon  a  non- 
striking  employee  and  chasing  him  home  in  one  ease,  knocking  down  an  employee 
and  beating  him  publicly  in  the  other. 

The  Board's  view  was  that  it  need  not  hear  this  evidence  because, 
in  any  event,  it  was  not  conduct  of  so  serious  a  character  as  to  deprive 
the  strikers  of  the  Board's  aid  and  assistance  in  obtaining  reinstate- 
ment and  back  pay. 

The  Chairman.  Suppose  murder  had  resulted  from  that  assault, 
would  that  have  been  sufficient? 

Senator  Taft.  That  might  have  been  sufficient. 

In  the  Kansas  Milling  Company  case  (86  N.L.R.B.  No.  136),  the 
Board  found  that  a  striker  was  guilty  of  "deliberately  ramming  and 
damaging  the  car  of  a  nonstriker"  and  fined  $50  by  a  local  court 
for  the  act.  The  Board  found  that  this  conduct  was  not  of  such  a 
character  as  to  deter  it  from  granting  reinstatement,  and  back  pay  to 
the  striker.  The  Board,  however,  hastened  to  state  that — 

we  have  not  in  the  past  condoned,  and  do  not  now  condone,  the  use  of  *  *  * 
violence  on  the  picket  line  or  elsewhere  during  a  strike. 

The  Taft-Hartley  Act  and  its  legislative  history  make  it  crystal 
clear  that  Congress  intended  to  prohibit  violence  and  intimidation 
during  strikes.  This  was  done  to  protect  the  employees  who  wished 
to  strike  and  those  who  wished  to  work. 
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There  are  many  other  lines  of  cases  that  I  could  present  but  I  will 
not  present  them  here.  I  only  make  the  point  to  suggest  that  the 
Board  and  its  Chairman  have  no  sympathy  with  the  enactment  of  the 
act  and  tlint  this  ]')roposal  is  intended  to  carry  out,  as  I  see  it,  a  general 
program  to  nullify  many  of  the  purposes  for  which  the  act  was  brought 
about. 

Therefore,  it  is  designed  for  political  purposes  rather  than  for  a 
purpose  of  the  Reorganization  Act  and  should  not  be  considered  under 
a  reorganization  plan. 

The  Chaik:man.  Senator,  you  pointed  out  the  attitude  of  the  Board, 
as  you  ijiterpreted  it,  toward  the  enforcement  of  the  law  as  it  now 
exists.  What  comment  would  you  care  to  make  with  reference  to  the 
attitude  of  the  General  Counsel  with  respect  to  the  enforcement  of 
the  law  as  now  written  ? 

Senator  Taft.  I  think  the  General  Counsel,  as  far  as  I  can  see,  has 
l^een  fair  in  his  selection  of  cases.  I  differ  with  him  on  the  question, 
for  instance,  of  jurisdiction.  I  think  he  pushes  interstate  commerce 
beyond  the  point  that  I  would  support  it,  however.  I  think  that  is  a 
difficulty  that  is  bound  to  be  corrected  by  the  Board  as  time  goes  on. 

The  CiiAiRMAx.  Does  that  indicate  any  effort  to  nullify  the  act? 

Senator  Taft.  No. 

The  Citaikman.  Or  is  it  an  action  that  may  be  interpreted  as 
overzealous  ? 

Senator  Taft.  Overzealousness  I  think  in  extending  it.  I  don't  think 
his  action  in  this  field  is  either  prolabor  or  promanagement.  In  some 
cases  the  labor  people  want  the  right  to  organize  a  small  concern 
on  the  edge  of  interstate  commerce  and  he  grants  it  to  them,  and  in 
other  cases  the  employer  wants  protection  against  conflicting  unions, 
or  something  of  that  sort-,  and  he  grants  it  to  them.  I  don't  see  that 
that  indicates  an}^  prejudice  one  way  or  the  other.  The  chief  thing 
that  any  charge  of  prejudice  was  brought  against  him  was  the  claim 
that  he  has  asked  for  many  temporary  injunctions  under  section  10(1) 
against  labor,  section  10(1)  was  designed  against  labor  only,  and  I 
think  any  unfairness  in  that  respect  should  be  blamed  on  the  law 
rather  than  on  the  General  Counsel.  Priority  was  given  to  certain 
types  of  injunctions,  against  secondary  boycotts,  because  it  was  felt 
when  we  passed  the  law  something  had  to  be  clone  at  once  or  it  was 
not  any  good  at  all.  I  don't  see  that  he  could  be  blamed  for  using 
that  section.  As  I  say,  I  haven't  always  agreed  with  him.  I  think 
he  is  a  man  of  rather  strong  views,  but  I  cannot  discover  that  he  has 
any  prejudice  one  way  or  the  other,  against  labor  or  management. 

Senator  Schoeppel.  From  what  you  have  suggested  it  seems  to  me 
it  would  necessitate  us  spelling  out  more  clearly  these  sections. 

Senator  Taft.  As  I  say,  if  he  sees  any  prejudice,  the  President  can 
remove  him.  The  President  appointed  him.  He  was  not  suggested  by 
management  or  labor.  In  fact,  the  general  reaction  was  rather  against 
him  on  the  part  of  management  because  of  some  decisions  he  made 
as  trial  examiner  down  South  4  or  5  years  before  his  appointment. 
As  I  say,  the  appointment  was  a  complete  surprise  to  me.  He  had  been 
trial  examiner  for  the  Board  and  he  was  appointed  by  the  President, 
and  as  I  say,  if  the  President  thinks  he  is  prejudiced  one  way  or  the 
other  in  the  position  he  holds,  that  certainly  is  a  ground  for  the  Presi- 
dent to  remove  him.  He  hasn't  done  so. 
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The  Chairman.  Senator,  this  issue  does  not  resolve  itself  into  a 
question  of  personality  of  the  man  now  filling  the  position ;  what  we 
are  trying  to  determine  is  whether  the  position  should  be  abolished. 

Senator  Taft.  That  is  right.  I  had  some  hesitation  in  bringing 
this  up.  One  of  the  reasons  I  have  done  it,  and  one  of  the  reasons 
whv  I  think  this  plan  ought  to  be  turned  down  is  becraiFe  it  is  a  part 
I'eally  of  a  general  political  plan,  and  I  think  that  problems  such  as 
this  should  be  handled  by  Congress  under  general  legislation  and  not 
in  the  form  of  a  general  reorganization  plan.  That  is  the  reason  I 
brought  this  situation  to  your  attention,  not  that  I  want  to  try  the 
Board  or  the  General  Counsel,  or  anybody  else  on  it.  I  do  think  it 
illustrates  the  suggestion  very  strongly  that  this  particular  plan,  not 
recommended  by  the  Hoover  Commission,  is  really  presented  as  a  part 
of  a  political  program,  and  political  programs  do  not  belong  under  the 
Reorganization  Act. 

The  Ciiatrmax.  Do  you  have  any  questions.  Senator  O'Conor? 

Senator  O'Coxor.  Senator  Taft,  a  great  deal  of  your  testimonv  has 
been  predicated  on  the  theory  that  we  will  pass  the  new  proposal  that 
you  make,  that  it  will  be  enacted  into  law.  I  was  wondering  if  that 
fails  of  enactment  where  we  will  be  if  this  reorganization  plan  is  not 
put  through. 

Senator  Taft.  I  think  the  present  condition  is  perfectly  satisfac- 
tory. As  far  as  I  can  see,  the  }:> resent  condition  is  perfectly  satis- 
factory. Gradually  these  differences  between  the  Board  and  the  Gen- 
eral Counsel,  which  are  mostly  on  questions  of  jurisdiction,  will  be 
I'esolved  by  the  Board,  and  of  course  the  Board  lias  the  final  word. 
It  is  only  a  question  of  delay  until  they  have  a  i-ight  to  act  on  his 
effort  to  extend  jurisdiction  beyond  where  thev  thing  it  ought  to  be. 

Senator  O'Conor.  We  cannot  lose  sight,  of  course,  of  the  attitude 
of  the  present  meinbersliip  of  the  Board.  It  would  seem  most  desir- 
able that  we  legislate  entii'ely  apart  from  any  consideration  of  per- 
sonalities and  that  we  try  to  get  the  best  possible  functioning  of  the 
Board. 

Senator  Taft.  I  tliink  it  is  a  proper  subject  of  legislative  considera- 
tion. As  I  say,  I  agreed  last  year  to  a  step  which  goes  part  way  in 
the  direction  of  the  reorganization  plan,  but.  as  I  say,  I  did  so  only 
as  a  general  matter  of  legislati-\'e  ]3olicy.  I  think  this  goes  much  fur- 
ther than  that,  by  giving  all  this  power  to  the  (^liairman.  If  Denham 
is  a  czar,  then  the  man  who  will  be  given  this  poAver,  in  addition  to  the 
power  that  he  has  a  Chairman  of  the  Board,  Avill  be  Mr.  Ilerzog.  He 
is  going  to  have  twice  as  much  power,  as  I  see  it,  if  the  General  Coun- 
sel's powers  are  added  to  his  existing  powers. 

3Ir.  Chairman,  may  I  at  this  point  a.lso  insert  a  letter  from  Mr. 
Ludwig  Teller,  who  is  a  lawyer  and  a  labor-relations  expert,  and  who 
testified  before  the  Labor  Committee  several  times?  He  has  written 
a  letter  to  the  chairman  of  the  House  Committee  on  Expenditures  in 
the  Executive  Departments,  explaining  that  he  could  not  testify  there. 
It  is  a  three-page  letter.  I  would  like  to  have  that  letter  made  a  part 
of  the  record  as  one  of  the  statements  that  has  been  submitted  in  con- 
nection Avith  this  matter.  I  suppose  you  take  statements. 

The  Chairman.  Yes :  we  take  statements. 
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Senator  Taft.  I  would  like  to  read  one  section  of  his  letter : 

The  fact  that  tliere  are  differences  between  the  Board  and  the  General  Counsel 
does  not  disprove  the  necessity  for  retaining  the  independent  character  of  the 
General  Counsel's  office.  If  anything,  it  points  up  the  necessity  for  limiting 
the  Board's  powers,  for  without  the  General  Counsel's  corrective  viewpoints  the 
Board  would  have  free  reign  to  commit  error  in  the  prosecuting  function  and 
to  project  it  in  the  exercise  of  its  judicial  functions. 

The  CriAiRMAX.  That  may  be  inserted  in  the  record. 
(The  letter  referred  to  is  as  follows :) 

LuDWiG  Teller, 
295  Madison  Avenue,  New  York,  N.  Y.,  March  22, 19o0. 

Hon.  "William  L.  Dawsox, 

Chairman,  House  Coiiiinittee  on  Expenditures  in  Executive  Departments, 

Washington,  D.C. 

Dear  Mr.  Dawson  :  I  am  in  receipt  of  your  telegram  of  March  21,  1950,  invit- 
ing me  to  testify  before  the  House  Committee  on  Expenditures  in  the  Executive 
Depai-tments,  which  is  now  holding  hearings  on  the  President's  Reorganization 
Plan  No.  12.  Plan  No.  12  abolishes  the  office  of  General  Counsel  of  the  National 
Labor  Relations  Board  as  an  independent  Government  agent. 

As  your  telegram  states  that  it  is  necessary  for  me  to  come  "at  once,"  I  am 
unable  to  appear  personally  in  Washington,  D.C.  because  of  prior  commitments. 
In  the  circumstances,  I  appreciate  your  suggestion  that  I  send  a  statement  to  the 
committee  setting  forth  my  views  on  plan  No.  12. 

This  letter,  which  is  being  sent  to  you  in  original  and  four  copies  for  conven- 
ience of  distribution  among  the  committee  members,  is  sent  to  you  v^ith  the 
request  that  it  lie  made  a  part  of  the  record  of  the  committee  hearings. 

The  proposal  to  abolish  the  independence  of  the  General  Counsel's  office  is  not 
simply  a  question  of  Government  reorganization.  It  goes  to  the  essence  of  labor- 
law  administration.  The  establishment  of  the  independent  General  Counsel's 
Office  in  the  Taft-Hartley  Act  was  preceded  by  years  of  valiant  effort  to  achieve 
fairness  in  Government  administration,  and  to  guarantee  impartiality  in  connec- 
tion with  justiciable  controversies  under  administrative  laws.  An  independent 
General  Counsel's  Office  aids  in  the  separation  of  judicial  from  prosecuting  func- 
tions. Congress  has  expressed  a  policy  favoring  the  separation  of  these  func- 
tions— evidenced  in  the  Administrative  Procedure  Act  of  1946. 

The  independent  character  of  the  General  Counsel's  Office  was  retained  in 
the  Wood  bill  (H.  R.  4290).  which  intially  passed  in  the  House  of  Rppresenta- 
tives  on  May  3.  1949.  liy  a  vote  of  217  to  203,  but  was  recommitted  on  the  follow- 
ing day  to  the  Committee  on  Education  and  Labor  by  a  vote  of  212  to  209. 

In  the  light  of  this  exjiression  on  the  subject  by  the  House  of  Representatives, 
the  independent  status  of  the  General  Counsel's  Office  should  not  be  impaired 
through  the  indirect  means  of  a  Government  reorganization  plan. 

I  have  had  occasion,  both  in  connection  with  my  writings  and  law  practicp  and 
teaching,  to  make  an  intensive  study  of  the  decisions  of  the  National  Labor  Rela- 
tions Board  and  of  its  differences  with  the  General  Counsels  Office.  I  state  to 
you  as  a  result  of  this  studv  that  there  is  nothing  in  the  National  Labor  Relations 
Board  decisions  or  in  the  National  Lal>or  Relations  Board-General  Counsel  con- 
troversy to  support  the  view  that  the  independence  of  the  General  Counsel's  Office 
should  be  aboli,shed.  On  the  contrary,  the  evidence  points  the  other  way. 

For  example,  the  amended  Warner  Act  sets  forth  a  6-month  statute  of  limi- 
tations for  the  fiMng  of  charges.  The  Genera^  Counsel's  Office  has  properly  taken 
the  view  that  this  provision  requires  the  filing  of  specific  cbaT-s-ps.  not  sinmly 
charges  specifying  nothing  more  than  that  a  party  has  violated  the  act.  The 
Board  has  taken  the  opposite  view,  thereby  nullifving  the  provision  in  question. 
It  is  to  be  hoped  that  the  courts  will  uphold  the  viewpoints  of  tlie  General 
Counsel. 

Again,  the  Board  has  taken  the  view  that  it  may,  in  the  exercisp  of  its  d's<^re- 
tion.  refusf'  to  assume  jurisdif^tion  over  a  business  which  the  Board  believes 
too  small  for  Federal  control.  Bv  this  decision,  exercised  in  scores  of  cases,  the 
Board  has  refused  to  grant  certifications  to  unions  in  alles^redlv  local  l>u«iness 
enterprises.  As  a  result,  these  unions  and  these  employers  are  not  protected 
against  rival  union  picketing  and  boycotting. 
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The  fact  that  there  are  differences  between  the  Board  and  the  General 
Counsel  does  not  disprove  the  necessity  or  retaining  the  independent  character 
of  the  General  Counsel's  office.  If  anything,  it  points  up  the  necessity  for  limit- 
ing the  Board's  powers,  for  without  the  General  Counsel's  corrective  view- 
points the  Board  would  have  free  reign  to  commit  error  in  the  prosecuting  func- 
tion and  to  project  it  in  the  exercise  of  its  judicial  functions. 

The  independence  of  the  General  Counsel's  office  needs  strengthening,  not  im- 
pairment. The  Board  has  recently  withdrawn  from  the  General  Counsel's  office 
some  of  the  rights  and  powers  which  the  Board  heretofore  granted.  This  is  not 
a  wholesome  situation.  The  rights  and  powers  of  the  General  Counsel's  office 
should  be  secured  by  statute,  not  left  to  the  discretionary  desires  of  the  Board. 

I  respectfully  emphasize  to  you  that  the  problem  which  your  committee  is 
considering  under  the  aegis  of  a  reorganization  plan  more  properly  belongs 
in  the  complex  field  of  labor-relations  law  and  it  would  be  unwise  to  alter  the 
present  allocation  of  power  between  the  Board  and  the  General  Counsel  unless 
such  alteration  were  part  of  a  statute  deliberately  formulated  after  careful 
consideration  given  to  underlying  social  and  public  interests. 

For  the  information  of  the  committee.  I  expressed  substantially  the  foregoing 
views  in  connection  with  testimony  which  I  gave  in  1949  before  the  Senate 
Committee  on  Labor  and  Public  Welfare,  and  again  in  an  address  delivered 
September  6.  1949.  before  the  section  of  labor-relations  law  of  the  American  Bar 
Association  at  its  annual  convention  in  St.  Louis,  Mo. 

Respectfully  yours, 

LuDWiQ  Teller. 

Senator  Taft.  I  would  also  like  to  insert  in  the  record  a  copy  of  the 
bill  which  I  introduced  yesterday  in  the  Senate. 
The  CTTAiR]\rAN.  That  may  be  inserted  in  the  record. 
(Tlie  bill  referred  to  is  as  follows :) 

[S.  3339,  81st  Cong.,  2d  Sess.] 
A  BILL  To  amend  the  Labor  Management  Relations  Act,  1947,  and  for  other  purposes 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled.  That  section  3  of  title  I  of  the  Labor  Manage- 
ment Relations  Act.  1947.  is  amended  by  striking  out  subsection  (d)  and  inserting 
in  lieu  thereof  the  following  new  subsections  : 

"(d)  Each  member  of  the  Board  shall  receive  a  salary  of  $15,000  a  year,  shall 
be  eligible  for  reappointment,  and  shall  not  engage  in  any  other  business,  voca- 
tion, or  employment.  The  Board  shall  appoint  an  executive  secretary,  and  such 
attorneys,  and  other  employees  as  it  may  from  time  to  time  find  necessary  for 
the  proper  performance  of  its  duties.  The  Board  may  not  employ  any  attorneys 
for  the  purpose  of  reviewing  transcripts  of  hearings  or  preparing  drafts  of 
opinions  except  that  any  attorney  employed  by  a  Board  member  as  his  legal 
assistant  may  for  such  Board  member  review  such  transcripts  and  prepare  such 
drafts.  No  trial  examiner's  report  shall  be  reviewed,  either  before  or  after  its 
imltlicntion,  by  any  person  other  than  a  meml)er  of  the  Board  or  his  legal  assist- 
ant, and  no  trial  examiner  shall  advise  or  consult  with  the  Board  with  respect 
to  exceptions  taken  to  his  findings,  rulings,  or  recommendations.  Attorneys 
appointed  under  this  subsection  may,  at  the  discretion  of  the  Board,  make  appli- 
cation to  the  courts  for  enforcement  of  orders  of  the  Board.  Nothing  in  this 
Act  .shall  be  construed  to  authorize  the  Board  to  appoint  individuals  for  the 
puriio.se  of  conciliation  or  mediation,  or  for  economic  analysis. 

"(e)  All  of  the  expenses  of  the  Board,  including  all  necessary  traveling  and 
subsistence  expenses  outside  the  District  of  Columbia,  incurred  by  the  members 
or  employees  of  the  Board  under  its  orders,  shall  be  allowed  and  paid  on  the 
presentation  of  itemized  vouchers  therefor  approved  by  the  Board  or  by  any 
individual  it  designates  for  that  purpose." 

Sec.  2.  Section  4  of  such  Act  is  amended  to  rea'd  as  follows  : 

"Sec.  4.  (a)  There  is  hereby  established  as  an  independent  agency  in  the 
executive  branch  of  the  Government  an  office  of  Administrator  of  the  National 
Labor  Relations  Act  (in  this  Act  called  the  'Administrator').  The  Administrator 
shall  be  appointed  by  the  President,  by  and  with  the  advice  and  consent  of  the 
Senate,  with  reference  to  his  fitness  to  perform  the  functions  imposed  upon  him 
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by  this  Act  in  a  fair  and  impartial  manner.  He  shall  be  appointed  for  a  term 
of  four  years,  shall  be  a  member  of  the  bar,  and  shall  receive  compensation  at 
the  rate  of  $15,000  per  annum.  He  shall  not  engage  in  any  other  business,  voca- 
tion, or  employment.  The  Administrator  may  establish  or  utilize  such  regional, 
local,  or  other  agencies,  and  utilize  such  voluntary  and  uncompensated  services, 
as  may  from  time  to  time  be  needed.  The  Administrator  may  appoint  such 
officers  and  employees  as  he  may  from  time  to  time  find  necessary  to  assist  him 
in  the  performance  of  his  duties.  Attorneys  appointed  under  this  subsection  may, 
at  the  direction  of  the  Administrator  appear  before  the  Board  or  in  court  to 
represent  the  Administrator  in  any  case  arising  under  this  Act.  The  President 
shall  also  appoint  a  Deputy  Administrator,  by  and  with  the  advice  and  consent 
of  the  Senate,  who  shall  perform  such  functions  as  the  Administrator  may  pre- 
scribe and  shall  be  Acting  Administrator  during  the  absence  or  disability  of  the 
Administrator  or  in  the  event  of  a  vacancy  in  the  office  of  Administrator.  The 
Deputy  Administrator  shall  be  appointed  for  a  term  of  four  years,  shall  be  a 
member  of  the  bar,  and  shall  receive  compensation  at  the  rate  of  $12,000  per 
annum.  It  shall  be  the  duty  of  the  Administrator,  as  hereinafter  provided,  to 
investigate  charges  of  unfair  labor  practices,  to  issue  complaints  if  he  has  rea- 
sonable cause  to  believe  sixch  charges  are  true,  to  prosecute  such  complaints 
before  the  Board  and  the  courts,  to  investigate  representation  petitions  and  con- 
duct elections  under  section  9,  and  to  exercise  such  other  functions  as  are  con- 
ferred on  him  by  this  Act.  Nothing  in  this  Act  shall  be  construed  to  authorize 
tlie  Administrator  to  appoint  individuals  for  the  purpose  of  conciliation  or  meidia- 
tion,  or  for  economic  analysis. 

"(b)  All  of  the  expenses  of  the  Administrator,  including  all  necessary  traveling 
and  subsistence  expenses  outside  the  District  of  Columbia  incurred  by  the  mem- 
bers or  employees  of  the  Administrator  under  his  orders,  shall  be  allowed  and 
paid  on  the  presentation  of  itemized  vouchers  therefor  approved  by  the  Adminis- 
trator or  by  any  individual  he  designates  for  that  purpose. 

"(e)  The  Administrator  shall  at  the  close  of  each  fiscal  year  make  a  report  in 
writing  to  Congress  and  to  the  President  stating  in  detail  the  cases  he  has  prose- 
cuted, the  names,  salaries,  and  duties  of  all  employees  and  officers  in  the  employ 
or  under  his  supervision,  and  an  account  of  all  moneys  he  has  disbursed." 

Sec.  3.  Section  5  of  such  Act  is  amended  to  read  as  follows : 

"Sec.  5.  The  principal  offices  of  the  Board  and  of  the  Administrator,  respec- 
tively, shall  be  in  the  District  of  Columbia,  but  they  may  exercise  any  or  all  of 
their  respective  powers  at  any  other  place.  The  Board  may,  by  one  or  more 
of  its  members  or  by  any  trial  examiner  or  examiners,  conduct  hearings  in  any 
part  of  the  United  States.  The  conducting  of  any  such  hearing  by  a  member 
shall  not  disqualify  such  member  from  subsequently  participating  in  a  decision 
of  the  Board  in  the  same  case." 

Sec.  4.  Section  6  of  such  Act  is  amended  by  inserting  after  the  word  "Board" 
the  words  "and  the  Administrator,  respectively". 

Sec.  5.  Section  8(a)  (3)  of  such  Act  is  amended  by  striking  out  the  word 
"Board"  and  inserting  in  lieu  thereof  the  word  "Administrator". 

Sec.  6.  (a)  and  (c)  (1)  of  such  Act  is  amended  by  striking  out  the  word 
"Board"  in  the  first  sentence  thereof  and  inserting  in  lieu  therof  the  word 
"Administrator". 

(b)  Section  9(c)  (1)  is  further  amended  by  stiiking  out  all  after  the  semi- 
colon in  paragraph  (B)  and  inserting  in  lieu  thereof:  "the  Administrator  shall 
investigate  such  petition  and  transmit  it  together  with  all  documents  pertaining 
thereto,  to  the  Board.  Upon  receiving  such  a  petition  from  the  Administrator, 
the  Board  if  it  has  reasonable  cause  to  believe  that  a  question  of  representation 
affecting  commerce  exists,  shall  provide  for  an  appropriate  hearing  upon  due 
notice,  and  upon  finding  that  such  a  question  of  representation  exists,  shall  direct 
the  Administrator  to  conduct  an  election  by  secret  ballot  and  shall  certify  the 
results  thereof." 

(c)  Section  9(e)  is  amended  by  striking  out  the  word  "Board"  wherever  it 
appears  therein  and  inserting  in  lieu  therof  the  word  "Administrator". 

(d)  Section  9(f)  is  amended  by  striking  out  the  word  "Board"  in  the  first 
sentence  thereof  and  inserting  in  lieu  thereof  the  word  "Administrator." 

(e)  Section  9(h)  is  amended  by  striking  out  the  word  "Board"  wherever  it 
appears  therein  and  inserting  in  lieu  thereof  the  word  "Administrator". 

Sec.  7.  (a)  Section  10(b)  of  such  Act  is  amended  by  striking  out  the  word 
"Board"  the  first,  second,  and  fourth  time  that  it  appears  therein  and  inserting 
in  lieu  thereof  the  word  "Administrator". 
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(b)  Section  10(b)  is  further  amended  by  amending  the  second  sentence 
thereof  to  read  as  follows :  "Any  such  complaint  may  be  amended  by  the  Ad- 
ministrator at  any  time  prior  to  the  hearing  on  such  complaint,  thereafter  and 
until  the  issuance  of  an  order  based  thereon  such  complaint  may  be  amended  in 
accordance  with  the  rules  and  regulations  of  the  Board." 

(c)  Section  10(b)  is  further  amended  by  adding  at  the  end  thereof  the  follow- 
ing :  "Any  person  against  whom  a  complaint  has  issued  may  obtain  a  determina- 
tion by  the  Board  of  the  question  of  whether  the  unfair  labor  practice  alleged 
in  the  complaint  affects  commerce  as  defined  by  this  Act,  by  filing  a  motion  to 
dismiss,  and  the  filing  of  such  motion  shall  operate  to  postpone  any  hearing 
on  the  complaint  which  may  be  scheduled  or  in  progress." 

(d)  Section  10(f)  is  amended  by  inserting  after  the  word  "person"  where  it 
first  appears,  the  following  "  (including  the  Administrator) ". 

(e)  Section  10(j)  is  amended  by  striking  out  the  word  "Board"  wherever  it 
appears  and  inserting  in  lieu  therof  the  word  "Administrator". 

(f)  Section  10(1)  is  amended  by  striking  out  the  words  "officer  or  regional 
attorney  to  whom  the  matter  may  be  referred"  in  the  second  sentence  thereof 
and  inserting  in  lieu  thereof  the  word  "Administrator".  Such  subsection  is 
further  amended  by  striking  out  the  words  "on  behalf  of  the  Board"  in  the 
second  sentence  thereof. 

Sec.  8.    (a)  The  first  sentence  of  section  11  of  such  Act  is  amended  to  read  as 

follows  :  "For  the  purpose  of  all  hearings  and  investigations  which  are  necessary 

and  proper  for  the  exercise  of  the  powers  set  forth  in  section  9  and  section  10— 

"(1)  The  Board  and  the  Administrator,  or  their  duly  authorized  agents 

or  agencies,  shall  at  all  reasonable  times  have  access  to,  for  the  purpose 

■ot  examination,  and  the  right  to  copy  any  evidence  of  any  person  being 

investigated  or  proceeded  against  that  relates  to  any  matter  under  investi- 

gati(m  or  in  question." 

(b)  The  fourth  sentence  of  section  11(1)  is  amended  by  inserting  after  the 
word  "Board"  where  it  appears  for  the  second  time  in  such  sentence,  the  words 
"or  the  Administrator". 

(c)  Section  11  (2)  is  amended  by  striking  out  the  word  "Board"  where  it  first 
appears  in  such  subsection  and  inserting  in  lieu  thereof  the  woi-d  "Administrator 
and  by  inserting  after  the  word  "agency"  the  words  "or  the  Administrator  if  the 
subpena  so  directs". 

(d)  Section  11  (a)  is  amended  by  inserting  after  the  word  "agency"  in  both 
places  that  it  appears  in  such  subsection  the  words  "or  the  Administrator". 

(e)  Section  11  (6)  is  amended  to  read  as  follows:  "The  several  departments 
and  agencies  of  the  Government,  when  directed  by  the  President,  shall  furnish 
the  Board  or  the  Administrator  upon  request,  all  records,  papers,  and  informa- 
tion in  their  possession  relating  to  any  matter  before  the  Board  or  the  Admin- 
istrator." 

Sec.  9.  Section  12  of  such  Act  is  amended  by  inserting  after  the  word  "agencies" 
the  words  "or  the  Administrator  or  his  agents". 

Sec.  10.  All  officers  and  employees  of  the  Nationnl  Labor  Relations  Board  per- 
forming functions,  which  by  this  Act  are  made  the  duty  of  tJie  Administrator,  are 
hereby  tx'ansferred  to  the  OSice  of  Administrator  of  the  National  Lal)or  Rela- 
tions Act  together  with  such  files,  records,  and  unexpended  balances  of  appropri- 
ations as  may  be  necessary  to  enable  the  Administrator  to  carry  out  his  func- 
tions. Such  transfer  shall  take  effect  upon  the  sixtieth  day  after  the  day  of 
enactment  of  this  Act.  Such  transfer  shall  not  affect  any  proceedings  pending 
before  the  Board  or  any  certification  or  order  theretofore  made  by  it. 

Sec.  11.  The  amendments  made  by  this  Act  shall  take  effect  sixty  days  after  the 
date  of  its  enactment. 

Senator  T^-es.  Seiifitor,  do  yon  not  fcf^l  on  the  qnostion  of  jnrisdic- 
tion.  wlioro  the  nctivities  of  the  General  Connsel  are  concerned — T  am 
talkino-  primarily  of  this  intra-  as  oppo.sed  to  interstate  jurisdiction — 
that  matters  of  that  kind  should  be  determined  in  the  first  instance  by 
the  Boaixl's  declaration  of  policv  ? 

Senator  Taft.  I  would  say  that  the  Board  should  make  some  dec- 
laration of  policy  and  that  the  General  Counsel  should  follow  that 
declaration  of  policy.  Of  course,  he  is  bound  to  do  it  in  the  end, 
because  by  the  time  the  courts  decide  it  he  has  got  to  follovr  it.  He 
isn't  going  to  start  a  lot  of  perfectly  vain  proceedings:  that  is  clear. 
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You  have  the  same  thing  in  the  wage-hour  hiw.  There  you  have  got 
the  wage-liour  administration  constantly  pushing  for  more  power, 
pushing  interstate  commerce  further  back  in  the  production  and  fur- 
ther on  in  the  consuming  end.  People  are  subjected  to  trials,  and 
it  takes  years  sometimes  to  get  to  the  point  where  the  Supreme 
Court  finallj^  decides  whether  it  is  or  is  not  in  interstate  commerce. 
This  is  not  unique  in  the  national  labor- relations  field;  it  is  true  in 
nearly  every  other  field  where  the  interstate-commerce  question  arises, 
the  question  of  jurisdiction. 

Senator  Ives.  As  a  matter  of  principle  you  rather  agree  with  the 
purport  of  the  question  I  raised  ? 

Senator  Taft.  Yes;  I  think  on  the  whole  that  the  Board  ought  to 
determine  that  and  that  the  General  Counsel  should  follov\^  those 
procedures.  Now,  if  you  will  read  the  Board's  decisions,  though,  on 
the  subject,  they  are  very  uncertain.  I  mean,  it  is  almost  impossible 
to  draw  from  their  actual  decisions  a  clear  line  of  what  they  think  is 
interstate  commerce  and  what  is  not.  They  also  have  adopted  a  doc- 
trine of  de  minimis  non  curat  lex;  even  though  it  is  interstate  com- 
merce if  it  does  not  involve  more  than  one  or  two  people,  and  they 
are  not  going  to  bother  with  it.  I  think  they  are  somewhat  to  blame 
for  this. 

Senator  Iat<:s.  The  last  question  I  have  is  this:  I  notice  in  your 
prepared  statement  you  referred  to  the  testimony  of  President  Wil- 
liam Green  back  in  1940  in  which  he  criticized  the  Board  rather  sub- 
stantially. In  that  connection  I  also  would  like  to  bring  up  the  matter 
of  the  testimony  which  was  received  in  1947,  in  which  the  Board  was 
also  criticized  for  the  way  in  which  it  had  conducted  cases,  so  far  as 
the  matter  of  prosecution,  judge,  and  jury  are  concerned. 

Senator  Taft.  I  refer  you  to  Mr.  McGrath's  testimony  on  that. 

Senator  Iyes.  I  was  not  referring  there  to  vour  own  testimony.  I 
was  referring  specifically  to  the  hearings  in  1947.  I  think  you  will 
agree,  will  you  not,  that  in  every  one  of  those  instances  the  testimony 
referred  to  petitions  which  arose  prior  to  the  operation  of  the 
Administrative  Procedures  Act? 

Senator  Taft.  No  ;  I  don't  think  so,  Senator,  although  I  must  say 
that  the  Administrative  Procedures  Act  greatly  improved  the  condi- 
tions which  existed. 

Senator  I\t3S.  Maybe  you  will  recall  the  case  that  arose  subsequent  to 
the  effective  date  of  the  Administrative  Procedures  Act,  which  I  do  not 
happen  to  recall  now. 

Senator  Taft.  I  have  only  an  impression  of  it,  without  going  back 
and  reading  it. 

Senator  Ives.  I  think  those  glaring  cases  all  arose  prior  to  the  effec- 
tive date  of  that  act,  which  was  sometime  in  1946,  as  I  recall.  There- 
fore, it  would  appear,  would  it  not,  that  the  Administrative  Pro- 
cedures Act,  insofar  as  this  particular  area  was  concerned,  never  had 
an  opportunity  to  function  ? 

Senator  Taft.  It  functioned  for  a  while.  As  I  remember  the  testi- 
mony last  year,  after  that  went  into  effect  the  Board  did  not  interfere. 
I  think  the  testimony  was  there  was  only  one  case  that  somebody 
brought  up  where  the  Board  interfered  with  the  General  Counsel,  the 
then  General  Counsel  who  had  charge  of  the  prosecuting  functions, 
really  of  a  general  political  plan,  and  I  think  that  problems  such  as  this 
to  the  Board,  but  wdiere  you  have  got  an  individual,  who  can  remove 
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him,  the  General  Counsel,  whoever  he  may  be,  is  always  going  to  run 
to  him  on  question  of  policy  of  any  importance.  If  the  case  is  going  to 
look  to  be  important  during  the  following  year,  important  to  labor- 
management,  I  think  that  Chairman  is  going  to  be  drawn  into  the  deci- 
sion in  nearly  every  such  case,  whereas  the  General  Counsel  cannot  run 
to  the  Commission  members,  or  to  the  members  of  the  Board — that  is 
almost  impossible — to  ask  their  advice  about  a  particular  case. 

Senator  Ives.  The  Board  would  not  necessarily  have  to  keep  that 
type  of  General  Counsel.  It  all  depends  on  the  type  of  General  Coun- 
sel that  the  Board  has. 

Senator  Taft.  It  depends  on  the  type  of  Chairman.  The  Chairman 
could  delegate  all  his  powers  under  this  bill  to  the  General  Counsel, 
but  I  don't  think  he  is  likely  to  do  it.  I  do  not  find  Federal  officials  as  a 
rule  taking  that  attitude;  they  rather  take  tlie  power  that  they 
have  got.  You  have  got  to  assume  that  they  then  will  exercise  the 
power,  therefore,  when  you  give  it  to  them. 

Senator  Ives.  I  assume  you  would  agree  that  some  situation  could 
possibly  come  up  at  the  present  time — not  with  the  present  (general 
Counsel — but  conceivably  it  could  be  possible  where  there  was  com- 
plete collusion,  if  you  want  to  call  it  that,  between  the  Chairman  of  the 
Board  and  the  General  Counsel. 

Senator  Taft.  Certainly. 

Senator  Ives.  This  transfer  condition  isn't  any  guaranty  against 
anything  like  that. 

Senator  Taft.  No. 

Senator  Ives.  Just  one  more  question.  I  noticed  your  remarks  I'e- 
garding  political  implications  regarding  this  proposal.  I  would  like 
to  ask  you,  Senator,  if  you  yourself  feel  that  partisan  politics  should 
never  enter  into  the  field  of  industrial  labor  relations. 

Senator  Taft.  No  ;  but  I  think  it  does  to  some  extent.  It  ought  not 
to ;  it  ought  not  enter  into  any  field,  but  I  think  it  does. 

Senator  Ives.  Do  you  think  it  could  ? 

Senator  Taft.  Partisan  politics  ? 

Senator  Ives.  Yes. 

Senator  Taft.  It  is  bound  to.  If  one  party  takes  a  position  and  the 
other  party  disagrees,  j^ou  have  got  a  partisan  issue.  You  do  not  take 
the  position  necessarily  because  of  the  party. 

Senator  Ives.  Do  you  have  to  have  it  ? 

Senator  Taft.  Do  you  have  to  have  it  ? 

Senator  Ives.  Yes. 

Senator  Taft.  I  think  in  almost  any  subject,  even  foreign  policy, 
I  am  afraid  at  times  there  nnist  be  ])artisan  differences.  I  don't  think 
you  can  have  predominantly  bipartisan  foreign  policies  or  any  other 
policies,  or  bipartisan  labor  policies,  because  you  would  differ,  and  they 
are  bound  to  differ,  because  people  in  the  two  parties  are  likely  to 
approach  the  thing  from  different  standpoints;  so  you  are  bound  to 
have  it.  I  must  say  I  don't  think  anybody  should  be  in  favoi'  of  a 
particular  plan  or  against  a  plan  because  he  thinks  that  will  give 
him  some  party  advantage.  If  that  is  what  you  mean,  I  fully  agree 
with  you.  I  think  that  is  clear  as.  to  every  subject,  but  I  don't  think 
you  can  help  having  party  differences  on  many  important  questions 
of  policy. 
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Senator  Iyes.  We  never  really  have  had  party  differences;  have  we, 
in  the  Senate?  It  occurs  to  me,  as  you  look  over  the  record  of  our 
A'oting,  that  it  has  been  a  cross,  a  split,  here  in  the  past  years. 

Senator  Taft.  I  think  that  is  true.  I  was  not  so  much  thinking  of 
the  party's  policy;  I  was  thinking  of  the  political  policy.  I  thought 
it  was  a  j^olitical  policy  and,  therefore,  it  did  not  belong  in  the  Ee- 
organization  Act,  which  was  intended  to  secure  economy  and  efficiency 
in  (TO^-ernment  rather  than  changing  basic  questions  of  labor  policy, 
or  another  policy. 

Senator  Ives.  Y,ou  do  not  think  this  should  be  frowned  upon  pri- 
marily because  it  might  have  politics  in  it  ? 

Senator  Taft.  That  is  not  primarily  the  reason ;  no.  It  is  the  fact 
that  it  has  become  a  political  issue  rather  than  a  partisan  issue.  It 
is  a  ])olitical  issue;  we  cannot  deny  that.  It  seems  to  me  it  was  taken 
largely  out  of  the  scope  of  reorganization  plans.  I  was  trying  to 
suggest  in  the  latter  part  ,of  my  testimony  that  the  source  of  this 
plan  is  political  inspiration  and  not  reorganization,  or  economy,  or  sav- 
ing the  Government  money,  or  necessarily  improvement  in  the  organi- 
zation, but,  rather,  a  political  motive,  and  that  therefore  the  issue  .ought 
to  be  1  ouofht  out  on  the  floor  of  the  Congress. 

The  Chairmax.  In  a  legislative  measure  ? 

Senator  Taft.  Yes. 

Senator  Ives.  Don't  you  suspect  also  that  there  is  another  issue 
here,  and  that  is  that  the  BiOard  and  General  Counsel  are  not  func- 
tioning properly  together;  that  is,  the  set-up  as  it  now  stands  is  not  a 
properly  functioning  set-up  ? 

Senator  Taft.  I  don't  think  it  is  a  properly  functioning  set-up,  that 
is  properly  functioning  to  the  highest  degree,  but  it  w^orks;  it  goes 
right  on.  You  have  differences  ,of  opinion,  of  course.  I  think  if  every- 
body agreed  maj^be  they  might  be  likely  to  agree  on  something  that 
is  wrong. 

Senator  Ives.  I  am  not  talking  about  agreeing.  I  am  talking  about 
the  feud  which  is  supposed  to  exist  in  that  set-up,  in  that  particular 
agency.  It  seems  to  me  this  proposal  is  a  primary  effort  to  eliminate 
that  conflict  which  exists. 

Senator  Taft.  It  is  not  put  in  for  that  purpose,  or  it  does  not  pur- 
port to  be  put  in  for  that  purpose,  it  is  put  in  as  a  part  of  eight  other 
]3lans,  all  of  which  take  the  position  that  it  is  an  administrative 
desirability  to  center  all  executive  functions  in  the  Chairman  of  these 
Commissions.  I  just  say  that  plan  does  not  apply,  that  rule  does  not 
apply  to  the  National  Labor  Relations  Board,  and  that  I  suspect  other 
reasons  for  including  it. 

The  Ch airman.  Senator,  what  you  .object  to  is  that  in  the  effort  to 
eliminate  the  conflict  there  is  the  liquidation  of  one  of  the  parties  to  the 
conflict ;  is  that  right  ? 

Senator  Taft.  That  may  be.  I  think  the  present  act  is  faulty  in  two 
respects:  In  one  respect  it  is  ambiguous  as  to  the  divisions  of  powers, 
and  in  the  second  respect  it  has  this  possible  conflict  in  jurisdiction. 
That  question  is  not  clearly  determined  and  it  has  led  to  disputes  with- 
in the  agency.  So  I  think  those  things  ought  to  be  considered  on  their 
merits,  and  that  is  why  I  introduced  the  bill  yesterday  for  that  pur- 
pose. I  fully  agree,  I  think  the  present  thing  can  be  improved,  but  I 
don't  agree  that  is  the  purpose  of  putting  in  the  reorganization  plan. 
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Senator  Ives.  You  remember,  do  you  not,  the  controversies  we  had 
working  this  thing  out,  trying  to  reconcile  tlie  so-called  Hartley  bill 
with  the  Senate  Taft  bill,  in  which  we  were  faced  with  an  almost  im- 
possible task ;  and  where  we  finally  worked  this  out,  all  of  us  knowing 
full  well  that  in  and  of  itself  it  would  not  work  thoroughly  and 
satisfactorily  ? 

Senator  Taft.  I  think  it  would  have  worked  if  there  had  not  been 
this  conflict  of  personalities. 

Senator  Ives.  But  the  way  it  did  work  out  it  was  far  from  being 
satisfactory. 

The  Chairman.  Thank  you,  Senator. 


30.  (Source:  Sylvester  Petro,  in  Labor  Law  Journal,  Vol.  4,  No.  4 

[April  1953]) 


THE  DEVELOPIXG  LAW— THE  TAFT  PROPOSALS  TO 

AMEND  TAFT-HAETLEY 

(By  Sylvester  Petro,  Associate  Professor  of  Law,  New  York 

University ) 

Senator  Taft.  introduced  five  bills  on  January  26  containino-  nu- 
merous amendments  to  the  Taft-Hartley  Act.  Four  of  these  bills, 
S.  655,  656,  657  and  659,  would  amend  Title  I  of  the  Taft-Hartley  Act 
that  is,  the  National  Labor  Relations  Act.  The  fifth  bill,  S.  658,  would 
amend  Title  HI  partly  to  conform  with  amendments  made  in  Title  I 
and  partly  to  revise  the  present  law  in  connection  with  welfare  and 
pension  funds.  These  bills  vary  considerably  in  content  and  importance. 
Many  of  their  provisions  are  of  a  relatively  technical  nature,  with  no 
great  substantive  significance.  Some  are  of  great  significance.  Both 
unions  and  employers  will  find  themselves  relieved  of  some  burdens 
and  saddled  with  others.  But  the  new  proposals  reserve  their  greatest 
impact  for  the  administration  of  the  NLRA;  in  tenns  of  administra- 
tion, the  Taft  proposals  are  profound  and  far-reaching. 

Of  the  many  possible  methods  of  analyzing  the  proposals,  the  most 
effective  is  in  terms  of  the  parties  affected — that  is,  employers,  em.- 
ployees  and  their  unions,  and  the  administrators  of  the  act.  A  section- 
by-section  description  would  be  as  irritating  as  it  Avould  be  unrevealing 
of  the  total  impact  of  the  amendments.  We  shall  therefore  select  from 
the  various  bills  the  major  provisions  which  bear  primarily  on  the 
rights  and  duties  of  employers  and  unions,  and  those  which  deal  pri- 
marily with  the  administration  of  the  act,  and  group  and  discuss  them 
accordingly.  Needless  to  say,  a  provision  which  widens  an  employer 
privilege  may  operate  to  the  disadvantage  of  unions,  just  as  a  pro- 
vision which  wipes  out  a  union  duty  may  put  employei-s  at  a  relative 
disadvantage.  Furthermore,  substantive  or  practical  effects  beneficial 
or  detrimental  to  one  or  another  party  may  accrue  from  the  proposed 
administrative  changes.  But  such  ricochets  will  usually  be  self-evident, 
will  need  no  particular  emphasis  and  certainly  will  not  impair  the 
value  of  the  method  of  exposition  adopted  here. 

CHANGES   IlSr   ADMINISTRATION" 

The  most  complicated  and  important  of  the  Taft  proposals  are  pre- 
occupied with  the  administration  of  the  NLRA.  In  essence,  all  these 
proposals  add  up  to  a  long,  long  step  toward  a  goal  aimed  at  more 
primitively  and  more  confusedly  in  the  original  Taft-Hartley  Act :  that 
of  separatmg  the  administrative  and  judicial  functions  which  had  been 
amalgamated  in  one  agency  in  the  Wagner  Act.  Whereas  Taft-Hartley 
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went  only  part  way  toward  that  ^joal,  the  new  Taft  proposals  go  almost 
the  wliol'e  way,  leaving  open  only  one  or  two  of  the  many  troublesome 
mattere  left  open  by  its  predecessor. 

On  a  general  level  of  description,  the  Taft  proposals  Avould  make 
the  following  changes  in  the  administration  of  the  NLRA  : 

(1)  Establish  a  new  independent  office  in  the  executive  branch  of 
government,  to  be  called  the  office  of  "Administrator  of  the  National 
Labor  Eelations  Act."  ^ 

(2)  The  administartor  would  have  complete  authority  in  regard 
to  the  receiving  and  the  prosecuting  of  unfair-practice  charges  and 
representation  petitions,  and  the  conducting  of  representation  elec- 
tions.- 

(3)  The  administrator  would  likewise  have  complete  authority  and 
discretion  to  regard  to  the  seeking  of  injunctions  under  Section  10 (j) 
of  the  act-^  (mandatory  suits  for  injunctions  against  violations  of 
Section  8  (b)  (4)  would  no  longer  be  required,  since  one  of  the  new  Taft 
proposals  would  repeal  Section  10  (1) )  .* 

(4)  The  administrator  would  have  have  charge  of  all  NLRB  per- 
sonnel, files,  appropriations  and  the  like,  in  confonnity  with  the  fore- 
going ]:)Owers  and  duties.^ 

( 5 )  The  administrator  wonld  have  the  same  right  as  any  other  party 
or  person  aggrieved  by  a  final  order  of  the  NLRB  to  appeal  that  order 
to  tlie  ap])ropriate  United  States  Court  of  Appeals.^ 

With  the  administrator  so  endowed,  the  Board  (to  be  composed  of 
seven  instead  of  the  present  five  members)  '^  would  operate  more  like 
a  court  than  it  now  does.  If  the  new  Taft  amendments  were  to  become 
laAV,  the  Board  w,ould  be  confined  to  determining:  (1)  whether  persons 
charged  with  unfair  practices  were  covered  by  the  act;  (2)  whether  a 
"question  of  representation"  existed  so  as  to  require  determination  of 
that  question  by  means  of  a  representation  election  (to  be  conducted 
by  the  administrator)  ;  *  (3)  whether  unfair  practices  charged  in  a 
complaint  issued  by  the  administrator  were  actually  established  by  the 
evidence:  and  (4)  if  unfair  practices  were  established,  the  appropriate 
remedy. 

So  much  for  the  general  architecture  of  administration  which  the 
new  Taft  amendments  sketch.  It  is  necessary  now  to  observe  that  the 
amendments,  for  all  their  detail,  do  not  unquestionably  clear  up  one 
of  the  most  troublesome  problems  in  the  administration  of  the  present 
act — that  is,  whether  or  not  the  NLRB  has  the  power  to  dismiss  com- 
plaints issued  by  the  administrator,  not  on  the  merits  but  merely  on  the 
ground  that,  in  the  Board's  estimation,  prosecution  would  not  effec- 
tuate the  ])olicies  of  the  act.^  Adequate  analysis  of  this  matter  requires 
a  closer  look  at  the  Taft  proposals. 

Tliere  are  in  the  Taft  proposals  a  number  of  specific  provisions  which 
could  be  cited  in  support  of  the  proposition  that  the  NLRB  would  no 
longer  have  the  power  to  dismiss  complaints  on  policy  grounds.  Thus, 

1  S.  G59(d). 

'  Spp  footnote  1. 

3S.  finO^p). 

*  S.  fi55(e). 
BS.  65.0 (w). 
«S.  fi5»(o). 
7S.  659(a). 

*  S   659  (g)  — (k). 

"For  pxtensivp  Vliscussion  of  this  issue,  see  1  Labor  Law  Journal  83,  579    (November, 
1949  and  May,  1950). 
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the  administrator  is  given  the  duty  "to  investigate  charges  of  unfair 
hibor  practices,  to  issue  complaints  if  he  has  reasonable  cause  to  believe 
such  charges  are  true,  to  prosecute  such  complaints  before  the  Board 
and  the  courts,  to  investigate  representation  petitions  and  conduct 
elections  under  section  9,  and  to  exercise  such  other  functions  as  are 
conferred  on  him  by  this  Act."'  ^^  By  another  provision,  the  adminis- 
trator is  given  the  exclusive  power  to  seek  injunctions  whenever  he 
has  issued  a  comj^laint  of  unfair  practices.^^  Still  another  amendment 
vrould  give  the  administrator  power  to  seek  court  review  of  any  final 
Board  order  ^-  (and  the  dismissal  of  a  complaint  by  the  Board  is  re- 
garded as  a  final  order).  Finally,  the  administrator  is  given  all  the 
detailed  authority  necessary  to  carry  out  the  foregoing  functions;  "All 
officers  and  employees  of  the  National  Labor  Relations  Board  perform- 
ing functions,  which  by  this  Act  are  made  the  duty  of  the  Adminis- 
trator, are  hereby  transferred  to  the  Office  of  Administrator  of  the 
National  Labor  Relations  Act  together  with  such  files,  records,  and 
unexpended  balances  of  appropriations  as  may  be  necessary  to  enable 
the  Administrator  to  carry  out  his  functions."  " 

Additional  evidence,  although  not  quite  so  direct,  of  the  intention 
of  the  Taft  amendments  to  erase  NLRB  discretion  in  the  dismissal 
of  complaints  is  to  be  found  in  the  provision  specifically  authorizing 
a  j:>reliminary  decision  by  the  Board  on  the  question  of  coverage :  "Any 
person  against  whom  a  complaint  has  issued  may  obtain  a  determina- 
tion by  the  Board  of  the  question  of  whether  the  unfair  labor  practice 
alleged  in  the  complaint  affects  commerce,  as  defined  by  this  Act,  by 
filing  a  motion  to  dismiss,  and  the  filing  of  such  motion  shall  operate 
to  postpone  any  hearing  on  the  complaint  which  may  be  scheduled  or 
in  ])rogress."  ^* 

Taken  together,  these  provisions  establish  a  good  case  for  the  argu- 
ment that  the  NLRB  could  dismiss  complaints  only  on  grounds  of 
coverage  or  substantive  merits.  And  here  it  may  be  significant  that  the 
provision  last  quoted  in  itself  cuts  down  on  NLRB  discretion.  It  speci- 
fically declares  that  the  NLRB  must  determine  whether  the  unfair 
practice  affects  commerce  "««  defined  hy  this  Acf — presumbly  mean- 
ing that  the  NLRB  may  no  longer  waive  jurisdiction  in  cases  where, 
although  commerce  is  affected,  the  Board  nevertheless  holds  that  the 
affair  is  "mainly  local." 

The  argument  against  continuing  Board  discretion  would  thus  run 
something  like  this:  As  a  whole,  the  new  proposals  are  manifestly 
intended  to  put  the  NLRB  in  an  exclusively  judicial  position,  with  the 
administrator  assuming  the  salient  chararteristics  of,  say,  the  attorney 
general.  All  personnel  empowered  to  accept  charges  of  unfair  practices 
are  agents  of  the  administrator.  The  administrator  or  his  agents  are 
alone  empowered  to  issue  complaints  (and  to  amend  them  before 
hearing,  with  or  without  approval  of  the  Board  or  trial  examiners). ^^ 
If  the  Board  discusses  a  complaint,  the  administrator  is  expressly 
empowered  to  appeal  the  Board's  dismissal  to  the  appropriate  United 
States  Court  of  Appeals.  Presumably  the  administrator  could  even 
appeal  a  Board  decision  to  the  effect  that  commerce  is  not  affected  by 

i"S.  659 (d). 
"S.  659 (p). 
12  R.  659(0). 
"S.  659  rw). 
"S.  659(n). 
^S.  659(m). 
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the  unfair  practices  in  issue,  for  the  Board  must  find  that  commerce  as 
defined  in  the  act  is  not  affected ;  and  that,  being  a  determination  of 
law,  is  subject  to  judicial  review  under  the  ordinary  rules  and  the 
Administrative  Procedure  Act,  In  view  of  all  these  specific  provisions, 
one  might  argue,  it  would  seem  anomalous  to  hold  that  the  NLR]^ 
continued  to  possess  power  to  dismiss  complaints  on  strictly  discre- 
tionary grounds,  since  no  real  court  maj'  do  so.^*^ 

The  opposing  view,  however,  also  finds  some  support  in  the  act.  For 
the  fact  is  that  it  is  not  entirely  accurate  to  say  that  the  NLRB  would 
be  divested  by  the  Taft  amendments  of  all  administrative  charac- 
teristics. At  least  two  provisions  give  the  NLRB  functions  which  no 
true  court  possesses.  Thus  Section  3(d)  of  the  new  amendments  would 
empower  the  Board  to  "appoint  an  executive  secretary,  arid  such  at- 
torneys^ and  other  employees  as  it  may  from  time  to  time  find  neces- 
sary for  the  proper  performance  of  its  duties."'  ^"  And  the  same  pro- 
vision goes  to  to  state  that  "attorneys  appointed  under  this  subsection 
may,  at  the  discretion  of  the  Board,  make  application  to  the  courts 
for  enforcement  of  orders  of  the  Board."  Tying  in  with  this,  the  Taft 
amendments  would  leave  unchanged  Section  10(e)  of  the  present  act, 
which  gives  the  Board  power  to  appl}^  for  judicial  enforcement  of  its 
orders.  Likewise  unchanged  is  present  Section  10(a)  which  gives  the 
Board  exclusive  power  to  prevent  unfair  practices  or  to  make  cession 
agreements  with  state  agencies. 

No  proper  court  has  such  powers.  The  jurisdiction  of  courts  is  defined 
by  law,  not  by  discretion  of  agreements.  Furthermore,  no  proper  court 
has  the  power  or  the  personnel  to  bring  its  decisions  before  appellate 
courts,  as  the  Board  will  continue  to  have  under  the  new  Taft  amend- 
ments. If  the  administrator  may  appeal  from  adverse  NLRB  decisions, 
presumably  the  NLRB's  attorneys  may  resist  the  appeals,  as  well  as 
bring  enforcement  actions. 

Clearly,  then,  the  NLRB  retains  a  partisan  quality  under  the  neAv 
Taft  amendments.  And  this  is  so,  even  though  analysis  of  the  natural 
probabilities  suggests  that  in  practice  much  of  the  undesirable  conflict 
between  the  NLRB  and  its  first  independent  general  counsel  might 
not  recur  under  the  new  administrative  setup.  It  is  not  likely  as  a 
general  rule  that  the  administrator  would  refuse  to  seek  enforcement 
of  an  order  issued  against  an  unfair  practice  of  which  he  himself  has 
complained  (no  one  else  may  issue  a  complaint).  On  the  other  hand, 
since  it  is  plain  that  the  NLRB  retains  some  nonjudicial  character- 
istics under  the  new  Taft  amendments,  the  NLRB  has  grounds  for 
arguing  in  the  courts  that  it  may  still  dismiss  complaints  on  policy 
grounds.  And  litigation  between  the  NLRB  and  the  administrator  can 
be  expected  on  that  score,  with  appeals  from  dismissals  filed  by  the 
administrator  and  resisted  by  the  Board.  Again,  all  sorts  of  compli- 
cated and  unforeseeable  situations  may  arise,  especially  in  cases  where 
complaints  are  issued  jointly  against  unions  and  employers,  situations 
which  may  create  more  and  more  trouble  as  times  goes  on  and  the 
political  process  operates  in  its  normal  way  in  the  appointments  of 
NLRB  members  and  the  administrator. 


16  Even  the  power  of  courts  to  dismiss  a  case  on  de  minimis  grounds  is  not  the  same  as 
tiie  Board's  assumed  power  to  dismiss  on  policy  grounds. 
I'' S.  659(d). 
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EVALUATION 


Tlie  basic  conception  of  the  new  Taft  amendments  is  sound.  More 
than  anything  else,  the  labor  relations  field  needs  straight-forward, 
fair  and  effective  enforcement  machinery;  in  labor  relations  as  else- 
where, law  enforcement  devices  are  even  more  important  than  sound 
substantive  rules.  The  new  Taft  proposals  are  a  step  in  the  direction  of 
more  effective  enforcement  and,  as  such,  desirable.  If  they  exhausted 
the  practicable  current  possibilities,  no  person  concerned  with  the 
effective  enforcement  of  national  labor  policy  could  reasonably  object 
to  them. 

The  fact  is,  however,  that  they  do  not  go  as  far  as  their  own  inner 
logic  and  their  own  assumptions  as  to  praticability  would  suggest. 
Having  gone  as  far  as  they  do  go,  why  do  the  new  proposals  stop  at  the 
very  point  which  has  created  the  greatest  problems  in  the  recent  past  ? 
If  the  goal  is  to  make  the  NLRB  a  really  judicial  agency,  why  give  it 
power  to  appoint  attorneys  for  litigation  purposes?  Why  give  it 
power  to  make  cession  agreements  with  state  agencies,  to  petition  for 
enforcement  of  its  orders  or  to  resist  petitions  for  review  by  the  ad- 
ministrator or  other  aggrieved  parties?  The  NLRB  should  no  more 
have  litigation  attorneys  than  the  federal  courts  have.  If  agreements 
with  state  agencies  are  to  be  made,  the  administrator  should  make  them, 
not  the  agency  which,  under  the  new  Taft  proposals,  seems  more  and 
more  like  a  court.  Petitions  for  review  or  enforcement  of  NLRB  orders 
should  l)e  left  to  the  litigating  i)arties — employers,  unions  and  the 
administrator.  In  either  petitions  for  enforcement  or  review  thei-e 
will  always  be  an  opposing  paity,  insuring  a  true  adversary  proceeding 
in  which  the  Board's  decision  and  order  will  find  support. 

The  unfortunate  defect  of  the  Taft  amendments  is  that  they  do  not 
conceive  the  role  of  the  NLRB  simply  and  clearly.  Progressive  in  con- 
ception, they  ar-e  not  as  progressive  in  execution  as  they  might  easily 
be.  While  obviously  aimed  at  promoting  a  judicial  attitude  in  NLRB 
members,  they  Avill  not  reach  that  goal  because  they  continue  in  effect 
conditions  under  which  the  NLRB  is  encouraged  to  maintain  a  parti- 
san, administrative  psychology — precisely  the  psychology  which  needs 
to  be  erased. 

The  Taft  proposals  fall  short  of  the  practicable  and  the  desirable 
also  in  continuing  to  refuse  to  permit  jirivate  parties  to  seek  relief 
from  unfair  practices  in  those  cases  in  which  the  administrator  refuses 
to  prosecute.  Where  the  attorney  general  refuses  to  carry  through  on 
a  complaint  registered  by  a  private  party  under  the  Sherman  Act,  the 
private  party  may  seek  damages  and  injunctive  relief  in  a  suit  of  his 
own.  There  is  no  apparent  reason  for  the  different  rule  which  prevails 
mider  the  NLRA.  National  policy  is  no  less  pressingly  important  in 
the  labor  field  than  it  is  the  antitrust  field;  in  fact,  the  two  fields  are 
essentially  one. 

The  Taft  proposals  are  nowhere  weaker  than  in  the  provision  which 
would  repeal  Section  10  (1).  Under  that  section,  the  NLRB  is  re- 
quired at  present  to  seek  immediate  injunctive  relief  in  8  (b)  (4) 
cases — presumably  on  the  theory  that  8  (b)  (4)  violations  involve  irrep- 
arable injuries,  for  which  legal  remedies  are  inadequate.  That  is  a 
sound  theory.  Anything  short  of  immediate  injunctive  relief  in  8  (b) 
(4)  cases  is  equivalent  to  no  relief  at  all.  To  be  sure,  the  administrator 
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may  see  things  that  way,  too,  and  use  liis  10  (j)  injunctive  powers  in 
8  (i))  (4)  cases.  But  then  again  he  might  not.  The  time  has  come  for  a 
hai"d  look  at  that  sacred  cow  of  American  labor  law,  the  Norris-La- 
Guardia  Act.  Ideally,  that  act  should  be  amended  to  permit  the  federal 
courts  to  enjoin  all  NLRA  unfair  practices  in  suits  by  private  parties. 
Failing  attainment  of  the  ideal,  the  act  should  be  amended  to  permit 
injunctive  relief  in  suits  by  private  parties  in  all  irrepara,ble  injury 
cases,  particularly  8  (b)  (4)  cases.  Furthermore,  the  NLRA  should  be 
amended  to  make  it  clear  that  state  courts  have  the  power  to  enjoin  all 
unfair  pi'actices  involving  irreparable  injury  inadequately  remediable 
at  law  or  through  the  normal  processes  of  the  NLR A.^* 

EFFECT    ox    UNIONS 

I\v  and  large  the  new  Taft  proposals  bearing  on  union  conduct  erase 
or  minimize  union  liabilities  or  enlarge  union  rights  and  privileges. 
The  writer's  conclusion  is  that  these  proposals  are  unfortunate  from 
practically  every  relevant  point  of  view.^^  Tactically  or  politically  they 
])rovide  a  specious  justification  for  the  absurd  contention  that  Taft- 
Hartley  was  unduly  hard  on  unions.  They  would,  if  adopted,  have  ex- 
ti-emely  undesirable  practical  consequences.  In  principle,  they  are  un- 
mitigatedly  unsound. 

Perhaps  the  most  important  of  the  new  proposals  is  one  which  spe- 
cifically pennits  unions  to  induce  employees  to  refuse  to  "perform 
work  which  because  of  a  current  labor  dispute  between  another  em- 
ployer and  his  employees  is,  for  the  duratioii  of  such  dispute,  no  longer 
being  performed  by  the  employees  of  such  other  employer.''  -°  This 
specific  privilege  is  absolutely  unqualified.  It  applies  regardless  of 
tlie  nature  of  the  primary  dispute.  So,  if  employer  A's  business  is  sliut 
down  as  a  consequence  of  com])letely  unlawful  or  plainly  undesirable 
union  action,  the  employees  of  employer  B  may  be  induced  bv  either 
the  primai'y  union  or  another  union  to  refuse  to  do  A's  work.  It  would 
make  no  diiference  that  the  primary  shut  down  was  caused  by  sti'anger 
picketing  for  recognition,  by  unlawful  striking  or  picketing  for  the 
closed  shop  or  other  featherbedding  objectives,  or  even  by  a  sitdown 
strike.  Obviously  such  a  privilege  is  indefensible.  It  makes  no  sense 
from  any  objective  point  of  view.  It  is  bad  lav/  and  bad  legislative 
craftsmanship.  A  good  law  is  one  which  avails  itself  of  every  tech- 
nique wliicli  will  aid  in  the  promulgation  of  its  policy.  This  provision 
weakens  the  employer  who  is  resisting  union  unfair  practices ;  a  good 
law  would  stT-engthen  such  an  employer.  The  provision  in  question 
creates  a  privilege  much  like  the  one  unions  had  under  the  Wagner 
Act  to  strike  to  compel  the  employer  to  commit  unfair  practices' or 
other  unlawful  acts. 

The  provision  under  discussion  would  be  scarcely  more  attractive 
even  if  qualified  to  exclude  unlawful  or  undesirable  primary  action. 
The  principle  of  confining  labor  disputes  to  the  immediate  parties  is, 
from  a  social  point  of  view,  as  vital  as  it  is  sound.  The  employer's 


1^  Cf .  Petro,  "Participation  by  the  States  in  tlie  Enforcement  and  Develoniripnt  of 
National  Tjabor  Policy,"  "New  York  TJniverxity  Fifth  Annual  Conference  on  Labor  1  (1952). 
Compare  Ratner,  "Problems  of  Federal-State  Jurisdiction  in  Labor  Relations,"  3  Labor 
Law  Jovrnal  750  (November,  1952). 

"  For  the  present  writer's  general  views  in  regard  to  amendment  of  the  Taft-Hartley 
Act.  see  4  Labor  Law  Journal  67  (Februarv,  1953). 

"S.  G55(f). 
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access  to  alternatives  diirinir  a  work  stoppage  in  his  own  plant  should 
be  prot<^cted  as  stoutly  as  the  right  of  strikers  to  seek  alternative  em- 
ployment during  their  strike.  A  proper  balancing  of  the  critical  rights 
involved  would  be  destroyed  if  the  measure  in  question  should  become 
law.  If  Senator  Taft  insists  on  the  measures  in  question,  his  own  solid 
instincts  should  compel  him  to  add  another  provision  specifically  priv- 
ileging employers  to  blacklist  strikers.  The  obvious  ugliness  and  unde- 
sirability  of  such  a  provision  would  serve  at  least  to  point  up  the 
equally  ugly  and  undesirable,  although  less  obviously  so,  "struck 
goods"  provision  which  he  has  offered. 

The  second  major  Taft  provision  would  erase  the  presently  existing 
right  of  employers  to  discharge  workers  who  strike  in  violation  of  the 
cooling-off  and  notice  requirements  of  Section  8  (d).-^  Proper  evalua- 
tion of  and  perspective  on  this  proposal  requires  a  reminder  that  the 
employer  has  a  right  to  discharge  w^orkers  who  strike  in  violation  of 
a  collective  agreement,  who  infringe  on  working  time  in  pursuit  of 
organizing  activities  or  v^ho  engage  in  a  slowdown — all  activities 
which  do  not  violate  the  act,  as  a  strike  in  violation  of  Section  8(d) 
does.  The  poor  craftsmanship  and  statesmanshij:)  of  the  present  i)ro- 
posal  emerges  clearly  when  these  factoi'S  are  considered.  An  act  which 
condones  or  specially  privileges  conduct  violative  of  its  own  prescrip- 
tions lacks  integrity.  It  is  poor  law. 

A  third  major  proposal  is  the  one  which  would  promote  the  stufling 
of  ballot  boxes  by  permitting  strikers  to  vote  in  elections  even  though 
they  have  no  rights  or  prospects  in  jobs  in  the  bargaining  units  in 
which  the  elections  are  held.--  "\Ye  explored  this  proposal  in  detail  in 
the  February,  1953  installment  of  "The  Developing  Law,"  and  shall 
therefore  merely  restate  our  conclusion  here :  The  measure  is  abso- 
lutely indefensil3le.  We  wonder  what  Senator  Taft's  reaction  would  be 
to  a  proposal  which  would  permit  French,  British  or  Russian  citizens 
to  vote  in  American  elections,  or  registered  Democrats  to  vote  in 
Republican  primaries. 

A  fourth  proposal  would  permit  unions  in  the  construction  industry 
to  secure  bargaining  status  even  before  particular  construction  jobs 
are  begun,  and  to  impose  collective  agreements  compelling  union  mem- 
bership within  seven  days  of  employment.-^  Leaving  aside  the  trouble- 
some problems  of  defining  where  one  industry  begins  and  other  leaves 
off,  the  measure  is  bad  on  the  merits.  Its  natural  and  necessary  effect 
would  be  to  kill  off'  anv  real  chance  of  getting  rid  of  the  incubus  of  the 
closed  shop,  certainly  in  the  construction  industr}^  where  its  evil  in- 
fluence has  been  felt  the  most  and.  our  general  concepts  of  fairness  and 
equality  and  practicality  being  what  they  are,  probably  in  industry 
generally  as  well.  For  it  would  be  silly — a  waste  of  time,  effort  and 
money — to  make  any  real  effort  to  apply  the  act's  closed-shop  pi^oscrip- 
tion  in  the  construction  industry  if  tlie  present  measure  w^ere  to  become 
law.  There  just  isn't  a  sufficient  practical  difference  between  traditional 
closed  shop  pi-actices  and  the  type  of  contract  permitted  by  the  new 
Taft  measure  to  justify  vigorous  administrative  action.  All  the  build- 
ing trades  unions  will  go  merrily  along  under  the  new  Taft  proposal, 
feeling  no  practical  effect  from  the  act's  empty  piohibition  of  dis- 


21  S.  655 (bK 
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'crimiiiation  in  liiriiio- — and  tlio  constrnction  indnstry  will  continue  by 
and  large  as  the  American  anachronism,  our  monument  to  mediev^al 
restraints  of  trade,  high  costs,  high  prices  and  colossal  wastes  of  man- 
power. And  how  long  will  Congress  be  able  to  resist  the  complaints 
of  the  International  Association  of  JMachinists,  the  CIO,  the  Long- 
shoremen, etc. — all  of  which  unions  are  entitled  to  the  same  privileges 
as  the  AFL  building  trades  unions  ? 

The  remaining  provisions  bearing  directly  on  unions  need  only  bare 
notice.  One  would  enlarge  the  oath  requirement;  -^  another  would  de- 
lete certain  filing  requirements;  ^^  and  a  third  would  require  the  filing 
of  reports  and  affidavits  contemporaneously  with  charges  and  peti- 
tions,-" contrary  to  the  Supreme  Court's  recent  Dnnt  decision.-^  Unions 
operating  under  union  shop  contracts  would  be  allowed  to  compel  the 
discharge  of  Comnnmists,^^  as  well  as  persons  who  refused  to  pay  dues 
and  initiation  fees.  Employers  would  not  be  allowed  to  check  off  union 
fines,  assessments  or  penalties.-^ 

We  note  in  ending  this  section  that  the  new  Taft  proposals  steer 
carefully  away  from  most  of  the  real  problems  of  interpretation  which 
have  emerged  in  the  six  years  since  Taft-Hartley  was  passed.  They  pay 
no  attention  to  the  crucial  issue  of  whether  the  NLRB  is  correct  in 
holding  that  minority  or  stranger  picketing  for  recognition  or  orga- 
nizational purposes  restrains  or  coerces  employees  in  the  exercise  of 
the  right  to  refuse  to  join  unions.^°  They  neither  accept  nor  reject  the 
NLRB's  reading  of  the  terms  "primary"  and  "secondary"  into  Section 
8  (b)  (4).'''  They  take  no  note  of  the  NLRB's  indefensible  holding 
that  it  is  without  power  to  make  unions  pay  for  their  restraint  or  co- 
ercion, however  injurious  or  damaging  it  may  be.^-  They  decline  to 
straighten  out  the  anomaly  of  an  act  which  at  once — in  Section  8  (b) 
(2) — prohibits  union  control  of  jobs  and  accepts — in  Section  10  (k)  — 
allocation  of  job  rights  by  a  union  agency.^^  On  the  other  hand,  the 
new  Taft  proposals  do  nothing  to  get  rid  of  the  dead  wood  of  Section 
8  (b)  (5)  and  (6). 

EFFECT    ON    EMPLOYERS 

I 

The  direct  effect  of  the  Taft  amendments  on  employers  is  slight. 
One  provision  would  guarantee  employer  free  speech  in  representa- 
tion election  campaigns,  by  providing  that  elections  could  not  be  voided 
merely  because  employers  had  vigorously  expressed  their  opinions  of 
the  unions  involved.-^*  This  provision  is  as  plainly  sound  as  the  Board's 
position  to  the  contrary  was  anomalous  and  evasive  of  legislative  in- 
tent. A  second  provision  would  require  employee  to  file  "non-Com- 
munist" affidavits  ^^ — an  example  of  the  extremes  of  absurdity  to  which 
sensible  legislators  may  be  driven  by  the  irrational  complaints  of  such 


='S.  655 (d). 

2«S.  fi55(d). 

'"'N.L.R.n.  V.  Dant,  22  Labor  Cases  %  67,368  (1952). 

28  S.  f!55 (h ) . 

2»S.  65S(li). 

^'Cf.  2  Labor  Law  Journal  803  (November,  1951)  ;  20  University  of  Chicago  TjOiv  Review 
109  (1952). 

■"  Cf.  1  Labor  Law  Journal  339,  S35.  1075  (February,  August  and  November.  1950). 

32  Cf.  2  Labor  Law  Jonrnal  S3  (Febrnar.v,  1951)  :  51  Columbia  Law  Review  508   (1951). 

^■'Cf.  Petro.  ".Tob-Seeking  Aggression,  the  NLRA,  and  the  Free  Market,"  50  Michigan 
Law  Review  497  (1952). 

3' S.  655(g). 

35  S.  655(d). 
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po\Yerful  pressure  groups  as  labor  unions.  A  third  provision  would 
leave  with  employers  the  choice  of  whether  or  not  they  should  par- 
ticipate in  the  administi-ation  of  pension  and  welfare  funds  to  which 
they  had  contributed.^*^  That  seems  sensible.  P]mployer  contributions 
to  welfare  and  pension  funds  are  a  form  of  deferred  wages  and  as  such 
should  be  considered  the  primary  concern  of  the  employees  or  their 
agents.  Encouraging  unions  to  assume  sole  responsibility  for  admin- 
istration of  such  funds  seems  a  sound  method  of  raising  the  standards 
of  union  administration  generally.  There  will  of  course  be  abuses.  But 
it  is  doubtful  Avhether  the  present  requirement  of  employer  pai-ticipa- 
tion  has  done  any  good  in  correcting  such  abuses.  A  great  goal  of  labor 
policy  is  sensible  and  intelligent  union  conduct.  The  present  provision 
IS  a  step  in  tlie  right  direction — although  a  very,  very  short  one. 

While  the  free  speech  extension  may  have  a  substantial,  beneficial 
effect  on  the  employer's  position,  the  greatest  effect  of  that  kind  will 
come,  if  at  all,  from  the  administrative  changes  proposed  by  Senator 
Taft.  Those  changes  may  well  produce  a  more  fair-minded  attitude  on 
the  part  of  the  XLRB ;  employers  might  find  themselves  held  guilty  of 
unfair  practices  only  when  they  had  actually  committed  them — cer- 
tainly a  desirable  state  of  affairs.  Disingenuous  handling  of  questions 
of  fact  and  issues  of  law,  as  in  the  Morand  case,"  for  example,  might 
become  a  thing  of  the  past. 

But  it  is  only  a  sad  commentary  on  the  past  performance  of  the 
NLRB  which  makes  it  possible  to  characterize  a  potentially  more  equi- 
table form  of  administration  as  an  advantage  given  to  employers  by 
the  Taft  proposals.  Equitable  administration  is  properly  spoken  of  as 
a  right,  not  an  advantage — although  it  is  definitely  an  advantage  when 
you  haven't  had  it  in  the  past. 

But  whether  that  be  called  an  advantage  or  a  right,  it  is  overshad- 
owed by  the  concrete,  substantial  favors  which  labor  unions  would 
derive  from  enactment  of  the  Taft  proposals,  and  from  the  failure  of 
those  proposals  to  deal  effectively  with  the  wrongful  and  antisocial 
forms  of  conduct  in  which  unions  are  presently  privileged  to  engage. 
Employers  are  severely  disadvantaged  by  the  proposals  to  privilege 
"struck  goods''  boycotts  and  strikes  in  violation  of  Section  8  (d). 
Everyone  is  disadvantaged  by  the  provision  allowing  replaced  eco- 
nomic strikers  to  vote  in  units  where  they  have  no  job  rights,  by  the 
provision  institutionalizing  the  closed  shop  in  the  building  industry 
and  by  the  failure  to  forbid  the  use  by  unions  of  coercive  organizing 
techniques. 


'•'S.  658 (c). 

''  For  a  detailed  discussion  of  this  NLRB  decision,  see  3  Lal)or  Law  Journal  659,  739 
(October  and  November,  1952). 


31.  (83d  Congress,  2d  Session,  Senate,  Report  No.  1211) 


LABOR  MANAGEMENT  RELATIONS   ACT,   1947,  AS 

AMENDED 

April  15   (legislative  clay,  April  14).  1954.— Ordered  to  be  printed 

Mr.  Smith  of  New  Jersey,  from  the  Committee  on  Labor  and 
Public  Welfare,  submitted  the  f olloAvin o- 

REPORT 

of  Mr  ShTv/-  f  ■'^'  \\^r",t^^^  *^^""'^''  ^'^^^  "^^  Supplemental  views 
ot  Mr.  bmith  of  Aew  Jersey  Mr.  Goldwater.  Mr.  Cooper,  and  Mr.  Upton. 

tl  Jhfl w S^'oi^^m  ?'  r^^bor  and  Public  Welfare,  to  whom  was  referred 
thejiill  (S.  26o0)  to  amend  the  Labor-Manacrement  Relations  Act  of 
i  '  l^.^  otiier  purposes,  havin.o-  considered  the  same,  report 
tavorably  thereon  with  an  amendmeiit  and  recommend  that  the  l^ill 
as  amended  do  pass. 

On  Januaiy  11,  1954,  President  Eisenhower  submitted  to  the  Con- 
gress tor  Its  consideration  a  number  of  legislative  recommendations 
for  amending  the  Labor-Management  Relations  Act,  1947,  commonly 
known  as  the  Taf^- Hart  ley  Act.  Like  the  President,  the  committee 
believes  that  the  Taft-Hartley  Act  is  sound  legislation  but  that  ex- 
perience gained  m  more  than  6  years  of  the  act's  operation  indicates 
that  some  changes  can  be  made  to  reinforce  its  basic  obiectives.  These 
basic  objectives,  which  remain  unchanged  in  the  committee's  bill,  are 
to  protect  by  law  the  rifi-ht  of  American  working  men  and  women  to 
organize,  into  unions  and  to  barorain  collectively^'through  representa- 
tives of  their  own  choosing,  while  protecting  the  legitimate  intere-t« 
ot  employers  and  the  general  public  as  well.     '  "" 

T.^'^t^tion  7  of  the  National  Labor  Relations  Act,  as  amended  by  the 
latt-Hartlev  Act,  assures  to  employees  "the  right  to  self-organization, 
to  torm,  ]oin,  or  assist  labor  organizations,  to  baro-nin  collectively 
through  represeutatives  of  their  own  choosing,  and  to  eng-age  in  other 
concerted  activities  for  the  purpose  of  collective  baro-aining  or  other 
mutual  aid  or  protection,"  as  well  as  the  ri^ht  to  refrain  from  such 
activities.  This  guaranty  is  the  heart  of  the  law  and  was  substantially 
carried  over  from  the  Wagner  Act.  These  are  the  only  riQ-hts  specifi- 
caljy  guaranteed  by  the  act,  and  whatever  protections  labor  unions 
enjoy  under  the  statute  are  derived  from  these  indi^-idual  rio-ht«  of 
employees.  In  addition  the  act  provides  certain  protections  for  em- 
ployers and  the  general  public  as  Avell . 

This  philosoT^hy  of  assuring  concrete  rights  to  employees  whi<^h 
underlies  theTnft-Hnrtley  Act,  as  it  did  the  Warner  Act,  is  plainly 
apparent  in  the  President's  recommendations  for  revision  of  the  stat- 
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lite,  and  motivated  the  committee  in  reporting  out  its  bill.  This  funda- 
mental philosophy  is  too  often  overlooked  and  it  is  tlie  committee-s 
hope  to  restore  it  to  that  primary  place  in  the  law  which  the  framers 
of  tlie  WacTier  Act,  as  well  as  of  the  Taft-Hartley  Act,  intended. 

The  amendments  approved  by  the  committee  are  substantially  along 
the  lines  indicated  by  the  President.  During  the  hearings  conducted 
by  the  committee  in  January  and  February  of  this  year,  most  of  the 
testimony  dealt  with  the  issues  referred  to  in  the  President's  recom- 
mendations. Voluminous  testimony  on  all  aspects  of  the  Taft-Hartley 
Act  was  received  by  the  committee  during  its  hearings  in  the  spring  of 
1053.  In  view  of  this  the  majority  members  felt  that  repetition  would 
1)0  avoided  and  much  time  saved  if  the  1954  hearings  were  limited  to 
tlie  President's  recommendations.  This  was  consistent  with  the  re- 
peated requests  made  by  the  members  of  the  minority,  during  the  1953 
hearings,  that  the  President  make  known  to  Congress  his  views  on 
revision  of  the  Taft-Hartley  Act. 

The  hearings  of  1953  and  1954  provide  a  complete  record.  The 
President's  recommendations  were  formulated  only  after  a  careful 
and  exhaustive  study  by  the  executive  branch  in  consultation  with  the 
legislative  leaders,  of  all  the  testimony  gi^-en  to  the  committee  in  1953 
as  well  as  of  the  voluminous  eA'idence  presented  to  the  House  Com- 
mittee on  Education  and  Labor  during  the  same  year.  Certain  prob- 
lems in  the  field  of  labor  relations  emerged  as  inadequately  solved 
under  the  present  law.  These  inadequacies  have  been  continuously  and 
justifiably  criticized  during  the  past  few  years. 

That  inadequacies  existed  was  not  only  natural  but  anticipated.  No 
one  had  been  optimistic  enough  to  believe  that  a  perfect  and  unchange- 
able statute  governing  labor-management  relations  had  been  written 
in  1947.  To  the  contrary,  the  Congress  recognized  the  evolutionary 
character  of  this  field  of  the  law.  It  enacted  title  IV  of  the  present  act 
creating  a  joint  committee  of  the  Congress  to  study  the  operations  of 
the  new  statute  and  report  on  the  basic  problems  affecting  friendly 
lal)or  relations. 

The  committee's  amendments  are  designed  to  permit  the  disposition 
of  some  of  thes©  problems  in  a  more  satisfactory  fashion.  We  do  not 
delude  ourselves  that  we  have  finally  resolved  all  the  difficulties  which 
will  inevitably  arise  in  this  complex  and  controversial  field.  But  we 
are  convinced  that  the  committee's  bill  is  moderate,  reasonable,  and 
fair  to  management,  unions,  the  public  and  particularly  to  the  em- 
ployees who  are  the  special  and  basic  concern  of  our  Federal  labor 
policy.  As  labor-management  relations  continue  to  develop,  we  are 
aware  that  further  changes  in  the  law  will  become  necessary,  and 
confident  that  they  will  be  made  by  the  Congress  when  the  need  is 
clearly  shown. 

I 

The  major  changes  which  the  bill  would  make  in  the  Labor-]\Ianage- 
mont  Relations  Act,  1947,  may  be  summarized  as  follows : 

1.  It  eliminates  the  mandaiorv  injunction,  i.e.  the  requirement  that 
the  ISTational  Labor  Relations  Board  seek  an  injunction  in  cases  in- 
volving secondary  boycotts,  and  it  encourages  the  use  of  the  processes 
of  mediation  and  conciliation  whei-e  the  Board,  under  the  discretion- 
ary provisions  of  section  10(j)  which  are  retained,  secures  an  injunc- 
tion in  connection  with  an  unfair  labor  practice  complaint. 
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2.  It  removes  from  the  ban  against  secondary  boycotts,  labor  unions 
action  against  secondary  employers  who  handle  "farmed-out"  struck 
work,  or  transferred  work  under  certain  circumstances,  or  who  are 
engaged  together  with  a  primary  employer  in  performing  construc- 
tion work  at  a  common  site.  Innocent  or  neutral  secondaiy  employers 
retain  the  act's  protections  in  line  with  the  President's  recommenda- 
tions. 

3.  It  prohibits  the  Board  from  conducting  representation  elections 
for  specified  periods  during  a  strike  where  the  petition  for  such  an 
election  is  filed  by  anyone  other  than  the  striking  union.  This  carries 
out  the  pledge  made  by  the  President  during  his  campaign  to  secure 
the  elimination  of  even  potentially  union-busting  provisions. 

4.  It  relieves  the  parties  to  a  collective-bargaining  agreement  of 
the  duty  to  bargain  about  any  changes  in  tlie  terms  and  conditions  of 
employment  if  such  changes  are  to  become  effective  during  the  life 
of  the  existing  contract. 

5.  It  adds  flexibility  to  the  procedures  for  handling  national- 
emergency  disputes  undei"  sections  200  through  210  of  the  act  by 
providing  the  President  with  an  additional  instrument,  to  be  used  at 
his  discretion,  for  resolving  such  disputes;  to  wit,  authority  to  require 
the  board  of  inquiry  as  a  final  step,  to  make  i-ecommendations  for  the 
settlement  of  tlie  dispute. 

6.  It  permits  employers  and  unions  in  the  construction,  entertain- 
ment, and  other  industries  in  which  the  Board  finds  employment  to  be 
intermittent,  temporary,  or  casual  to  enter  into  prehire  agreements 
requiring  membership  in  the  union  within  7  instead  of  30  days  after 
employment  begins  or  the  contract  becomes  effective,  whichever  is 
later. 

7.  It  requires  the  Board  to  apply  the  common-law  rules  of  agency 
and  protects  unions  against  liability  for  acts  of  their  members  by 
reason  of  such  membership  alone. 

8.  It  requires  employers  to  file  non-Communist  affidavits  as  a  con- 
dition of  access  to  the  Board's  processes  as  specifically  recommended 
by  the  President  during  his  campaign  in  1952. 

9.  It  extends  the  right  of  free  speech  to  representation  cases  but 
grants  the  Board  authority  to  consider  a  statement  under  all  the  cir- 
cumstances under  which  it  was  made  in  determining  whether  it  con- 
veyed a  threat  or  a  promise  of  benefit  and  to  consider  such  statements 
as  evidence  of  unfair  labor  practices  even  though  they  do  not  consti- 
tute unfair  labor  practices  in  themselves. 

10.  It  authorizes  the  States  and  Territories  to  protect  the  health 
and  safety  of  their  citizens  in  labor  disputes  where  genuine  emergencies 
exist  even  though  the  enterprises  involved  are  otherwise  subject  to 
the  exclusive  jurisdiction  of  the  Xational  Labor  Relations  Board, 
and  permits  the  States  and  Territories  to  deal  with  labor  disputes  or 
classes  of  cases  over  which  the  Board  has  refused  to  assert  jurisdiction. 

11.  It  eliminates  duplication  in  the  filing  by  labor  unions  of  certain 
organizational  data  with  the  Department  of  Labor. 

12.  It  requires  the  Board  to  give  priority  of  investioation  to  charges 
of  unfair  labor  practices  involving  refusals  bv  employers  to  bargain 
or  the  engaging  by  unions  in  unlawful  secondary  boycotts. 
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II 

The  following  table  sets  forth,  in  parallel  colnnins,  the  recommenda- 
tions of  the  President  for  revising  the  Taft-Hartley  Act,  and  the 
amendments  approA'ed  by  the  committee.  The  President's  recommen- 
dations are  in  the  lefthand  column,  the  committee's  amendments  in  the 
right: 

Prf:sidentiai.  Suggestions  for  Revising  Language  Agreed  to  by  a  ^Majority  of 
THE  Taft-Hartley  Act  tpie  Comjiittee 


(President's  labor  message,  January  11, 
1954) 

injunctions 


(March  31,  1954) 


"Therefore,  I  recommend  that  when- 
ever an  injunction  is  issued  under  tlie 
National  Labor  Relations  Act  where  a 
collective-bargaining  relationship  exists 
between  tlie  parties,  the  Federal  Medi- 
ation and  Conciliation  Service  shall  em- 
panel a  special  local  board  to  meet  with 
the  parties  in  an  effort  to  seek  a  settle- 
ment of  their  dispute.  I  further  recom- 
mend that  in  secondary-boycott  cases, 
the  application  for  an  injunction  be  dis- 
cretionary." 


I.  Amend  section  10(j)  by  adding 
thereto  the  following  proviso : 
"Prodded,  That  where  such  temporary 
relief  or  restraining  order  is  granted  by 
the  court  in  any  case  involving  a  labor 
dispute  between  an  employer  and  a  labor 
organization  which  the  employer  recog- 
nized when  such  temporary  relief  or 
restraining  order  was  granted  or  was 
required  to  recognize  under  an  out- 
standing order  or  certification  of  the 
Board,  the  Federal  ^Mediation  and  Con- 
ciliation Service  may,  if  such  labor 
dispute  has  not  been  settled,  proffer  its 
services  to  aid  the  parties  in  seeking  a 
settlement  of  such  dispute." 

II.  Strike  out  all  of  the  language  of 
section  10(1). 


secondary  boycotts 


"I  recommend  that  the  act  be  clarified 
by  making  it  explicit  that  concerted 
action  against  (1)  an  employer  who  is 
performing  'farmed-out'  work  for  the 
account  of  another  employer  whose  em- 
ployees are  on  strike  or  (2)  an  employer 
on  a  construction  project  who,  together 
with  other  employers,  is  engaged  in 
work  on  the  site  of  the  project,  will  not 
be    treated    as    a    secondary    Ixiycott" 


Section  8(b)(4)(A)  is  amended  to 
read  as  follows:  (new  matter  is  itali- 
cized) : 

"(A)  Forcing  or  requiring  any  em- 
ployer or  self-employed  person  to  join 
any  labor  or  employer  organization  or 
any  employer  or  other  person  {herein 
called  secondary  employer)  to  cease 
using,  selling,  handling,  ti-ansporting, 
or  otherwise  dealing  in  the  products  of 
any  other  producer,  procesvsor,  or  manu- 
facturer or  to  cease  doing  business  with 
any  other  person  {herein  called  pri- 
mary employer)  {a)  unless  such  second- 
ary employer  is  engaged  together  with 
the  primary  employer  involved  in  a 
labor  dispute,  ichich  is  not  unlawful 
under  this  Act  or  in  violation  of  an  ex- 
isting collective  bargaining  agreement, 
in  a  construction  project  or  similar  un- 
dertaking at  the  site  of  such  concerted 
activity;  or  {b)  unless  tlie  secondary 
employer  has  contracted  or  agreed  with 
the  primary  employer  (/)  to  perform 
icorlc  which  the  employees  of  the  pri- 
mary employer,  icho  are  engaged  in  a 
strike  not  unlaivftU  under  this  Act,  nor- 
mally would  perform  or  {ii)  for  the 
account  of  the  primary  employer  to 
render  services  that  such  employer 
woi'ld.   normally  perform ;" 
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ELECTIONS 


"I  recommend  that,  in  the  event  of  an 
economic  strike,  the  National  Labor 
Relations  Board  be  prohibited  from  con- 
sidering a  petition  on  the  part  of  the 
employer  which  challenges  the  repre- 
sentation rights  of  the  striking  union. 
I  further  recommend  that  for  a  period 
of  4  months  after  the  commencement 
of  the  .strike,  the  Board  be  prohibited 
from  considering  a  petition  on  the  part 
of  any  other  union  which  claims  to  rep- 
resent the  employees.  The  prohibition 
against  considering  a  petition  by  the 
employer  should  continue  as  long  as  the 
strike  continues,  provided,  however, 
that  a  reasonable  limit  of  time,  which 
I  suggest  be  1  year,  be  stipulated." 


Section  9(c)  (3)  is  amended  by  add- 
ing immediately  after  the  sentence 
which  reads,  "Employees  on  .strike  who 
are  not  entitled  to  reinstatement  shall 
not  be  eligible  to  vote,"  the  following 
proviso : 

"Provided,  That  in  any  lawful  strike 
in  which  recognition  was  not  the  issue 
when  the  strike  began,  no  petition  for 
an  election  tiled  by  an  employer  pur- 
suant to  section  0(c)  (1)  (B)  shall  be 
entertained  prior  to  the  termination  of 
such  strike  as  detennined  by  the  Board 
or  the  expiration  of  one  year  from  the 
commencement  of  such  strike,  which- 
ever occurs  sooner,  nor  shall  any  peti- 
tion for  an  election  filed  pursuant  to 
section  9(c)  (1)  (A)  by  any  person  other 
than  the  bargaining  representative 
which  called  the  strike  be  entertained 
prior  to  the  termination  of  such  strike 
as  determined  by  the  Board  or  the  ex- 
piration of  six  months  from  the  com- 
mencement of  such  strike,  whichever 
occurs  sooner." 


CONTRACT   NEGOTIATIONS 


"I  recommend  that  the  law  be  amend- 
ed so  as  to  protect  both  parties  to  a 
valid  collective-bargaining  agreement 
from  being  required  to  negotiate  during 
its  term  unless  the  contract  so  author- 
izes or  both  parties  mutually  consent." 


Amend  section  8  (d)  by  striking  out 
the  language  in  the  last  iwrtion  thereof 
reading  as  follows :  "and  the  duties  so 
imposed  shall  not  be  construed  as  re- 
quiring either  party  to  discuss  or  agree 
to  any  modification  of  the  terms  and 
conditions  contained  in  a  contract  for  a 
fixed  period,  if  such  modification  is  to 
become  effective  before  such  terms  and 
conditions  can  be  reopened  under  the 
provisions  of  the  contract."  and  in  lieu 
thereof  sub.stituting  the  following  lan- 
guage :  "and  the  duties  so  imposed  shall 
not  be  construed  as  requiring  either 
party  to  a  contract  for  a  fixed  period  to 
discuss  or  agree  to  any  modification  of 
the  terms  and  conditions  of  employ- 
ment, whether  or  not  embodied  in  such 
contract,  if  such  modification  is  to  be- 
come effective  before  such  terms  and 
conditions  can  be  reopened  under  the 
provisions  of  the  contract." 


NATIONAL  EMB31GENCIES 


"I  recommend  that  after  he  [the 
President]  has  received  and  made  avail- 
al)le  to  the  public  the  last  report  of  the 
board  of  inquiry  (if  the  dispute  has  not 
then  been  settled),  he  be  empowered  to 
reconvene  the  Board  and  direct  it  to 
make  recommendations  to  him  for  set- 
tlement of  the  dispute.  Although  the 
recommendations  of  the  Board  would 


In  section  209  (b)  the  60-day  period 
is  changed  to  a  40-day  period  and  a 
new  subsection  (c)  is  added  reading  as 
follows : 

"(c)  I'pon  the  certification  of  the 
results  of  such  ballot  the  President, 
unless  the  dispute  has  been  settled,  shall 
have  authority  to  reconvene  the  board 
of    inquiry    which    has    previously    re- 
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not  be  binding  upon  the  parties  yet 
there  is  real  value  in  obtaining  the 
recommendations  of  informed  and  im- 
partial men  for  the  settlement  of  a 
dispute  which  imperils  the  national 
health  and  safety." 


ported  with  respect  to  the  dispute  and 
direct  such  board  to  make  recoiumenda- 
tions  for  the  settlement  of  the  dispute, 
but  neither  party  to  the  dispute  shall 
be  under  any  duty  to  accept,  in  whole 
or  in  part,  any  recommendations  for 
settlement  made  by  such  board  of 
inquiry." 

In  section  210  insert  the  words  "the 
twentieth  day  following"  immediately 
after  the  first  word  "upon"  of  said 
section. 


SPECIAL  INDUSTRIES 


"Employees  engaged  in  the  construc- 
tion, amusement,  and  maritime  indus- 
tries have  unique  problems  because 
their  employment  is  usually  casual, 
temporary,  or  intermittent.  I  recom- 
mend that  in  these  industries  the  em- 
ployer be  permitted  to  enter  into  a 
prehire  contract  with  a  union  under 
which  the  union  will  be  treated  initially 
as  the  employees'  representative  for 
collective  bargaining.  I  also  recommend 
that  in  these  industries  the  employer 
and  the  union  be  permitted  to  make  a 
'union  shop'  contract  under  which  an 
employee,  within  seven  days  after  the 
beginning  of  his  employment,  shall  be- 
come a  member  of  the  union." 


Section  S  is  amended  by  adding 
thereto  a  new  subsection  (e)  as  follows  : 

"(e)  For  the  purposes  of  this  sub- 
section only  it  shall  not  be  an  unfair 
labor  practice  under  subsections  (a) 
and  (b)  of  this  section  for  an  employer 
primarily  engaged  in  the  construction 
or  entertainment  industries,  or  in  any 
other  industry  or  section  of  an  industry 
to  which  the  Board  finds  employment  to 
be  casual,  intermittent,  or  temporary 
in  nature,  to  make  an  agreement  cover- 
ing employees  engaged  (or  who  upon 
their  employment  will  be  engaged)  in 
construction  or  entertainment  work  or 
in  such  casual,  intermittent,  or  tem- 
porary employment,  with  a  labor  or- 
ganization (not  established,  maintained, 
or  assisted  by  any  action  defined  in 
section  S  (a)  of  this  Act  as  an  luifair 
labor  practice  and  which  at  the  time 
the  agreement  was  executed  or  within 
the  preceding  twelve  months  has  re- 
ceived from  the  Board  a  notice  that 
it  has  complied  with  the  requirements 
imposed  by  section  9  (f),  (g)  and  (h)), 
solely  because  (1)  the  majority  status 
of  such  labor  organization  has  not  been 
established  under  the  provisions  of 
section  9  of  this  Act  prior  to  the  making 
of  such  agreement,  and  (2)  such  agree- 
ment requires,  as  a  condition  of  em- 
ployment, membership  in  such  organiza- 
tion after  the  seventh  day  following  the 
beginning  of  such  employment  or  the 
effective  date  of  the  agreement  which- 
ever is  the  later  :  Provided,  That  nothing 
herein  shall  set  aside  the  final  proviso 
to  section  8  (a)  (3)  of  this  Act:  Pro- 
vided further,  That  agreements  made 
pursuant  to  this  subsection  shall  in  all 
other  respects  be  subject  to  the  provi- 
sions of  section  9  of  this  Act :  Provided 
further.  That  agreements  made  pur- 
suant to  this  subsection  shall  not  consti- 
tute a  bar  to  petitions  filed  pursuant  to 
section  9(c)  or  9(e)." 
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UNION  RESPONSIBILITY 


"In  order  to  make  it  clear  that  a 
union  cannot  be  held  responsible  for  an 
act  of  an  individual  member  solely  be- 
cause of  his  membership  in  the  union,  I 
recommend  that  the  act  be  amended  to 
make  the  traditional  common-law  rules 
•of  agency  applicable." 


Section  2(13)  and  section  301(e)  are 
amended  to  read  as  follows  : 

"In  determining  whether  any  person 
is  acting  as  an  'agent'  of  another  person 
so  as  to  make  such  other  person  respon- 
sible for  his  act,  the  common-law  rules 
relating  to  agency  shall  be  applicable : 
Provided,  That  no  labor  organization 
shall  be  held  responsible  for  the  acts  of 
individual  members  thereof  solely  on  the 
ground  of  such  membership." 


COMMUNIST  DISCLAIMEKS 


"The  Communist  disclaimer  provi- 
sions are  not  presently  applicable  to 
employers.  I  recommend  that  they  be 
made  applicable.  Specific  proposals  for 
legislation  dealing  with  Communist  in- 
filtration generally  are  now  under  study. 
If  such  legislation  is  enacted,  making 
the  Communist  disclaimer  provisions  of 
the  act  unnecessary,  I  then  will  recom- 
mend that  they  be  entirely  eliminated." 


The  present  language  of  section  9(h) 
is  redesignated  "(h)  (1)"  and  a  new 
paragraph  (h)  (2)  is  added  to  read  as 
follows : 

"(2)  No  investigation  shall  be  made 
by  the  Board  of  any  question  affecting 
commerce  concerning  the  representation 
of  employees,  raised  by  an  employer 
under  subsection  (c)  of  this  section,  and 
no  complaint  shall  be  issued  pursuant  to 
a  charge  made  by  an  employer  imder 
subsection  (b)  of  section  (10),  unless 
there  is  on  file  with  the  Board  an  affi- 
davit executed  contemporaneously  or 
within  the  preceding  twelve-month  pe- 
riod by  such  employer,  its  officers  if  it  is 
a  corporation,  that  he  is  not  a  member  of 
the  Communist  Party  or  affiliated  with 
such  party,  and  that  he  does  not  believe 
in,  and  is  not  a  member  of  or  does  not 
support  any  organization  that  believes 
in  or  teaches  the  overthrow  of  the 
United  States  Government  by  force  or 
by  any  illegal  or  unconstitutional  meth- 
ods. The  provisions  of  section  1001  of 
title  18  of  the  United  States  Code  shall 
be  applicable  in  resi)ect  to  such  affi- 
davits." 


FREE  SPEECH 


"Congress  should  make  clear  that  the 
right  of  free  spech,  as  now  defined  in 
the  act,  applies  equally  to  labor  and 
management  in  every  aspect  of  their 
relationship." 


Strike  out  the  language  in  section  8 
(c)  and  in  lieu  thereof  insert  the  follow- 
ing: 

"(c)  The  Board  shall  not  base  any 
finding  of  unfair  labor  practice  or  set 
aside  any  election  upon  any  statement 
of  views  or  arguments,  either  written 
or  oral,  if  such  statement  contains  under 
all  the  circumstances  no  threat,  express 
or  implied,  of  reprisal  or  force,  or  offer, 
express  or  implied,  of  benefit." 
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CHECKOFFS  AXD  REPORTS 


''There  are  two  other  changes  in  the 
law  that  I  recommend.  The  authoriza- 
tion which  an  individual  employe  gives 
to  his  employer  for  the  checkoff  of  the 
employe's  union  dues  should  be  made 
valid  until  the  termination  of  the 
collective-bargaining  contract  which 
provides  for  such  checkoff,  unless  the 
employe  sooner  revokes  such  authori- 
zation. The  provisions  of  the  act  which 
I'equire  reports  from  unions  concerning 
their  organization  and  finances  should 
be  simplified  so  as  to  eliminate  duplica- 
tion in  the  information  required  by  such 
reports." 


(i)  The  first  proviso  of  section  302  (c) 
dealing  with  the  "checkoff"  of  union 
dues  is  retained  unchanged. 

(ii)  Section  9  (f)  (A)  (6)  dealing 
with  the  filing  of  union  organizational 
data  is  repealed. 


STATE   POWERS 


In  his  message  to  the  Congress  of  Jan- 
uary 11, 1954,  the  President  declared  : 

"The  act  should  make  clear  that  the 
several  States  and  Territories,  when 
confronted  with  emergencies  endanger- 
ing the  health  or  safety  of  their  citizens, 
are  not,  through  any  conflict  with  the 
Federal  law,  actual  or  implied,  deprived 
of  the  right  to  deal  with  such  emer- 
gencies. The  need  for  clarification  of 
jurisdiction  between  the  Federal  and 
the  State  and  Territorial  governments 
in  the  labor-management  field  has 
lately  been  emphasized  by  the  broad 
implications  of  the  most  recent  decision 
of  the  Supreme  Court  dealing  with  this 
subject.  The  department  and  agency 
heads  concerned  are,  at  my  request, 
presently  examining  the  various  areas 
in  which  conflicts  of  jurisdiction  occur. 
When  such  examination  is  completed,  I 
shall  make  my  recommendations  to  the 
Congress  for  corrective  legislation." 

In  his  letter  of  March  26,  1954,  to 
Senator  H.  Alexander  Smith,  the  Presi- 
dent further  declared : 

"My  associates  are  still  studying  this 
extremely  complex  problem,  and  while 
that  study  has  not  as  yet  been  com- 
pleted it  has  gone  far  enough  to  develop 
some  conclusions : 

"(1)  Where  the  governor  of  a  State 
determines  that  a  labor  dispute  is  en- 
dangering, or  will  endanger,  the  health 
and  safety  of  the  citizens  of  that  State, 
certainly  nothing  in  the  Federal  law 
should  have  the  effect  of  preventing  the 
State  from  dealing  with  that  dispute. 
This  was  covered  specifically  in  my 
message  of  January  11. 


Section  6  of  the  National  Labor  Rela- 
tions Act  is  redesignated  "6  (a)"  and  a 
new  subsection  is  added  thereto  reading 
as  follows : 

"(b)  (1)  The  Board,  in  its  discretion, 
may  decline  to  assert  jurisdiction  over 
any  labor  dispute  where,  in  the  opinion 
of  the  Board,  the  effect  on  commerce  is 
not  sufliciently  substantial  to  warrant 
the  exercise  of  its  Jurisdiction. 

"(2)  Nothing  in  this  Act  shall  be 
deemed  to  prevent  or  bar  any  agency, 
or  the  courts  of  any  State  or  Territory, 
from  assuming  and  asserting  jurisdic- 
tion over  labor  disputes  over  which  the 
Board  declines,  pursuant  to  paragraph 
( 1 )  of  this  subsection,  to  assert  jurisdic- 
tion." 

A  new  subsection  "(c)"  is  added  to 
section  14,  reading  as  follows : 

"(c)  Nothing  in  this  Act  shall  be 
construed  to  interfere  with  the  enact- 
ment and  enforcement  by  the  States  of 
laws  to  deal  in  emergencies  with  labor 
disputes  which,  if  permitted  to  occur 
or  continue,  will  constitute  a  clear  and 
present  danger  to  the  health  or  safety 
of  the  people  of  the  State :  Provided, 
That  no  State  shall  be  authorized  by 
this  subsection  to  take  action  in  any 
labor  disiJiute  in  which  the  Federal 
Government  is  acting  pursuant  to  sec- 
tions 206  to  210,  inclusive,  of  this  Act. 
As  used  in  this  subsection,  the  term 
'State'  shall  include  any  Territory  of 
tlie  United  States." 
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"(2)  Nothing  in  the  Federal  law 
should  have  the  effect  of  preventing  a 
State  from  exercising  its  traditional 
police  powers  for  maintaining  public 
order. 

"(3)  Where  the  National  Board  has 
refused  to  assert  jurisdiction  on  tlie 
ground  that  it  would  not  effectuate  the 
policies  of  the  act  for  it  to  do  so,  it 
should  be  made  clear  by  legislation  that 
the  States  are  free  to  act. 

"Since  I  understand  that  your  com- 
mittee will  report  shortly  on  various 
amendments  to  the  Taft-Hartley  Act,  I 
thought  that  you  would  like  to  have 
this  progress  report." 

STRIKE  BALLOTS 

"In  the  employer-employee  relation-        The  members  of  the  committee  were 
ship  there  is  nothing  which  so  vitally    unable  to  agree  on  a  provision  for  a 
affects  the  individual  employee  as  the    strike  ballot, 
loss  of  his  pay  when  he  is  called  on 
strike  In  such  an  important  decision  he 
should  have  an  opportunity  to  express 
his  free  choice  by   secret  ballot   held 
under  Government  auspices." 

The  following  proposal,  although  not  among  the  President's  sug- 
gestions, was  agreed  to  by  a  majority  of  the  committee : 

Section  10(b)  is  amended  by  adding  a  proviso  at  the  end  thereof, 
reading  as  follows : 

"Provided  further,  That  whenever  it  is  charged  that  any  person  has  engaged  in 
an  unfair  labor  practice  within  the  meaning  of  paragraph  (5)  of  section  8 (a)  or 
paragraph  (4)  (A),  (B)  or  (C)  of  section  8  (b),  the  preliminary  investigation 
of  such  charge  shall  be  made  forthwith  and  given  priority  over  all  other  cases 
except  cases  of  like  character  in  the  office  where  it  is  tiled  or  to  which  it  is 
referred." 

The  President  also  recommended  that  employees  be  given,  b}'  law, 
the  right  to  vote  by  secret  ballot  on  the  question  of  whether  they 
wished  to  strike.  Said  the  President : 

In  the  employer-employee  relationship  there  is  nothing  which  so  vitally  affects 
the  individual  employee  as  the  loss  of  his  pay  when  he  is  called  on  strike.  In 
such  an  important  decision  he  should  have  an  opportunity  to  express  his  free 
choice  by  secret  ballot  held  under  Government  auspices. 

The  jnembers  of  the  majority  of  the  committee  gave  considerable 
thought  to  this  proposal  but  were  unable  to  reach  agreement  on  a 
strike-vote  procedure  satisfactory  to  all.  It  was  decided,  therefore, 
not  to  include  any  amendment  in  the  committee  bill  embodj^ing  tlie 
President's  recommendation.  Individual  members  of  the  committee, 
however,  reserved  their  right  to  file,  in  connection  with  this  report, 
their  separate  views  supporting  the  recommendation  and  to  submit 
amendments  to  that  effect  on  the  floor  of  the  Senate. 

Ill 

INJUNCTIONS 

Under  the  present  law,  the  Xational  Labor  Relations  Board  has 
discretion  to  seek  an  injmiction  in  a  Federal  district  court  whenever 
the  Board  issues  a  complaint  alleging  the  commission  of  any  unfair 
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labor  practice  described  in  section  8  of  the  Xational  Labor  lielations 
Act.  But  where  the  complaint  alleges  a  violation  of  section  8(b)  (4) 
(A),  (B),  or  (C)  involving-  the  commission  of  secondary  boycotts  by 
labor  unions,  the  Board  must  simultaneously  seek  an  injunction.  Xo 
similar  relief  is  novv^  provided  for  labor  organizations  or  employees 
with  respect  to  unfair  labor  practices  committed  b}^  emplo3'ers. 

The  justification  for  this  apparently  disparate  treatment  vras  the 
belief  of  Congress  that  the  relief  normally  provided  under  the  act  for 
employer  unfair  labor  practices,  such  as  cease-and-desist  orders  in- 
cluding reinstatement  and  back  pay  where  appropriate,  was  sufficient 
to  put  the  injured  miion  or  employee  in  status  quo  ante  the  imfair 
labor  practice,  but  that  such  remedy  was  entirely  inadequate  to  pro- 
tect a  victim  of  an  unlawful  secondary  boycott  against  serious  finan- 
cial loss,  and  in  the  case  of  small  or  vreak  employers,  possible  ban]>:- 
ruptcy  or  ruin.  The  Congress,  however,  did  provide  adequate  relief 
in  section  303  of  title  III  of  the  act  by  permitting  such  employei'S  to 
recover  damages  in  a  suit  against  the  offending  union  in  a  Federal 
district  court. 

It  therefore  seemed  to  the  connnittee  entirely  equitable  that  the 
disparity  in  treatment  of  unions  and  emploj'ers  in  comiection  with  the 
issuance  of  injunctions  be  eliminated  by  repealing  section  10  (1)  of 
the  National  Labor  Relations  Act  which  requires  the  Board  to  seek  an 
injunction  wherever  it  issues  a  complaint  alleging  a  violation  of  the 
secondary  boycott  provisions  of  the  act,  but  retaining  the  provisions 
of  section  10  (j)  which  gives  the  Board  discretion  to  seek  an  injunc- 
tion in  any  unfair  labor  practice  allegedly  committed  by  either  an 
employer  or  a  union. 

It  is  the  purpose  of  the  act,  however,  to  encourage  and  preserve 
established  collective  bargaining  relationships  between  unions  and 
employers.  Hence,  even  in  a  situation  wdiere  the  Board,  in  the  exercise 
of  its  discretion,  has  secured  an  injunction  against  one  of  the  parties 
to  an  existing  collective  bargaining  relationship,  attempts  to  bring  the 
parties  together  should  not  cease,  for  cessation  might  mean  a  possible 
permanent  impairment  of  such  relationship.  The  committee  therefore 
approved  an  amendment  authorizing  the  Federal  Mediation  and  Con- 
ciliation Service  to  proffer  its  services  in  aiding  the  parties  to  seek  a 
settlement  of  their  dispute  in  any  case  where  the  Board,  in  the  exercise 
of  its  discretionary  power,  has  secured  an  injunction  in  an  unfair 
labor  practice  case. 

SECONDARY   BOYCOTTS 

The  provisions  of  section  8  (b)  (4)  (A) ,  (B)  and  (C)  of  the  National 
Labor  Relations  Act  which  prohibit  secondary  boycotts  are  designed 
to  protect  innocent  third  parties  from  being  injured  in  labor  disputes 
with  wdiich  they  are  not  concerned  and  for  the  existence  of  which 
they  bear  no  responsibility.  As  the  President  pointed  out,  the  true 
secondary  boycott  which  inflicts  economic  injury  on  employers  who 
are  genuine  neutrals  in  the  dispute  between  some  other  employer  and 
his  employees,  is  indefensible.  But  there  are  situations  in  which  the 
secondary  employer  against  whom  the  disputing  union  exerts  its  eco- 
nomic strength  is  not  a  genuine  neutral  with  respect  to  the  dispute 
between  such  union  and  the  primary  employer,  where  the  secondary 
employer  is  in  fact,  either  a  conscious  ally  of  the  primary  employer 
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involved  in  the  dispute,  or  so  closely  involved  in  a  joint  or  common 
venture  with  the  primary  employer  that  both  may  be  regarded,  for 
all  practical  purposes,  as  partners  in  a  single  enterprise.  The  Presi- 
dent therefore  recommended  that  such  nonneutral  secondary  em- 
ployers be  denied  the  protection  of  the  ban  on  secondary  boycotts. 

Tlius,  where  two  or  more  employers  are  engaged  in  operations  on 
the  site  of  a  single  construction  project,  each  performing  some  phase 
of  the  work  necessary  for  the  completion  of  the  project,  be  it  a  build- 
ing, a  bridge,  a  tunnel,  or  some  other  structure,  it  cannot  be  justifiably 
maintained  that  they  stand  in  a  strictly  neutral  relationship  to  each 
other.  Rather,  despite  their  existence  as  legally  independent  entities, 
they  must  be  regarded  realistically  as  partners  in  a  single  joint  or 
common  enterprise  in  which  the  individual  interests  of  each  are  neces- 
sarily dependent  on  the  success  of  the  undertaking  as  a  whole.  In  such 
a  situation  the  committee  believes  that  a  labor  dispute  originating 
betw^een  one  of  these  emplo^-ers  and  his  employees  in  fact  constitutes 
a  dispute  with  all  of  the  employers  just  as  if  all  were  copartners  in 
the  legal  sense  in  a  single  business  enterprise.  It  therefore  approved 
an  amendment  permitting  the  miion  representing  the  employees  of 
the  employer  primarily  engaged  in  the  dispute  to  extend  its  economic 
pressure  to  any  or  all  of  the  other  employers  working  on  the  same 
project  at  the  common  site  without  thereby  violating  the  provisions 
of  the  act's  ban  on  secondary  boycotts,  provided  that  the  union  in- 
volved in  the  primary  dispute  was  not  otherwise  acting  unlawfully 
or  in  violation  of  the  terms  of  an  existing  valid  collective  bargaining 
agreement.  The  effect  of  this  amendment  would  be  to  overrule  the 
holding  of  the  United  States  Supreme  Court  in  NLRB  v.  Denver 
Building  and  Construction  Trades  Council  et  cd.  (341  U.S.  675,  71 
Sup.Ct.  943,  June  1951.) 

A  second  situation  which  does  not  constitute  a  true  secondary  boy- 
cott although  superficially  bearing  a  resemblance  to  one,  is  that  which 
involves  the  farming  out  of  struck  work  to  a  secondary  employer  by 
a  primary  employer  whose  emploj'ees  are  on  strike.  The  former  is  not 
a  genuine  neutral.  By  performing  the  work  which  the  employees  of 
the  primary  employer  would  normally  perform,  the  secondary  em- 
ployer becomes  an  ally  of  the  primary  employer  and  in  fact  permits 
his  own  employees  to  be  utilized  as  temporary  replacements  for  the 
striking  employees.  Early  in  1948  a  Federal  district  court  held  that 
the  striking  employees  could  lawfully  picket  the  premises  of  the  sec- 
ondary employer  and  that  such  conduct  on  the  part  of  the  union  did 
not  constitute  a  violation  of  the  act's  ban  on  secondary  boycotts, 
Douds  V.  Metropolitan  Federation  of  Architects,  Engineers^  Chemists 
and  Technicians,  Local  231,  VOPWA-CIO  (75  F.  Supp.  672,  January 
1948).  The  Board  has  consistently  applied  this  sound  principle  in 
all  cases  arising  since  that  decision  and  the  committee  therefore 
adopted  an  amendment  designed  to  incorporate  this  principle  m  the 
statute. 

Another  situation  which  should  not  be  subject  to  the  ban  on  sec- 
ondary boycotts  is  one  in  which  an  employer  transfers  a  portion  of  his 
operations  for  performance  by  some  other  employer  and  refuses  to 
bargain  with  the  union  concerning  the  transfer  despite  the  fact  that 
it  means  loss  of  employment  for  some  of  the  employees  represented  by 
the  union.  In  such  case  the  employer  commits  the  unfair  labor  prac- 
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tice  of  refusing  to  bargain.  Tlie  committee  believes  that  the  union 
should  have  the  lawful  right  to  bring  economic  pressure  to  bear  not 
only  on  the  employer  who  has  violated  the  law,  but  on  the  secondary 
emplo3-er  who,  in  effect,  aids  him  in  such  misconduct. 

ELECTIONS   DURING   STRIKES 

Under  the  law  as  now  written,  striking  employees  whom  their  em- 
ployer has  permanently  replaced  are  not  permitted  to  vote  in  repre- 
sentation elections  conducted  by  the  Board.  The  committee  was  un- 
able to  find  any  evidence  that  this  prohibition  has  thus  far  led  to  the 
destruction  of  any  union.  However,  during  the  years  since  1947  in 
which  the  ban  has  been  in  effect,  jobs  have  been  plentifid  and  replnce- 
inents  for  striking  workers  difficult  to  secure.  Should  economic  con- 
ditions take  a  turn  for  the  worse  and  the  volume  of  unemployment 
become  substantial,  employers  could  conceivably  utilize  the  prohibi- 
tion to  eliminate  the  union  with  which  they  have  been  bargaining. 
Thus,  with  plenty  of  unemployed  workers  available,  an  employer 
might  instigate  or  precipitate  a  strike  by  refusing  to  accept  reason- 
able union  terms  and  conditions,  replace  the  strikers  from  the  ranks 
of  the  unemployed,  and  then  either  petition  for  a  Board  election  or 
induce  others  to  file  such  a  petition.  With  most  of  the  imion  adher- 
ents ineligible  to  vote,  the  election  would  probably  go  against  the 
union. 

It  was  this  possibility  which  led  President  Eisenhower,  during  his 
campaign  in  1952,  to  declare  that  he  wanted  no  "union-busting"  pro- 
visions in  the  labor  laws  of  the  United  States.  In  order  to  provide 
against  such  an  eventuality  the  committee  approved  an  amendment 
which  would  forbid  an  election  sought  by  any  petitioner  other  than 
the  striking  union  during  the  course  of  a  strike  or  for  stated  periods 
from  the  commencement  of  the  strike,  whichever  occurs  sooner.  This 
accords  with  the  President's  recommendation  and  fulfills  his  pledge 
made  during  the  1952  campaign. 

SANCTITY   OF   CONTRACTS 

Although  the  Taft-Hartley  Act  specifically  declares  that  it  is  the 
policy  of  the  United  States  to  encourage  the  practice  and  procedure 
of  collective  bargaining,  it  must  never  be  forgotten  that  collective 
bargaining  is  merely  the  means  and  not  the  end  in  successful  labor- 
management  relations.  The  fundamental  objective  of  collective  bar- 
gaining is  to  arrive  at  an  agreement  which  defines  the  reciprocal  obli- 
gations and  relationships  of  an  employer  and  a  union  for  a  specified 
period.  It  is  meant  to  constitute  the  charter  by  which  the  parties  are 
to  be  exclusively  governed  with  respect  to  the  terms  and  conditions  of 
employment  during  the  life  of  the  contract. 

But  this  conception  of  the  proper  role  of  collective  bargaining  was 
ignored  by  the  Board  in  its  decisions  under  the  Wagner  Act.  Instead, 
the  Board  applied  the  rule  that  the  employer's  duty  to  bargain  was  a 
continuing  one  and  existed  at  all  times  including  the  life  of  a  collective 
bargaining  agreement,  and  even  with  respect  to  the  specific  terms  and 
conditions  set  forth  in  the  contract.  For  example,  a  contract  provi- 
sion for  a  specified  rate  of  pay  did  not  mean  that  the  employer  was 
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relieved  of  the  duty  to  bargain  with  respect  to  a  demand  made  by  the 
imion  the  day  after  the  contract  became  effective  that  the  rate  of  pay 
be  changed.  A  refusal  to  discuss  tlie  union's  demand  constituted  a 
violation  of  the  Wagner  Act  by  the  emploj'er. 

Thus,  collective  bargaining  which  was  designed  to  lead  to  the  goal  of 
stability  in  the  relations  between  particular  employers  and  unions  for 
a  specified  period  merel}^  resulted  in  conti-acts  which  stabilized 
nothing.  As  a  result  the  Congress,  in  1047.  included  a  provision  in  the 
Taft-Hartley  Act  which  relieved  eitlier  party  to  a  collective  bargain- 
ing agreement  of  any  legal  obligation  to  discuss  modification  of  the 
tei'ms  of  the  agreement  during  its  life  unless  the  contract  specifically 
provided  for  the  reopening  of  the  terms  sought  to  be  modified. 

But  the  Board  in  several  decisions  construed  this  provision  literall3\ 
It  held  fii'st  that  under  this  language  an  employer  was  not  relieved  of 
the  duty  to  bargain  during  the  life  of  a  collective  bargaining  agreement 
with  respect  to  any  term  or  condition  of  employment  not  actuallv 
written  into  the  contract,  Allied  31  ills.  Inc.  (82  N.  L.  K.  B.  854, 
April  1949).  Later,  it  modified  its  position  somewhat  in  7' he  Jacobs 
M'amifacfuring  Co.  case  (94  X.  L.  R.  B.  1214,  June  1951)  by  holding 
that  there  was  no  obligation  to  bargain  during  the  life  of  a  contract 
with  respect  to  a  term  condition  of  employment  not  written  into  the 
contract,  provided  the  matter  was  one  which  the  parties  had  discussed 
in  their  negotiations  but  not  included  in  the  agreement  as  finally 
written  and  executed. 

The  committee  believes  that  the  proper  rule  is  one  which  would 
restore  the  sanctity  of  contracts  and  secure  stability  in  labor  relations 
by  terminating  the  duty  to  bargain  during  the  life  of  a  collective  bar- 
gaining agreement.  It,  therefore,  approved  an  amendment  to  that 
effect  and  in  so  doing  overruled  the  decisions  in  the  Allied  Mills  and 
Jacobs  Manufacturing  Co.  cases. 

NATIONAL  EMERGENCIES 

Title  II  of  the  Labor  ^Management  Eolations  Act,  1947,  contains 
provisions  designed  to  cope  with  labor  disputes  which  result  in  emer- 
gencies which  threaten  the  health  or  safety  of  the  entire  Nation. 
Dissatisfaction  has  frequently  been  expressed  with  the  inflexibility  of 
the  procedures  established  by  these  provisions.  It  has  been  asserted, 
with  some  justification,  that  the  invocation  of  these  procedures  merely 
results  in  a  suspension  of  genuine  collective  bargaining  until  the  pro- 
cedures are  exhausted  because  the  parties  know  in  advance  precisely 
all  of  the  steps  which  will  be  taken  and  exactly  when  the  procedure 
must  terminate  and  the  disputing  parties  thereafter  left  to  their  own 
devices. 

Proposals  were  made  to  the  committee  that  the  board  of  inquiry 
which  the  President  convenes  as  the  first  step  in  dealing  with  a  national 
emergency  be  permitted  to  make  recommendations  for  settling  the 
dispute  at  this  first  stage.  The  committee  rejected  these  proposals. 
Experience  has  shown  that  the  publicized  recommendations  for  the 
settlement  of  a  labor  dispute  made  by  a  governmentally  established 
board  acquire  such  a  force  of  public  opinion  behind  them  as  to  compel 
acceptance  by  the  disputing  parties.  The  committee  feels  that  this 
would  virtually  amount  to  compulsory  arbitration  in  the  early  stages 
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of  the  dispute  and  destroy  any  possibility  that  the  disputing  parties 
would  resolve  their  differences  tlirough  the  processes  of  free  and  volun- 
tary collective  bargainino;. 

The  problem  confronting  the  committee  was  to  find  a  procedure 
whereby  the  parties  would  remain  uncertain,  to  some  degree,  of  what 
measures  M^ould  ultimately  be  taken  by  the  Government  in  its  efforts 
to  secure  a  settlement  of  the  controversy.  The  President  recom- 
mended that,  as  the  final  step  in  the  national  emergency  procedure, 
lie  be  given  the  discretionary  authority  to  reconvene  the  board  of 
inquiry  and  direct  it  to  submit  its  recommendations  for  the  settle- 
ment of  the  dispute  which  he.  the  President,  could  make  public  or 
not,  as  he  saw  fit.  The  committee  finds  great  merit  in  this  recom- 
mendation. 

The  parties,  uncertain  as  to  whether  the  President  will  invoke  this 
final  measure,  are  not  discouraged  from  continuing  their  own  efforts 
to  seek  a  settlement.  If  one  of  the  parties  would  prefer  to  await  the 
recommendations  of  the  board  of  inquiry,  there  is  no  assurance  that 
the  board  will  be  reconvened  or  that  the  President  will  make  its  recom- 
mendations public.  On  the  other  band,  if  either  of  the  parties  regards 
the  making  of  such  recommendations  as  unwelcome,  there  is  no  cer- 
tainty that  they  will  not  nevertheless  be  made.  Thus  collective 
bargaining  is  encouraged,  and  the  force  of  public  opinion  in  favor  of 
some  particular  terms  of  settlement  is  invoked,  if  at  all,  only  as  a 
final  resort,  and  not  as  an  opening  step.  The  committee  approved 
an  amendment  embodying  ths  President's  recommendations. 

CASUAL,  TEMPORARY.  OR  INTERMITTENT  EMPLOYMENT  INDUSTRIES 

There  are  certain  industries  in  which  the  employment  of  the  indi- 
vidual worker  is  normally  of  a  temporary,  casual,  or  intermittent 
nature.  The  labor-relations  problems  which  arise  in  these  industries 
because  of  this  special  characteristic  are  particularly  troublesome  and 
require  special  treatment.  The  late  Senator  Taft  was  one  of  the  first 
to  recognize  the  uniqueness  of  these  problems,  and  he  strongly  favored 
an  amendment  to  the  Taft-Hartley  Act  along  the  lines  of  the  proposal 
api:)roved  by  the  committee. 

Although  the  average  length  of  individual  employment  with  a  single 
employer  for  all  such  industries  is  unknown,  it  is  universally  admitted 
that  a  large  number  of  employees  in  certain  industries  average  less 
than  oO  days  of  continuous  employment  with  a  single  employer.  As 
a  result,  the  provision  of  the  Taft-Hartley  Act  which  permits  employ- 
ers and  unions  to  enter  into  collective-bargaining  agreements  requiring 
membership  in  the  miion  within  30  days  is  utterly  ineffective  with 
respect  to  sucJi  employees.  This  means  that  the  unions  which  repre- 
sent them,  although  still  subject  to  all  the  sanctions  which  flow  from  a 
violation  of  the  Taft-Hartley  Act,  are  nevertheless  denied  one  of  the 
substantial  benefits  which  the  act  confers  on  labor  unions  generally. 

In  connection  with  the  building  and  construction  industry  par- 
ticularly, there  are  other  disadvantages  which  the  unions  in  that 
industry  suffer  Avithout  any  compensating  relief  from  the  act's  sanc- 
tions. For  example,  the  possession  by  a  union  of  a  Board  certification 
as  the  exclusive  bargaining  representative  of  all  of  the  employees  in 
an  appropriate  unit  confers  advantages  and  protections  which  recog- 
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nition  without  a  certification  does  not  confer.  A  union  enjoying  a 
certification  is  protected  against  certain  forms  of  raiding  by  rival 
unions  wliich  an  uncertified  union,  even  when  recognized  by  the 
employer,  is  not. 

But'experience  has  shown  that  it  is  virtually  impossible  for  unions 
in  the  building  and  construction  industry  to  secure  certification  by 
the  Board.  Certification  results  only  from  winning  a  representation 
election  conducted  by  the  Board.  Several  attempts  were  made  by 
tlie  General  Counsel  of  the  Board  to  conduct  elections  in  the  building 
and  construction  industry.  These  attempts  proved  utter  failures. 
The  problems  of  determining  the  appropriate  unit  and  of  the  eligibil- 
ity of  employees  to  vote  are  virtually  insuperable  because  of  the  pecu- 
liar character  of  the  industry.  And,  after  these  early  unsuccessful  at- 
tempts, the  Board  and  its  General  Counsel  abandoned  all  efforts  to 
conduct  such  elections  except  in  the  few  instances  where  the  construc- 
tion project  involved  was  one  of  substantial  duration.  A  similar 
problem  exists  in  the  entertainment  industry  and  in  other  industries 
where  continuous  individual  employment  with  a  single  employer  is 
of  short  duration.  Although  the  problem  of  determining  the  appropri- 
ate voting  and  bargaining  unit  is  not  as  serious  as  in  the  building  and 
construction  industry,  the  determination  of  who  is  eligible  to  vote  is  a 
most  difficult  one,  and  there  is  never  any  genuine  assurance  that  the 
determination  reached  is  a  satisf  actoiy  or  pro})er  one. 

There  is  a  further  aspect  of  the  building  and  construction  industry, 
peculiar  to  it,  which  received  much  of  the  committee's  attention. 
Both  employers  and  employees  in  the  industry  are  highly  organized 
into  associations  and  unions.  Numerous  employers  utilize  the  unions 
as  the  only  source  of  skilled  labor  in  many  of  the  areas  in  which  they 
operate.  Each  employer  obtains  contracts  on  the  basis  of  competitive 
bidding.  It  is  obvious  that  before  a  bid  is  submitted  the  employer 
must  estimate  his  costs,  including  his  labor  costs,  if  his  bid  is  to  be 
realistic.  Uncertainty  leads  either  to  overestimation  and  hence  higher 
construction  costs,  or  to  improperly  low  bids  which  result  in  losses 
instead  of  profits,  and  frequently  in  unfulfilled  contracts. 

The  only  way  in  which  many  employers  can  properly  estimate  their 
labor  costs  in  the  building  and  construction  industry  is  to  enter  into 
collective-bargaining  agreements  with  the  appropriate  craft  unions 
before  the  work  is  begun  or  a  single  employee  has  been  hired.  But 
under  the  act's  requirement  that  exclusive  collective-bargaining 
contracts  can  lawfully  be  concluded  only  if  the  union  represents  a 
majority  of  the  employees  in  an  appropriate  unit,  employers  in  the 
industry  are  precluded  from  entering  into  such  necessary  prehire 
agreements  (Chicago  Freight  Car  d'  Farts  Company,  83  NLEI3  11G3, 
June  1949 ;  Chiy  F.  Atkinson  Co.,  90  NLRB  143,  June  1950) . 

In  order  to  solve  these  problems  peculiar  to  industries  in  which 
employment  is  casual,  intermittent,  or  temporary,  the  committee 
approved  an  amendment  which  would  permit  employers  and  unions 
in  such  industries  to  enter  into  prehire  agreements  requiring  member- 
ship in  the  union  within  7  rather  than  30  days  subject  to  certain 
limitations  designed  to  protect  the  I'ights  of  individual  employees 
after  the  initial  step  of  executing  such  an  agreement  had  taken  place. 
The  amendment  does  not  legalize  the  ''closed  shop";  applicants  for 
employment  are  not  required  to  belong  to  a  imion  as  a  condition  of 
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getting  a  job;  and,  once  having  joined  the  union,  they  enjoy  the  same 
protections  against  discrimination  or  discharge  as  do  all  other  em- 
ployees mider  existing  lawful  union-security  agi-eements. 

AGENCY  AND  UNION  RESPONSIBILITY 

Section  -(13)  of  the  present  National  Labor  Relations  Act  provides 
tliat— 

iu  determining  whether  any  person  is  acting  as  an  '"agent"  of  another  ijersou  so 
as  to  make  such  other  person  responsible  for  his  acts,  the  question  of  whether  the 
specific  acts  performed  were  actually  authorized  or  subsequently  ratified  shall 
not  be  controlling. 

Although  the  language  of  this  provision  as  well  as  its  legislative  his- 
tory makes  it  abimdantly  clear  that  Congress  intended  the  Board  to 
apply  the  common  law  rules  of  agency,  aiid  although  the  Board  has 
consistently  so  applied  the  provision,  the  committee  felt  that  any  pos- 
sible ambiguity  be  eliminated  by  rewriting  the  provision  specifically 
to  require  the  application  of  these  common-law  rules. 

In  addition,  the  committee  wislicd  to  make  it  unmistakably  clear 
that  union  members  were  not  to  be  regarded  as  agents  of  the  union 
merely  by  virtue  of  their  union  membership  alone.  It  is  true  that  no 
witness  during  the  hearings  asserted  that  the  Board  had  ever  done 
so.  nor  was  the  committee  able  to  find  a  sin<.!:le  case  decided  upon  that 
basis.  However,  some  witnesses  expressed  the  fear  that  such  a 
finding  was  not  plainly  ruled  out  under  the  language  of  the  existing 
provision.  It  therefore  adopted  an  amendment  expressly  providing 
that  no  union  should  be  held  responsible  for  the  acts  of  anj'  member 
of  the  union  solely  by  reason  of  such  membership. 

THE   NON-COMMUNIST   OATH 

The  Taft-Hartley  Act  now  requires  officers  of  labor  unions  to  file 
with  the  Board  affidavits  declaring,  among  other  things,  that  they 
are  not  Communists  and  that  they  do  not  believe  in  or  advocate  the 
overthrow  of  our  Government  by  force  or  violence  or  by  other  uncon- 
stitutional means.  The  committee  i-ecognizes  that,  although  these 
pi'ovisions  were  at  least  partially  efl'ective  during  the  eaily  years  of 
the  Taft-Hartley  Act,  they  have  since  lost  much  of  this  eft'ectiveness. 
Recently,  the  Attorney  General  stated  that  new  approaches  to  this 
problem  were  needed  and  were  being  carefully  explored.  As  the 
President  points  out,  specific  proposals  for  legislation  dealing  with 
Communist  infiltration  generally  are  now  under  study,  and  several 
bills  to  that  eti'ect  are  presently  being  considered  by  other  committees 
of  the  Senate.  Pending  the  adoption  of  some  new  legislation  along 
these  lines,  the  committee  appi'oved  an  amendment  to  require  em- 
ployers, or  theii-  officers  if  they  are  organized  in  the  corporate  form, 
to  file  affidavits  identical  to  those  filed  by  union  officers  as  a  condition 
of  access  to  the  Board's  processes.  The  committee  hopes  thereby  to 
remove  any  erroneous  belief  that  the  existing  no]i-Communist  affidavit 
requirement  carries  with  it  any  implication  that  unions  alone  among 
organizations  or  institutions  present  a  serious  problem  of  Communist 
infiltration,  and  thus  gives  a  balance  to  the  laAV  which  has  heretofore 
been  lacking. 
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FKEE    SPEECH 


As  a  result  of  a  long  line  of  cases  decided  by  the  Board  under  the 
"Wagner  Act,  it  became  virtually  impossible  for  an  employer  to  make 
even  the  most  innocuous  statement  concerning  unions  or  their  activi- 
ties  without  limning  a  serious  risk  of  being  charged  with  an  unfair 
labor  practice.  The  Congress,  therefore,  in  enacting  the  Taft- 
Hartley  Act,  included  a  provision  intended  to  insure  both  to  employers 
and  labor  unions  full  freedom  to  express  their  views  to  employees  on 
labor  matters,  as  long  as  their  statements  were  free  from  threats  or 
promises  of  benefit.  The  language  of  the  provision,  however,  referred 
exclusively  to  unfair  labor  practices  and  the  Board,  applying  the 
language  literally,  held  that  it  did  not  prohibit  the  Board  from 
setting  aside  an  election  for  statements  which  were  otherwise  privi- 
leged under  the  free-speech  pi'ovision.  General  Shoe  Corj>orat'wn  (77 
N.L.R.B.  124,  April  1948).  The  committee  therefore  approved  an 
amendment  extending  the  guaranty  of  free  speech  to  representation 
cases  but  granting  the  Board  authority  to  consider  a  statement  under 
all  the  circumstances  under  which  it  was  made  in  determining  whether 
it  conveyed  a  threat  or  a  promise  of  benefit  and  to  consider  such 
statements  as  e^-idence  of  unfair  labor  practices  even  though  they  do 
not  constitute  unfair  labor  practices  in  themselves. 

STATE   POWERS 

Prior  to  the  enactment  of  the  Wagner  Act  in  1935  the  States  had 
broad  powers  to  regulate  and  control  labor  disputes  and  the  activities 
associated  with  such  disputes  occurring  within  their  borders.  Since 
that  date  these  broad  powers  haAe  inexorably  been  narrowed  under 
decisions  of  the  Supreme  Court  both  extending  the  concept  of  inter- 
state commerce  and  holding  that  where  such  commerce  is  involved, 
the  Federal  Government,  under  the  Taft-Hartley  Act,  has  virtually 
preempted  the  field  in  labor  matters  to  the  complete  exclusion  of 
the  States. 

As  the  committee  reads  the  most  recent  of  these  decisions  {Gamer 
et  al.  V.  Teamsters,  Chauifeurs  and  Helpers  Local  Union  No.  776 
(AFL)  (346  U.S.  48.5  74  S.  Ct.  161,  Dec.  14, 1953) ) ,  the  States,  in  labor 
matters  involving  interstate  commerce,  are  substantially  limited  to 
their  traditional  police  powers  to  control  violence  and  coercion,  or  to 
safeguard  public  order  and  safety  and  the  use  of  streets  and  highways. 
Emergencies  arising  from  labor  disputes  which  threaten  the  health  or 
safety  of  the  people  of  the  State  but  which  are  not  accompanied  by 
violence,  coercion,  obstruction  of  streets  and  highways,  etc.,  are  not 
lawfully  subject  to  regulation  by  the  States  if  the  enterprise  involved 
is  one  in  or  affecting  interstate  commerce  as  broadly  defined  by  the 
courts. 

Nor  can  the  Federal  Government  act  in  connection  with  such  local 
or  statewide  emergencies.  The  national  emergency  provisions  of  the 
Taft-Hartley  Act  are  applicable  only  to  emergencies  imperiling  the 
national  health  or  safety.  As  a  consequence,  no  agency  of  Govern- 
ment has  power  to  act  in  interstate  situations  where  immediate  action 
is  essential  to  prevent  disaster  or  widespread  injury  and  damage  but 
the  emergency  is  not  national  in  scope.  The  committee  therefore 
approved  an  amendment  empowering  the  States  and  Territories  to 
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fill  this  gap  even  where  interstate  commerce  is  involved.  Where 
intrastate  commerce  alone  is  involved  the  powers  ofl  the  States  remain 
undiminished. 

During  all  of  its  long  history,  the  Board  has  consistently  held  that 
it  has  the  discretionary  power  to  refuse  to  assert  its  jurisdiction  in 
particular  cases  or  classes  of  cases  where  it  has  juridiction,  if  the 
impact  on  interstate  commerce  is  remote  or  insubstantial.  This  dis- 
cretionary power  to  refuse  to  assert  its  jurisdiction  was  sustained  by 
the  Court  of  Appeals  for  the  Ninth  Circuit  in  Hcdeston  Drug  Stores^ 
Inc.  V.  NLRB  (187  F.  2d  418,  February  1951,  cert.  den.  342  U.S.  815, 
October  1951).  However,  some  doubt  about  the  Board's  discretion- 
ary authority  in  this  respect  is  raised  by  the  decision  of  the  Court  of 
Appeals  for  the  Seventh  Circuit  in  Jolict  Contractors  Association  v. 
NLRB  (193  F.  24  833,  January  1952) . 

The  committee  recognizes  that  the  enoiTnous  volume  of  charges  and 
petitions  filed  with  the  Board  makes  it  essential,  if  the  Board  is  to 
process  its  cases  to  completion  within  some  reasonable  period,  that  it 
be  permitted  to  select  for  disposition  only  those  cases  which  are 
genuinely  and  substantially  intei*state  in  character.  Hence,  it  approved 
an  amendment  which  writes  into  the  law  the  principle  of  the  Haleston 
Drug  Stores  case,  supra. 

The  effect,  however,  of  the  Board's  policy  of  refusing  to  assert  its 
jurisdiction  has  been  to  create  a  legal  vacuum  or  no-man's  land  with 
respect  to  cases  over  which  the  Board,  in  its  discretion,  has  refused  to 
assert,  jurisdiction.  Tn  these  cases  the  situation  seems  to  be  tliat  the 
Board  will  not  assert  jurisdiction,  the  States  are  forbidden  to  do  so, 
and  the  injured  parties  are  deprived  of  any  forum  in  which  to  seelv 
relief.  In  order  to  eliminate  this  legal  no-man's  land  while  affirming 
the  Board's  power  to  refuse  to  assert  jurisdiction,  the  committee 
approved  an  amendment  permitting  the  agencies  or  courts  of  any 
State  or  Territory  to  assume  and  assert  jurisdiction  in  any  labor 
dispute  or  class  of  cases  over  which  the  Board  has  declined  to  assert 
its  own  jurisdiction. 

UNIOX   EEPOKTS 

The  law  requires  labor  unions  seeking  to  use  the  Board's  processes 
to  have  on  file  with  the  Secretary  of  Dabor  certain  data  relating  to 
the  structure  and  organization  of  the  imion.  As  the  act  is  now  written 
the  requirements  appears  in  two  separate  provisions  and  involves 
unnecessary  duplication.  The  committee  therefore  adopted  an  amend- 
ment repealing  one  of  these  provisions. 

PRIORITY  IX  in\t:stigatiox 

The  committee,  as  indicated  earlier  in  this  report,  approved  the 
repeal  of  the  provision  requiring  the  Board  to  seek  an  injunction  in 
cases  charging  secondary  boycotts.  Included  in  that  provision  was 
a  requirement  that  the  Board  give  priority  to  the  preliminary  investi- 
gation of  such  charges  over  all  other  types  of  charges  alleging  the 
commission  of  unfair  labor  practices.  As  the  committee  has  pointed 
out,  the  innocent  victim  of  a  secondary  boycott  requires  speedy  relief 
if  the  remedy  is  to  be  at  all  effective.  Hence,  it  was  decided  to  retain 
the  provision  requiring  that  priority  of  investigation  be  given  to 
secondai^  boycott  cases,  but  that  equal  priority  be  given  to  charges  of 
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unlawful  refusals  to  bargain  on  the  part  of  emplo3'ers.  The  committee 
believes  that  such  refusals  to  bargain  often  result  in  the  complete 
elimination  of  the  union  if  the  ordinaiy  Board  remedy  is  long  delaj'ed. 

IV 

A  detailed  analysis  of  the  amendments  approved  by  the  committee, 
seriatim,  follows : 

Title  I — Ameiuhnentfi  of  National  Lahor  Relations  Act 

The  changes  proposed  in  this  title  may  be  sunmiarized  as  follows : 

Section  2  (i;])  :  The  definition  of  "agency"  is  revised  to  make  it  plain 
that  tlie  common-law  rules  of  agency  are  to  be  applied  and  that  a 
union  is  not  to  be  held  responsible  for  the  acts  of  any  individual 
member  of  the  union  solely  because  of  such  membei'ship. 

Section  6  (b)  (1)  :  This  new  paragraph  writes  into  the  statute  the 
discretionary  authority  which  the  Board  is  now  exercising  to  refuse 
to  assert  its  jurisdiction  in  cases  where  the  effect  on  intei-state  com- 
merce is  remote  or  insubstantial. 

Section  6  (b)  (2)  :  This  new  provision  is  designed  to  permit  the 
coui'ts  or  the  appropriate  agencies  of  any  State  or  Territory  to  deal 
with  cases  or  classes  of  cases  over  which  the  Board,  in  the  exercise  of 
the  discretion  conferred  upon  it  by  section  6  (b)  (1),  refuses  to  assert 
jurisdiction.  Thus,  for  example,  if  the  Board  establishes  a  policy  that 
it  will  not  asserts  jurisdiction  in  any  case  where  the  employer's  dollar 
volume  of  business  in  interstate  commerce  falls  below  a  stated  figure, 
the  States  and  Territoi'ies  are  authorized  to  deal  with  any  case  falling 
within  the  class  excluded  by  the  Board  without  waiting  for  the 
Board  to  decline  to  assert  jurisdiction  in  the  particular  case  coming 
before  the  State  or  Territoi'ial  court  or  agency. 

This  amendment  is  not  intended  to  diminish  in  any  way  the  author- 
ity of  the  States  to  exercise  their  traditional  police  powers. 

Section  7  :  This  section  guarantees  employees  the  right  to  engage  or 
refrain  from  engaging  in  certain  activities  subject  to  the  requirement 
that,  as  a  condition  of  employment,  they  must  join  a  lalx)r  union  under 
a  lawful  union  securitv  agreement  entered  into  pursuant  to  section 
8  (a)  (o)  of  the  act.  The  committee  approved  an  amendment  to  sec- 
tion 7  to  make  it  clear  that  this  requirement  to  join  a  union  as  a 
condition  of  employment,  applies  under  agreements  so  providing, 
entered  into  jiursuant  to  the  new  subsection  8  (e),  infra,  as  well. 

Section  8  (b)  (4)  (A)  :  This  amendment  to  the  existing  provision 
bamiing  secondary  boycotts  refers  specifically  to  "primaiy"  and 
"secondary"  employers,  terms  which  do  not  appear  in  the  present  law. 
The  "primaiy"'  employer  is  the  employer  with  whom  the  union  has  a 
dispute;  the  "secondary"  employer  is  the  employer  who  is  not  a 
party  to  or  concerned  with  such  dispute  but  against  whom  the  dis- 
puting union  nevertheless  seeks  to  apply  pressure  in  an  effort 
to  cause  liim  to  sever  his  economic  relations  with  the  "jorimar}' 
employer." 

The  new  provision  relaxes  the  secondary  boycott  ban  in  three 
respects : 

( 1 )  It  makes  it  lawful  for  a  union  involved  in  a  labor  dispute  with  a 
"primary  employer"  engaged  in  performing  work  on  a  construction 
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project,  to  bring  economic  pressure  against  any  or  all  of  the  other 
employers,  i.e.,  "secondarv"'  employers,  ^yho  are  also  engaged  in  per- 
forming work  on  the  same  project  at  the  actual  site  thereof,  even 
where  an  object  of  such  pressure  is  to  bring  about  a  severance  of  the 
economic  relations  between  the  "primary"  and  the  "secondary" 
employers.  As  a  condition  of  the  union's  engaging  in  such  activity, 
the  dispute  between  the  union  and  the  primary  employer  must  be  one 
which  it  would  not  be  unlawful,  either  as  to  objectives  or  methods, 
for  the  union  to  ])ursue  against  the  primary  employer  alone,  nor  may 
the  union,  in  engaging  in  the  dispute,  violate  an  existing  collective- 
bargaining  agreement  between  it  and  the  "primary"  employer. 

The  terms  "construction  project"  and  "similar  undertaking"  as  used 
in  this  amendment  refer  to  projects  or  undertakings  which  constitute 
"construction  work"  as  that  term  is  used  in  the  new  subsection  8  (e). 
infra. 

(2)  It  makes  it  lawful  for  a  union  engaged  in  a  strike  against  a 
"primary"  employer  to  exert  economic  pressure  against  a  "secondary" 
employer  where  an  object  of  such  pi-essure  is  to  bring  about  a  severance 
of  the  economic  relations  between  the  "primary"  and  "secondarv" 
employers  under  the  following  circumstances :  The  primary  emplo3'er. 
unable  or  unwilling,  because  of  a  strike,  to  secure  performance  on  his 
own  pi-emises  and  under  his  own  direction,  of  the  work  which  would 
normally  be  performed  by  his  striking  employees,  by  contract  or  agree- 
ment, "farms  out"  such  work  for  performance  by  another  employer, 
i.e.,  by  a  "secondary"  employer,  who  does  not  normally  perform  such 
work  for  the  "primary"  employer.  In  addition,  the  strike  against  the 
"primary"  employer  must  be  one  which  would  be  lawful,  both  as  to 
objectives  and  methods,  if  the  "primary"  employer  alone  were 
involved. 

(o)  Where  a  "secondary"  employer  agrees  or  contracts  to  perform 
for  the  account  of  another  employer,  i.e.,  a  "primary"  employer,  cer- 
tain work  normally  performed  by  the  employees  of  the  primary 
employer,  the  "primary"  employer  has  an  obligation,  under  the  law, 
to  bargain  with  the  recognized  bargaining  representative  of  his 
employees,  at  its  request,  concerning  such  transfer  of  work.  Failure 
or  refusal  to  so  bargain  constitutes  an  unfair  labor  practice.  In  that 
e^-ent,  this  amendment  would  make  it  lawful  for  such  bargaining  repre- 
sentatiA-e  to  exert  economic  pressure  against  the  "secondary"  employer 
to  whom  the  work  is  transferred,  even  Avhere  an  object  of  such  pressure 
is  to  bring  about  a  severance  of  the  economic  relations  between  the 
"primary"  and  "secondary"  employers. 

Section  8  (b)  (5)  :  This  section  makes  it  an  unfair  labor  practice 
for  a  union  which  is  a  party  to  a  union-security  agreement  authorized 
under  section  8  (a)  (3)  to  require  payment  of  an  excessive  or  dis- 
criminatory initiation  fee.  The  pi'oposed  amendment  extends  this 
prohibition  to  unions  which  are  parties  to  agreements  entered  into 
pursuant  to  the  proposed  new  subsection  8  (e) ,  infra. 

Section  8(c)  :  This  amendment  would  modify  the  "free-speech" 
provision  of  the  present  law  in  the  folloM-ing  respects:  (1)  It  would 
spccificallv  forbid  the  Board  to  set  aside  a  representation  election 
because  of  any  statement  of  views  or  argument  which  did  not  contain 
an  express  or  implied  threat  or  offer  of  benefit  (2)  in  determining 
whether  a  statement  did  contain  a  threat  or  offer  of  benefit  the  Board 
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would  be  authorized  to  consider  and  give  weight  to  all  the  circum- 
stances under  which  it  was  made;  and  (3)  the  Board  would  not  be 
precluded  from  considering  as  evidence  of  an  unfair  labor  practice, 
any  otherM^ise  privileged  statement,  that  is,  one  which  does  not  itself 
contain  any  express  or  implied  threat  or  offer  of  benefit. 

The  proposed  amendment  is  substantiall}^  identical  with  that  passed 
by  the  Senate  in  1947  as  part  of  S.  1126  which  emerged  from  con- 
ference as  section  8(c)  of  the  present  act. 

Section  8(d)  :  This  amendment  would  relieve  any  party  to  a  col- 
lective bargaining  agreement  nmning  for  a  fixed  period  from  the  legal 
obligation  to  discuss  any  change  or  modification  in  the  terms  and  con- 
ditions of  employment,  whether  or  not  such  terms  and  conditions  are 
expressly  provided  for  in  the  contract. 

This  freedom  from  the  obligation  to  bargain  applies  onlv  to  pro- 
posed modifications  or  changes  in  the  terms  and  conditions  of  employ- 
ment which  are  to  become  effective  before  the  contract  expires ;  it  does 
not  relieve  either  party  from  the  obligation  to  bargain  concerning 
terms  and  conditions  of  employment  to  become  effective  after  the  con- 
tract's expiration,  or  which  the  contract,  by  its  own  provisions,  permits 
to  be  reopened  prior  to  such  expiration. 

Section  8(e)  :  This  new  subsection  makes  it  initially  lawful  for 
both  the  employer  and  the  union  to  enter  into  a  collective  bargaining 
agreement  providing  for  exclusive  recognition  of  the  contracting  union 
even  though  the  union  is  not  the  representative  of  a  majority  of  the 
employees  in  an  appropriate  unit  at  the  time  the  agreement  is  signed 
and  requiring,  as  a  condition  of  employment,  membership  in  the  con- 
tracting union  after  the  7th  day  following  the  beginning  of  such  em- 
ployment or  the  effective  date  of  the  contract,  whichever  occurs  later. 
The  amendment  is  not  intended  to  preclude  the  signing  of  contracts 
which  involve  only  one  of  these  special  features  rather  than  both. 

The  amendment  applies  only  to  employers  primarily  engaged  in  the 
construction,  entertainment  and  casual  employment  industries  and 
their  emplovees  who  perform  work  of  a  character  customary  to  those 
industries.  Thus,  an  employer  whose  oj^erations  are  predominantly 
and  primarih^  but  not  exclusively  those  of  a  building  contractor  would 
be  covered  by  the  proposed  provision  but  not  with  respect  to  those  of 
his  employees  who  are  performing  work  in  an  operation  outside  or 
unrelated  to  the  construction  industry. 

The  committee  has  not  attempted  to  provide  a  definition  of  "con- 
struction industry"  and  "construction  work''  or  of  "entertainment 
industrv"  or  "entertainment  work"  as  used  in  the  amendment.  The 
administration  of  the  Davis-Bacon  Act  and  the  regulations  promul- 
gated thereunder  (16  F.K.  4430)  as  well  as  the  recent  operations  of 
the  Consti-uction  Industrv  Commission  of  the  Waj^e  Stabilization 
Board  (General  Wage  Regulation  12,  16  F.R.  6640)^  should  provide 
adonuat'e  rniidance  in  determining  the  applicability  of  the  terms  "con- 
struction industry"  and  "construction  work." 

The  committee  found  no  similar  guide  to  aid  it  in  determining  the 
applicability  of  the  terms  "entertainment  industrv"  and  "entertain- 
ment Vv-ork."  Testimony  before  the  committee  clearlv  indicnted  that 
such  industries  as  the  motion-picture  industry  needed  the  relief  to  be 
provided  bv  this  amendment,  particularlv  in  connection  with  the 
employment  of  so-called  "movie  extras,"  actors  who  work  intermit- 
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tently  and  tlien  only  for  a  few  days  at  a  time.  Insofar  as  employment 
in  the  entertainment  industry  is  permanent,  this  section  shall  not 

The  amendment  is  limited  to  employers  "primarily"  engaged  in  the 
specified  industries.  It  is  intended  to  apply  only  to  those  employers 
Avho  engage  in  such  industries  as  an  integral  and  predominant  part  of 
their  total  operations  rather  than  to  those  with  whom  such  undertak- 
ings are  only  incidental  to  or  a  minor  part  of  such  total  operations. 

In  order  to  meet  the  requirements  of  the  amendment,  a  contracting 
union  must  be  free  from  the  taint  of  company  assistance  or  company 
domination  and  must  have  received  notice  from  the  Board  of  compli- 
ance with  the  filing  and  non-Communist  affidavit  requirements  of  sec- 
tion 9  (f),  (g),  and  (h)  of  the  act  at  the  time  the  agreement  was 
executed  or  within  the  12  months  preceding  such  execution. 

The  execution  of  an  agreement  pursuant  to  this  amendment  does 
not,  if  all  the  conditions  have  been  met,  constitute  an  unfair  labor 
practice  within  the  meaning  of  section  8  (a)  and  (b)  onlv;  it  is  not 
intended  to  supersede  tlie  authority  of  the  States,  granted  bv  section 
14(b) ,  to  prohibit  any  or  all  forms  of  compulsorj^  unionism.  JNIoreover, 
the  limitations  on  union  securitj^  agreements  or  arrangements  which 
are  contained  in  the  final  proviso  to  section  8(a)  (3)  are  applicable  to 
these  agreements,  as  are  all  the  procedures  for  certification,  decertifi- 
cation, and  union-security  deauthorization  elections  provided  in  sec- 
tion 9.  And  finally,  the  Board  may  not  refuse  to  entertain  or  process 
a  petition,  or  decline  to  order  an  election  under  any  of  the  provisions 
of  section  9  because  of  the  existence  of  an  unexpired  agreement  entered 
into  pursuant  to  this  amendment. 

Section  9(c)  (3)  :  A  new  proviso  is  added  to  this  section  which  pro- 
hibits the  Board  (1)  from  entertaining  a  representation  petition  filed 
by  an  employer  during  the  first  year  of  a  strike  unless  tlie  Board  de- 
termines that  the  strike  has  ended  soojier;  or  (2)  from  entertaining  a 
representation  petition  seeking  certification  or  decertification  filed  by 
any  person  other  than  the  employer  or  the  striking  union  during  the 
first  6  months  of  a  strike  unless  the  Board  determines  that  the  strike 
has  ended  sooner.  This  amendment  is  not  applicable  to  a  strike  for 
recognition. 

Section  9(e)(1):  This  amendment  makes  the  procedure  for  the  hold- 
ing of  a  deautliorization  election  with  respect  to  miion  security  agree- 
ments applicable  to  contracts  executed  pursuant  to  the  new  subsection 
8(e),  supra. 

Section  9(f)  (A)  (6)  :  This  provision  is  repealed  but  unions  are  still 
required  to  file  the  reports  containing  the  information  set  forth  in 
paragraphs  (1)  through  (5)  of  section  9(f)  (A).  This  elim.inates 
duplication  in  the  filing  of  union  organizational  data  which  the  act 
now  requires. 

Section  9(h)  (2)  :  A  new  subsection  is  added  which  imposes  on  em- 
ployers the  same  obligation  to  file  non-Communist  affidavits  which  is 
imposed  on  unions  by  section  9(h)  of  the  law  as  now  written. 

Section  10(b)  :  This  adds  a  new  proviso  which  requires  the  Board 
to  give  priority  of  investigation  over  all  other  unfair  labor  practice 
charges  filed  in  the  same  office,  to  charges  alleging  refusals  by  em- 
ployers to  bargain  in  violation  of  section  8(a)(5)    and  engaging 
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in  secondary  boycott,  activities  by  unions  in  violation  of  section 
8(b)(4)   (A),_(B),and  (C). 

Section  10(j)  :  This  adds  a  new  proviso  to  the  provision  which 
authorizes  the  Board,  in  its  discretion,  to  seek  an  injunction  in  con- 
nection with  the  issuance  of  a  complaint  alleging  the  commission  of 
any  unfair  labor  practice.  The  new  proviso  authorizes  the  Federal 
Mediation  and  Conciliation  Service,  in  its  disci'etion,  when  such  an 
injunction  has  been  granted  in  any  case  involving  a  union  and  em- 
ployer who  stand  in  a  collective  bargaining  relationship  with  each 
other,  to  proffer  its  services  to  help  the  parties  settle  the  dispute. 

Section  10(1)  :  This  section,  which  requires  the  Board  to  seek  an 
injunction  whenever  a  complaint  is  issued  alleging  a  violation  of  the 
secondary  boycott  ban  contained  in  section  8(b)(4)  (A),  (B),  and 
(C),  is  i-epealed. 

Section  14(c)  :  This  new  subsection  would  permit  the  States  and 
Teri'itories  to  enact  or  enforce  their  own  laws  for  dealing  with  emer- 
gencies which  arise  out  of  labor  disputes,  or  with  labor  disputes  which 
occur  during  emergencies,  where  the  situation  becomes  or  threatens 
to  become  a  clear  and  present  danger  to  the  health  or  safety  of  the 
people  of  the  State  or  Territory.  However,  such  State  or  Territorial 
action  is  precluded  where  the  emergency  is  pait  of  a  national  emer- 
gency with  respect  to  which  the  Federal  Government  is  actually  in 
the  process  of  utilizing  the  national  emergency  procedures  set  forth 
in  sections  206  through  210  of  title  II  of  the  Labor  Management  Re- 
lations Act  of  1947. 

The  right  of  a  State  or  Territory  to  act  pursuant  to  the  proposed 
amendment  is  limited  to  emergencies  in  which  the  danger  to  the  health 
or  safety  of  the  people  of  the  State  or  Territory  is  unmistakably  plain 
and  immediate  rather  than  merely  possible  or  eventually  probable. 
The  amendment  is  not  designed  to  diminish  in  any  way  the  traditional 
police  powers  of  the  States,  but  rather  to  supplement  those  powers  to 
pei-mit  the  States  and  Territories  to  act  in  the  emergency  situations 
described  above  even  with  respect  to  enterprises  where  the  rule  of 
Federal  preemption  would  normally  appl}-. 

Title  II — National  emergencies 

The  changes  i^roposed  in  this  title  may  be  summarized  as  follows : 
Section  209 :  Under  the  law  as  pi-esently  written,  the  Attorney 
General  is  required  to  seek  a  discharge  of  an  injunction  granted  under 
the  national  emergency  provisions  not  more  than  80  days  after  the 
issuance  of  such  injunction.  In  order  to  retain  this  maximum  period 
without  extension  while  giving  the  board  of  inrjuiiy  sufficient  time  in 
which  to  reconvene  and  make  recommendations  for  the  settlement  of 
the  dispute  if  the  President  so  directs,  the  committee  approved  an 
amendment  to  section  209(b)  which  would  require  the  board  of  in- 
quiry to  make  its  second  report  to  the  Pi-esident  40  days  after  the 
issuance  of  the  injunction  instead  of  the  60  days  which  the  law  now 
provides. 

This  means  that  when  the  National  Labor  Relations  Board  certifies 
to  the  Attorney  General  the  results  of  the  secret  ballot  among  em- 
ployees on  the  question  of  accepting  the  employer's  final  offer,  not 
more  than  60  days  will  have  elapsed  since  the  issuance  of  the  injunc- 
tion. Section  210  would  be  amended  to  require  the  Attorney  General 
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to  seek  a  discharge  of  the  injunction  on  the  20th  day  fol]o%yino-  such 
certification,  thus  leaving  the  80-day  injunction  period  unchanged  but 
furnishing  the  board  of  inquiry  the'last  20  days  of  the  period  in  which 
to  reconvene,  consider  the  situation,  and  report  its  recommendations  to 
the  President  if  he  so  directs. 

This  procedure  for  reconvening  tlie  board  of  inquiry  is  set  forth  in 
the  new  subsection,  209(c),  approved  by  the  committee.  Under  this 
amendment,  the  President,  in  his  discretion,  may  reconvene  tlie  board 
of  inquiry,  and  direct  it  to  make  recommendations  for  the  settlement 
of  the  dispute.  The  President  may  make  these  recommendations  public 
or  not,  as  he  sees  fit,  but  in  any  event,  they  are  not  binding,  in  whole 
or  in  part,  on  the  parties  to  the  dispute.  If  the  President  decides  to 
reconvene  the  board  of  inquiry  pursuant  to  this  amendment,  he  shall 
do  so  upon  the  certification  of  the  results  of  the  last-offer  ballot  to 
the  Attorney  General,  as  the  final  step  prior  to  the  discharge  of  the 
injunction. 

Title  III — Suits  hy  and  against  Jahor  organizations 

Section  301 :  This  section  authorizes  suits  in  Federal  courts  by  and 
against  labor  unions  for  breach  of  contracts.  Subsection  30 1(e)  which 
defines  the  term  "agent"'  is  revised  to  define  the  term  in  exactly  the 
same  manner  as  the  term  is  defined  in  the  amendment  approved  by 
the  committee  of  section  2(13)  of  the  National  Labor  Relations  Act, 
supra. 

Section  303(a)  :  The  amendment  approved  by  the  committee  to  this 
subsection  makes  no  change  in  tlie  meaning  thereof  and  is  intended 
solely  to  simplify  the  language.  The  section  as  now  written  permits 
suits  for  damages  in  Federal  courts  against  labor  unions  which  engage 
in  conduct  which  is  described  in  language  identical  with  that  con- 
tained in  section  8(b)  (4)  of  the  National  Labor  Relations  Act,  dealing 
with  secondary  boycotts  and  jurisdictional  strikes.  The  amendment 
strikes  out  all  of  this  identical  language  and  in  lieu  thereof  permits 
the  bringing  of  suits  for  damages  in  Federal  courts  against  labor 
unions  which  engage  in  conduct  or  activity  defined  as  an  unfair  labor 
practice  in  section  8(b)  (4). 

Title  IV — Creation  of  joint  committee  to  study  and  report  on  basic 
problems  affecting  friendly  lahor  relations 
The  provisions  of  this  title  are  obsolete  having  fallen  into  disuse 
several  years  ago.  The  committee  approved  an  amendment  repealing 
the  entire  title. 

Title  V — Definitions,  saving  provision,  separahility 

The  committee  amendment  makes  no  substantive  change  in  the  pro- 
visions of  this  title.  It  merely  redesignates  the  title  from  title  V  to 
title  IV,  and  renumbers  the  sections  accordingly,  from  sections  501, 
502,  and  503,  to  sections  401,  402,  and  403,  respectively. 

Changes  ix  Existing  Law 

In  accordance  with  subsection  (4)  of  rule  XXIX  of  the  Standing 
Rules  of  the  Senate,  the  changes  made  in  existing  law  by  the  bill  are 
shown  as  follows  (existing  law  proposed  to  be  omitted  is  enclosed  in 
black  brackets,  new  matter  is  jorinted  in  italics  and  existing  law  in 
which  no  change  is  proposed  is  shown  in  roman)  : 
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LABOR  MxiNAGEMENT  RELATIONS  ACT,  1947,  AS 

A^IENDED 

SHORT   TITLE   AND   DECLARATION    OF   POLICY 

Section  1.  (a)  This  Act  may  be  cited  as  the  "Labor  Management  Relations 
Act,  1947". 

(b)  Industrial  strife  which  interferes  with  the  normal  flow  of  commerce  and 
v.'ith  the  full  production  of  articles  and  commodities  for  commerce,  can  be  avoided 
or  substantially  minimized  if  employers,  employees,  and  labor  organizations  each 
recognize  under  law  one  another's  legitimate  rights  in  their  relations  with  each 
other,  and  aboA'e  all  recognize  under  law  that  neither  party  has  any  right  in  its 
relations  with  any  other  to  engage  in  acts  or  practices  which  jeopardize  the  public 
health,  safety,  or  interest. 

It  is  the  purpose  and  ix)Iicy  of  this  Act,  in  order  to  promote  the  full  flow  of  com- 
merce, to  prescribe  the  legitimate  rights  of  both  employees  and  employers  in  their 
relations  affecting  commerce,  to  provide  oi'derly  and  peaceful  procedures  for  pi"e- 
venting  the  intei-ferenee  by  either  with  the  legitimate  rights  of  the  other,  to  pro- 
tect the  rights  of  individual  employees  in  their  relations  with  hibor  organizations 
whose  activities  affect  commerce,  to  define  and  proscribe  practices  on  the  part  of 
labor  and  nmnagement  which  affect  commerce  and  are  inimical  to  the  general 
welfare,  and  to  protect  the  rights  of  the  public  in  connection  with  labor  disputes 
affecting  commerce. 

TITLE  I— AMENDMENT  OF  NATIONAL  LABOR  RELATIONS  ACT 

Sec.  101.  The  National  Labor  Relations  Act  is  hereby  amended  to  read  as 
follows  : 

"findings  and  policies 

"Section  1.  The  denial  by  some  employers  of  the  right  of  employees  to  orga- 
nize and  the  refusal  by  some  employers  to  accept  the  procedure  of  collective  bar- 
gaining lead  to  strikes  and  other  forms  of  industrial  strife  or  unrest,  which  have 
the  intent  or  the  necessary  effect  of  burdening  or  obstructing  commerce  by  (a) 
impairing  the  efliriency,  safety,  or  operation  of  the  instrumentalities  of  commerce  ; 
(b)  occurring  in  the  current  of  commerce ;  (c)  materially  affecting,  restraining,  or 
controlling  riic  llir.v  of  ra^v  materials  or  manufactured  or  processed  goods  from  or 
into  the  cliannels  of  commerce,  or  the  prices  of  such  materials  or  goods  in  com- 
merce; or  (d)  causing  diminiition  of  employment  and  wages  in  anch  volume  as 
substantially  to  impair  or  disrupt  the  market  for  goods  flowing  from  or  into  the 
channels  of  commerce. 

"The  inequality  of  bargaining  povv-er  between  employees  who  do  not  possess  full 
freedom  of  lissociation  or  actual  lilerty  of  contract,  and  employers  who  are  orga- 
nized in  the  cori)orate  or  other  forms  of  ovvnership  association  substantially 
burdens  and  affects  the  flow  of  commerce,  and  tends  to  aggravate  recurrent  busi- 
ness depressions,  by  depressing  wage  rates  and  the  purchasing  power  of  wage 
earners  in  industry  and  by  preventing  the  stabilization  of  competitive  wage  rates 
and  working  conditions  within  and  between  industries. 

"Experience  has  proved  that  protection  by  law  of  the  right  of  employees  to 
organize  and  bargain  collectively  safeguards  commerce  from  injury,  imi>airment, 
or  interruption,  and  promotes  the  flow  of  commerce  by  removing  certain  recog- 
nized sources  of  industrial  strife  and  unrest^  by  encouraging  practices  funda- 
mental to  the  friendly  adjustment  of  industi*ial  disputes  arising  out  of  differences 
as  to  wages,  hours,  or  other  working  conditions,  and  by  restoring  equality  of 
bargaining  power  between  employers  and  employees. 

"Experience  has  further  demonstrated  that  certain  practices  by  some  labor 
organizations,  their  officers,  and  members  have  the  intent  or  the  necessary  effect 
of  burdening  or  obstructing  commerce  by  preventing  the  free  flow  of  goods  in  such 
commerce  through  strikes  and  other  forms  of  industrial  unrest  or  through  con- 
certed activities  which  impair  the  interest  of  the  public  in  the  free  flow  of  such 
commerce.  The  elimination  of  such  practices  is  a  necessary  condition  to  the 
assurance  of  the  rights  herein  guaranteed. 

"It  is  hereby  declared  to  be  the  policy  of  the  United  States  to  eliminate  the 
causes  of  certain  substantial  obstructions  to  the  free  flow  of  commerce  and  to 
mitigate  and  eliminate  these  obstructions  when  they  have  occurred  by  encourag- 
ing the  practice  and  procedure  of  collective  bargaining  and  by  protecting  the 
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exercise  by  workers  of  full  freedom  of  association,  self -organization,  and  designa- 
tion of  repi'esentatives  of  their  own  choosing,  for  the  purpose  of  negotiating  the 
terms  and  conditions  of  their  employment  or  other  mutual  aid  or  protection. 

"definitions 

"Sec.  2.  When  used  in  this  Act— 

"  ( 1)  The  term  •person'  includes  one  or  more  individuals,  labor  organizations, 
partnerships,  associations,  corporations,  legal  representatives,  trustees,  trustees 
in  bankruptcy,  or  receivers. 

■■  ( 2 1  The  term  'employer'  includes  any  person  acting  as  an  agent  of  an  em- 
ployer, directly  or  indirectly,  but  shall  not  include  the  United  States  or  any  wholly 
owned  Government  corporation,  or  any  Federal  Reserve  Bank,  or  any  State  or 
political  subdivision  thereof,  or  any  corporation  or  association  operating  a  hos- 
pital, if  no  part  of  the  net  earnings  inures  to  the  benefit  of  any  private  share- 
holder or  individual,  or  any  person  subject  to  the  Railway  Labor  Act,  as  amended 
from  time  to  time,  or  any  labor  organization  (other  than  when  acting  as  an 
employer),  or  anyone  acting  in  the  capacity  of  oflScer  or  agent  of  such  labor 
organization. 

'•  ( 3 1  The  term  'employee'  shall  include  any  employee,  and  shall  not  be  limited 
to  the  employees  of  a  particiilar  employer,  unless  the  Act  explicitly  states  other- 
wise, and  shall  include  any  individual  whose  work  has  ceased  as  a  consequence  of, 
or  in  connection  with,  any  current  labor  dispute  or  because  of  any  unfair  labor 
practice,  and  who  has  not  obtained  any  other  regular  and  substantially  equivalent 
employment,  but  shall  not  include  any  individual  employed  as  an  agricultural 
laborer,  or  in  the  domestic  service  of  any  family  or  person  at  his  home,  or  any 
imlividual  employed  by  his  parent  or  spouse,  or  any  individual  having  the  status 
of  an  independent  contractor,  or  any  individual  employed  as  a  supervisor,  or  any 
individual  employed  by  an  employer  snl>ject  to  the  Railway  Labor  Act,  as  amended 
from  time  to  time,  or  by  any  other  i>erson  who  is  not  an  employer  as  herein 
defined. 

"(4)   The  term  'representatives'  includes  any  individual  or  labor  organization. 

'■(•j)  The  term  'labor  organizati(»n'  means  any  organization  of  any  kind,  or 
any  agency  or  employee  representation  committee  or  plan,  in  which  employees 
participate  and  which  exists  for  the  puii^ose.  in  whole  or  in  part,  of  dealing  with 
employers  concerning  grievances,  labor  disputes,  wages,  rates  of  pay,  hours  of 
employment,  or  conditions  of  work. 

'■(6)  The  term  'commerce"  means  trade,  traffic,  commerce,  transportation,  or 
communication  among  the  several  States,  or  between  the  District  of  Columbia 
or  any  Territory  of  the  United  States  and  any  State  or  other  Territory,  or  between 
any  foreign  comitry  and  any  State,  Tenitory,  or  the  District  of  Columbia,  or 
within  the  District  of  Columbia  or  any  Territory,  or  between  points  in  the  same 
Stcite  but  through  any  other  State  or  any  Territory  or  the  District  of  Columbia, 
or  any  foreign  country. 

"(7)  The  term  'affecting  commerce'  means  in  commerce,  or  burdening  or  ob- 
structing commerce  or  the  free  flow  of  commerce,  or  having  led  or  tending  to  lead 
to  a  labor  dispute  burdening  or  obstructing  commerce  or  the  free  flow  of 
commerce. 

"(8)  The  term  'unfair  labor  practice'  means  any  unfair  labor  practice  listed 
in  section  8. 

"(9)  The  term  'labor  dispute"  includes  any  controversy  concerning  terms, 
tenure  or  conditions  of  employment,  or  concerning  the  association  or  representa- 
tion of  persons  in  negotiating,  fixing,  maintaining,  changing,  or  seeking  to  arrange 
terms  or  conditions  of  employment,  regardless  of  whether  the  disputants  stand  in 
the  proximate  relation  of  employer  and  employee. 

'•(10)  Tlie  term  'National  Labor  Relations  Board'  means  the  National  Labor 
Relations  Board  provided  for  in  section  .3  of  this  Act. 

"(11)  The  term  'supervisor'  means  any  individual  having  authority  in  the 
interest  of  the  employer,  to  hire,  transfer.  susx)end.  lay  off,  recall,  promote,  dis- 
charge, assign,  reward,  or  discipline  other  employees,  or  respomsibly  to  direct 
them,  or  to  adjust  their  grievances,  or  effectively  to  rec-ommend  such  action,  if  in 
connection  with  the  foregoing  the  exercise  of  such  authority  is  not  of  a  merely 
routine  or  clerical  nature,  but  requii^es  the  use  of  independent  judgment. 

"(12)   The  term  'professional  employee'  means — 

"(a)  any  employee  engaged  in  work  (i)  predominantly  intellectual  and 
varied  in  character  as  opposed  to  routine  mental,  manual,  mechanical,  or 
physical  work  :  (ii)  involving  the  consistent  exercise  of  disci'etion  and  judg- 
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meiit  in  its  performance  ;  (iii)  of  such  a  character  that  tlie  output  produced  or 
the  result  accomplished  cannot  be  standardized  in  relation  to  a  given  period 
Of  time  ;  (iv)  requiring  knowledge  of  an  advanced  type  in  a  field  of  science  or 
learning  customarily  acquired  by  a  prolonged  course  of  specialized  intellectual 
instruction  and  study  in  an  institution  of  higher  learning  or  a  hospital  as 
distinguished  from  a  general  academic  education  or  from  an  apprenticeship 
or  trom  traimng  in  the  performance  of  routine  mental,  manual,  or  physical 
processes;  or  >  >       i    j'^^y-ai 

"(b)   any  employee,  who  (i)  has  completed  the  courses  of  specialized  in- 
tellectual instruction  and  study  described  in  clause  (iv)  of  paragraph  (a) 
and  (11)  IS  perfonning  related  work  under  the  supervision  of  a  professional 
I»erson  to  qualify  himself  to  become  a  professional  employee  as  deiined  in 
paragraph  (a). 

"(13)  Cin  determining  whether  any  person  is  acting  as  an  'agent'  of  another 
person  so  as  to  make  such  other  person  responsible  for  his  acts,  the  question  of 
wnether  the  specific  acts  iierformed  were  actually  authorized  or  subsequently 
ratified  shall  not  be  controlling.!  In  determining  vhcthcr  any  person  is  acthw  as 
an  'agent  of  another  person  so  as  to  make  snch  other  person  responsible  for  his 
aets  the  common  law  rules  relating  to  agency  shall  he  applicable:  Provided  That 
no  labor  organization  shall  be  held  responsible  for  the  acts  of  any  individual 
member  thereof  solely  on  the  grovnd  of  such  membership. 

"national  labor  relations  board 

"Sec.  3.  (a)  The  National  Labor  Relations  Board  (hereinafter  called  the 
Board  )  created  by  this  Act  prior  to  its  amendment  by  the  Labor  Management 
ixelations  Act.  1047.  is  hereby  continued  as  an  agency  of  the  United  States 
except  that  the  Board  shall  consist  of  five  instead  of  three  members,  appointed 
b.v  the  i  rtsident  by  and  with  the  advice  and  consent  of  the  Senate  Of  the  two 
additional  members  so  provided  for,  one  shall  be  appointed  for  a  term  of  five 
years  and  the  other  for  a  term  of  two  years.  Their  successors,  and  the  successors 
ol  the  other  members,  shall  be  appointed  for  terms  of  five  years  each,  excepting 
that  any  individual  chosen  to  fill  a  vacancy  shall  be  appointed  only  for  the  unex^- 
pired  term  of  the  member  v,'honi  he  shall  succeed.  The  President  shall  designate 
one  member  to  serve  as  Chairman  of  the  Board.  Any  member  of  the  Board 
may  be  removed  by  the  President,  upon  notice  and  hearing,  for  neglect  of  duty 
or  malfeasance  in  office,  but  for  no  other  cause. 

"(b)  The  Board  is  authorized  to  delegate  to  any  group  of  three  or  more  mem- 
bers any  or  all  of  the  powers  which  it  may  itself  exerci.se.  A  vacancy  in  the  Bonrd 
shall  not  impair  the  right  of  the  remaining  members  to  exercise  all* of  the  powers 
ot  the  Board,  and  three  members  of  the  Board  shall,  at  all  times  constitute  a 
qu(n-um  of  the  Board,  except  that  two  members  shall  constitute  a  quorum  of  any 
group  designated  pursuant  to  the  first  sentence  hereof.  The  Board  shall  have 
an  ofiicial  seal  which  shall  be  judicially  noticed. 

"(c)  Tlie  Board  shall  at  the  close  of* each  fiscal  year  make  a  report  in  writino- 
to  Congress  and  to  the  President  stating  in  detail  the  ca.ses  it  has  heard  the  de- 
cisions It  has  rendered,  the  names,  salaries,  and  duties  of  all  employees  and  officers 
in  the  employ  or  under  the  .supervision  of  the  Board,  and  an"  account  of  all 
moneys  it  has  disbursed. 

"(d)  There  shall  be  a  General  Counsel  of  the  Board  who  .shall  be  appointed 
by  the  President,  by  and  with  the  advice  and  consent  of  the  Senate  for  a  term 
of  four  years.  The  General  Counsel  of  the  Board  shall  exercise  general  supervision 
over  all  attorneys  employed  by  the  Board  (other  than  trial  examiners  and  legal 
assistants  to  Board  members)  and  over  the  officers  and  einplovees  in  the  reijional 
oflicec-;  He  .shall  h-ve  final  authority,  on  belialf  of  the  Board,  in  respect  of  the 
investigation  of  charges  and  issuance  of  complaints  under  section  10.  and  in 
respect  of  the  prosecution  of  such  complaints  before  the  Board,  and  shall  have 
such  other  duties  as  the  Board  may  prescribe  or  as  may  be  provided  by  law. 

'■Sec.  4.  (a)  Each  member  of  the  Board  and  the  General  Counsel  of*  the  Board 
shall  receive  a  salary  of  $15,000  a  year,  .shall  be  eligible  for  reappointment,  and 
shall  not  engage  in  any  other  business,  vocation,  or  employment.  The  Board  shall 
apiiomt  an  executive  secretary,  and  such  attorneys,  examiners,  and  regional  di- 
rectors, and  such  other  employees  as  it  may  from  time  to  time  find  necessary 
for  the  proper  performance  of  its  duties.  The  Board  may  not  employ  anv  attorneys 
for  the  purpose  of  reviewing  transcripts  of  hearings  or  preparing  drafts  of 
opinions  except  that  any  attorney  employed  for  assignment  as  a  legal  assistant 
to  any  Board  member  may  for  such  Board  member  review  such  transcripts  and 
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prepare  such  drafts.  No  trial  examiner's  report  shall  be  reviewed,  either  before 
or  after  its  publication,  by  any  person  other  than  a  member  of  the  Board  or  his 
legal  assistant,  and  no  trial  examiner  shall  advise  or  consult  with  the  Board  with 
respect  to  exceptions  taken  to  his  findings,  rulings,  or  recommendations.  The 
Board  mav  establish  or  utilize  such  regional,  local,  or  other  agencies,  and  utilize 
such  voluntary  and  uncompensated  services,  as  may  from  time  to  time  be  needed. 
Attornevs  appointed  under  this  section  may,  at  the  direction  of  the  Board,  appear 
for  and'  represent  the  Board  in  any  case  in  court.  Nothing  in  this  Act  shall  be 
construed  to  authorize  the  Board  to  appoint  individuals  for  the  purpose  of  con- 
ciliation or  mediation,  or  for  economic  analysis. 

"(b)  All  of  the  expenses  of  the  Board,  including  all  necessary  traveling  and 
subsistence  expenses  outside  the  District  of  Columbia  incurred  by  the  meinliers 
or  employees  of  the  Board  under  its  orders,  shall  be  allowed  and  paid  on  the 
presentation  of  itemized  vouchers  therefor  approved  by  the  Board  or  by  any 
individual  it  designates  for  that  purpose. 

"Sec.  5.  The  principal  office  of  the  Board  shall  be  in  the  District  of  Columbia, 
but  it  may  meet  and  exercise  any  or  all  of  its  powers  at  any  other  place.  The 
Board  may.  by  one  or  more  of  its  members  or  by  such  agents  or  agencies  as  it 
may  designate,  prosecute  any  inquii-y  necessary  to  its  functions  in  any  part  of 
the"  United  States.  A  member  who  participates  in  such  an  inquiry  shall  not  be 
disqualified  from  subsequently  participating  in  a  decision  of  the  Board  in  the 
same  case. 

"Sec.  6  (a)  The  Board  shall  have  authority  from  time  to  time  to  make,  amend, 
and  rescind,  in  the  manner  prescribed  by  the  Administrative  Procedure  Act, 
such  rules  and  regulations  as  may  be  necessary  to  carry  out  the  provisions  of 
this  Act. 

'•(&)  (J)  The  Board,  in  its  discretion,  may  decline  to  assert  jurisdiction  over 
any  labor  dispute  tchere,  in  the  opinion  of  the  Board,  the  effect  on  commerce  is  not 
sufficiently  substantial  to  ivarrant  the  exercise  of  its  jurisdiction. 

"(2)  Nothiiiff  in  this  Act  shall  be  deemed  to  prevent  or  bar  any  agency,  or  the 
courts,  of  avij  tiiate  or  Territorii,  from  assuming  and  asserting  jurisdiction  over 
labor  disputes  over  which  the  Board  declines,  pursuant  to  paragraph  {!)  of  tHis 
subsection,  to  assert  jurisdiction. 

"RIGHTS   OF   EMPLOYEES 

"Sec.  7.  Employees  shall  have  the  right  to  self-organization,  to  form,  join,  or 
assist  labor  organizations,  to  bargain  collectively  through  representatives  of 
their  own  choosing,  and  to  engage  in  other  concerted  activities  for  the  purpose  of 
collective  bargaining  or  other  mutual  aid  or  protection,  and  shall  also  have  the 
right  to  refrain  from  any  or  all  of  such  activities  except  to  the  extent  that  such 
right  may  be  affected  by  an  agreement  requiring  membership  in  a  labor  organi- 
zation as  a  condition  of  employment  as  authorized  in  section  8  (a)   (3)  or  8  (e). 

"unfair   labor  practices 

"Sec.  8.  (a)  It  shall  be  an  unfair  labor  practice  for  an  employer — 

"(1)  to  interfere  with,  restrain,  or  coerce  employees  in  the  exercise  of 
the  rights  giiaranteed  in  section  7  ; 

"(2)  to  dominate  or  interfere  with  the  formation  or  administration  of  any 
labor  organization  or  contribute  financial  or  other  support  to  it :  Provided, 
That  subject  to  rules  and  regulations  made  and  published  by  the  Board 
pursuant  to  section  6,  an  employer  shall  not  be  prohibited  from  permitting 
employees  to  confer  with  him  during  working  hours  without  loss  of  time  or 
pay; 

(3)  by  discrimination  in  regard  to  hire  or  tenure  of  employment  or  any 
term  or  condition  of  employment  to  encourage  or  discourage  membership 
in  any  labor  organization  :  Provided,  That  nothing  in  this  Act,  or  in  any 
other  statute  of  the  United  States,  shall  preclude  an  employer  from  making 
an  agreement  with  a  labor  organization  (not  established,  maintained,  or 
assisted  by  any  action  defined  in  section  8  (a)  of  this  Act  as  an  unfair  labor 
practice)  to  re(iuire  as  a  condition  of  employment  membership  therein  on  or 
after  the  thirtieth  day  following  the  beginning  of  such  employment  or  the 
effective  date  of  such  agreement,  whichever  is  the  later,  (i)  if  such  labor 
organization  is  the  representative  of  the  employees  as  provided  in  section  9 
(a),  in  the  appropriate  collective-bargaining  unit  covered  by  such  agreement 
when  made  and  has  at  the  time  the  agreement  was  made  or  within  the  preced- 
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ing  twelve  months  received  from  the  Board  a  notice  of  compliance  with  sec- 
tions 9  (f),  (g),  (h),  and  (ii)  unless  following  an  election  held  as  provided 
in  section  9  (e)  within  one  year  preceding  the  effective  date  of  such  agree- 
ment, the  Board  shall  have  certified  that  at  least  a  majority  of  the  employees 
eligible  to  vote  in  such  election  have  voted  to  rescind  the  authority  of  such 
labor  organization  to  make  such  an  agreement:  Provided  further.  That  no 
employer  shall  justify  any  discrimination  against  an  employee  for  nonmem- 
bership  in  a  labor  organization  (A)  if  he  has  reasonable  grounds  for  believ- 
ing that  such  membership  was  not  available  to  the  employee  on  the  same 
terms  and  conditions  generally  applicable  to  other  members,  or  (B)  if  he 
has  reasonable  grounds  for  believing  that  membership  was  denied  or  termi- 
nated for  reasons  other  than  the  failure  of  the  employee  to  tender  the  pe- 
riodic dues  and  the  initiation  fees  uniformly  required  as  a  condition  of  ac- 
quiring or  retaining  membership ; 

"(4)  to  discharge  or  otherwise  discriminate  against  an  employee  because 
he  has  filed  charges  or  given  testimony  under  this  Act ; 

"(5)   to  refuse  to  bargain  collectively  with  the  representatives  of  his  em- 
ployees. sul)ject  to  the  provisions  of  section  9  ( a ) . 
"(b)   It  shall   be  an   unfair  labor  practice  for  a   labor  organization  or  its 
agents — 

"(1)  to  restrain  or  coerce  (A)  employees  in  the  exercise  of  the  rights 
guaranteed  in  section  7:  Provided,  That  this  paragraph  shall  not  impair  the 
right  of  a  labor  organization  to  prescribe  its  own  rules  with  respect  to  the 
acquisition  or  retention  of  membership  therein;  or  (B)  an  employer  in  the 
selection  of  his  representatives  for  the  puri)<>ses  of  collective  bargaining  or 
the  adjustment  of  grievances  ; 

"(2)  to  cause  or  attempt  to  cause  an  employer  to  discriminate  against 
an  employee  in  violation  of  subsection  (a)  (3)  or  to  discriminate  against  an 
employee  with  respect  to  whom  membership  in  such  organization  has  been 
denied  or  terminated  on  some  ground  other  than  his  failure  to  tender  the 
periodic  dues  and  the  initiation  fees  uniformly  required  as  a  condition  of 
acquiring  or  retaining  membership  ; 

"(3)  to  refuse  to  bargain  collectively  with  an  employer,  provided  it  is  the 
representative  of  his  employees  subject  to  the  provisions  of  section  9  ( a )  : 

'■  (4 )  to  engage  in,  or  to  induce  or  encourage  the  employees  of  any  employer 
to  engage  in,  a  strike  or  a  concerted  refusal  in  the  course  of  their  employment 
to  use.  manufacture,  process,  transport,  or  otherwise  handle  or  work  on 
any  goods,  articles,  materials,  or  commodities  or  to  perform  any  services, 
where  an  object  thereof  is:  (A)  forcing  or  requiring  any  employer  or  self- 
employed  person  to  join  any  labor  or  employer  organization  or  any  employer 
or  other  person  {herein  called  secondary  employer)  to  cease  using,  selling, 
handling,  transporting,  or  otherwise  dealing  in  the  products  of  any  other  pro- 
ducer, processor,  or  manufacturer,  or  to  cease  doing  business  with  any  other 
person  (herein  called  primary  employer) ,  a)  unless  such  secondary  employer 
is  engaged  together  with  the  primary  employer  involved  in  a  labor  dispute, 
which  is  not  unlawful  under  this  Act  or  in  violation  of  an  existing  collective 
bargaining  agreement,  in  a  construction  project  or  similar  undertaking  at  the 
site  of  s)icli  converted  activity :  or  (b)  unless  the  secondary  employer  lias  con- 
tracted or  agreed  with  the  primary  employer  (i)  to  perform  work  ivhich  the 
etnployees  of  the  primary  employer,  tvho  are  engaged  in  a  strike  not  unlawful 
under  this  Act,  normally  icould  perform  or  (ii)  for  the  account  of  the  primary 
employer  to  render  services  that  such  employer  would,  normally  perform  ;  (B) 
forcing  or  requiring  any  other  employer  to  recognize  or  bargain  with  a  labor 
organization  as  the  representative  of  his  employees  unless  such  labor  organ- 
ization has  been  certified  as  the  representative  of  such  employees  under  the 
provisions  of  section  9 ;  (C)  forcing  or  requiring  any  employer  to  recognize  or 
bargain  with  a  particular  labor  organization  as  the  representative  of  his  em- 
ployees if  another  labor  organization  has  been  certified  as  the  representative 
of  such  employees  under  the  provisions  of  section  9 ;  (D)  forcing  or  requiring 
any  employer  to  assign  particular  work  to  employees  in  a  particular  labor 
organization  or  in  a  particular  trade,  craft,  or  class  rather  than  to  employees 
in  another  labor  organization  or  in  another  trade,  craft,  or  class,  unless  such 
employer  is  failing  to  conform  to  an  order  or  certification  of  the  Board  deter- 
mining the  bargaining  representative  for  employees  performing  such  work : 
Provided,  That  nothing  contained  in  this  subsection  (b)  shall  be  construed 
to  make  xmlawful  a  refusal  by  any  person  to  enter  upon  the  premises  of  any 
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employer  (other  than  his  own  employer),  if  the  employees  of  such  employer 
are  engaged  in  a  strike  ratified  or  approved  by  a  representative  of  such 
employees  whom  such  employer  is  required  to  recognize  under  this  Act; 
"(5)  to  require  of  employees  covered  by  an  agreement  authorized  under 
subsection  (a)  (3)  or  8  (e)  the  payment,  as  a  condition  precedent  to  becom- 
ing a  member  of  such  organization,  of  a  fee  in  an  amount  which  the  Board 
finds  excessive  or  discriminatory  under  all  the  circumstances.  In  making 
such  a  finding,  the  Board  shall  consider,  among  other  relevant  factors,  the 
practices  and  customs  of  labor  organizations  in  the  particular  industry, 
and  the  wages  currently  paid  to  the  employees  affected ;  and 

"(6)   to  cause  or  attempt  to  cause  an  employer  to  pay  or  deliver  or  agree 
to  pay  or  deliver  any  money  or  other  thing  of  value,  in  the  nature  of  an 
exaction,  for  services  which  are  not  performed  or  not  to  be  performed. 
"(c)   [The  expressing  of  any  views,  argument,  or  opinion,  or  the  dissemination 
thereof,  whether  in  written,  printed,  graphic,  or  visual  form,  shall  not  constitute 
or  be  evidence  of  an  unfair  labor  practice  under  any  of  the  provisions  of  this 
Act,  if  such  expression  contains  no  threat  of  reprisal  or  force  or  promise  of  bene- 
fit! The  Board  shall  not  base  any  finding  of  unfair  lahor  practice  or  set  aside  any 
election  upon  any  statement  of  views  or  arguments,  either  written  or  oral,  if  such 
statement  contains  under  all  the  circumstances  no  threat,  express  or  implied,  of 
reprisal  or  force,  or  offer,  express  or  implied,  of  benefit. 

"(d)   For  the  purpose  of  this  section,  to  bargain  collectively  is  the  performance 
of  the  mutual  obligation  of  the  employer  and  the  representative  of  the  employees 
to  meet  at  reasonable  times  and  confer  in  good  faith  with  respect  to  wages,  hours, 
and  other  terms  and  conditions  of  employment,  or  the  negotiation  of  an  agree- 
ment, or  any  question  arising  thereunder,  and  the  execution  of  a  written  contract 
incorporating  any  agreement  reached  if  requested  by  either  party,  but  such  obli- 
gation does  not  compel  either  party  to  agree  to  a  proposal  or  require  the  making 
of  a  concession :  Provided,  That  where  there  is  in  effect  a  collective-bargaining 
contract  covering  employees  in  an  industry  affecting  commerce,  the  duty  to  bar- 
gain collectively  shall  also  mean  that  no  party  to  such  contract  sliall  terminate  or 
modify  such  contract,  unless  the  party  desiring  such  termination  or  modification — 
"(1)   serves  a  written  notice  upon  the  other  party  to  the  conti-act  of  the 
proposed  termination  or  modification  sixty  days  prior  to  the  expiration  date 
thereof,  or  in  the  event  such  contract  contains  no  expiration  date,  sixty  days 
prior  to  the  time  it  is  proposed  to  make  such  termination  or  modification ; 

"  (2)  offers  to  meet  and  confer  with  the  other  party  for  the  purpose  of  nego-- 
tiating  a  new  contract  or  a  contract  containing  the  proposed  modifications; 
"(3)  notifies  the  Federal  Mediation  and  Conciliation  Service  within  thirty 
days  after  such  notice  of  the  existence  of  a  dispute,  and  simultaneously 
therewith  notifies  any  State  or  Territorial  agency  established  to  mediate 
and  conciliate  disputes  within  the  State  or  Territorial  agency  established  to 
mediate  and  conciliate  disputes  within  the  State  or  Territory  where  the  dis- 
pute occurred,  provided  no  agreement  has  been  reached  by  that  time ;  and 

"(4)  continues  in  full  force  and  effect,  without  resorting  to  strike  or  lock- 
out, all  the  terms  and  conditions  of  the  existing  contract  for  a  period  of 
sixty  days  after  such  notice  is  given  or  until  the  expiration  date  of  such 
contract,  whichever  occurs  later : 
The  duties  imposed  upon  employers,  employees,  and  labor  organizations  by  para- 
graphs (2),  (3),  and  (4)  shall  become  inapplicable  upon  an  intervening  certifi- 
cation of  the  Board,  under  which  the  labor  organization  or  individual,  which  is  a 
party  to  the  contract,  has  been  superseded  as  or  ceased  to  be  the  representative 
of  the  employees  subject  to  the  provisions  of  section  9  (a),  and  the  duties  so 
imposed  shall  not  be  construed  as  requiring  either  party  to  [discuss  or  agree  to 
any  modification  of  the  terms  and  conditions  contained  in  a  contract  for  a  fixed 
period],  a  contract  for  a  fixed  pet-iod  to  discuss  or  agree  to  any  modification  of 
the  terms  and  conditions  of  employment,  whether  or  not  embodied  in  such  con- 
tract, if  such  modification  is  to  become  effective  before  such  terms  and  condi- 
tions can  be  reopened  under  the  provisions  of  the  contract.  Any  employee  who 
engages  in  a  strike  within  the  sixty-day  period  specified  in  this  subsection  shall 
losf^  his  status  as  an  employee  of  the  employer  engaged  in  the  particular  labor 
dispute,  for  the  purposes  of  sections  S,  9,  and  10  of  this  Act,  as  amended,  but  such 
loss  of  status  for  such  employee  shall  terminate  if  and  when  he  is  reemployed  by 
such  employer. 

"(e)  For  the  purposes  of  this  subsection  only  it  shall  not  be  an  unfair  labor 
practice  under  subsections  (a)  and  (b)  of  this  section  for  an  employer  primarily 
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Engaged  in  the  construction  or  entertainment  industries,  or  in  any  other  industry 
or  section  of  an  industry  in  which  the  Board  finds  employment  to  be  casual,  inter- 
mittent, or  temporary  in  nature,  to  make  an  agreement  covering  employees  en- 
gaged {or  who  upon  their  employment  will  he  engaged)  in  construction  or  enter- 
tainment work  or  in  such  casual,  intermittent,  or  temporary  employment,  ivith 
a  labor  organization  {not  established,  maintained,  or  assisted  by  any  action  de- 
fined in  section  8  (a)  of  this  Act  as  an  unfair  labor  practice  and  loMch  at  the 
time  the  agreement  was  excepted  or  within  the  preceding  twelve  months  has  re- 
ceived from  the  Board  a  notice  that  it  has  complied  with  the  requirements  im- 
posed by  section  9  (/),  {g),  and  {h)),  solely  because  {1)  the  majority  status  of 
such  labor  organization  has  not  been  established  under  the  provisions  of  section  9 
of  this  Act  prior  to  the  making  of  such  agreement,  and  {2)  such  agreement  re- 
quires, as  a  condition  of  employment,  membership  in  such  oranization  after  the 
seventh  day  following  the  beginning  of  such  employment  or  the  effective  date  of 
the  agreement  whichever  is  the  later:  Provided,  That  nothing  herein  shall  set 
aside  the  final  prooiso  to  section  8(a)  {3)  of  this  Act:  Provided  further,  That 
agreements  made  pursuant  to  this  subsection  shall  in  all  other  respects  be  subject 
to  the  provisions  of  section  9  of  this  Act:  Provided  further.  That  agreements  made 
pursuant  to  this  subsection  shall  not  constitute  a  bar  to  petitions  filed  pursuant  to 
section  9  (c)  or  9  (e). 

"representatives  and  elections 

"Sec.  9.  (a)  Representatives  designated  or  selected  for  tlie  purposes  of  collec- 
tive bargaining  by  the  majority  of  the  employees  in  a  unit  appropriate  for  such 
purposes  shall  be  the  exclusive  representatives  of  all  the  employees  in  such  unit 
for  the  purposes  of  collective  bargaining  in  respect  to  rates  of  pay,  wages,  hours 
of  employment,  or  other  conditions  of  employment :  Provided,  That  any  individual 
employee  or  a  group  of  employees  shall  have  the  right  at  any  time  to  present 
grievances  to  their  employer  and  to  have  such  grievances  adjusted,  without  the 
intervention  of  the  bargaining  representative,  as  long  as  the  adjustment  is  not 
inconsistent  with  the  terms  of  a  collective-bargaining  contract  or  agreement  then 
in  effect :  Provided  further,  That  the  bargaining  representative  has  been  given  an 
opportunity  to  be  present  at  such  adjustment. 

"(b)  The  Board  shall  decide  in  each  case  whether,  in  order  to  assure  to  em- 
ployees the  fullest  freedom  in  exercising  the  rights  guaranteed  by  this  Act,  the 
unit  appropriate  for  the  purposes  of  collective  bargaining  shall  be  the  employer 
unit,  craft  unit,  plant  unit,  or  subdivision  thereof :  Provided,  That  the  Board  shall 
not  (1)  decide  that  any  unit  is  appropriate  for  such  purposes  if  such  unit  includes 
both  professional  employees  and  employees  who  are  not  professional  employees 
unless  a  majority  of  such  professional  employees  vote  for  inclusion  in  such  unit ; 
or  (2)  decide  that  any  craft  unit  is  inappropriate  for  such  purposes  on  the  ground 
that  a  different  unit  has  been  established  by  a  prior  Board  determination,  unless 
a  majority  of  the  employees  in  the  proposed  craft  unit  vote  against  separate  rep- 
resentation or  (3)  decide  that  any  unit  is  appropriate  for  such  purposes  if  it 
includes,  together  with  other  employees,  any  individual  employed  as  a  guard  to 
enforce  against  employees  and  other  persons  rules  to  protect  property  of  the 
employer  or  to  protect  the  safety  of  persons  on  the  employer's  premises ;  but  no 
labor  organization  shall  be  certified  as  the  representative  of  employees  in  a  bar- 
gaining unit  of  guards  if  such  organization  admits  to  membership,  or  is  affiliated 
directly  or  indirectly  with  an  organization  which  admits  to  memberships,  em- 
ployees other  than  guards. 

"(c)  (1)  Whenever  a  petition  shall  have  been  filed,  in  accordance  with  such 
regulations  as  may  be  prescribed  by  the  Board — 

"(A)  by  an  employee  or  group  of  employees  or  any  individual  or  labor 
organization  acting  in  their  behalf  alleging  that  a  siibstantial  number  of  em- 
ployees (i)  wish  to  be  represented  for  collective  bargaining  and  that  their 
employer  declines  to  recognize  their  representative  as  the  representative  de- 
fined in  section  9(a),  or  (ii)  assert  that  the  individual  or  labor  organization, 
which  has  been  certified  or  is  being  currently  recognized  by  their  employer 
as  the  bargaining  representative,  is  no  longer  a  representative  as  defined 
in  section  9(a)  ;  or 

"(B)  by  an  employer,  alleging  that  one  or  more  individuals  or  labor  or- 
ganizations have  presented  to  him  a  claim  to  be  recognized  as  the  representa- 
tive defined  in  section  9(a)  : 


1475 

the  Board  shall  investigate  such  petition  and  if  it  has  reasonable  cause  to  believe 
that  a  question  of  representation  affecting  commerce  exists  shall  provide  for  an 
appropriate  hearing  upon  due  notice.  Such  hearing  may  be  conducted  by  an 
officer  or  employee  of  the  regional  office,  who  shall  not  malie  any  recommendations 
with  respect  thereto.  If  the  Board  finds  upon  the  record  of  such  hearing  that 
such  a  question  of  representation  exists,  it  shall  direct  an  election  by  secret  bal- 
lot and  shall  certify  the  results  thereof. 

"  (2)  In  determining  whether  or  not  a  question  of  representation  affecting  com- 
merce exists,  the  same  regailations  and  rules  of  decision  shall  apply  irrespective  of 
the  identity  of  the  persons  filing  the  petition  or  the  kind  of  relief  sought  and  in  no 
case  shall  the  Board  deny  a  labor  oi'ganizatiou  a  place  on  the  ballot  by  reason  of 
an  order  with  respect  to  such  labor  organization  or  its  predecessor  not  issued  in 
conformity  with  section  10(c). 

"(3)  No  election  shall  be  directed  in  any  bargaining  unit  or  any  subdivision 
within  which,  in  the  preceding  twelve-month  period,  a  valid  election  shall  have 
been  held.  Employees  on  strike  who  are  not  entitled  to  reinstatement  shall  not 
be  eligible  to  vote :  Provided,  That  in  any  lawful  strike  in  which  recognition  was 
not  an  issue  ivhen  the  strike  began,  no  petition  for  an  election  filed  by  an  employer 
tnirsuant  to  section  9  (c)  (1)  {B),  shall  be  entertained  prior  to  the  termination  of 
such  strike  as  determined  by  the  Board  or  the  expiration  of  one  year  from  the 
commencement  of  such  strike,  ichichever  occurs  sooner,  nor  shall  any  petition  for 
an  election  filed  pursuant  to  section  9  (c)  {1}  (A)  by  any  persons  other  than  the 
bargaini)tg  representative  which  called  the  strike  be  entertained  prior  to  the 
termination  of  such  strike  as  determined  by  the  Board  or  the  expiration  of  six 
months  from  the  commencement  of  such  strike,  ichichever  occurs  sooner.  In  any 
election  where  none  of  the  choices  on  the  ballot  receives  a  majority,  a  run-off 
shall  be  conducted,  the  ballot  providing  for  a  selection  between  the  two  choices 
receiving  the  largest  and  second  largest  number  of  valid  votes  cast  in  the  elec- 
tion. 

"(4)  Nothing  in  this  section  shall  be  construed  to  prohibit  the  waiving  of 
hearings  by  stipulation  for  the  purpose  of  a  consent  election  in  conformity  with 
regulations  and  rules  of  decision  of  the  Board. 

"(5)  In  determining  whether  a  unit  is  appropriate  for  the  purposes  specified 
in  subsection  (b)  the  extent  to  which  the  employees  have  organized  shall  not  be 
controlling. 

"(d)  Whenever  an  order  of  the  Board  made  pursuant  to  section  10  (c)  is  based 
in  whole  or  in  part  upon  facts  certified  following  an  investigation  pursuant  to 
subsection  (c)  of  this  .section  and  there  is  a  petition  for  the  enforcement  or  review 
of  such  order,  such  certification  and  the  record  of  such  investigation  shall  be 
included  in  the  transcript  of  the  entire  record  required  to  be  filed  under  section  10 
(e)  or  10(f),  and  thereupon  the  decree  of  the  court  enforcing,  modifying,  or 
setting  aside  in  whole  or  in  part  the  order  of  the  Board  shall  be  made  and  entered 
upon  the  pleadings,  testimony,  and  proceedings  set  forth  in  such  transcript. 

"(e)  (1)  Upon  the  filing  with  the  Board,  by  30  per  centum  or  more  of  the 
employees  in  a  bargaining  unit  covered  by  an  agreement  between  their  employer 
and  a  labor  organization  made  pursuant  to  section  8(a)  (3)  or  8(c),  of  a  petition 
alleging  they  desire  that  such  authority  be  rescinded,  the  Board  shall  take  a  secret 
ballot  of  the  employees  in  such  unit  and  certify  the  results  thereof  to  such  labor 
organization  and  to  the  employer. 

'•(2)  No  election  shall  be  conducted  pursuant  to  this  subsection  in  any  bar- 
gaining unit  or  any  subdivision  within  which,  in  the  preceding  twelve-month 
period,  a  valid  election  shall  have  been  held. 

"(f)  No  investigation  shall  be  made  by  the  Board  of  any  question  affecting 
commerce  concerning  the  representation  of  employees,  raised  by  a  labor  organi- 
zation under  subsection  (c)  of  this  section,  and  no  complaint  shall  be  issued  pur- 
suant to  a  charge  made  by  a  labor  organization  under  subsection  (b)  of  section  10, 
unless  such  labor  organization  and  any  national  or  international  labor  organiza- 
tion of  which  such  labor  organization  is  an  affiliate  or  constituent  unit  (A)  shall 
have  prior  thereto  filed  with  the  Secretary  of  Labor  copies  of  its  constitution  and 
bylaws  and  a  report,  in  such  form  as  the  Secretary  may  prescribe,  showing — 
"(1)  the  name  of  such  labor  organization  and  the  address  of  its  principal 
place  of  business ; 

"(2)  the  names,  titles,  and  compensation  and  allowances  of  its  three 
principal  officers  and  of  any  of  its  other  officers  or  agents  whose  aggregate 
compensation  and  allowances  for  the  preceding  year  exceeded  $5,000,  and 
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the  amount  of  the  compensation  and  allowances  paid  to  each  such  officer  or 
agent  during  such  year ; 

"  (3)  the  manner  in  which  the  officers  and  agents  referred  to  in  clause  (2) 
were  elected,  appointed,  or  otherwise  selected  ; 

"(4)  the  initiation  fee  or  fees  which  new  members  are  required  to  pay  on 
becoming  members  of  such  labor  organization ; 

"(5)  the  regular  dues  or  fees  which  members  are  required  to  pay  in  order 
to  remain  members  in  good  standing  of  such  labor  organization ; 

["(6)  a  detailed  statement  of,  or  reference  to  provisions  of  its  constitu- 
tion and  bylaws  showing  the  procedure  followed  with  respect  to,  (a)  quali- 
fication for  or  restrictions  on  membership,  (b)  election  of  officers  and 
stewards,  (c)  calling  of  regular  and  special  meetings,  (d)  levying  of  assess- 
ments, (e)  imposition  of  fines,  (f)  authorization  for  bargaining  demands, 
(g)  ratification  of  contract  terms,  (h)  authorization  for  strikes,  (i)  au- 
thorization for  disbursement  of  union  funds,  (j)  audit  of  union  financial 
transactions,  (k)  participation  in  insurance  or  other  benefit  plans,  and  (1) 
expulsion  of  members  and  the  grounds  therefor  :] 
and  (B)  can  show  that  prior  thereto  it  has — 

"(1)  filed  with  the  Secretary  of  Labor,  in  such  form  as  the  Secretary  may 
prescribe,  a  report  showing  all  of  (a)  its  receipts  of  any  kind  and  the  sources  of 
such  receipts,  (b)  its  total  assets  and  liabilities  as  of  the  end  of  its  last  fiscal 
year,  (c)  the  disbursements  made  by  it  during  such  fiscal  year,  including  the 
purposes  for  which  made  ;  and 

"(2)  furnished  to  all  of  the  members  of  such  labor  organization  copies  of 
the  financial  report  required  by  paragraph  (1)  hereof  to  be  filed  with  the 
Secretary  of  Labor. 

"(g)  It  shall  be  the  obligation  of  all  labor  organizations  to  file  annually  with 
the  Secretary  of  Labor,  in  such  form  as  the  Secretary  of  Labor  may  prescribe, 
reports  bringing  up  to  date  the  information  required  to  be  supplied  in  the  initial 
filing  by  subsection  (f )  (A)  of  this  section,  and  to  file  with  the  Secretary  of  Labor 
and  furnish  to  its  members  annually  financial  reports  in  the  form  and  manner 
prescribed  in  subsection  (f)  (B).  No  labor  organization  shall  be  eligible  for 
certification  under  this  section  as  the  representative  of  any  employees,  and  no 
complaint  shall  issue  under  section  10  with  respect  to  a  charge  filed  by  a  labor 
organization  unless  it  can  show  that  it  and  any  national  or  international  laVior 
organization  of  which  it  is  an  affiliate  or  constituent  unit  has  complied  with  its 
obligation  under  this  subsection. 

"(h)  (i)  No  investigation  shall  be  made  by  the  Board  of  any  question  affecting 
commerce  concerning  the  respresentation  of  employees,  raised  by  a  labor  organi- 
zation under  subsection  (c)  of  this  section,  and  no  complaint  shall  be  issued 
pursuant  to  a  charge  made  by  a  labor  organization  under  subsection  (b)  of  sec- 
tion (10),  unless  there  is  on  file  with  the  Board  an  affidavit  executed  contem- 
poraneously or  within  the  preceding  twelve-month  period  by  each  officer  of  such 
labor  organization  and  the  officers  of  any  national  or  international  labor  organi- 
zation of  which  it  is  an  affiliate  or  constituent  unit  that  he  is  not  a  member  of 
the  Communist  Party  or  affiliated  with  such  party,  and  that  he  does  not  believe 
in,  and  is  not  a  member  of  or  supports  any  organization  that  believes  in  or 
teaches,  the  overthrow  of  the  United  States  Government  by  force  or  by  any  il- 
legal or  unconstitutional  methods.  The  provisions  of  section  35  A  of  the  Criminal 
Code  shall  be  applicable  in  respect  to  such  affidavits. 

"(2)  No  investigation  shall  be  made  by  the  Board  of  any  question  affecting  com- 
merce concerning  the  representation  of  employees,  raised  by  an  employer  under 
subsection  (c)  of  this  section,  and  no  complaint  shall  be  issued  pursuant  to  a 
charge  made  by  an  employer  under  subsection  (b)  of  section  10,  unless  there  is  on 
file  with  the  Board  an  affidavit  executed  contemporaneously  or  loithin  the  preced- 
ing twelve-month  period  by  such  employer,  its  officers  if  it  is  a  corporation,  that 
he  is  not  a  member  of  the  Communist  Party  or  affiliated  with  such  party,  and 
that  he  does  not  believe  in,  and  is  not  a  member  of  or  does  not  support  any  or- 
ganization that  believes  in  or  teaches,  the  overthrow  of  the  United  States  Govern- 
ment by  force  or  by  any  illegal  or  unconstitutional  methods.  The  provisions  of 
section  1001  of  title  18  of  the  United  States  Code  shall  be  applicable  in  respect 
to  such  affidavits. 

"prevention  of  unfair  labor  practices 

"Sec.  10.  (a)  The  Board  is  empowered,  as  hereinafter  provided,  to  prevent  any 
person  from  engaging  in  any  unfair  labor  practice  (listed  in  section  8)  affecting 
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commerce.  This  power  shall  not  be  affected  by  any  other  means  of  adjustment 
or  prevention  that  has  been  or  may  be  established  by  agreement,  law,  or  other- 
wise :  Provided,  That  the  Board  is  empowered  by  agreement  with  any  agency  of 
any  State  or  Territory  to  cede  to  such  agency  jurisdiction  over  any  cases  in  any 
industry  (other  than  mining,  manufacturing,  communications,  and  transporta- 
tion except  where  predominantly  local  in  character)  even  though  such  cases  may 
involve  labor  disputes  affecting  commerce,  unless  the  provision  of  the  State  or 
Territorial  statute  applicable  to  the  determination  of  such  cases  by  such  agency 
is  inconsistent  with  the  corresponding  provision  of  this  Act  or  has  received  a 
construction  inconsistent  therewith. 

"(b)  Whenever  it  is  charged  that  any  person  has  engaged  in  or  is  engaging  in 
any  such  unfair  labor  practice,  the  Board,  or  any  agent  or  agency  designated  by 
the  Board  for  such  purpases,  shall  have  power  to  issue  and  cause  to  be  served 
upon  such  person  a  complaint  stating  the  charges  in  that  respect,  and  containing 
a  notice  of  hearing  before  the  Board  or  a  member  thereof,  or  before  a  designated 
agent  or  agency,  at  a  place  therein  fixed,  not  less  than  five  days  after  the  serving 
of  said  complaint :  Provided,  That  no  complaint  shall  issue  based  upon  any  unfair 
labor  practice  occurring  more  than  six  months  prior  to  the  filing  of  the  charge 
with  the  Board  and  the  service  of  a  copy  thereof  upon  the  person  against  whom 
such  chai-ge  is  made,  unless  the  person  aggrieved  thereby  was  prevented  from 
filing  such  charge  by  reason  of  service  in  the  armed  forces,  in  which  event  the 
six-month  period  shall  be  computed  from  the  day  of  his  discharge.  Any  such 
complaint  may  be  amended  by  the  member,  agent,  or  agency  conducting  the 
hearing  or  the  Board  in  its  discretion  at  any  time  prior  to  the  issuance  of  an  order 
based  thereon.  The  person  so  complained  of  shall  have  the  right  to  file  an  answer 
to  the  original  or  amended  complaint  and  to  appear  in  person  or  otherwise  and 
give  testimony  at  the  place  and  time  fixed  in  the  complaint.  In  the  discretion  of 
the  member,  agent,  or  agency  conducting  the  hearing  or  the  Board,  any  other 
person  may  be  allowed  to  intervene  in  the  said  proceeding  and  to  present  testi- 
mony. Any  such  proceeding  shall,  so  far  as  practicable,  be  conducted  in  accord- 
ance with  the  rules  of  evidence  applicable  in  the  district  courts  of  the  United 
States  under  the  rules  of  civil  procedure  for  the  district  courts  of  the  United 
States,  adopted  by  the  Supreme  Court  of  the  United  States  pursuant  to  the  Act 
of  June  19,  1934  (U.S.C.,  title  28,  sees  723-B,  723-C)  :  Provided  further.  That 
whenever  it  is  charged  that  any  person  has  engaged  in  an  unfair  labor  practice 
within  the  meaning  of  paragraph  (5)  of  section  8{a)  or  paragraph  (4)  (A),  (B) 
or  (C)  of  section  8  (&)  the  preliminary  investigation  of  such  charge  shall  he 
made  forthioith  and  given  priority  over  all  other  cases  except  cases  of  like 
character  in  the  office  where  it  is  filed  or  to  which  it  is  referred. 

"(c)  The  testimony  taken  by  such  member,  agent,  or  agency  or  the  Board 
shall  be  reduced  to  writing  and  filed  with  the  Board.  Thereafter,  in  its  discretion, 
the  Board  upon  notice  may  take  further  testimony  or  hear  argument.  If  upon 
the  preponderance  of  the  testimony  taken  the  Board  shall  be  of  the  opinion  that 
any  person  named  in  the  complaint  has  engaged  in  or  is  engaging  in  any  such 
unfair  labor  practice,  then  the  Board  shall  state  its  findings  of  fact  and  shall  issue 
and  cause  to  be  served  on  such  person  an  order  requiring  such  person  to  cease  and 
desist  from  such  unfair  labor  practice,  and  to  take  such  aflirmative  action  includ- 
ing reinstatement  of  employees  with  or  without  back  pay,  as  will  effectuate  the 
policies  of  this  Act :  Provided,  That  where  an  order  directs  reinstatement  of  an 
employee,  back  pay  may  be  required  of  the  employer  or  labor  organization,  as  the 
case  may  be,  responsible  for  the  discrimination  suffered  by  him :  And  provided 
further.  That  in  determining  whether  a  complaint  shall  issue  alleging  a  viola- 
tion of  section  S  (a)  (1)  or  section  8(a)  (2),  and  in  deciding  such  cases,  the  same 
regulations  and  rules  of  decision  shall  apply  irrespective  of  whether  or  not  the 
labor  organization  affected  is  alfiliated  with  a  labor  organization  national  or 
international  in  scope.  Such  order  may  further  require  such  person  to  make  re- 
ports from  time  to  time  showing  the  extent  to  which  it  has  complied  with  the 
order.  If  upon  the  preponderance  of  the  testimony  taken  the  Board  shall  not  be 
of  the  opinion  that  the  person  named  in  the  complaint  has  engaged  in  or  is  en- 
gaging in  any  such  unfair  labor  practice,  then  the  Board  shall  state  its)  findings 
of  fact  and  shall  issue  an  order  dismissing  the  said  complaint.  No  order  of  the 
Board  shall  require  the  reinstatement  of  any  individual  as  an  employee  who  has 
been  suspended  or  discharged,  or  the  payment  to  him  of  any  back  pay,  if  such 
individual  was  suspended  or  discharged  for  cause.  In  case  the  evidence  is  pre- 
sented before  a  member  of  the  Board,  or  before  an  examiner  or  examiners, 
thereof,  such  member,  or  such  examiner  or  examiners,  as  the  case  may  be,  shall 
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no  exceptions  are  filed  within  ?wenty  days  aS  ^f/-"^  T"^  *^^  ^«^^^'  '-^"^^^  ^^ 
ties,  or  with  such  further  period  a  ^TfLR^o  /'^"^  ^^"''^^  thereof  upon  such  par- 
order  shall  become  the  o'Sf  of  the  ^S  ""nS  ?^ 
prescribed.  °^  '^^^  -^^^™  and  become  effective  as  therein 

^^'I'rii^^fe^^^^^^^^  ^aVa^n^^f -^'^^  ^^'^^^  ^-"  «^-^  ^"  «  --t, 

m  such  manner  as  it  shall  deem  prS'  jf^^^^^ime  upon  reasonable  notice  and 
any  finding  or  order  made  or  issued  by  It'  ^  ^'''^^'  '"^  "^^^^^  ^'^  i'^  P^^t, 

the  uiited'sfaTef  (Sdtllh'eTnitS  ^Z'"'V''V'''''''  ^^-^  ^^  -I>I-aJ«  of 
of  Columbia),  or  if  all  S  dmfit  conr?«  n?  '  ^T'^  ""^  "^PP^^l^  ^o^  t^^  District 
made  are  in  vacation,  any  district  court  of  thS'nn>  'l'  ^T'"!"'^  ^PPHcation  may  be 
trict  Court  of  the  United  Sate?forXnf.fH^f^.'J'n'^  ^^t^^'^  (including  the  Dis- 
or  district,  respectively,  wh?reh/the  Sr  l.hL  n  ""1"'"^  ^^"^"^  '-^"-^  ^i^<^«it 
Wherein  such  person  resides  oTtnansSbif^^ 

order  and  for  appropriate  temporary  Snpfnf^Lf'  ■''■''  "'"^  «^»forcement  of  such 
and  file  in  the  court  a  transS^^t  S  thfpfHr?/  ^^''^^ -^  '''^^^'  ^'^'^^  ^l^all  certify 
the  pleadings  and  testimo^  upon^J^^^^^^^  '"  *^'  proceedings,  including 

and  order  of  the  Board   Tl-nonZnh^r      ^f    ^'^^^''  '''^^^  entered  and  the  findings 
be  served  upon  su?rpersjrand  twif  ^^^  T",^'*^  '^^"  ^^"«^  "o^^e  thereof  S 
ceeding  and  of  the  quSS'de?erm  ned  trj-^"""  ^J^'T  J^^-^^^i^tion  of  the  pro 
such  temporary  relief  ox  JestrSn'  order  as  ft  rtf  '''••"  ^""^^  ^^^^^'^'^  ^^  ^^™"t 
make  and  enter  upon  the  pleaSn"s   teSonv   n   ^        '  -"f.'  ''"^'  P^'^P^^'-  ^''^  to 
transcript  a  decree  enforci.  t  modifyfn:  nn^I/T^  proceedings  set  forth  in  such 
aside  in  whole  or  in  part  tl  I'oTder  of  th.  Si  f  m"''^  ?'  '^^  modified,  or  setting 
urged  before  the  BoaVl  itfmemher  Lent  n.  .     ^°  objection  that  has  not  be^n 
court,  unless  the  failure  or  n^S  to  uSf.'uPh  nf  "T'  '^^,"  '^^  considered  by  the 
of  extraordinary  circumstanced  The  find"n  s   of   tC  B  ""  ?"  '^.?^^^^  "^^'-^"'^^ 
questions  of  fact  if  supported  bv  siih^fn,  Ho^*     -T     ^   "^"'^'"^^   ^'^h   respect   to 
as  a  whole  shall  be  concKs  ve  ?Luhe?party  .bfi?^^     i"  l^'^r'"'''^  considered 
to  adduce  additional  evidence  and  shifl  show  Mfh     ^K^^I  ^?-  "'^  ^^"^^  ^o"  ^^^^e 
such  additional  evidence  is  materi?    Vnd  JZf  h.    "^  satisfaction  of  the  court  that 

the  failure  to  adduce  sucl^eSden";  i^tL  he^r  f 'le^ff  ff  T"'!,^  ?'''''''''  ''' 
agent,  or  agency,  the  court  may  order  such  nrtd^nf  before  the  Board,  its  member, 
the  Board,  its  members  agen^o^"iencv  nn^^^       "     evidence  to  be  taken  before 

The  Board  may  modifV  ite  Ldin|s  aT^Hhe^fn^^ 

reason  of  additional  ev  dence  so  tafen  nnd  fiil^  facts  or  make  new  findings,  by 
new  findings,  which  finding  with  relnlf  f  '  ''"?•  '*  "''^"  ^^^  «"^b  modified  or 
substantiareVidenS  on  th^i^cTrd  cSSred  rf  *^  'f  ^^"^  '^  supported  by 
shall  file  its  recommendatioifTonv  fnr  fh  ^-I^^i?  ^^^"  ^"^  conclusive,  and 
original  order.  TheTurisd  Son  o?th;  co^ir^.bJ?!^ ^  "'"  '^"^"^  ^^^^^^  of  its 

and  decree  shall  he  final  except  thithr..r.^J  ^T  ^^^'"f  ^'^  '^"^  its  judgment 
appropriate  circuit  court  of  nnnpii/Vfo  ?•  T-  ^^''^'^  '^^  ^"b.iect  to  review  by  the 
as  hereinabove  provSed  LfZlll  Si  T  ""'T  ™'''^^"  '^  ^^^  ^^*«trict  court 
writ  of  certiorariTr  cekmcat^on  a.  n?^^^^^^  ""S  ^^^  ^^^"^^^^^  ^^"tes  upon 

Judicial  code,  as  amld1?ful;^titi:y?e;?g^^^^^^^  2.39  and  240  of  the 

in  .Tole'^o'I  fn"p:?t'tfe"rS  s-^uth't"'^^  """"^Tl  '■'  *^^  ^'^'"^^  '^-"^-^^  or  denying 

circuit  court  of^appeals  of  tL  l^^nfted  ?fn2^^^^^  '"^^"^  '^^  ^"^^  «^^<^^  ^"''^"^ 

labor  practice  in  SL  was  aVlelerf  to  hi.  'k  "'''  ^'"''"^^  ^'^^""^"^  "^^  ""^^i^ 

person  resides  or\r?n  acts  bLiS  o^i^the  Unlt^d^^f"?  'V  T^^^"^"^  '^"^^ 
for  the  District  of  Colnmhin    hTfiifr^^  •         \f  United  States  Court  of  Appeals 

that  the  order  of  tL  Boa^d  he  modf/^  '"""^  T""^.^  ^"^^^'^  P^«tion  pniying 
shall  be  forthwith  served  unon  fh.  ^I^  T  '!,*^  .?^'^^-  ^  ^^P^  ^^  «"^b  petition 
shall  file  in  thrcour1:TtransStn?nrr''"^  thereupon  the  aggrieved  party 
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"(g)  The  commencement  of  proceedings  under  subsection  (e)  or  (f)  of  this 
section  shall  not,  unless  specifically  ordered  by  the  court,  operate  as  a  stay  of 
the  Board's  order, 

"(h)  When  granting  appropriate  temporary  relief  or  a  restraining  order,  or 
making  and  entering  a  decree  enforcing,  modifying,  and  enforcing  as  so  modified, 
or  setting  aside  in  whole  or  in  part  an  order  on  the  Board,  as  provided  in  this 
section,  the  jurisdiction  of  courts  sitting  in  equity  shall  not  be  limited  by  the 
Act  entitled  'An  Act  to  amend  the  Judicial  Code  and  to  define  and  limit  the 
jurisdiction  of  courts  sitting  in  equity,  and  for  other  purposes,'  approved  March 
23,  1932  (U.S.C,  Supp.,  VII,  title  29,  sees.  101-115). 

"(i)  Petitions  filed  under  this  Act  shall  be  heard  exi)editiously,  and  if  possible 
within  ten  days  after  they  have  been  docketed. 

"(j)  The  Board  shall  have  power,  upon  issuance  of  a  complaint  as  provided 
in  subsection  (b)  charging  that  any  person  has  engaged  in  or  is  engaging  in  an 
unfair  labor  practice,  to  petition  any  district  court  of  the  United  States  (includ- 
ing the  District  Court  of  the  United  States  for  the  District  of  Columbia),  within 
any  district  wherein  the  unfair  labor  practice  in  question  is  alleged  to  have 
occurred  or  wherein  such  person  resides  or  transacts  business,  for  appropriate 
temporary  relief  or  restraining  order.  Upon  the  filing  of  any  such  petition  the 
court  shall  cause  notice  thereof  to  be  served  upon  such  person,  and  thereupon 
shall  have  jurisdiction  to  grant  to  the  Board  such  temporary  relief  or  restraining 
order  as  it  deems  just  and  proper :  Provided,  That  tchere  such  temporary  relief  or 
restraining  order  is  granted  hy  the  court  in  any  case  involving  a  labor  dispute  be- 
tween an  employer  and  a  labor  organization  which  the  employer  recognized  when 
such  temporary  relief  or  restraining  order  was  granted  or  was  required  to  recog- 
nize under  an  outstanding  order  or  certification  of  the  Board,  the  Federal  Media- 
tion and  Conciliation  Service  may,  if  such  labor  dispute  has  not  been  settled, 
proffer  its  services  to  aid  the  parties  in  seeking  a  settlement  of  such  dispute. 

"(k)  Whenever  it  is  charged  that  any  person  has  engaged  in  an  unfair  labor 
practice  within  the  meaning  of  paragraph  (4)  (D)  of  section  8(b),  the  Board  is 
empowered  and  directed  to  hear  and  determine  the  dispute  out  of  which  such 
unfair  labor  practice  shall  have  arisen,  unless,  within  ten  days  after  notice  that 
such  charge  has  been  filed,  the  parties  to  such  dispute  submit  to  the  Board  satis- 
factory evidence  that  they  have  adjusted,  or  agreed  upon  methods  for  the  volun- 
tary adjustment  of,  the  dispute.  Upon  compliance  by  the  parties  to  the  dispute 
with  the  decision  of  the  Board  or  upon  such  voluntary  adjustment  of  the  dispute, 
such  charge  shall  be  dismissed. 

["(1)  Whenever  it  is  charged  that  any  person  has  engaged  in  an  unfair  labor 
practice  within  the  meaning  of  paragraph  (4)  (a)  (A),  (B),or  (C)  of  section  8 
(b),  the  preliminary  investigation  of  such  charge  shall  be  made  forthwith  and 
given  priority  over  all  other  cases  except  cases  of  like  character  in  the  oflSce  where 
it  is  filed  or  to  which  it  is  refeiTed.  If,  after  such  investigation,  the  oflicer  or 
regional  attorney  to  whom  the  matter  may  be  referred  has  reasonable  cause  to 
believe  such  charge  is  true  and  that  a  complaint  should  issue,  he  shall,  on  behalf 
of  the  Board  petition  any  district  court  of  the  United  States  (including  the  Dis- 
trict Court  of  the  United  States  for  the  District  of  Columbia)  within  any  district 
where  the  unfair  labor  practice  in  question  has  occurred,  is  alleged  to  have 
occurred,  or  wherein  such  person  resides  or  transacts  business,  for  appropriate 
injunctive  relief  pending  the  final  adjudication  of  the  Board  with  respect  to  such 
matter.  Upon  the  filing  of  any  such  petition  the  district  court  shall  have  juris- 
diction to  grant  such  injunctive  relief  or  temporary  restraining  order  as  it  deems 
just  and  proper,  notwithstanding  any  other  provision  of  law :  Provided  further, 
That  no  temporary  restraining  order  shall  be  issued  without  notice  unless  a  peti- 
tion alleges  that  substantial  and  irreparable  injury  to  the  charging  party  will  be 
unavoidable  and  such  temporary  restraining  order  shall  be  effective  for  no 
longer  than  five  days  and  will  become  void  at  the  expiration  of  such  period. 
Upon  filing  of  any  such  petition  the  courts  shall  cause  notice  thereof  to  be  served 
upon  any  person  involved  in  the  charge  and  such  person,  including  the  charging 
party,  shall  be  given  an  opportunity  to  appear  by  counsel  and  present  any 
relevant  testimony:  Provided  further.  That  for  the  purposes  of  this  subsection 
district  courts  shall  be  deemed  to  have  jurisdiction  of  a  labor  organization  (1) 
in  the  district  in  which  such  organization  maintains  its  principal  oflice.  or  (2) 
in  any  district  in  which  its  duly  authorized  ofiicers  or  agents  are  engaged  in 
promoting  or  protecting  the  interests  of  employee  members.  The  service  of  legal 
process  upon  such  oflScer  or  agent  shall  constitute  service  upon  the  labor  orga- 
nization and  make  such  organization  a  party  to  the  suit.  In  situations  where  such 
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"INVESTIGATORY   POWERS 

opSn  ohS'B?ard!'reTec^iS/a;rpS/"V-'Tr^»"»-'  »«^'>.  '"  *^ 
vested  in  it  by  section  9  and  secuon  10-!.      "^  """  '°''  '"«  «="cise  o(  the  powers 

able'  tL/]^:r.%^LtXJZtr'S^e1f:ilS.'-  "T*^'  ^''»»  ^'  "U  -a.on. 
any  evidence  of  any  person  bein^  1.!S?  ^  £  examination,  and  the  right  to  codv 

any  matter  "nderiTSigauro^I^fS^^^^  ''^^'^''  '^-'  -^ate??^ 

of,  shall  upon  application  of  any  rnrtv  fn^n.h  °'^^^'  ^"^  ^^^  member  there- 

such  party  subpenas  requiring  ?heatteL?ncpn„frK'^'°^''  ^^^^l^^ith  issue  to 
production  of  any  evidence  in  such  mSppfi/n  testimony  of  witnesses  or  the 

application.  Within  five  davs  aSer  the  se^^^^^^^^  requested  in  such 

quiring  the  production  of  any  evidence  Tn  ^f.  nJ.  ''-^'^'""^  ''"  ^"•'  ^^^^^  re- 
such  person  may  petition  the  B^IrX  revol-  -^^^v^'^'S''  '''*  ""'^^''  ^^'  '^^^^•«^' 
subpena  if  in  its  opinion  the  evidence  wlu^e^r^dn^^^^  '^^"  ^^^«^^^'  ««ch 

to  any  matter  under  investio-ntion  m-Til  ,.  ^T.  5  "  '"^  required  does  not  relate 
or  if  in  its  opinion  such  sibp^V^oesZ^fecf "  m  '  ^"^f;"°°  "^  '^"^^  proceedings? 
the  evidence  whose  ProductiS  fs  i?qu  red  Jnv  ntl^.^ '  '"ff/"^^  particularft; 
agent  or  agency  designated  by  the  Ro-ir^"  ft'  '^^^^^^^^  «f  the  Board,  or  any 
oaths  and  affirmations%xaniinewitne^is.ndr.'"-^  purposes,  may  administer 
of  witnesses  and  the  productioj  of  such  evidence  nffV'''^""^'"-  ^"^^  attendance 
in  the  United  States  or  anv  Terri  oiv  S  nnZ  ^.H?  required  from  any  place 
place  of  hearing.  '    -Leriitoiy  or  possession  thereof,  at  any  designated 

so^^'aW^'dSficf ?ouft':f  re'£^.TedlH?'  ''  '^.7  ^  '^"^^'^^  --e<i  to  any  per- 
Territory  or  Possession,  or  LDtdcfco'iL?'nf"H  ^rf  ^'  ^^^^^^  ^«"rt«  ^^  ^^^ 
trict  of  Columbia,  within  the^-iuidict  o^i^whir^  l-v!^"-'"^.''^^^^'"^  ^''''  t^e  Dis- 
within  the  jurisdiction  of  which  sa  d  person  ^u^  '""V^  '^  ^'^^^"^^  «ii  or 

obey  IS  found  or  resides  or  transacts  bus?ne.f  ,n  ^'^"tumacy  or  refusal  to 
^«hall  have  jurisdiction  to  issurto  such  person  Tn  f^'^'^'^^^^.^n  by  the  Board 
to  appear  before  the  Board,  its  menibei  a'ent  nr  a  "^^^  ''T'^'^'^'S  such  person 
dence  if  so  ordered,  or  there  to  Svet^sSL.  ^^t"''-'^'  *^^'"*^  to  produce  evi- 
vestigation  or  in  question -and  anw.iif]'"'-'^  touching  the  matter  under  in- 
be  ininishPd  by  sai'd  coura's  fcLTeLpt  «ie^of  '''''  ^"^'^  «^'^^  ''  *^^  --'t  ma'y 
duci'i!^-  bt\necort:coSe;^o'nE^^^^^  ^^^  ^-tifying  or  from  pro- 

to  the  subpena  of  the  BoaTof the  groTd'thaf  ?L'^^^''"'^"^^  "^  '^^"^^ '"^« 
quired  of  him  may  tend  to  incrimin«£  h^^T  that  the  testimony  or  evidence  re- 
feiture:  but  no  individua?  shSTp  n^  n«l  .  "i  ^''^^^''^  ^'^^  to  a  penalty  or  for- 
forfeiture  for  or  on  accomTof  ^JZ^^^?  ^'  subjected  to  any  penaltv  or 
which  he  is  compelled,  aSer  ha4;g  cla^mefSj'iivT"''-  "^  '"^''^  concerning 
tion,  to  testify  or  produce  evid^n^e  ^x^ent  tL^f  7  t.^^  ^^''^"'^  self-incrimina- 
shall  not  be  exempt  from  prowutio/i  pmi^,!  •  f  ^""^.^  individual  so  testifving 
so  testifying.  Prosecution  and  punishment  for  perjury  committed  in 

m;mt^r.'^S!t''agenS"ma;be'^^^^^^^^^^^  "^^  ^'^^--   ^'  '^^  ^--■^^-   it« 

or  by  telepgraph  or'by  "e'aWng  fcopV thereof' a tTh'^^^"^  •*''*  ^^^  ^^^^Stered  mall 

business  of  the  person  required  to  b^sL-ved  The  verffi.'!^"'"?^''^  .^^"'^  ^^  P^^^'^  «f 
so  serving  the  same  setting  forth  t  e  n?JfniV  ^f  c  I  "^'^  '■''*"™  ^^  the  individual 
same,  and  the  return  post  office  recliot  or  t.l^^  '?  '"■'•^'''  ^^""^^  ^^  P™'>f  ^t  the 
tered  and  mailed  or  te  egraphed  afaJores.irfflf.T/?  ''''^- '?^  "^^^'^^^^  "'hen  regis- 
Witnesses  summoned  before  SeiSrd?/«  r^  \^^  ^^''^  ""^  ^"^^'^^^^  "t  the  same. 
paid  the  same  fees  aM  mfleage  «iat  are  n^d "wy'  "^"°*-  '"  ^^^^"^^'  ^^^^l  '^^ 
United  States,  and  witnesses  whLl.wL-f^         witnesses  in  the  courts  of  the 

the  same  shali  severally  be  LmSd  toml^^ZlV  '^'^'""  ^°^  *^^  ^'''<^'''  taking 
in  the  courts  of  the  United  States  '  ""^  '"'"^  P'^'*^  ^«^  "^^  services 

Acl^mW^be^^l  in^S-'jiXSi^liJ^^^^^^^^  ^^^  ^^  -^^^  «-^er  this 

required  to  be  seiwed  resides  or  may  be  found  ''""  '^'  ^'"'""^^'^"^  ^^  ''''''  P^^^'^^ 

by  thi  PresiS^'s harfurS\h\" V^^^^^  ''  ?^  Government,  when  directed 
and  information'in  ti^r^XeX^Tel^^rtoZ^l^^^^^^^ 
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"Sec.  12.  Any  person  who  shall  willfully  resist,  prevent,  impede,  or  interfere 
with  any  member  of  the  Board  or  any  of  its  agents  or  agencies  in  the  perfonnance 
of  duties  pursuant  to  this  Act  shall  be  punished  by  a  fine  of  not  more  than 
$5,000  or  by  imprisonment  for  not  more  than  one  year,  or  both. 


Sec.  13.  ^othlng  in  this  Act,  except  as  specifically  provided  for  herein,  shall  be 
construed  so  as  either  to  interfere  with  or  impede  or  diminish  in  any  way  the  vis;ht 
to  strike,  or  to  affect  the  limitations  or  qualifications  on  that  right. 

_  "Sec.  14.  (a)  Nothing  herein  shall  prohibit  any  individual  employed  as  a  super- 
visor from  becoming  or  remaining  a  member  of  a  labor  organization,  but  no  em- 
ployer subject  to  this  Act  shall  be  compelled  to  deem  individuals  defined  herein 
as  supervisors  as  employees  for  the  purpose  of  any  law,  either  national  or  local, 
relating  to  collective  bargaining. 

"(b)  Nothing  in  this  Act  shall  be  construed  as  authorizing  the  execution  or 
application  of  agreements  requiring  membership  in  a  labor  organization  as  a 
condition  of  employment  in  any  State  or  Territory  in  which  such  execution  or 
application  is  prohibited  by  State  or  Territorial  law. 

"(c)  Nothing  in  this  Act  shall  be  construed  to  interfere  with  the  enactment  and 
enforcement  hy  the  States  of  laws  to  deal  in  emergencies  tcith  labor  disputes 
which,  if  permitted  to  occur  or  continue,  will  constitute  a  clear  and  present  danger 
to  the  health  or  safety  of  the  people  of  the  State:  Provided,  That  no  State  shall 
be  authorized  by  this  subsection  to  take  action  in  any  labor  dispute  in  which- 
the  Federal  Government  is  acting  pursuant  to  sections  206  to  210,  in- 
clusive, of  this  Act.  As  used  in  this  subsection,  the  term  'State'  shall  include  any 
Territory  of  the  United  States. 

"Sec.  15.  Wherever  the  application  of  the  provisions  of  section  272  of  chapter 
10  of  the  Act  entitled  'An  Act  to  establish  a  unifonn  system  of  bankruptcy 
throughout  the  United  States',  approved  July  1,  1898,  and  Acts  amendatory 
thereof  and  supplementary  thereto  (r.S.C,  title  11,  sec.  G72).  conflicts  with  (he 
application  of  the  provisions  of  this  Act,  this  Act  shall  prevail :  Provided.  That  in 
any  situation  where  the  provisions  of  this  Act  cannot  be  validly  enforced  the 
provisions  of  such  other  Acts  shall  remain  in  full  force  and  effect. 

"Sec.  16.  If  any  provision  of  this  Act,  or  the  application  of  such  provision  to 
any  person  or  circumstances,  shall  be  held  invalid,  the  remainder  of  this  Act.  or 
the  application  of  such  provision  to  persons  or  circumstances  other  than  those  as 
to  which  it  is  held  invalid,  shall  not  be  affected  thereby. 

"Sec.  17.  This  Act  may  be  cited  as  the  'National  Labor  Relations  Act'. 

"Sec.  18.  No  petition  entertained,  no  investigation  made,  no  election  held,  and 
no  certification  issued  by  the  National  Labor  Relations  Board,  under  any  of  the 
provisions  of  section  9  of  the  National  Labor  Relations  Act,  as  amended,  shall  be 
invalid  by  reason  of  the  failure  of  the  Congress  of  Industrial  Organizations  to 
have  complied  with  the  requirements  of  section  9  (f).  (g),  or  (h)  of  the  afore- 
said Act  prior  to  December  22,  1949,  or  by  reason  of  the  failure  of  the  American 
Federation  of  Labor  to  have  complied  with  the  provisions  of  section  9  (f),  (g), 
or  (h)  of  the  aforesaid  Act  prior  to  November  7,  1947:  Provided,  That  no  lia- 
bility shall  be  imposed  under  any  provision  of  this  Act  upon  any  person  for  failure 
to  honor  any  election  or  certificate  referred  to  above,  prior  to  the  effective  date  of 
this  amendment :  Provided,  however.  That  this  proviso  shall  not  have  the  effect 
of  setting  aside  or  in  any  way  affecting  judgments  or  decrees  heretofore  entered 
under  section  10  (e)  or  (f)  and  which  have  become  final." 

effective  date  of  certain  changes 

Sec.  102.  No  provision  of  this  title  shall  be  deemed  to  make  an  unfair  labor 
practice  any  act  which  was  performed  prior  to  the  date  of  the  enactment  of  this 
Act  which  did  not  constitute  an  unfair  labor  practice  prior  thereto,  and  the  pro- 
visions of  section  8  (a)  (3)  and  section  8  (b)  (2)  of  the  National  Labor  Relations 
Act  as  amended  by  this  title  shall  not  make  an  unfair  labor  practice  the  perform- 
ance of  any  obligation  under  a  collective-bargaining  agreement  entered  into  prior 
to  the  date  of  the  enactment  of  this  Act,  or  (in  the  case  of  an  agreement  for  a 
period  of  not  more  than  one  year)  entered  into  on  or  after  such  date  of  enact- 
ment, but  prior  to  the  effective  date  of  this  title,  if  the  performance  of  such 
obligation  would  not  have  constituted  an  unfair  labor  practice  under  section 
8  (a)  (3)  of  the  National  Labor  Relations  Act  prior  to  the  effective  date  of  this 
title,  unless  such  agreement  was  renewed  or  extended  subsequent  thereto. 
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Sec  103  No  provisions  of  this  title  shall  affect  any  certification  of  representa- 
tives or  any  determination  as  to  the  appropriate  collective-bargaining  unit,  which 
was  made  under  section  9  of  the  National  Labor  Relations  Act  prior  to  the  effec- 
tive date  of  this  title  until  one  year  after  the  date  of  such  certification  or  if,  in 
resnect  of  any  such  certification,  a  collective-bargaining  contract  was  entered 
into  prior  to  the  effective  date  of  this  title,  until  the  end  of  the  contract  period 
or  until  one  year  after  such  date,  whichever  first  occurs.  ^    ,    .   ,    ^  -. 

Sfc  104  The  amendments  made  by  this  title  shall  take  effect  sixty  days  after 
the  dxte  of  the  enactment  of  this  Act,  except  that  the  authority  of  the  President 
S  an  >oLt  certain  officers  conferred  upon  him  by  section  3  of  the  National  Labor 
Relations  Act  as  amended  by  this  title  may  be  exercised  forthwith. 

TITLE  II-CONCILIATION  OF  LABOR  DISPUTES  IN  INDUSTRIES 
AFFECTING  COMMERCE ;  NATIONAL  EMERGENCIES 

Sfp    201    That  is  the  policy  of  the  United  States  that—  ^    ^  ^^ 

(a)  sound  and  stable  industrial  peace  and  the  advancement  of  the  general 
ivPlf-ire  health  and  safetv  of  the  Nation  and  of  the  best  interests  of  om- 
lover^afd  empl^/ees  can  most  satisfactorily  be  secured  by  Ihe  sottle,.ent 
of  is.in^s  between  employers  and  employees  through  the  processes  of  conter- 
ence  and  collective  bargaining  between  employers  and  the  representatives  of 
their  employees  ;  ^^^^  ^^^^^^^^^  employers  and  employees  through  col- 

lective baiaining  my  be  advaifced  by  making  available  ±u  1  ana  adequat^e 
eovernm?ital  facilities  for  conciliation,  mediation,  and  voluntary  arbitration 
to  aTd  and  eicmirage  employers  and  the  representatives  of  their  employees 
to  mich  and  Maintain  agreements  concerning  rates  of  i>=iy,  ^ours^J^^a 
work^n-  conditions,  and  to  make  all  reasonable  efforts  to  setile  their  difter- 
^'^^'^"IV,"  '  !^  reached   through   conferences   and   coikctive 

b-lf'unfng'o^by  sucrmethod" "   may  be  lu-ovided  tor  in  any  applicable 

^^S^?f^:;:SSlSs  ^^:i^?S:?hS^en  parties  to  colloctiv..bai.aii. 
•  ;L;.o  t«  mnv  be  -ivoided  or  minimized  by  making  available  tuA  and 

n;il(SC^  rStal  ^  mL^r  furnishing  assistance  to  employers  .md 
^t  rLmel-ntathS  of  their  employees  in  tormuiating  for  inclusion  withm 

oSer  i^oviSons  designed  to  prevent  the  subsequent  arising  of  sucu  con- 

this  Act  to  any  regional  director,  or  other  officer  or  employee  ^^  }'^^^^        . 
The  Director  may  establish  suitable  procedures  tor  cooperation  ^Mth  State  and 
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local  mediation  agencies.  The  Director  shall  make  an  annual  report  in  writing 
to  Congress  at  the  end  of  the  fiscal  year. 

(d)  All  mediation  and  conciliation  functions  of  the  Secretary  of  Labor  or  the 
United  States  Conciliation  Service  under  section  8  of  the  Atet  entitled  "An  Act  to 
create  a  Department  of  Labor",  approved  March  4,  1913  (U.S.C.,  title  29,  sec. 
51),  and  all  functions  of  the  United  States  Conciliation  Service  under  any  other 
law  are  hereby  transferred  to  the  Federal  Mediation  and  Conciliation  Service, 
together  with  the  personnel  and  records  of  the  United  States  Conciliation  Service. 
Such  transfer  shall  take  effect  upon  the  sixtieth  day  after  the  date  of  enactment  of 
this  Act.  Such  transfer  shall  not  affect  any  proceedings  pending  before  the 
United  States  Conciliation  Service  or  any  certification,  order,  rule,  or  regulation 
theretofore  made  by  it  or  by  the  Secretary  of  Jjabor.  The  Director  and  the 
Service  shall  not  be  subject  in  any  way  to  the  jurisdiction  or  authority  of  the 
Secretary  of  Labor  or  any  official  or  division  of  the  Department  of  Labor. 

FUXCT/ONS  OF  THE  SERVICE 

Sec.  203.  (a)  It  shall  be  the  duty  of  the  Service,  in  order  to  prevent  or  minimize 
interruptions  of  the  free  flow  of  commerce  growing  out  of  labor  disputes,  to  assist 
parties  to  lal)or  disputes  in  industries  affecting  commerce  to  settle  such  disputes 
through  conciliation  and  mediation. 

(b)  The  Service  may  proffer  its  services  in  any  labor  dispute  in  any  industry 
affecting  commerce,  either  upon  its  own  motion  or  upon  the  request  of  one  or 
more  of  the  parties  to  the  dispute,  whenever  in  its  judgment  such  dispute  threatens 
to  cattse  a  substantial  interruption  of  commerce.  The  Director  and  the  Service 
are  directed  to  avoid  attempting  to  mediate  disputes  which  would  have  only  a 
minor  effect  on  interstate  commerce  if  State  or  other  conciliation  services  are 
available  to  the  parties.  Whenever  the  Service  does  proffer  its  services  in  any 
dispute,  it  ^hail  be  the  dtity  of  the  Service  promptly  to  put  itself  in  comniunic:;tion 
with  the  parties  t:nd  to  use  its  best  efforts,  by  mediation  and  conciliatioa,  to  bring 
thorn  to  agreement. 

(f)  If  Ihe  Dire.'Lor  is  not  able  to  bring  the  parties  to  agreement  by  conciliation 
within  a  reasonable  time,  he  shall  seek  to  induce  the  parties  voluntarily  to  seek 
other  means  of  setting  the  dispute  without  resort  to  strike,  lock-out,  or  other 
coercion,  including  submission  to  the  employees  in  the  bargaining  unit  of  the 
employer's  last  offer  of  settlement  for  approval  or  rejection  in  a  secret  ballot. 
The  failure  or  refusal  of  either  party  to  ngree  to  any  procedure  suggested  by  the 
Director  shall  not  be  deemed  a  violation  of  any  duty  or  obligation  imposed  by 
this  Act. 

(d)  Final  adjustment  by  a  method  agreed  upon  by  the  parties  is  hereby  declared 
to  be  the  desirable  method  for  settlement  of  grievance  disputes  arising  over  the 
application  or  interpretation  of  an  existing  collective-bargaining  agreement.  The 
Service  is  directed  to  make  its  conciliation  and  mediation  services  available  in  the 
settlement  of  such  grievance  disputes  only  as  a  last  resort  and  in  exceptional 
cases. 

Sec.  204.  (a)  In  order  to  prevent  or  minimize  interruptions  of  the  free  flow  of 
commerce  growing  out  of  labor  disputes,  employers  and  employees  and  their 
representatives,  in  any  industry  affecting  commerce,  shall — 

(1)  exert  every  reasonable  effort  tO'  make  and  maintain  agreements  con- 
cerning rates  of  pay,  hours,  and  working  conditions,  incltiding  provision  for 
adequate  notice  of  any  proposed  change  in  the  terms  of  stich  agreements ; 

(2)  whenever  a  dispute  ari.ses  over  the  terms  or  application  of  a  collective- 
bargaining  agreement  and  a  conference  is  reqtiested  by  a  party  or  prospective 
party  thereto,  arrange  promptly  for  such  a  conference  to  be  held  and  endeavor 
in  stich  conference  to  settle  such  dispute  expeditiously ;  and 

(3)  in  case  such  dispute  is  not  settled  by  conference,  participate  fully  and 
promptly  in  such  meetings  as  may  be  undertaken  by  the  Service  under  this 
Act.  for  the  purpose  of  aiding  in  a  settlement  of  the  dispute. 

Sec.  205.  (a)  There  is  hereby  created  a  National  Labor-Management  Panel 
which  shall  be  composed  of  twelve  members  appointed  by  the  President,  six  of 
whom  shall  be  selected  from  among  persons  outstanding  in  the  field  of  man- 
agement and  six  of  whom  shall  be  selected  from  among  persons  outstanding 
in  the  field  of  labor.  Each  member  shall  hold  office  for  a  term  of  three  years, 
except  that  any  member  appointed  to  fill  a  vacancy  occurring  prior  to  the  expira- 
tion of  the  term  for  which  his  predecessor  was  appointed  shall  be  appointed  for 
the  remainder  of  such  term,  and  the  terms  of  office  of  the  members  first  taking 
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office  shall  expire,  as  designated  by  the  President  at  the  time  of  appointment,  f  our 
at  the  end  of  the  iirst  year,  four  at  the  end  of  the  second  year,  and  four  at  the  end 
of  the  third  year  after  the  date  of  appointment.  Members  of  the  panel,  when 
serving  on  business  of  the  panel  shall  be  paid  compensation  at  the  rate  of  $25 
per  day,  and  shall  also  be  entitled  to  receive  an  allowance  for  actual  and  necessary 
travel  and  subsistence  expenses  while  so  serving  way  from  their  places  of  resi- 
dence. 

(b)  It  shall  be  the  duty  of  the  panel,  at  the  request  of  the  Director,  to  advise 
In  the  avoidance  of  industrial  controversies  and  the  manner  in  which  mediation 
and  voluntary  adjustment  shall  be  administered,  particularly  with  reference  to 
controversies  affecting  the  general  welfare  of  the  country. 

NATIONAL  EMERGENCIES 

Sec.  206.  Whenever  in  the  opinion  of  the  President  of  the  United  States,  a 
threatened  or  actual  strike  or  lockout  affecting  an  entire  industry  or  a  substantial 
part  thereof  engaged  in  trade,  commerce,  transportation,  transmission,  or  com- 
munication among  the  several  States  or  with  foreign  nations,  or  engaged  in  the 
production  of  goods  for  commerce,  will,  if  permitted  to  occur  or  to  continue, 
imperil  the  national  health  or  safety,  he  may  appoint  a  board  of  inquiry  to 
inquire  into  the  issues  involved  in  the  dispute  and  to  make  a  written  report  to 
him  within  such  time  as  he  shall  prescribe.  Such  report  shall  include  a  statement 
of  the  facts  with  respect  to  the  dispute,  including  each  party's  statement  of  its 
position  but  shall  not  contain  any  recommendations.  The  President  shall  file  a 
copy  of  such  report  with  the  Service  and  shall  make  its  contents  available  to  the 
public. 

Sec.  207.  (a)  A  board  of  inquiry  shall  be  composed  of  a  chairman  and  such 
other  members  as  the  President  shall  determine,  and  shall  have  power  to  sit  and 
act  in  any  place  within  the  United  States  and  to  conduct  such  hearings  either  in 
public  or  in  private,  as  it  may  deem  necessary  or  proper,  to  ascertain  the  facts 
with  respect  to  the  causes  and  circumstances  of  the  dispute. 

(b)  Members  of  a  board  of  inquiry  shall  receive  comi>ensation  at  the  rate  of 
$50  for  each  day  actually  spent  by  them  in  the  work  of  the  board,  together  with 
necessary  travel  and  subsistence  expenses. 

(c)  For  the  purpose  of  any  hearing  or  inquiry  conducted  by  any  board  ap- 
pointed under  this  title,  the  provisions  of  section  9  and  10  (relating  to  the 
attendance  of  witnesses  and  the  production  of  books,  pai^ers,  and  documents)  of 
the  Federal  Trade  Commission  Act  of  September  16,  1914,  as  amended  (U.S.C.  19, 
title  15,  sees.  49  and  50,  as  amended),  are  hereby  made  applicable  to  the  powers 
and  duties  of  such  board. 

Sec.  208.   ( a )  Upon  receiving  a  report  from  a  board  of  inquiry  the  President 
may  direct  the  Attorney  General  to  petition  any  district  court  of  the  United  States 
having  jurisdiction  of  the  parties  to  enjoin  such  strike  or  lockout  or  the  continuing 
thereof,  and  if  the  court  finds  that  such  threatened  or  actal  strike  or  lockout — 
(i)  affects  an  entire  industry  or  a  sub.stantial  part  thereof  engaged  in  trade, 
commerce,  ti'ansportation,  transmission,  or  communication  among  the  sev- 
eral States  or  with  foreign  nations,  or  engaged  in  the  production  of  goods 
for  commerce ;  and 

(ii)  if  permitted  to  occur  or  to  continue,  will  imperil  the  national  health 
or  safety,  it  shall  have  jurisdiction  to  enjoin  any  such  strike  or  lockout,  or  the 
continuing  thereof,  and  to  make  such  other  orders  as  may  be  appropriate. 

(b)  In  any  case,  the  provisions  of  the  Act  of  March  23,  1932,  entitled  "An 
Act  to  amend  the  Judicial  Code  and  to  define  and  limit  the  jurisdiction  of  courts 
sitting  in  equity,  and  for  other  puriwses",  shall  not  be  applicable. 

(c)  The  order  or  orders  of  the  court  shall  be  subject  to  review  by  the  ap- 
proi)riate  circuit  court  of  appeals  and  by  the  Supreme  Court  upon  writ  of 
certiorari  or  certification  or  provided  in  sections  239  and  240  of  the  Judicial 
Code,  as  amended  (U.S.C,  title  29,  sees.  346  and  347). 

Sec.  209.  (a)  Whenever  a  district  court  has  issued  an  order  under  section  208 
enjoining  acts  or  practices  which  imperil  or  threaten  to  imi>eril  the  national 
health  or  safety,  it  shall  be  the  duty  of  the  parties  to  the  labor  dispute  giving  rise 
to  such  order  to  make  every  effort  to  adjust  and  settle  their  differences,  with  the 
assistance  of  the  Service  created  by  this  Act.  Neither  party  shall  be  under  any 
duty  to  accept,  in  whole  or  in  part  any  proposal  of  settlement  made  by  the  Service. 

(b)  Upon  the  issuance  of  such  order,  the  President  shall  reconvene  the  board 
of  inquiry  which  has  previously  reported  with  respect  to  the  dispute.  At  the  end 
of  a  [sixty-day]  fortii-daij  period  (unless  the  dispute  has  been  settled  by  that 


1485 

time),  the  board  of  inquiry  sliall  report  to  the  President  the  current  position  of 
the  parties  and  the  efforts  which  have  been  made  for  settlement,  and  shall  include 
a  statement  by  each  party  of  its  position  and  a  statement  of  the  employer's  last 
offer  of  settlement.  The  President  shall  make  such  report  available  to  the  public. 
The  National  Labor  Relations  Board,  within  the  succeeding  fifteen  days,  shall 
take  a  secret  ballot  of  the  employees  of  each  employer  involved  in  the  dispute  on 
the  question  of  whether  they  wish  to  accept  the  final  offer  of  settlement  made  by 
their  employer  as  stated  by  him  and  shall  certify  the  results  thereof  to  the 
Attorney  General  within  live  days  thereafter. 

(c)  Upon  the  certification  of  the  results  of  such  ballot  the  President,  vnlcss  the 
dispute  has  been  settled,  shall  have  authority  to  reconvene  the  hoard  of  inquirn 
tchich  has  previously  reported  with  respect  to  the  dispute  and  direct  such  hoard 
to  make  recommendations  for  the  settlement  of  the  dispute,  hut  neither  party  to 
the  dispute  shall  he  under  any  duty  to  accept,  in  lohole  or  in  part,  mid  recom- 
mendations for  settlement  made  hy  such  hoard  of  inquiry. 

Sec.  210.  Upon  the  twentieth  day  folio  winy  the  certification  of  the  results  of 
such  ballot  or  upon  a  settlement  being  reached,  whichever  happens  sooner,  the 
Attorney  General  shall  move  the  court  to  discharge  the  injunction,  which  motion 
shall  then  be  granted  and  the  injunction  discharged.  When  such  motion  is 
granted,  the  President  shall  submit  to  the  Congress  a  full  and  comprehensive 
report  of  the  proceedings,  including  the  findings  of  the  board  of  inquiry  and  the 
ballot  taken  by  the  National  Labor  Relations  Board,  together  with  such  recom- 
mendations as  he  may  see  fit  to  make  for  consideration  and  appropriate  action. 

COMPILATION  OF  COLLECTIVE  BARGAINING  AGREEMENTS,  ETC. 

Sec.  211.  (a)  For  the  guidance  and  information  of  interested  representatives 
of  employers,  employees,  and  the  general  public,  the  Bureau  of  Labor  Statistics 
of  the  Department  of  Labor  shall  maintain  a  file  of  copies  of  all  available  collec- 
tive bargaining  agreements  and  other  available  agreements  and  actions  there- 
under settling  or  adjusting  labor  disputes.  Such  file  shall  be  open  to  inspection 
under  appropriate  conditions  prescribed  by  the  Secretary  of  Labor,  except  that 
no  specific  information,  submitted  in  confidence,  shall  be  disclosed. 

(b)  The  Bureau  of  Labor  Statistics  in  the  Department  of  Labor  is  authorize<l 
to  furnish  upon  request  of  the  Service,  or  employers,  employees,  or  their  repre- 
sentatives, all  available  data  and  factal  information  which  may  aid  in  the 
settlement  of  any  labor  dispute,  except  that  no  specific  information  submitted  in 
confidence  shall  be  disclosed. 

EXEMPTION  OF  RAILWAY  LABOR  ACT 

Sec  212.  The  provisions  of  this  title  shall  not  be  applicable  with  respect  to  any 
matter  which  is  subject  to  the  provisions  of  the  Railway  Labor  Act,  as  amended 
from  time  to  time. 

TITLE  III 

SUITS  BY  AND  AGAINST  LABOR  ORGANIZATIONS 

Sec.  301.  (a)  Suits  for  violation  of  contracts  between  an  employer  and  a  labor 
organization  representing  employees  in  an  industry  affecting  commerce  as  defined 
in  this  Act,  or  between  any  such  labor  organizations,  may  be  brought  in  any 
district  court  of  the  United  States  having  jurisdiction  of  the  parties,  without 
respect  to  the  amount  in  controversy  or  without  regard  to  the  citizenship  of  the 
parties. 

(b)  Any  labor  organization  which  represents  employees  in  an  industry  affect- 
ing commerce  as  defined  in  this  Act  and  any  employer  whose  activities  affect 
commerce  as  defined  in  this  Act  shall  be  bound  by  the  acts  of  its  agents.  Any  such 
labor  organization  in  a  district  court  of  the  United  States  shall  be  enforceable 
only  against  the  organization  as  an  entity  and  against  its  assets,  and  shall  not  be 
enforceable  against  any  indiAadual  member  or  his  assets. 

(c)  For  the  purposes  of  actions  and  proceedings  by  or  against  labor  organiza- 
tions in  the  district  courts  of  the  United  States,  district  courts  shall  he  deemed  to 
have  jurisdiction  of  a  labor  organization  (1)  in  the  district  in  which  said  organi- 
zation maintains  its  principal  oflSce,  or  (2)  in  any  district  in  which  its  duly 
authorized  officers  or  agents  are  engaged  in  representing  or  acting  for  employee 
members. 

85-167— 74— pt.  2 26 
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(d)  The  service  of  summons,  subpena,  or  other  legal  process  of  anv  court  of  the 
United  States  upon  an  officer  or  agent  of  a  labor  organization,  in  his  capacity 
as  such,  shall  constitute  service  upon  the  labor  organization. 

(e)  [For  the  purposes  of  this  section,  in  determining  whether  any  person  is 
acting  as  an  "agent"  of  another  person  so  as  to  make  such  other  person 'responsible 
for  his  acts,  the  question  of  v^^iether  the  specific  acts  performed  were  actually 
authorized  or  subsequently  ratified  shall  not  be  controlling.j  In  detcrmininh 
whether  any  person  is  actmg  as  an  "ar/e^it"  of  another  person  so  as  to  make  sveh 
other  person  responsible  for  his  acts,  the  common  law  rules  relating  to  agencij 
shall  he  applicaUe  ;  Provided,  That  no  labor  organization  shall  be  held  responsibie 
for  the  acts  of  individual  members  thereof  solclii  on  the  around  of  such 
membership. 

RESTRICTIONS    ON    PAYMENTS    TO    EMPLOYEE    REPRESENTATIVES 

Sec.  302.  (a)  It  shall  be  unlawful  for  any  employer  to  pay  or  deliver,  or  to 
agree  to  pay  or  deliver,  any  money  or  other  thing  of  value  to  any  representative 
of  any  of  his  employees  who  are  employed  in  an  industry  affecting  commerce. 

(b)  It  shall  be  unlawful  for  any  representative  of  any  employees  who  are  em- 
ployed in  an  industry  alfecting  commerce  to  receive  or  accept,  or  to  agree  to 
receive  or  accept,  from  the  employer  of  such  employees  any  money  or  other  thin"- 
of  value. 

(c)  The  provisions  of  this  section  shall  not  be  applicable  (1)  with  respect  to 
any  money  or  other  thing  of  value  payable  by  an  employer  to  any  representatives 
who  is  an  employee  or  former  employee  of  such  employer,  as  compensation  for, 
or  by  reason  of,  his  services  as  an  employee  of  such  employer ;  (2)  with  respect  to 
the  payment  or  delivery  of  any  money  or  other  thing  of  value  in  satisfaction  of  a 
judgment  of  any  court  or  a  decision  or  award  of  an  arbitrator  or  impartial  chair- 
man or  in  compromise,  adjustment,  settlement  or  release  of  any  claim,  complaint 
grievance,  or  dispute  in  the  absence  of  fraud  or  duress;  (3)  with  respect  to  the 
sale  or  purchase  of  an  article  or  commodity  at  the  prevailing  market  price  in  the 
regular  course  of  business;  (4)  with  respect  to  money  deducted  from  tlie  wages 
a  employees  in  payment  of  membership  dues  in  a  labor  orguni^ation:  Provided, 
Thnt  the  employer  has  received  from  each  employee,  whose  account  such 
deductions  are  made,  a  written  assignment  which  shall  not  be  irrevocable  for  a 
period  of  more  than  one  year,  or  heyond  the  termination  date  of  the  applicable 
collective  agreement,  whichever  occurs  sooner;  or  (5)  with  respect  to  money  or 
Cher  things  of  value  paid  to  a  trust  u\m\  established  by  such  repres<^ntative."  for 
the  sole  and  exclusive  benefit  of  the  employees  of  such  employer,  and  their  families 
and  dependents  (or  of  such  employees,  families,  and  dependents  jointly  with  the 
employees  of  other  employees  making  similar  payments,  and  their  families  and 
dependents)  :  Provided,  That  (A)  such  payments  are  held  in  trust  for  the  purpose 
of  paying,  either  from  principal  or  income  or  both,  for  the  benefit  of  employees, 
their  families  and  dependents,  for  medical  or  hospital  care,  pensions  or  retirement 
or  death  of  employees,  compensation  for  injuries  or  illness  resulting  from  occupa- 
tional activity  or  insurance  to  provide  any  of  the  foregoing,  or  unemployment 
benefits  or  life  insurance,  disability  and  sickness  insurance,  or  accident  insurance ; 
(B)  the  detailed  basis  on  which  such  payments  are  to  be  made  is  specified  in  a 
written  agreement  with  the  employer,  and  employees  and  employers  are  equally 
represented  in  the  administration  of  such  fund,  together  with  such  neutral  persons 
as  the  representatives  of  the  employers  and  the  representatives  of  the  employees 
may  agree  upon  and  in  the  event  the  employer  and  employee  groups  deadlock 
on  the  administration  of  such  fund  and  there  are  no  neutral  persons  empowered 
to  break  such  deadlock,  such  agreement  provides  that  the  two  groups  shall  agree 
on  an  impartial  umpire  to  decide  such  dispute,  or  in  event  of  their  failure  to  agree 
v,-ithin  a  reasonable  length  of  time,  an  impartial  umpire  to  decide  such  dispute 
shall,  on  petition  of  either  group,  be  appointed  by  the  district  court  of  the  United 
States  for  the  district  where  the  trust  fund  has  its  principal  office,  and  shall  also 
contain  provisions  for  an  annual  audit  of  the  trust  fund,  a  statement  of  the  results 
of  which  shall  be  available  for  inspection  by  interested  persons  at  the  principal 
oftipe  of  the  trust  fund  and  at  such  other  places  as  may  be  designated  in  such 
written  agreement;  and  (C)  such  payments  as  are  intended  to  be  used  for  the 
purpose  of  providing  pensions  or  annuities  for  employees  are  made  to  a  separate 
trust  which  provides  that  the  funds  held  therein  can^iot  be  ased  for  any  purpose 
other  than  paying  such  pensions  or  annuities. 

(d)Any  person  who  willfully  violates  any  of  the  provisions  of  this  section  shall, 
upon  conviction  thereof,  be  guilty  of  a  misdemeanor  and  be  subject  to  a  fine  of 
not  more  than  $10,000  or  to  imprisonment  for  not  more  than  one  year,  or  both. 
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(e)  The  district  courts  of  the  United  States  and  the  United  States  courts  of 
the  Territories  and  possessions  shall  have  jurisdiction,  for  cause  shown,  and  sub- 
ject to  the  provisions  of  section  17  (relating  to  notice  to  opposite  party)  of  the  Act 
•entitled  "An  Act  to  supplement  existing  laws  against  unlawful  restraints  and 
monopolies,  and  for  other  purposes",  approved  October  15,  1914,  as  amended 
(U.  S.  C,  title  28,  sec.  381),  to  restrain  violations  of  this  section,  without  regard 
to  the  provisions  of  sections  6  and  20  of  such  Act  of  October  15,  1014,  as  amended 
(U.  S.  C,  title  15,  sec.  17,  and  title  29,  sec.  52),  and  the  provisions  of  the  Act 
entitled  "An  Act  to  amend  the  .Judicial  Code  and  to  deliu'^  and  limit  the  juris- 
diction of  courts  sitting  in  equity,  and  for  other  purposes",  approved  March  23, 
1932  (U.  S.  C,  title  29,  sees.  101-115). 

(f)This  section  shall  not  apply  to  any  contract  in  force  on  the  date  of  enact- 
ment of  this  Act,  until  the  expiration  of  such  contract,  or  until  July  1,  1048, 
whichever  first  occurs. 

(g)  Compliance  with  the  restrictions  contained  in  subsection  (c)  (5)  (B)  upon 
contributions  to  trust  funds,  otherwise  lawful,  shall  not  be  applicable  to  contribu- 
tions to  such  trust  funds  established  by  collective  agreement  prior  to  .January  1, 
1946,  nor  shall  subsections  (c)  (5)  (A)  be  construed  as  prohibiting  contributions 
to  such  trust  funds  if  prior  to  January  1, 1947,  such  funds  contained  provisions  for 
pooled  vacation  benefits. 

BOYCOTTS    AND    OTHEE    UNLAWFUL    COMBINATIONS 

Sec.  303.  (a)  It  shall  be  unlawful,  for  the  purposes  of  this  section  only,  in  an 
industry  or  activity  affecting  commerce,  for  any  labor  organization  to  engage 
[in,  or  to  induce  or  encourage  the  employees  of  any  employer  to  engage  in,  a  strike 
or  a  concerted  refusal  in  the  course  of  their  employment  to  use,  manufacture, 
process,  transport,  or  otherwise  handle  or  work  on  any  goods,  articles,  materials, 
or  commodities  or  to  perform  any  services,  where  an  object  thereof  is — 

[(1)  forcing  or  requiring  any  employer  or  self-employed  person  to  join  any 
labor  or  employer  organization  or  any  employer  or  other  person  to  cease  using, 
selling,  handling,  transporting,  or  otherwise  dealing  in  the  products  of  any 
other  producer,  processor,  or  manufacturer,  or  to  cease  doing  business  with 
any  other  persons ; 

E(2)  forcing  or  requiring  any  other  employer  to  recognize  or  bargain  with 
a  labor  organization  as  the  representative  of  his  employees  imless  such 
labor  organization  has  been  certified  as  the  representative  of  such  employees 
under  the  provisions  of  section  9  of  the  National  I^abor  Relations  Act ; 

[(3)  forcing  or  requiring  any  employer  to  recognize  or  bargain  with  a 
particular  labor  organization  as  the  representative  of  his  employees  if  another 
labor  organization  has  been  certified  as  the  representative  of  such  employees 
under  the  provisions  of  section  9  of  the  National  Labor  Relations  Act ; 

[(4) forcing  or  requiring  any  employer  to  assign  parlicular  Vvdrk  to  em- 
ployees in  a  particular  labor  organization  or  in  a  particular  trade,  craft, 
or  class  rather  than  to  employees  in  another  labor  organization  or  in  another 
trade,  craft,  or  class  unless  such  employer  is  failing  to  confoi-m  to  an  order  or 
certification  of  the  National  Labor  Relations  Board  determining  the  bar- 
gaining representative  for  employees  performing  such  workj  in  any  activity 
or  cnmhift  drfincd  aft  an  unfair  lahor  prarficc  in  ftection  8(h)  (Jf)    of  the 
National  Lahor  Relations  Act,  as  amended.  Nothing  contained  in  this  subsec- 
tion shall  be  construed  to  make  unlawful  a  refusal  by  any  person  to  enter 
upon  the  premises  of  any  employer  (other  than  his  own  employer,   (if  the 
employees  of  such  employer  are  engaged  in  a  strike  ratified  or  approved  by  a 
representative  of  such  employees  whom  such  employer  is  required  to  recog- 
nize under  the  National  Tjabor  Relations  Act. 
(b)  Whoever  shall  be  injured  in  his  Inisiness  or  property  by  reason  of  any  viola- 
tions of  subsection  (a)  may  sue  therefor  in  any  district  court  of  the  TTnited  States 
subject  to  the  limitations  and  provisions  of  section  301  hereof  without  respect  to 
the  amount  in  controversy,  or  in  any  other  court  having  jurisdiction  of  the  parties, 
and  shall  recover  the  damages  by  him  sustained  and  the  cost  of  the  suit. 

RESTRICTION     ON     POLITICAL    CONTRIBUTIONS 

Sec.  .304.  Section  313  of  the  Federal  Corrupt  Practices  Act,  1925  (U.  S.  C, 
1940  edition,  tit^e  2.  sec.  251;  Sui'p.  V,  title  50,  App.,  sec.  1509),  as  amended,  is 
amended  to  read  as  follows  : 
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"Sec.  313.  It  is  unlawful  for  any  national  bank,  or  any  corporation  organized 
by  authority  of  any  law  of  Congress,  to  make  a  contribution  or  expenditure  in 
connection  with  any  election  to  any  political  office,  or  in  connection  with  any 
primary  election  or  political  convention  or  caucus  held  to  select  candidates  for 
any  political  office,  or  for  any  corporation  whatever,  or  any  labor  organization 
to  make  a  contribution  or  expenditure  in  connection  with  any  election  at  which 
Presidential  and  Vice  Presidential  electors  or  a  Senator  or  Representative  in  or 
a  Delegate  or  Resident  Commissioner  to  Couiiress  are  to  be  voted  for  or'  in 
connection  with  any  primary  election  or  political  convention  or  caucus  held  to 
select  candidates  for  any  of  the  foregoing  offices,  or  for  any  candidate  political 
committee,  or  other  person  to  accept  or  receive  any  contribution  prohibited  bv 
this  section.  Every  corporation  or  labor  organization  which  makes  auv  contri- 
*S^  ^^  expenditure  in  violation  of  this  section  shall  be  fined  not  more  than 
*5,U0U;  and  every  officer  or  director  of  any  corporation,  or  officer  of  any  labor 
organization,  who  consents  to  any  cutributiou  or  expenditure  bv  the  corporation 
or  labor  organization,  as  the  case  may  be,  in  violation  of  this  section  shall  be 
hned  not  more  than  1,000  or  imprisoned  for  not  more  than  one  year  or  both 
For  the  purposes  of  this  section  'labor  organization'  means  any  organization  of 
any  kind,  or  any  agency  or  employee  representation  committee  or  plan  in  which 
employees  participate  and  which  exists  for  the  purpose,  in  whole  or  in  part  of 
dealing  with  employers  concerning  grievances,  labor  disputes,  wages  rates  of 
pay,  hours  of  employment,  or  conditions  of  work." 

STRIKES   BY    GOVERNMENT   EMPLOYEES 

Sec.  305.  It  shall  be  unlawful  for  any  individual  emploved  bv  the  United  States 
or  any  agency  thereof  including  wholly  owned  Government  corporation^  to  par- 
ticipate in  any  strike.  Any  individual  employed  by  the  United  States  or  bv  anv 
such  agency  who  strikes  shall  be  discharged  immediately  from  his  employment 
and  shall  forfeit  his  civil-service  status,  if  any,  and  shall  not  be  eligible  for  reem- 
ployment for  three  years  by  the  United  States  or  any  such  agency. 

[TITLE  IV] 

[creation  of  joint  committees  to  study  and  report  on  basic  problems 
affecting  friendly  labor  relations  and  productivity] 

[Sec.  401.  There  is  hereby  established  a  joint  congressional  committee  to  be 
known  as  the  Joint  Committee  on  Labor-Management  Relations  (hereafter 
referred  to  as  the  committee),  and  to  be  composed  of  seven  Members  of  the  Senate 
Committee  on  Lahor  and  Public  Welfare,  to  be  appointed  by  the  President  pro 
tempore  of  the  Senate,  and  seven  Members  of  the  House  of  Representtives 
Committee  on  Education  and  Labor,  to  be  appointed  by  the  Speaker  of  the  House 
of  Representatives.  A  vacancy  in  membership  of  the  committee  shall  not  affect 
the  powers  of  the  remaining  members  to  execute  the  functions  of  the  committee, 
and  shall  be  filled  in  the  same  manner  as  the  original  selection.  The  committee 
shall  select  a  chairman  and  a  vice  chairman  from  among  its  members. 

[Sec.  402.  The  committee,  acting  as  a  whole  or  by  subcommittee,  shall  conduct 
a  thorough  study  and  investigation  of  the  entire  field  of  labor-management  rela- 
tions, including  but  not  limited  to — 

[(1)  the  means  by  which  permanent  friendly  cooperation  between  em- 
ployers and  employees  and  stability  of  labor  relations  may  be  secured  through- 
out the  United  States  ;  '^ 

[(2)   the  means  by  which  the  individual  employee  may  achieve  a  greater 
productivity  and  higher  wages,  including  plans  for  guaranteed  annual  wages 
incentive  profit  sharing  and  bonus  systems  ; 

[(3)  the  internal  organization  and  administration  of  labor  unions,  with 
special  attention  to  the  impact  on  individuals  of  collective  agreements  re- 
quiring membership  in  unions  as  a  condition  of  employment; 

[(4)  the  labor  relations  policies  and  practices  of  employers  and  associa- 
tions of  employers ; 

[(5)  the  desirability  of  welfare  funds  for  the  benefit  of  employees  and 
their  relation  to  the  social  security  system  ; 

[(6)  the  methods  and  procedures  for  best  carrying  out  the  collective-bar- 
gaining processes,  with  special  attention  to  the  effects  of  industry-wide  or 
regional  bargaining  upon  the  national  economy  ; 
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[(7)   the  administration  and  operation  of  existing  Federal  laws  relating  to 
labor  relations ;  and  < 

[(8)   such  other  problems  and  subjects  in  the  field  of  labor-management 
relations  as  the  committee  deems  appropriate. 

[Sec.  403.  The  committee  shall  report  to  the  Senate  and  the  House  of  Kepre- 
sentatives  not  later  than  March  15, 1948,  the  results  of  its  study  and  investigation, 
together  with  such  recommendations  as  to  necessary  legislation  and  such  other 
recommendations  as  it  may  deem  advisable,  and  shall  make  its  final  report  not 
later  than  January  2,  1949. 

[Sec.  404.  The  committee  shall  have  the  power,  without  regard  to  the  civil- 
service  laws  and  the  Classification  Act  of  1923,  as  amended,  to  employ  and  fix 
the  compensation  of  such  officers,  experts,  and  employees  as  it  deems  necessary 
for  the  performance  of  its  duties,  including  consultants  who  shall  receive  compen- 
sation at  a  rate  not  to  exceed  $35  for  each  day  actually  spent  by  them  in  the  work 
of  the  committee,  together  with  their  necessary  travel  and  subsistence  exi)enses. 
The  committee  is  further  authorized,  with  the  consent  of  the  head  of  the  depart- 
ment or  agency  concerned,  to  utilize  the  services,  information,  facilities,  and 
personnel  of  all  agencies  in  the  executive  branch  of  the  Government  and  may 
request  the  governments  of  the  several  States,  representatives  of  business,  indus- 
try, finance,  and  labor,  and  such  other  persons,  agencies,  organizations,  and 
instrumentalities  as  it  deems  appropriate  to  attend  its  hearings  and  to  give  and 
present  information,  advice,  and  recommendations. 

[Sec.  405.  The  committee,  or  any  subcommittee  thereof,  is  authorized  to  hold 
such  hearings ;  to  sit  and  act  at  such  times  and  places  during  the  sessions,  recesses, 
and  adjourned  periods  of  the  Eightieth  Congress ;  to  require  by  subpena  or  other- 
wise the  attendance  of  such  witnesses  and  the  production  of  such  books,  papers, 
and  documents  :  to  administer  oaths  ;  to  take  such  testimony  ;  to  have  such  print- 
ing and  binding  done ;  and  to  make  such  expenditures  within  the  amount  appro- 
priated therefor ;  as  it  deems  advisable.  The  cost  of  stenographic  services  in 
reporting  such  hearings  shall  not  be  in  excess  of  25  cents  per  one  hundred  words. 
Subpenas  shall  be  issued  under  the  signature  of  the  chairman  or  vice  chairman 
of  the  committee  and  shall  be  served  by  any  person  designated  by  them. 

[Sec.  406.  The  members  of  the  committee  shall  be  reimbursed  for  travel, 
subsistence,  and  other  necessary  expenses  incurred  by  them  in  the  performance  of 
the  duties  vested  in  the  committee,  other  than  expenses  in  connection  with  meet- 
ings of  the  committee  held  in  the  District  of  Columbia  during  such  times  as  the 
Coir^ress  is  in  session. 

[Sec.  407.  There  is  hereby  authorized  to  be  appropriated  tlie  sum  of  $150,000, 
or  so  much  theerof  as  may  be  necessary,  to  carry  out  the  provisions  of  this  title, 
to  be  disbursed  by  the  Secretary  of  the  Senate  on  vouchers  signed  by  the  chair- 
man.] 

[TITLE  Y3  TITLE  TV 

DEFINITIONS 

Sec.  [soil  401.  When  used  in  this  Act— 

(1)  The  term  "industry  affoptinc  eommei'ce"  means  any  industry  or  activity 
in  commerce  or  in  which  a  labor  dispute  would  burden  or  obstruct  commerce  or 
tend  to  burden  or  obstruct  commerce  or  the  free  flow  of  commerce. 

(2)  The  term  "strike"  includes  any  strike  or  other  concerted  stoppage  of  work 
by  employees  (including  a  stoppage  by  reason  of  the  expiration  of  a  collective- 
bargaining  agreement)  and  any  concerted  slow-down  or  other  concerted  interrui)- 
tion  of  operations  by  employees. 

(3)  The  terms  "commerce",  "labor  disputes",  "employer",  "employee",  "labor 
organization",  "representative",  "person",  and  "supervisor"  shall  have  the  same 
meaning  as  when  used  in  the  National  Labor  Relations  Act  as  amended  by  this 
Act. 

SAVIXG   PROVISION 

Sec.  [502]  402.  Nothing  in  this  Act  shall  be  construed  to  require  an  individual 
employee  to  render  labor  or  service  without  his  consent,  nor  shall  anything  in 
this  Act  be  construed  to  make  the  quitting  of  his  labor  by  an  individual  employee 
an  illegal  act;  nor  shall  any  court  issue  any  process  to  compel  the  performance 
by  an  individual  employee  of  such  labor  or  service,  without  his  consent ;  nor  shall 
the  quitting  of  labor  by  an  employee  or  employees  in  good  faitli  becaiise  of  abnor- 
mally dangerous  conditions  for  work  at  the  place  of  employment  of  such  employee 
or  employees  be  deemed  a  strike  under  this  Act. 
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SEPAEABILITY 


Sec.  [503]  ^03.  If  any  provision  of  this  Act,  or  the  application  of  such  pro- 
vision to  any  person  or  circumstance,  shall  be  held  invalid,  the  remainder  of  this 
Act,  or  the  application  of  such  provision  to  persons  or  circumstances  other  than 
those  as  to  which  it  is  held  invalid,  shall  not  be  effected  thereby. 

Note. — Section  23  of  the  bill  provides  that  the  amendments  made 
by  the  bill  shall  take  effect  60  days  after  the  date  of  its  enactment. 

SUPPLEMENTAL  VIEWS  OF  MR.  SMITH 

As  chairman  of  the  committee  I  shall  work  for  the  passage  of  the 
bill  rejDorted  by  the  committee. 

The  Taft-Hartley  Act  of  1947  attempted  to  correct  the  imbalance 
of  the  Wagner  Act  by  providing  protection  for  employers  as  well  as 
unions  and  by  strengthening  the  rights  of  employees.  The  keynote  of 
President  Eisenhower's  recommendations  of  January  11, 1954,  rounded 
out  the  picture  by  recommending  even  greater  rights  for  individual 
employees.  These  rights  are  a  proper  concern  of  our  Federal  labor 
policy. 

One  of  the  most  important  of  the  President's  recommendations  con- 
cerned strike  votes.  The  President  said : 

In  the  employer-employee  relationship  there  is  nothing  which  so  vitally  affects 
the  individual  employee  as  the  loss  of  pay  when  he  is  called  on  strike.  In  such 
an  important  decision  he  should  have  an  opportunity  to  express  his  free  choice 
by  secret  ballot  held  under  Government  auspices. 

S.  2650  as  introduced  contained  a  provision  for  a  strike  vote.  Al- 
though that  and  a  number  of  other  strike  vote  proposals  were  con- 
sidered, the  Committee  bill  is  silent  on  this  subject.  I  shall  support 
any  amendment  reasonably  calculated  to  carry  out  the  President's 
recommendation. 

SUPI^LEMENTAL  VIEWS  OF  I^IPv.  GOLDWxiTER 

With  the  few  exceptions  noted  below  I  support  the  provisions  of 
S.  2650  as  reported  by  the  committee.  I  do  this  even  though  I  believe 
the  weight  of  the  evidence  presented  before  the  committee  in  its  1953- 
54  hearings  dictate  against  some  of  the  concessions  made  to  labor  or- 
ganizations. In  other  instances  I  would  have  preferred  to  strengthen 
the  law  to  provide  remedies  for  demonstrated  abuse  by  labor 
organizations. 

In  my  opinion  S.  2650,  as  introduced,  carried  out  the  recommenda- 
tions of  President  Eisenhower.  On  three  subjects,  namely,  freedom 
of  speech,  secondary  boycotts,  and  voting  rights  of  economic  strikers, 
the  committee  has  modified  the  President's  recommendations  to  the 
point  where  we  are  unable  to  concur.  On  the  subject  of  Federal  pre- 
emption of  State  law,  the  President  has  recognized  the  problems 
created  by  various  decisions  in  the  courts,  but  is  not  yet  prepared  to 
make  a  specific  recommendation.  Because  I  believe  that  problem  is  so 
acute  and  so  immediate,  I  shall  propose  a  floor  amendment  based  upon 
the  recommendations  of  scores  of  witnesses. 

In  one  instance,  the  committee  bill  ignores  entirely  a  specific  rec- 
ommendation of  the  President.  I  shall  give  my  support  to  a  floor 
amendment  which  carries  out  the  President's  recommendation  for 
secret  strike  ballots. 
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FEDERAL   PREEMPTION    OF   STATE   LAW 

I  have  searched  the  legislative  history  of  the  Taft-Hartley  iVct 
to  find  any  suggestion  of  intent  to  deprive  the  States  of  their  tradi- 
tional power  to  regulate  such  things  as  strikes,  picketing,  boycotts,  and 
lockouts.  With  the  exception  of  one  interchange  between  Representa- 
tive Hartley  and  Representative  Kersten  the  record  is  barren.  In  that 
exchange  :Mr.  Hartley  assured  Mr.  Kersten  that  the  new  law  would 
not  affect  the  Wisconsin  laws  governing  labor-management  relations 
(Congre^ional  Record,  June  4,  1947,  p.  6540).  If  the  people  of  a  sov- 
ereign State  cannot  adopt  legislation  to  regulate  strikes,  picketing, 
boycotts,  or  lockouts  when  these  activities  interfere  with  the  daily  lives 
of  their  citizens,  then  the  people  of'  the  State  have  lost  their 
sovereignty. 

But  by  a  process  of  judicial  determination  we  have  arrived  at  the 
point  where  virtually  no  State  law  regulating  imion  conduct  remains 
valid.  It  is  only  by  virtue  of  the  wisdom  of  the  framers  of  the  Taft- 
Hartley  Act  in  writing  section  14(b)  that  those  16  States'  laws  ])ro- 
hibiting  compulsory  union  membership  remain  in  effect. 

The  subject  of  State  versus  Federal  jurisdiction  received  more  atten- 
tion from  witnesses  than  any  other  subject.  During  the  1953  hearings 
42  employer  witnesses  and  the  majority  of  the  expert  witnesses  rec- 
ommended a  return  to  the  States  of  the  power  to  regulate  in  this  field. 
A  considerable  portion  of  the  1954  hearings  was  also  devoted  to  this 
subject. 

The  rule  of  Federal  preemption  has  been  most  harmful  to  the  small 
manufacturer,  the  retailer,  and  the  small  service  business.  These  are 
the  people  who  are  most  quickly  hurt  by  the  strike  or  picket  line.  If 
the  strike  or  picketing  is  unlawful  under  Federal  law  they  may  per- 
haps obtain  a  cease-and-desist  order  from  the  NLRB  in  about  18 
months.  That  is  small  satisfaction  to  the  employer  who  either  vielded 
to  the  union's  demands  or  went  into  bankruptcy  17  months  earlier.  If 
the  strike  or  picketing  is  unlawful  under  the  State  law,  the  employer 
who  goes  to  the  county  judge  for  relief  is  informed  that  under  the 
decision  of  the  Supreme  Court  in  the  Garner  case  the  State  law  is  in 
invalid. 

In  Garner  v.  TeamMers  decided  December  14,  1953,  it  vras  held 
tliat  a  State  court  was  without  power  to  enjoin  an  organizational  strike 
because  such  a  strike  might  violate  section  8(b)(2)  of  the  Federal 
act.  Thus  the  mere  presence  of  a  potential  violation  of  the  Federal  act 
was  held  sufficient  to  oust  the  State  of  jurisdiction. 

In  Z7.  A.  W.  v.  O'Brien  (339  U.S.  454),  the  Court  invalidated  a 
Michigan  law  requiring  strike  votes  on  the  ground  that  it  attem]:>ted 
to  impose  upon  the  right  to  strike  recognized  by  the  Federal  act,  a 
condition  at  variance  with  the  requirements  of  that  law  applying  to 
strikes. 

In  Amalgamated  Association  v.  Wisconsin  Board  (840  U.S.  383), 
the  public  utility  antistrike  law  of  Wisconsin  was  invalidated  on  the 
ground  that  it  attempted  to  prohibit  strikes  which  the  Federal  act 
permits. 

For  practical  purposes  Federal  intervention  has  destroyed  the  power 
of  the  States  to  prevent  or  to  minimize  strikes,  picketing,  boycotts, 
and  lockouts.  Tlie  trend  that  Supreme  Court  decisions  have  taken 
makes  it  doubtful  that  the  States  now  can  regulate  even  within  the 
area  of  labor  relations  left  ungoverned  by  the  Federal  act. 
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Because  I  believe  it  essential  that  the  doctrine  of  preemption  be 
reversed  and  the  powers  of  the  States  returned,  I  intend  to  offer  the 
following  amendment  on  the  Senate  floor : 

Nothing  in  this  Act  shall  be  construed  to  nullify  or  impair  the  power  of  any 
State  or  Territory  to  regulate  strikes,  picketing,  boycotts,  or  lockouts,  provided 
such  regulation  does  not  purport  to  permit  any  conduct  by  an  employer  or  a  labor 
organization  specifically  described  as  an  unfair  labor  practice  in  section  8  of  this 
Act  or  prohibited  by  title  III  of  this  Act,  or  to  enforce  collective  bargaining 
contracts  not  in  conflict  with  this  Act. 

The  proposed  amendment  would  not  materially  affect,  or  conflict 
with,  the  regulatory  plan  established  by  the  Taft-Hartley  Act.  The 
amendment  would  not  enable  any  State  to  deny  employees  the  right 
to  unionize  and  to  bargain  collectively.  The  procedure  for  determining 
representation  questions,  established  by  section  'J,  would  remain  fully 
operative.  The  obligation  to  bargain  in  the  Federal  law  would  remain 
effective  and  any  violation  would  continue  to  be  an  unfair  labor  prac- 
tice. Similarly,  the  employee  discriminated  against  because  of  union 
activity  could  obtain  reinstatement  and  back  pay  through  the  offices  of 
the  NLRB.  None  of  the  proscriptions  of  section  8(a)  (defining  em- 
ployer unfair  labor  practices)  would  be  disturbed. 

The  proposed  amendment  would  permit  State  action  barring,  for  ex- 
ample, recognition  strikes  which  under  NLRB  determinations  are  not 
prohibited  by  Federal  law.  It  would  permit  a  State  court  to  act  to  stop 
mass  and  coercive  picketing  which  are  prohibited  by  Federal  law.  It 
would  validate  State  laws"  prohibiting  secondary  boycotts,  stranger 
picketing,  picketing  in  the  absence  of  a  labor  dispute,  picketing  for  an 
illegal  objective,  and  State  laws  requiring  a  vote  to  authorize  a  strike. 

The  power  to  enforce  collective  bargaining  contracts  traditionally 
has  been  exercised  by  the  States.  There  does  not  appear  to  be  any  hold- 
ing to  date  that  section  301  confers  exclusive  jurisdiction  upon  the 
Federal  courts.  However,  it  appears  advisable  to  now  make  it  clear 
that  it  does  not  so  do.  The  last  clause  of  the  suggested  amendment 
would  preserve  the  power  of  the  State  courts  to  entertain  suits  for  the 
enforcement  of  contracts  and  to  apply  the  remedies  which  they  deem 
necessary. 

FREEDOlVr    OF    SPEECH 

The  provision  in  the  Taft-Hartley  Act  (sec.  8(c))  guaranteeing  to 
emj^loyers  and  labor  organizations  the  right  to  speak  freely  upon  the 
subject  of  unionism  if  such  expression  contains  no  threat  of  reprisal  or 
force,  or  promise  of  benefit  was  the  culmination  of  a  series  of  efforts 
on  the  part  of  Congress  to  curb  the  efforts  of  the  NLRB  to  seal  the 
mouths  of  employers  upon  this  subject.  It  was  a  recognition  by 
Congress  that  it  is  healthy  to  have  all  sides  of  the  subject  presented  to 
the  emplo3'ees. 

The  1947  amendment  did  not  end  the  problem.  Our  1953  hearings 
are  ^eplet?,  witli  evidence  that  the  NLRB  did  not  carry  out  the  intent 
of  Congress  with  resnect  to  this  provision.  In  General  Shoe  Corp. 
(77  N.L.R.B.  18)  the  NLRB  determined  that  the  free-speech  pro- 
vision did  not  require  it  to  consider  as  privileged  noncoercive  state- 
ments of  an  employer  in  a  preelection  atmosphere  when  it  was  con- 
sidering objections  "to  the  conduct  of  an  election.  In  other  words,  the 
free-speech  amendment  was  not  to  be  applied  in  election  cases. 
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Again,  in  a  series  of  cases  beginning  with  Bonwit  Teller  (96 
X.L.R.B.  608),  the  NLRB  revived  the  ''captive  audience"  doctrine 
of  Clark  Brothers  (70  X.L.R.B.  60).  which  Congress  had  specifically 
condemned  in  1947.  It  became  an  unfair  labor  practice  for  an  employer 
to  make  a  noncoercive  speech  to  his  employees  on  the  subject  of 
unionism  on  the  employer's  property  even  though  the  speech  was 
made  on  the  employees'  own  time,  attendance  was  voluntary,  and  the 
union  made  no  request  to  reply. 

In  a  third  series  of  cases  the  NLRB  held  that  mere  interrogation 
by  an  employer  of  employees  as  to  union  affiliation  or  activity  is  an 
unfair  labor  practice. 

The  NLRB,  as  now  constituted,  has  extensively  limited  if  not  re- 
versed the  three  series  of  cases  mentioned  above.  I  quote  with  com- 
mendation a  sentence  from  the  decision  in  Livingston  Shirt  (107 
N.L.R.B.  No.  109)  : 

If  the  privilege  of  free  speech  is  to  be  given  real  meaning,  it  cannot  be  qualified 
by  grafting  npon  it  conditions  which  are  tantamount  to  negation. 

In  his  January  11,  1954,  message  President  Eisenhower  said: 

The  right  of  free  speech  is  fundamental.  Congress  should  make  clear  that  the 
right  of  free  speech,  as  now  defined  in  the  act,  applies  equally  to  labor  and  man- 
agement, in  every  aspect  of  their  relationship. 

The  Smith  bill  (S.  2650),  as  introduced,  carries  out  the  President's 
recommendation  and  at  the  same  time  bolsters  and  affirms  those  deci- 
sions of  the  reconstituted  NLRB  which  we  so  much  endorse.  It  would 
merely  add  to  the  provision  of  present  law  the  words : 

nor  shall  it  be  the  basis  for  setting  aside  an  election  conducted  under  section  9. 

If  the  recommendation  of  the  majority  with  respect  to  free  speech 
is  placed  in  the  law,  we  predict  a  continuation  of  Board  and  court 
litigation  and  the  result  that  free  speech  will  remain  guaranteed  in 
every  field  but  labor-management  relations. 

SECONDARY  BOYCOTTS 

In  his  message  of  Taft-Hartley  amendments,  the  President  stated : 

The  prohibitions  in  the  act  against  secondary  boycotts  are  designed  to  protect 
innocent  third  parties  from  being  injured  in  labor  disputes  that  are  not  their 
concern.  The  true  secondary  boycott  is  indefensible  and  must  not  be  permitted. 

During  our  1953  hearings  the  late  Senator  Taf t  stated : 

I  think  that  [a  secondary  boycott]  is  an  absolute  denial  of  the  entire  theory  of 
free  collective  Ibargaining  and  free  business  in  the  United  States. 

Yet  the  majority  has  voted  out  a  bill  which  makes  no  attempt 
whatsoever  to  close  any  of  the  loopholes  in  the  piesent  law  and  which 
at  the  same  time  makes  concessions  to  unions  which  are  much  broader 
than  those  recommended  by  the  Pi'esident.  Our  hearings  provide 
literally  hundreds  of  examples  of  what  we  would  deem  true  secondary 
boycotts  for  which  present  law  provides  no  remedy.  (See  for  example, 
record  pp.  1092-1093;  975-976;  968;  1290-1291;  181;  2893;  161;  1016; 
747-752;  2798;  802-805.)  Present  law  is  only  violated  when  the 
pressure  is  exerted  upon  the  secondary  employer  through  his  em- 
ployees. Our  hearings  demonstrate  that  unions  have  discovered  that 
direct  threats  to  a  secondary  employer  (particularly  a  small  em- 
ployer)  are  just  as  effective  as  bringing  pressure  through  his  em- 
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T)loyees.  The  Schoeppel  bill  (S.  2989)  attempts  to  close  this  and  other 
loopholes  in  present  law.  I  reserve  the  right  to  support  S.  2989  when 
and  if  it  is  ofTpi-ed  as  an  amendment  to  the  committee  bill. 

President  Eisenhower  recommended  that  concerted  action  be  per- 
mitted ajjainst  secondary  employers  where  the  secondary  employer  is 
performing  farmed-out  work  for  the  account  of  another  employer 
M'hose  employees  are  on  strike.  This  recommendation  is  an  answer 
to  the  often  repeated  complaint  of  unions  that  a  struck  employer 
miofht  contract  out  his  struck  work  to  another  employer  and  that 
members  of  the  same  local  which  was  striking  might  be  forced  to  act 
as  strikebrealcers  against  their  fellow  union  members.  I  agree  that 
miions  arc  entitled  to  relief  in  such  situations  if  certain  tests  are  met. 
The  strike  against  the  primary  employer  should  be  a  lawful  strike; 
the  strike  should  not  violate  the  terms  of  an  existing  collective-bar- 
gaining agreement;  and  the  strike  should  be  one  ratified  or  approved 
b}'  a  representative  of  such  employees  whom  the  primary  employer 
recognized  or  was  required  to  recognize  when  the  strike  began.  If  a 
union  is  to  be  permitted  to  use  secondary  pressures,  it  cannot  in  good 
conscience  oliiect  to  these  limitations  upon  its  primary  strike.  The 
committee  bill  drops  the  third  test.  Under  the  committee  bill  a  union 
coidd  call  a  strike  against  a  secondary  employer  to  obtain  recog- 
nition by  the  primary  employer.  It  was  the  use  of  the  secondary 
boycott  as  an  orgaiiizing  tool  that  Congress  in  1947  considered  most 
reprehensible.  In  those  situations  the  injured  third  party  is  not  only 
the  employer  but  the  majority  of  his  employees  who  may  be  forced 
to  join  the  union  against  their  will.  I  cannot  be  a  party  to  the  granting 
of  such  a  license. 

The  committee  bill  also  substitutes  the  words  "labor  dispute"  for 
the  word  "strike"  and  thereby  opens  a  wide  door  to  abuse.  Any 
disagreement  during  contract  negotiations  may  be  termed  a  labor 
dis]5ute.  A  union  could  thus  use  secondary  pressures  as  tools  to  assist 
it  in  obtaining  more  favorable  terms  in  its  contract  with  the  primary 
employer.  I  intend  to  urge  the  Senate  to  substitute  the  language  of 
the  Smith  bill,  as  introduced,  for  that  of  the  committee  bill. 

The  President  also  recommended  that  concerted  action  be  perm.itted 
against  the  secondary  employer  where  the  employers  were  jointly 
engaged  on  a  building  construction  ]'>roject.  I  do  not  believe  that  a 
case  has  been  made  for  relief  in  such  situations.  The  ultimate  practical 
result  woidd  appenr  to  be  the  renuired  unionization  of  every  employee 
who  seeks  to  work  in  the  building  construction  industry.  The  em- 
ployees of  the  primary  employer  would  walk  off  the  job  any  time  a 
nonunion  secondary  employer  commenced  work  on  the  construction 
job.  In  any  event,  the  relief,  if  granted,  should  meet  the  same  tests 
provided  in  the  Smith  bill  as  introduced. 

VOTING   RIGHTS    OF    ECONOMIC    STRIKERS 

Under  the  present  act,  as  under  the  Wagner  Act,  an  economic  striker 
who  is  permanently  replaced  is  not  entitled  to  reinstatement.  The 
act  also  provides  that  a  permanently  replaced  economic  striker  may 
not  vote  in  an  election  to  choose  a  bargaining  agent.  The  purpose  of 
the  clause,  to  assure  to  current  employees,  not  to  former  employees, 
the  right  to  select  the  current  employees'  bargaining  representative 
is  correct.  But  unions  fear,  perhaps  with  reason,  that  in  bad  times 
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an  employer  could  provoke  a  sti-ike.  replace  employees,  call  for  a  quick 
election,  and  break  the  union.  With  some  dissent  many  witnesses 
before  the  committee  agreed  that  providing^  ag-ainst  the  holding  of  an 
election  within  3  or  4  months  after  an  economic  strike  begins  would 
meet  the  unions'  criticism  of  present  law  without  infringing  upon 
the  fundamental  rights  of  employees  to  select  their  bargaining  repre- 
sentatives. An  employee  who  is  hired  only  for  the  duration  of  the 
strike  or  on  some  other  temporary  basis  should  not  be  deemed  a 
permanent  replacement  of  a  striking  employee,  nor  should  he  be 
allowed  to  vote. 

The  President  recommended  and  the  Smith  bill  (S.  2650),  as  intro- 
duced, provides  that  in  such  cases  the  employer  not  be  permitted  to 
file  for  an  election  until  tlie  strike  is  over  or  1  year  has  elapsed  and 
that  a  rival  union  may  not  file  for  a  period  of  4  months.  I  believe 
that  if  this  recommendation  erred  it  was  in  providing  too  long  a  time 
limitation  rather  than  too  short  a  one.  I  will  support  the  Smith 
bill,  as  introduced,  in  this  instance. 

SUPPLEMENTAL  VIEWS  OF  MR.  COOPER 

I  join  with  my  colleagues  in  voting  to  report  S.  2650,  for  the  reason 
that  it  proposes  several  amendments  to  the  Labor  Management  Rela- 
tions Act  of  1947  with  which  I  am  in  accord.  I  do  have  doubts  about 
certain  amendments  v/hich  S.  2650  proposes,  such  as  those  dealing 
with  secondary  boycotts,  free  speech,  and  State  powers.  I  wnll  reserve 
my  right  to  vote  on  the  Senate  floor  on  these  proposals  or  upon  any 
amendments  suggested  in  their  place  as  I  see  fit. 

SUPPLE^^IENTAL  VIEWS  OF  MR.  UPTON 

The  proposed  amendments  embodied  in  the  revised  flraft  of  S.  2650 
are  intended  to  implement  the  reconmiendations  of  the  President  with 
a  single  exception.  The  purpose  and  effect  of  these  amendments  is  set 
forth  in  the  I'oport  of  the  committee  with  which,  in  certain  respects,  I 
am  unable  to  agree. 

Freedom  of  speech. — Tliis  is  particularly  true  of  the  amendment 
relating  to  freedom  of  speech,  which  provides  that  no  "statement  of 
views  or  arguments,  either  written  or  oral,  which  contains  under  all 
the  circumstances  no  threat,  express  or  im.plied,  or  reprisal  or  force, 
or  offer,  express  or  implied,  of  benefit"  shall  be  deemed  either  an  inif air 
labor  practice  or  cause  for  setting  aside  an  election.  This  language 
implies  nothing  more  than  is  set  forth  therein,  yet  the  report  states 
that  under  this  amendment  tlie  Board  v;ould  be  authorized  to  con- 
sider the  employer's  "statements  as  evidence  of  unfair  labor  practices 
even  though  they  do  not  constitute  unfair  labor  practices  in  them- 
selves." (R.  17.)  This  statement  is  misleading,  if  not  inaccurate.  It  is 
obvious  from  the  terms  of  the  amendment  that  a  statement  which  con- 
tains neither  threat  nor  ]')romise  may  not  in  and  of  itself  be  taken  as 
evidence  of  an  unfair  labor  practice.  This  amendment  in  providing 
that  the  employer's  statement  may  be  considered  in  the  light  of  the 
attendant  circumstaiices  obviously  does  not  authorize  the  consideration 
of  a  statement  which  contains  neither  threat  nor  promise  as  evidence 
of  an  unfair  labor  practice.  It  is  only  when  the  attendant  circumstances 
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give  to  such  statement  the  character  of  a  threat  or  promise  that  it  may 
be  considered  as  evidence  of  an  unfair  labor  practice.  I  do  not  itind  the 
proposed  amendment  different,  except  in  form,  from  the  correspond- 
ing amendment  originally  contained  in  S.  2650.  However,  because  of 
the  difference  in  views  as  to  the  effect  of  the  present  amendment  I  pre- 
fer the  original  amendment. 

Secondary  boycotts. — The  proposed  amendment  relating  to  second- 
ary boycotts  is  broader  in  scope  than  the  like  amendment  originally 
contained  in  S.  2650.  For  this  reason,  I  prefer  the  original  amendment 
which  seems  to  me  to  be  more  nearly  in  accord  with  the  President's 
recommendation  on  this  subject. 

Although  I  have  joined  in  reporting  out  the  bill  in  its  present  form, 
I  wish  to  reserve  my  freedom  of  action,  especially  in  regard  to  the 
above-mentioned  subjects,  when  the  bill  is  taken  up  on  the  floor. 


32.  (83d  Congress,  2d  Session,  House  of  Representatives 

[Committee  Print]) 


LABOR-:\IANAGEMEXT  EELATIOXS:  REPORT  OF  THE 
COMMITTEE  OX  EDUCATION  AND  LABOR,  PURSUANT 
TO  H.  RES.  115,  ON  MATTERS  RELATING  TO  THE 
LABOR-MiVNAGEMENT  RELATIONS  ACT  OF  1947 

FOREWORD 

Tlie  Committee  on  Education  and  Labor  convened  a  public  hearing 
at  Washington  on  February  10,  1953,  to  explore  the  need  for  changes 
in  the  Labor-lNIanagement  Relations  Act  of  1947.  The  full  committee, 
having  no  other  legislative  business  then  mider  active  consideration, 
gave  its  undivided  attention  to  this  matter  for  the  next  3  months.  Manv 
witnesses  were  heard,  and  more  than  4,000  pages  of  testimony  were 
taken  before  the  hearing  closed,  on  May  8, 1953. 

The  months  which  followed,  including  the  period  of  congressional 
recess,  afforded  an  opportunity  to  study  and  analyze  this  voluminous 
record.  Shortly  after  Congress  reconvened,  the  President,  on  Janu- 
ary 11.  1954,  added  his  recommendations  for  changing  this  statute. 
The  committee  then  met,  and  it  was  unanimously  agreed  that  further 
hearings  were  not  necessary.  It  was  also  agreed  that  the  full  28-man 
committee  would  again  give  its  undivided  attention  to  this  subject,  this 
time  in  executive  session  to  work  out  amendments  in  the  light  of  the 
President's  recommendations  and  its  own  hearing  record.  This  execu- 
tive session  was  convened  on  February  17, 1954,  and  continued  through 
April  29,  1954,  when  it  was  adjourned  subject  to  the  call  of  the 
chairman. 

At  the  request  of  the  chairman,  counsel  prepared  amendments  re- 
flecting tlie  recommendations  of  the  President,  as  well  as  the  testimony 
in  the  committee's  own  1953  hearing  record.  In  addition,  each  member 
was  invited  to  offer  other  amendments  for  the  group's  consideration. 
In  this  connection,  the  chairman  wishes  to  commend  all  members  for 
the  manner  in  which  these  amendments  were  offered  and  debated.  The 
entire  executive  session  was  marked  by  faithful  attendance,  free  and 
able  discussion,  and  a  spirit  of  mutual  respect  and  fair  play  which  are 
a  credit  to  the  Congress. 

Many  amendments  were  agreed  upon,  each  adopted  by  majority  vote 
after  careful  deliberation  and  full  discussion.  Several  important  policy 
decisions  were  also  made  during  this  period.  The  following  is  an 
analysis  and  explanation  of  the  amendments  adopted  and  the  policies 
agreed  to  through  April  29, 1954. 

Samuel  K.  McConnell,  Jr.,  M.C., 


Chairman. 
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ANALYSIS  OF  AI^IENDISIENTS  TO  THE  LABOR-MANAGE- 
MENT RELATIONS  ACT  OF  1947  AS  ADOPTED  BY  THE 
COMMITTEE  ON  EDUCATION  AND  LABOR,  FEBRUARY- 
APRIL  1954 

I.    Administration  of  the  Act 

The  great  vreiglit  of  the  1953  hearing  record  singles  out  the  urgent 
need  for  speedy  and  impartial  adjudication  of  rights  under  this  law. 
This  one  compelling  issue  drew  the  attention  of  nearly  every  witness 
who  appeared  before  the  committee.  There  was  almost  unanimous 
criticism  of  NLRB  case-handling  delays,  and  a  widespread  charge  of 
bias  against  the  whole  agency. 

These  complaints  are  not  new.  They  have  been  made  and  documented 
repeatedly  through  nearly  all  of  the  years  of  the  Board's  existence.  We 
know  that  individual  officers  and  employees  may  be  blamed  for  im- 
proper actions  in  separate  cases.  We  are  convinced,  however,  that  the 
real  root  of  the  trouble  lies  not  in  individual  actions  alone,  but  in  the 
nature  of  the  job  which  Congress  entrusted  to  the  NLRB. 

Wo  would,  therefore,  revise  the  duties  of  this  agency.  We  would 
limit  it  to  purely  administrative  work,  and  place  in  the  Federal  courts 
the  judicial  function  which  was  improperly  vested  in  the  Board  from 
its  inception. 

The  forerunner  of  the  present  NT^RB  was  a  board  established  in 
1983  by  the  Administrator  of  the  National  Industrial  Recovery  Act. 
It  heard  so-called  section  7(a)  labor  cases  under  NRA  codes  of  fair 
competition.  After  it  had  functioned  for  al^ou.t  a  year,  a  dual  proposal 
was  made  which  would  have  given  it  statutorj^  authority  and  would 
have  written  into  law  some  of  its  own  decisions.  Congress  rejected 
these  suggestions,  but  did  authorize  its  elevation  to  the  status  of  a 
Presidential  board.  Thus  in  1934,  by  Executive  order,  it  became  a 
three-member  adjunct  of  tlie  Labor  Dpeartment  with  the  title  of 
National  Labor  Relations  Board.  Its  function  remained  the  adjudi- 
cation of  cases  under  section  7(a)  of  the  NRA. 

In  May  1935,  the  Supreme  Court  held  the  National  Industrial  Re- 
covery Act  unconstitutional.  With  the  NRA  thus  a  dead  letter.  Con- 
gress promptly  passed  the  Wagner  Act.  Under  that  act,  effective  July  6,. 
1935,  the  Board  became  a  three-member  independent  Federal  agency, 
retaining  its  old  title  of  National  Labor  Relations  Board.  Then, 
for  nearly  2  years  its  activity  was  closely  limited  because  of  doubts 
about  its  legality.  But  it  began  operating  on  a  full  schedule  in  early 
1937  when  the  constitutionality  of  the  Wagner  Act  was  upheld. 

From  that  time  forward  the  Board  has  remained  under  almost  con- 
tinuous fire  for  failure  to  perform  its  duties  in  an  even-handed,  im- 
partial manner.  In  1940  it  was  investigated  by  a  select  committee  of  the 
House.  There  followed  an  unsucessful  effort  to  amend  the  basic  law,, 
and  to  separate  the  Board's  judicial  function  from  its  other  duties. 
Next,  the  President  attempted  a  limited  internal  reorganization  of  the 
agency.  By  1946,  facing  continuing  complaints  about  the  Board  and  its 
decisions.  Congress  attempted  a  comprehensive  revision  of  the  law  in 
the  so-called  Case  bill,  which  was  vetoed  by  the  President.  The  follow- 
ing year,  1947,  Congress  once  more  undertook  the  task  of  amendment. 
This  time  it  succeeded,  with  passage  of  the  Taft-Haitley  Act.  That  act 


1499 

created  a  General  Counsel  to  handle  the  agency's  in^  estigating  and 
prosecuting  duties.  It  made  the  Board  a  live-member  body  to  handle 
the  judicial  function. 

Congress  felt  this  new  arrangement  would  create  an  unbiased  tri- 
bunal to  which  unfair  labor  practice  cases  could  be  presented.  This  hope 
did  not  materialize.  The  Board  soon  took  steps  to  intrude  upon  the 
General  Counsel's  independent  position.  It  appointed  its  own  Solicitor, 
reviewed  some  findings  of  the  General  CounsePs  field  assistants,  and 
required  the  General  Counsel  to  clear  certain  personnel  appoint- 
ments with  the  Board. 

In  1950  the  President  sought,  by  a  reorganization  plan,  to  restore 
to  the  Board  full  supervision  over  all  functions  of  the  General  Coun- 
sel. Congress  rejected  this  proposal.  Nevertheless,  because  the  Board 
had  already  usurped  part  of  the  General  Counsel's  authority,  the 
agency  continued  to  present  a  picture  of  overlapping  responsibility 
and  doubtful  judicial  capacity.  Dissatisfaction  and  criticism  contin- 
ued to  increase,  culminating  in  the  mass  of  testimony  before  this  com- 
mittee at  our  extensive  hearing  in  the  spring  of  1953. 

As  already  noted,  we  are  convinced  that  tlie  root  of  this  problem 
is  the  nature  of  the  job  which  Congress  entrusted  to  the  NLRB.  Stat- 
ing the  case  even  more  precisely,  the  root  of  the  problem  can  be  said 
to  be  the  manner  in  which  Congress  directed  that  unfair  labor  prac- 
tice cases  be  adjudicated. 

TRIAL   IN    FEDERAL   COURTS 

Accordingly,  the  committee  agreed  to  divest  this  agency  of  its  so- 
called  judicial  function.  Instead,  we  require  that  unfair  labor  practice 
cases  be  tried  before  the  appropriate  Federal  district  courts  througli- 
out  the  country.  The  NLRB  would  be  limited  to  handling  representa- 
tion matters,  including  the  conduct  of  elections.  The  sepai-ate  statutory 
office  of  the  General  Counsel  would  l)e  eliminated,  and  his  independent 
statutory  duties  terminated.  The  agency  would  no  longer  investigate, 
prosecute,  or  adjudicate  unfair  labor  practice  cases.  In  the  future, 
complaining  parties  would  make  their  own  investigations,  furnish  their 
own  facts,  and  present  their  own  cases  for  trial. 

The  committee  qualified  this  last  step  in  one  particular.  We  realize 
that  at  times  some  litigants  may  not  be  able  to  afford  counsel  fees. 
Therefore,  in  order  that  no  one  be  denied  his  full  rights  under  this 
amended  statute,  any  complaining  party  would  have  the  alternative 
right  to  present  his  own  case  to  the  court,  or  to  have  the  appropriate 
United  States  attorney  do  so  on  his  belhalf  without  cost. 

NLRB  DIFFERENT  FROM  ADMINISTRATIVE  AGENCIES 

In  analyzing  the  reasons  for  these  changes,  we  must  first  look  to 
the  duties  performed  by  the  NLRB.  We  find  them  basically  different 
from  those  of  other  Federal  agencies  in  the  so-called  administrative 
field. 

The  Wagner  Act  and  the  Taft-Hartley  law  spell  out  in  definite 
terms  the  conduct  which  constitutes  unfair  labor  practices.  The  func- 
tions of  the  Board  under  both  statutes  have  been  investigation  and 
factfinding — to  determine  whether  certain  acts  were  committed,  and 
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whether  such  acts,  if  proved,  violated  the  law.  Thus,  its  real  job  has 
been  to  determine  the  guilt  or  imiocence  of  individuals  under  these 
statutes.  In  neither  law  did  Congress  delegate  any  discretion  to  de- 
termine what  the  country's  labor  policy  ought  to  be.  It  gave  the 
Board  no  authority  to  decide  what  should  be  the  relations  among 
unions,  employers,  and  employees.  It  is  this  lack  of  authority  in 
policy  matters  which  sets  this  Board  apart. 

Other  Federal  agencies  are  not  so  restricted.  For  instance,  the  Civil 
Aeronautics  Administration  determines  what  safety  regulations  shall 
be  observed  on  airplanes  and  at  airports ;  the  Securities  and  Exchange 
Commission  regulates  the  conduct  of  stock  exchanges;  the  Federal 
Communications  Commission  has  wide  latitude  in  the  issuance  of 
radio  and  television  licenses;  the  Federal  Power  Commission  sets 
standards  for  construction  of  powerlines;  the  Interstate  Commerce 
Commission  has  discretion  to  determine  the  rates  a  public  carrier  may 
charge;  the  IFederal  Trade  Commission  decides  what  type  of  adver- 
tising and  other  trade  practices  can  be  permitted  in  the  public  interest. 

Each  of  these  agencies  necessarily  has  a  broad  grant  of  policymaking 
authority  from  Congress.  The  NLRB  has  none.  It  has  no  right  to 
tell  the  parties  to  unfair-practice  cases  what  they  ought  to  do  in  their 
dealings  with  each  other.  It  is  firmly  limited  by  statute  to  a  judicial 
finding  on  whether  specific  acts  violate  the  well-defined  terms  of  the 
law. 

A  TRUE  JUDICIAL  FUNCTION 

This  is  precisely  the  function  which  our  courts  perform.  It  is  the 
very  function  for  which  courts  were  established.  It  is  one  which 
they  alone  should  exercise.  It  should  never  have  been  placed  elsewhere. 

We  are  well  aware  that  our  courts  should  not  be  asked  to  under- 
take administrative  tasks.  We  have  therefore  carefully  avoided  divest- 
ing the  NLRB  of  any  of  its  administrative  duties.  These  remain 
unchanged.  In  this  connection,  we  follow  the  wise  counsel  of  the  late 
Chief  Justice  Hughes,  who,  when  Governor  of  New  York  in  1907, 
opposed  a  move  which  would  in  effect  have  made  the  courts  an  ad- 
ministrative body  to  issue  regulations  for  the  operation  of  railroads. 
He  wanted  administrative  agencies  to  issue  administrative  regulations, 
with  the  courts  burdened  only  by  their  historic  judicial  role. 

That  is  exactly  what  we  accomplish  here.  We  restrict  the  adminis- 
trative agency  to  an  administrative  job,  and  restore  purely  judicial 
function  to  the  courts. 

WORKLOAD  OF  THE  COURTS 

We  know  there  are  some  who  say  this  change  is  not  a  wise  one — 
because  our  Federal  courts  face  a  growing  backlog  of  judicial  business. 

We  view  this  superficial  objection  with  some  dismay.  For  we  hope 
the  day  will  never  come  when  Congress  will  deny  any  litigant  his 
proper  access  to  our  courts  simply  because  existing  court  facilities 
seem  to  be  overtaxed.  We  do,  however,  note  the  present  plight  of  our 
Federal  judiciary.  And  to  the  extent  that  unfair  labor  practice  cases 
add  to  its  burden,  we  recommend  that  Congress  promptly  take  the 
necessary  steps  to  increase  the  number  of  judges. 
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WORKLOAD  or  THE   NLRB 

We  might  also  note  that  the  so-called  caseload  of  the  NLKB  is  a 
most  inaccurate  gage  for  measuring  the  "cases"  which  we  would  dis- 
tribute among  our  86  Federal  district  courts.  While  statistics  show 
more  than  5,000  charges  filed  annually  with  the  NLRB,  it  should  be 
remembered  that  charges  are  basically  requests  for  investigation.  Al- 
most &0  percent  are  disposed  of  without  any  fonnal  action,  the  vast 
majority  either  dismissed  or  withdrawn  )3y  the  parties  themselves. 

Only  about  10  percent  of  these  charges  go  to  trial  today.  The  com- 
mittee proposal,  of  course,  would  eliminate  any  Federal  investiga- 
tion. Thus,  the  parties  would  no  longer  be  able  to  use  the  NLRB  for 
maneuvering  advantage  as  they  have  done  in  the  past.  Further,  we  see 
no  good  reason  why  the  parties  themselves  cannot  settle,  at  the  various 
stages  before  trial,  the  same  general  volume  of  business  which  is  now 
being  closed  in  the  NLRB  without  formal  action.  In  fact,  we  thing 
that  with  the  NLRB  no  longer  making  investigations,  genuine  bar- 
gaining and  speedier  voluntary  settlements  should  be  increased.  How- 
ever, substantial  issues  may  well  remain  in  about  the  same  10  percent 
which  go  to  trial  now.  If  so,  about  500  cases  a  year  would  probably  be 
tried  in  our  86  Federal  district  courts  under  the  committee  plan.  The 
Federal  Rules  of  Civil  Procedure  would  be  made  generally  applicable 
to  these  trials.  Such  rules,  along  with  specific  provisions  for  noninjury 
proceedings,  and  for  the  use  of  special  masters,  would  materially  re- 
duce the  impact  of  this  additional  case  load.  And,  that  these  new  cases 
may  not  work  an  added  hardship  in  districts  whose  dockets  are  unduly 
congested  at  the  present  time. 

THE  "human  relations"  CLAIM 

There  are  also  some  who  suggest  that  unfair  labor  practice  cases 
are  complicated  human-relations  matters,  and  should  not  be  placed 
before  the  courts.  Therefore,  they  say,  we  need  to  retain  NLRB's 
"experts'-  to  handle  them. 

This  odd  contention  would  merit  no  comment  Avere  it  not  a  reflec- 
tion on  the  judiciary.  We  would  first  point  out  that  our  courts  daily 
decide  cases  as  complex  on  their  facts  las  antitrust  matters,  and  as 
charged  with  emotion  as  domestic  relations.  Nor  do  our  courts  seem 
unfit  to  judge  those  matters  v/liich  this  statute  now  commits  to  tliem — 
injunctive  relief,  national  emergency  proceedings,  breaches  of  con- 
tracts, damage  suits  for  boycotts,  and  the  criminal  penalties  for  certain 
improper  money  payments.  They  will  experience  no  problem  with  the 
judicial  function  involved  in  unfair  practice  cases.  And  the  unhappy 
history  of  NLRB's  "experts''  indicts  tlie  judgment  of  those  who  would 
let  this  misplaced  function  remain  in  their  care. 

injunctions 

One  of  the  most  important  procedural  changes  in  the  committee 
plan  relates  to  injunctions.  LTnder  present  law,  final  orders  of  the 
Board  are  not  selfenforcing.  If  a  party  refuses  to  comiply  with  its 
order,  the  Board  petitionsthe  appropriate  United  States  court  of 
appeals  for  enforcement.  The  statute  then  provides  for  judicial  en- 
forcement after  review  by  the  appellate  court. 

85-167— 74— pt.  2—27 
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With  cases  tried  in  Federal  district  courts,  the  orders  of  the  dis- 
trict courts  would,  of  course,  be  self-enforcing  instruments.  The  regular 
appellate  procedure  through  courts  of  appeal  and  the  Supreme  Court 
would  be  available  to  all  litigants. 

Present  law  also  provides  for  the  issuance  of  temporary  restraining 
orders.  Tliese  are  issued  by  the  court  only  upon  petition  of  the  General 
Counsel  for  the  XLRB.  He  has  discretion  to  apply  for  a  temporary 
injunction  against  any  unfair  labor  practice,  whether  committed  by 
a  union  or  by  an  employer.  In  addition,  whenever  a  charge  alleges 
violation  of  the  boycott  provisions  of  section  8(b)(4),  he  rniiM  ask 
the  court  for  a  restraining  order  if  his  investigation  gives  him  reason- 
able cause  to  tliink  the  charge  is  true.  This  is  the  so-called  mandatory 
injunction  under  existing  law. 

Witli  cases  tried  in  Federal  district  courts,  judges  would  be  em- 
powered to  grant  appropriate  temporary  relief  pending  final  disposi- 
tion of  any  case.  This  temporary  injunctive  relief  would,  of  course,  be 
upon  the  petition  of  either  litigant — union  or  employer.  However, 
the  committee  agreed  that  before  such  temporary  orders  could  be 
issued,  certain  procedural  safeguards  must  be  observed.  These  are  pat- 
terned after  the  procedures  set  out  in  the  Norris-LaGuarclia  Act.  It 
would  be  necessary  that  the  complaint  be  under  oath.  A  public  hearing 
would  be  refjuired,  at  which  testimony  would  be  taken  to  support  the 
petition,  vrith  the  opportunity  to  cross-examine  and  present  opposition 
testimony.  In  addition,  it  would  be  necessary  that  the  court  make 
findings  of  fact  tluit :  (1)  The  unfair  practice  lias  been  committed  and 
will  be  continued  unless  restrained,  (2)  substantial  and  irreparable 
injury  will  follow,  (3)  greater  injury  would  flow  from  den3'ing  relief 
than  from  gTanting  it,  and  (4)  there  is  no  adequate  remedy  at  law. 

We  believe  these  procedures  should  safeguard  against  any  abuse  of 
the  right  to  obtain  temporary  injunctive  relief  in  appropriate  cases. 
But  we  would  add  one  further  restriction.  The  Norris-LaGuardia 
Act,  as  well  as  the  Taft-Hartley  Act,  authorizes  the  issuance  of  tem- 
porary restraining  orders  without  notice.  We  see  no  good  purpose 
served  bj^  such  ex  parte  injunctions,  and,  along  with  the  safeguards 
already  mentioned,  we  would  prohibit  the  granting  of  any  restraining 
order  unless  there  is  notice  and  an  opportunity  to  be  heard. 

JURISDICTIONAL   DISPUTES 

Section  8  (b)  (4)  (D)  of  existing  law  prohibits  strikes  or  boycotts 
forcing  an  employer  to  assign  work  to  members  of  one  union  instead 
of  another.  The  committee  would  make  no  change  in  this  section,  and 
the  prohibited  conduct  would  remain  an  unfair  labor  practice. 

Section  (k)  of  existing  law  empowers  the  Board  to  hear  and  de- 
termine these  jurisdictional  disputes,  unless  the  parties  themselves 
reach  a  settlement  within  10  days  after  a  charge  is  filed.  The  com- 
mittee does  not  believe  the  courts  should  be  required  to  determine 
which  union  is  entitled  to  do  certain  work.  The  regular  certification 
procedures  of  the  Board  are  obviously  better  suited  to  assist  in  de- 
termining such  questions. 

Therefore,  with  cases  tried  in  Federal  district  courts,  a  complaint 
alleging  violation  of  section  8  (b)  (4)  (D)  would  be  processed  just  as 
any  other  unfair  practice  complaint. 


1503 


NON-COMMUXIST  AFFmAVITS 


The  law  now  requires  union  officers  to  file  specified  Comnumist 
disclaimer  affidavits  before  tlieir  unions  may  litigate  unfair  practice 
charges  before  the  NLRB.  A  committee  amendment  would  require 
smiliar  affildavits  by  employers. 

Under  the  committee  plan,  an  employer  or  a  union  would  be  re- 
quired to  satisfy  the  court  of  compliance  with  these  affidavit  require- 
ments before  its  unfair  labor  practice  complaint  could  be  entertained. 
It  should  be  noted  here  that  no  such  affidavit  is  now  required,  nor 
would  one  be  required,  of  an  individual  who  seeks  redress  for  unfair 
{practices  committed  against  him  in  his  individual  capacity.  The 
affidavit  applies  only  to  those  who  act  in  a  representative  capacity. 

It  should  also  be  observed  that  the  affidavit  would  not  be  a  condition 
to  separate  access  to  the  courts  for  redress  of  a  wrong — for  example, 
a  common  law  tort— which  might  also  constitute  an  unfair  labor 
practice.  It  would  relate  only  to  cases  specifically  charging  violations  of 
the  amended  act's  unfair  practice  provisions. 

Equitable  relief  from  unfair  labor  practices  is  a  right  created  by 
statute.  It  is  not  a  common-law  right.  Congress  has  the  authority 
to  specify  reasonable  classifications  of  persons  who  may  lead  unions 
or  employers  into  court  to  redress  wrongs  under  this  statute.  There- 
fore, the  affidavit  requirement  is  a  proper  jurisdictional  condition 
which  may  be  attached  to  this  statutory  right. 

DISPOSITION   OF  PENDING   CASES 

Detailed  procedures  would  be  outlined  to  assure  the  orderly  adjust- 
ment of  the  Board  to  its  new  administrative  role.  No  case  pending 
before  the  Board  would  be  prejudiced  by  enactment  of  the  committee 
plan.  Neither  would  any  enforcement  proceedings  be  jeopardized. 
The  full  rights  of  litigants  would  be  preserved  in  the  disposition  of 
cases  pending  before  the  NLEB  when  these  amendments  are  adopted. 

With  the  courts  assuming  their  proper  judicial  role  in  the  future, 
the  Board  should  soon  be  able  to  keep  its  administrative  workload 
on  a  current  basis.  The  money  saving  to  the  taxpayers  in  the  new 
arrangement  would  be  a  substantial  one.  And  in  the  process,  the 
two  main  grounds  for  criticizing  the  Board  would  be  removed.  These, 
of  course,  are  the  perennial  charges  of  delay  and  bias. 

Experience  further  justifies  the  view  that  under  such  a  trial  pro- 
cedure, the  substantive  amendments  which  the  committee  adopted 
will  be  administered  in  a  manner  more  accurately  reflecting  the  intent 
of  Congress. 

II.  Coverage 

The  committee  adopted  one  amendment  to  section  2  (2),  the 
definition  of  "employer."  It  excludes  from  the  definition  any  person 
operating  a  cemetery,  a  mortuary,  or  an  undertaking  establishment. 

For  many  years  under  both  tJie  Wagner  and  Taft-Hartley  Acts, 
the  NLEB  did  not  assert  jurisdiction  over  these  businesses.  However, 
beginning  in  1951  with  the  Riverside  Memorial  Chapel  case  (92 
N.L.K.B.  238),  the  Board  held  them  subject  to  this  statute.  (See  also 
NLRB  v.  Hazen  and  Jaeger,  95  N.L.R.B.  137,  203  F.  2d  807,  and 
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NLRB  V.  Forest  Lawn  Memorial  Park  Ass'n,  97  M.L.E.B,  62,  206  F. 
2d  569,  cert,  denied  347  U.S.  915.) 

We  believe  that  neither  the  aims  nor  i)olicies  of  this  law  are  in  any 
way  served  by  its  application  to  cemeteries  and  mortuaries.  We  be- 
lieve that  Federal  jurisdiction  should  not  be  asserted  over  such  busi- 
nesses. We  view  them  as  particularly  fitting  subjects  for  local  regula- 
tion. The  amendment  will  make  certain  that  they  are  removed  from 
the  Federal  act's  coverage. 

III.  Union  Responsibility  for  Acts  of  Agents 

In  United  Brotherhood  of  Carpenters  v.  United  States^  330  U.S. 
395  (1947),  the  Supreme  Court  held  that  the  Norris-LaGuardia  Act 
absolved  employers  and  unions  from  responsibility  for  their  agents' 
actions,  unless  it  was  clearly  proven  that  the  agents'  actions  were 
either  previously  authorized  or  subsequently  ratified. 

Following  this.  Congress  enacted  sections  2  (13)  and  301  (e)  of  the 
present  act.  These  provide  that — 

•  •  •  whether  the  specific  acts  *  *  *  were  actually  authorized  or  subsequently 
ratified  shall  not  be  controlling. 

In  effect,  these  sections  provided  that  ordinary  agency  rules,  and 
ordinary  evidence,  will  establish  an  agent's  authority. 

Since  enactment  of  sections  2(13)  and  301(e),  many  persons  have 
been  fearful  that  a  union  would  be  liable  for  the  acts  of  its  members 
solely  because  of  their  membership.  Decisions  under  the  act  have 
not  justified  this  fear.  In  fact,  they  make  it  clear  that  acts  of  members 
are  not  automatically  considered  acts  of  tlie  union.  For  example, 
unions  have  been  held  accountable  only  for  violence  instigated  and 
approved  by  union  officials,  and  not  for  acts  of  individual  members 
occurriuir  away  from  a  picket  line.  (See  Sunset  Line  and  Tioine,  79 
N.  L.  R.^B.  lO'i-  Smith  Cabiniet,  81  N.  L.  R.  B.  138;  Perry  Nowell,  80 
N.  L.  R.  B.  47 ;  Colonial  Hardwood,  84  X.  L.  R.  B.  69 ;  Local  57  Operat- 
ing Engineers,  97  N.  L.  R.  B.  52.) 

The  committee  amendment  should  make  no  change  in  the  decisional 
pattern  under  the  two  affected  sections.  Nor  is  it  designed  to  bring 
about  any  change.  The  committee's  intention  is  to  allay  the  as  yet 
unfounded  fear  that  a  union  might  become  liable  for  a  member's  acts 
solely  because  of  his  membership. 

IV.  Discrimination 

The  committee  adopted  tvro  related  amendments,  clarifying  sec- 
tions 8(a)(3)  and  8 (b)(2).  Under  these  sections  an  employer  may 
make  a  union-shop  contract  with  a  union.  Under  such  a  contract,  an 
employee  may  be  discharged  if  he  fails  to  become  a  member  of  the 
union.  However,  there  are  tvro  qualifications  on  the  employer's  right 
to  discharge  an  employee  for  nomnembership.  First,  he  may  not  dis- 
charge him  if  he  was  denied  membership  for  a  reason  other  than  failure 
to  pay  dues.  Secorid,  he  may  not  discharge  him  if  he  has  reasonable 
grounds  for  thinking  that  membership  was  not  made  a^'ailable  to  that 
employee  on  the  same  general  terms  as  it  was  to  all  other  employees. 

Under  either  qualification,  it  would  appear  that  an  employer  could 
not  justify  the  discharge  of  any  employee  who  was  denied  union  mem- 
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bership  because  of  liis  race,  religion,  or  national  origin.  However,  it 
lias  been  pointed  out  to  the  conmiittee  that  these  types  of  discrimina- 
tion have  occurred  under  union-shop  contracts.  Tlierefore,  the  commit- 
tee adopted  amendments  to  sections  8(a)  (3)  and  8(b)  (2).  They  will 
make  certain  that  under  a  union-shop  agreement,  it  will  be  an  unfair 
labor  practice  for  (1)  an  employer  to  discliargc  a  man,  or  (2)  a  union 
to  seek  the  discharge  of  a  man,  if  the  union  has  denied  him  member- 
ship because  of  his  race,  religion,  or  national  origin. 

V.  Employer  Eefusal  To  Bargain 

Section  8(a)  (5)  of  the  act  now  states  that  it  shall  be  an  unfair  labor 
practice  for  an  employer  to — 

*  *  *  refuse  to  bargain  collectively  with  the  representatives  of  his  employ- 
ees *  *  * 

The  committee  considered  an  amendment  which  w'ould  have  re- 
quired that  the  representatives  be  "recognized  or  certified"  in  every 
case  under  chis  subsection.  The  proposal  sought  to  reverse  a  trend 
under  which  NLRB  decisions  have  failed  to  carry  out  congressional 
intent.  In  many  cases  where  an  employer  questioned  a  union's  majority 
status,  the  Board  nevertheless  required  him  to  bargain,  not  only  where 
no  election  was  Iiekl  but  often  wlicre  an  election  was  held  and  the 
union  lost.  (See  DeyendoMe  Wholesale  Company^  102  N.  L.  R.  B.  64; 
Poidtry  Aswciates,  hie.,  102  N.  L.  R.  B.  127;  Model  Mill  Company ^ 
103  N."L.  R.  B.  120:  and  ATmco  Dramage,  lOB  N.  L.  R.  B.  12.) 

These  decisions  were  invariably  based  by  the  Board  on  a  count  of 
union  membership  cards  among  t:he  affected  employees,  or  on  a  count 
of  so-called  authorization  cards  presented  by  the  union  to  support 
its  claim  of  interest.  Tliis,  despite  the  fact  that  the  present  act  re- 
pudiated the  Wagner  Act's  ''card  check"  practice,  and  substituted  for 
it  the  secret  ballot  election  of  section  9(c)(1). 

While  rejecting  this  line  of  N.L.R.B.  decisions,  and  endorsing  the 
law's  orderly  process  of  secret  ballot  elections  whenever  a  question  ex- 
ists about  a  union's  majority  status,  the  committee  nevertheless  decided 
it  was  not  necessary  to  adopt  the  suggested  amendment.  This  action 
was  based  on  the  Board's  recent  decision  {Walmac  Co.,  106  jST.L.R.B. 
244),  which  the  committee  views  as  a  correct  step  toward  reversing 
the  prior  trend.  That  case,  decided  October  29,  1953,  holds  that  tlie 
employer  is  not  obliged  to  recognize  a  union  prior  to  a  Board  election. 
It  also  affirms  the  view  that  to  sustain  a  charge  under  section  8(a)  (5) 
the  union  must  present  substantial  direct  evidence  that  the  employ- 
er's refusal  to  bargain  was  not  based  on  a  good-faith  doubt  of  the 
union's  majority  status.  (See  also  NLRB  v.  Top  Mode  Mfg.  Co..,  203 
F.  2d  482.) 

VI.  Boycotts 

In  1947  Congress  sought  to  ban  secondary  boycotts  by  enacting  sec- 
tion 8(b)  (4)  of  the  present  law.  It  is  now  clear  that  this  section  has 
failed  to  achieve  its  purpose.  Because  of  NLRB  and  court  interpreta- 
tions, and  because  of  deficiencies  in  statutory  language,  the  secondary 
boycott  flourishes  once  more. 

The  committee  has  therefore  substantially  rewritten  section  8(b) 
(4).  In  doing  so,  we  have  simplified  to  some  extent  its  complicated 
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statutory  language.  We  have  prohibited  labor  unions  or  their  agents 
from  engaging  in  conduct  designed  to  achieve  improper  objectives.  At 
the  same  time  we  have  protected  legitimate  union  activity. 

PRIMARY  ACTION — PRIMARY   SITUS 

In  rewriting  the  restrictions  on  secondary  action,  the  committee  in- 
tends that  they  shall  not  be  construed  to  interfere  with  proper  primary 
action  by  employees.  The  facts  in  some  cases  may  present  close 
distinctions  between  improper  secondary  action  and  permissible  pri- 
mary action.  However,  we  believe  that  proper  primary  action  will 
normally  occur  at  the  situs  of  a  primary  dispute,  and  not  at  neutral 
secondary  locations. 

In  this  coimection,  we  reject  the  suggestion  that  the  location  of  a 
primary  dispute  may  be  determined  by  any  "expanded"  or  "ro\'ing" 
situs  concept  such  acs  that  enunciated  in  the  Schultz  Refrigerated  Serv- 
ice case  (87  N.L.R.B.  602).  No  such  concept  was  envisioned  or  in- 
tended when  this  law  was  enacted.  The  statute  as  written  does  not 
justify  either  the  Schultz  decision  or  the  "roving  situs"  concept  which 
sprang  from  it. 

THREATS   AGAINST   EMPLOYERS 

The  phrase  ''to  threaten  or  coerce  any  employer"  is  not  in  the  present 
law.  It  is  now  added  to  achieve  two  important  objectives.  First,  it  will 
ban  economic  or  physical  coercion,  or  threats  thereof,  directed  at 
secondary  employeis.  Further,  it  will  ban  the  secondary  customer 
boycotts. 

The  committee  is  keenly  aware  of  the  effect  which  threats  of  sec- 
ondary activity  have  when  directed  at  managerial  or  supervisory 
personnel,  or  at  the  employers  themselves.  For  an  example  of  this 
boycott  technique,  assume  that  company  B  does  business  with  com- 
pany A.  Suppose  company  A's  employees  strike.  If  their  union  then 
induces  B's  employees  to  strike  in  order  to  force  B  to  stop  doing 
business  with  A,  the  present  law  would  be  violated.  However,  if  the 
union  elects  instead  to  go  directly  to  employer  B  to  achieve  the  same 
improper  objective,  the  present  statute  affords  no  relief.  (See  Con- 
way's Express,  87  N.L.R.B.  107,  195  F.  2d  906,  and  Arkansas  Ex- 
press, Inc.,  92  N.L.R.B.  255.)  Testimony  before  the  committee  in- 
dicated that  boycotts  through  neutral  employers  have  become  com- 
monplace. The  amended  section  will  block  this  evasion  of  the  act's 
intent. 

The  secondary  customer  boycott  is  usually  carried  out  where  the 
neutral  secondary  employer  deals  directly  with  the  public.  If  he  han- 
dles goods  made  by  another  employer  wnth  w^hom  a  union  has  a  dis- 
pute, that  union  pickets  his  place  of  business,  urging  the  public  not 
to  deal  with  him.  Since  this  neutral  businessman's  employees  are  not 
directly  induced  to  stop  work,  the  N.L.R.B.  and  the  courts  have  held 
the  union  action  is  not  unlawful.  (See  N.L.R.B.  v.  Service  Trade 
CImuffers,  191  F.  2d  65,  and  N.L.R.B.  v.  Crowley's  Milk  Co.,  208 
F.  2d  444.)  Testimony  before  the  committee  (1953  hearings,  p.  2158- 
2159)  cited  an  especially  clear  example  of  the  secondary  customer  boy- 
cott. It  occurred  at  Macy's  Department  Store  in  New  York  City. 
There,  tlie  store  handled  more  than  15,000  different  items.  A  sub- 
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contractor  for  a  producer  of  one  of  those  items  liad  a  dispute  with  his 
union.  His  union  picketed  Macy's.  Its  object  was  to  force  Macy's  to  stop 
handline:  the  item  made  by  that  one  producer.  This  coercion  of  a  neu- 
tral employer  is  wrong,  whether  applied  throuoli  his  customers  or  his 
employees.  The  amended  language  will  prevent  it. 

BOYCOTTS   BY   "aNY  PERSON'' 

The  language  of  the  present  statute  refere  to  boycotts  through 
"*  *  *  the  employees  of  any  employer  *  *  *."  The  NLRB,  relying 
on  the  definitions  of  "employer"  and  "employee"  in  section  2,  held 
that  it  is  not  unlawful  to  induce  a  secondary  boycott  by  those  not 
covered  by  these  definitions — railway  employees  and  agricultural  em- 
ployees, for  example.  (See  International  Rice  Milling  Co.^  84.  N.L.R.B. 
360,  and  Dl  Giorgio  Fruit  Corp.  v.  NLRB,  87  N.L.R.B.  720,  191  F.  2d 
642;  cert,  denied  342  U.S.  869.)  A  neutral  farm  or  railroad  employer, 
whether  he  or  his  employees  fit  the  act's  definitions,  is  injured  by  a 
secondary  boycott  just  as  any  other  neutral  is  injured.  The  amended 
act  will  give  appropriate  protection  to  all. 

"concerted"  refusals 

The  law  now  states  that  it  shall  be  unfair  to  engage  in  a  secondary 
boycott  through  a  "concerted"  refusal  to  do  certain  things.  If  the 
prohibited  objective  is  reached  through  the  actions  of  an  individual, 
rather  than  the  actions  of  a  group,  the  law  as  written  offers  no  relief. 
(See  NLRB  v.  International  Rice  Milling  Co.  Inc..,  341  U.S.  665.) 
Certairxly  the  victim  of  a  boycott  is  injured,  whether  the  prohibited 
end  is  attained  by  the  activity  of  one  individual,  by  a  series  of  indi- 
vidual acts,  or  by  the  concerted  activity  of  a  group.  The  committee, 
accordingly,  has  eliminated  the  requirement  that  activity  under  this 
section  be  "concerted." 

REFUSAL    to    enter    EMPLOYMENT 

The  act  now  forbids  a  refusal  to  handle  or  work  on  any  goods 
"*  *  *  in  the  course  of  *  *  *  employment  *  *  *"  where  the  object 
is  forcinc:  one  employer  to  stop  doing  business  with  another.  In 
Joliet  Contractors  (99  N.L.R.B.  1291,  202  F.  2d  606),  the  union 
induced  its  members  not  to  accept  jobs  with  certain  employers.  It 
thereby  sought  to  make  these  employers  stop  using  the  products  of 
certain  other  employers.  Thus,  secondary  employers  were  boycotted 
to  stop  them  from  doing  business  with  someone  else:  Plainly,  the 
prohibited  objective  was  attained  hereby  inducing  men  to  refuse 
employment,  just  as  surely  as  if  the  union  had  induced  them  not  to 
Jianclle  these  products  "in  the  course  of  their  employment."  However. 
it  was  held  that  the  wording  of  section  8(b)  (4)  did  not  permit  relief. 
The  committee  amendment  corrects  this  language  deficiency. 

STRIKES    AND    BOYCOTTS    FOR   RECOGNITION 

Section  8(b)  (4)  (B)  of  the  present  law  prohibits  secondary  strikes 
and  boycotts  to  force  recoo-nition  of  a  union  which  has  not  been 
certified  by  the  NLRB.  Tlie  present  section  8(b)(4)(C)   prohibits 
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primary  strikes  or  boycotts  to  force  recognition  of  a  union  if  a  different 
union  is  already  certified. 

The  committee  has  integrated  tliese  two  provisions  into  a  new  and 
more  comprehensive  clause  C  of  its  rewritten  section  8(1))  (4).  The 
new  clause  will  ban  any  strike  or  boycott  to  force  recognition  of  a 
union,  unless  that  union  is  certified  by  the  Board.  It  will  also  elimi- 
nate the  so-called  organizational  strike  or  boycott. 

Congress  has  decreed  that  employees  may  bargain  through  a  union. 
If  they  choose  to  have  a  union,  Congress  has  further  decreed  that 
their  employer  must  bargain  with  that  union.  However,  the  union  must 
be  freely  chosen  by  a  majority  of  the  employees.  To  assure  free  major- 
ity choice,  Congress  has  also  specified  peaceful  and  orderly  procedures 
for  determining  a  union's  majority  status.  Force  and  coercion  are  not 
among  these  procedures.  No  one  can  properly  contend  that  they  ought 
to  be.  They  are  plainly  contrary  to  the  fundamental  policy  of  tiiis  law 
and  sliould  not  be  tolerated.  They  are  wholly  improper  burdens  arid 
obstructions  on  commerce.  They  impair  not  only  the  interests  of  the 
public,  but  impede  the  legitimxate  interests  of  employers,  unions,  and 
employees.  They  are  a  direct  interference  with  rights  granted  em- 
ployees under  section  7. 

Yet  experience  shows  they  have  become  commonplace  through  the 
practice  of  boycotting  and  picketing  to  compel  recognition  of  a  union 
which  has  not  been  certified,  and  which,  in  too  many  instances,  has 
evaded  the  law's  certification  procedures.  Frequently,  the  union  trying 
to  compel  recognition  represents  only  a  small  minority  of  the  employ- 
ees. Very  often  the  disgraceful  situation  exists  where  it  represents  noiie 
of  the  employees,  and  the  pickets  themselves  are  total  strangers  to  the 
picketed  place  of  business.  If  a  union  does  not  represent  the  majority, 
the  employer  obviouslv  should  not  be  forced  to  recognize  it.  If  "it 
does  represent  the  majority,  then  it  should  gladly  seek  tlie  certification 
wliich  this  act  will  coiif  er  upon  it. 

The  amendment  will  not  prevent  an  employer  from  voluntarily 
I'ecognizing  a  majority  union  and  bargaining  with  it.  Some  of  tlie 
Xation's  most  peaceful  and  successful  bargaining  relationships  are 
products  of  voluntary  recognition.  The  committee  endoi-ses  and  en- 
courages this  peaceful  and  orderly  procedure. 

It  is  a  mistake  to  contend  that  either  section  8(c)  of  this  act,  or 
the  first  amendment  to  the  Constitution  can  protect  picketing,  strikes, 
or  boycotts  to  force  recognition  of  a  union,  or  to  compel  employees  to 
organize.  The  foundation  on  w^hich  Congress  built  the  Wagner  and 
Taft-Hartley  Acts  was  the  concept  of  free  collective  bargaining 
thi'ough  freely  chosen  representatives.  The  force  and  coercion  whicli 
we  ban  here  do  violence  to  the  concept  and  policy  of  both  statutes. 

CONSTRUCTION   PROJECTS 

Section  8(b)(4)(B)  of  the  committee  amendment  prohibits  the 
secondary  boycott.  The  committee  has  decided  that  this  prohibition 
shall  not  apply  in  two  situations.  The  fii'st  of  these  is  covered  by  the 
new  section  8(f),  relating  to  construction  projects.  It  specifies  that 
section  8(b)(4)(B)  shall  not  prohibit  secondary  activity  at  a  con- 
struction project  site,  provided  two  conditions  are  met.  First,  it  is 
necessary  that  the  secondary  employer  and  the  primary  employer  be 
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jointl}'  engaged  in  the  particular  construction  job.  The  relationship 
between  two  subcontractors  would  generally  satisfy  this  first  condi- 
tion. Likewise,  the  relationship  between  a  prime  contractor  and  one 
of  his  sul:)contractors.  Second,  to  except  the  boycott  of  the  secondary 
employer  from  the  provisions  of  section  8(b)  (4)  (B)  it  will  be  neces- 
sary that  the  employees  of  the  primary  employer  be  engaged,  at  the 
pai'ticular  job  site,  in  a  strike  which  itself  does  not  violate  this  act. 
It  should  be  borne  in  mind  that  a  recognition  or  organizational 
strike  would  violate  this  amended  act,  and  could  not  therefore  vali- 
date secondary  activity  under  this  exception.  It  should  also  be  borne  in 
mind  that  the  exception  applies  only  to  secondary  activity  at  the 
specific  construction  job  site,  and  the  lawful  strike  upon  which  the 
exception  depends  must  occur  at  the  same  site. 

FARMED-OUT   WORK 

The  second  exception  to  the  secondary  boycott  ban  of  section 
8(b)  (4)  (B)  relates  to  so-called  f armed-out  work.  It  appears  as  a  new 
subsection  8(g).  It  will  permit  striking  employees  to  induce  a  boycott 
of  w^ork  they  would  liave  done  but  for  the  strike,  if  their  employer 
engages  some  other  employer  to  do  that  work  for  him. 

Like  the  exemption  for  construction-project  boycotts,  this  excep- 
tion has  two  conditions.  First,  the  strike  against  the  primary  em- 
ployer must  itself  be  lawfiul.  Second,  the  "farmed-out"  work  being 
done  for  their  employer  must  be  work  the  primary  employees  would 
normalh"  do  were  it  not  for  the  strike. 

It  should  be  noted  that  the  amendment  refers  to  work  performed 
for  the  primary  employer.  This  means  work  lie  agreed  to  do,  but 
which,  because  of  the  strike,  he  engages  someone  else  to  do  for  him. 
It  does  not  mean  work  a  neutral  contractor  withdraws  from,  a  struck 
om]^loyer  and  places  with  another  employer,  and  which  the  latter 
does  for  his  own  account. 

VII.  Free  Speech 

The  Wagner  Act  did  not  contain  a  so-called  free  speech  provision 
Under  this  act,  the  Board  first  held  in  eli'ect  that  it  was  an  unfair 
labor  practice  for  an  employer  to  say  anytliing  critical  of  unions. 
(See  California  Cotton  Oil  Corjioration^  20  N.L.R.B.  540.)  Later 
the  courts  overruled  the  Board  in  American  Tn'oe  B ending .  134  F.  2d 
903,  and  Thomas  v.  Collins  (323  U.S.  516)  holding  that  an  esmployer's 
speech  was  not  unfair  if  it  vras  not  coercive.  Then  the  Board  ruled 
in  Monumental  Life  (69  N.L.R.B.  247)  that  an  antiunion  speech, 
though  not  coercive,  might  neveilheless  be  used  to  prove  that  in  a 
separate  and  unrelated  act  the  emplover  committed  an  unfair  practice 
Next,  t\\Q  Board  decided  in  CUrk  Brothers  Co.  (70  N.L.R.B,  802)' 
that  it  was  unlawful  for  an  employer  to  discuss  unionism  with  his 
workers  on  his  own  time  and  property. 

After  that.  Congress  intervened,  and  enacted  section  8(c),  the 
so-called  free  speech  provision  of  the  present  law.  That  section  pro- 
vides in  substance  that  noncoercive  statements  are  neither  unfair 
h^bor  practices  nor  evidence  thereof.  Congressional  intent  and  policy 
were  made  clear  and  emphatic.  The  legislative  history  immistakably 
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shows  that  Congress  meant  to  restore  to  both  sides  their  rights  to  freely 
express  their  views  on  hibor  matters.  Yet  the  NLRB  persisted  in  its 
discredited  etiorts  to  tinker  with  this  most  fundamental  right. 

The  Board  made  is  first  backward  strides  in  the  General  Shoe 
Corporation  case  (77  N.L.R.B,  124).  There  it  set  aside  an  election 
which  a  nnion  lost,  because  an  employer  exercised  his  right  of  free 
sj)eech  during  the  election  campaign. 

Then  by  degrees,  it  resurrected  the  repudiated  "captive  audience*' 
doctrine  of  the  Clark  Brothers  case  (supra).  In  a  series  of  decisions 
it  held  that  an  employer  may  not  discuss  union  matters  with  his 
workers  on  his  own  timea  nd  property  unless  he  gives  equal  time  and 
facilities  for  the  union  to  reply.  (See  Bonwit  Teller^  96  N.L.R.B.  73; 
Metropolitan  Auto  Parts,  99  N.  L.  R.  B.  73:  Hills  Brothers  Co_,  100 
N.L.R.B.  141 ;  Foreman  and  Clark,  101  N.L.R.B.  12;  and  John  Irving 
^'^'wes,  101  N.L.R.B.  21.) 

In  other  evasions  of  the  act's  directive,  the  Board  held  that  it  was 
unfair  per  se  for  an  employer  to  question  his  workers  about  any  aspect 
of  union  activity;  and  that  noncoei'cive  solicitation  to  strikers  to 
return  to  work  was  not  a  proper  use  of  an  employer's  right  of  free 
speech.  (See  Standard-Coosa-T hatcher  Co.,  85  N.L.R.B.  224;  Superior 
Company,  94  N.L.R.B.  90;  and  Cincinnati  Steel  Castings  Co.,  86 
N.L.R.B.  592.) 

In  tw^o  recent  decisions,  the  Board  made  an  attempt  to  reverse  its 
so-called  equal  facilities  {Bonw it-Teller)  doctrine.  Yet  it  still  could 
not  resist  the  urge  to  intrude  upon  and  regulate  in  an  area  where 
Congress  told  it  not  to  go.  In  the  Livingston  Shirt  case  (107  N.L.R.B. 
109)  it  ruled  that  an  employer  must  still  grant  in-plant  reply  time  to  a 
union  if  as  a  general  practice  the  union  is  not  permitted  to  carry  on  its 
organizing  activities  on  the  employer's  premises.  In  Peerless  Plyicood. 
(107  N.L.R.B.  106)  it  ruled  that  all  in-plant  speech  by  either  side 
would  be  banned  for  24  hours  before  the  election.  We  reject  the  Board's 
theory  that  a  sensible  ban  against  electioneering  around  the  pla-ce  of 
voting  can  be  extended  to  silence  either  side  for  an  arbitrary  period 
before  the  ti?ne  of  voting. 

In  view  of  all  these  decisions,  it  now  obviously  becomes  necessary 
that  Congress  again  intervene,  so  that  future  interpretations  under 
this  section  may  not  be  guided  by  NLRB  errors  of  the  past.  Accord- 
ingly, we  have  rewritten  section  8(c)  by  adding  the  new  language 
in  italic  below : 

(c)  The  expressing  of  any  views,  argument,  or  opinion,  or  the  dissemination 
tlaereof,  wliether  in  written,  printed,  graphic,  or  visual  form,  regardless  of  whether 
any  other  person  shall  express  shall  tuive  an  opportunity  or  forum  to  express  any 
vieirs,  argument,  or  opinion,  shall  not  constitute  or  be  evidence  of  an  unfair  labor 
practice  under  any  of  the  provisions  of  this  Act.  nor  he  taken  into  consideration 
in  setting  aside  any  election  iipnder  this  Act,  if  such  expression  contains  no 
threat  of  reprisal  or  force  or  promise  of  benefit. 

In  connection  with  the  phrase  *  *  *  or  promise  of  benefit  *  *  *'' 
the  committee  wishes  to  reiterate  its  meaning  as  expressed  in  the  con- 
ference report  on  the  1947  amendments.  In  that  report  (H.  Rept. 
No.  510,  80th  Cong.,  1st  sess.,  at  p.  1^5)  it  is  made  clear  that  when 
Congress  spoke  of  a  promise  of  benefit  in  section  8(c),  it  meant  only 
the  promise  of  a  "i^rohibited  favorable  discrimination.'' 
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VIII.  Bargaining  During  the  Life  of  a  Contract 

Section  8(d)  of  the  present  act  states  in  part  that  the  obligation 
to  bargain — 

*  *  *  shall  not  be  construed  as  requiring  either  party  to  discuss  or  agree  to  any 
modification  of  the  terms  and  conditions  contained  in  a  contract  for  a  fixed 
period,  if  such  moditlcation  is  to  become  effective  before  such  terms  and  conditions 
can  be  reopened  under  the  provisions  of  the  contract. 

In  Allied  Mills  (82  N.L.R.B.  99),  the  Board  said  this  merely 
removed,  during  the  life  of  the  contract,  the  obligation  to  bargain 
about  matters  specifically  covered  by  the  contract.  On  matters  not 
covered  by  the  contract,  the  Board  held  that  either  party  might  compel 
tlie  other  to  bargain  at  any  time.  (See  also  Tide  Water  Associated 
Oil  ComjMny,  85  N.L.E.B.  189,  and  Jacobs  Manufacturers,  94  N.L.R.B. 
175.) 

The  case  of  Otis  Elevator  (102  N.L.R.B.  72,  decided  January  29, 
1953),  illustrates  the  uncertainty  attending  the  statutory  obligation 
to  bargain.  In  that  case  the  union  and  the  employer  were  negotiating. 
Among  the  contested  matters  were  the  union's  requests  for  the  em- 
j^loyer's  time  study  data  and  for  permission  to  make  its  own  independ- 
ent time  studies.  A  strike  ensued.  After  it  was  settled,  the  parties 
executed  a  written  agreement  which  contained  no  provision  about 
time  study  records.  Later,  during  the  life  of  tlie  contract,  the  union 
again  asked  for  the  employer's  time  study  data,  and  for  permission 
to  make  its  own  time  studies.  The  employer  again  refused.  The  NLKB 
ordered  him  to  bargain  on  both  issues,  therebj^  arrogating  to  itself  the- 
rewriting  of  the  parties"  contract. 

Former  NLRB  Chairman  Herzog  requested  legislative  guidance 
about  section  8(d)  when  he  testified  before  the  committee  on  Febru- 
ary 24,  1953  (hearings,  p.  191).  He  said  that  congressional  intent  in 
this  area  was  "far  from  clear." 

If  collective  bargaining  shall  have  real  meaning,  then  a  collective 
bargaining  agreement  must  be  binding.  The  idea  of  a  "continuing 
duty"  to  bargain  is  incompatible  with  sanctity  of  contract  and  sta- 
bility in  labor  relations.  Tlie  first  purpose  of  a  contract  is  to  stabilize 
conditions  for  a  fixed  period  of  time.  Compulsory  bargaining  during 
the  life  of  any  contract  should  be  restricted  to  specific  matters  on  which 
the  contract,  by  its  own  terms,  expressly  requires  the  parties  to  bargain. 
The  committee  amendment  achieves  this  objective.  It  does  not,  of 
course,  interfere  with  the  right  of  the  parties  to  voluntarily  agree  to 
bargain  on  any  matter  during  the  life  of  their  contract. 

IX.  L^nfair  Practices  by  Contract  or  Custom 

Present  law  prohibits  11  acts  specified  as  unfair  labor  practices. 
Neither  the  law  nor  its  legislative  history  suggests  that  anyone  should 
be  specially  privileged  to  violate  the  law,  or  to  escape  accountability 
for  conduct  which  the  law  proscribes. 

Yet  decisions  under  the  act  hold  that  unlawful  conduct  is  validated 
simply  because  it  is  agreed  to  in  a  collective  bargaining  contract. 
(See  Conway's  Express,  87  N.L.R.B.  187,  195  F.  2d  906,  and  Pitts- 
burgh Plate  Glass  Co.,  105  N.L.R.B.  120.) 
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It  has  also  been  suggested  that  some  unLawful  activities  be  permitted 
to  continue  simply  because,  as  a  long-time  habit,  certain  persons  have 
engaged  m  them. 

The  committee  rejects  both  propositions.  The  new  subsection 
8  (h)  reverses  the  so-called  Conway  doctrine  (supra).  It  will  aKo 
prevent  the  adoption  of  any  similar  or  related  doctrine.  The  com- 
mittee believes  tb.at  if  this  statute  bans  an  act  as  unlawful,  then  it 
cannot  and  should  not  be  made  lawful  by  contract  or  custom. 

X.  Voting  Rights  of  Economic  Strikers 

In  a  1938  Wagner  Act  case  [Maclcay  Radio,  304  U.  S.  333)  the  Su- 
preme Court  held  that  when  employees  strike  over  wages,  hours,  or 
working  conditions  and  their  employer  replaces  them,  they  have  no 
right  to  reinstatement.  The  NLRB  then  held  that,  though  replaced 
and  without  right  to  reinstatement,  they  might  still  vote  to  determine 
what  union  would  represent  employees  of  their  former  employer. 
This  was  possible  as  long  as  the  strike  remained  "'current".  (See 
WurUzcr  Company,  41  N.L.R.B.  1074  and  42  KL.R.B.  532.) 

In  the  1945  Columbia  Pictures  Corporation  case  (63  N.L.R.B.  1500 
and  64  N.L.R.B.  490),  54  employees  struck  for  economic  reasons. 
4y  T^?!"i^^^y.^^'  replaced  them  with  52  new  emplovees.  Then  in  an 
JsfLRB  election  the  52  new  emplovees  voted  for  their  own  union  and 
the  54  former  employees  voted  for  another  union. 

To  correct  this  situation,  Congress  in  1947  enacted  section  9(c)  (3) 
oi  the  present  law.  The  second  sentence  of  that  subsection  provided 
that  permanently  replaced  economic  strikers  may  not  vote  in  NLRB 
Elections.  This  provision  has  been  criticized  as  a  potential  antiunion 
inst:rument.  Many  persons  have  expressed  the  fear  that  an  employer 
could  provoke  an  economic  strike,  replace  his  men  with  strikebreakers, 
and  in  an  early  NLRB  election  have  a  new  union  certified  through  the 
strikebreakers'  votes.  The  committee  amendment  eliminates  this 
possibility.  It  continues  the  present  prohibition  against  replaced 
economic  strikers'  voting.  But  it  specifies  that  a  competing  union 
may  not  petition  for  an  election  until  4  months  after  the  strike  be^rins 
It  also  restricts  an  employer's  right  to  ask  for  an  election.  He  must 
wait  1  year,  unless  the  strike  ends  before  that  time. 

XL  Union  Filing  Requirements 

To  qualify  for  access  to  NLRB  facilities,  labor  unions  are  required 
by  sections  9  (f )  and  9  (g)  to  file  certain  organizational  and  financial 
data  with  the  Secretary  of  Labor.  These  data  must  be  brought  up  to 
date  annually.  The  unions  must  also  supply  the  financial  information 
to  members. 

The  committee  adopted  several  changes  to  simplify  these  filino- 
requirements.  The  1947  law  in  section  9  (f)  (A)  (2)  requires  datS 
relating  to  union  officers  and  agents  whose  vearly  pay  and  allowances 
exceed  ?5,000;  the  committee  amendment  would  change  that  figure 
to  |7,.500  We  also  recommend  elimination  of  item  6  from  section 
J  (f )  (A),  because  it  substantially  duplicates  the  basic  requirement  of 
section  9  (f)   (A)  relating  to  union  constitutions  and  bylaws. 

A  literal  interpretation  of  section  9  (g)  could  require'unions  to  file 
all  specified  data  simultaneously  with  any  chanijes,  under  the  severe 
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penalty  of  disqualification  from  NLEB  facilities.  This  coulcl  vrork  a 
particular  hardship  at  the  change  of  fiscal  years  where  the  clerical 
task  alone  in  reporting  such  data  is  a  substantial  one  for  some  unions. 
Accordingly,  the  committee  adopted  a  proposal  authorizing  the  Secre- 
tary of  Labor  to  prescribe  u  time  limit  within  which  these  filings  may 
be  brought  up  to  date  each  year. 

The  committee  adopted  one  further  amendment  to  section  9  (g). 
It  requires  the  Secretary  of  Labor  to  hold  open  to  the  public  ail  data 
filed  under  sections  9  (f)  and  9  (g).  It  should  be  noted  that  this 
amendment  does  not  require  any  compilation  or  publication  of  the 
information,  but  merely  sets  aside  a  1948  ruling  in  which  the  Secretary 
of  Labor  directed  that  these  files  would  be  closed. 

XII.  Nox-CoMMUxisT  Affida^tts 

In  considering  amendments  to  the  Wagner  Act  in  1947,  Congress 
recognized  that  some  union  officers  were  Communists.  Congressalso 
recognized  the  potential  danger  to  the  United  States  which  this  situa- 
tion presented.  Accordingly,  section  9  (h)  of  the  present  law  was 
enacted.  It  provides  that  a  union  be  clenied  access  to  the  NLRB 
unless  its  ofliccrs  execute  appropriate  affidavits.  It  requires  that 
these  affidavits  clisclaim  Communist  Party  membership  or  affiliation, 
and  disavow  belief  in  or  support  of  any  organization  dedicated  to  the 
forceful  or  unconstitutional  overthrow  of  our  Government. 

Experience  has  convinced  the  committee  that  amendments  can 
correct  at  least  two  deficiencies  in  this  affidavit.  Fii-st,  the  language  of 
the  statute  now  requires  the  afiiant  to  swear  that  *  *  *  he  is  not 
a  member  *  *  *  and  does  not  believe  in  ''  *  *,  etc.  Thus,  he  is 
literally  required  to  disclaim  these  connections  enly  at  the  precise 
7iioment  he  executes  the  affidavit.  As  a  result,  the  "^Justice  Depart- 
ment has  been  unable  to  effectively  prosecute  clear  evasions  of  the 
act's  intent.  There  is  no  certainty  that  the  NLRB  can  inquire  into 
the  truth  or  falsity. of  any  affidavit,  and  it  cannot  require  an  affiant 
to  reaffirm  an  affidavit  already  executed.  It  has  thus  been  possible 
for  a  union  official  to  resign  from  the  Communist  Party  one  day, 
execute  the  affidavit  the  next,  and  rejoin  the  Communist  Part  the 
following  day — boasting  publicly  of  literal  compliance  with  the 
lang-uage  of  the  statute.  The  committee  corrected  this  flagrant  abuse 
by  adding  the  requirement  that  each  affiant  must  disclaim  the 
proscribed  connections  and  beliefs  not  only  for  the  time  he  executes 
the  affidavit,  but  for  a  period  of  12  months  before. 

To  correct  the  second  deficiency,  the  committee  added  a  new  subsec- 
tion 9(i),  requiring  a  similar  affidavit  of  employers.  Thus,  each  party 
will  be  faced  with  the  same  conditions  in  the  processing  of  election 
petitions  and  unfair  labor  practice  charges.  This  new  subsection  (i) 
will  thereby  bring  the  law  into  better  balance.  Further,  it  should  serve 
as  a  watchful  check  against  possible  Communist  infiltration  of  those 
having  responsibility  to  manage  labor  relations  for  employers.  The 
affidavit  will  be  required  of  the  employer,  the  offi.cere  if  the  employer  is 
a  corporation,  and  "agents  having  responsibility"  for  the  employer's 
labor  relations.  This,  of  course,  does  not  include  all  management' per- 
sonnel. For  example,  the  committee  intends  that,  as  a  general  rule,  it 
should  not  include  supervisors.  It  should,  however,  include  those 
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responsible  for  establishing  labor  relations  policy,  and  also  those  re- 
sponsible for  conducting  collective-bargaining  negotiations  with 
employees. 

XIII.  Lockouts 

Section  13  now  protects  the  right  of  employees  to  strike.  The  com- 
mittee amended  this  section  to  assure  equal  protection  to  the  right  of 
an  employer  to  lock  out  his  employees. 

In  Morand  Brothers  Beverage  Co.  (91  :N.L.K.B.  409,  99  N.L.R.B. 
1448)  and  Davis  Furniture  (94  N.L.R.B.  279,  100  N.L.R.B.  158)  the 
Board  held  that  the  employer  did  not  have  this  right  to  lock  out.  The 
courts  disagreed  with  the  JBoard,  and  upheld  the  principle  that  in  an 
economic  contest  the  employer's  right  to  lock  out  should  be  on  an  equal 
footing  with  the  right  of  his  employees  to  strike.  (See  Morand  Bros.  v. 
N.L.R.B.,  204  F.  2d  529,  and  Davis  Furniture  v.  N.L.R.B.,  205  F.  2d 
355.) 

In  the  Davis  case  the  union  struck  only  one  member  of  an  employer's 
association  with  which  it  was  negotiating.  The  other  employers  in  the 
group,  fearing  a  "divide  and  conquer"  strategy,  shut  down  their 
plants.  The  NLRB  labeled  this  an  illegal  lockout,  and  required  the 
payment  of  back  wages  to  all  affected  employees. 

The  committee  amendment  makes  certain  that  the  right  to  lock  out 
is  coequal  with  the  right  to  strike,  regardless  of  whether  an  employer 
bargains  singly  or  through  any  group  or  association. 

XIV.  Strike  Vote 

Experience  has  shown  that  some  strikes  have  been  called  despite  a 
contrary  majority  wish  of  the  employees  involved.  Many  witnesses 
before  the  committee  cited  this  situation  and  urged  an  amendment  to 
correct  it.  In  his  message  to  Congress  on  January  11,  1954,  the  Presi- 
dent of  the  United  States  also  recognized  it.  He  asked  for  legislation 
assuring  every  worker  a  secret-ballot  voice  in  any  strike  decision  affect- 
ing him.  He  emphasized  the  vital  importance  of  lost  pay  which  con- 
fronts each  individual  called  out  on  strike. 

The  committee  agi-eed  on  a  new  section  19,  requiring  prestrike 
authorization  by  the  majority  of  the  appropriate  bargaining  unit. 
Unless  this  authorization  is  given  in  a  secret-ballot  vote,  the  strikers 
will  lose  any  protection  to  which  their  conduct  would  otherwise  be 
entitled  under  section  7.  The  balloting  in  all  cases  must  be  held  within 
the  10-day  period  immediately  before  the  strike  begins. 

The  cost  of  these  elections  will  be  borne  by  the  Federal  Governm.ent, 
but  Federal  conduct  of  the  actual  balloting  is  specifically  prohibited. 
State  and  local  government  agencies  will  handle  the  voting. 

Administrative  responsibility  for  this  strike-vote  amendment  is 
vested  in  the  Director  of  the  Federal  Mediation  and  Conciliation 
Service.  He  is  required  to  make  the  necessary  arrangements  under 
which  these  elections  can  be  held  in  every  State  and  Territory.  The 
committee  intends  that  these  be  standing  arrangements  under  which 
parties  having  a  direct  interest  may  call  upon  appropriate  State  or 
local  officials,  who  shall  poll  the  proper  employees  within  the  time 
prescribed.  The  results  of  each  poll  must  be  certified  immediately  to 
the  Mediation  and  Conciliation  Service.  The  amendment  then  requires 
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the  Director  to  promptly  make  them  public,  at  which  time  they  shall 
become  official. 

Past  experience  in  related  efforts  has  shown  that  unusual  problems 
can  arise  in  the  voting  prescribed  by  this  amendment.  Conceivably,  in 
a  given  industi-y — offshore  maritime,  for  instance — it  might  be  practi- 
cally impossible  to  determine  the  majority  wish  of  all  affected  employ- 
ees within  10  days.  Therefore,  the  amendment  suspends  the  election 
requirement  in  any  case  where  the  Director  finds  that  extreme  admin- 
istrative difficulties  are  presented.  However,  it  also  envisions  a  sparing 
use  of  this  suspension  power,  and  requires  a  report  to  the  President 
and  the  Congress  whenever  it  is  invoked. 

The  committee  realizes  the  general  administrative  problems  which 
this  amendment  presents  to  the  Director  of  the  Mediation  and  Concili- 
ation Service.  We  are  particularly  aware  that  time  is  needed  for  mak- 
ing arrangements  under  which  facilities  will  become  available  in  each 
State  and  Territory  for  the  prompt  local  conduct  of  elections.  There- 
fore, we  provide  that  this  section  shall  not  apply  to  any  strike  begin- 
ning before  the  180th  day  after  the  amendment  is  enacted. 

XV.  National  Emergencies 

Experience  prior  to  the  1947  amendments  demonstrated  the  urgent 
need  for  dealing  effectively  with  strikes  and  lockouts  imperiling  na- 
tional health  or  safety.  Accordingly,  Congress  enacted  sections  206-210 
of  the  present  law.  They  outline  the  procedures  under  which  the  Presi- 
dent now  asserts  emergency  authority  over  such  disputes. 

Experience  since  the  1947  amendments  has  demonstrated  that  these 
national  emergency  provisions  have  not  been  effective.  Several  factors 
have  contributed  to  their  failure.  Chief  among  these  is  the  inflexible, 
stereotyped  procedure  the  act  itself  prescribes.  Because  of  this  rigid, 
unvarying  approach,  these  sections  never  matured  as  the  hoped-for 
instrument  to  encourage  sj^eedy  settlements  by  the  parties.  Rather, 
they  became  a  vehicle  for  interruption,  or  a  waiting  period,  during 
which  the  parties  invariably  lost  interest  in  bargaining  and  instead 
sought  some  political  advantage,  while  the  Federal  Government  went 
dutifully  through  its  appointed  paces. 

NEW  APPROACH 

The  committee  amendment  completely  rewrites  the  national  emer- 
gency sections  as  a  new  title  IV.  It  strikes  out  the  step-by-step  process 
of  existing  law  and  replaces  it  with  a  flexible  approach.  Under  this 
procedure  the  President,  in  his  discretion,  will  be  free  to  use  a  wide 
variety  of  methods  to  protect  national  interest  and  encourage  speedy 
settlements.  Neither  party  will  know  which  step  is  to  be  taken  next. 
Thus,  both  parties  will  be  under  the  urgent  compulsion  of  uncertainty, 
and  therefore  much  more  likely  to  settle  the  matter  themselves. 

NEW  STANDARD 

Present  law  provides,  in  section  206,  that  a  national  emergency 
strike  or  lockout  is  one  which  imperils  the  Nation's  health  or  safety  by 
"*  *  *  affecting  an  entire  industry  or  a  substantial  part  thereof  *  *  *."' 
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Throug-li  1953,  Presidents  have  invoked  the  act's  emergency  provisions 
11  times.  The  committee  does  not  believe  that  the  threat  or  presence 
of  a  true  national  emergency  existed  in  all  of  these  cases.  As  an 
example,  we  cite  the  meat-packing  strike  in  early  194:8.  While  it 
imposed  inconvenience  on  .many,  and  real  hardship  on  others,  it  did 
not,  in  our  opinion,  either  imperil  or  threaten  the  health  or  safety  of 
the  entire  Xation.  Therefore,  we  believe  a  new  guide  is  called  for,  in 
order  that  more  precise  standards  will  limit  these  provisions  to  genuine 
national  cmergenc^y  situations.  Accordingly,  we  specify  that  a  strike 
or  lockout  shall  constitute  a  national  emergency  only  if  its  occurrence 
would  create  a  "real  and  present  danger"  to  the  national  health  or 
safety.  We  eliminate  all  references  to  the  scope  of  the  strike  or  lock- 
out, or  to  the  portions  of  an  industry  to  be  affected. 

NEW  REMEDIES 

In  proposing  a  group  of  possible  remedies  which  the  President  may 
consider,  it  is  not  the  committee's  intention  to  restrict  him  to  the  use 
of  those  listed  in  the  new  section  402(a).  It  should  be  noted  that 
section  402(b)  expresses  our  intent  that  the  President  select— from  the 
methods  suggested,  as  Avell  as  other  methods  lawfully  available  to 
him — the  "method  or  combination  of  methods"  which  he  believes  will 
best  protect  the  national  interest  and  encourage  speedy  settlement 
by  the  parties.  One  specific  restriction  is  included  in  section  402(c), 
which  prohibits  Federal  seizure  of  private  facilities. 

While  we  reject  the  empty  notion  that  a  President  has  "inherenf" 
powers  beyond  those  expressly  or  impliedly  given  him  by  the  Consti- 
tution, we  realize  he  may  ta.ke  some  of  the  steps  we  suggest  without 
any  new  authority  from  Congress.  For  instance,  he  might,  in  the 
absence  of  any  statute,  recommend  legislation  to  deal  with  a  national 
emergency  strike  or  lockout.  Such  a  step  would  normally  prompt  a 
special  effort  by  the  parties  to  settle  their  own  dispute. 

We  also  see  great  potential  value  in  mediation  and  voluntary  arbitra- 
tion facilities.  Likewise,  in  some  instances,  a  secret  ballot  determination 
of  employees'  wishes  about  any  issue  in  dispute. 

In  the  orderly  collection  of  data  on  which  he  may  base  his  judg- 
ment, experience  has  shown  that  a  board  of  inquiry  can  be  an  asset 
to  the  President.  We  believe  the  report  of  any  such  Board  ought  to 
be  made  public,  and  the  amendment  so  provides.  However,  we  do 
not  believe  a  board  of  inquiry  should  make  recommendations,  and  this 
amendment  prohibits  it  from  doing  so. 

The  President  should  not  be  denied  the  assistance  of  the  courts  in 
coping  with  any  strike  or  lockout  which  is  so  serious  that  it  creates  a 
real  and  present  danger  to  the  whole  Nation.  We  have,  therefore,  au- 
thorized the  courts  to  enjoin  any  such  strike  or  lockout,  or  its  con- 
tinuation, upon  a  petition  by  the  Attorn ej^  General,  and  upo]i  a  finding 
by  the  court  that  there  is  a  real  and  present  danger  to  national  health 
or  safety. 

In  two  important  procedural  changes  in  this  area,  we  have  removed 
the  present  law's  artificial  80-day  limitation  on  injmictive  relief,  and 
have  pi'ovided  that  no  temporary  restraining  order  may  be  issued  with- 
out notice  and  an  opportunity  to  be  heard. 
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XVI.  Checkoff 

Section  302(c)  (4)  permits  an  employer  to  deduct  union  member- 
ship dues  from  an  employee's  Avages  and  deliver  the  money  to  the 
union.  This  so-called  checkoff  is  valid,  however,  only  on  written  au- 
thorization by  each  employee  involved. 

In  enacting  this  provision  in  1947,  Congi'css  clearly  specified  that 
ovAj  membership  dues — riot  fmes,  assessments,  initiation  fees,  etc. — 
might  be  so  paid.  However,  on  May  13,  the  Assistant  Solicitor  Gen- 
eral, in  a  letter  to  the  Solicitor  for  the  Labor  Department,  indicated 
that  the  provision  was  not  restricted  to  dues.  As  a  result,  many  con- 
tracts were  later  made,  requiring  the  emplo^^er  to  deduct  and  x>ay  such 
other  items  as  fines,  fees,  and  assessments. 

The  committee  adopted  an  amendment  which  emphatically  restates 
vdiat  the  present  law  intended,  i.e.,  only  dues  may  be  legally  checked 
off.  Instead  of  "membership  dues,"  the  new  section  302(c)  (4)  would 
specify  that  the  checkoff  be  limited  to  ''periodic  and  regularl}^  recur- 
ring membership  dues." 

XVII.  Damage  Suits  foe  Boycotts 

Section  303  of  the  present  law  provides  for  suits  for  damages  b^ 
anyone  injured  by  a  boycott  or  other  unlawful  combination.  The  lan- 
guage of  section  8(b)  (4)  is  repeated  in  section  303  to  describe  the  un- 
lawful conduct  which  section  303  makes  subject  to  suit. 

The  committee  bill  continues  this  damage  suit  provision.  The 
amended  language  of  section  8(b)  (4)  is  carried  into  section  303  as  a 
necessary  conforming  change.  This  includes  the  language  of  the  new 
subsections  8(f)  and  8(g),  which  suspend  a  portion  of  section  8(b)  (4) 
as  it  relates  to  certain  construction  projects  and  so-called  f armed-out 
work. 

Amendments  to  the  Labor-Management  Relations  Act  of  1947 
Adopted  by  the  Committee  on  Education  and  Labor,  February- 
April  1954 

coverage 

Amend  section  2(2)  by  inserting  after  the  comma  following  the 
word  "individual"  the  following  langiiage :  "or  any  person  operating 
a  cemetery  or  a  mortuary  or  undertaking  establishment,". 

UNION  responsibility  FOR  ACTS  OF  MEMBERS 

iVmend  section  2(13)  by  adding  at  the  end  thereof  the  following 
new  sentence:  "No  labor  organization  shall  be  held  responsible  for 
the  acts  of  individual  members  solely  because  of  such  membership." 

DISCRIMINATION 

Amend  the  last  proviso  of  section  8(a)(3)  by  inserting  "because 
of  race,  religion,  or  national  origin,  or"  after  "terminated". 

Amend  section  8  (b)  (2)  by  inserting  "because  of  race,  religion,  or 
national  origin,  or"  after  "terminated". 

85-167 — 74— pt.  2 28 


1518 


BOYCOTTS 


Amend  section  8(b)  (4)  to  read  as  follows: 

"(4)  to  threaten  or  coerce  any  employer,  or  to  engage  in  a  strike, 
or  to  induce  or  encourage  any  person  to  engage  in  a  strike  or  refuse 
to  perform  any  services,  where  an  object  thereof  is:  (A)  forcing  or 
requiring  any  employer  or  self-employed  person  to  join  any  labor  or 
employer  organization;  (B)  forcing  or  requiring  any  person  not  to 
use,  sell,  handle,  transport,  or  otherwise  deal  in  the  products  or  serv- 
ices of  any  other  person,  or  to  cease  doing  business  with  any  other 
person;  (C)  forcing  or  requiring  any  employer  to  recognize  a  par- 
ticular labor  organization  as  the  representative  of  his  employees  un- 
less such  labor  organization  has  been  certified  as  the  representative 
of  such  employees  under  the  provisions  of  section  9;  (D)  forcing  or 
requiring  any  employer  to  assign  particular  work  to  employees  in  a 
particular  labor  organization  or  in  a  particular  trade,  craft,  or  class 
I'ather  than  to  employees  in  another  labor  organization  or  in  another 
trade,  craft,  or  class,  unless  such  employer  is  failing  to  conform  to 
an  order  or  certification  of  the  Board  determining  the  bargaining  rep- 
resentative for  employees  performing  such  work ;  as  used  in  this  para- 
graph, the  term  'refuse  to  perform  any  services'  means  to  refuse  to 
enter  employment  or  to  refuse  in  the  course  of  employment  to  use, 
manufacture,  process,  transport,  or  otherwise  handle  or  work  on  any 
goods,  articles,  materials,  or  commodities  or  to  perform  any  services : 
Provided^  That  nothing  contained  in  this  subsection  (b)  shall  be  con- 
strued to  mai^e  unlawful  a  refusal  by  any  person  to  enter  upon  the 
premises  of  any  employer  (other  than  his  own  employer),  if  the  em- 
ployees of  such  employer  are  engaged  in  a  strike  ratified  or  approved 
by  a  representative  of  such  employees  whom  such  employer  is  required 
to  recognize  under  this  Act ;" 

FREE   SPEECH 

Amend  section  8  (c)  to  read  as  follows : 

"(c)  The  expressing  of  any  views,  argument,  or  opinion,  or  the 
dissemination  thereof,  whether  in  written,  printed,  graphic,  or  visual 
form,  regardless  of  whether  any  other  person  shall  express  or  shall 
have  an  opportunity  or  forum  to  express  any  views,  argument,  or 
opinion,  shall  not  constitute  or  be  evidence  of  an  unfair  labor  practice 
under  any  of  the  provisions  of  this  Act,  nor  be  taken  into  consideration 
in  setting  aside  any  election  under  this  Act,  if  such  expression  contains 
no  threat  of  reprisal  or  force  or  promise  of  benefit." 

DUTY   TO   BAKGAIN 

Amend  the  second  sentence  of  section  8(d)  by  striking  out  "and  the 
duties"  and  all  that  follows  through  "contract.",  and  inserting  in  lieu 
thereof  the  following:  "and  the  duties  so  imposed  shall  not  be  con- 
strued as  requiring  either  party  to  a  contract  for  a  fixed  period  to 
discuss  or  agree  to  any  modification  of  the  terms  and  conditions  of 
employment,  whether  or  not  embodied  in  such  contract,  prior  to  the 
expiration  of  such  period,  unless  the  contract  contains  reopening  pro- 
visions for  modificaton  of  such  terms  and  conditions  of  employment 
prior  to  the  expiration  date  of  such  period." 


1519 

BOYCOTTS    ON    CONSTRUCTION    PROJECTS 

Amend  section  8  by  adding  at  the  end  thereof  the  following  new 
subsection : 

"(f)  A  strike  or  other  action  against  an  employer  (herein  called 
the  secondary  employer)  shall  not  be  an  unfair  labor  practice  under 
section  8  (b)  (4)  (B)  if— 

"(1)  the  employees  of  another  employer  (herein  called  the 
primary  employer)  are  engaged  in  a  strike  which  does  not  violate 
this  Act ;  and 

"(2)  the  secondary  employer  is  jointly  engaged  in  a  construc- 
tion project  with  the  primary  employer  at  the  same  site." 

FARMED-OUT   WORK 

Amend  section  8  by  adding  at  the  end  thereof  the  following  new 
subsection : 

"(g)  A  strike  or  other  action  against  an  employer  (herein  called 
the  secondary  employer)  shall  not  be  an  unfair  labor  practice  under 
section  8  (b)  (4)  (B)  if— 

"(1)  the  employees  of  another  employer  (herein  called  the 
primary  employer)  are  engaged  in  a  strike  which  does  not  violate 
this  Act ;  and 

"(2)  the  secondary  employer  is  performing  work  for  the  pri- 
mary employer  which  the  primary  employer  is  unable  to  perform 
because  of  such  strike  of  his  employees." 

AGREEMENTS    TO    COMMIT    UNFAIR    PRACTICES 

Amend  section  8  by  adding  at  the  end  thereof  the  following  new 
subsection : 

"(h)  No  contract  or  custom  shall  be  construed  to  permit  or  validate 
any  act  defined  herein  as  an  unfair  labor  practice." 

ECONOMIC    strikers'   RIGHT   TO   VOTE 

Amend  the  second  sentence  of  section  9(c)(3)  to  read  as  follows : 
"Employees  on  strike  who  are  not  entitled  to  reinstatement  shall  not 
be  eligible  to  vote ;  and  an  election  petition  filed  by  an  employer  dur- 
ing unj  such  lawful  strike  shall  not  be  considered  prior  to  the  termi- 
nation of  such  strike  or  the  expiration  of  1  year  from  the  beginning  of 
such  strike,  whichever  occurs  sooner,  nor  shall  any  election  petition  filed 
by  a  labor  organization  (other  than  the  striking  labor  organization) 
during  any  such  lawful  strike  be  considered  for  a  period  of  4  months 
after  the  beginning  of  such  strike." 

UNION    FILING    REQUIREMENTS 

Amend  section  9(f)  (2)  by  striking  out  "$5,000"  and  inserting  in 
lieu  thereof  "$7,500". 

Amend  section  9 (f )  by  striking  out  all  of  paragraph  (6) . 

Amend  section  9(g)  by  inserting  after  "in  such  form"  in  the  first 
sentence  "and  within  such  time  limit",  and  by  inserting  after  the  first 
sentence  thereof  the  following  new  sentence :  "The  Secretary  of  Labor 
shall  hold  open  to  the  pul^lic  any  infbrmation  filed  under  this  sub- 
section and  subsection  (f)." 
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UXIOX    NOX-COMMUXIST    AFFIDAVITS 

Amend  section  9  (h)  to  read  as  follovrs : 

"(h)  No  investigation  sliall  be  made  by  tlie  Board  of  any  question 
affecting  commerce  concerning  the  representation  of  employees, 
raised  by  a  labor  organization  under  subsection  (c)  of  this  section, 
and  no  complaint  shall  be  issued  pursuant  to  a  charge  made  by  a 
labor  organization  under  subsection  (b)  of  section  10,  unless  there  is 
on  file  with  the  Board  an  affidavit  executed  contemporaneously  or 
within  the  preceding  twelve-month  period  by  each  officer  of  such  labor 
organization  and  the  officers  of  any  national  or  international  labor 
organization  of  which  it  is  an  affiliate  or  constituent  unit  that  he  is 
not  a  member  of  the  Communist  Party  or  affiliated  with  such  party, 
and  has  not  been  a  member  of  or  affdiated  with  such  party  during  the 
twelve-month  period  preceding  the  date  of  execution  of  the  affidavit, 
and  that  he  does  not  believe  in,  a,nd  is  not  a  member  of  or  supports  any 
oi'ganization  that  believes  in  or  teaches,  the  overthrow  of  the  United 
States  Government  by  force  or  by  any  illegal  or  unconstitutiona.1 
methods,  and  has  not  been  a  member  of  or  supported  such  an  orga- 
nization during  the  twelve-month  period  preceding  the  date  of  execu- 
tion of  the  affidavit.  Tlie  provisions  of  section  1001  of  title  18  of  the 
United  States  Code  shall  be  applicable  in  respect  to  such  affidavits." 

EMPLOYER    XOX-COMMUXIST    AFFIDAArrTS 

Amend  section  9  by  adding  at  the  end  thereof  the  following  new 
subsection : 

"(i)  No  investigation  shall  be  made  by  the  Board  of  any  question 
affecting  commerce  concerning  the  representation  of  employees,  raised 
by  an  employer  under  subsection  (c)  of  this  section,  and  no  complaint 
shall  be  issued  pursuant  to  a  charge  made  by  an  employer  under 
subsection  (b)  of  section  10,  imless  there  is  on  file  with  the  Board  an 
affidavit  executed  contemporaneously  or  witli  the  preceding  twelve- 
month period  by  such  employer,  its  officers  if  it  is  a  corporation,  and 
each  of  such  employer's  agents  having  responsibility  for  the  em- 
ployer's labor  relations,  that  he  is  not  a  member  of  the  Communist 
Pai-ty  or  affiliated  with  such  party,  and  has  not  been  a  member  of  or 
affiliated  with  such  party  during  the  twelve-month  period  preceding 
the  date  of  execution  of  the  affidavit,  and  that  he  does  not  believe  in, 
and  is  not  a  member  of  or  supports  any  organization  that  believes  in 
or  teaches  the  overthrow  of  the  United  States  Government  by  force 
or  by  any  illegal  or  unconstitutional  methods,  and  has  not  been  a 
member  of  or  supported  such  an  organization  during  the  twelve-month 
period  preceding  the  date  of  execution  of  the  affidavit.  The  provisions 
of  section  1001  of  title  18  of  the  United  States  Code  shall  be  applicable 
in  respect  to  such  affidavits." 

LOCKOUTS 

Amend  section  13  to  read  as  follows : 

"Sec.  13.  Nothing  in  this  Act,  except  as  specifically  provided  for 
herein,  shall  be  construed  so  as  either  to  interfere  with  or  impede  or 
diminish  in  any  way  the  right  to  strike  or  the  right  to  lock  out,  or  to 
affect  the  limitations  or  qualifications  of  those  rights." 


1521 


STRIKE    VOTES 


Insert  after  section  IS  the  following  new  section: 

"Sec.  19.  (a)  A  strike  by  tjie  employees  in  a  bargaining  unit  shall 
not  be  concerted  activity  protected  by  section  7  unless,  in  an  election 
by  secret  ballot  held  within  ten  days  before  the  day  the  strike  begins, 
a  majority  of  the  employees  in  the  bargaining  unit  vote  in  favor  of 
the  strike. 

"(b)  The  Federal  INIediation  and  Conciliation  Director  (referred  to 
in  this  section  as  the  'Director')  shall  make  arrangements  for  the 
conduct  of  elections  under  this  section  in  each  State.  Wlierever 
practicable,  such  arrangements  shall  be  made  with  an  officer  or 
agency  of  the  State :  otherwise  such  arrangements  shall  be  made  with 
local  government  officers  or  agencies.  Except  as  provided  in  sub- 
section (c),  the  Director  shall  not  participate  in  the  conduct  of  any 
election  mider  this  section.  For  the  purposes  of  this  subsection,  the 
term  'State'  includes  the  District  of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  and  the  Territoi'ies  and  possessions  of  the  United  States. 

"(c)  Each  officer  or  agency  conducting  an  election  under  this  sec- 
tion shall  prompth'  certify  the  results  thereof  to  the  Director,  and  may 
make  such  results  public.  Where  an  election  for  one  bargaining  unit 
is  conducted  by  more  than  one  such  off.cer  or  agency,  the  Director 
shall  promptly  combine  the  results  certified  to  him  so  as  to  determine 
the  results  for  the  entire  bargaining  unit.  The  Director  shall  make  a 
formal  public  announcement  of  the  results  of  each  election  held  under 
this  section  promptly  after  the  results  are  certified  to  him,  or  have 
been  determined  by  him  under  the  preceding  sentence. 

"(d)  The  costs  of  conducting  elections  under  this  section  shall  be 
paid  by  the  Director  (by  means  of  advance  payments,  reimbursement, 
or  otherwise)  out  of  funds  appropriated  to  carry  out  this  section. 

"(e)  This  section  shall  not  apply  in  any  case  where  the  Director 
determines  that  the  conduct  of  an  election  under  this  section  would 
present  extreme  administrative  difficulties,  and  issues  an  order  pro- 
viding that  the  election  shall  not  be  conducted.  The  Director  shall 
transmit  to  the  President  and  the  Congress  a  report  of  each  such 
order,  with  an  explanation  of  the  reasons  for  issuing  the  order, 

"(f)  Nothing  in  this  section  shall  be  construed  as  creating  a  right 
to  engage  in  a  strike  which,  in  the  absence  of  this  section,  would  not 
be  concerted  activity  protected  by  section  T, 

"(g)  This  section  shall  not  apply  to  any  strike  which  begins  before 
the  iSOth  day  following  the  date  of  enactment  of  this  Act." 

NATIOISTAL  EMERGENCIES 

Repeal    sections    206    through    210,    inclusive,    and    strike    out 
;  "NATIONAL  EMERGENCIES"  in  the  heading  of  title  II. 
Amend  title  IV  to  read  as  follows : 

"TITLE  I^^^NATIONAL  EMERGENCIES 

"declaration  of  policy 

"Sec.  401.  It  is  the  policy  of  the  United  States,  where  a  threatened 
or  actual  strike  or  lockout  will,  if  permitted  to  occur  or  continue,  create 
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a  real  and  ]Dresent  dang-er  to  the  national  liealth  or  safety,  tliat  tlie 
President  shall  be  authorized  to  act  expeditiously  in  the  national 
interest  so  that  such  threatened  or  actual  strike  or  lockout  may  not 
occur  or  continue.  It  is  also  the  policy  of  the  United  States  that  dis- 
putes whicli  miirht  result  in  such  strikes  or  lockouts  should  be  settled 
wherever  possible  by  the  parties  to  such  disputes.  Any  action  taken 
by  the  President  under  this  title  shall  have  as  its  purposes  the  protec- 
tion of  the  national  interest  and  the  encouragement  of  such  settlements 
by  the  parties  to  such  disputes. 

"atjthoeity  of  president 

"Sec.  402.  (a)  Whenever  in  the  opinion  of  the  President  a  threat- 
ened or  actual  strike  or  lockout  in  an  industry  affecting  commerce 
(as  defined  in  section  501(1))  will,  if  permitted  to  occur  or  continue, 
create  a  real  and  present  danger  to  the  national  health  or  safety,  the 
President  may — 

"  ( 1 )  submit  to  the  Congress  recommendations  for  dealing  with 
the  dispute ; 

"(2)  make  available  to  the  parties  mediation  and  conciliation 
facilities  for  settling  the  dispute,  including  facilities  for  voluntary 
arbitration  of  the  issues  in  dispute ; 

"(3)  appoint  a  board  of  inquiry  to  inquire  into  the  issues  in 
dispute  and  report  to  him,  as  provided  in  section  403 ; 

"(4)  take  a  secret  ballot  of  the  employees  involved,  to  deter- 
mine their  wishes  with  respect  to  any  matter  involved  in  the 
dispute ; 

"  (5)  direct  the  Attorney  General  to  file  a  petition  for  an  injunc- 
tion under  section  404. 
"(b)  The  Congress  recognizes  that  a  single,  rigid  procedure  cannot 
be  applied  effectively  in  all  such  disputes.  Accordingly,  the  Congress 
intends,  in  enacting  this  section,  to  provide  the  President  with  alter- 
native methods  of  dealing  with  such  disputes,  so  that  in  each  case 
he  may  select,  from  the  methods  specified  in  subsection  (a)  or  any 
other  methods  lawfully  available  to  him.  the  method  or  combination 
of  methods  which  will  best  protect  the  national  interests  and  encourage 
speedy  settlement  of  the  dispute. 

''(c)  Nothing  in  this  Act  shall  be  construed  to  authorize  the  Presi- 
dent or  any  other  officer  or  instrumentality  of  the  United  States  to 
seize  or  operate  any  private  plant,  facility,  or  other  property,  or  other- 
wise to  assume  control  of  any  private  industry,  labor  organization,  or 
other  private  organization. 

"board  of  ixqtjirt 

"Sec.  403.  (a)  Any  board  of  inquiry  appointed  under  this  title 
shall  inquire  into  the  issues  involved  in  the  dispute,  and  make  a  writ- 
ten report  to  the  President  within  such  time  as  he  shall  designate. 
Such  report  shall  include  a  statement  of  the  facts  with  respect  to  the 
dispute,  including  each  party's  statement  of  its  position,  but  shall  not 
contain  any  recommendations.  The  President  shall  file  a  copy  of 
such  report  with  the  Federal  Mediation  and  Conciliation  Service  and 
shall  make  its  contents  available  to  the  public. 
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"(b)  Any  board  of  inquiry  appointed  under  this  title  shall  be  com- 
posed of  a*  chairman  and  such  other  members  as  the  President  shall 
determine,  and  shall  have  poAver  to  sit  and  act  at  any  place  and  to 
conduct  such  public  or  private  hearings  as  it  deems  necessary  or  proper 
to  ascertain  the  facts  with  respect  to  the  causes  and  circumstances  of 
the  dispute.  Each  member  of  the  board  shall  receive  compensation 
at  the  rate  of  $50  for  each  day  actually  spent  by  him  in  the  work  of 
the  board,  together  with  necessary  travel  and  subsistence  expenses. 

"(c)  For  the  purpose  of  any  hearing  or  inquiry  conducted  by  any 
board  appointed  under  this  title,  the  provisions  of  sections  9  and  10 
(relating  to  the  attendance  of  witnesses  and  the  production  of  books, 
papers,  and  documents)  of  the  Federal  Trade  Commission  Act  of  Sep- 
tember 16,  1914,  as  amended  (15  U.S.C.,  sees.  49  and  50),  are  hereby 
made  applicable  to  the  powers  and  duties  of  such  board. 

"iNJUNCTIOXS 

"Sec.  404.  (a)  The  President  may  direct  the  Attorney  General  to 
petition  any  Federal  district  court  having  jurisdiction  of  the  parties  to 
enjoin  any  strike  or  lockout  to  which  section  402(a)  applies,  or  the 
continuing  thereof.  If  the  court  finds  that  such  threatened  or  actual 
strike  or  lockout  is  in  an  industry  affecting  commerce  (as  defined  in 
section  501(1))  and  will,  if  permitted  to  occur  or  continue,  create  a 
real  and  present  danger  to  the  national  health  or  safety,  the  court 
shall  have  jurisdiction  to  enjoin  such  strike  or  lockout,  or  the  con- 
tinuing thereof,  and  to  make  such  other  orders  as  may  be  appropriate. 

"(b)  In  any  proceeding  under  this  section,  the  provisions  of  the 
Act  of  ]March  23,  1932,  entitled  'An  Act  to  amend  the  Judicial  Code 
and  to  define  and  limit  the  jurisdiction  of  courts  sitting  in  equity,  and 
for  other  purposes',  sliall  not  be  applicalile,  but  no  restraining  orders 
shall  be  issued  under  this  section  without  notice  and  opportunity  to 
be  heard. 

"(c)  The  order  or  orders  of  the  court  shall  be  subject  to  review  by 
the  appropriate  court  of  appeals,  and  by  tlie  Supreme  Court  u]>on 
writ  of  certiorari  or  certification  as  provided  in  section  1254  of  title 
28  of  the  United  States  Code. 

"exemption  or  railway  labor  act 

"Sec.  405.  The  provisions  of  this  title  shall  not  be  applicai)le  with 
respect  to  any  matter  which  is  subject  to  the  provisions  of  the  Eailway 
Labor  Act,  as  amended  from  time  to  time."' 

check-off 

Amend  section  302  (c)  (4)  by  inserting  "of  periodic  and  regularly 
recurring"  before  "membership  dues"'. 

Amendments  to  the  Labor-Management  Relations  Act,  the  language  of  which 
was  agreed  to  as  conforming  witli  committee  policy.  [The  adoption  of  these 
amendments  was  still  pending,  however,  when  further  action  to  amend  the  Act 
was  discontinued.] 
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Trial  of  Unfair  Labor  Practice  Cases  ix  District  Courts 

[Note. — The  followino:  amendments  to  the  Xational  Labor  Rela- 
tions Act  "«-on]d  (1)  place  the  trial  of  nnfair  labor  practice  cases  in 
Federal  district  courts,  giving  complainants  the  alternative  right  to 
present  their  own  cases  or  to  have  the  Government  present  them,  and 
(2)  continue  the  NLRB  as  an  administrative  agency,  limiting  it  to 
tlie  handling  of  representation  matters,  including  the  conduct  of 
elections.] 

Section  3  (d)  of  the  National  Labor  Relations  Act,  as  amended,  is 
hereby  repealed.  This  section  shall  take  eifect  on  the  thirtieth  day 
following  the  date  of  enactment  of  this  Act. 

Section  4  (a)  of  the  National  Labor  Relations  Act,  as  amended,  is 
amended  by  striking  out  "and  the  Genei-al  Counsel  of  the  Board" 
in  the  firet  sentence ;  by  striking  out  ",  exan.iiners,"  in  the  second 
sentence ;  and  bv  striking  out  the  fourth  and  sixth  sentences. 

Section  fi  (b)  (5)  of  the  National  Labor  Relations  Act,  as  amended, 
is  amended  to  read  as  follows : 

"(5)    to  require  of  employees  covered  by  an  agreement  au- 
thorized under  subsection  (a)    (3)  the  payment,  as  a  condition 
precedent  to  becoming  a  member  of  such  organization,  of  a  fee 
in  an  amount  which  is  excessive  or  discriminatory  under  the 
circTunstances,  considering,  among  other  relevant  factors,  the 
practices  and  customs  of  labor  organizations  in  the  particular 
industiy,  and  the  vrages  currently  paid  to  the  employees  affected; 
and". 
Section  0  (c)  (2)  of  the  National  Labor  Relations  Act,  as  amended, 
is  amended  by  striking  out  "section  10   (c)"  and  inserting  in  lieu 
thereof  "tlie  provisions  of  section  10  in  effect  at  tlie  time  the  order 
was  issued". 

Section  0  (d)  of  such  Act  is  amended  to  read  as  follows : 
"(d)  "VAHienever  the  validity  of  a  certification  of  a  bargaining 
representative  by  the  Board  luider  this  section  is  in  issue  in  a  ]>ro- 
ceeding  before  a  court  under  section  10,  the  clerk  of  the  court  shall 
notify  the  Board  of  that  fact.  Within  fifteen  days  after  the  date 
such  notice  is  received,  the  Board  shall  file  such  certification,  together 
with  the  record  on  which  it  was  based,  with  the  court". 

Section  9  (f )  of  such  Act  is  amended  by  striking  out  "and  no  com- 
plaint shall  be  issued  pursuant  to  a  charge  made  by  a  labor  organiza- 
tion under  subsection  (b)  of  section  10". 

Section  9  (g)  of  such  Act  is  amended  by  striking  out  ",  and  no 
complaint  shall  issue  under  section  10  vrith  respect  to  a  charge  filed 
by  a  labor  organization". 

Section  9(h)  of  such  xVct  is  amended  by  striking  out  "and  no  com- 
plaint shall  be  issued  i^ursuant  to  a  charge  made  bj'  a  labor  organiza- 
tion under  subsection  (b)  of  section  10,". 

Section  10  of  the  National  Labor  Relations  Act,  as  amended,  is 
amended  to  read  as  follows : 

"preventiox  of  uisrrAiR  labor  practices 

"Sec.  10.  (a)  The  district  courts  of  the  United  States,  the  district 
courts  of  the  Territorv  of  Alaska  and  of  the  Virgin  Islands,  and  the 
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United  States  District  Court  for  the  District  of  the  Canal  Zone  shall 
have  jurisdiction,  as  provided  in  this  section,  to  prevent  any  person 
from  engaging  in  any  unfair  labor  practice  (listed  in  section  8) 
affecting  commerce. 

"(b)  Any  person  aggrieved  by  any  such  unfair  labor  practice  may, 
Vk'ithin  six  months  after  the  date  on  which  such  unfair  labor  practice 
occurred,  either  (1)  file  and  prosecute  a  complaint  in  any  court 
specified  in  subsection  (a)  having  jurisdiction  of  the  parties,  or  (2) 
■  file  a  charge  of  such  unfair  labor  practice  v\'ith  the  United  States 
attorney  for  the  appropriate  district  and  i-equest  him  to  file  and  prose- 
cute such  a  complaint.  Whenever  a  person  aggrieved  by  an  unfair 
labor  practice  is  prevented  by  reason  of  service  in  the  iVrmed  Forces 
from  filing  a  cliarge  or  complaint  he  may  do  so  within  six  months  after 
the  date  of  his  discharge. 

"(c)  Whenever  a  charge  is  filed  with  a  United  States  attorney 
under  this  section,  lie  shall  promptly  notify  the  person  against  whom 
such  charge  is  made.  Within  a  reasonable  time  thereafter,  he  shall 
file  a  complaint  with  the  appropriate  court  and  prosecute  such  com- 
plaint, in  the  name  of  and  on  behalf  of  the  person  who  filed  the  charge, 
unless  he  determines  that  the  charge  is  frivolous,  or  otherwise  without 
basis  in  law  or  fact,  in  which  case  he  shall  promptly  notify  the  parties 
of  such  determination.  After  receiving  such  notice,  tne  charging 
party  may  file  and  prosecute  a  complaint  under  subsection  (b)  on 
his  own  initiative;  and  the  period  beginning  with  the  date  on  which 
he  filed  the  charge  with  the  United  States  attorney,  and  ending  v\^ith 
the  date  on  which  he  received  such  notice,  shall  not  be  counted  in  deter- 
mining whether  the  six-month  period  specified  in  subsectron  (b)  has 
expire'cl.  Tlie  United  States  attorney  shall  give  priority  to  charges 
of  unfair  labor  practices  vrithin  the  meaning  of  paragraph  (-1)  (B)  or 
(C)  of  section  8  (b)  over  all  other  unfair  labor  practice  charges  filed 
with  him. 

"(d)  Proceedings  under  this  section  shall  be  tried  by  the  court 
vrithout  a  jury.  The  Federal  Eules  of  Civil  Procedure  shall  applv  in 
each  such  proceeding,  except  as  otherwise  provided  in  this  section. 
In  any  case  in  which  the  pleadings  present  issues  of  fact,  the  court 
may  appoint  a  master  and  the  o]'der  of  reference  may  require  the 
master  to  submit  with  his  report  a  recommended  order.  Tlie  master 
shall  be  compensated  by  the  United  States  at  a  rate  to  be  fixed  by 
the  court,  and  shall  be  reimbursed  by  the  United  States  for  necessary 
expenses  incurred  in  performing  his  duties  under  this  section.  Any 
court  before  which  a  proceeding  is  brought  under  this  section  shall 
advance  such  proceeding  on  the  docket  and  expedite  its  disposition. 

"  (e)  The  court  may  grant  such  temporary  relief  or  restraining  order 
as  it  deems  appropriate  pending  final  disposition  of  any  proceeding 
under  this  section,  but  only  after  publicly  hearing  testimony  of  wit- 
nesses (with  opportunity  for  cross-examination)  in  support  of  the  al- 
legations of  a  com.plaint  made  under  oath,  and  testimony  in  opposition 
thereto,  if  offered ;  and  only  after  findings  of  fact  by  the  court  to  the 
effect — 

"(1)  that  one  or  more  acts  consituting  an  unfair  labor  practice 
have  been  committed  and  vrill  be  continued  unless  restrained; 

"(2)  that  substantial  and  irreparable  injury  to  the  complainant 
will  follow: 
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"(3)  that  as  to  each  item  of  relief  granted  greater  injury  will 
be  inflicted  Ijy  the  denial  of  relief  than  will  be  inflicted  by  the 
granting  of  relief ;  and 

"■(4)  that  complainant  has  no  adequate  remedy  at  law. 
The  Act  of  March  23,  1932.  entitled  'An  Act  to  amend  the  Judicial 
Code  and  to  define  and  limit  the  jurisdiction  of  courts  sitting  in  equity, 
and  for  other  purposes'  shall  not  apply  to  any  proceedings  under  this 
section,  except  that  section  10  of  such  Act,  providing  for  expeditious 
review  of  temporary  injunctions,  shall  apply  v/ith  respect  to  any  tem- 
porary relief  or  restraining  order  issued  under  this  section. 

"(f)  If  the  court  finds  that  any  person  named  in  the  complaint  has 
engaged  in  or  is  engaging  in  any  unfair  labor  practice  as  charged  in 
the  complaint,  the  court  shall  enjoin  such  person  from  engaging  in 
such  unfair  labor  practice,  and  shall  order  such  person  to  take  such 
affirmative  action,  including  reinstatement  of  employees  with  or  with- 
out back  pay  (but  not  including  the  payment  of  damages  in  any  other 
form),  as  may  be  necessaiy  to  enforce  compliance  with  the  provisions 
of  this  Act  which  such  person  is  found  to  have  violated.  Where  an 
order  directs  reinstatement  of  an  employee,  back  pay  shall  l^e  required 
of  the  emplo^^er,  or  the  labor  organization,  or  both,  in  such  proportion 
as  the  court  shall  assess  responsibility  for  the  discrimination  suffered 
by  him.  No  order  of  the  court  shall  rec^uire  the  reinstatement  of  any 
individual  as  an  employee  who  has  been  suspended  or  discharged, 
or  the  pa^'ment  to  him  of  any  back  pay,  if  such  individual  was  sus- 
pended oi-  discharged  for  cause.  In  determining  whether  a  violation 
of  section  8  (a)  (1)  or  section  8  (a)  (2)  has  occurred,  the  same  rules  of 
decision  shall  apply  irrespective  of  whether  the  labor  organization 
affected  is  affiliated  with  a  labor  organization  national  or  international 
in  scope. 

"  (g)  For  the  purposes  of  this  section  courts  shall  be  deem.ed  to  have 
jurisdiction  of  a  labor  organization  (1)  in  the  district  in  which  such 
organization  maintains  its  principal  office,  or  (2)  in  any  district  in 
which  its  dulv  authorized  officers  or  agents  are  engaged  in  promoting 
or  protecting  the  interests  of  employee  members.  The  service  of 
legal  process  upon  such  officer  or  agent  shall  constitute  service  upon 
the  \a\yor  organization  and  make  such  organization  a  party  to  the  suit. 

"(h)  Xo  court  shall  take  jurisdiction  of  a  complaint  filed  under  this 
section  by  a  labor  organization  or  an  employer  unless  it  is  established 
to  the  satisfaction  of  the  court  that  the  complainant  has  complied 
with  the  applicable  provisions  of  subsections  (f),  (g),  (h).and  (i)  of 
section  0.  No  United  States  attornev  shall  entertain  anv  charge  filed 
under  tliis  section  by  a  labor  organization  or  an  employer  unless  it  is 
established  to  his  satisfaction  that  the  person  making  the  charge  has 
complied  with  such  provisions. 

Section  11  of  the  National  Labor  Relations  Act,  as  amended,  is 
amended  by  striking  out  "and  section  10"  in  the  matter  preceding 
paragraph  (1)  ;  by  striking  out  "or  proceeded  against"  in  the  first 
sentence  of  ]^aragrapli  (1)  ;  and  by  striking  out  "Complaints,  orders," 
in  paragraph.  (4)  and  inserting  in  lieu  thereof  "Orders'". 

Sec. — .  (a)  Any  proceeding  under  section  10  of  the  National  Labor 
Relations  Act  which  is  pending  before  the  National  Labor  Relations 
Board  on  the  date  of  enactment  of  this  Act  shall  be  continued  by  the 
Board  if  the  hearing  provided  for  in  subsection  (b)  of  such  section,  as 
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in  effect  immediately  prior  to  the  enactment  of  this  Act,  has  been  com- 
pleted, and  if,  within  thirty  days  after  the  date  of  enactment  of  this 
Act  the  person  aggrieved  by  the  unfair  labor  practice  in  question  re- 
quests the  Board  to  continue  the  proceeding.  Upon  recjuest  of  any  such 
person,  the  appropriate  United  States  attorney  shall  appear  and  rep- 
i-esent  such  person  in  proceedings  under  this  subsection  before  the 
I^oarcl  and  the  courts.  The  Board  shall  act  in  such  proceeding,  and  its 
action  may  be  enforced  or  reviewed  by  the  courts,  in  the  same  manner 
and  with  the  same  effect  as  if  this  Act  had  not  been  enacted,  except 
that — 

(1)  the  person  requesting  continuation  of  the  proceeding,  or 
the  appropriate  United  States  attorney,  shall  be  substituted  for 
the  General  Counsel  in  proceedings  before  the  Board ; 

(2)  any  enforcement  proceeding  under  section  10  (e)  shall  be 
instituted  by  the  party  seeking  enforcement  of  the  Board's  order, 
or  the  appropriate  United  States  attorney,  and  thereupon  the 
Board  shall  certify  and  file  in  the  court  a  transcript  of  the  entire 
record  in  the  proceedings  ; 

(3)  The  Board  shall  not  appear  in  any  proceeding  under  section 
10  (e)  or  10(f);  and 

(4)  if  the  court  orders  additional  evidence  to  be  taken  in  any 
proceeding  under  section  10  (e)  or  10  (f ) ,  it  shall  be  taken  before 
a  master  designated  by  the  court;  the  master  shall  be  compensated 
by  the  United  States  at  a  rate  to  be  fixed  by  the  court,  and  shall 
be  reimbursed  by  the  United  States  for  necessary  expenses  in- 
curred in  performing  such  duties. 

(b)  l\niere  the  Board  has  issued  an  order  under  section  10  of  the 
National  Labor  Relations  Act  before  the  date  of  enactment  of  this 
Act,  a  pi'oceeding  in  court  for  the  enforcement  or  review  of  such  order 
may  be  instituted  after  such  date  in  the  same  manner  and  with  the 
same  effect  as  though  this  Act  had  not  been  enacted,  except  that  the 
provisions  of  paragraphs  (2),  (3),  and  (4)  of  subsection  (a)  of  this 
section  shall  apply  to  such  proceedino-s. 

(c)  Any  proceeding  under  section  10  of  the  National  Labor  Rela- 
tions Act  which  is  pending  in  any  court  on  the  date  of  enactment  of 
this  Act  shall  be  continued  as  if  this  Act  had  not  been  enacted,  except 
that  after  the  effective  date  of  section  1  an  attorney  employed  by  the 
I)oard  and  designated  by  the  Board  for  the  purpose  shall  be  sub- 
stituted for  the  General  Counsel. 

(d)  Where  a  charge  of  an  unfair  labor  practice  is  pending  before 
the  National  Labor  Relations  Board  on  the  date  of  enactment  of 
this  Act,  and  the  hearing  provided  for  in  section  10(b)  of  the  National 
Labor  Relations  Act,  as  in  effect  immediately  prior  to  the  enact- 
ment of  this  Act,  has  not  been  completed,  and  the  time  limit  provided 
for  in  section  10  (b)  of  such  Act,  as  amended  by  this  Act,  for  filing  a 
charge  or  complaint  based  on  the  same  acts  has  expired,  a  charge  or 
■complaint  may  nevertheless  be  filed  under  such  section  at  any  time 
within  thirty  days  after  the  date  of  enactment  of  this  Act. 


(Source:  Benjarain  Aaron,  in  Industrial  and  Labor  Relations 
Review,  Vol.  11,  No.  3  [April  1958]) 


AMENDING  THE  TAFT-HAETLEY  ACT:  A  DECADE  OF 

FHUSTKATIOX 

(By  Benjamin  Aaron) 

Of  all  the  predictions  made  in  1947  concerning  the  future 
of  the  Taft-Hartley  Act,  none  seemed  safer  than  that  the  Act 
would  be  substantially  amended  within  a  few  years.  Yet,  in 
spite  of  the  1048  election  returns  and  unceasing  criticism  from 
every  quarter,  the  Act  has  remained  largely  unaltered  for  ten 
years.  This  study  traces  the  various  attempts  that  have  been 
made  to  amend  the  Act,  analyzes  the  political  forces  which 
have  stalemated  nearly  every  attempt  at  cliange,  and  suggests 
that  the  chances  remain  slight  that  the  Act  will  be  radically 
amended  in  the  near  future. 

licnjamin  Aaron  is  associate  director  of  the  Institute  of  In- 
dustrial Relations  of  the  University  of  California  at  I^s 
Angeles.  He  wishes  to  express  his  gratitude  for  substantial 
assistance  on  this  paper  to  I^eo  I^romwich,  his  associate  on 
the  staff  of  the  Institute  of  Industrial  Relations. — Editor 

The  passage  of  tlie  Taft-Hartley  Act  in  1947  was  the  result  of  a 
peculiar  combination  of  circumstances.  Of  these,  the  strike  wave  of 
1946  was  probably  the  most  important,  but  it  was  by  no  means  suffi- 
cient in  itself  to  explain  the  drastic  changes  in  our  national  labor  policy 
initiated  by  the  new  statute.  Other  factors  liaving  an  important  in- 
fluence upon  the  legislation  included  the  resurgence  of  the  Republican 
party  after  fifteen  years  of  New  Deal  domination,  the  relatively  acute 
inflation,  and  tlie  growing  concern  over  the  enhanced  power  and  pres- 
tige of  organized  labor,  which  was  heiglitoned  hy  the  asserted  penetra- 
tion of  the  Communist  party  into  key  sections  of  the  labor  movement. 
Nor  v/as  this  all.  By  1947  the  American  people  were  in  the  grip  of  a 
profound  postwar  clisillusionmont.  A  predictable  reaction  to  the  frus- 
trations resulting  from  our  deteriorating  relations  with  our  wartime 
allies,  especially  the  Soviet  Union,  and  from  our  futile  pursuit  of  the 
illusion  of  prevrar  "normalcA^'"  was  the  singling  out  of  certain  people 
and  institutions  as  the  special  objects  of  public  wrath.  Unions  arid  the 
collective  bargaining  system  were  among  the  scapegoats  selected,  and 
the  uncompromisingly  hostile  reaction  of  union  leaders,  whose  com- 
plete misjudgment  of  the  popular  tem]:)er  will  probably  stand  as  one 
of  the  most  calamitous  errors  of  labor  statesmanship  in  modern  times, 
only  served  to  whip  up  the  clamor  for  punitive  legislation. 

(1528) 
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Powerful  tlioiigh  the  effect  of  the  comhination  of  these  circum- 
stances undoubtedly  was,  it  probably  would  not  have  resulted  in  so 
tliorougliooing  a  reorientation  of  legislative  policy  as  that  effected  by 
Taft-Hartley  without  the  presence  of  one  additional  ingredient :  the 
superb  organizing  and  leadership  abilities  of  Senator  Eobert  A.  Taft. 
The  piloting  of  the  new  legislation  through  tJie  Senate  and  the  Con- 
ference Committee,  culminating  in  the  overriding  in  both  houses  of  a 
presidential  veto,  was  a  remarkable  example  of  his  political  skill.  He 
had  to  scuttle  the  lunatic  provisions  of  the  Hartley  bill  without  losing 
the  votes  of  the  know-nothing  majority  in  the  House  and  of  a  smaller 
but  just  as  vocal  group  of  extremists  in  the  Senate.  At  the  same  time 
he  had  to  win  adherents  to  his  own  proposals  in  the  face  of  a  steady 
drumfire  of  criticism  by  a  number  of  able  and  respected  senatorial 
colleagues.  Without  his  efforts,  it  is  unlikely  that  the  law  would  have 
been  enacted. 

The  recognition  of  this  fact,  however,  does  not  necessarily  imply  ap- 
proval of  tile  statute  itself.  The  structure  of  the  new^  law  w^as  extremely 
complex;  some  of  its  policies  were  mutually  contradictory;  and  its 
language,  particularly  in  certain  key  provisions,  defied  rational  exe- 
gesis. "Eeading  it  through,"  wrote  Professor  Charles  O.  Gregory, 
"reminds  one  of  trj'ing  to  make  sense  out  of  a  series  of  railroad  time- 
tables. .  .  .  Actually,  it  is  more  like  an  intricate  corporate  mortgage, 
with  its  various  clauses  and  phrases  written  in  legal  lingo  and  inserted 
throughout  the  document  in  the  hope  of  plugging  all  possible  holes."  ^ 
The  passage  of  the  Act  was  greeted  by  anguished  outcries  from  or- 
ganized labor  and  its  supporters,  as  w^ell  as  by  the  critical  disapproval 
of  most  neutral  experts.  This  reaction,  together  with  the  concilia- 
tory, almost  defensive,  attitude  of  many  management  spokesmen,  gave 
promise  that  the  Act  would  be  amended  substantially  and  soon.  Yet, 
after  more  than  a  decade,  its  provisions  remain  virtually  unchanged. 
This  is  all  the  more  remarkable  wdien  one  considers  that  statutory 
amendment  was  an  issue  in  the  presidential  campaigns  of  1948,  1952, 
and  1956;  that  administration  and  interpretation  of  the  law  by  the 
National  Labor  Relations  Board  and  the  courts  have  been  the  subject 
of  constant  and  critical  analysis  by  labor,  management,  and  the  Con- 
gress; and  that  the  necessity  of  repeal  or  drastic  amendment  has 
become  an  article  of  faith  for  the  labor  movement. 

The  purpose  of  this  article  is  to  account  for  the  failui-e  thus  far  to 
amend  significantly  the  Taft-Hartley  Act  and  to  assess  the  chances  of 
such  amendment  in  the  near  future. 

19  4  9:  THE  BATTLE  TOE  REPEAL 

Taft-Hartley  was  one  of  the  major  issues  in  the  1948  presidential 
campaign ;  so  far  as  organized  labor  was  concerned,  it  was  the  principal 
one.  When  President  Truman,  solidly  backed  by  the  main  body  of  the 
union  mo^' ement,  scored  his  surprising  victory  over  Thomas  E.  Dewe}^ 
union  leaders  interpreted  the  result  as  a  popular  mandate  for  repeal. 
In  ]iis  initial  address  to  the  delegates  to  the  1948  CIO  convention, 
Philip  Murray  exhorted  them  to  promote  President  Truman's  legis- 


1  Laior  and  the  Law,  rev.  ed.  (Xew  York  :  W.  W.  Norton,  19-19),  p.  41G. 
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lative  program.  "And  Number  One  on  the  list,"  lie  reminded  tliem. 
"is  the  repeal  of  the  vicious  Taft-Hartley  Act."  ^ 

Most,  if  not  all,  neutral  observers  and  authorities  concluded  that, 
questions  of  "jwpular  mandate"  aside,  the  81st  Congress  would  repeal 
or  drastically  amend  the  Taft-Hartley  Act.  Professor  Sumner  H. 
Slichter  prepared  his  celebrated  analysis  of  the  Act  in  the  form  of  a 
valedictory,  and  began  his  article  with  a  flat  declaration:  "The  Taft- 
Hartley  Act  will  soon  be  replaced  by  another  law.  It  is  therefore  espe- 
cially worthwhile  to  examine  the  brief  experience  under  it."  ^  Professor 
Gregory,  although  considerably  more  cautious  in  his  predictions,  found 
it  "hard  to  believe  that  even  the  most  anti-union  employer  can  expect 
the  81st  Congress  to  retain  the  Taft-PIartley  Act  just  as  it  vvas 
enacted."  * 

In  the  first  flush  of  their  political  triumph,  the  Xortliem  Democrats, 
largely  in  favor  of  repeal,  were  inclined  to  minimize  the  serious  divi- 
sion's within  the  party  ranks.  Senator  Taft's  prediction  that  the  new 
Congress  would  be  "semi-conservative"  in  its  handling  of  the  Presi- 
dent's legislative  program  ^  was  accordingly  discounted  as  the  face- 
saving  remai'k  of  a  man  who  had  helped  to  lead  his  party  into  the 
political  wilderness  for  another  four  years. 

Subsequent  events  were  to  prove,  however,  that  Taft's  only  error  was 
one  of  understatement.  The  "popular  mandate"  for  repeal  went  un- 
recognized in  both  houses  of  Congress,  where  a  coalition  of  Republi- 
cans and  Southern  Democrats  put  the  quietus  on  organized  labor's 
illusion  of  a  return  to  the  good  old  days  of  the  "Wagner  Act.  The  process 
was  a  painful  one  for  the  union  leaders,  who  greatly  overestimated 
their  congressional  support  from  the  outset,  and  wlio  seemed  reluc- 
tant— one  might  say,  unable — to  descend  from  the  cloudland  which 
they  had  inhabited  since  Truman's  re-election. 

In  his  State  of  the  Union  message  to  the  new  Congress,  the  President 
recommended  repeal  of  Taft-Hartley  and  a  return  to  the  Wagner  Act, 
with  amendments  prohibiting  jurisdictional  strikes,  "unjustifiable" 
secondary  boycotts,  and  the  use  of  economic  force  to  decide  issues  of 
contract  interpretation,  and  providing  means  for  "settling  or  prevent- 
ing strikes  in  vital  industries  which  atfect  the  public  int-erest."  "^  Lead- 
ing from  what  they  erroneously  thought  to  be  a  position  of  strength, 
both  the  AFL  and  the  CIO  publicly  urged  Congress  to  follow  a  "two- 
package"  approach :  an  immediate  repeal  of  the  Taft-Hartley  Act  and 
restoration  of  the  status  quo  under  the  W^agner  Act ;  then  consideration 
of  the  amendments  favored  by  the  Administration." 

Labor's  advice,  however,  went  unheeded.  The  House  promptly 
scrapped  the  two-package  approach  and  proceeded  to  divide  itself  into 
two  rival  groups :  Democrats  loyal  to  the  Administration  and  a  few  lib- 
eral Republicans,  who  favored  the  I^esinski  bill,^  which  repealed  the 
Taft-Hartley  Act  and  re-enacted  the  Wagner  Act  with  the  amend- 
ments proposed  by  President  Truman ;  and  a  coalition  of  Republicans 

-  19JiS  Proceedinqn  of  the  Tenth  Constitutional  Convention  of  the  Congress  of  Industrial 
Orf/niiizaiions,   15    (1948). 

3  "The  Taft-Hartley  Act,"  Quarterly  Journal  of  Economics,  Vol.  63,  No.  1  (February 
1949),   p.   1. 

^  Op.  cit.,  p.  45fi. 

f'  Daihi  Labor  Report  No.  19  :  A-2  (Wash.,  D.C  :  Bureau  of  National  Affairs,  Inc.,  Jan.  2S, 
1949).  Hereafter,  this  source  will  be  cited  as  DLR  No.  19. 

«  9.5  Cong.  Rec.  74   (1949). 

-■■  DI,R  No.  S  ;  A-5.  7  (.Tan.  12,  1949). 

sH.R.  2032,  81st  Cons.,  1st  Sess.  (1949),  offered  by  Rep.  Leslnskl  of  Michigan,  chalrmaii 
of  the  Committee  on  Education  and  Labor. 
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and  Southern  Democrats,  who  backed  the  Wood  bil],°  which  included 
a  few  minor  concessions  to  unions  but  retained  many  more  of  the  ob- 
jectionable features  of  Taft-Hartley.  In  the  course  of  the  struggle  both 
sides  made  concessions  in  order  to  hold  party  regulars  in  line  or  to 
win  the  support  of  those  still  uncommitted.  In  addition,  President 
Truman  actively  intervened  in  support  of  the  Lesinski  bill  by  issuing  a 
thinly  veiled  warning  to  Southern  Democrats  backing  the  Wood  bill 
■,hat  future  patroiiage  might  depend  upon  their  support  of  the  Ad- 
ninistration  on  this  issue.^° 

Even  this  threat  proved  unavailing,  however,  and  the  House  passed 
tlie  Wood  bill.^^  Stunned  Administration  forces  managed,  by  the 
slimmest  majority,  to  send  the  bill  back  to  committee  ;^-  but  the  fight 
for  repeal  was  lost. 

The  same  events,  with  minor  variations,  were  repeated  in  the  Sen- 
ate. The  Thomas  bill,^^  backed  by  the  Administration,  shared  the  fate 
of  its  counterpart  in  the  House  and  never  even  came  to  a  vote.  Instead, 
a  substitute  bill  sponsored  by  Senators  Taft,  Smith  of  New  Jersey,  and 
Donnell  of  Missouri,  which  retained  most  of  what  labor  abhorred  in 
Taft-Hartley,  was  adopted.^* 

Thus,  a  congressional  session  which  organized  labor  had  looked  for- 
ward to  with  such  roseate  hopes  ended  in  complete  disaster.  Faced  with 
the  equally  unappetizing  alternatives  of  keeping  Taft-Hartley-  on  the 
books  or  replacing  it  with  the  Senate-approved  measure,  vvhich  jH'ob- 
ably  could  have  cleared  the  House,  the  Administration  elected  the 
former.  AFL  and  CIO  leaders,  embittered  by  the  great  "betrayal," 
licked  their  wounds  and  vowed  to  make  the  defeat  of  Senator  Taft  in 
the  1950  elections  their  prime  objective. 

THE   BATTLE   IN   KETROSPECT 

What  were  some  of  the  principal  factors  contributing  to  the  outcome 
of  the  Battle  for  Repeal  'I  Clearly,  there  was  no  "popular  mandate"  for 
repeal ;  the  issue  that  so  excited  organized  labor  was  a  matter  to  which 
large  segments  of  the  voting  public  were  indifferent.  It  may  be  noted, 
also,  that  the  Southern  Democrats,  who  constituted  a  powerful  bloc 
in  both  houses  of  Congress,  were  mostly  beyond  the  political  reach  of 
the  unions,  and  they  knew  it.  What  is  more  important,  their  votes  were 
needed  to  maintain  the  Administration's  shaky  supremacy  in  the  Con- 
gress, and  they  could  indulge  their  natural  inclinations  against  orga- 
nized labor  without  fear  of  harmful  retaliation  by  the  executive  branch. 
Finally,  the  unions'  strategy  was  poor.  Their  "all  or  nothing"  demands 
seemed  arrogant  and  unreasonable,  especially  when  contrasted  with 
the  deceptively  conciliatory  proposals  of  Taft  to  discuss  and,  if  need 
be,  amend  or  eliminate  any  provisions  of  the  existing  law  that  were 
demonstrably  unworkable  or  prejudicial  to  labor's  legitimate  interests. 
Whatever  slight  hope  there  might  have  been  for  popular  support  of 
substantial  revision  of  Taft-Hartley  was  shattered  by  the  unions'  in- 
transigent position. 

"H.R.  3228,  Slst  Consr.,  1st  'Sess.   (1949),  offered  by  Rep.  Wood  of  Georgia. 
^0  DLR  No.  S2  :  A-1  (April  28,  1949). 
"9.5  Cong.  Rec.  5543  (1949). 
^  Id.  at  5597. 

13  S.  249,  81pt  Conjr.,  1st  Sess.   (1949),  offered  by  Sen.  Thomas  of  Utah,  chairman  of  the 
Coramittee  on  Lal)or  and  Public  Welfare. 
^^95  Cong.  Rec.  8717  (1949j. 
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Pursuing  this  last  point  one  step  further,  we  can  perceive,  %vith  tlic 
invahuible  aid  of  hindsight,  how  much  labor  and  its  supportere  could 
have  salvaged  from  the  wreckage  of  their  hopes  by  adopting  a  more 
flexible  position.  At  one  time  or  another  during  the  1949  congressional 
debates,  opponents  of  repeal  offered  a  great  variety  of  liberalizing 
amendments  to  Taft-Hartley,  including  such  things  as  permitting 
preferential  hiring,  eliminating  union  shop  authorization  elections, 
allowing  states  to  legalize  the  closed  shop  within  their  lx)rders,  limiting- 
liability  of  unions  for  the  acts  of  their  agents,  restricting  the  authority 
of  the  General  Counsel  of  the  National  Labor  Relations  Board  to  seek 
injunctions  against  unfair  labor  practices,  increasing  the  protection  of 
job  rights  of  economic  strikers,  and  expressly  validating  secondai-y 
strikes  and  boycotts  initiated  pursuant  to  "hot  cargo"  provisions  in 
collective  agreements.  These  proposals  and  others  were  rejected  as  in- 
sufficient by  labor  leaders  at  the  time ;  yet  with  the  passing  years  they 
came  to  take  on  much  greater  importance. 

The  same  ironical  note  is  struck  when  one  reviews  the  issues  that 
raised  the  greatest  barriers  to  compromise  during  the  congressional 
debates.  One  of  the  foremost  was  the  government's  right  to  obtain  in- 
junctions against  work  stoppages  in  national  emergency  disputes. 
That  provision  in  Title  II  of  the  Taft-Hartley  Act,  which  has  since 
proved  to  be  an  almost  completely  negligible  factor  in  industrial  dis- 
putes,^'^  was  held  to  be  absolutely  unacceptable  by  prolabor  forces  in 
the  Congress.  Indeed,  its  inclusion  in  the  Sims  bill,  a  substitute  for 
the  Lesinski  bill  offered  by  Administration  forces  in  the  House  in  a 
last-ditch  effort  to  sidetrack  the  Wood  bill,  was  largely  responsible  for 
the  failure  of  the  substitute  to  gain  much  support  from  the  pro-labor 
group.  Yet.  one  of  the  amendments  to  Title  II  sponsored  by  Senator 
Taft  and  adopted  by  the  Senate  would  have  made  the  emergency  dis- 
pute procedure  much  more  palatable  to  the  unions.  Among  other 
things,  it  would  have  given  emergency  boards  tlie  right  to  make  rec- 
ommendations, dropped  the  requirement  of  an  employee  vote  on  the 
employer's  last  offer,  and  empov/ered  the  President  either  to  seek  an 
injunction  against  a  strike  or  lockout,  or  to  seize  the  property,  or  to 
do  both.^'' 

1 9  5  0  :    THE  PURGE  THAT   FAHLED 

For  organized  labor  there  was  one  great  issue  around  which  to  rally 
in  1950 :  the  defeat  in  November  of  Senator  Taft  and  all  other  candi- 
dates of  similar  persuasion.  Both  the  CIO  and  the  AFL.  united  as 
never  before,  bent  every  effort  to  mobilize  support  for  their  campaign 
against  Taft  and  on  behalf  of  prolabor  congressional  cnndidates 
throughout  the  country.  Alas  for  the  great  crusade !  The  November 
elections  buried  labor's  hopes  under  a  landslide  of  Republican  votes. 
Taft  crushed  his  hapless  opponent  in  Ohio  with  a  430,000  vote  plural- 
ity; and  elsewhere  in  the  country  other  Republican  candidates  Avho 
had  openly  taken  a  stand  against  Taft-Hartley  repeal  triumphed  over 
more  formidable  opposition :  Nixon  in  California,  Dirksen  in  Illinois, 
Capehart  in  Indiana,  Millikan  in  Colorado,  and  Bennett  in  Utah. 

1^  See  Frank  C.  Pierson,  "An  Evaluation  of  the  National  Emergency  Provisions,"  in 
Bernstein,  Bnarson,  and  Fleming  (eds.).  Emergency  Disputes  and  National  Policy  (New 
York:  Harper,  1955),  pp.  138-141. 

^''DLR  No.  124  :  A-2  (June  2S,  1949). 


1533 

"Wlien  the  smoke  had  cleared  away,  it  appeared  that  forty-nine  mem- 
bers of  the  new  Senate  had  voted  for  Taft-Hartley,  and  six  of  the  nine 
freshmen  Senators  were  expected  to  support  its  retention.  A  quick 
count  of  noses  gave  the  total  number  of  Senators  in  favor  of  the  Act 
as  fifty-five ;  those  opposed  numbered  only  forty-one. 

It  thus  became  clear  that  the  Taft-Hartley  Act,  until  now  regarded 
as  a  "temporary  affliction,"  was  somewhat  more  enduring.  Speaking 
for  the  conservatives  of  both  parties,  Senator  Russell  of  Georgia  pre- 
dicted that  such  legislative  objectives  in  the  President's  "Fair  Deal" 
program  as  civil  rights,  national  health  legislation,  and  Taft-Hartley 
repeal  would  meet  strong  opposition  in  the  Congress.^^  No  one  was 
seriously  disposed  to  argue  the  point. 

1951-1953:    CHANGING   TACTICS   AND   ALLIANCES 

Three  distinctly  new  and  significant  trends  in  the  fight  against 
Taft-Hartley  were  observable  in  the  82nd  Congress.  First,  the  tactics 
shifted  from  insistence  upon  outright  repeal  to  emphasis  upon  specific, 
limited  amendments.  Second,  management  groups  in  certain  indus- 
tries began  to  support  labor  demands  for  particular  amendments. 
Third,  the  facade  of  labor  unity  started  to  crack,  as  powerful  inter- 
national unions  began  to  concentrate  on  changes  in  the  Act  most  ad- 
vantageous to  themselves. 

Some  of  these  new  developments  were  highlighted  by  the  debate  in 
the  Senate  over  a  bill  ^^  seeking  to  legalize  hiring  hall  practices  in 
the  maritime  industry.  Specifically,  the  bill  would  have  excluded 
from  the  category  of  unfair  labor  practices  an  arrangement  "under 
which  the  employer  undertakes  to  refer  job  opportunities  to  and  seek 
employees  from  a  hiring  hall  operated  by  a  labor  organization  or 
jointly  by  the  employer  and  the  labor  organization  and  giving  pref- 
erence to  the  labor  organization  for  the  purpose  of  employment." 

Both  the  International  Longshoremen's  and  Warehousemen's 
Union  and  the  Pacific  Maritime  Association  supported  the  Magnuson 
bill,"  but  Harry  Lundeberg,  president  of  the  Sailors'  Union  of  the 
Pacific,  refused  to  back  the  proposed  amendment.  Armed  with  the  so- 
called  "Taft-Lundeberg  amendment" — an  informal  endorsement  by 
Taft  of  the  SUP  practice  of  dispatching  seamen  to  fill  job  orders  in 
accordance  with  their  length  of  prior  service  with  one  or  more  com- 
panies signatory  to  the  PMA-SUP  agreement — Limdeberg  could  see 
nothing  wrong  with  the  way  the  Act  worked  in  practice.  Moreover,  he 
declared  that  the  proposed  amendment  discriminated  unfairly  against 
other  AFL  unions.^" 

Senator  Taft,  meanwhile,  continued  to  insist  that  the  Act  did  not 
outlaw  the  maritime  industry  hiring  hall,  but  only  a  hiring  hall  with 
a  closed  shop,  which,  he  declared,  was  what  the  maritime  unions  really 
wanted.^^  As  usual,  his  views  carried  the  greatest  weight,  and  the 
Senate  recessed  for  the  summer  without  acting  on  the  bill. 

l\^ien  Congress  resumed  its  sessions  in  the  fall  of  1951,  the  building 
and  construction  industry  made  its  bid  for  amendment  of  the  Taft- 

!•  DLR  No.  224  :  A-3  (Nov.  16.  1950). 

18  s.  1044,  82d  Cong.,  1st  Sess.  (1951),  offered  by  Sen.  Magnuson  of  Washlnjjton. 
"  Hearing  Before  the  Subcommittee  on  Labor  and  Labor-Management  Relations  o1  the 
Senate  Committee  on  Labor  and  Public  Welfare,  82d  Cong.,  1st  Sess.,  2-3,  4-50  (1951). 
""  Hearing,  supra  note  19,  at  50-52. 
^  Hearing,  supra  note  19,  at  76-78. 
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Hartley  Act.  The  specific  proposal  in  question  "  would  have  legalized 
the  union  shop  in  the  industry,  which  would  also  have  been  exempted 
from  the  election  provisions  set  forth  in  Section  9  of  the  Act.  Kichard! 
Gray,  president  of  the  AFL's  Building  and  Construction  Trades  De- 
partment, testified  that  "the  entire  industry  is  being  plunged  into  a 
completely  chaotic  relationship  due  primarily  to  the  election  proce- 
dures established  in  the  act."  ^^  Gray  also  cited  statements  by  repre- 
sentatives of  the  Associated  General  Contractors  of  America,  the  Na- 
tional Electrical  Contractors  Association,  and  the  Tile  Contractors 
Association  of  America  in  support  of  the  general  objectives  of  the 
bill.2* 

The  peculiar  employment  characteristics  of  the  industry  made  the 
case  for  the  proposed  amendment  quite  persuasive,  and  the  bipartisan 
sponsorship  of  the  bill  augured  well  for  its  chances;  but  powerful 
voices  in  opposition  began  to  be  heard  from  the  labor  camp.  The  CIO 
objected  to  the  bill  on  the  ground  that  it  would  give  needed  relief  to 
the  building  trades  but  would  do  nothing  for  the  maritime  unions.-^ 
The  International  Association  of  Machinists,  which  was  not  a  member 
of  the  AFL  Building  Trades  Department,  protested  that  the  bill,  if 
passed,  would  virtually  eliminate  lAM  members  from  the  building 
and  construction  industry.^^  The  United  Mine  Workers  also  expressed 
fear  as  to  the  effect  the  bill  would  have  on  organizing  activities  of  Dis- 
trict 50  in  the  construction  field.^^  The  opposition  to  the  amendment 
from  within  the  ranks  of  labor  was  fatal,  and  the  bill  died  in  com- 
mittee. 

While  the  aforementioned  attempts  to  amend  the  Act  during  this 
session  of  Congress  ended  in  failure,  a  decision  of  the  United  States 
Supreme  Court  forced  the  legislators  to  make  several  minor  changes. 
In  NLRB  V.  Highland  Park  Manufacturing  Gomqmny?^  the  Court 
held  that  officers  of  tlie  CIO  had  to  file  non-Communist  affidavits  before 
the  NLRB  could  lawfully  process  cases  filed  by  any  of  the  federation's 
affiliated  unions.  Since  the  Board  had  previously  held  that  neither  the 
CIO  nor  the  AFL  was  a  "national  labor  organization"  within  the 
meaning  of  the  Act  and  had  processed  cases  filed  by  affiliates  of  both 
federations  before  their  respective  officers  had  executed  the  necessary 
affidavits,  the  Court's  decision  placed  in  jeopardy  close  to  3,000  union 
shop  contracts  and  certifications.  Congress  responded  to  this  emergency 
by  adopting  an  amendment  jointly  sponsored  by  Senators  Taft  and 
Humphrey,  w^iich  became  law  on  October  :2^,  1951,  validating  retro- 
actively the  prior  Board  determinations  made  under  an  erioneous  in- 
terpretation of  the  law.  At  the  same  time  Congress  also  eliminated 
from  the  law  the  useless  and  expensive  requirement  that  a  labor  organi- 
zation seeking  to  negotiate  a  union  shop  contract  must  first  win  a 
union  shop  authorization  election  conducted  by  the  NLRB, 

'^  S.  1973,  S2d  Cong.,  1st  Sess.  (1951),  jointly  sponsored  by  Sens.  Taft,  Humphrey,  Cain,, 
and  Nixon. 

'^''  Hearings  Before  the  Subcommittee  on  Labor  and  Labor-Management  Relations  of  the 
Senate  Committee  on  Labor  and  Public  Welfare,  S2d  Cong.,  1st  Sess.  39  (1951). 

2^  Hearings,  svpra  note  23,  at  33-35. 

-5  Testimony  of  David  J.  McDonald  and  David  E.  Feller,  Hearinqs,  supra  note  23,  at 
212-2311. 

2«  Testimony  of  Ernest  R.  Whitf>  ;ind  Plato  E.  Papps,  Hearings,  supra  note  23,  at  134-13S. 

■"  DLR  No.  193  :  A-fi  (Oct.  3,  1951). 

28  341  U.S.   322    (1951). 
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THE    NEW    ADMINISTRATION 


The  election  year  of  1952  brought  a  flurry  of  legislative  activity  and 
the  usual  rash  of  campaign  promises.  In  the  early  part  of  the  year  ani 
amended  S.  1973  (the  bill  favored  by  the  building  and  construction 
industry,  which  had  died  in  committee  in  the  previous  session)  passed 
the  Senate.  It  remained  bottled  up,  however,  in  the  House  Labor  Com- 
mittee, which  was  too  busy  investigating  the  government's  economic 
stabilization  program  to  consider  anything  else. 

The  summer  and  fall  campaigns  brought  a  flicker  of  hope  to  those- 
who  still  adhered  to  the  lost  cause  of  repeal.  Senator  Russell,  bitten 
hard  by  the  presidential  bug,  actually  declared  for  outright  repeal  of 
the  Act,-'*  and  the  Democratic  platform  condemned  the  statute  in  such 
unequivocal  language  that  the  AFL  and  the  CIO  pronounced  it  almost 
completely  in  line  with  their  own  recommendations.^^  Adlai  Stevenson, 
abandoning  an  earlier,  more  moderate  position,  declared  for  repeal  and 
strongly  against  the  use  of  injunctions  in  labor  disputes.^^ 

Eisenhower  was  much  more  cautious,  however,  and  offered  no  co]i.- 
cessions  that  had  not  already  been  proposed  by  Taft.  What  the  Repub- 
licans actually  had  in  mind  was  outlined  by  Senator  Smith  of  New- 
Jersey,  who  predicted  that  under  a  Republican  administration  there- 
As'ouid  be  no  relaxation  of  the  closed  shop  prohibition,  but  that  the- 
mandatory  injunction  in  secondary  boycott  cases  would  be  discarded, 
along  with  the  clisenfranchisement  of  permanently  replaced  economic 
strikers.  Smith  also  indicated  support  of  the  building  trades  amend- 
ment.2- 

Smith's  predictions  were  fairly  accurate.  Less  than  two  weeks  after 
Eisenliower's  victory  at  the  polls,  Senator  Taft,  speaking  for  the  Ad- 
ministration, outlined  a  series  of  Taft-Hartley  amendments  under 
consideration."^  The  list  was  remarkable  in  only  one  respect:  it  did  not 
include  a  number  of  amendments  Taft  himself  had  formerly  spon- 
sored.^* Labor's  archfoe,  it  appeared,  was  more  responsive  to  its  de- 
mands than  the  President-elect,  voted  into  oflice  by  an  overwhelming- 
majority  of  the  American  people. 

Despite  these  first  discouraging  signs,  1953  appeai'ed  to  hold  forth- 
excellent  prospects  for  additional  amendments  of  Taft-PIartley.  Both 
the  AFL  and  the  CIO,  now  giving  mere  lip  service  to  the  demand  for 
repeal,  put  forth  concrete  proposals  for  limited  amendments.  After  a 
White  House  legislati-^-e  conference,  Taft  voiced  the  opinion  that  the 
outlook  was  good  for  about  fifteen  changes  in  the  Act,  m.ostly  proce- 
dural.^^ Moreover,  for  the  first  time  in  years,  a  labor  unionist,  ]\iartin  P. 
Durkin,  occupied  the  i:)Osition  of  Secretary  of  Labor  and  was  making; 
the  formulation  of  proposed  Taft-Hartley  amendments  his  first  order 
of  business. 

The  brief  period  of  harmony  within  the  Administration  was  ended, 
hoAvever,  by  discordant  outcries  from  the  National  Association  of  Man- 
ufacturers and  the  United  States  Chamber  of  Commerce.  The  two 
employer  organizations,  supported  by  Secretary  of  Commerce  Weeks^ 

-«r)LR   No.   140:   A-10   (July   17,   1952). 
"•JN.K   No.   147:   A-a    (July  2S,   1952). 
«^  DLR   No.    177:   A-»?    (Sept.   9,    T.*r,2). 
^■'liLH  No.   196:   A-2    (Oft.   0.    19.12). 
:«/)/-«  No.   226:   A-2    iNov.   18,   1952). 
■•■'  nrjt  No.  230  :  A-2  fXov.  24.  19-2!. 
3=  DIAi  No.  45  :  A-2  (March  9.  1953). 
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made  it  clear  that  their  views  on  amending  Taft-Hartley  were  quite 
irreconcilable  with  those  of  the  AFL,  which  were  backed  to  the  hilt  by 
Secretary  Durkin,^*'  and  measurably  to  the  right  of  Senator  Taf  t's. 

Apparently,  Durkin  almost  won  the  first  round.  A  preliminary 
draft  of  the  Labor  Department's  amendments,  embodying  many  of 
Taft's  proposals,  was  on  the  President's  desk  and  reportedly  on  the 
point  of  being  sent  to  Congress  when  the  news  of  the  Senator's  death 
reached  Washington  on  July  30.  The  presidential  message  was  never 
sent,  but  on  August  3  the  contents  were  published  in  full  by  the  Wall 
Street  Journal.  The  disclosure  shocked  conservative  business  leaders 
and  the  right  wing  of  the  Republican  party.  The  President  had  ap- 
parently been  on  the  verge  of  submitting  to  Congress  a  nineteen-point 
proposal,  embodying  a  number  of  important  amendments  favorable  to 
labor.  These  dealt  with  such  matters  as  prehire  union  shop  contracts 
in  industries  characterized  by  casual  employment,  relaxation  of  the 
rules  of  agency  as  applied  to  unions,  partial  removal  of  the  ban  on 
secondary  boycotts,  elimination  of  mandatory  injunctions,  and  greater 
protection  for  economic  strikers.  With  Taft  now  out  of  the  way,  how- 
ever, the  more  conservative  forces  within  the  Administration  pre- 
vailed, and  the  proposed  amendments  were  scrapped.  Durkin  resigned 
in  disgust,  stating  that  the  President  had  promised  to  support  the 
Labor  Department  proposals  but  had  been  dissuaded  from  doing 
so  at  the  last  minute  by  Vice-President  Nixon.  The  explanation 
given  by  the  White  House  was  that  the  alleged  presidential  mes- 
sage had  been  merely  a  preliminary  draft,  and  that  Durkin's  im- 
pression that  he  had  a  firm  commitment  from  Eisenhower  was  an 
imf  ortunate  misunderstanding.^^ 

Bitterly  disappointed,  organized  labor  reverted  to  its  earlier  insist- 
ence upon  more  extensive  amendments  than  those  the  Administration 
had  been  considering.^^ 

1954:   LABOR   ON   THE   DEFENSIVE 

The  year  195-1  marked  another  critical  sliift  in  the  turbulent  legisla- 
tive history  of  the  Taft-Hartley  Act.  For  the  first  time  since  its  enact- 
ment, the  forces  seekmg  to  make  the  statute  more  restrictive  made  a 
serious  effort  to  achieve  that  result,  while  organized  labor,  after  a  few 
preliminary  skirmishes,  was  compelled  to  devote  itself  primarily  to 
the  defeat  of  the  proposed  amendments. 

The  legislative  battle  developed  around  the  President's  message  to 
Congress  of  January  11,  recommending  some  fourteen  changes  in 
the  Act,^^  and  the  bill  purporting  to  embody  those  proposals.*"  The 
fourteen  amendments  proposed  by  the  President  were  considerably 
less  favorable  to  labor  than  the  changes  which  the  Administration  had 
allegedly  been  willing  to  make  in  mid-1953.  Included  in  the  new  list 
were  proposals  to  extend  the  "free  speech"  doctrine  (for  employers) 
to  representation  cases,  to  recognize  the  supremacy  of  state  authority 
over  matters  involving  health  and  safety,  and  to  require  secret  pre- 
strike  votes  by  employees.  The  Smith  bill  was  even  worse  from  labor's 
point  of  view  because  it  watered  down  a  presidential  proposal  to  relax 

s«Z)I/iE  No.  118  :  A-l  (June  18,  1953). 

3T  DLR  No.  177  :  AA-2  (Sept.  10,  1953). 

as  DLR  No.  188  :  A-1  (Sept.  25, 1953)  ;  DLR  No.  190  :  A-1  (Sept.  29, 1953). 

a*  New  York  Times,  Jan.  12,  1954,  p.  9,  col.  2. 

*»  S.  2650,  83d  Cong.,  2d  Sess.  (1954),  offered  by  Sen.  Smith  of  New  Jersey. 
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the  ban  against  secondary  boycotts  and  changed  the  recommendation 
of  a  secret  prestrike  vote  to  a  provision  for  a  poststrike  vote,  thus  pos- 
ing the  constant  threat  of  premature  termination  of  a  strike  by  a 
wavering  membership. 

The  legislative  path  of  the  Smith  bill  proved  to  be  a  thorny  one.  Re- 
ported out  of  the  Senate  Labor  Committee  by  a  Republican  majority, 
which  termed  it  a  "moderate,  reasonable  and  fair"  piece  of  legisla- 
tion,*^ it  carried  with  it  an  earlier  denunciation  by  the  CIO  that  it  was 
a  mere  "sugar-coating  to  disguise  new  antilabor  restrictions."  ^  George 
Meany  spelled  out  the  AFL  objections  to  the  bill  when  it  reached  the 
Senate  floor :  of  the  forty  amendments  proposed  by  the  AFL,  only  six 
were  incorporated  in  the  bill ;  eleven  changes  favored  earlier  by  Sen- 
ator Taf t  were  omitted ;  and  even  clauses  favorable  to  labor  were  in- 
troduced "in  such  a  manner  as  to  render  the  changes  made  of  no 
consequence."  *^ 

All  of  the  criticism,  however,  did  not  come  from  labor.  Both  the 
NAM  and  the  Chamber  of  Commerce  urged  strengthening  of  the 
states'  rights  provision  of  the  bill  and  called  for  a  tightening  of  loop- 
holes in  secondary  boycott  restrictions.**  As  the  floor  debate  continued, 
an  amendment  offered  by  Senator  Goldwater  of  Arizona,  which  would 
have  ^eatly  expanded  the  power  of  the  states  to  regulate  strikes, 
picketmg,  boycotts,  and  lockouts,  gained  increasing  support  and  finally 
won  the  endorsement  of  Smith  himself.*^ 

Lacking  sufficient  strength  to  put  across  ameliorating  amendments, 
the  prolabor  forces  in  the  Senate  were,  nevertheless,  able  to  do  the 
next  best  thing :  on  May  7  they  managed  to  reconmiit  the  Smith  bill  to 
committee,  thus  killing  it  for  the  session.*^  The  vote  closely  followed 
party  lines,  with  most  Republicans  favoring  passage  of  the  bill,  but 
few  tears  were  shed  at  its  demise.  "We  are  all  right,"  said  Senator 
Smith.  "Taft-Hartley  is  still  in  effect.  This  was  a  pro-labor  thing  we 
reported  out.  We  did  it  because  the  President  wanted  to  show  that  he 
wanted  to  do  something  about  this."  *^ 

Organized  labor  took  a  somewhat  different  view.  President  Eisen- 
hower, said  George  Meany,  had  "failed  to  make  good  on  his  campaign 
pledge  to  make  the  labor  law  better."  *^  Still,  the  unions  could  con- 
gratulate themselves  on  having  scored  a  kind  of  negative  triumph :  the 
defeat  of  a  states'  rights  amendment  potentially  more  dangerous  to 
their  interests  than  the  existing  law  had  ever  been. 

At  the  annual  AFL  convention  in  September,  the  delegates  were  less 
interested  in  President  Eisenhower's  promise  to  present  to  the  next 
Congress  a  new  proposal  for  amending  the  Act  than  they  were  in  mak- 
ing plans  to  achieve  their  traditional  objective :  the  election  of  their 
friends  and  the  defeat  of  their  enemies  at  the  polls.  It  was  plain  now 
that  ultimate  victory  could  be  attained  only  in  the  wake  of  a  major 
realignment  of  political  forces  in  Congress,  where  the  coalition  of  Re- 
publicans and  Southern  Democrats  still  held  sway  after  more  than  a 
decade. 


«  DLR  No.  76  :  AA-1  (April  20,  1954), 
*^DLR  No.  34  :  D-1  (Feb.  18,  1954). 
^DLR  No.  77  :  A-1  (April  21,  1954). 
«  DLR  No.  79  :  A-^l  (April  23,  1954). 
*s  DLR  No.  88  :  AA-3  (Mav  6,  1954). 
*«100  Cong.  Rec.  6202  (1954). 
"  DLR  No.  89  :  A-1  (May  7,  1954). 
*^DLR  No.  94  :  A-3  (May  14,  1954). 
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105  5-195  7:   LEGISLATI^':E   DEADLOCK 


Since  1954  there  have  been  no  serious  attempts  at  major  revision  of 
the  Taft-Hartlej^  Act.  The  Achninistration  has  officially  focused  its 
attention  on  two  points,  the  right  of  economic  strikers  to  vote  in  rep- 
resentation elections  and  the  requirement  that  employers,  as  well  as 
union  officers,  sign  non-Communist  affidavits.  Unions  have  a  real  in- 
terest in  only  the  first  of  these  proposals,  and  even  it  is  relatively  less 
important  to  them  than  formerly.  The  rash  of  state  "right-to-work" 
laws  and  the  constant  turmoil  over  federal-state  jurisdiction  in  the 
labor  relations  field  have  made  Section  14 (b)  of  the  Act  *^  labor's  prin- 
cipal target  for  amendment.  Employer  organizations,  on  the  other 
hand,  have  been  somewhat  more  vociferous  in  their  demands  for  legis- 
lation giving  greater  authority  to  the  states  to  regulate  industrial  dis- 
putes and  collective  bargaining  generally  within  their  borders. 

In  Congress  the  general  division  on  labor-management  issues  has 
continued  along  the  following  lines:  legislative  proposals  to  amend 
Taft-Hartley  in  ways  favored  by  organized  labor  and  to  establish 
federal  control  over  the  entire  field,  thus  Imocking  out  state  "right-to- 
work''  laws,  have  received  most  of  their  support  from  Northern  Uemo- 
crats ;  amendments  designed  further  to  restrict  strike,  picketing,  and 
boycott  activities  of  unions  and  to  give  the  states  even  greater  latitude 
in  the  regulation  of  these  and  other  union  practices  have  been  backed 
by  Eepublicans  and  Southern  Democrats.  So  far,  neither  group  has 
been  strong  enough  to  put  over  its  program,  but  an  upset  of  the  present 
uneasy  balance  is  now  tlireatened  by  recent  disclosures  of  corruption 
in  some  unions  by  the  McClellan  Committee  in  the  Senate.^"  The  result- 
ing unfavorable  publicity  for  the  entire  union  movement  has  alienated 
some  former  supporters  both  in  and  out  of  Congress. 

A   DECADE   OF    STALEMATE 

Before  weighing  the  prospects  of  amendment  of  the  Taft-Hartley 
Act  in  the  foreseeable  future,  let  us  try  to  account  for  the  lack  of  sig- 
nificant legislative  changes  up  to  the  present  time.  Undoubtedly,  the 
political  alig-nment  in  CongTess  has  been  the  chief  inhibiting  factor. 
The  Republican  party  has  a  stake  in  Taft-PIartley ;  resistance  to  repeal 
or  to  drastic  change,  particularly  in  the  first  five  years  following  the 
law's  enactment,  was  a  principle  around  which  all  good  Republicans 
could  rally.  The  Democrats  have,  of  course,  been  hopelessly  split ;  and 
under  the  congressional  seniority  system,  key  committee  posts  have 
gone  to  Southern  Democrats. 

Not  since  1949  liave  the  opportunities  for  amendjnent  of  the  law 
been  particularly  auspicious,  so  far  as  labor  is  concerned.  In  that  year, 
as  we  have  seen,  a  more  moderate  attitude  on  the  part  of  union  leaders 
and  of  the  Administration  might  have  resulted  in  a  few  modest 
changes.  Thereafter,  all  attempts  to  modify  the  law  have  been  wre<iked 
by  Democratic  disunity.  Moreover,  there  has  come  with  the  passing 
years  a  gradual  diminution  in  the  sense  of  urgency  about  amending 

■"  "Nothinc  In  this  Act  shall  he  construed  as  authorizing  the  execution  or  application  of 
agreements  requirlnjr  membership  in  a  labor  organization  as  a  condition  of  employment 
iTi  nnr  S^-nte  or  Territory  in  which  such  execution  or  application  Is  prohibited  by  State  or 
Territorial  law." 

^''  S!ee  Hcnrhirjx  Before  ihe  Sienate  Select  Comyjiittee  on  Improper  Activities  in  the  Labor 
or  Management  Field,  S5th  Cong.,  1st  Sess.  (1957). 
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Taft-Hartley.  That  fact  is  of  the  utmost  importance  and  merits  some 
'chicidation. 

In  the  first  place,  Taft-Hartley  never  developed  into  the  statutory 
horror  conjured  up  by  organized  labor.  The  term  "Slave  Labor  Act" 
has  long  since  fallen  into  disuse  and  is  recalled  only  with  embarrass- 
ment. The  economic  prosperity  that  has  generally  prevailed  during 
the  last  decade  has  tended  to  assuage  initial  fears  that  the  law  would 
substantially  weaken  the  bargaining  power  of  unions  and  adversely 
affect  wages,  hours,  and  working  conditions.  Moreover,  the  climate  of 
labor-management  relations  has  steadily  improved  in  most  areas  of  the 
country,  and  even  in  the  South  there  has  been  a  marked  increase  in  the 
number  of  organized  workers  in  urban  centers.  Looking  back  over  the 
entire  period  since  Taft-Hartley  was  enacted,  only  one  completely 
blinded  by  partisan  feelings  could  now  say  that  the  law  has  thus  far 
pi-esented  a  substantial  and  serious  threat  to  the  institution  of  union- 
ism and  to  the  welfare  of  workers. 

In  the  second  place,  the  truism  that  the  substance  of  laws  can  be 
changed  without  the  necessity  of  legislative  amendment  has  been 
reaffirmed  by  the  experience  under  the  Taft-Hartley  Act.  While 
this  theme  cannot  be  developed  here,  it  can  be  said  generally  that  both 
the  NLRB  and  the  courts  have  been  modifying  the  interpretations  and 
the  applications  of  key  provisions  of  the  Act  almost  continuously  since 
it  became  law.  This  fact  has  persuaded  many  labor  and  management 
representatives  who  are  dissatisfied  with  things  as  they  are  that  what 
needs  to  be  changed  is  not  so  much  the  statutory  language  as  the  per- 
sons and  agencies  who  administer  and  interpret  it. 

195  8    AND   beyond:    NO   MAJOR   CHANGES 

In  his  address  to  the  Second  Constitutional  Convention  of  the  AFL- 
CIO,  Secretary  of  Labor  Mitchell  outlined  the  amendments  to  Taft- 
Hartley  that  the  Administration  will  seek  in  1958.^^  In  view  of  the 
highly  publicized  disclosures  by  the  McClellan  Committee  of  corrup- 
tion and  criminal  activities  in  some  unions,  and  the  resulting  clamor 
for  punitive  legislation  in  many  quarters,  the  recommended  changes  are 
surprisingly  mild.  Not  only  did  Mitchell  assure  the  assembled  delegates 
that  President  Eisenhower  will  oppose  a  national  "right-to-work"  law, 
legislation  to  put  miions  under  anti-trust  laws,  and  "any  legislation 
designed  to  bust  unions" ;  he  also  revealed  that  the  Administration  is 
affirmatively  supporting  several  amendments  long  urged  by  organized 
labor.  These  include  repeal  of  the  non-Communist  affidavit  require- 
ment and  the  provision  disenfranchising  permanently  replaced 
economic  strikers  in  representation  elections,  and  the  addition  of  provi- 
sions permitting  the  NLRB,  under  appropriate  circumstances,  to 
certify  building  and  construction  trades  unions  as  bargaining  repre- 
sentatives, thus  validating  some  prehiring  agreements.  Other  pro- 
posals outlined  by  tlie  Secretary  relate  chiefly  to  new  and  expanded 
reporting  and  disclosure  requirements  for  unions.  If  elected,  these 
provisions  would  subject  unions  and  their  representatives  to  charges  of 
perjury  for  submitting  false  statements,  to  charges  of  embezzlement 
for  mishandling  welfare  or  union  funds,  and  to  loss  of  NLRB  services 
«ind  tax-exempt  status  under  the  Internal  Revenue  Code  for  willful 

^^BLR  No.  236  :  D-1  (Dec.  12,  1957). 


1540 

failure  to  file  accurate  reports.  More  familiar  are  recommendations  to 
tighten  up  on  certain  types  of  boycotts;  and  a  new  departure  is  the 
proposal  to  outlaw  a  type  of  organizationa.l  picketing  which  the  Secre- 
tary earlier  characterized  as  "blackmail"  picketing,  that  is,  "the  use 
of  a  picket  line  to  force  an  employer  or  his  employees  to  have  a  miion 
against  their  will."  ^^  With  respect  to  the  federal-state  jurisdictional 
conflict,  the  Administration  is  taking  a  middle  course:  it  proposes 
merely  that  state  courts  be  permitted  to  act  in  cases  over  which  the 
NLRB  declines  to  assert  jurisdiction. 

What  this  all  seems  to  add  up  to  is  a  program  that  cannot  possibly  be 
enacted  and  will  almost  certainly  result  in  legislative  deadlock.  Union 
leaders  gave  Mitchell's  proposals  a  rather  cool  reception,  and  Demo- 
cratic legislators  in  both  houses  are  likely  to  be  angered  by  the  Admin- 
istration's failure  to  consult  with  them  before  drawing  up  its  program. 
On  the  other  hand,  the  NAI^[  has  termed  the  recommendations  an- 
nounced by  the  Secretary  of  I  abor  to  be  "superficial  and  inadequate," 
and  in  some  respects  "really  shocking."  ^^  Given  the  present  political 
alignment  in  the  Congress,  it  would  appear  that  neither  the  supporters 
of  the  Administration's  program,  nor  those  who  favor  strengthening 
or  weakening  the  present  restrictions  on  imions,  will  be  able  to  com- 
mand the  necessary  votes. 

This  forecast  of  continuing  deadlock  is  strengthened,  rather  than 
weakened,  by  current  developments  on  the  labor  scene.  The  McClellan 
Committee  investigations,  while  concentrated  largely  on  the  Teamsters, 
have  uncovered  enough  evidence  of  crime  and  violence  to  embarrass 
the  entire  labor  movement.  At  the  same  time,  the  prompt  and  vigorous 
action  of  the  AFL-CIO  in  expelling  the  Teamsters  and  the  Bakery 
Workers,  and  in  fumigating  several  other  unions,  has  demonstrated 
in  a  most  convincing  way  that  the  main  body  of  organized  labor  can 
put  its  own  house  in  order  without  much  outside  help.  Moreover,  while 
the  era  of  good  feeling  between  the  AFL-CIO  and  the  McClellan  Com- 
mittee shows  signs  of  coming  to  a  close,^*  there  is  still  no  indication 
that  the  federation  will  oppose  reasonable  reporting  and  disclosure 
legislation  relating  to  union  and  welfare  fimds. 

On  the  basis  of  past  experience,  therefore,  one  must  conclude  that  the 
Taft-Hartley  Act  has  raised,  or  lowered,  depending  upon  one's  per- 
sonal outlook,  governmental  regulation  of  labor-management  rela- 
tions to  a  new  plateau,  which  gives  every  indication  of  continuing 
for  the  next  few  years.  Major  changes  must  await  a  massive  shift  in 
political  alignments,  accompanied,  perhaps,  by  a  series  of  significant 
related  events,  such  as  occurred  in  1946-47.  Wliether  1960  will  prove 
to  be  the  crucial  year  is  a  question  that  invites  speculation ;  but  at  least 
until  then  it  is  apparent  to  even  the  most  inexperienced  entrail-reader 
that  the  likelihood  of  any  major  changes  being  made  in  the  law  is 
slight. 

s>  DLR  No.  207  :  B-1  (Oct.  23,  1957). 

63  DLR  No.  242  :  A-1  (Dec.  13, 1957). 

"  See  "Resolution  No.  144,  Investigations  of  Improper  Activities  In  the  Labor  and  Man- 
agement Fields,  adopted  bv  the  Second  Constitutional  Convention  of  the  AFL-CIO,"  DLR 
No.  241 :  D-3  (Dec.  12, 1957). 


34.  (Source:  Ida  Klaus,  in  Industrial  and  Labor  Relations 
Review,  Vol.  11,  No.  3  [April  1958]) 


THE  TAFT-HARTLEY  EXPERIMENT  IN  SEPARATION  OF 

NLRB  FUNCTIONS 

(By  Ida  Klaus) 

To  the  practitioner  of  labor  relations,  one  of  the  most  con- 
troversial changes  introduced  by  the  Taft-Hartley  Act  was 
the  separation  of  NLRB  functions  introduced  by  the  estab- 
lishment of  the  office  of  the  General  Counsel.  Critics  of  this 
change  saw  their  fears  confirmed  by  the  sharp  split  that  im- 
mediately developed  between  the  first  General  Counsel  and  the 
Board,  while  advocates  of  the  change  might  well  point  to  the 
apparently  harmonious  relations  of  the  last  few  years.  After 
describing  the  functioning  of  the  NLRB  under  the  Wagner 
Act  and  the  legislative  history  of  the  changes  made  in  its  op- 
eration by  Taft-Hartley,  this  article  presents  and  analyzes 
the  NLRB  experience  of  the  past  decade,  concluding  that  the 
change  was  not  warranted  in  1947  and  carries  the  seed  of  pos- 
sible discord  today. 

Ida  Klaus  was  with  the  National  Labor  Relations  Board 
from  1937  through  1954.  She  was  the  solicitor  for  the  last 
six  of  those  years.  She  is  now  counsel  to  the  New  York  City 
Department  of  Labor. — Editor 

One  of  the  unique  features  of  the  Taft-Hartley  Act  is  the  system  of 
internal  organization  and  structure  which  it  provided  for  the  admin- 
istration of  the  basic  law  by  the  National  Labor  Relations  Board. 
Under  that  system,  the  Board  was  set  apart  from  all  other  members  of 
the  family  of  administrative  agencies.  It  alone  was  made  to  live  by 
rules  of  conduct  not  imposed  upon  its  sister  commissions.  While  the 
others  were  free,  within  certain  general  uniform  standards,  to  decide 
for  themselves  matters  of  internal  management  relating  to  methods  for 
the  conduct  of  their  statutory  business,  the  National  Labor  Relations 
Board  was  required  to  conform  to  a  fixed  and  rigid  pattern  laid  out  for 
it  in  the  statute. 

By  far  the  most  significant  aspect  of  that  pattern  is  the  design 
which  the  Act  devised  for  segregating  the  functions  of  prosecution 
from  those  of  adjudication.  From  its  early  origins  through  the  first  six 
years  of  Taft-Hartley,  this  feature  of  the  law  was  at  least  as  much  a 
subject  of  public  interest  and  controversy  as  were  its  many  new  sub- 
stantive provisions.  Indeed,  some  have  felt  that  the  real  effect  of  the 
substantive  provisions  could  not  be  measured  without  reference  to  the 
mechanics  for  their  administration.  For  this  reason  alone,  the  back- 
ground of  the  unique  system  and  the  history  of  its  practical  operation 
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should  be  reviewed  and  evaluated  in  the  empirical  perspective  of  a  dec- 
ade of  experience.  The  analysis  would  appear  all  the  more  relevant  at 
this  moment  m  view  of  current  proposals  for  revision  of  the  pattern  and 
for  its  extension,  as  altered,  to  other  administrative  agencies. 


THE   WAGXER  ACT 


_  In  the  original  National  Labor  Relations  Act  passed  by  Congress 
m  1935,  the  National  Labor  Relations  Board  was  set  up  as  an  inde- 
pendent agency  and  vested  with  sole  primary  responsibility  for  carry- 
ing out  the  declared  policies  of  the  Act  through  the  utilization  of  pre- 
scribed procedures.  In  the  performance  of  its  function  of  preventing 
unfair  labor  practices,  the  Board  was  to  go  into  action  upon  the  filino^ 
w^ith  It  by  any  private  person  of  a  charge  of  alleged  violation.  There"^ 
alter,  it  was  to  process  the  charge  through  the  successive  steps  of  its 
machinery  m  accordance  with  prescribed  standards  of  fairness— from 
initial  preliminary  investigation  of  the  acts  complained  of,  to  settincr 
in  motion  of  a  formal  proceeding  by  issuance  of  a  complaint,  to  the 
holding  of  a  formal  hearing,  and  the  taking  of  evidence,  to  final  ad- 
judication with  appropriate  findings  and  order  based  upon  the  record 
As  this  was  to  be  an  adversary  proceeding  affecting  directly  the  leo-ai 
position  of  the  employer,  the  Board's  orders  were  to  become  leoatly 
effective  only  upon  court  approval  following  formal  court  review 

In  resolving  questions  of  representation,  the  Board's  procedural 
machinery  was  to  culminate  in  a  Board  certification  of  the  name  of  the 
majority  choice.  This  was  to  be  essentially  an  administrative  proceed- 
ing resulting  directly  in  no  more  than  a  finding  of  fact.  At  various 
phases  of  both  types  of  cases,  the  Board  was  given  broad  discretion  to 
determine  how  the  policies  of  the  Act  could  best  be  effectuated. 

It  was  clear,  of  course,  that  the  Board,  like  other  administrative 
and  regulatory  agencies,  was  to  attempt  to  dispose  of  proceedino-s  by 
mtormal  means— especially  at  the  early  stages  before  formal  hearin^^. 
Broad  acceptance  of  the  national  policy  turned  much  more  on  the  edu- 
cational value  of  these  informal  methods  than  it  did  on  the  lessons 
learned  m  legal  combat.^ 

The  Act  was  thus  one  which,  instead  of  conferring  "private  rio-hts  " 

granted  only  rights  "in  the  interest  of  the  public"  to  be  protected  by 

a  pubhc  procedure,  looking  only  to  public  ends."  ^  The  Board  was 

to  be  a  "single  paramount  administrative  or  quasi-judicial  authority,'*  ^ 

vested  with  exclusive  primary  jurisdiction  to  protect  these  rights  and 

to  give  effect  to  the  declared  public  policy  of  the  Act."* 

The  three  Board  members,  appointed' for  specified  terms  were 
authorized  to  employ  such  staff  as  they  might  find  necessary  for  the 
proper  performance  of  their  duties.  The  nature  of  the  general  business 
organization  and  management  structure  within  the  agency  was  left  to 
the  judgment  and  discretion  of  the  Board.  From  the  beginning,  the 
pattern  of  internal  organization  was  drawn  on  broad  functional  and 

r^,l^i■^^^^7  ?5,Y7f^'«  Committee  on  Administrative  Procedure.  Final  Report.  Senate  Doen- 
Final  Report  ^°^"  '  ^''^^'  ^P'  ^^~^^'  ""^^^^  ^^  Attorney  General's  Committee, 

2  Agwilines,  Inc  j.  NLRB,  87  P.  2d  146.  150-151  (C.A.  5).  See  also  Amalgamated  Utility 
SoS^^^^'so  362-364       ^'"'''°  ^''•'  ^^^  ^'^^  ^^^'  "^^""^^  :  National  Licorif^Co   v  NLRB, 

"  S.  Rep.  No.  573,  74th  Con<r.,  Ist  Sess..  p.  15 

*  National  Licorice  Co.  v.  NLRB,  309  U.S.  350,  362. 
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geograpliical  lines.  The  initial  aspects  of  both  types  of  case-handling 
were  performed  in  twenty-one  widely  scattered  regional  offices.  Com- 
plaints were  prosecuted  by  regional  office  personnel  at  hearings  con- 
ducted in  the  field  before  trial  examiners  assigned  from  Washington. 
Sunilar  hearings  were  held  in  representation  proceedings.  Records  in 
both  types  of  cases  were  read  and  analyzed  by  a  central  staff  of  lawyers 
organized  in  a  Eeview  Section.  Decisions  were  made  by  the  Board 
members. 

SELF-REGULATION 

By  1941,  it  became  apparent  to  the  Board  that  the  method  of  its 
operations  required  revision  to  meet  its  own  changing  standards  and 
experience  and  the  findings  and  comments  of  critics  in  the  field.  The 
greatest  concern  was  with  the  possible  merging  of  the  prosecutory  and 
decisional  functions  in  unfair  labor  practice  cases.  While  the  combina- 
tion of  both  these  functions  in  tlie  agency  as  a  unit  was  not  contrary 
to  judicially  approved  standards  of  fairness,^  the  manner  iii  which 
they  were  exercised  in  practice  was  nevertheless  a  delicate  matter  so 
far  as  public  confidence  in  tlie  integrity  and  independence  of  the  final 
decision  was  concerned.  Rationally  and  objectively,  the  abuse  to  be 
avoided  was  that  of  possible  prejudgment.  Realistically,  the  danger  to 
be  dealt  with  was  that  the  Board's  decisions  might  "lie  under  the 
suspicion  of  being  rationalizations  of  the  preliminary  findings''  which 
the  Board  "in  the  role  of  prosecutor,  presented  to  itself."  ® 

The  Board  therefore  set  about  to  devise  a  system  of  effective  internal 
"separation  of  functions''  by  isolating  those  of  its  staff  who  performed 
the  characteristic  tasks  of  a  prosecutor  from  those  whose  work  was  an 
incident  of  the  adjudicative  process.  Accordingly,  it  adopted  and  put 
into  practice  many  of  the  recommendations  of  the  Attorney  General's 
Committee  on  Administrative  Procedure."^  While  the  separation  was 
sought  to  be  accomplished  primarily  among  tlie  staff  personnel,  the 
method  by  which  it  was  worked  out  was  also  designed  to  remove  the 
Board  members  themselves  so  far  as  possible  from  the  various  aspects 
of  the  actual  prosecutory  machinery.^ 

During  the  last  two  years  of  the  Wagner  Act,  the  lines  of  authority 
and  the  nature  and  allocation  of  functions  had  developed  in  this  way : 
Regional  directors  in  charge  of  the  field  offices  were  given  the  author- 
ity to  issue  complaints  in  unfair  labor  practice  cases  without  prior 
authorization  from  Washington,  except  in  very  rare  circumstances 
"where  the  issue  was  not  one  of  fact  but  where  the  question  was  one 
of  policy  and  there  was  some  question  about  going  ahead  with  the 
case."  ^  Requests  for  advice  as  to  whether  complaint  should  issue  were 
sent  by  regional  directors  to  Washington  on  their  own  initiative.  A 
high-level  committee  of  legal  and  administrative  officers  considered 
the  requests  and  usually  made  final  disposition  of  them,  referring  to 

0  See,  e.g.,  NLRB  v.  .Tones  &  Laughlin,  301  U.S.  1  (1937). 

^Administrative  Management  in  the  Government  of  the  United  States,  Report  of  the 
President's  Committee  on  Administrative  Management.  (Gov't.  Print.  Off.,  1937),  p.  40.  See 
also:  Landis,  The  Administrative  Process  (Yale,  1938),  pp.  91-92;  Benjamin,  Administra- 
tive Adjudication  in  The  State  of  New  York,  (1942),  pp.  47—66. 

"^  U.S.  Senate,  Attorney  General's  Committee  on  Administrative  Procedure,  Monograph, 
"National  Labor  Relations  Board.  S.  Doe.  No.  10,  Pt.  5.  77tli  Cong.,  1st  Sess. 

8  Millis  and  Brown,  From  the  Wagner  Act  to  Taft-Hartley,  (University  of  Chicago,  1950), 
pp.  ."i4-60,  Anntial  Reports  of  the  National  Iiabor  Relations  Board. 

^Hearings  Before  the  Senate  Committee  on  Labor  and  Public  Welfare  on  S.  2i9,  81st 
Cong.,  1st  Sess..  p.  170,  testimony  of  Paul  M.  Herzog,  Member  and  Chairman  of  the  Board 
from  1945  to  1953. 
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the  Board  members  only  important  policy  issues.  Appeals  by  the 
charging  party  from  the  refusal  of  the  regional  director  to  issue  a 
complaint  were  referred  to  this  committee,  "who  remained  anonymous 
and  who  were  not  accessible  to  the  charging  parties  appellant."  ^°  Their 
recommendations  were  then  made  to  the  Board. 

When  a  case  finally  came  to  the  Board  in  Washington  for  a  decision, 
those  in  the  Washington  office  who  had  participated  in  the  determina- 
tion to  initiate  the  case  were  isolated  from  all  deliberative  and  decision- 
making phases  at  this  adjudicative  stage.  Also,  Eeview  Section  attor- 
neys, who  analyzed  the  record  and  prepared  the  draft  of  the  Board's 
opinion,  were  prohibited  from  examining  any  of  the  office  files  on  the 
earlier  investigatory  and  prosecution  aspects  of  the  case.  Trial  exam- 
iners were  set  up  as  a  separate  autonomous  unit  of  the  Board.^^  Oper- 
ating policy  governing  all  functions  of  the  agency  was  centrally  formed 
by  the  Board  members,  who  had  ultimate  responsibiilty  for  adminis- 
ti-ation  and  final  authority  over  all  persomiel. 

The  Administrative  Procedure  Act,  passed  by  Congress  in  1946  after 
years  of  study  and  analysis,^^  put  into  effect  a  uniform  system  of  fair 
and  orderly  standards  of  procedure  and  internal  organization  to 
govern  the  operations  of  all  administrative  agencies."  Senator  McCar- 
ran,  chairman  of  the  Judiciary  Committee,  characterized  the  law  as 
"a  comprehensive  charter  of  private  liberty  and  a  solemn  undertaking 
of  official  fairness."  ^*  Among  the  new  standards  was  that  of  internal 
separation  of  the  prosecutory  and  adjudicative  functions,^^ — designed 
to  prevent  those  who  investigated  or  prosecuted  from  exerting  influ- 
ence or  control  over  the  operations  of  those  who  heard  or  decided.^® 
While  pro^dding  for  this  isolation  of  the  two  functions  in  practice,  the 
law  recognized  that,  as  is  characteristic  and  essential  in  the  adminis- 
trative process,  "ultimate  authority  is  fixed  in  one  place"  [in  the 
agency  members]  "respecting  both  prosecution  and  decision,"  ^^  and 
"the  top  authority"  [the  agency  members  themselves]  "is  ultimately 
responsible  for  all  functions  committed  to  it."  ^^  In  addition  to  the 
separation  described,  trial  examiners  who  presided  at  hearings  were 
given  a  large  measure  of  independence  of  the  agency  whose  cases  they 
heard. 

The  organization  and  procedure,  including  separation,  previously 
developed  as  a  matter  of  self -regulation  by  the  National  Labor  Rela- 
tions Board  accorded  in  all  substantial  respects  with  the  requirements 
of  the  new  law.^^ 


'^0  Hearings  Before  the  House  Committee  on  Expenditures  in  the  Executive  Departments 
on  House  Res.  5J6,  Slst  Cong.,  2d  Sess.,  p.  46,  testimony  of  Gerard  D.  Reilly,  Board 
Member  from  1941  to  1946. 

^  Annual  Reports  of  the  National  Labor  Relations  Board  ;  S.  Rept.  No.  99,  Part  2,  81st 
Cong..  1st  Sess.,  p.  7. 

^  See:  Attorney  General's  Committee  on  Administrative  Procedure,  Final  Report  (1941)  ; 
Administrative  Procedure  Act,  Leaislative  History,  79th  Cong.   (1946). 

1'  60  Stat.  287.  5  U.S.C,  Sees.  1001.  et  seq. 

^*  Admi7iistrative  Procedure  Act,  Legislative  History,  79th  Cong.   (1946),  foreword. 

"  Administrative  Procedure  Act,  Sec.  5(c). 

"  S.  Rep.  No.  7.52,  p.  17  ;  House  Rep.  No.  1980,  p.  30. 

"  Statement  of  Senator  McCarran,  92  Cong.  Rec.  No.  98,  p.  5757. 

18  S.  Rep.  No.  752.  p.  17. 

1*  Findling,  "NLRB  Procedures  :  Effects  of  the  Administrative  Procedures  Act."  Ameri- 
can Bar  Association  Jonrnal.,  3.3  (1947)  :  testimony  of  Chairman  Herzog  before  the  Sen- 
ate Committee  on  Labor  and  Public  Welfare  on  S.  249,  at  p.  170  of  the  Hearings.  One 
minor  change  had  to  be  made  as  to  the  trial  examiners. 
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REVIEW  OF  BOARD  OPERATIONS 


I 


The  Board's  own  efforts  at  self -improvement  and  the  consistent  ju- 
dicial support  given  over  the  years  to  its  actions  as  an  administrative 
agency  gradually  reduced  to  a  fairly  reasonable  minimum  the  un- 
founded charges  of  bias,  prejudice,  and  irregularity  made  against  it 
by  those  who  contested  its  orders  in  the  courts.  Starting  with  the  very 
first  case  in  which  the  Act  was  found  to  be  procedurally  fair  under 
the  "due  process"  standards  of  the  Constitution,2°  the  courts  disposed 
of  these  attacks  and  sought  to  lay  them  at  rest  by  upholding  the  in- 
tegrity of  the  Board's  methods  of  administration  and  protecting  the 
privacy  of  its  internal  processes  against  unreasonable  and  capricious 
invasion.^^  So  far  as  appears,  in  only  two  instances  was  the  charge  of 
prejudgment  by  the  Board  members  based  upon  specific  conduct.  In 
one  of  these,  the  court  in  1941  found  evidence  of  possible  partiality 
on  the  part  of  one  of  the  Board  members  arising  out  of  his  personal 
action  before  the  case  had  been  initiated.'^  In  the  other,^^  dismissed  by 
the  district  court  in  1943  for  lack  of  jurisdiction,  the  court  noted  that 
even  if  the  allegations  of  the  complaint  had  been  true,  they  would  not 
have  overcome  the  presumption  of  impartiality  which  must  be  ac- 
corded to  Board  members,  as  it  is  to  judges.^^ 

The  Congress,  too,  was  scrutinizing  the  Board's  operations  during 
these  years.  It  served  at  once  as  a  forum  for  complahits  and  sugges- 
tions and  as  a  commission  of  inquiry.  Charges  of  bias  and  prejudice 
in  the  administration  of  the  Act  were  lodged  by  employers  and  by 
some  segments  of  labor.  Wliile  a  special  subcommittee  of  the  House 
held  hearings  and  in  1940  issued  a  report  on  the  Board  with  pro- 
posed recommendations  for  amendment  of  the  Board's  internal  man- 
agement and  operation,  and  which  later  bills  would  have  brought 
about  similar  modifications,  no  amendments  were  actually  adopted 
until  the  Taft-Hartley  Act  in  1947.^" 

20  NLRB  V.  Jones  &  Laughlin  Steel  Corp.,  301  U.S.  1  (1937). 

21  The  courts,  in  the  cited  cases,  among  others,  established  the  following  important 
principles,  which  themselves  reveal  the  length  and  depth  of  the  onslaughts:  (1)  There 
is  a  presumption  of  administrative  regularity  and  of  the  regularity  of  official  acts.  Con- 
solidated Edison,  305  U.S.  197.  (2)  Bias  and  unfairness  may  not  be  imputed  to  the 
Board  in  the  absence  of  specific  evidence  to  the  contrary.  Air  Associates,  121  F.  2d  5S6 
(C.A.2)  ;  North  Whittier  Heights,  10!)  F.  2d  76  (C.A.9).  The  report  of  the  so-called  Smith 
Committee  on  the  operations  of  the  Board  does  not  constitute  such  evidence.  Bank  of 
America,  motion  denied  March  4,  1942  (C.A.9).  (3)  The  process  by  which  the  Board  ar- 
rived at  its  decision  may  not  be  explored.  Berkshire  Employees  Ass'n,  121  F.  2d.  235 
(C.A.3)  (but  see  NLRB  v.  Cherry  Cotton  Mills,  98  F.  2d.  444  (C.A.5)  for  the  only  in- 
stance in  which  a  court  granted  a  request  for  interrogatories  directed  to  the  Board  to 
have  it  answer  questions  on  the  process  of  its  adjudication  and,  particularly,  on  the  use 
of  the  Review  Section.  (4)  Inquiry  into  the  use  of  the  informal  file  may  not  be  made. 
Bethlehem  Steel,  120  F.  2d  641  (C.A.D.C.)  ;  Ford  Motor  Co.,  118  F.  2d  766  (C.A.9).  (5)  In- 
teroffice communications  between  Board  employees  need  not  be  made  available  to  the 
employer;  nor  need  the  summaries  and  recommendations  of  the  Board's  subordinates. 
Berkshire  Employees'  Ass'n,  supra;  Botany  Worsted,  106  F.  2d. 263  (C.A.3).  (6)  The  use 
of  subordinates  in  reaching  decision  is  proper,  as  the  Board  need  not  personally  read  the 
entire  record.  Berkshire  Employees'  Ass'n,  supra.  Similarly,  a  complete  delegation  of  the 
preparation  of  the  Board's  opinion  does  not  invalidate  the  proceedings,  and  the  language 
used  in  Board  decisions  may  properly  be  that  of  subordinates.  Wilson,  103  F.2d.243 
(C.A.  8)  ;  Botany  Worsted,  106  F.  2d  263  (C.A.3). 

23  Berkshire  Employees  Ass'n.  v.  NLRB,  121  F.  2d.  23.5  (C.A.3).  The  Board  member  was 
no  longer  with  the  Board  at  the  time  of  the  court's  decision. 

23  Oregon  Shipbuilding  Corp.  v.  NLRB,  decided  Feb.  3,  1943. 

2*  The  Board's  record  in  the  courts  on  the  enforcement  of  Its  orders  generally  under  the 
Wagner  Act  was  an  impressive  one  by  all  standards — particularly  in  view  of  the  large 
number  of  cases  taken  there.  Of  the  705  cases  In  the  courts  of  appeal,  59.6  per  cent  were 
enforced  with  some  modification.  Of  the  59  cases  decided  by  the  Supreme  Court,  only  8.5 
per  cent  were  denied  enforcement ;  of  the  rest,  by  far  the  largest  number  were  enforced 
in  their  entirety.  Annual  Reports  of  the  Board. 

«!  The  history  of  the  various  prior  legislative  proposals  is  set  forth  in  MllUs  and  Brown, 
op.  cit.,  pp.  346-362. 
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^The  80th  Congress  overhauled  both  the  substantive  provisions  of  the 
Wagiier  Act  and  the  internal  mechanism  of  the  Board's  or,o;anization 
and  structure.  The  more  extensive  the  revisions  sought  in  the  reo-ula- 
tory  scope  of  the  law,  the  more  sweeping  were  the  changes  proposed 
in  the  internal  operating  machinery  for  enforcing  them. 

The  House  bill,^^  as  reported  out  of  committee,  called  for  the  aboli- 
tion of  the  National  Labor  Eelations  Board  and  provided  for  two  se- 
parate and  independent  agencies  to  adininister  the  various  enlarged 
--aspects  of  the  new  omnibus  bill:  a  "Labor-Management  Relations 
Boarc["  and  an  "Administrator  of  the  National  Labor  Relations  Act." 
The  Administrator  was  to  investigate  charges  of  unfair  labor  prac- 
tices, issue  complaints  and  prosecute  them  before  the  Board,  investi- 
gate representation  petitions,  and  conduct  elections.  The  Board  Avas 
to  entertain  complaints  of  unfair  labor  practices  filed  witli  it  bv  the 
Adniinistrator,  hold  hearings  either  directly  or  through  a  trial  ex- 
aminer, and  issue  a  decision  and  order  directing  the  party  respondent 
to  cease  and  desist  and  to  take  such  affirmative  action  requested  in  the 
com.plaint  as  would  effectuate  the  policies  of  the  law.  It  could  also 
dismiss  a  complaint.  In  representation  proceedings,  the  Board  vras  to 
hold  hearings,  determine  representation  issues,  direct  elections,  a7id 
certify  the  results  in  those  cases  which  the  Administrator  brought 
before  it. 

These  proposed  changes  were  explained  in  the  House  Committee 
Report  -"  in  a  few  scattered  words  and  phrases  substantially  as  fol- 
lows: Not  only  was  the  National  Labor  Relations  Act  defective,  but 
its  administration  was  bad.  Therefore,  the  agency  was  to  be  abolished 
and  replaced  with  a  new  one  of  "fair  and  impartial  persons"  who 
would  not  act  as  "prosecutor,  judge,  and  jury"  but  would  merely  de- 
cide cases.  A  new  and  independent  officer  would  bring  cases  to  a  new 
Board  which  would  decide,  "not  according  to  prejudice  and  caprice, 
as  the  old  Board  so  often  has  done,  but  according  to  the  facts."  In 
describing  the  role  to  be  played  b}'  the  Administrator,  the  report  noted 
that  the  committee's  investigations,  as  well  as  those  of  precedina;  Con- 
gresses, "had  shown  bias  and  prejudice  to  be  rampant  in  the  Board's 
staff,  and  among  some  members  of  the  Board  itself."  The  report  ex- 
pressed ihe  hope  that  the  Administrator  would  not  employ  "such 
people."  Nowhere  in  the  report  was  there  any  specific  reference  to  any 
single  instance  of  unfairness  or  of  bias  or  prejudice. 

During  the  unusually  short  six-hour  del)ate  of  the  entire  measure 
on  the  floor  of  the  House,  Congressman  Hartley,  who  had  sired  the 
bill,  justified  in  the  following  sentence  the  abolition  of  the  Board  and 
the  substitution  in  its  place  of  two  separate  agencies  with  divided 
functions:  Every  one  of  us  wlio  has  studied  the  administration  of 
the  National  Labor  Relations  Act  knows  that  not  only  has  it  failed 
in  many  particulars  because  of  its  inherent  weakness  as  a  law,  but  it 
has  failed  in  larger  degree  by  the  improper  administration  by  the 


2"  H.K.  R0?0. 

2-  House  Rop.  No.  245  on  H.R.  3020 
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members  of  the  Board  and  their  subordinates.^^  The  committee  mi- 
nority disagreed  on  the  need  for  these  drastic  measures.^^ 

The  Senate  bill  ^°  did  not  go  nearly  so  far  in  revamping  the  operat- 
ing mechanism  for  enforcing  the  law.  The  two  major  changes  in  the 
existing  system  which  it  considered  necessary  "to  meet  widespread  and 
justifiable  criticism"  ^^  were  the  abolition  of  the  Review  Section  and 
the  complete  isolation  of  the  trial  examiners  from  the  decisional  proc- 
ess.''^ No  provision  was  made  for  anj  separation  of  the  prosecutory  and 
adjudicative  aspects  of  the  Board's  work. 

COMPROMISE  IN  COMMITTEE 

The  House  and  the  Senate  bills  went  to  a  conference  committee  for 
resolution.  The  final  product  which  emerged  as  the  conference  report 
did  not  abolish  the  Board,  nor  did  it  set  up  a  separate  and  indepen- 
dent office  of  Administrator.  Instead,  it  devised  a  system  of  internal 
separation  of  functions  within  the  existing  framework  of  the  agency 
by  providing  for  the  appointment  by  the  President  of  a  "General 
Counsel  of  the  Board,"  who  was  to  have  "final  authority  in  behalf  of 
the  Board"  to  investigate  charges  and  issue  complaints  in  unfair  labor 
practice  cases  and  to  prosecute  such  complaints  before  the  Board. 

Little,  if  anything,  was  said  by  the  conferees  as  to  the  reasons  which 
prompted  agreement  to  the  scheme  of  separation  adopted  in  confer- 
ence, nor  was  any  clear  picture  given  of  just  what  the  conference  mea- 
sure sought  to  accomplish  in  principle  or  in  practice.  The  House  Con- 
ference Report  merely  explained  that  the  Board  was  limited  "to  the 
perfoiTaance  of  quasi-judicial  functions."  ^^  Senator  Taft  merely  told 
his  colleagiies  that  the  conference  agreement  recognized  the  principle 
of  separating  judicial  and  prosecuting  functions  "without  going  to  the 
extent  of  establishing  a  completely  independent  agency."  ^* 

Senate  opposition  to  the  conference  rejiort  was  based  upon  the 
grounds  that  the  scheme  was  an  unjustified  departure  from  the  Ad- 
ministrative Procedure  Act;  that  it  was  "neither  fish  nor  fowl"  as  a 
mechanism  for  enforcing  the  law;  that  it  would  create  a  "labor  czar" 
with  tremendous  unreA'iewable  power ;  that  it  Avould  frustrate  and  de- 
feat the  fundamental  benefits  of  the  administrative  i^rocess  by  deny- 
ing to  the  Board  the  unitv  of  command  necessarv  for  effective  en- 
forcement  of  the  over-all  labor  policy;  and  that  it  was  practically  and 
administratively  unworkable.-'''" 


35 


28  Cong.  Rec.  3533. 

2"  House  Minority  Report  No.  24.i  on  H.R.  .'',02f>.  It  was  of  the  opinion  that  the  hearings 
had  not  disclosed  any  abuses  arisin?  out  of  the  then  existing  procedures  of  the  Board, 
wliicli  were  in  conformity  with  the  refiuirenients  of  the  then  recently  enacted  Administra- 
The  Procedure  Act.  It  saw  no  reason,  from  the  actual  history  of  the  agency  and  from  the 
me^^iculous  re-examination  and  re-evaluation  represented  by  the  Administrative  Procedure 
Act,  for  singling  out  this  one  administrative  body  for  such  different  and  extreme  treat- 
ment, Ervisaginsr  crave  dangers  to  the  effective  enforcement  of  the  over-all  labor  policy, 
it  urged  that  proposals  for  complete  separation  of  functions  should  await  experience 
tinde"  the  Administrative  Procedure  Act  and  that,  if  eventually  thought  desiral)le,  they 
shoiild  bp  applied  to  administrative  agencies  generally  and  not  simply  to  the  Board  alone. 

s'lnroduced  a.<5   S.   1126  and  passed  as  H.R.  3020  of  the  Senate. 
.    ■"  S.  Rep.  No.  105  on  S.  1120. 

"-The  Board,  it  said,  had  been  abdicating  its  judicial  duties  In  most  cases  by  delegating 
the  review  of  the  transcripts  of  the  hearings  and  the  findings  of  trial  examiners  to  the 
R^vVw  Section,  with  the  result  that  the  decision  and  the  form  in  which  it  appeared  were 
^'virtually  a  product  of  the  corporate  personality  of  this  legal  section."  This  disposition 
of  ca'-.es  "in  an  institutional  fashion,"  it  declared,  was  in  conflict  with  the  congressional 
notion  of  personal  administration  by  the  Board  members  and  inconsistent  will  the  in- 
tention to  J^avo  the  Board  function  as  would  a  coiirt.  Id, 

?.r.  TTonK.p  Oo'-^'prp'-^p  Report  No.  510.  on  H.R.  3020. 

3<  93  Cong.  Rec.  6599. 

3=  See,  e.g.,  93  Cong.  Bee.   660S,  G613,  6014,  6355,  7677. 
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The  President's  veto  message  emphasized  the  possibility  of  friction 
and  the  inefficiency  in  the  disposition  of  cases  which  would  result  from 
the  "unique  restrictions  on  the  Board's  procedures"  embodied  in  the 
scheme  of  separation  of  functions.^^ 

To  this  critisism,  Senator  Taft,  in  a  statement  immediately  preced- 
ing the  vote  to  override  the  veto,  gave  the  final  answer  of  the  propo- 
nents of  the  conference  agreement.  He  noted  that  the  provision  for 
the  office  of  General  Counsel  was  the  conference  solution  to  the  prob- 
lem of  how  to  separate  prosecuting  and  judicial  functions  without  "the 
cumbersome  device"  of  establishing  a  new  independent  agency  in  the 
executive  branch.  He  sought  to  demonstrate  that  the  proposals  would 
really  make  little  change  in  the  procedures  and  regulations  already 
developed  by  the  Board.  He  emphasized  that  the  Board  members 
themselves  would  not  actually  be  deprived  of  any  function  which  they 
were  then  performing  personally,  for  "the  assumption  that  the  Board 
itself  presently  reviews  these  appeals  is  utterly  erroneous."  As  the 
testimony  showed,  he  said,  appeals  to  the  Board  from  the  refusal  to 
issue  a  complaint  were  being  handled  by  an  anonymous  committee  of 
subordinate  employees.  Hence,  what  the  conference  report  did,  he  ex- 
plained, was  "simply  to  transfer  this  'vast  and  unreviewable  power' 
from  this  anonymous  little  group  to  a  statutoiy  officer  responsible  to 
the  President  and  to  the  Congress."  The  chief  Senate  spokesman  gave 
no  reason,  however,  as  to  why  a  scheme  of  separation  beyond  that 
called  for  by  the  Administrative  Procedure  Act  was  necessary  for  the 
National  Labor  Relations  Board. 

It  remained  for  the  Board  and  the  first  General  Counsel  to  attempt 
to  give  practical  meaning  to  the  new  system  of  administration  of  the 
amended  law. 

TAFT-TTARTLEY  PROVISIONS 

The  Taft-Hartley  Act  redeclared  the  national  labor  policy,  as  re- 
vised, and  preserved  the  Board  as  the  agency  to  effectuate  it.  In  broad 
outline  and  language,  the  functional  scheme  of  the  statute  remained 
the  same,  with  all  authority  for  administration  still  lodged  in  the 
Board  as  the  enforcing  entity.  Superimposed  upon  tliis  general  pat- 
tern, however,  was  the  independent  office  of  General  Counsel.  In  creat- 
ing that  office,  Congress  gave  to  the  General  Counsel  full  and  un- 
reviewable authority  ("in  behalf  of  the  Board")  to  investigate  and 
prosecute  unfair  labor  practice  cases.  This  meant  that  in  this  area  the 
Board  was  to  act  solely  in  a  quasi- judicial  capacity,  deciding  only 
those  cases  which  were  brought  to  it  by  the  General  Counsel.  Beyond 
that,  the  statute  left  in  the  Board  (now  to  be  composed  of  five  mem- 
bers) all  other  functions  of  administration  and  enforcement  of  the 
law.  Thus,  the  Board  retained  full  authority  in  the  handling  of  all 
aspects  of  representation  proceedings. 

The  recruitment  and  use  of  staff  and  the  lines  of  authority  over 
them  in  the  performance  of  the  agency  functions  were  also  dealt  with 
in  the  amended  law.  The  Board  was  given  the  power  of  appointment 
of  all  personnel  to  be  employed  in  the  agency.  The  General  Counsel, 
however,  was  to  exercise  "general  supervision  over  all  attorneys  em- 
ployed by  the  Board"  (other  than  legal  assistants  and  trial  examiners) 

••  Legislative  History,  op.  cit.,  p.  916. 
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"and  over  all  officers  and  employees  in  the  regional  offices."  Beyond 
that,  the  Board  was  to  be  responsible  for  the  administrative  and  house- 
keeping chores  of  the  agency,  as  well  as  the  important  tasks  of  budget 
preparation  and  allotment  of  appropriated  funds. 

The  immediate  problem  of  the  Board  and  the  first  General  Counsel 
was  to  figure  out  some  arrangement  which  would  make  this  allocation 
of  duties  and  responsibilities  work  in  a  realistic  and  practical  way 
and  yet  maintain  the  basic  separation  and  preserve  the  fundamental 
authority  of  the  Board  as  the  head  of  the  agency.  Otherwise,  they 
believed,  the  internal  structure  would  not  stand  up.^^  The  Board  found 
itself  most  hampered  in  its  inability  to  supervise  the  personnel  in  the 
regional  offices  who  would  handle  the  representation  cases  for  it  and 
translate  its  policy  in  so  many  important  phases  of  these  proceedings. 
Similarly  frustrating  was  the  denial  to  it  of  supervision  over  the 
attorneys  who  were  to  seek  enforcement  in  the  courts  of  its  orders  in 
unfair  labor  practice  cases. 

THE   DELEGATION   AGREEMENT 

The  only  way  out  at  that  time  appeared  to  be  for  the  Board  to  dele- 
gate to  the  General  Counsel  those  of  its  powers  and  duties  which  were 
either  closely  related  to  the  prosecutory  function  or  could  not  be  per- 
formed by  the  Board  directly  for  want  of  power  to  supervise  the 
operating  personnel.  The  arrangement  was  worked  out  and  set  forth 
in  a  formal  document,  entitled  MemormiduTn  Describing  Statutory 
and  Delegated  Functions  of  the  General  CovMsel^  commonly  referred 
to  as  the  Delegation  Agreement.^^ 

By  that  arrangement,  the  General  Counsel  was  given  authority  to 
take  over  the  regional  office  phases  of  representation  proceedings  and 
to  perform  them  in  accordance  with  applicable  Board  regulations.  This 
meant  that  the  same  field  staffs  which  handled  unfair  labor  practice 
cases  for  the  General  Counsel  acted  for  the  Board  in  representation 
proceedings  but  were  subject  only  to  the  supervision  of  the  General 
Counsel.  The  Board  also  authorized  the  General  Counsel  to  act  for  it, 
pursuant  to  its  directions,  in  the  enforcement  and  defense  of  Board 
orders  in  the  courts.  Here  again,  the  lawyers  who  performed  these 
duties  acted  for  the  Board  in  the  protection  of  its  adjudicative  author- 
ity but  were  supervised  by  the  General  Counsel.  On  the  other  hand, 
because  recourse  to  the  courts  for  mandatory  and  discretionary  injunc- 
tions was  to  be  had  at  the  investigatory  and  prosecutory  stages  of  a 
case,  the  Board  assigned  to  the  General  Counsel  final  and  unreview- 
able authority  to  seek  such  relief. 

The  General  Counsel,  who  was  getting  the  lion's  share  of  the 
agency's  functions  under  the  agreement,  was  also  given  supervision 
over  all  central  administrative  and  clerical  staff  performing  the  so- 
called  "housekeeping"  tasks,  with  the  understanding  that  the  services 
involved  would  be  made  available  to  the  Board  in  accordance  with  its 
needs.  Finally,  the  power  of  appointment  of  all  employees,  save  those 

^  The  first  General  Counsel,  testifying  In  1953  before  the  House  Committee  on  Labor 
and  Public  Welfare  (at  p.  436  of  the  Hearings),  stated  that  he  and  the  members  of  the 
"old  Board"  "went  through  the  Act,  and  we  discovered  that  it  was  shot  through  with 
inconsistencies  and  with  provisions  that  simply  could  not  work  if  you  attempted  to  apply 
them  literally."  Without  a  liberal  operating  plan,  he  believed,  it  "would  have  been  im- 
possible to  function  under  this  law."  See  also  1950  testimony  of  Chairman  Herzog  before 
the  Senate  Committee  on  Expenditures  in  the  Executive  Departments. 

38  16  Fed.  Reg.  1654. 
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serving  the  Board  directly  in  its  Washington  operations,  was  turned 
over  by  the  Board  to  the  General  Counsel.^^ 

While  the  Delegation  Agreement  was  a  means  of  bringing  some 
rational  order  to  the  jumbled  structure  designed  by  the  amended  Act, 
it  could  not  overcom^e  what  appeared  to  be  basic  defects  in  the  plan 
of  division  of  the  agency's  functions  which  was  built  into  the  law. 
Problems  of  internal  administration  began  to  develop  almost  from  the 
beginning,  as  it  became  clear  that  this  was  in  fact  a  two-headed  agency, 
with  dual  authority  to  make  policy.  The  most  serious  issues  which 
emerged  early  in  the  day-to-day  operation  of  the  system  of  separation 
and  which  persisted  and  grew  progressively  sharper  during  the  first 
few  3^ears  were  essentially  these:  (f)  ^Vliat  was  the  practical  scope  of 
the  General  Counsel's  investigative  and  prosecutory  functions?  (2) 
In  which  area  of  his  operations  was  the  General  Counsel  acting  deriva- 
tively as  the  agent  of  the  Board  members  and  performing  functions 
they  delegated  to  him?  (3)  Granted  that  his  investigative  and  pros- 
ecutory authority  was  not  subject  to  review  by  the  Board,  to  what 
extent  was  he  bound  in  the  exercise  of  that  authority  by  the  so-called 
judicial  decisions  of  the  Board?  (4)  Granted  that  he  was  performing 
certain  functions  by  express  delegation  from  the  Board,  was  he  bound 
to  follow  Board  policy  in  the  exercise  of  those  functions  even  when 
it  conflicted  with  his  own  views  ?  Disagreement  on  these  issues  led  to 
serious  discord  within  the  agency  family,  to  litigation  before  the  courts, 
and  to  an  airing  of  these  and  related  difficulties  before  the  Congress. 

JUEISDICTION   AND  ENFORCEMENT  ISSUES 

The  two  areas  in  which  the  differences  on  both  sides  came  into  most 
acute  focus  were  in  the  exercise  of  jurisdiction  and  the  enforcement 
of  Board  orders  in  the  courts.  The  Board  was  of  the  view  that  as  a 
matter  of  practice  it  could  not  possiblv  exercise  jurisdiction  in  all  cases 
where  it  had  legal  authority  to  act.^°  The  General  Counsel,  on  the  other 
hand,  insisted  that  the  agency  should  seek  to  regulate  the  labor  re- 
lations of  any  and  every  enterprise  whose  activities  affected  interstate 
commerce  in  the  constitutional  sense — no  matter  how  remotely.  He 
believed  that  the  conscientious  performance  of  his  role  as  prosecutor 
required  him  to  be  guided  by  his  own  standards  as  to  the  exercise  of 
jurisdiction.  Consequently,  he  instituted  unfair  labor  pi-actice  cases 
involving  characteristically  local  business  enterprises  whose  labor 
relations  the  Board  felt  it  was  not  practical  to  regulate.'*^  In  the  han- 
dling of  representation  cases  for  the  Board,  the  General  Counsel  be- 
lieved that  consistency  and  the  integrity  of  his  own  independent  au- 

'■"  It  was  at  this  time  also  that  the  Boarrl  realizerl  that  it  would  need  a  chief  legal 
officer  to  advise  it  o-s  a  Board  and  to  serve  as  its  lawyer.  Because  the  law  provided  that 
the  General  Counsel  was  to  exercise  general  supervision  over  all  attorneys,  there  was 
some  question  at  the  time  as  to  the  authority  of  the  Board  to  hire  and  direct  such 
chief  legal  officer.  As  a  matter  of  expediency,  and  to  maintain  the  separation  of  functions, 
an  arrangement  was  made  whereby  the  General  Counsel  relinquished  any  power  of  super- 
vision which  he  might  have  had  over  such  officer  and  the  persons  in  his  office.  This  is  how 
the  office  of  Solicitor  was  created.  In  practice,  one  of  the  most  important  roles  of  the 
Solicitor  was  to  act  as  the  Board's  main  reliance  in  seeing  that  the  functions  delegated  to 
the  Genera!  Counsel  under  the  agreement  were  properly  carried  out.  See  Hrnrlnqs 
Before  the  House  Committee  on  Education  and  Lahor,  S3d  Cong..  1st  Sess.,  pp.  441,  4'2. 

*"  See  :  He-ivings  Before  the  l^ennte  Committee  on  Expenditures  in  the  Executive  De- 
partments on  S.  Fes.  2f,8,  Slst  Cong.,  2nd  Sess.,  p.  120. 

'^  FTeorings  Before  l^pecial  Subcommittee  of  the  House  Committee  on  Expenditures  in  the 
FiTeeutive  Devartments,  Investiqation  to  Ascertain  Scope  of  Interpretation  by  General 
Counsel  of  National  Labor  Relations  Board  of  the  Term  "Affecting  Commerce,"  as  Used 
in  the  Labor  Management  Relations  Act,  19^7,  SOtli  Cong.,  2nd  Sess. 
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tliority  as  prosociitor  required  him  to  apply  the  same  jurisdictional 
standards  as  he  followed  in  issuing  complaints  in  unfair  labor  practice 
cases — even  where  the  Board  had  made  it  clear  that  such  standards 
were  not  to  prevail  in  representation  proceedings. 

While  the  conflict  ov^er  representation  cases  was  resolved  within 
tlie  family  after  eighteen  months,^^  the  General  Counsel  remained 
adamant  in  unfair  labor  practice  cases.  He  continued  to  issue  com- 
])laints  and  prosecute  cases  which  he  knew  were  destined  for  dismissal 
by  the  Board.  Arguing  before  the  Board  in  tliose  cases,  he  took  the 
l^osition  that  the  Board  was  invading  his  independent  authority  and 
violating  the  separation  of  powers  by  dismissing  cases  on  jurisdic- 
tional policy  grounds  where  there  was  in  fact  legal  jurisdiction  to  act. 
The  issue  was  finally  resolved  by  the  courts  in  favor  of  the  Board."*' 
The  conflict  on  the  General  Counsel's  role  in  the  enforcement  of 
Board  orders  before  the  courts  arose  in  those  cases  in  which  the  Board's 
decision  modified  or  rejected  the  complaint  as  issued  and  prosecuted 
by  the  General  Counsel,  or  merely  differed  from  his  own  views.  At 
first,  the  General  Counsel  felt  that  there  was  an  unseemly  inconsistency 
between  his  role  as  prosecutor  and  his  role  as  a  Board  agent  when 
called  upon  to  defend  action  taken  by  the  Board  as  adjudicator  in 
derogation  of  his  judgment  as  a  prosecutor.  It  appeared  to  him, 
moreover,  that  the  integrity  of  his  statutory  responsibility  was  being 
imperiled.  In  addition,  although  he  did  not  himself  appear  before 
the  courts,  he  considered  it  a  source  of  personal  embarrassment  and 
indignity  to  have  any  arguments  made  by  his  staff  before  the  courts, 
cither  in  the  briefs  or  orally,  which  took  a  position  at  odds  with  the 
views  he  had  pressed  before  the  Board  as  prosecutor. 

The  Board,  on  the  other  hand,  felt  that  administrative  necessity 
required  it  to  designate  the  General  Counsel  to  act  as  its  agent  in  this 
:area  because  the  statute  gave  him  "general  supervision  over  all  attor- 
neys employed  by  the  Board."  Nevertheless,  in  a  few  cases,  the  Board 
relieved  him.  of  the  responsibility  for  the  brief  and  the  argument,  and 
he  divested  himself  of  general  supervision,  leaving  the  direction 
and  supervision  of  the  court  work  to  the  Board's  very  limited  staff 
resources. 

As  time  went  on,  however,  circumstances  required  the  Board  to 
amend  the  Delegation  Agreement'**  to  leave  no  room  for  doubt  that 
his  delegated  enforcement  authority  was  to  be  exercised  "in  full  accord- 
ance with  the  directions  of  the  Board."  For  his  part,  the  General 
Counsel  sought  escape  from  his  dilemma  by  insisting  tliat  the  power 
of  enforcement  was  really  his  by  statute,  not  that  of  the  Board,  and 
that  he  was  therefore  free  of  any  direction  by  the  Board  with  respect 
to  arguments  made  before  the  courts  in  connection  with  proceedings  to 
enforce  or  defend  the  Board's  orders.  This  phase  of  the  conflict  came 


*-  The  General  Counsel  finally  yielded  to  the  Board's  directions.  See  exchange  of  cor- 
rospondence  between  the  Board  and  the  General  Counsel,  incorporated  in  Hearings  Be- 
fore the  Senate  Committee  on  T.nhnr  av<J  Pnhlic  WHfnre  on  S.  S^fi,  81st  Cons:..  1st  Sess.. 
pp.  13S-141.  See  also  the  General  Counsel's  instructions  to  the  regional  staff,  there  quoted 
at  p.  175. 

«  Matter  of  Haleston  Drug  Stores,  R2  NLRB  1204,,  Sf?  NLRB  llfl6  :  Matter  of  A-1  Photo 
Serriee,  S3  NLRB  504.  Haleston  Drue:  Stores.  Inc.  v.  NLRB  and  A-1  Photo  Service  V. 
NLRB.  187  F.  2(1.  148  (C.A.  9i,  cert,  denied.  .^42  U.S.  815.  The  courts  had  alreTdy  re.iected 
the  Gen»^ral  Counsel's  position  that  the  discretionary  authority  to  seek  injunctions  and 
the  power  to  enforce  s'.'bpoenas  v/ere  h's  bv  statute  V.ecause  thev  were  so  much  a  part  of 
tlie  prospcutorv  role.  Evans  v.  ITU,  76  F.  Supp'.  881  (D.C.Ind.)  ;  NLRB  v.  ITU  76  F. 
Siinp.  896  (D.C.-N.Y). 

"  Federal  Register  of  Feb.  20.  1950. 
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to  a  public  climax  in  two  specific  cases  before  the  courts.^^  Both  the 
Board  and  the  General  Counsel  realized,  however,  that  the  courts 
were  not  the  appropriate  forum  for  settling  the  controversy  between 
them.  The  matter  was  finally  resolved  by  the  resignation  of  the  first 
General  Counsel.*^ 

OTHER  PROBLEMS 

Apart  from  tlie  conflict  and  confusion  engendered  by  the  scheme 
of  separation,  the  Board  found  itself  hobbled  by  the  statutory  division 
of  authority  in  the  full  and  effective  performance  of  those  functions 
which  were  unquestionably  reserved  to  it.  This  was  most  sharply 
demonstrated  in  the  area  of  representation  case  matters.  The  difficulty 
arose  in  those  instances  where  unfair  labor  practice  questions  were 
intertwined  with  representation  issues. 

One  highly  critical  example  will  illustrate  the  point.  Section  9  (c)  (3) 
of  the  Taft-Hartley  Act  declares  that  "Employees  on  strike  who  are 
not  entitled  to  reinstatement  shall  not  be  eligible  to  vote"  in  a  represen- 
tation election.  In  most  instances,  the  right  of  a  striker  to  reinstate- 
ment turns  on  whether  the  strike  was  caused  by  an  employer's  unfair 
labor  practice.  In  passing  upon  challenged  ballots  cast  in  an  election, 
the  Board  concluded  that  its  apparent  authority  to  determine  in  a 
representation  case  whether  the  strike  was  caused  by  an  mifair  labor 
practice  was,  in  terms  of  the  realities  of  the  statute,  a  mere  illusion. 
The  Board  believed  that  the  only  way  it  could  properly  make  that  de- 
termination was  in  an  unfair  labor  practice  case  initiated  and  l^rought 
to  it  for  decision  by  the  General  Counsel.  Otherwise,  it  would  be  step- 
ping over  the  line  into  the  exclusive  domain  of  the  prosecutor. 

In  the  first  case  which  presented  this  dilemma  for  the  Board,  the 
General  Counsel  had  in  fact  refused  to  issue  a  complaint  on  charges 
of  unfair  labor  practices.  Accordingly,  the  Board  ruled  that  the  strilce 
must  be  presumed  to  be  one  not  caused  by  unfair  labor  practices  and 
that  the  strikers  who  had  been  permanently  replaced  were  not  eligible 
to  vote.*^  The  Board  was  thus  forced  to  surrender  to  the  unreviewable 
power  of  the  General  Counsel  an  important  element  of  its  control  over 
representation  cases. 

THE   SECOND  GENERAL  COTJNSEL 

While  some  of  the  conflicts  and  points  of  disagreement  became  much 
less  acute  with  the  departure  of  the  first  General  Counsel  and  the  ap- 
pointment of  his  successor,^^  clashes  of  opinion  developed  in  other 
areas.  The  memory  of  recent  expeiiences  led  both  sides  to  keep  their 
controversies  from  heating  up  to  the  point  of  public  eruption.*^  Two 
characteristics  of  the  relationship  of  this  second  period  may  properly 

«  The  dispute  started  in  the  late  spring  of  1950  in  connection  with  the  Vvlcan  Forging 
case  in  the  Court  of  Appeals  for  the  Sixth  Circuit.  Some  of  the  documents  filed  with  that 
court,  at  that  time  and  later,  reveal  the  nature  of  the  controversy.  The  General  Counsel 
filed  a  brief  which  the  Board  had  earlier  deemed  unacceptable.  The  Board  thereupon  found 
Itself  in  the  strange  position  of  moving  the  court  to  reject  the  "document"  filed  by  the 
General  Counsel  as  not  being  its  brief  and  to  grant  it  leave  to  submit  Its  own  brief. 

« In  September  1950.  See  testimony  of  Robert  N.  Denham  before  the  House  Committee 
on  Labor  and  Public  Welfare,  83rd  Cong.,  1st  Sess.,  at  p.  446  of  the  Hearings. 

*''  Matter  of  Times  Square  Stores  Corporation,  79  NLRB  361. 

**  There  is  no  public  reference  to  this  phase  of  the  agency's  internal  relationships.  The 
writer  observed  them   at  first  hand  and   reports   her  Impressions   as  thus   gathered. 

*"  In  fact,  to  a  considerable  extent,  the  brunt  of  separation  during  this  period  was  born 
by  the  top-level  staff  on  both  sides. 
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be  revealed.  In  the  first  place,  the  new  General  Counsel  tended  to  bring 
up  for  the  personal  consideration  of  the  Board  members  administra- 
tive matters  which  he  might  well  have  handled  by  himself.  A  not 
insubstantial  portion  of  the  Board's  time  was  thus  diverted  from  the 
many  cases  urgently  awaiting  its  decision.  Second,  in  screening  Board 
decisions  for  enforcement  in  the  courts,  this  General  Counsel  and  hig 
staff  developed  the  practice  of  returning  to  the  Board  with  criticism 
and  suggestions  those  decisions  which  they  deemed  unsupportable — 
on  either  the  facts  or  the  law.  Valuable  as  this  service  might  otherwise 
have  been,  the  General  Counsel,  by  making  suggestions  for  revision  of 
a  decision  or  order,  was  in  effect  penetrating  the  statutory  wall  and 
entering  the  forbidden  field  of  adjudication. 
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CONGRESSIONAL  INQ"DTRIES 

The  unique  system  of  separation  of  functions  under  which  the  Board 
as  an  agency  was  required  to  live,  and  through  which  it  was  in  turn 
to  animate  the  amended  law,  was  fully  explored  by  Congress  after 
eighteen  months  and  again  after  two  and  a  half  years.  The  first  of 
these  inquiries,  made  in  1949,  was  occasioned  by  legislative  considera- 
tion of  a  bill  for  repeal  of  the  Taft-Hartley  Act  and  for  re-enactment 
of  the  Wagner  Act  with  certain  revisions.^^  The  effort  of  that  bill  was 
to  restore  the  internal  structure  of  the  Board  as  it  had  existed  immedi- 
ately after  the  Administrative  Procedure  Act  went  into  operation. 

The  Senate  Committee  sought  the  views  of  both  the  Board  members 
and  the  General  Counsel  on  how  the  separation  experiment  had  been 
working  in  practice.^-  The  Board  informed  the  Congress  that,  while 
both  sides  had  approached  the  new  system  with  a  sincere  effort  to  make 
it  work,  the  experience  developed  during  the  first  eighteen  months  of 
operations  established  the  validity  of  the  Board's  earlier  misgivings  ^^ 
that  internal  conflict  and  disagreement  were  inevitable  and  that  frus- 
tration of  the  basic  statutory  policy  was  the  price  to  be  paid.  The  Board 
also  expressed  resentment  at  being  treated  differently  from  all  other 
administrative  agencies  and  being  singled  out  "as  the  one  agency  which 
is  told  how  to  conduct  its  internal  affairs."  ^*  It  saw  no  reason  for  being 
considered  the  "leper"  among  the  family  of  regulatory  commissions  ^^ 
and  protested  against  this  discrimination  as  "an  implication  of  distrust 
of  the  agency  that  not  a  single  member  of  the  Board  appreciates."  ^^  _ 

For  his  part,  the  General  Counsel  defended  his  action  as  a  consci- 
entious attempt  to  do  his  duty  as  he  saw  it.  He  admitted,  however,  that 
the  difficulties  between  him  and  the  Board  were  entirely  attributable 
to  the  system  of  separation."  Indeed,  by  the  time  the  hearings  came  to 

s"  This  was  a  most  delicate,  and  at  times  nettlesome,  problem  for  top-level  staff  represent- 
ing the  Board  in  liaison  with  the  General  Counsel's  office. 

"  S.  249,  81st  Cong.,  1st  Sess. 

52  The  Board's  views  were  expressed  in  the  testimony  of  Chairman  Herzog  at  various 
points  in  Hearings  Before  the  Senate  Committee  on  Labor  and  Public  Welfare  on  S.  2Jf9, 
81st  Cong.,  1st  Sess.,  starting  on  p.  137.  See  especially  pp.  170,  173,  181-182.  A  statement 
of  the  Board's  experience,  with  specific  examples,  was  also  submitted  at  the  request  of 
Senator  Morse  and  inserted  in  the  record  of  the  Hearing  at  p.  2809. 

^  Hearings  Before  the  House  Committee  on  Education  and  Labor  on  Amendments  to  the 
NLR.A,  80th.  Cong.,  1st  Sess.,  p.  8187. 

E*  Senate  Hearings  on  8.  249j  pp.  137, 142. 

f^  Ibid,  p.  178. 

E«  Ibid. 

« Ibid,  p.  1667. 
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a  close,  the  system  had  virtually  no  supporters.^^  The  committee  m.a- 
jority,  in  reporting  out  favorably  the  pending  bill,  concluded  that 
"this  experiment  in  two-headed  administration  has  proved  a  costly 
mistake  and  should  be  scrapped."  ^^ 

Senator  Taft,  too,  concluded  that  continuation  of  the  system  was 
not  justified.  As  a  substitute  for  the  bill  which  had  been  reported  out 
favorably  by  the  majority,  he  proposed  a  series  of  amendments  to  Taft- 
Hartley,  one  of  which  would  have  abolished  the  independent  office  of 
General  Couuse]  and  returned  the  Board  to  the  requirements  of  the 
Administrative  Procedure  Act.^°  In  seeking  support  for  his  substitute 
measure  on  the  floor  of  the  Senate,  Senator  Taft  evaluated  the  pro- 
]>osal  for  "elimination  of  the  independent  general  counsel"  as  "perliaps 
the  most  important"  of  his  suggescted  amendments.  He  acknowledged 
that  experience  had  shown  that  "there  was  difficulty  in  the  separation 
of  powers"  and  that  there  was  sufficient  justification  "to  go  back  to  the 
Administrative  Procedure  Act  and  rely  upon  that  for  a  fair  treatment 
by  the  Board".^^ 

The  Taft  substitute  measure  passed  the  Senate,  but  it  was  never  acted 
upon  by  the  Plouse.  Thus,  while  separation  of  f mictions  failed  at  the 
earliest  opportunity  to  stand  up  under  its  fii"st  Senate  test,  it  neverthe- 
less survived  as  Taft-Hartley  itself  escaped  unamended.'^^ 

KEOKGANIZATION   PLAN    NO.    12 

The  most  thoroughgoing  and  searching  congressional  analysis  of 
the  Taft-Hartley  separation  teclniique  was  made  in  1950  in  connection 
with  Reorganization  Plan  No.  12,  transmitted  to  the  Congress  by  the 
President  on  jNIarch  13,  1950,  r)ursuant  to  tlie  Eeorganization  Act  of 
1949.<^^ 

Stated  simply,  the  Plan  transferred  all  functions  of  the  General 
Counsel  to  the  Board.  In  turn,  it  vested  in  the  Chairman  of  the  Board 
certain  executive  and  housekeeping  duties  of  the  agency.  Its  final  para- 
graph read:  "The  office  of  General  Counsel  (provided  for  in  section 
3(d)  of  the  National  Labor  Relations  Act,  as  amended,  29  U.S.C. 
153(3) )  is  hereby  abolished."  In  his  message  of  transmittal,  the  Presi- 
dent explained  that  the  Plan  would  accomplish  these  purposes:  (1) 
It  would  terminate  the  division  and  confusion  of  responsibility  in  the 
National  Labor  Relations  Board  by  abolishing  the  office  of  the  Gen- 
eral Counsel  of  the  Board,  a  step  which  he  noted  the  Senate  had 
approved  the  previous  year.  (2)  It  would  again  place  in  the  Board 

^Organized  labor  favored  the  pending  bill  (S.  249)  for  the  reason,  among:  others,  that 
it  had  found  the  independent  office  of  General  Counsel  an  antilabor  force.  The  statement 
of  the  AFL,  position  appears  at  p.  183R  of  the  Hearings.  The  CIO  attacked  the  separation 
and  other  chancres  In  the  Board's  orgranlzation  and  structure  as  being  "even  worse"  than 
the  substantive  provisions  of  Taft-Hartley.  Ibid.  pp.  481-487.  The  National  Associntion 
of  Manufacturers,  on  the  other  hand,  considered  the  separation  a  salutary  technique  for 
avoiding  the  kind  of  bias  which  it  claimed  had  characterized  the  Board  in  the  past,  Ibid, 
p.  2396. 

6»  Sen.  Rep.  No.  99,  p.  41. 

eo  Sen.  Rep.  No.  99,  Part  2,  Minority  Views. 

81  Statement  made  at  page  8750  of  the  Cong.  Rec.  for  June  29,  1949. 

83  The  issue  was  drawn  by  the  administration  and  the  supporters  of  the  original  S.  249 
on  an  "all-or-nothing"  basis  so  far  as  the  total  repeal  of  Taft-Hartley  was  concerned. 
There  is  little  doubt  but  that  separation  of  functions,  if  put  to  the  House,  would  also 
have  been  abolished  there.  Of  all  provisions  of  the  law,  it  seemed  perhaps  the  most 
doomed  at  that  time. 

03  Public  Law  109.  81st  Cong.,  which  authorized  the  President  to  prepare  and  transmit 
to  the  Congress  such  "reorganization  plans"  for  the  transfer  or  consolidation  or  abolition 
of  agency  functions  as  appeared  to  him.  upon  investigation,  lo  be  necessary  to  promote 
efficienc.v  and  economy  and  improvement  in  the  management  of  the  executive  branch  of 
the  government. 
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nnified  authority  and  responsibility.  (3)  It  would  eliminate  a  basic 
defect  in  the  structure  of  the  Board  and  provide  an  organizational  pat- 
tern for  it  consistent  with  that  established  for  other  regulatory 
agencies. 

Plan  No.  12,  like  other  reorganization  plans  submitted  by  the  Presi- 
dent, was  drawn  up  in  response  to  findings  and  proposals  made  earlier 
by  the  Commission  on  Organization  of  the  Executive  Branch  of  tlie 
Govermnent  (popularly  known  as  the  Hoover  Commission)  and  its 
task  force  for  the  more  efficient  conduct  of  the  government's  business. 
Following  an  investigation  of  all  aspects  of  the  National  Labor  Rela- 
tions Board's  organization  and  structure,  the  task  force  observed  ^* 
that  the  position  of  the  General  Counsel,  under-  the  statute  and  the 
Delegation  Agreement,  was  "anomalous"  in  that  it  combined  the 
policy-making  and  achninistrative  charactei'istics  of  an  independent 
commission  with  prosecutory  duties  and  lesponsibilities.  "If  permitted 
to  set  a  pattern  for  future  Government  organization,'-  it  asserted,  "it 
may  lead  to  a  diffusion  of  responsibility."  The  task  force  concluded 
that  "the  present  position  of  the  General  Counsel  is  an  unstable  one.'^ 
It  recommended  that  the  office  "should  not  be  left  independent  of  both 
the  Board  and  the  executive  departments  but  should  be  integrated  more 
closely  into  one  or  the  other  according  to  the  functions  to  be 
performed." 
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BOARD  SUPPORT 

Appropriate  committees  of  the  House  and  the  Senate  held  hearings 
on  the  Plan.  The  Administration,  through  the  Bureau  of  the  Budget, 
justified  the  Plan  as  a  necessary  measure  offered  to  restore  efficient  and 
responsible  administration  of  the  national  labor  relations  policy. ^^  The 
Board  appeared  before  both  Houses  and  expressed  its  "unequivocal 
and  mianimous"  support  of  Plan  No.  12.®^  It  reported  that,  on  the 
basis  of  thirty  months  of  practical  experience  with  the  system  of 
divided  authority  and  separated  functions,  "the  194T  administrative 
experiment  has  been  a  failure."  It  saw  the  critical  issue  as  a  broad 
and  general  one:  "Can  a  single  policy  of  Congress,  no  matter  w^hat 
that  policy,  be  administered  effectively  by  a  two-headed  agency?"  To 
this  question  the  Board  replied :  "We  hold  that  it  cannot." 

This  conclusion  of  the  Board  derived  from  its  conviction  that  the 
extreme  bisection  of  functions  had  brought  about  a  negation  of  many 
of  the  basic  advantages  of  the  administrative  process  by  (1)  causing 
friction  -svnthin  the  agency  and  confusion  among  management  and 
labor  unions  as  to  the  coverage  of  the  Act;  (2)  provoking  uncertainty 

^Task  Force  Report  on  Regulatory  Commissions  (Appendix  NK  prepared  for  the  Com- 
mission on  Organization  of  the  Executive  Branch  of  the  Government  (Govt.  Print.  Off., 
1949). 

^^  IMd,  pp.  139-141.  The  Hoover  Commission  itself  made  no  findings  oi-  recommendations 
with  specific  reference  to  the  Board.  It  simply  proposed  certain  measures  for  all  "regula- 
tory" commissions,  based  upon  the  task  force  report,  and  included  the  National  Labor 
Relations  Board  within  the  category  of  such  commissions.  Report  No.  12  on  Regukitoiif 
Commissions.  1949,  which  follows,  In  part,  the  recommendation  made  in  the  Report  on 
General  Management  of  the  Executive  Branch  that  "there  must  be  a  clean  line  of  author- 
ity reaching  down  through  every  step  of  the  organization  and  no  subordinate  should  have 
authority  independent  from  that  of  his  superior". 

8«  Hearings  Before  the  House  Committee  on  Expenditures  in  the  Executive  Departments, 
on  House  Res.  516,  81st  Cong.,  2nrt  Sess.,  testimony  of  Frank  Pace,  .Tr.,  Director  of  the 
Bureau  of  the  Budget;  Hearings  Before  the  Senate  Committee  on  Expenditnres  in  the- 
F.TPrutive  Departments  on  S.  Res.  2-'i8,  Slst  Cong.,  2nd  Sess.,  testimony  of  Frederick  B: 
Lawton. 

*'  IMctj  testimony  of  Chairman  Herzog. 
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and  litigation;  (3)  engendering  simultaneous  conflicting  policy  de- 
teSrminations ;  and  (4)  impeding  enforcement  of  the  public  policy  in 
the  courts. 

To  sustain  these  unanimous  conclusions,  the  Board  offered  documen- 
tation from  several  salient  experiences,  selected  "solely  because  of  their 
significance  in  terms  of  orderly  public  administration"  of  national 
policy  in  the  public  interest.  As  the  most  telling  example  of  the 
anomaly  of  two-headed  administration  of  a  single  policy,  it  cited  the 
double  standard  which  controlled  the  exercise  of  jurisdiction  by  the 
agency,  one  in  representation  proceedings  and  another  in  unfair  labor 
practice  cases,  with  the  attendant  confusion  and  litigation  which  it 
had  created. 

The  Board  called  attention  also  to  how  the  congressional  policy  of 
promoting  industrial  peace  by  preventing  unfair  labor  practices  could 
be  as  gravely  frustrated  by  inaction  as  it  could  be  abused  by  over- 
zealous  application.  It  noted  how  the  independent  office  of  General 
Counsel  had  the  vital  authority  to  dry  up  a  case  at  the  source  by 
having  the  first  and  last  word  as  to  whether  an  unfair  labor  practice 
proceeding  could  be  instituted.  This  wholly  unreviewable  refusal  to 
act.  it  pointed  out,  could  also  weaken  the  effectiveness  of  the  Board's 
disposition  of  representation  disputes — first,  by  withholding  a  com- 
plaint against  an  employer  who  refused  to  honor  a  Board  certification 
of  a  bargaining  representative  and,  second,  by  refusing  to  set  in 
motion  the  unfair  labor  practice  machinery  necessary  to  determine 
whether  employees  on  strike  were  eligible  to  vote  in  a  Board  election. 

A  third  area  of  experience  cited  to  demonstrate  that  the  split  in 
functions  was  incompatible  with  sound  and  uniform  administration 
was  that  of  the  growing  conflict  between  the  Board  and  the  General 
Counsel  in  their  respective  roles  in  the  enforcement  and  defense  of 
Board  decisions  and  orders  in  the  courts. 

Supporters  of  the  Plan  in  Congress  urged  its  adoption  for  reasons 
of  efficiency  and  good  administration  and  pointed  to  the  Board's  ex- 
perience as  compelling  evidence  of  the  validity  of  their  position.^^  Th© 
mechanism  on  which  the  Senate  had  never  really  had  an  opportunity 
to  pass,  they  asserted,  had  proved  to  be  troublesome  and  dangerous  not 
onl}^  because  of  poor  draftsmanship  but  because  of  inherent  defects 
fundamentally  hostile  to  the  attainment  of  sound  and  satisfactory  la- 
bor relations.''^ 

OPPOSITION   TO  THE  PLAN 

Congressional  opponents  of  the  Plan  argued  that  it  was  of  dubious 
legality  because  it  attempted,  in  the  guise  of  transferring  functions, 
to  strike  a  body  blow  at  the  recently  adopted  basic  law  and  the  im- 
portant principle  of  separation;  that  it  was  not  in  accord  with  the 
Hoover  Commission  recommendations;  that  it  would  not  improve 
efficiency  or  bring  about  economy ;  and  that,  if  experience  had  demon- 
strated any  need  for  changes  in  the  Taft-Hartley  scheme  of  organiza- 
tion, such  changes  should  be  made  directly  and  openly  by  Congress 
through  the  usual  legislative  process.^"  Senator  Taft  and  a  few  others, 

«  See,  e.p.,  fl6  Gong.  Rec.  6802. 
«s  See,  e.g.,  96  Cong.  Rec.  6867-6868. 

WR.  Rep.  No.  1516.  81st  Cong.,  2d.  Sess. ;  H.  Rep.  No.  1852,  81st  Cong.,  2d.  Sess.,  and 
debate  on  the  Senate  floor  on  May  10-11,  1950. 
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while  openly  conceding  that  the  statutory  scheme  of  separation  had 
proved  to  be  faulty,  urged  that  the  cure  was  in  even  greater  and  more 
clean-cut  division  between  the  prosecutory  and  the  adjudicative  func- 
tionsJ^  The  prescription  they  offered  was  in  a  bill  introduced  by  Sen- 
ator Taft  ^^  which  would  have  accomplished  much  the  kind  of  com- 
plete separation  through  the  two  independent  offices  of  Board  and 
Administrator  which  the  1947  House  bill  had  provided." 

Tliis  move  toward  even  more  extreme  special  treatment  of  the  Board 
among  the  family  of  regulatory  agencies  was  justified  by  the  assertion 
that  the  atmosphere  in  which  labor  relations  practices  were  regulated 
was  so  highly  charged  with  emotion  that  "even  a  fair-minded  Board 
which  acted  as  both  prosecutor  and  judge  could  never  convince  the 
unsuccessful  litigant  that  he  had  a  fair  trial."  ^*  At  the  same  time, 
Senator  Taft  explained  away  as  a  political  manoeuver  his  previous 
willingness  to  eliminate  the  office  of  General  Counsel  and  return  the 
Board  to  the  provisions  of  the  Administrative  Procedure  Act.''^ 

The  Board  criticized  the  proposal  for  complete  division  into  two 
wholly  disconnected  agencies  as  an  accentuation  of  the  evils  of  the 
existing  scheme  of  separation.  "If  separation  is  bad,"  it  said,  "divorce 
is  worse."  ''^ 

The  resolution  to  disapprove  Plan  No.  12  was  duly  adopted  in  the 
Senate,  and  the  Plan  consequently  was  prevented  from  becoming 
effective  under  the  Reorganization  Act  of  1949.  The  Taft  substitute  bill 
was  not  seriously  pressed  at  that  time. 

THE  1953   HEARINGS 

After  a  three  year  respite,  Congress  in  early  1953  again  addressed 
itself  to  the  question  of  the  appropriate  machinery  for  effectuating 
the  national  labor  policy.  Extensive  exploratory  hearings  on  all  aspects 
of  Taft-Hartley,  including  separation,  were  conducted  by  the  House 
committee.'^^  Both  the  first  General  Counsel  and  his  immediate  suc- 
cessor, who  was  the  incumbent  at  the  time,  defended  the  scheme  of 
separation  as  it  was  drawn  in  the  law.  The  difference  between  them, 
however,  was  that  the  former  condemned  all  those  who  were  adminis- 
tering the  law  as  biased  and  "ingrained  with  the  Wagner  Act 
philosophy."  ^^ 

The  incumbent  General  Counsel  reported  that  he  believed  whole- 
heartedly in  the  existing  system  of  separation  of  functions  and  that 

■^  Hearings  Before  the  House  Committee,  at  pp.  34,  193 ;  Hearings  Before  the  Senate 
Committee  at  pp  19,  34,  43,  73-89  ;  96  Cong  Rec.  6866-08&7. 

72  S.  3339,  81st  Cong.,  2d.  Sess. 

"'^  The  Taft  proposal  would  have  given  to  the  independent  Administrator  aU  the  statu- 
tory powers  of  the  General  Counsel  and,  in  addition,  a  number  of  the  functions  which  the 
Board  had  delegated  to  him.  To  meet  the  problem  of  the  double-standard  in  the  exercise  of 
jurisdiction,  the  bill  would  have  permitted  early  recourse  to  the  Board  during  the  prosecu- 
tory phase  for  the  resolution  of  questions  of  jurisdiction.  The  enforcement  and  defense  of 
Board  orders  in  the  courts  were  to  be  the  responsibility  of  the  Board,  which  was  to  have 
its  own  staff  for  that  purpose.  The  Administrator,  on  the  other  hand,  would  be  permitted 
to  appeal  to  the  courts  from  a  decision  of  the  Board  adverse  to  his  prosecutory  policy. 

74  Hearings  Before  the  Senate  Committee,  at  pp.  19,  22  ;  H.  Rep.  No.  1852,  pp.  21-22. 

75  Hearings  Before  the  House  Committee,  at  p.  193. 

78  Testimony  of  Chairman  Herzog  before  the  Senate  Committee. 

77  On  the  other  side  of  the  Capitol,  Senator  Taft  introduced  a  bUl  much  like  the  one 
he  had  offered  in  1959  as  the  substitute  for  Plan  No.  12  (S.  659,  83rd  Cong.,  1st  Sess.). 
This  bill,  like  the  earlier  one,  never  came  up  for  direct  consideration  by  the  Senate  or  its 
committee. 

''^Hearings  of  the  House  Committee  on  Labor  and  Puilic  Welfare,  83rd  Cong..  1st 
Sess.,  pp.  405,  407,  419,  436.  The  charge  of  looking  at  the  cases  "from  the  old  indoctrinated 
standpoint"  was  also  leveled  by  him  against  those  courts  which  had  affirmed  Board 
decisions  found  unacceptable  by  the  first  General  Counsel.  Ibid,  p.  403. 
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he  thought  it  had  worked  "effectively  and  efficiently."  From  his  ex- 
perience both  in  that  office  and  in  other  positions  he  had  held  on  the 
Board's  staff  for  many  years,  he  felt  convinced  that  separation  had 
achieved  three  "very  important  improvements  in  administration  of 
the  labor  relations  law":  (1)  It  had  increased  the  confidence  of  the 
public  in  the  fairness  and  integrity  of  the  agency's  decisional  process. 
(2)  It  had  made  possible  "a  more  vigorous  and  healthier  development 
•of  the  law"  by  permitting  the  General  Counsel  to  bring  about  a  revi- 
sion of  the  Board's  decisional  policy  through  the  initiation  of  cases 
which  the  Board  itself  would  not  have  started  had  it  had  the  author- 
ity to  prosecute.  This,  he  stated,  had  been  accomplished  because,  as  an 
independent  prosecutor,  he  had  been  in  a  position  to  examine  critically 
the  theories  annoimced  by  the  Board  and,  where  appropriate,  to  chal- 
lenge them  by  presentation  of  cases  in  the  context  of  new  fact  situa- 
"tions.  As  examples  of  this  accomplishment,  he  pointed  to  a  few 
instances  in  which  he  had  attemptecl  to  broaden  the  area  of  union  un- 
fair labor  practices.  (3)  The  existing  system,  he  believed,  had  pro- 
moted the  more  expeditious  handling  of  both  unfair  labor  practice 
and  representation  cases.  This,  he  said,  was  accomplished  because  an 
independent  General  Counsel,  unburdened  by  decisional  functions  and 
able  to  delegate  more  freely  than  the  Board,  could  work  out  stream- 
lined procedures  and  move  faster  in  the  processing  of  cases.^^  For 
these  reasons,  he  favored  the  existing  scheme  of  separation.  He  op- 
posed, however,  any  complete  devision  of  functions  between  two  sepa- 
rate agencies  as  inconsistent  with  the  salutary  aims  of  the  administra- 
tive process. 

The  Board  members,  while  still  convinced  that  separation  beyond 
the  requirements  of  the  Administrative  Procedure  Act  was  unjustified 
and  unsound,  made  no  elaborate  exposition  of  their  position  at  that 
lime. 

Since  1953,  there  has  been  no  public  assessment  of  the  practical 
operation  of  the  division  of  authority  between  the  Board  and  the 
Oeneral  Counsel.  In  the  meantime,  tlie  constituency  of  the  Board 
has  changed  completely,  and  two  other  General  Counsels  have  served 
under  the  Taft-Hartley  system  of  separation.  Apart  from  a  general 
endorsement  by  the  present  Chairman  of  the  Board  of  the  existing  sys- 
tem as  an  alternative  to  recent  proposals  for  far  greater  separation.^" 
there  has  been  no  official  review  of  the  new  Board's  experience  and 
no  inquiry  into  its  views  or  into  those  of  the  present  General  Counsel 
or  his  immediate  predecessor. 

SUMMARY  OBSERVATIONS 

The  classic  question  to  be  asked  at  this  point  is  whether  it  can  now 
be  said,  upon  reappraisal  in  the  perspective  of  a  decade  of  experience, 
that  the.  Taft-Hartley  experiment  in  separation  of  functions  has 
shown  itself  to  be  successful  and  worth  while.  Normally,  evaluation 
of  tlie  practical  effectiveness  of  a  measure  such  as  this  would  be  made 

™  Complaints  had  been  made  by  unions  a?:ainst  the  slowness  of  the  General  Counsel  in 
initiatinfr  and  processing  unfair  labor  practice  cases.  Some  members  of  the  committee 
wanted  further  proof  than  the  General  Counsel  had  given  them  that  separation  per- 
mitted more  expeditious  case-handling.  Ibid,  p.  348. 

*>  Remarks  of  Boyd  Leedom  before  the  Administrative  Law  Section  of  the  District  of 
•Columbia  Bar  Association,  Dec.  3,  1957. 
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in  terms  of  the  extent  to  which  it  had  accomplished  the  fundamental 
legislative  purpose.  The  appraisal  then  to  be  made  would  be  whether 
"that  purpose  was  still  valid  and,  if  so  whether  the  measure  was  still  a 
reasonable  and  practical  means  for  its  effectuation.  The  difficulty  in 
this  instance,  however,  is  that  the  essential  infonnation  is  not  readily 
uncovered,  nor  is  it  easily  susceptible  of  assessment  by  the  standard 
test. 

"Wliat  was  the  purpose  of  the  80th  Congress  in  devising  a  unique 
system  of  segregation  of  functions  for  the  administration  of  the  re- 
vised national  labor  policy?  The  only  answer  offered  by  the  record  is: 
salvage  and  compromise.  The  House  had  long  disliked  the  Wagner 
Act  procedures  and  distrusted  the  Board.  It  saw  division  of  enforce- 
ment between  two  separate  agencies  as  the  answer  to  what  it  consid- 
ered the  "one-sidedness''  of  the  Board  and  the  "judge-jury-prosecu- 
tor-'  features  of  the  Wagner  Act.  The  Senate,  on  the  other  hand,  did 
not  question  the  integrity  of  the  Board  and  was  convinced  that  the 
newly  enacted  Administrative  Procedure  Act  provided  all  the  neces- 
sary safeguards  against  the  one  real  evil,  i.e.,  prejudgment  of  cases. 

The  differences  were  resolved  by  retaining  some  of  the  features  of 
each  measure  and  by  relin(|uishing  others.  In  the  course  of  the  trjid- 
ing,  vague  language  and  difficult  and  impractical  operating  and  struc- 
tural machinery  were  the  price  paid  for  hasty  reconciliation.  Thus,  the 
independent  office  of  General  Counsel  came  into  being  against  the 
hetter  judgment  of  the  Senate  in  appeasement  of  the  irrational  sus- 
picion with  which  the  House  viewed  the  Board  members  and  existing 
:aclministrative  procedures.  It  cannot  be  said,  therefore,  that  there  was 
any  singleness  of  legislative  purpose  in  incorporating  into  Taft-Hart- 
ley the  peculiar  system  of  segregation  of  functions  hj  which  it  is  char- 
acterized. Nor  was  tliere  any  demonstrated  need  which  the  peculiar 
■sysl-em  afiirmatively  sought  to  satisfj'. 

The  more  appropriate  question  to  be  asked,  now  that  a  decade  has 
passed,  is  not  whether  the  system  has  worked  successfully  but  whether 
it  has  really  turned  out  to  be  so  bad.  More  specifically,  are  the  prob- 
lems of  tJie* first  six  years  still  actively  or  potentially  serious? 

As  for  the  operating  problems  and  tlie  conflict  between  the  Board 
and  the  General  Counsel  which  marked  the  early  years  of  the  joint 
venture,  it  is  difficult  to  say  to  what  extent  they  were  the  product  of 
t]ie  unwholesome  climate  of  distrust  and  suspicion  in  which  the  Board 
fissumed  its  new  role  and  the  concomitant  zeal  and  piousness  with 
wliich  the  first  General  Counsel  entered  upon  his  unusual  office.  It  is 
quite  possible  that  a  Board  which  had  not  previously  been  critical  of 
the  substance  and  procedures  of  the  new  law  and  whose  actions  were 
free  from  close  surveillance  might  have  found  the  bisection  less  oner- 
ous and  nettlesome.  The  compulsion  to  prove  its  objectivity  and  good 
faith  would  undou.btedlv  not  have  been  so  strong.  While  any  Board 
would  have  had  to  devise  an  internal  scheme  such  as  the  Delegation 
Agreement  to  make  the  parts  of  the  statutory  design  fit  togetlier  in 
workp.ble  fashion,  it  is  not  unlikely  that  a  less  self-conscious  Board 
would  not  have  been  so  self-nlmegating  in  its  judgment  of  how  much 
of  its  inherent  power  it  could  exercise  by  itself  without  reliance  on 
the  General  Counsel's  resources.  In  attempting  to  put  together  the  pre- 
fabricated house,  it  might  have  felt  at  liberty  to  leave  greater  room 
for  itself  in  making  practical  sense  out  of  the  statutory  maze  of  in- 
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structions.  A  possible  case  in  point  is  the  court  enforcement  function, 
an  area  in  which  the  very  act  of  delegation  gave  rise  to  a  highly  ex- 
plosive and  dangerous  conflict. 

For  his  part,  a  General  Counsel  less  bent  on  staking  out  power  claims 
in  the  name  of  the  independence  of  the  prosecutor  and  for  the  glory 
of  separation  might  have  lived  more  peaceably  and  tractably  with 
the  Board.  In  that  event,  the  controversy  over  who  had  the  final  word 
on  jurisdiction  would  probably  not  have  reached  such  frustratmg 
and  embarrassing  stages,  nor  would  the  disagreement  over  court  en- 
forcement have  become  so  explosive.  These  points  of  difference  were 
in  fact  settled  after  a  few  years  and,  no  matter  what  their  cause,  they 
no  longer  appear  to  exist. 

Today  there  is  an  atmosphere  of  peaceful  coexistence  under  the  law 
and  the  Delegation  Agreement.  The  reason  can  only  be  assumed,  as 
there  has  been  no  official  report  on  this  subject  from  either  office  of 
the  agency  in  the  past  four  years.  It  is  possible  that  the  experience  of 
the  first  few  years  has  been  valuable  in  teaching  both  sides  to  live 
together.  Or,  compatibility  of  personalities  and  freedom  from  earlier 
suspicions  may  be  making  for  less  rigid  and  less  meticulous  mainte- 
nance of  the  segregation  wall.  Or  it  may  be  that  there  is  greater 
coincidence  of  views  on  fundamental  issues  of  policy  and  on  interpre- 
tation of  the  substantive  provisions  of  the  law. 

BASTO   EVALTTATIOlsr 

The  fact  remains,  however,  that  there  are  vital  engineering  defects 
in  the  statutory  plan  for  this  system  of  separation  and  that  its  practical 
workability  is  at  all  times  dependent  upon  the  spirit  of  cooperation 
between  the  Board  and  the  General  Counsel.  Thus,  the  potentials  for 
conflict  are  there,  and  the  threat  to  realization  of  the  basic  congres- 
sional policy  remains,  so  long  as  the  formula  of  internal  management 
and  the  lines  of  authority  continue  as  they  are.  When  and  where  con- 
flict may  erupt  will  depend  upon  the  personnel  and  policies  of  the 
future.  A  swing  of  the  pendulum  in  any  direction  may  upset  the 
balance. 

In  other  words,  whatever  may  be  said  about  the  theory  of  this  genre 
of  internal  separation  of  functions,  the  blueprint  for  bringing  it  into 
effect  is  seriously  imperfect.  One  wonders  whether  true  and  pristine 
separation  can  ever  be  achieved  under  this  blueprint  and.  if  so,  whether 
the  price  to  be  paid  in  struggle  and  conflict  is  not  far  too  high  for 
the  dubious  and  vague  value  received. 

Is  the  basic  system  of  this  genre  of  internal  separation  worth  salvag- 
ing by  modification  of  the  blueprint  ?  The  Senate  had  its  misgivings 
in  advance,  when  it  acceded  to  the  mood  of  the  House.  Subsequently, 
eia:hteen  months  of  experience  persuaded  the  Senate  of  the  validity 
of  its  earlier  fears  and,  in  1949,  it  voted  to  eliminate  separation  and 
chose  to  return  to  the  protections  of  the  Administrative  Procedure 
Act.  The  rejection  of  Plan  No.  12  a  year  later  was  no  endorseniPiit 
of  the  existing  system,  for  even  the  strongest  opponents  of  the  Plan 
accepted  the  premise  of  nonworkability. 

The  Board  members  who  served  in  the  first  six  years  were  convinced 
that  the  system  was  a  costly  mistake  requiring  eventual,  if  not  imme- 
diate, rectification.  Their  solution  was  that  accepted  by  the  Senate  in 
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1949,  i.e.,  a  return  of  the  Board  to  equal  status  iii  the  family  of  admin- 
istrative agencies.  The  arguments  in  favor  of  that  conclusion  would 
seem  hardly  less  sound  today  simply  because  the  apparent  serenity  of 
the  present  scene  may  make  the  change  less  urgent  at  the  moment. 

The  present  trend,  however,  appears  to  be  in  another  direction.  The 
recent  Hoover  Commission  and  its  task  force  have  recormnended 
greater  separation  for  all  administrative  agencies  and  the  eventual 
transfer  of  the  separate  decisional  process  to  an  "achninistrative  court" 
to  be  composed  of  several  sections,  one  of  which  would  be  on  labor 
with  jurisdiction  over  unfair  labor  practices.*^  The  American  Bar 
Association  has  taken  a  similar  position.^^  These  proposals,  in  essence, 
are  not  too  different  from  those  which  were  introduced  over  the  years 
for  the  Board  alone  and  would  have  set  up  two  separate  agencies  for 
the  administration  of  the  law. 

It  would  be  well  for  Congress  to  evaluate  once  more  the  wisdom 
and  utility  of  the  pilot  project  conducted  at  the  Board  before  proclaim- 
ing it  as  the  model  for  all  other  commissions  or  before  designing  a 
new  mechanism  for  the  administration  of  our  many  national  policies. 

SI  Commission  on  Organisation  of  the  Executive  Branch  of  the  Government,  Report  to 
the  Congress  on  Legal  Services  and  Procedure  (1955)  ;  Commission  on  Organization  of  the 
Executive  Branch  of  the  Government,  Task  Force  Report  on.  Legal  Services  and  Procedure 
(1955). 

*2  See  its  bill  for  a  "Labor  Court  Act,"  proposed  in  March  1957. 


35.  (Source:   R.  W.  Fleming  in  Northwestern  University  Law 
Review,  Vol.  54,  No.  6  [January-February  I960]) 

TITLE  VII:  TIIE  TAFT-HARTLEY  AMENDMENTS 

(By  E.  W.  Fleming*) 

Title  Vii  is,  in  a  sense,  imrelated  to  tlie  balance  of  the  Labor- 
]Manag:ement  Eeporting  and  Disclosure  Act  of  1959.  For  where  the 
clear  focus  of  that  law  is  on  internal  union  affairs,  the  Taft-Hartley 
amendments  contained  in  Title  VII  deal  with  controversial  questions 
of  labor-management  relations  which  long  predate  the  MeClellan 
Committee  hearings.  Despite  this  seeming  dissimilarity  of  subject  mat- 
ter, it  is  not  surprising  that  the  two  areas  liave  been  combined  in  one 
piece  of  legislation.  Some  wise  prophets  foresaw  as  long  ago  as  19;'.5 
that  federal  control  of  collective  bargaining  was  likely  to  lead  ulti- 
mately to  similar  control  of  union  affairs.^  Moreover,  politics — "the 
art  of  the  possible" — made  almost  certain  a  marriage  of  labor  reform 
and  amendments  to  the  Taft-Hartley  Act.  Labor  had  been  trying  since 
the  Taft-Hartley  Act  was  passed  to  cliange  the  provisions  regarding 
economic  strikers,  delete  the  oath  and  filing  requirements  gain  greater 
flexibility  for  hiring  practices  in  the  construction  inciustr}'-  legalize 
"hot  cargo"  contracts  neutralize  the  state  right -to- work  laws  and  lili- 
eralize  the  picketing  and  boycott  provisions  of  the  act.  By  the  same 
token  Management  wished  to  retain  the  exising  provisions  close  cer- 
tain loop-holes  as  to  picketing  and  boycotts  and  open  the  way  for 
greater  utilization  of  state  laws.  In  some  areas,  like  that  of  the  no- 
man's  land  flowing  from  the  Guss  case,^  both  Labor  and  Management 
could  agree  that  amendment  of  the  act  was  necessarv,  though  tliey 
could  not  agree  on  the  nature  of  the  changes  to  be  made.  In  any  event 
it  was  apparent  to  all  that  coupling  Taft-Hartley  amendments  to  i\\e 
labor  reform  bill  offered  the  ideal,  and  perhaps  only,  opportunity  to 
accomplisli  anything  in  that  contentious  area.  What  hap]3ened  is  now 
history.  The  give-and-take  atmosphere  in  which  the  Taft-Hartley 
amendments  were  hammered  out  is  clearly  reflected  in  the  language 
which  finally  found  its  way  into  the  laAV. 

Title  VII  deals  with  the  problems  of  federal-state  jurisdiction, 
economic  strikers,  boycotts,  the  hot-cargo  coiitract  organization  and 
recognition  picketing,  and  special  membersliip  and  pre-hire  prol^lems 
of  the  building  and  construction  industry.  There  are  also  various  tecli- 
nical  changes,  such  as  the  one  which  provides  for  filling  a  vacany  in 
the  office  of  the  General  Counsel.  Analysis  of  the  amendments  is  ren- 
dered more  difficult  by  the  lack  of  a  satisfactory  legislative  history. 
The  Lanclrum-Griffin  bill,  which  passed  the  House,  was  made  up  of 

*  Professor  of  Law,  Univ.  of  Illinois.  B.A.  193S,  Beloit  College  ;  LL.B.  1941,  Univ.  oi! 
Wisconsin. 

1  Bern.stetn.   The  New  Deal   Cotlectivr   B\Rr,.\ixTV'^   Policy  67    (]!).')<)).. 

2  Guss  V.  Utah  Labor  Relations  Bd.,  853  U.S.  1    (1957). 
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provisions  taken  from  other  bills ;  it  differed  from  the  Kennedy-Ervirt 
bill,  which  passed  the  Senate,  principally  in  the  Taft-Hartley  amend- 
ments. No  hearings  were  ever  held  on  the  Landrum-Griffin  bill,  and 
the  extensive  Kennedy-Ervin  hearings  are  of  little  help  since  that  bill 
contained  only  minor  Taft-Hartley  changes.  When  the  conferees  from 
the  House  and  the  Senate  had  adjusted  their  differences  they  offered 
the  Laibor-Management  Reporting  and  Disclosure  Act  of  1959  to  both 
houses.  The  Managers  on  the  Part  of  the  House  submitted  a  Confer- 
ence Report  which  is  both  incomplete  and  at  times  confusing,  and  the 
Senate  simply  heard  a  report  from  Senator  Kennedy,  and  then  en- 
gaged in  a  limited  amount  of  debate.  This  meager  legislative  history, 
plus  the  compromises  without  which  the  conferees  could  not  com- 
pose their  differences,  foretell  prolonged  litigation  before  it  will  be 
possible  to  say  with  any  degree  of  confidence  what  some  of  the  amend- 
ments mean. 

FEDERAL-STATE  JURISDICTION" 

Section  YOl  of  the  1959  Act  amends  section  14  of  the  National  Labor 
Relations  Act  to  read  as  follows : 

(c)  (1)  The  Board,  in  its  discretion,  may,  by  rule  of  decision 
or  by  published  rules  adopted  pursuant  to  the  Administrative 
Procedure  Act,  decline  to  assert  jurisdiction  over  any  labor  dis- 
pute involving  any  class  or  category  of  employers,  where,  in  the 
opinion  of  the  Board,  the  effect  of  such  labor  dispute  on  com- 
merce is  not  sufficiently  substantial  to  warrant  the  exercise  of  its 
jurisdiction :  Provided,  That  the  Board  shall  not  decline  to  assert 
jurisdiction  over  any  labor  dispute  over  which  it  would  assert 
jurisdiction  under  the  standards  prevailing  upon  August  1,  1959. 
(2)   Nothing  in  this  Act  shall  be  deemed  to  prevent  or  bar 
any  agency  or  the  courts  of  any  State  or  Territory  (including 
the  Connnonwealth  of  Puerto  Rico,  Guam,  and  the  Virgin  Is- 
lands), from  assuming  and  asserting  jurisdiction  over  labor  dis- 
putes over  which  the  Board  declines,  pursuant  to  paragraph  (1) 
of  this  subsection,  to  assert  jurisdiction. 
In  addition  to  the  above  language,  which  is  directed  at  the  no-man's 
land  problem,  there  is  another  subsection  which  authorizes  the  Board 
to  delegate  to  its  regional  directors  its  powers  under  section  9  to  deter- 
mine the  unit  appropriate  for  collective  bargaining,  to  investigate 
and  provide  for  hearings,  to  determine  whether  a  question  of  repre- 
sentation exists,  and  to  direct  elections  and  certify  the  results  subject 
only  to  a  power  of  review  by  the  Board  on  request  of  any  interested 
person.  This  provision  may  expedite. proceedings  before  the  Board,  but 
it  will  not  affect,  except  indirectly,  the  principal  issue  of  providing  a 
forum  for  parties  who  are  within  tiie  jurisdiction  of  the  NLRB  but 
oyer  whom,  for  policy  reasons,  the  Board  declines  to  exercise  juris- 
diction. 

In  order  to  properly  analyse  tlie  impact  of  section  701  it  is  necessary 
to  trace  the  history  and  development  of  the  jurisdictional  problem 
which  led  ultimately  to  the  no-man's  land  dilemma.  Under  the  Wagner 
Act  the  National  Labor  Relations  Board  was  authorized  to  assume 
jurisdiction  over  unfair  labor  practices  and  questions  of  representation 
"affecting  commerce."  ^  Section  2(7)   defined  this  phrase  so  broadly 
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that  the  courts  found  the  Board's  jurisdictional  authority  to  be  co- 
extensive with  the  reach  of  Congress  under  tlie  commerce  power."* 
This  situation  remained  unchanged  under  the  provisions  of  the  Taft- 
Hartley  Act. 

Despite  the  comprehensive  nature  of  its  statutory  authority  the 
]SXRB  has  never  exercised  its  jurisdiction  to  the  fullest.  With  the 
approval  of  the  United  States  Supreme  Court  the  Board  used  its  ad- 
ministrative discretion  to  set  limits  beyond  whicli  it  would  not  ven- 
ture.^ Under  the  Wagner  Act,  for  instance,  the  Board  did  not  take 
cases  involving  the  building  industry,  but  this  policy  was  changed 
as  the  result  of  the  1947  amendments.  As  late  as  1958  tlie  NLRB 
declined  to  assert  jurisdiction  over  all  employers  in  certain  cate- 
gories, including  unions  when  acting  as  employers,  and  employers 
in  the  hotel  and  horse  racing  industries.  However,  two  Supreme 
Court  cases  in  the  years  1957-59  brought  a  change  in  this  policy  by 
ruling  that  the  Board  could  not  refuse  to  assert  jurisdiction  over  an 
entire  category  of  employers.*' 

Until  1950  it  was  never  found  necessary  to  define,  except  on  a  case 
by  case  basis,  the  limits  beyond  which  the  Board  would  not  exercise  its 
jurisdiction.  But  in  1950  the  tests  were  codified,  and  in  1954  narrowed 
still  further  in  terms  of  limiting  the  employers  over  whom  the  Board 
would  take  jurisdiction.  Inevitably  conflicts  arose  over  the  extent  to 
which  state  courts  might  itnervene,  particularly  in  those  cases  where 
the  issue  was  admittedly  within  the  jurisdiction  of  the  NLRB,  but 
where  that  body  declined  to  act.  A  complete  impasse  was  reached  when 
the  Supreme  Court  held,  in  the  Guss  case,  that  section  10(a)  of  the 
Taft-Hartley  Act  was  the  exclusive  means  by  which  states  could  be 
authorized  to  act  in  areas  entrusted  to  the  NLRB.^  That  section,  which 
pennitted  the  Board  to  enter  into  an  agreement  with  any  State  or  Ter- 
ritoiy  to  cede  jurisdiction  in  a  limited  class  of  cases  where  the  statutes 
of  the  state  or  territory  were  not  inconsistent  with  the  federal  act, 
had  never  been  implemented  and  there  were,  at  the  time  of  the  Guss 
decision,  no  such  agreements  in  existence.  An  obvious  no-man's  land 
resulted,  for  the  NLRB  could  and  would  decline  to  take  certain  cases 
over  which  it  admittedly  had  jurisdiction,  and  the  Guss  decision  barred 
state  courts  from  entering  the  field.  This  they  found  very  hard  to 
accept.  A  Michigan  court  refused  to  recognize  the  existence  of  a  no- 
man's  land,  holding  that  to  do  so  would  be  a  denial  of  due  process  of 
law.^  The  Pennsylvania  Labor  Relations  Board  took  a  case  involving 
a  small  window  cleaning  firm  by  applying  the  de  minimis  doctrine  and 
asserting  that  the  matter  was  too  insignificant  for  the  NLRB  to  bother 
with.^  The  California  Supreme  Court  found  that  an  action  for  breach 
of  contract  which  charged  the  miion  with  failure  to  abide  by  an  arbi- 
tration award  could  be  maintained  in  the  state  court  even  though  the 
employer  was  simultaneously  charging  the  miion  with  failure  to  bar- 
gain on  the  underlying  dispute  and  the  latter  charge  was  under  con- 

*  NLRB  V.  Jones  &  Laughlln  Steel  Corp.,  301  U.S.  1  (19.36). 

=  NLRB  V.  Denver  Bldg.  &  Constr.  Trades  Council,  341  U.S.  675   (1951). 

'Office  Emplo.vees  Union  v.  NLRB,  .3i.^3  U.S.  313  (1957):  Hotel  Employets  Union  v. 
Leedom,  358  U.S.  99  (1958). 

■^  Guss  V.  Utah  Labor  Relations  Bd.,  353  U.S.  1  (1957). 

s  .Johnson  v.  Grand  Rapids  Bldg.  &  Constr.  Trades  Council,  35  Lab.  Cases  1  71,816  (1958), 
rev'd,  357  Mich.  1,  97  N.W.2d  63  (1959). 

9  Pennsylvania  Labor  Relations  Bd.  v.  Friedberg,  395  Pa.  294,  148  A.2d  909  (1959),  cert, 
denied,  80  S.Ct.  63  (1959). 


1565 

sideration  by  the  NLRB.^"  The  court  thought  the  two  matters  were 
separate  and  that  the  breach  of  contract  issue  was  merely  peripheral  to 
the  Taft-Hartley  Act.  A  Wisconsin  employer  successfully  persuaded 
a  federal  district  court  to  order  the  General  Counsel  of  the  NLRB  to 
investigate  an  unfair  labor  practice  charge  against  the  union.  The  state 
board  had  refused  becaues  of  the  pre-emption  doctrine,  and  the  Gen- 
eral Counsel  had  previously  declined  to  take  the  case  because  it  did  not 
meet  the  Board's  minimum  jurisdictional  standards." 

The  furor  caused  by  the  no-man's  land  issue  brought  some  congres- 
sional relief  in  1958.  Congress  gave  the  Board  a  substantial  additional 
grant  of  money  for  the  purpose  of  extending  its  jurisdiction.  There- 
after the  Board  put  into  effect,  in  October  of  1958,  a  revised  set  of 
jurisdictional  standards  which  Board  Chairman  Leedom  asserted 
would  result  in  taking  20  per  cent  of  the  cases  previously  rejected,^^ 

A  further  complicating  factor  was  introduced  into  the  no-man's 
land  situation  as  a  result  of  the  Supreme  Court's  decision  in  the  second 
Gannon  case  in  April  of  1959.^^  In  that  decision  the  court  said :  "Wlien 
an  activity  is  arguably  subject  to  §  7  or  §  8  of  the  Act,  the  States  as  well 
as  the  federal  courts  must  defer  to  the  exclusive  competence  of  the 
National  Labor  Relations  Board  if  the  danger  of  state  interference 
with  national  policy  is  to  be  averted."  '^  The  Court  added :  "In  the 
absence  of  the  Board's  clear  determination  that  an  activity  is  neither 
protected  nor  prohibited  or  of  compelling  precedent  applied  to  essen- 
tially undisputed  facts,  it  is  not  for  this  Court  to  decide  whether  such 
activities  are  subject  to  state  jurisdiction."  ^^  The  question  of  when  an 
activity  is  "arguably"  subject  to  section  7  or  section  8  of  the  Act  is 
clearly  destined  for  court  interpretation,"  but  in  the  meantime  it 
suggests  a  further  narrowing  of  state  jurisdiction. 

A  final  comment  remains  to  be  made  on  the  NLRB's  jurisdictional 
standards.  The  easy  assumption  that  these  standards,  once  defined,  are 
susceptible  of  automatic  application  is  not  warranted  by  past  history. 
In  general  the  standards  have  been  phrased  in  monetary  terms.^^  But 
the  Board  has  held  that  it  will  occasionally  take  jurisdiction  even  when 
its  standards  are  not  met  if  it  finds  that  the  case  has  a  substantial 
impact  on  interetate  commerce.^^  And  the  NLRB  has  taken  cases  with- 
out probing  the  interstate  aspects  of  an  employer's  business  where  he 
refuses  to  attend  the  hearing  and  present  data.^''  It  is  possible  that  the 
Board  will  refuse  to  take  a  representation  case  when  the  union  seeks 
an  election,  but  will  take  the  same  case  later  when  the  union  resorts  to 
a  secondary  boycott  because  in  the  latter  instance  the  Board  will  con- 
sider, if  necessary,  "not  only  the  operations  of  the  primary  employer, 
but  also  the  operations  of  any  secondary  employers. . .  ."  ^°  A  somewhat 
similar  situation  prevails  in  the  case  where  the  union  charges  an  unfair 
labor  practice  and  the  case  is  dismissed  by  the  Board  under  its  juris- 

1"  Orunwald-Marx,  Inc.  v.  Los  Angreles  Clothing  Workers.  343  P. 2d  23  (Cal.  1959). 

"Hinser  Ready  Mix  Co.  v.  Fenton,  42  L.R.R.M.  2735  (W.D.  Wis.  1958),  rev'd,  265  F.2d 
277  (7th  Cir.  1989). 

^-Hearings  before  the  Senate  Committee  on  Appropriations^on  H.R.  116Ii5,  85th  Cong.,  2d 
Sess.  189  (1958). 

w  San  Dieso  Bldg.  Trades  Council  v.  Garmon,  358  U.S.  801  (1959). 

"  Id.  at  780. 

15  ihid. 

10  Grundwald-Marx,  Inc.  v.  Los  Angeles  Clothing  Workers,  343  P. 2d  23  (Cal.  1959). 

"  Reviged  NLRB  Standards  for  Assertinq  Jurisdiction,  42  L.R.R.M.  96   (1958). 

18  NLRB  V.  Jones  Lumber  Co.,  245  F.2d  (9th  Cir.  1957). 

i^Tropicana  Products,  Inc.,  122  N.L.R.B.  #29  (Nov.  18,  1958). 

=«  McAllister  Transfer,  Inc.,  110  N.L.R.B.  1769  (1954) . 
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dictional  standards,  but  the  union  then  resorts  to  a  secondary  boycott 
over  which  the  Board  (by  adding  together  primary  and  secondary  em- 
ployers) takes  jurisdiction  and  also  resolves  the  unfair  labor  practice 
which  it  had  originally  refused  to  consider.^^  Quite  apart  from  such 
complications,  it  is  often  difficult  to  tell,  without  an  extensive  examina- 
tion of  the  employer's  records,  whether  or  not  he  meets  the  jurisdic- 
tional standards  of  the  NLRB.^-  Thus  it  is  a  great  over-simplification 
to  suppose  that  state  courts  can  easily  ascertain  what  cases  do  not  fall 
within  the  NLRB's  asserted  jurisdiction. 

When  the  Senate  and  House  were  in  the  process  of  writing  an  amend- 
ment to  the  Taft-Hartley  Act  to  cure  the  no-man's  land  dilemma  their 
approaches  were  quite  different.  The  Kennedy-Ervin  bill  in  the  Senate 
would  have  required  the  NLRB  to  assert  jurisdiction  to  the  full  reach 
of  its  authority,  except  where  a  cession  agreement,  similar  to  the  one 
provided  in  section  10(a),  could  be  worked  out.-^  Senator  Prouty  of- 
fered an  amendment  to  this  bill,  which  the  Senate  adopted,  and  under 
which  state  agencies,  other  than  courts,  could  exercise  jurisdiction  over 
cases  declined  by  the  NLRB,  but  in  so  doing  the  state  agencies  would 
apply  federal  law  and  their  decisions  would  be  enforced  and  reviewed 
in  the  federal  courts.'-*  The  Landrum-Griffin  bill  in  the  House  adopted 
the  Administration's  approach  which  was  to  permit  both  state  agencies 
and  courts  to  take  cases  where  the  NLRB  had  declined  to  assert  juris- 
diction.-^ The  1959  law  incorporates  the  Landrum-Griffin  approach 
with  two  modifications,  the  first  of  which  prevents  the  Board  f  i-om  nar- 
rowing the  standards  which  were  in  effect  as  of  August  1,  1959  and 
thus  prevents  further  dilution  of  its  jurisdiction,  and  the  second  of 
which  permits  the  Board  to  delegate  the  handling  of  representation 
issues  to  its  regional  directors.  This  was  a  compromise  which  tended,  at 
least  on  the  surface,  to  be  more  favorable  to  the  position  advocated 
by  Industry  than  by  Labor.  Only  12  of  the  50  states  have  state  labor 
agencies,  and  not  all  of  the  12  actively  function.  In  addition,  common 
law  tort  actions  by  employers  much  more  easily  fit  known  and  estab- 
lished causes  of  action  than  do  those  by  unions.  In  his  battle  against 
enactment  of  the  compromise  bill.  Senator  Morse  documented  the 
inconsistency  between  federal  and  state  law  by  detailing  the  history 
of  the  Florida  hotel  cases.^^ 

With  this  resume  of  the  origin  and  history  of  the  jurisdictional 
problem  it  is  possible  to  turn  to  an  analysis  of  the  impact  which 
section  701  may  be  expected  to  have.  A  question  arises  at  the  very 
outset  as  to  the  extent  to  which  the  amendments  permit  the  NLRB 
to  exercise  its  discretionary  authority  to  decline  to  take  cases.  Section 
701  permits  the  Board,  in  its  discretion,  to  decline  to  assert  jurisdic- 
tion over  "any  labor  dispute".  The  term  "labor  dispute"  is  defined  in 
existing  legislation  to  mean  "any  controversy  concerning  terms,  tenure 
or  conditions  of  employment,  or  concerning  the  association  or  repre- 
sentation of  persons  in  negotiating,  fixing,  maintaining,  charging,  or 
seeking  to  arrange  terms  or  conditions  of  employment  regardless  of 
whether  the  disputants  stand  in  the  proximate  relation  of  employer 

^1  Reilly  Cartage  Co.,  110  N.L.R.B.  1942  (1054). 

=2  Carolina   Supplie.s  &  Cement  Co..   122  N.L.R.B.   #17    (Nov.   14.   19.5S). 

23  S.  1.51.55,  86th  Conff.,  1st  Sess.  §  601(a)   (as  introduced  on  March  25,  1959). 

s*  S.  1555,  86th  Cong.,  1st  Sess.  §  701  (as  passed  on  April  25,  1959). 

-^  H.R.  R400,  S6th  Cong.,  1st  Sess.  §  701  (1959). 

28  105  Cong.  Rec.  16394  (daily  ed.  Sept.  3,  1959). 
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and  employee."  "  Offhand  tliis  would  seem  to  include  both  matters  of 
representation  and  unfair  labor  practices,  but  tliere  may  bo  a  difference 
in  the  way  in  which  the  amendments  will  apply  to  each.  Section  10  (a) 
of  the  National  Labor  Eelations  xYct  simply  says  that  the  Board  is 
"empowered"  to  prevent  any  person  from  engaging  in  any  unfair 
labor  practice.  Section  9(c)  (1)  provides,  on  the  other  hand,  that  the 
Board  "shall"  investigate  representation  petitions  wliich  are  properly 
filed.  The  court  cases  which  have  in  the  past  held  that  the  Board  had 
the  discretion  to  establish  jurisdictional  standards  under  which  it 
Avould  not  take  all  the  cases  within  its  reach  have  been  in  connection 
with  unfair  labor  practice  charges.  Except  for  the  hotel  and  union 
employer  cases,  where  the  courts  simply  held  that  the  Board  could 
not  refuse  to  take  jurisdiction  over  entire  categories  of  employers,  the 
other  question — as  to  whether  tlie  Board  may  properly  decline  to  take 
representation  cases  within  its  reach — has  never  been  litigated.  It  is 
at  least  arguable  that  the  language  of  section  9(c)  (1)  is  mandatory 
and  does  not  permit  the  Board  to  decline  jurisdiction  in  a  repi'esenta- 
tion  case,  at  least  until  that  section  of  the  law  is  specifically  amended. 
In  practice,  of  course,  the  NLRB  has  applied  the  same  jurisdictional 
standards  to  unfair  labor  practice  and  representation  cases,  and  has 
often  declined  to  hold  representation  elections  on  the  gi'ound  that 
the  parties  did  not  meet  the  Board's  standards.  If  and  when  a  test  is 
made  of  tlie  Board's  powers  in  this  respect  one  suspects  that  the  Board 
will  be  upheld  in  its  authority  to  decline  even  representation  cases. 

A  much  more  serious  question,  and  surely  the  key  problem  under 
the  revised  section,  involves  the  matter  of  deciding  whether  a  given 
case  falls  within  or  without  the  jurisdictional  standards  established  by 
the  Board.  In  the  entire  spectrum  of  cases  relatively  few  will  involve 
purely  intra-state  commerce  over  which  the  states  have  undisputed 
authority.  At  the  other  extreme  will  be  a  very  large  category  of  cases 
w^hich  not  only  involve  interstate  commerce  but  which  fall  within  the 
NLRB's  jurisdictional  standards.  In  between  will  be  a  few  cases  in 
which  interstate  commerce  is  involved  but  where  it  is  clear  that  the 
matter  is  outside  the  area  in  which  the  Board  has  agreed  to  act,  and  a 
larger  category  in  which  there  is  interstate  commerce  but  real  doubt  as 
to  whether  the  Board's  standards  have  been  met.  As  has  been  noted, 
the  Board  itself  often  has  difficulty  in  deciding  whether  its  own  stand- 
ards are  met.  Moreover,  the  rule  of  the  second  Garmon  case  seems  ap- 
plicable.-^ If  the  state  courts  do  not  have  jurisdiction  over  those  cases 
where  the  activity  in  question  is  "arguably"  subject  to  sections  T  and  8 
of  the  National  Labor  Eelations  Act  until  the  Board  has  made  a  "clear 
determination"  of  the  issue,  how  can  the  state  courts  take  cases  which 
are  "arguably"  within  the  Board's  jurisdictional  standards  until  that 
body  has  made  a  "clear  determination"  of  the  issue  ? 

In  an  effort  to  resolve  this  problem  the  NLRB  has  already  issued 
new  rules  and  regulations,  one  of  which  permits  declaratory  orders  and 
advisory  opinions  regarding  the  Board's  jurisdictions.-''  Under  these 
rules  a  party  to  a  proceeding  before  a  state  court  or  agency,  or  the  court 
itself,  may  petition  the  Board  for  a  ruling  on  jurisdiction.  The  parties 

=7Natlonal  Labor  Relations   (Wagner)   Act  §2(9),  49  Stat.  449,  450   (1935),  29  F.S.C. 
§  152(9)    (1958). 

28  San  Diego  Bldg.  Trades  CouncU  v.  Garmon,  358  U.S.  801  (1959). 

29  29C.F.R.  §101.39  (1959). 
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also  remain  free  to  consult  regional  NLRB  officials  on  the  matter  of 
jurisdiction,  "although  the  opinions  expressed  by  such  personnel  are 
not  to  be  regarded  as  binding  upon  the  Board  or  the  General  Coun- 
sel.'' ^^  How  well  the  system  of  declaratory  orders  and  advisory  opin- 
ions will  work  out  in  practice  remains  to  be  seen.  If  it  bogs  down  a 
substantial  number  of  cases  may  be  left  dangling  between  the  state 
courts  and  the  NLRB  while  the  problem  of  jurisdiction  is  threshed  out. 

Section  701  also  permits  the  NLRB  to  "decline  to  assert  jurisdiction 
over  any  labor  dispute  involving  any  class  or  category  of  emi^lov- 
ers.  .  .  ."  ^^  The  apparent  purpose  of  this  amendment  is  to  permit  the 
Board  to  exclude  whole  categories  of  employers,  in  the  way  it  did  prior 
to  the  Supreme  Court's  decision  in  the  hotel  cases.^^  However,  by  Au- 
gust 1,  1959,  because  of  Supreme  Court  decisions,  the  only  category 
over  which  the  Board  was  declining  jurisdiction  was  presumably  horse 
I'acing.  This  exclusion  has  been  reaffirmed  since  passage  of  the  new 
law.^^  Whether  the  Board  can  exclude  any  other  category  seems  very 
doubtful  in  view  of  the  fact  that  it  is  not  permitted  to  decline  jurisdic- 
tion over  any  labor  dispute  except  in  accordance  with  the  standards 
prevailing  on  August  1, 1959. 

Some  confusion  may  arise  as  to  what  law  the  state  courts  are  ex- 
pected to  apply  once  they  take  a  case.  Section  701  is  not  clear  in  this 
respect;  it  simpl}^  says  that  the  state  courts  ma}^  assume  jurisdiction 
over  labor  disputes  which  the  Board  declines.  Nor  is  there  anything 
in  the  conference  report  made  to  the  House  which  helps  in  resolving 
the  question.  The  most  that  can  be  said  is  that  it  is  implicit  in  the  his- 
tory of  the  amendment,  and  in  tlie  congressional  debate,  that  the  state 
courts  will  a]oply  state  law.  It  is  fair  to  sav  that  tlie  Kennedy-Ervin 
bill  contemplated  the  imiversal  application  of  federal  law,  and  that 
the  Landrum-Griffin  bill  contemplated  use  of  the  state  law  by  state 
courts.  In  reporting  the  compromise  bill  to  the  Senate,  Senator  Ken- 
nedy, who  was  perhaps  more  intimately  familiar  with  its  provisions 
than  any  other  Senator,  stated  "it  was  agreed  that  the  State  law  could 
prevail."  ^*  Senator  Goldwater,  who  was  on  the  Conference  Committee, 
also  reported  to  the  Senate  that  the  conference  agreement  authorized 
"state  labor  boards  and  courts  to  assume  jurisdiction  and  to  apply  State 
law  in  cases  over  which  the  NLRB  declines  to  assert  jurisdiction."  ^^ 

It  is  improbable  that  the  federal-state  jurisdiction  amendments  will 
provide  a  long  run  solution  to  the  problem.  In  part  this  will  be  because 
of  mechanical  difficulties  in  deciding  wliether  a  case  is  properly  before 
the  state  courts.  In  larger  measure  it  will  be  because  the  no-man's 
land  problem  is  not  simply  a  problem  of  providing  a  forum  for  the 
dispute,  but  rather  of  deciding  wliat  law  is  to  apply.  Continued  con- 
flict between  the  ^tate  law,  particularly  in  the  South,  and  the  federal 
law  will  lend  fuel  to  the  flames  of  union  agitation  for  uniform  applica- 
tion of  the  federal  law.^^  In  this  connection,  it  must  be  noted  that  the 
NLRB  can  at  any  time  broaden  its  jurisdictional  standards  so  that  they 
more  nearly  coincide  with  the  full  reach  of  its  power.  Senator  Kennedy 

30  29  C.F.R.  §  101.41  (19i59). 

31.  Labor-Management  Reporting  and  Disclosure  Act  of  1959  §  701(a),  73  Stat.  519,  541 
(1959),  29  U.S.C.A.  §  164  (Supp.  1959). 

32  Hotel  Employees  Union  v.  Leedom,  358  U.S.  99  (1958). 

33Hialeah  Race  Course,  Inc.,  125  N.L.R.B.  #57  (Nov.  25,  1959)  ;  Jefferson  Downs,  Inc., 
125  N.L.R.B.  #58  (Nov  25.  1959). 

3*  105  Cong.  Rec.  16255  (daily  ed.  Sept.  2,  1959). 

^  105  Cong.  Rec.  16419  (daily  ed.  Sept.  3,  1959). 

30  0/.  105  Cong.  Rec.  16394  (daily  ed.  Sept.  3,  1959)    (remarks  of  Sen.  Morse). 
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was  careful  to  pomt  this  out  in  the  following  reply  to  Senator  Carroll 
on  the  floor  of  the  Senate  : 

But  we  point  out  that  when  we  provide  that  the  State  can 
assume  jurisdiction  in  this  area,  we  must  bear  in  mind  that 
35  of  the  States  have  no  adequate  labor  laws.  In  that  con- 
nection, I  assure  the  Senator  from  Colorado  that  I  shall  watch 
very  carefully  what  actions  are  taken  by  these  various  States, 
because  if  any  effort  is  made  to  use  this  provision  as  an  op- 
portunity to  limit  rights  which  all  of  us  believe  all  American 
working  people  and  employers  in  these  States  have,  then  it 
will  be  very  easy  under  this  provision  for  the  National  Labor 
Relations  Board  by  administrative  decision  to  assume  much 
fuller  jurdiction.-^^ 
Those   who  advocate  more  authority  for  the  state  courts  want 
more  than  a  forum  for  homeless  litigants,  they  want  the  advan- 
tage of  the  state  law.  Conversely,  those  who  want  federal  law  to 
control  are  not  thinking  only  of  the  availability  of  a  forum,  they 
want  the   advantages   of  the   federal   law.   The   forum  problem  is 
capable  of  fairly  easy  resolution,  but  the  matter  of  what  law  is  to 
apply  is  charged  with  emotion.  For  that  very  reason  we  are  des- 
tined to  hear  much  more  about  it  in  the  future. 

ECONOMIC    STRIKERS 

Whether  economic  strikers  who  are  not  entitled  to  reinstatement 
should  be  permitted  to  vote  in  NLRB  elections  has  been  a  controversial 
question  from  the  time  the  issue  first  arose  under  the  Wagner  Act. 
Section  702  of  the  1959,  Act  attempts  to  resolve  the  problem  by 
amending  section  9(c)(3)  of  the  National  Labor  Relations  Act  as 
follows : 

Employees  engaged  in  an  economic  strike  who  are  not  entitled 
to  reinstatement  shall  be  eligible  to  vote  under  such  regula- 
tions as  the  Board  shall  find  are  consistent  with  the  purposes 
and  provisions  of  this  Act  in  any  election  conducted  within 
twelve  months  after  the  commencement  of  the  strike. 

The  questions  which  will  arise  out  of  the  amended  language  are 
not  difficult  to  anticipate.  Wliat.  is  an  economic  strike?  When  are 
employees  who  are  engaged  in  an  economic  strike  not  entitled  to 
reinstatement?  What  kind  of  regulations  will  the  Board  issue  for 
purposes  of  controlling  voting  rights  of  economic  strikers?  Is  it 
arguable  that  the  Board  can  permit  economic  strikers  to  vote  when 
more  than  twelve  montlis  have  elapsed?  Is  the  twelve  month  re- 
striction on  voting  a  realistic  one  in  the  light  of  experience  in  such 
cases?  Answers  to  some  of  these  questions  are  rooted  in  the  his- 
tory of  previous  Board  and  court  action,  but  as  to  others  one  must 
engage  in  a  certain  amount  of  speculation. 

Despite  the  absence  of  any  specific  language  in  the  Wagner  Act 
distinguishing  between  economic  and  unfair  labor  practice  strikes 
the  National  Labor  Relations  Boai'd  and  the  Supreme  Court 
shortly  developed  such  a  distinction.^*  The  label  became  important 

3M05  Cong.  Rep.  10416  (dailv  ed.  Sepf.  3.  19591. 

38  NLRB  V.  Mackay  Radio  &  Tel.  Co.,  304  U.S.  333  (193S). 
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because  difi'erent  rights  attaclied  to  the  striker  who  was  out  as 
the  result  of  an  unfair  labor  practice  on  the  part  of  the  emploj^er 
than  to  the  economic  striker.  (The  "economic'  strike  included  all 
strikes  not  within  the  unfair  labor  practice  category.  Thus  a  union 
which  struck  for  a  union  shop  was  engaged  in  an  "economic" 
strike.)  An  unfair  labor  practice  striker  was  entitled  to  reinstate- 
ment, even  if  this  meant  that  the  employer  had  to  fire  his  replace- 
ment.^^ On  the  other  hand,  an  economic  striker  had  no  claim  to 
re-employment  except  that  the  employer  could  not  discriminate 
against  him  in  filling  out  his  work  complement.^"  Though  Congress 
on  occasion  complained  that  even  tlie  unfair  labor  practice  striker 
should  be  required  to  resort  to  his  statutory  rights  rather  than 
engaging  in  a  strike/^  the  reinstatement  rights  of  the  economic 
striker  seemed  consistent  with  the  theory  of  collective  bargaining. 
If  the  union  attempted  to  exert  economic  pressure  on  the  emplover 
it  was  his  privilege  to  fight  back  by  attempting  to  operate  during 
the  strike,  and  this  meant  hiring  replacements  to  keep  his  business 
going.  If  and  when  the  strike  was  settled  he  need  not  fire  the  re- 
placement, but,  as  noted  earlier,  he  could  not  discriminate  against 
strikers  in  reestablishing  his  total  work  force. 

A  separate  question  shortly  arose  before  the  Board  as  to  whether 
ecou-omic  strikers  should  be  allowed  to  vote  in  any  NLRB  election 
which  might  take  place  during  the  course  of  the  strike.  To  deny 
him  this  right  might  defeat  his  right  to  strike.  Furthermore,  past 
experience  indicated  that  a  substantial  number  of  the  strikers  would 
ultimately  be  restored  to  their  jobs  and  their  viev/s  were  therefore 
entitled  to  consideration.  To  give  the  economic  striker  the  riofht  to 
vote,  however,  involved  difficult  administrative  problems.  Which 
strikers  had  been  permanently  replaced  and  would  never  return  to 
work?  Should  misconduct  or  illegal  behavior  bar  the  right  to  vote? 
Su))pose  a  striker  had  obtained  other  permanent  emplo\inent?  Fi- 
nally, what  about  the  replacements?  Should  they  haA'e  the  right  to 
vote?  If  not,  the  right  of  the  employer  to  resist  an  economic  strike 
was  clearly  impaired,  for  though  he  could  legally  hire  permanent 
replacements  they  were  denied  a  voice  in  determining  their  own 
future. 

When  first  faced  v/ith  the  problem  the  Board  decided  that  only 
the  strikers  could  vote.*-  This  decision  was  bitterly  criticised  and 
the  Board  soon  changed  to  allowinof  both  the  economic  strikers  and 
the  I'eplacements  to  vote.*^  This  rule  was,  in  turn,  changed  by  sec- 
tion 9(c)(3)  of  the  Taft-Hartlev  act  which  stated:  "Enij^loyees  on 
strike  who  are  not  entitled  to  reinstatpment  shall  not  be  pligible  to 
vote."  Since  the  Board  liad  never  held  that  economic  strikers  were 
entitled  to  reinstatement  exce]:)t  insofar  as  their  jobs  remained  vacant 
at  the  end  of  the  strike  and  thf^  employer  discriminated  against  them 
in  filling  the  jobs,  the  Taft-Hartley  language  could  have  been  read 
to  deny  the  right  to  vote  to  all  economic  strikers.  It  was  not  inter- 
preted in  such  fashion  and  Senator  Ball,  who  was  one  of  the  sponsors 
of  the  Taft-Hartlev  amendments  and  a  member  of  the  Senate  Com- 


» In  the  Matter  of  Brown  Shoe  Co..  1  N.L.R.B.  R03  flflrifi) . 
«>  NLRB  V.  Mackav  Radio  &  Tel.  Co..  304  U.S.  3.3.S  (1938). 
**H.R.  Rep.  No.  510,  80th  Con?:..  1st  Se.'^s.  32.  33  (1947). 
^  A.  Sartorins  &  Co.,  10  N.L.R.B.  493  (lOS.SK 
*3  Rudolph  Wurlitzer  Co.,  32  N.L.R.B.  163  (1941). 
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mittee,  indicated  in  the  course  of  tlie  debate  tliat  it  was  not  intended  to 
be  **  Rather,  it  was  read  to  mean  that  only  those  employees  who  had 
been  permanently  replaced  as  of  the  date  of  the  election,  plus  those 
who  were  l3arred  because  of  the  illeijality  of  their  objectives  or  meth- 
ods, were  barred.  All  other  economic  strikers  could  vote.  In  practice 
the  Board  ]:)ermitted  both  economic  strikers  and  replacements  to  vote 
subject  to  challenge.^2  If  the  challenged  ballots  were  sufficient  to  aftect 
tlie'  result  of  the  Election  the  Board  then  had  to  rule.  In  rulino;,  the 
Board  did  not  count  the  votes  of  economic  strikers  who  hfid  been 
permanentlv  replaced,  though  this  involved  obvious  difficulty  in  mak- 
ino-  a  decision  as  to  which  employees  had  been  so  replaced.  It  did  count 
the  votes  of  other  economic  strikers  as  well  as  the  replacements.*^ 

From  the  outset  labor  claimed  that  section  9(c)  (3)  was  a  "union- 
busting"  device.  In  his  veto  messag-e  President  Truman  agreed  that 
it  had^this  potential.^^  To  the  chagrin  of  many  of  his  followers  Mr 
Eisenhower  took  a  similar  position  during  the  campaign  of  1952,  and 
continued  to  urge  repeal  of  the  section  in  his  labor  messages  m  both 
1954:  and  1958.*'^  But  despite  support  from  both  the  Administration 
and  the  Democratic  leadership  no  change  was  made  in  the  law  mitil 

1959. 

Tlie  recent  O'SulUvan  Ruhher  Corp.  case  best  illustrates  the  evil 
which  labor  found  inherent  in  the  economic  striker  provisions  of  the 
Taft-Hartley  Act.*^  In  that  case  the  CIO  Rubberworkers  won  a  con- 
sent election  in  April.  1956,  bv  a  vote  of  313  votes  for  and  2  against 
the  union,  out  of  a  total  of  388  eligible  voters.  The  union  was  then 
certified  and  bargaining  began.  ^Y\\Q\\  no  agreement  was  reached  a 
strike  was  called  in  Mav  of  1956.  At  that  time  the  Company  had  420 
employees  of  whom  8  appeared  for  work  and  412  did  not.  Having  de- 
cided "to  continue  to  operate,  the  Company  hired  265  replacements. 
Within  a  period  of  two  months  72  previous  employees  returned  to 
work.  As  of  July,  1956,  the  Company  had  a  complement  of  345  work- 
ers. In  September,  1957,  both  the  employer  and  one  of  the  original 
employees  filed  petitions  claiming  that  the  employees  no  longer  de- 
sired to  be  represented  bv  the  union.  The  Board  ordered  an  election 
and  decided  that  the  emplovees  who  had  been  i^ermanently  replaced 
were  economic  strikers  not  entitled  to  vote.  When  the  election  was  held 
in  October,  1957,  there  were  a  total  of  325  eligible  votere,  5  of  whom 
voted  for  the  union  and  288  against  it.  Not  only  was  the  union  jlecer- 
tified,  but  pursuant  to  the  Board's  interpretation  of  section  8(b)  (1) 
(A),  it  was  restrained  from  picketing  for  recognition,  or  engaging  m 
a  consumer  bovcott.  The  end  result  was  a  major  defeat  for  the  union. 

^W\Q\\  the  La])or-:Management  Reporting  and  Disclosure  Act  of  1959 
was  beino-  considered,  both  the  Administration  bill  in  the  House  and 
the  Kenifedy-Ervin  bill  in  the  Senate  contained  flat  repealers  of  sec- 
tion 9(c)  (3).  However,  when  the  Senate  bill  was  passed  it  merely 
substituted  new  lan.o-uage  which  read  as  follows :  "Employees  on  strike 
shall  vote  under  such  regulations  as  the  NLRB  shall  find  are  consistent 

■       :5'p1p?'^5acMnerfco^.^'/rN;^^^^^^  (194S)  ;    National    Color    Printin.^    Co..    7S 

^'•^^Tr?an-1I    Publications,    Inc.,     80    N.L.R.B.    833     (1948)  ;     Solar    Electric    Corp.,    SO 
N.L.R.B.  4.3  (1048). 

■•-93  Cong.  Reo.  74S5  (1947).  /m-o^ 

^^  100  Cong.  Rep.  128  (1954)  ;  104  Coxg.  Rec.  911  (lOpS). 

^»  NLRB  y.  Rubber  Workers  Union,  269  (4th  Cir.  19o9). 
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with  the  purposes  and  provisions  of  this  Act.*'  ^°  The  Landriim-Griffin 
bill,  which  was  approved  by  the  House,  rejected  the  Administration's 
approach  and  instead  of  giving  economic  striivers  voting  rights  put 
restrictions  on  the  NLRB's  authority  to  direct  elections  during  lawful 
strikes  in  which  recognition  was  not  an  issue  when  the  strike  began. 
Thus  it  provided  that  for  a  period  of  six  months  after  the  strike  began 
the  Board  could  not  order  an  election  on  a  petition  filed  by  an  indi^id- 
ual  or  a  rival  union,  and  the  employer  could  not  file  a  petition  for  a 
period  of  12  months. 

The  amendment  of  section  9(c)(3)  wliich  was  ultimately  agreed 
upon  was  simply  a  combination  of  the  House  and  Senate  versions. 
Instead  of  giving  the  NLRB  complete  authority  to  permit  economic 
strikers  to  vote  under  such  regulations  as  it  miglit  find  consistent  Avith 
the  purposes  and  provisions  of  the  act,  the  agency  was  permitted  to 
exercise  this  discretion  only  within  a  twelve  months'  period  after  tlie 
commencement  of  the  strike. 

Reverting  now  to  the  questions  which  riaturally  arise  out  of  the 
amendment,  the  problem  of  what  constitutes  an  economic  strike  will 
be  a  familiar  one  to  the  Board.  There  are  no  new  probler.is  inherent 
in  such  a  definition,  tliough  complications  frequently  arise  which  make 
a  decision  difficult.  Nor  should  there  necessarily  be  any  difficulty  in 
preparing  regulations  governing  when  employees  who  are  engaged  in 
an  economic  strike  are  entitled  to  vote,  provided  the  Board  follows 
guidelines  which  have  already  been  laid  down.^^  Under  the  Taft- 
Hartley  Act  economic  stiikers  wlio  had  not  been  permanently  replaced 
and  were  not  otherwise  ineligible  because  of  illegal  objectives  or  meth- 
ods Avere  permitted  to  vote.  It  was  only  the  economic  strikers  who  had 
been  permanently  replaced  who  could  not  vote.  Presumably  the  effect 
of  the  new  law  is  to  permit  the  latter  group  to  vote.  Additional  ques- 
tions may  arise  as  to  economic  strikers  who  have  accepted  permanent 
jobs  elsewhere.  Simple  arithmetic  demonstrates  that  the  O'SuUivan 
election  might  have  been  reversed  had  the  permanently  replaced  strik- 
ers been  permitted  to  vote.  It  follows  that  their  picketing  would  not 
then  have  been  an  unfair  labor  practice  under  section  8(b)(1)(A),  and 
it  might  have  been  effective  in  ending  the  long  strike  and  bringing 
about  some  kind  of  an  agreement. 

The  NLRB  must  of  course  draw  thQ  regulations  under  which  eco- 
nomic strikers  will  be  permitted  to  vote.  It  would  seem  unlikely  that 
such  regulations  would  contain  disqualifications  not  generally  recog- 
nized at  the  time  the  amendment  was  passed.  Even  unfair  labor  prac- 
tice strikers  have  been  barred  from  reinstatement  by  misconduct.  The 
economic  striker,  whose  rights  are  more  tenuous,  would  almost  cer- 
tainly both  lose  any  chance  of  reinstatement  and  his  voting  rights  by 
misconduct. 

As  to  whether  the  Board  could,  under  the  amended  language,  permit 
economic  strikers  to  vote  even  after  the  elapse  of  tlie  twelve  month 
period,  such  a  result  seems  unlikely,  though  it  has  been  raised  as  a 
possibility.^-  Neither  the  Conference  Report,  nor  Senator  Kennedy's 
remarks  on  the  floor  of  tlie  Senate,  cast  any  great  light  on  this  question, 

s"  .S.  1555.  76tli  Cong.,  iPt  Sess.  §  703,  as  passed  on  April  25   1959 
h^rf^,^*^   (i9.j9)  ;  Great  Atl.  &  Pac.  Tea  Co..  125  N.L.R.B.  #36    (lO.'iD). 
Di;cxi^URETc?ot?959'l7U959T^^  Analysis  of  the  Labor-Management  Reporting  anu 
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but  it  is  clear  that  the  House  version  intended  to  place  a  time  limitation 
on  such  elections.^^  Therefore,  it  is  logical  to  suppose  that  the  Board's 
discretion  in  the  rules  which  it  adopts  is  limited  to  a  period  of  twelve 
months  after  the  strike  began,  and  it  has  already  so  held.^'* 

The  most  serious  question  in  connection  with  the  amendment  on 
economic  strikers  is  whether  the  twelve  months'  limitation  is  realistic. 
Obviously  it  would  not  have  quieted  the  storm  in  the  CSulUvan  case 
where  almost  eighteen  months  elapsed  between  the  original  certifica- 
tion election  and  the  ultimate  decertification  election  in  which  eco- 
nomic strikers  were  barred  from  voting.  This  despite  the  fact  that  the 
Company  liired  the  overwhelming  number  of  its  replacements  witliin 
two  months  after  the  inception  of  the  strike  which  followed  the 
certification. 

If  the  pattern  of  elections  in  the  0''Sulllvan  case  is  typical  of  such 
cases  the  amendment  will  not  cliange  the  rule  of  the  Taft-Hartley  law. 
And  in  that  case  it  will  satisfy  hardly  anyone  because  those  who  did 
not  want  to  change  the  rule  at  all  will  begrude  what  they  gave  up,  and 
those  who  vigorously  advocated  change  will  feel  that  they  got  consider- 
ably less  than  half-a-loaf .  In  the  absence  of  any  published  statistics  to 
prove  the  case  one  way  or  the  other,  one  can  only  speculate  as  to 
whether  the  time  lag  in  O'' Sullivan  is  tj^pical.  There  was  a  time  in 
American  history  when  employers  almost  invariably  met  a  strike  with 
eti'orts  to  continue  operating  through  the  hiring  of  replacements. 
Partly  because  this  proved  to  be  a  direct  invitation  to  violence,  and 
partly  because  in  large  enterprises  it  proved  unfeasible  to  replace  a 
sufficient  niunber  of  employees  to  make  such  strategy  work,  emplo3'ers 
have  now  largely  abandoned  the  practice.  The  principal  exceptions  to 
this  rule  are  companies  wiiich  have  not  heretofore  been  organized,  or 
where  the  bargaining  experience  is  in  an  early  stage.  Sometimes,  as 
in  CSullwan,,  where  the  strike  followed  almost  immediately  after 
certification,  another  election  within  a  year  would  have  been  barred 
anyway  by  other  provisions  of  the  Taft-Hartley  Act.^^ 

In  the  final  analysis,  the  amendment  which  the  Labor-Management 
Reporting  and  Disclosure  iVct  contains  regarding  economic  strikers 
is  likely  to  prove  unsatisfactory.  Unless  the  union  capitulates,  an 
employer  vrho  is  determined  to  fight  can  almost  certainly  extend  the 
dispute  beyond  one  year.  At  that  point  voting  rights  of  economic 
strikers  will  be  just  where  they  were  under  the  Taft-Hartley  Act,  and 
the  agitation  which  has  gone  on  over  the  subject  since  1947  will  con- 
tinue substantially  unabated. 

THE  BOYCOTT  AND   HOT   CARGO  AMEXDMEXTS 

The  boycott  is  a  complex  economic  weapon  which  can  take  many 
forms.  Usually  it  involves  a  refusal  to  purchase  certain  commodities, 
or  to  work  on  or  with  certain  materials.^°  Common  law  courts  looked 
with  suspicion  on  such  conduct  because  they  were  unable  to  see  the 
requisite  justification  in  acts  of  economic  self-interest  which  involved 
more  than  the  immediate  parties  to  the  dispute.  The  careful  and 

=3  H.R.  8400,  S6th  Cong..  1st  Ses.s.  §  TO.*?  (1959). 

w  Florida  Enterprises,  Inc.,  125  N.L.R.B.  #40  (1959)  ;  Great  Atl.  &  Pac.  Tea  Co.,  125 
N.L.R.B.  #.S6  (Nov.  20.  19.-.9). 

^Labor-Management  Relations  Act  of  1948  (Taft-Hartlev  Act).  §  9(e)(2),  61  Stat.  145 
(19-A-K  29  U.S.C.  §  l-")9(e)  (2)   (19;jS). 

i,6  wiTTE,  The  Government  in  Labor  Disputes  38  (1932). 
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painstaking  dissents  of  Mr.  Justice  Brandeis  in  the  Duplex  ^^  and 
Bedford  Cut  Stone  ^^  cases  spelled  out  the  kind  of  legitimate  self- 
interest  which  a  union  could  have  in  following  the  products  of  an 
employer  with  which  it  had  a  dispute,  but  most  of  the  courts  were 
still  reluctant  to  believe  that  the  allowable  area  of  conflict  was  broad 
enough  to  include  this  kind  of  economic  pressure.  Ultimately,  however, 
the  Norris-LaGuardia  Act  withdrew  the  jDower  of  the  federal  courts 
to  issue  injunctions  in  labor  disputes,  and  that  term  was  so  broadly 
defined  as  to  include  the  boycott  cases.  Even  so  the  public  image  of 
the  boycott,  particularly  the  secondary  boycott — which  Frankfurter 
and  Greene  once  defined  as :  "a  combination  to  influence  A  by  exerting 
some  sort  of  economic  or  social  pressure  against  persons  wdio  deal  with 
A"  ^^ — continued  to  be  unfavorable.  And  in  the  years  between  the 
Norris-LaGuardia  Act  and  Taft-Hartley  labor  unions  often  used  the 
secondary  boycott  in  ways  which  annoyed  even  their  friends.  Thus 
minority  unions  were  not  above  resorting  to  the  w^eapon  to  force  em- 
ployers to  recognize  them  and  even  grant  union  security  clauses 
though  another  legitimate  union  might  at  the  time  be  the  certified 
bargaining  representative.  Internal  warfare  between  the  AFL  and  the 
CIO  often  led  to  efforts  to  keep  the  product  of  the  other  out  of  use. 
When  the  pent  up  emotions  of  the  post-war  period  led  to  the  great 
strikes  in  1946  Congress  passed  the  Taft-Hartley  Act,  including  sec- 
tion 8(b)  (4)  which  was  specifically  directed  at  the  boycott  problem. 
It  has  often  been  said  that  Congress  intended,  in  section  8(b)  (4), 
to  outlaw  all  secondary  boycotts.  This  conclusion  seems  most  often 
to  be  based  on  the  following  quotation  from  the  remarks  of  Senator 
Taft  on  the  floor  of  the  Senate : 

It  has  been  set  forth  that  there  are  good  secondary  boycotts 
and  bad  secondary  boycotts.  Our  committee  heard  evidence  for 
weeks  and  never  succeeded  in  having  anyone  tell  us  any  dif- 
ference between  different  kinds  of  secondary  boycotts.  So  we 
broadened  the  provision  dealing  with  secondary  boycotts  to 
make  them  an  unfair  labor  practice.*^° 

Whatever  may  have  been  the  intent  of  Congress,  the  courts  have 
held  that  the  act  did  not  outlaw  all  secondary  boycotts.  Mr.  Justice 
Frankfurter  pointed  this  out  in  the  Sand  Door  case  when  he  said : 

Thus,  much  that  might  argumentatively  be  found  to  fall 
within  the  broad  and  somewhat  vague  concept  of  secondary 
boycott  is  not  in  terms  prohibited.  A  boycott  voluntarily 
engaged  in  by  a  secondary  employer  for  his  own  business 
reasons,  perhaps  because  the  unionization  of  other  employei's 
W'ill  protect  his  competitive  position  or  because  he  identifies 
his  own  interests  with  those  of  his  employees  and  their 
union,  is  not  covered  by  the  statute.  Likewise,  a  union  is  free 
to  approach  an  employer  to  persuade  him  to  engage  in  a  boy- 
cott, so  long  as  it  refrains  from  the  specifically  prohibited 
means  of  coercion  through  inducement  of  emploj^ees. 


Gl 


""■"  Duplex  Printing  Press  Co.  v.  Deering:,  254  U.S.  44.^  (1921). 

s^Bedforrt  Cut  'Stone  Co.  v.  Journe.vmen  Stone  Cutters"  Union,  274.  U.S.  37  (1927). 

^Tr.ankfurter  &  Green,  The  Laror  Injunction  43  (1930). 

60  93  Cong.  Rec.  4198  (April  29.  1947). 

61  Carpenters  Union  v.  NLRB,  3.57  U.S.  93  (1958). 


1575 

In  the  years  after  passage  of  the  Taft-Hartley  Act  in  1947  scores 
of  cases  came  before  the  NLEB  and  the  courts  involving  the  in- 
terpretation of  Section  8(b)(4).  Some  of  the  decisions  exposed 
what  were  commonly  admitted  to  be  loopholes  in  the  act,  while 
others  simply  distressed  labor  or  industry  interests  as  the  case 
might  be.  When  the  86th  Congress  turned  its  attention  to  labor 
legislation,  the  original  Kennedy-Ervin  bill  contained  no  provisions 
dealing  with  secondary  boycotts— indeed,  it  will  be  remembered 
that  there  were  but  few  Taft-Hartley  changes  therein.  Various 
attempts,  which  failed,  were  made  to  insert  amendments  on  the 
floor  of  the  Senate,  and  Senators  Goldwater  and  Dirksen  m  then- 
minority  report  spoke  up  strongly  for  some  of  the  language  which 
was  ultimately  included  in  the  Labor-Management  Reporting  and 
Disclosure  Act  of  imd.^""  The  Administration  Bill,  on  the  other 
hand,  did  contain  language  designed  to  close  some  of  the  admitted 
loopholes,  but  it  also  included  language  which  Avould  permit  union 
activity  where  the  employer  who  was  the  object  of  the  action  was 
engaged  in  performing  f armed-out  struck  work,  or  where  the 
struck  work  was  at  a  common  site  of  other  construction  work."'' 
The  Landnim-Crriffin  Bill  contained  pretty  much  the  language 
found  in  the  new  law  with  the  exception  of  the  proviso  which  was 
added  to  section  8(b)  (4)  (B)  with  respect  to  picketing  at  a  primary 
site,  and  the  final  proviso  with  respect  to  publicity.*"'* 

Some  of  the  changes  brought  about  by  the  amendments  to  section 
8(b)  (4)  simply  correct  loopholes  in  that  section.  These  amendments 
w-ere  non-controversial  and  were  apparently  fairly  easily  agreed  upon. 
Three  such  changes  can  be  readily  identified : 

In  the  Eice  Milling  case  the  Supreme  Court  had  held  that  pickets 
at  a  primary  site  did  not  violate  section  8(b)  (4)  when  they  chased  off 
two  employees  of  a  customer  who  came  to  pick  up  produce  from  the 
plant.  Pointing  out  that  the  law  banned  only  "concerted*'  action  the 
Court  said:  "That  language  contemplates  inducement  or  encourage- 
ment to  some  concert  of  action  greater  than  is  evidenced  by  the  pickets' 
request  to  a  driver  of  a  single  truck  to  discontinue  a  pending  trip  to  a 
picketed  mill."  '^^  Since  everyone  agreed  that  a  secondary  boycott  could, 
in  certain  situations,  be  just  as  effective  when  carried  on  by  a  single 
individual  as  by  a  group,  the  word  ''concerted"  was  deleted  from  the 
language  of  the  new  law.«^<5  Henceforth  it  will  not  be  necessary  for  the 
courts  to  find  concerted  action,  and  the  decision  in  Rice  MiU'mg  inso- 
far as  it  was  based  on  a  lack  of  concerted  action,  is  no  longer  good  law. 

Section  8(b)(4)  made  it  an  unfair  labor  practice  for  a  union  to 
induce  or  encourage  "employees  of  any  employer"  to  engage  in  the 
conduct  forbidden  therein.  A  series  of  decisions  held  that  union  pres- 
sure applied  directly  to  the  secondary  employer,  rather  than  to  his 
employees,  was  legal.'^^  The  new  act  changes  this  by  forbidding  the 
union  to  "threaten,  coerce,  or  restrain  any  person  engaged  in  commerce 
or  in  an  industry  affecting  commerce"  in  order  to  achieve  the  same  end. 

«=  S.  Rep.  No.  1S7.  R6th  Conj?..  1st  Sess.  79  (1959). 

61  S    '74S.  pnth  rnnc.  Ist'Soss.  5  nOfifn)    n9">9). 

6<H.R.  S400.  SfithCon?..  1st  Sess.  §  705  (1959). 

65NLRB  V.  International  Rice  Millinsr  Co.,  341  U.S.  fi65.  671  (1951). 

86  Lahor-Manasrement  Reporting  &  Disclosure  Act  of  1959,  §  704(a),  73  Stat.  542  (195S), 
29  U.S.C.A.  §  156  (Supp.  1959). 

6' Internationnl  B'hd  of  Elec.  Workers,  S2  N.L.R.B.  102S  (1949)  ;  Teamsters  Union,  112 
N.L.R.B.  923  (1955). 
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Tims  it  will  now  be  an  unfair  labor  practice  for  the  union  to  go  directly 
to  the  employers  rather  than  the  employees. 

The  Taft-Hartley  xVct  used  certain  words  of  art,  such  as  "employer," 
"employee,"  and  "person"  in  stating  various  rights  and  obligations 
under  the  'act.  Those  terms  were  defined  in  section  2.  The  term  "em- 
ployer," for  instance,  did  not  include  federal  or  state  governments  and 
their  agencies  and  subdivisions.  Xor  did  it  include  those  subject  to  the 
Eailway  Labor  Act,  labor  organizations  when  acting  as  employers,  and 
nonprofit  hospitals.  Likewise,  the  term  "employee,"  excluded  super- 
visors, employees  of  an  employer  subject  to  the  Eailway  Labor  Act, 
and  agricultural  laborers.  A  "person,"  on  the  other  hand,  was  so 
broadly  defined  as  to  include  individuals,  labor  organizations,  part- 
nerships, associations,  coii^orations,  legal  rei:>resentatives,  trustees  in 
bankruptcy,  or  receivers. 

Since  all  of  the  above  tern:is  were  used  in  the  language  of  section 
8(b)  (4),  conduct  which  was  in  one  case  clearly  within  the  secondary 
boycott  ban  Mould  be  permissible  in  other  circumstances  where,  for 
instance,  tlie  "employees"  on  whom  the  pressure  was  exerted  were  not 
technically  employees  within  the  definition  of  that  term  contained  in 
the  act.^®  The  new  legislation  resolves  this  difficulty  by  inserting  the 
word  "person"  in  plac<i  of  "employer"  in  section  8(b)  (4),  and  using 
the  word  "individual"  in  place  of  the  word  "employee."  Presumably 
this  will  put  an  end  to  decisions  which  go  off  on  the  point  of  whether 
the  parties  involved  were  within  the  technical  coverage  of  the  act. 

One  other  amendment  of  section  8(b)  (4)  apparently  involved  more 
a  problem  of  finding  an  appropriate  way  in  which  to  do  what  it  was 
ag!'eod  should  be  done,  than  in  resolving  differing  objectives.  This  re- 
lated to  the  matt<?r  of  struck  work.  The  Administration  Bill  contained 
a  provision  which,  according  to  the  explanation  which  accompanied 
the  President's  message  to  Congress,  would  make  "clear  that  union 
activity  is  permitted  against  secondary  employers  performing  'f armed- 
out'  struck  work  for  the  primary  employer,  .  .  ."  '''■'  The  Landnun- 
Griffin  Bill  borrowed  this  language  with  some  modifications.^'^  In 
conference  the  Senate  conferees  thought  that  the  language  of  the  Lan- 
drum-Grilfin  Bill  would  ha^-e  the  effect  of  restricting  union  activity 
more  than  was  already  the  case  under  Board  and  court  interpreta- 
tion.'^ The  upshot  was  agreement  on  a  proviso  which  was  added  to 
section  8(b)(4)(B)  reading:  "Provided,  That  nothing  contained  in 
this  clause  (B)  shall  be  construed  to  make  unlawful,  where  not  other- 
wise unlawful,  any  primary  strike  or  primary  picketing."  In  report- 
ing on  this  section  of  the  new  law  the  Managers  on  the  Part  of  the 
House  stat<?d  :  "no  language  has  been  included  with  reference  to  struck 
Avork  because  the  committee  of  conference  did  not  wish  to  change  the 
existing  law  as  illustrated  bv  such  decisions  as  Bauds  v.  Metropolitan 
Federation  of  Architects  [75  F.  Supp.  672  (S.D.  N.Y.  1948)]  and 
NLRB  V.  Business  Machine  avd  Office  Appliance  Mechanics  Board 
[228  F.2d  553  (2d  Cir.  1955)]."  '"  Since  those  cases  held  that  the  em- 
s''w.  T.  Smith  Lumber  Co.,  11«  N.L.R.B.  507  n9o6).  rpn'd.  246  F.2<1  129  rsth  Cir. 
1957)  :  DiGiorffio  Fruit  Corp.,  87  X.L.RB  720  (1949),  afl'd.  191  P2d  642  (D.C.  Cir.  1951), 
rert.  rlrntefl.  .''.-12  TT.S!.  S69  (1951)  ;  Teamster's  Union,  87  N.L.R.B.  972  (1949),  aff'd,  195 
P.2(1906  (2d  Cir.  1952). 

"o  105  Coxo.  Reo.  1177  (daily  od.  J-Tn.  28,  19591. 

■"•H.R.  S400,  RRth  Cons..  1st  Sei=s.  S  705 fa)    (1"59). 

•^  105  CoxG.  Ret.  16414  fda'lv  ed.  Sept.  ^   in-ini 

"H.R.  Rep.  No.  1147,  SSth  Cong..  l.st  Sess.  11  (1959). 
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ployer  is  not  immune  from  a  secondary  boycott  "when  he  knowingly 
does  work  which  would  otherwise  be  done  by  the  striking  employees  of 
the  primary  employer  and  where  this  work  is  paid  for  by  the  primary 
employer  pursuant  to  an  arrangement  devised  and  originated  by  him 
t-o  enable  him  to  meet  his  contractual  obligations"'  this  rule  still  ob- 
tains under  the  new  law/^ 

The  related  question  of  whether  or  not  common-situs  picketing 
which  was  labeled  an  unfair  labor  practice  in  the  Denver  Duild'ing 
Trades  case,''*  should  be  removed  from  the  ban  of  section  8(b)  (4)  was 
put  over  to  the  next  session  of  Congress."^  The  Administration  Bill 
included  a  provision  which  would  have  changed  the  rule  of  the  Denver 
Building  Trades  case,  but  the  Landrum-Griffin  Bill  did  not  include 
this  language,  and  the  Kennedy-Ervin  Bill  made  no  mention  of  it. 
In  conference  it  was  indicated  that  a  point  of  order  would  lie  against 
such  an  amendment  in  the  House.  For  that  reason  it  was  dropped,  but 
there  are  indications  that  it  will  receive  bi-partisan  support  in  the 
next  session  of  Congress.  Members  of  both  parties  were  apparently 
impressed  with  the  fact  that  to  allow  the  union  the  right  to  picket 
in  the  construction  industry  because  the  object  of  the  picketing  is  oc- 
cupying a  common-site  with  other  contractors  with  whom  there  is  no 
dispute  is  really  no  different  from  the  typical  industrial  situation 
where  a  manufacturer  has  several  unions,  only  one  of  whicli  may  be 
striking,  but  thereby  bringing  about  a  stoppage  of  production  by 
other  unions.  Whether  the  agreement  on  an  amendment  in  the  next 
session  of  Congress  ever  ripens  into  action  remains  to  be  seen.  Mean- 
w^hile  the  rule  of  the  Denver  Building  Trades  case  remains. 

The  remaining  changes  in  section  8(b)  (4)  are  highly  controversial 
and  hold  promise  of  extensive  litigation.  One  of  these  involves  the 
so-called  hot-cargo  contracts,  toward  which  the  new  law  takes  a  dou- 
ble-barrelled approach.  A  wholly  new  unfair  labor  practice,  subsec- 
tion (e) ,  is  added  to  section  8  making  it  illegal  "for  any  labor  orga- 
nization and  any  employer"  to  enter  into  any  agreement  v/hereby 
"such  employer  ceases  or  refrains  or  agrees  to  cease  or  refi-ain  from 
handling,  using,  selling:,  transporting  or  otherwise  dealing  in  any  of 
the  products  of  any  other  employer,  or  to  cease  doing  business  with 
any  other  person,  and  any  contract  or  agreement  entered  into  hereto- 
fore or  hereaft-er  containing  such  an  agreement  shall  be  to  such  ex- 
tent unenforceable  and  void."  ^^  Exceptions  for  the  construction  and 
garrnent  industries  are  provided,  but  these  will  be  discussed  later. 
Section  8(b)  (4)  (A)  is  then  amended  to  make  it  an  unfair  labor  prac- 
tice for  a  miion  to  force  or  require  any  employer  or  self-employed 
person  to  enter  into  any  agreement  iDrohibit-ed  under  subsection  (e) 
described  above.  For  all  practical  purposes  both  approaches  to  the 
hot-cargo  contract  may  be  discussed  in  connection  with  the  amend- 
ment of  section  8(b)  (4)  (A). 

Historically  unions  have  had  an  interest  in  protecting  their  stand- 
ards by  refusing  to  work  on  or  with  non-union  material.  After  the 
passage  of  the  Taft-Hartley  Act  the  question  arose  as  to  whether  con- 
tractual agreements  which  stated  that  unionized  employees  did  not  have 
to  handle  non-union  materials  were  a  violation  of  section  8(b)  (4)  (A). 

■'^NLRB  V.   Local  459,  lUERMWA,  228  F.2d  553.  559    (2d  Cir.   1955). 
'|NLRB  V.  Denver  Building  and  Construction  Trades  Council,  341  U.S.  675  (1931). 
•  Bureau  of  National  Affairs,  The  Labok  Reform  Law  91  (1959) 

T,  I*'J,-'^''°F"'^^*^°"*^^'^^°*  Reporting  and  Disclosure  Act  o£  1959   §  704(a),  73  Stat.  543,  29 
U.S. C.A.  §  156  (Supp.  1959). 
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The  National  Labor  Relations  Board  went  tlirou^^h  a  long  series  of 
twists  and  turns  on  this  subject,  before  finally  arriving  at  a  point  of 
view  -which  was  to  be  reviewed  by  the  Supreme  Court  in  the  Sand 
Door  case."^  In  that  case,  which  vras  decided  in  June,  1958,  the  Court 
held  that  hot-cargo  clauses  were  unenforceable,  though  not  illegal.  This 
was  the  state  of  the  law  as  Congress  approached  the  question  in  the 
summer  of  1959, 

As  might  have  been  expected,  the  Teamsters  provided  most  of  the 
steam  wliich  was  behind  the  effort  to  outlaw  hot-cargo  contracts.  In 
their  minority  report  Senators  Goldwater  and  Dirksen  said  on  this 
subject : 

Such  clauses  have  become  standard  on  contracts  entered  into 
by  the  Teamsters  Union.  Here,  employer  A,  who  has  a  dispute 
with  a  union  or  whose  employees  are  being  solicited  for  union 
membership,  is  in  real  trouble.  He  may  have  customers  wait- 
ing for  his  product  or  he  may  have  suppliers  eager  to  send 
him  raw  material,  but  both  his  delivery  of  products  and  sup- 
ply of  raw  material  cannot  mo\'e  from  or  to  his  place  of  busi- 
ness because  the  carriers  in  either  instance  have  'hot-cargo' 
clauses  in  their  contracts  with  the  Teamsters  Union.  His  al- 
ternative is  ...  go  out  of  business  or  yield  to  the  union's  de- 
mand, which  often  is  a  demand  for  a  compulsory  membership 
contract  with  a  union  which  his  employees  do  not  want.'^^ 

When  the  Labor-Management  Reporting  and  Disclosure  Act  of  1959 
was  up  for  vote  in  the  Senate,  Senator  Curtis  reported  the  Coffey 
Transfer  Co.  experience  in  which  the  company  actually  went  out  of 
existence  as  the  result  of  Teamster  pressure  on  connecting  lines  not  to 
interline  with  Coffey."^ 

In  this  kind  of  atmosphere  the  Congress  was  in  no  mood  to  reason 
out  the  economic  pros  and  cons  of  this  traditional  union  weapon. 
Though  neither  the  Kennedy-Ervin  or  Administration  Bills  contained 
a  provision  dealing  with  hot-cai'go  clauses,  an  amendment  on  the 
Senate  floor  resulted  in  the  insertion  of  a  provision  in  the  Senate  Bill 
which  would  ban  hot-cargo  agreements  with  motor  carriers  subject 
to  Part  II  of  the  Interstate  Commerce  Act.^°  Since  the  Interstate  Com- 
merce Commission  had  repeatedly  held  tliat  carriers  were  not  relieved 
of  their  obligations  under  the  Interstate  Commerce  Act  by  a  hot-cargo 
clause  this  amendment  largely  represented  a  recognition  of  the  exist- 
ing law.®^  The  Landrum-Griffin  bill  went  further  and  made  all  hot- 
cargo  clauses  an  unfair  labor  practice.®-  The  conference  committee  then 
accepted  the  provisions  of  the  Landrmn-Griffin  bill  with  two  excep- 
tions designed  to  permit  the  construction  industry  to  occupy  the  same 
status  it  had  before  the  amendment,  and  to  remove  the  garment  indus- 
try completely  from  both  the  ban  on  hot-cargo  agreements  under  sec- 
tion 8(e) ,  and  the  secondary  boycott  provisions  of  section  8  (b)  (4)  (B) . 
The  exception  for  the  construction  industry  reads : 

Provided,  that  nothing  in  this  subsection  [e]  shall  apply  to 
an  agreement  between  a  labor  organization  and  an  employer 

'T  Lofal  1976,  Carppnters  Union  v.  NLRB,  357  U.S.  9.^  (1958). 

"  S.  Rep.  No.  187,  86th  Cong.,  1st  Sess.  79  (April  14,  1959). 

™  105  Cong.  Rec.  16422  (daily  ed.  Sept.  ?,,  1959). 

««  S.  1555,  S6th  Cong.,  1st  Sess.  §  707(a). 

81  Galveston  Truck  Line  Corp.  v.  Ada  Motor  Lines,  Inc.,  73  M.C.C.  617   (1957). 

83H.R.  8400,  86th  Cong.,  1st  Sess.  §  705(b)  (1). 
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in  the  construction  industry  relating  to  tlie  contracting  or 
subcontracting  of  work  to  be  done  at  the  site  of  the  construc- 
tion, alteration,  painting,  or  repair  of  a  building,  structure, 
or  other  work. 

Though  hot-cargo  agreements  in  the  construction  industry  are  not 
an  unfair  labor  practice  under  8(e),  as  the  result  of  the  above  excep- 
tion, nothing  is  said  about  removing  them  from  the  coverage  of  8(b) 
(Jr)  (B)  where,  in  the  Sand  Door  decision,  they  were  held  to  be  un- 
enforceable.®^ The  net  result  is  that  such  contracts  in  the  construction 
industry  apparently  stand  exactly  where  they  did  under  the  Taft- 
Hartley  Act  as  interpreted  by  the  Board  and  the  courts.  Even  so  a 
considerable  advantage  accrues  to  the  Building  Trades  since  they  are 
free  to  ask  employers  to  sign  such  an  agreement,  and  there  are  col- 
lateral reasons  why  many  employers  will  prefer  to  abide  by  the  agree- 
ment once  made. 

Since  the  exception  for  the  construction  industry  purports  to  apply 
only  to  contracts  for  work  to  be  done  at  the  site  of  the  construction, 
disputes  will  arise  as  to  whether  certain  trade  practices  are  covered. 
The  Plumbers,  for  instance,  often  have  agreements  under  which  all 
pipe  over  a  specified  dimension  must  be  fabricated  on  the  site  or,  if  off 
the  site,  at  building  trades  rates  under  an  agreement  with  the  local 
union.  The  Plumbers  take  the  position  that  such  agreements  are  cov- 
ered by  the  exception  because  such  pipe  is  tailor-made  and  is  not 
'hnanufactured"  away  from  the  site.®*  Two  of  the  conferees,  Senator 
McNamara  and  Congresman  Thompon,  stated  for  the  record  that  the 
position  taken  by  the  Plumbei-s  was  riglit.®^  Senator  Kennedy  re- 
ported as  follows  to  the  Senate :  "The  proviso  does  not  cover  boycotts 
of  goods  manufactured  in  an  industrial  plant  for  installation  at  the 
jobsite,  or  suppliers  who  do  not  work  at  the  jobsite."  ^^  This  is  inter- 
preted by  the  Plumbers  as  supporting  their  position,  though  it  is  by  no 
means  entirely  clear  that  it  does.  Some  of  the  other  conferees  have  re- 
ported that  they  consider  such  agreements  outside  the  exception 
granted.®^  Until  the  Board  and  the  courts  have  had  to  face  the  problem 
there  is  no  way  of  loiowing  what  the  final  answer  will  be. 

The  exception  granted  to  the  garment  industry  goes  beyond  that 
given  to  construction.  Hot-cargo  agreements  in  garments  will  be 
neither  neither  an  unfair  labor  practice,  nor  a  violation  of  section  8(b) 
(4)  (B) .  Thus  such  agreements  may  be  made,  and  they  are  enforceable 
when  made.  The  justification  for  this  special  exception  in  the  case  of 
the  garment  industry  is  that  the  nature  of  the  industry  makes  it  ex- 
tremely difficult  to  police  union  standards  if  the  union  can  not  follow 
work  being  sub-let  to  non-union  contractors. 

Great  pressure  was  exerted  to  bring  about  other  exceptions  to  the 
ban  on  hot-cargo  contracts.  Senator  Randolph  wanted  an  exception 
for  the  coal  industry  where  there  is  a  standing  practice  of  permitting 
employers  to  purchase  a  certain  amount  of  non-union  coal  which  is 
then  rnixed  in  with  their  own  product  for  sale.®®  Senator  Morse  pointed 


8'  Local  1976.  Carpenters  Union  v.  NLRB.  357  U.S.  93  (1958). 

^*  Schoemann,  A  Lease  on  Life  for  Fabrication  Clauses,  74  United  Ass'n  op  Journeymen 
.\Nr>  Apprentices  of  the  Plumbing  and  Pipe  Fitting  Industry-Journal  (October,  19.i9). 

8s  105  Cong.  Rec.  AS141  (daily  ed.  Sept.  14,  1959)  ;  105  Cong.  Rec.  AS222  (daily  ed. 
Sept.  15,  1959). 

«!  105  Cong.  Rec.  16415  (daily  ed.  Sept.  3,  1959). 

87  105  Cong.  Rec.  AS524  (daily  ed.  Oct.  2,  1959). 

88 105  Cong.  Rec.  16399  (dally  ed.  Sept.  3,  1959). 
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The  construction  and  garment  exceptions  to  the  hot-cargo  provisions 
of  the  new  kw  illustrate,  perhaps  better  than  an.ything  else  Z  We 
trading  which  went  into  the  enactment  of  the  law.  Sm'elyTks  Senato"- 
Morse  courageously  pointed  out,  there  is  no  difference  i^ipriLiplebe- 

manTo^hei?" Th''  ^''''  "^"'^^  '^''^^  ^^  '''''^  i^^-*--  and  fgood 
Z?P^r.  ti\  1?  IS  a  i^pug-iiancy  about  such  exceptions  even  where 
they  can  be  brought  withm  a  classification  scheme  which  will  ^ati^fv 
the^requirements  of  the  Constitution.  ^^evertheleRs^-hs  was  not  ^  time 
of  sweet  reason.  On  the  one  hand  stood  the  Landrim-GrSin  B  U  w'  h 
Its  ban  on  ail  hot-cargo  contracts.  On  the  other  stood  tS  pos4biIitv  of 
^S7^^;^l^^''''^  ""7'^''  indefensible  thir^be'^^^ 

wrrviVs^^i^^^^^^^^^^^  ^^^^-^^-  -•  -t  this 

Another  amendment  to  section  8(b)(4)  which  contains  the  seerk 
of  controversy  involves  the  new  language  found  in  4  (^V  Hence 
forth  It  will  not  only  be  an  unfair  l^oi^practicS  t^4  lo-i^e  in   o^ 
to  induce  or  encourage  any  individual  emoloved  bv  any  pe'rson  en 

^MT^e^^^^r  ^f  '''^'''^  ^«"^^-^'  ^'  ^  "'-"^  - 
unian   laooi   piactice  "to  threaten,  coerce,  or  restrain  any  nerson 

engaged  m  commerce  or  in  an  industry  affecting  coi  mei^e"  towa? 

the  same  end.  Presumably  the  principal  purpose  for  ?he  insertio 

of  this  language  was,  as  has  already  been  noted,  to  clo^e  t le Toon 

hole  which  permitted  unions  to  put  pre-sure  dirertfv  on  fL  co^" 

s^^c^c^j^it  ^^o^s^r.;^  i!!'i:'i-^%  ^^^^ 

not  been  considered  coercive  within  tlie  meanino-  of^tlmt  tenn   os 

^  Ibid. 

^  105  Cong.  Rec.  16400.  16401  (dailv  erl   Rent   ^   iq'-.q^ 
"  Curtis  Bros..  Inc..  119  N  L  R  R   ono  mq.?-?"^'  "^^  ^9*^9)- 
-105  CONG.  Rec.  580  (daliy  ed  Aprn  17   1959). 
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In  this  connection  it  must  be  remembered  that  our  national  policy 
IS  one  of  colloctive  bargainino-.  Such  a  policy  is  in  a  sense  inherently 
coercive,  for  it  is  based  on  the  theory  that  economic  pressure  by  the 
respective  parties  will  bring  about  a  mutually  acceptable  compromise. 
In  deciding  what  constitutes  threats,  coercion,  or  restraint  within  the 
meaning  of  8(b)  (4)  (ii),  the  NLKB  and  the  courts  will  have  to 
bear  m  mmd  that  section  7  of  tlie  Taft-Hartley  Act  specitically  gives 
employees  the  right  to  bargaining  collectively  and  engage  in  other 
concerted  activities  for  the  purpose  of  coliective  bari^xining  "or 
otlier  mutual  aid  or  protection."  A  union  which  requests  a  sec- 
ondary employer  to  cooperate  with  respect  to  purchasing  or  han- 
dling the  goods  of  a  struck  primary  employer  is  certainly  eno-ao-ed 
111  concerted  activity  looking  toward  mutual  aid  and  protection.'^If 
such  a  request  is  alleged  to  threaten  or  coerce  the  secondary  em- 
ployer,_  a  balance  will  have  to  be  struck  between  the  restraint  laid 
'i?T^^  "^T  8(b)  (4)  (ii),  and  the  rights  conferred  under  section  7. 
I  his  will  not  be  easy  to  do,  and  it  may  be  anticipated  that  the  Board 
and  the  courts  will  have  to  stake  out  the  area  of  allowable  conduct 
on  a  case  by  case  basis. 

Finally,  there  is  the  proviso  which  has  been  added  to  8  (b)(4) 
with  respect  to  publicity  other  than  picketing.  It  reads : 

Provided  further,  That  for  the  purposes  of  this  paragraph  (4) 
only,  nothing  contained  in  such  paragraph  shall  be  construed 
to  prohibit  publicity,  otlier  than  pickctinp;,  for  the  purpose  of 
truthfully  advising  the  public,  including  consumers  and  mem- 
bers of  a  labor  organization,  that  a  product  or  products  are 
produced  by  an  employer  with  whom  the  labor  organization 
has  a  primary  dispute  and  are  distributed  by  another  em- 
ployer, as  long  as  such  publicity  does  not  have  an  eiiect  of 
inducing  any  individual  employed  by  any  person  other  than 
the  primary  employer  in  the  course  of 'his  employment  to 
refuse  to  pick  up.  deliver,  or  transport  anv  goods,  or  not  to 
perform  any  services,  at  the  establishment  of  the  employer 
engaged  m  such  distribution. 

'^AT?^V>*^  *^^^'  ^^^^^  amendments  there  were  a  number  of  decisions  by 
the  JMLKB  and  the  courts  holding  that  a  union  could  attempt  to  per- 
suade the  public,  though  not  the  employees  of  another  employer,  not 
to  purchase  the  goods  of  an  employer  with  whom  it  had  a  dispute. 
Ihus  handbills  could  be  passed  out  to  the  public  at  the  employer's 
retail  outlets  urging  the  public  not  to  buy  the  unfair  product.^^  tj^^ 
union  might  also  urge  the  public  not  to  patronize  the  store  which 
iiandled  the  unfair  product.^*  Or  the  union  could  publish  an  "unfair"' 
or  we  do  not  patronize"  list  for  its  own  membersliip,  or  the  public  at 
large,  without  violating  8(b)  (4)  (A).^^  It  could,  in  the  case  of  retail 
stores,  even  picket  the  entrances  that  Avere  used  solely  by  consumers 
so  long  as  it  kept  away  from  entrances  used  by  drivers  and  employees.^'' 

^Teamsters  Union,   118  N.L.R.B.   1251,   1252    (1957) 

B^Oetreii  v  Hatters  Union.  41  L.R.R.M.  2429  (W.D.  Ky'l957> 

»=  Denver  Bldgr    and  Constr.  Trades  Council.  S7  N.LR  B    755   (1949)    aif'd  irithnut  ,Ji« 
ciiiixion  on  this  point,  WnF.2d  421  (10th  Cir  195'>)  uw-iJ),  air  a  iiitiiout  ais- 

ISSS^*!  ''^  Crowley's  Milk  Co.,   102  N.L.R.B.  '99"6'(1953),    enf'd,  208  F.2d  444    (3rd   Cir. 
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Senator  Kennedy  apparently  assnmed  that  the  provisions  of  the  Lan- 
drum-Griffin  Bill  wonld  chan2;e  all  these  results  because  he  reported  on 
the  floor  of  the  Senate  as  follows: 

Under  the  Landrum-Griffin  bill  it  Avould  have  been  impossible 
for  a  union  to  inform  the  customei-s  of  a  secondary  employer 
that  the  employer  or  store  was  selling  goods  which  were  made 
under  racket  conditions  or  sweatshop  conditions,  or  in  a  plant 
where  an  economic  strike  was  in  progress.^^ 

Because  of  the  view  that  the  Landrum-GrifRn  Bill  would  outlaw 
consmner  picketing  the  Senate  conferees  sought  to  persuade  tlieir 
colleagues  in  tlie  House  that  unions  should  at  least  be  permitted  to 
publicize  a  dispute  by  means  other  than  picketing.  On  this  Senator 
Kennedy  said : 

We  were  not  able  to  persuade  the  House  conferees  to  permit 
picketing  in  front  of  that  secondaiy  shop^  but  we  were  able 
to  persuade  them  to  agree  that  the  union  shall  be  free  to  con- 
duct informational  activity  short  of  picketing.  In  otlier  words, 
the  union  can  hand  out  handbills  at  the  shop,  can  place  adver- 
tisements in  newspapers,  can  make  announcements  over  the 
radio,  and  can  carry  on  all  publicity  short  of  having  am- 
bulatory picketing  in  front  of  a  secondary  site.''^ 

One  wonders  whether  the  Landiiim-Griffin  Bill  did,  in  fact,  out- 
law consmPxer  picketing  and  whether  all  picketing  is  now  illegal 
under  the  provisions  of  section  8(b)  (4).  Strictly  consumer  picketing 
would  not  have  violated  the  provision  as  it  stood  in  the  Taft-Hartley 
Act.  The  changes  in  langiiage  which  were  made  in  section  8(b)(4) 
to  close  the  loopholes  were  not  directed  at  consumer  picketing.  "\Vliat 
then  leads  to  a  conclusion  that  consumer  picketing  is  now  banned? 
Nothing  in  the  language  of  the  Landrum-Griffin  Bill  or  in  the  Con- 
ference Bill  which  was  finally  passed  necessarily  changed  the  old 
rules  under  Taft-Hartley.  It  is  true  that  the  Fourth  Circuit  in  deciding 
the  0\Sullivan  case  found  that  picketing  directed  at  consumers  vio- 
lated 8(b)  (A),  and  it  can  be  argued  that  this  reversed  previous  cases 
holding  that  consumer  picketing  was  not  a  violation  of  8(b)  (4).  But 
this  single  case,  which  reaches  a  conclusion  opposite  from  that  of  the 
Court  of  Appeals  for  the  District  of  Columbia  in  the  Curtis  case  which 
is  now  pending  before  the  Supreme  Court,  is  surely  not  authority  for 
the  proposition  that  consumer  picketing  is  forbidden  under  the  terms 
of  the  amended  8(b)  (4) .  Thus  until  the  test  is  made  before  the  Board 
and  the  courts  it  would  seem  that  it  need  not  necessarily  be  assumed 
that  all  consumer  picketing  is  made  an  unfair  labor  practice  by  the 
new  law. 

Whether  or  not  picketing  is  outlawed  in  the  secondary  boycott  cases, 
the  obvious  purpose  of  the  proviso  insofar  as  it  relates  to  other  forms  of 
publicity  is  to  preserve  to  unions  the  right  to  truthfully  publicize  the 
fact  that  products  on  sale  emanate  from  a  producer  with  whom  it  has  a 
primary  dispute.  At  the  heart  of  the  secondary  boycott  problem  is  the 
allegation  that  it  forces  an  innocent  third  party  to  aid  the  union.  This 
reference  to  the  "innocent  third  party"  recurs  over  and  over  in  the 
literature  dealing  with  the  secondary  boycott.  The  truth  is,  of  course, 

"  105  Cong.  Rec.  16414  (daUy  ed.  Sept.  3, 1959). 
« IMd. 
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that  the  reason  the  problem  is  so  difficult  is  because  the  third  party  can- 
not be  neutral  no  matter  which  way  he  turns.  When  the  union  pickets 
a  retailer  who  is  selling  a  product  produced  by  the  primary  employer 
it  will  obviously  help  the  union  in  its  struggle  with  the  primary  em- 
ployer if  the  retailer  will  refuse  to  handle  the  controversial  goods  while 
the  labor  dispute  continues.  But  just  as  clearly,  though  somehow  less 
obviously  to  many  people,  it  will  help  the  primary  employer  if  the  re- 
tailer does  continue  to  sell  his  goods  during  the  life  of  the  dispute. 
Thus  no  matter  what  he  does  the  retailer  becomes  an  ally  of  one  side  or 
the  other.  He  is  "imiocenf  onlj^  in  the  sense  that  he  may  have  no  desire 
to  aid  either  side,  despite  the  fact  circumstances  compel  this  result. 

To  deny  the  union  the  opportunity  to  even  attempt  to  enlist  the 
consumer  public  on  its  side  is  to  deprive  it  of  what  may  be  a  legitimate 
and  justifiable  economic  weapon.  If  five  manufacturers  are  producing 
lawnmowers,  and  four  of  them  are  organized  by  the  union,  the  fifth 
may  so  undercut  the  wage  and  working  condition  standards  of  the 
remaining  four  that  the  union  is  under  great  pressure  to  organize  him 
so  that  conditions  will  be  equalized.  If  the  union  in  this  example  fol- 
lows the  products  of  the  fifth  manufacturer  to  retail  outlets  it  is  hard 
to  see  how  one  can  call  this  a  capricious  action.  It  may,  of  course,  he 
true  that  picketing  the  retailer  will  put  him  out  of  business.  Through- 
out our  history  such  a  result  has  generally  impressed  the  courts  as  un- 
fair and  wrong.  If  this  is  so,  however,  it  is  not  because  the  retailer  is  a 
neutral,  but  because  he  is  left  without  any  alternative  but  to  ally  him- 
self with  one  side  or  the  other  or  go  out  of  business.  In  this  already 
touchy  area  unions  have  not  improved  their  public  relations  by  using 
the  secondary  boycott  in  circumstances  where  their  motives  were  less 
legitimate  than  the  case  cited.  Where  the  squeeze  is  put  on  a  retailer  for 
the  end  purpose  of  taking  the  employees  of  a  primary  employer  away 
from  one  legitimate  union  and  forcing  them  into  another  the  public 
finds  the  tactic  even  more  offensive. 

No  very  satisfactory  way  has  ever  been  found  of  i-esolving  this 
dilemma.  The  Labor-Management  Reporting  and  Disclosure  Act  of 
1959  tries  a  new  tact.  Both  in  the  boycott  and  recognition  picketing 
cases  which  will  be  considered  later,  continuation  of  the  publicity 
is  made  to  depend  on  whether  it  has  the  effect  of  causing  employee 
refusal  to  pick  up,  deliver,  or  transport  goods,  or  not  to  perform 
services.  In  the  case  of  boycotts  picketing  will  be  outlawed,  accord- 
ing to  Senator  Kennedy's  interpretation,  in  any  event,  but  other 
forms  of  publicity  will  be  permitted.  Unions  can  direct  publicity  to 
their  members  and  the  consuming  public  subject  to  the  above  limitation. 
Of  course,  publicity  in  forms  other  than  picketing  is  not  as  effective. 
Moreover,  union  pressure  is  maximized  only  if  ingress  or  egress  of 
goods  is  denied  or  other  employees  are  induced  to  cease  handling  the 
goods  in  dispute.  Publicity  which  is  permitted  only  if  it  does  not  have 
this  effect  may  be  better  than  nothing,  from  the  union's  point  of  view, 
but  not  a  great  deal  better. 

The  constitutional  question  of  free  speech  is  sure  to  be  raised,  prob- 
ably both  as  to  the  restriction  on  picketing  and  on  other  forms  of 
publicity.  In  view  of  the  long  line  of  decisions,  culminating  with 
Vofft,^^  in  which  picketing  as  free  speech  has  been  considered,  the 
likely  conclusion  is  that  there  is  no  constitutional  violation  in  restrict- 

»»  Teamster's  Union  v.  Vogt,  Inc.,  354  U.S.  284  (1957) . 
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ing  picketing  in  the  boycott  cases.  A  more  difficult  question  remains 
as  to  other  forms  of  publicity.  In  the  Alloy  case  the  NLRB  found  that 
the  union  violated  8(b)(1)(A)  when  it  placed  the  company  on  its 
"We  Do  Not  Patronize"  list  because  this  had  the  effect  of  coercing 
Alloy's  employees  in  their  choice  as  to  union  representation.^°°  On 
appeal  the  Ninth  Circuit  reversed  the  Board,  saying : 

We  consider  the  conduct  of  Union  of  listing  and  persuasion, 
excepting  picketing,  to  be  within  the  general  area  of  protection 
of  the  1st  Amendment  guarantying  freedom  of  speech.  These 
aspects  are  more  protected  than  picketing  which  although 
within  said  area,  "exert  influences,  and  produces  consequences 
diU'erent  from  other  modes  of  communication.^"^ 

In  contrast  to  Alloy  is  the  0' Sullivan  case  mentioned  previously. 
There  the  Third  Circuit  found  little  or  no  distinction  between  picket- 
ing and  other  forms  of  publicity  and  contented  itself  with  saying: 
"Freedom  of  speech,'  however,  does  not  furnish  a  conclusive  answei 
to  the  problem,  for  t]ie  right  of  free  speech  does  not  justify  the  en- 
couragement or  incitement  of  a  breach  of  law.'"  ^°- 

Whether  the  Alloy  or  O- Sullivan  case  correctly  states  the  law  re- 
mains for  the  Supreme  Court  to  determine.  Since  the  great  bulk  of 
the  free  speech  cases  in  the  labor  area  have  involved  picketing,  and 
since  there  is  a  clear  element  of  potential  physical  conflict  in  the  case 
of  picketing  which  is  not  present  with  other  forms  of  publicity,  it  will 
be  much  more  difficult  to  deny  the  free  speech  aspects  of  the  other 
forms  of  publicity.  It  must  be  noted,  however,  that  this  denial  to  the 
union  of  the  right  to  use  other  forms  of  publicity  is  limited  to  those 
cases  where  it  will  have  the  etl'e<:t  of  denvino-  inoress  or  egress  for 
goods,  or  causing  a  refusal  to  perfonn  certain  services.  The  Board  and 
the  courts  can  say.  as  they  have  in  the  picketing  cases,  tliat  publicity 
which  has  as  its  object  inducing  others  to  refrain  from  carrying  on 
business  services  with  a  given  employer  is  something  more  than  free 
speech  and  may,  therefore,  be  limited  in  the  fashion  set  forth  in  the 
act.^°^ 

nCKETIXG    EESTRICTIOXS 

Both  the  NLRB  and  the  courts  have  in  recent  years  been  increas- 
ingly occupied  with  picketing  which  seems  to  have  the  effect  of  forcing 
unwilling  employees,  either  directly  or  through  their  employer,  into 
joining  the  union.  State  courts  have  split  on  the  is3u&,^°*  and  the 
NLKB  has  evolved  the  controversial  Curtis  doctrine  under  which 
recoijnition  picketino-  bv  a  minoritv  union  becomes  a  violation  of  sec- 
tion^8(b)  (1)  (A)  oi'th.Q  Taft-Hartley  Act.^"^  The  new  law,  in  section 
704 (c),  attempts  to  resolve  the  matter  by  adding  a  new  subsection  (7) 
to  section  8(b)  by  which  picketing,  or  threats  to  picket,  become  an 
unfair  labor  practice  where  the  object  is  to  force  either  the  employer 
or  the  employees  to  recognize  or  select  the  union  as  the  bargaining 

100  Machinists  Union,  119  N.L.R.B.  307  (1957). 

1"!  XLRB  V.  MacliiniKts  Union,  263  ¥:2a  796  (9th  Cir.  1959>. 

102  NLRB  V.  Rubber  Workers  Union.  269  F.2d  69-4  (4th  Cir.  1959). 

"3  The  picketing  cases  are  summarized  in  Teamsters  Union  v.  Vogt,  Inc.,  354  U.S. 
284  (1957). 

io*Pappas  V.  Stacey,  151  Me.  36,  116  A.2d  497  (1955),  appeal  dismissed,  350  U.S.  870 
(1955)  ;  Park  &  TUford  Import  Corp.  v.  Teamsters  Union,  27  Cal.  2d  599,  165  P.2d  891 
(1946). 

105  Curtis  Bros.,  Inc.,  note  91  supra,  119  N.L.R.B.  232  (1957). 
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representative  unless  the  union  is  already  certified.  The  three  situa- 
tions to  which  such  picketing  specifically  applies  arc  set  forth  as 
follows :  i°« 

(A)  where  the  employer  has  lawfully  recognized  in  accord- 
ance with  this  Act  any  other  labor  organization  and  a  ques- 
tion concerning  representation  may  not  appropriately  be 
raised  under  section  0(c)  of  this  Act, 

(B)  where  within  the  preceding  twelve  months  a  valid  elec- 
tion under  section  9(c)  of  this  Act  has  been  conducted,  or 

(C)  where  such  picketing  has  been  conducted  without  a  peti- 
tion under  section  9(c)  being  filed  within  a  reasonable  period 
of  time  not  to  exceed  thirty  days  from  the  commencement  of 
such  picketing:  Provided,  That  when  such  a  petition  has  been 
filed  the  Board  shall  forthwith,  without  regard  to  the  provi- 
sions of  section  9(c)  (1)  or  the  absence  of  a  showing  of  a 
substantial  interest  on  the  part  of  the  labor  organization, 
direct  an  election  in  such  unit  as  the  Board  finds  to  be  appro- 
priate and  shall  certify  the  results  thereof:  Provided  fur- 
ther, That  nothing  in  this  sub-paragraph  (C)  shall  be  con- 
strued to  prohibit  any  picketing  or  other  publicity  for  the 
purpose  of  truthfully  advising  the  public  (including  con- 
sumers) that  an  employer  does  not  employ  members  of,  or 
having  a  contract  with,  a  labor  organization,  imless  an  effect 
of  such  picketing  is  to  induce  any  individual  employed  by  any 
other  person  in  the  course  of  his  employment,  not  to  pick  up, 
deliver  or  transport  any  goods  or  not  to  perform  any  services. 
Nothing  in  this  paragraph  (T)  shall  be  construed  to  permit 
any  act  which  would  otherwise  be  an  unfair  labor  practice 
under  this  section  8(b). 

The  merits  of  this  appi'oach  can  hardly  be  assessed  without  a  brief 
excursion  into  trade  union  history.  In  his  Tiieguy  of  the  Labor 
]\IovEMENT,  Wisconsin's  late  famed  labor  historian,  Selig  Perlman, 
once  said :  "The  overshadowing  problem  of  the  xVmei'ican  labor  move- 
ment has  always  been  the  problem  of  staying  oi'ganized."'  ^"'  The  truth 
behind  this  observation  explains  a  good  deal  of  the  difficulty  in  arriv- 
ing at  a  satisfactory  solution  of  the  organizational  and  recogiiition 
picketing  problem. 

Prior  to  the  passage  of  the  AVag7ier  Act  the  mass  production  indus- 
tries Avere  not  organized.  Unionization  had  proceeded  largely  along 
craft  lines,  with  emphasis  on  control  of  the  job  territory.  To  quote 
Perlman  once  more : 

It  [the  philosophy  of  the  American  Federation  of  Labor] 
was  based  on  a  consciousness  of  limited  job  opportunities — a 
situation  which  required  that  the  individual,  both  in  his  own 
interest  and  in  that  of  a  group  to  which  he  immediately  be- 
longed, should  not  be  permitted  to  occupy  any  job  oppor- 
tunity excej^t  on  the  condition  of  observing  the  "common  rule'' 
laid  down  by  his  union.  The  safest  way  to  assure  this  group 
control  over  opportunity  .  .  .  Avas  for  the  union,  without  dis- 


i"«  Labor-Manacrement  Reporting  aud  Disclosure  Act  of  1959,  73  Stat.  544,  29  U.S.C.A. 
§  IfiO   (Supp.  1959). 
1"^  Perlman,  A  Theory  of  the  L.\boe  Movement  162  (1949). 
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placino;  the  employer  as  the  owner  of  his  business  and  risk 
takei-,  to  become  the  virtual  owner  and  administrator  of  the 
jobs.^'^^ 

The  construction  industry  furnishes  a  good  example  of  the  historic 
union  method  of  organizing.  Unlike  his  manufacturing  counterpart 
the  employer  in  the  construction  field  has  no  i-egidar  work  complement. 
He  depends  on  hiring  the  necessary  labor  wherever  he  undertakes  to 
build.  Employees  in  the  industry  may  work  for  many  employers  in  the 
course  of  a  year.  In  order  to  "standai-dize'"  the  working  conditions  in 
such  an  industry  the  union  must,  perforce,  concentrate  on  organizing 
the  employer  rather  than  the  employees.  Indeed,  the  wishes  of  the 
employees  become  quite  secondary  for  employees  are  continually 
changing.  For  similar  reasons,  plus  some  bitter  experiences  with  dual 
unionism,  other  craft  unions  had  long  relied  on  the  technique  of  the 
picket  line  and  the  boycott  to  pressure  employees  into  joining  the 
union  and  employers  into  recognizing  the  union. 

In  the  course  of  his  crusade  for  lal)or  legislation  Senator  Wagner 
introduced  an  entirely  new  theory  into  union  organizing.  One  of  his 
most  powerful  arguments  was  the  contention  that  the  ideals  of  a 
political  democracy  would  be  advanced  by  biinging  free  elections  to 
the  plant  level,  so  that  workers  would  enjoy  the  right  to  choose  or 
reject  a  trade  union  to  represent  them.^°^  However  attractive  this  idea 
might  be  to  liberal  intellectuals  who  were  friendly  to  the  labor  move- 
ment, it  was  so  foreign  to  trade  union  practice  and  experience  that 
Frances  Perkins,  who  was  then  the  Secretary  of  Labor,  expressed  real 
doubts  as  to  whether  the  Wagner  Act  would  receive  any  support  from 
the  labor  movement.^^° 

When  the  Wagner  Act  was  passed  nothing  contained  therein  either 
required  the  miions  to  utilize  its  election  procedures,  or  to  abandon 
their  past  self-help  practices.  Incongruous  situations  were  the  inevit- 
able result.  Unions  could,  and  did,  petition  for  an  election,  and  then 
after  suffering  a  loss  proceed  with  picketing  just  as  they  would  have 
in  the  past.  Tliis  left  the  government  in  the  unenviable  position  of 
having  provided  an  election  forum  which  demonstrated  the  union's 
minority  status  only  to  have  the  union  then  exert  economic  pressure  to 
force  what  it  had  not  voluntarily  attained.  Another  example,  which 
the  public  found  even  more  distasteful,  was  the  situation  in  which  one 
union  was  successful  in  winning  an  election  only  to  find  that  a  rival 
union,  through  picketing  or  the  boycott,  was  forcing  the  employer  and 
the  employees  to  abandon  their  free  choice  in  favor  of  the  unwanted 
cousin.  Unfoi'tunately,  the  situation  could  often  be  much  more  com- 
plicated, even  in  terms  of  industrial  democracy.  If  in  a  given  city  there 
were  ten  filling  stations,  nine  of  which  were  organized,  the  tenth  might 
be  seriously  undercutting  the  standai'ds  of  the  other  nine.  Cou.ld  it  then 
be  said  that  even  if  the  employees  of  the  tenth  emplover  did  not  wish 
to  join  a  union  they  should  be  permitted  to  undermine  the  standards 
of  the  other  nine  ?  Was  it  not  at  least  arguable  that  the  unit  of  industrial 
democracy  was  all  ten  stations  and  that  one  must  look  at  the  wishes 
of  the  employees  in  all  ten  stations?  To  make  the  problem  even  more 
difficult,  should  it  make  any  difference  in  the  ultimate  result  whether 

i"s  ](i,  at  100. 

'"»  N.Y.  Times.  May  9.  1037  (Magazine),  p.  23. 

no  Perkins,  The  Roosevelt  I  Knew  243-44  (1946). 
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the  owner  of  the  tentli  station  was  an  individual  whose  limited  res- 
ources barely  permitted  survival,  or  whether  the  owner  was  a  wealthy 
corporation  bent  on  maximizing  profits  through  maintaining  sweat- 
shop conditions? 

The  inconsistencies  between  ti-aditional  union  organizing  methods 
and  governmentally  sponsored  free  elections  became  so  clear  over  a 
period  of  time  that  the  two  could  not  continue  to  exist  side  by  side 
without  some  effort  at  reconciliation.  The  Taft-PIartley  xlct  provided 
union  unfair  labor  practices  and  certain  leeway  for  the  employer  in 
petitioning  for  an  election.  This  solved  some  of  the  problems.  Thus 
where  one  union  had  been  certified,  section  8(b)  (4)  (C)  made  it  an 
unfair  labor  practice  for  another  union  to  pressure  the  employees  to 
abandon  it.  Section  d(c)  (1)  (B)  authorized  the  employer  to  petition 
for  an  election  where  one  or  more  individuals  or  unions  presented 
recognition  claims.  However,  a  union  might  be  legally  recognized  by 
the  employer  without  either  having  an  election  or  being  certified  so 
that  the  protection  of  8(b)  (4)  (C)  would  not  apply.  And  if  a  union 
insisted  that  it  did  not  desire  recognition  but  was  only  attempting 
through  its  picket  line  to  organize  the  employees  the  employer  might 
have  no  basis  for  asking  for  an  election  since  he  had  not  been  presented 
with  a  claim  for  recognition. 

Prior  to  the  1959  amendments  the  Board  began  to  interpret  the 
provisions  of  the  Taft-Haitley  Act  to  cover  more  of  the  controversial 
area.  After  consistently  holding  that  peaceful  picketing  under  section 
8(b)(1)(A)  did  not  "'restrain  and  coerce  employees  in  the  exercise 
of  the  rights  guaranteed  in  section  7,"  e^en  though  such  conduct  might 
have  the  effect  of  exerting  economic  pressure  on  both  the  emploj^er  and 
the  employee,  the  Board  in  1957  suddenly  held  in  the  Cui'tis  case  that 
recogmtlon^  as  distinguished  from  organhat'ionah  picketing  did  come 
wdthin  the  act's  purview.^^^  While  the  Board  was  careful  to  exclude 
organizational  picketing  from  the  scope  of  its  decision,  Member  ]Mur- 
dock  pointed  out  the  difficulty  in  distinguishing  between  the  two,  and 
in  subsequent  cases  the  Board  detected  lecognition  picketing  where 
the  union  contended  it  was  solely  for  oi'ganizational  purposes.^^^  The 
Board  also  began  permitting  employers  to  petition  for  elections  where 
a  union  picketed  the  establisliment  even  though  the  union  specifically 
denied  that  it  was  seeking  recognition.^" 

The  Board's  decision  in  the  Curtis  case  was,  of  course,  reversed  by 
the  circuit  court  and  is  now  on  appeal  to  the  Supreme  Court.  Pend- 
ing a  final  decision  the  NLRB  has  declined  to  change  its  ruling.  One 
result  of  this  is  that  in  the  already  mentioned  O^SuUivon  case  another 
circuit  had  opportmiity  to  review  the  Board  and  express  agreement 
with  its  decision.^^*  Short  of  a  decision  by  the  Supreme  Court  there  is 
no  way  of  knoAving  which  ruling  will  prevail. 

When  the  1959  legislation  was  being  drafted  the  Kennedy-Ervin 
Bill  covered  only  the  so-called  "extortion  picketing''  about  which  so 
much  was  heard  in  the  McClellan  hearings,  but  only  in  limited  fashion. 
The  Administration  Bill  went  fui'ther  and  contained  not  only  sections 
8(b)(7)(A)  and  (B)  substantially  as  they  now  read,  but  further 
restrictions  on  picketing  whore  the  union  could  not  establish  a  sufficient 

"1  Curtis  Bros..  Inc..  119  N.L.E.B.  232  (1057). 

1^  AUon  Mvers  Bros.,  Inc.,  123  X.L.R.B.  No.  117  (April  24,  1959). 

"••'  Thirl. 

ii'NLRB  V.  Rubber  Workers  Union,  note  49  supra,  269  F.  2cl  694  f4th  Cir.  1959). 
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interest  for  an  election,  or  where  picketino^  had  been  continued  "for  a 
reasonable  period  of  time"  and  an  election  had  not  been  conducted. 
Amendments  adopted  on  the  floor  of  the  Senate  added  to  the  Kennedy- 
Ervin  bill  a  strengthened  ban  on  "extortion  picketing"  and  a  restric- 
tion of  organizational  or  recognition  picketing  where  another  nnion 
had  been  lawfully  recognized  or  a  valid  election  had  been  held  with  the 
last  preceding  nine  months.  The  Landrum-GrifFin  Bill  simply  took 
over  the  language  of  the  Administration's  Bill. 

In  conference  the  committees  of  the  Senate  and  House  apparently 
had  little  difficulty  in  agreeing  on  a  section  which  would  deal  with 
extortion  picketing.  This  became  section  602  of  Title  VI,  and  provided 
a  fine  of  not  more  than  $10,000  or  imprisonment  for  not  more  than 
twenty  years,  or  both,  wliere  picketing  was  carried  on  for  the  personal 
profit  or  enrickment  of  any  individual. 

Subsections  (A)  and  (B)  of  section  8(b)(7)  were  not  highly 
controversial.  A  question  can  be  raised,  with  respect  to  (A),  as  to  thp 
desirability  of  going  beyond  the  protection  found  in  8(b)  (4)  (C)  of 
the  Taft-Hartley  Act  in  protecting  one  union  from  attack  by  another. 
Under  the  old  provisions  there  were  cases  holding  that  a  union  was 
entitled  to  an  election  even  where  the  employer  was  willing  to  grant 
recognition  without  one,  thus  giving  the  union  the  protection  which 
accrued  from  certification  under  the  above  mentioned  provision  of  the 
act."^  It  is  possible  that  some  "sweetheart"'  agreements  can  now  be 
worked  out  which  will  bar  picketing  bv  a  legitimate  union.  On  balnnce 
this  danger  does  seem  to  loom  very  large,  and  unnecessary  elections 
can  be  avoided. 

Subparagraph  (B)  was  more  vigorously  opposed  than  (A)  because 
there  undoubtedly  are  cases  in  which,  though  a  valid  election  has  been 
held  vrithin  the  ])receding  twelve  months,  another  election  v/ould  re- 
sult in  a  union  victory.  On  the  other  hand,  there  are  cases  where  unions 
have  pretty  clearly  been  rejected  by  the  majority  of  their  members 
shortly  after  an  election  and  have  continued  to  enjoy  the  fruits  of  the 
certification  for  the  next  year.^^*^  It  is  only  when  coupled  with  sub- 
paragraph (C)  that  the  problem  of  picketing  within  twelve  months 
of  a  valid  election  becomes  serious  for  the  union.  Henceforth,  under 
the  provisions  of  (C),  organizational  or  recognition  picketing  cannot 
continue  longer  than  thirty  days  without  an  election.  Doubtless  unions 
will  lose  many  elections  held  within  this  period.  They  will  then  be 
barred  from  further  picketing  for  a  period  of  twelve  months.  Here 
there  is  a  square  conflict  between  the  historic  union  organizing  tech- 
nique and  the  election  process.  No  matter  how  great  an  economic  in- 
terest the  union  may  have  in  organizing  a  plant  which  is  undermining 
the  interests  of  its  present  members,  and  no  matter  how  substandarfl 
conditioTis  in  that  plant  may  be,  picketing  cannot  be  continued  beyond 
thirty  days  without  an  election.  If  that  election  is  lost  the  picketing 
must  cease  for  a  year.  To  some,  who  believe  that  employees  working 
under  substandard  conditions  will  never  reject  a  bona  fide  union,  this 
poses  no  problem  for  they  find  it  an  unrealistic  hypothesis.  Those  who 
have  been  closer  to  the  scene,  particularly  in  the  South,  know  that  there 
are  circumstances  under  which  workers  reject  unions  despite  the  fact 
that  their  own  self-interest  would  suggest  joining. 


11=  Genpi-al  Boy  Co..  R2  N.L.R.B.  fiiS  n949). 
us  Brooks  V.  NLRB,  341!  U.S.  96  (1954). 
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If  employees  workiiifj  under  substandard  conditions  reject  the 
union,  and  tliis  has  a  deleterious  affect  on  other  employees  in  the  same 
industry  with  whom  their  economic  fortunes  are  inextricably  inter- 
woven, there  is  no  escaping  the  question  posed  previously  :  '\\'liat  is  the 
unit  of  industrial  democracy  ?  Is  it  the  immediate  plant  which  is  being 
organized,  or  is  it  some  larger  unit  which  is  closely  related  ?  If  it  is 
the  latter  what  possible  administrative  device  is  there  for  arriving  at  a 
satisfactory  answer  ?  Senator  Morse  suggested  language  under  which 
it  would  be  an  unfair  labor  practice  for  the  union  to  picket  for  more 
than  thirty  days  in  the  absence  of  an  election  petition  provided  that 
the  employer  was  not  paying  substandard  vrages.^^"  Obviously  this 
provision  would  be  hard  to  administer  since  determining  exactly  what 
constituted  a  "substandard  wage"  would  not  always  be  easy.  Never- 
theless it  looks  toward  a  more  equitable  answer  to  the  problem,  because 
it  can  hardly  be  denied  that  organized  employes  have  a  legitimate  and 
j)roper  interest  in  the  substandard  wages  of  other  employees  with 
whom  they  are  competing,  and  this  is  true  even  if  the  employees  work- 
ing under  such  conditions  do  not  wish  to  orgjinize. 

Subsection  (C)  will  undoubtedly  be  the  most  controversial  part  of 
the  new  law  dealing  with  organizational  and  recognition  picketing. 
Its  most  notable  deficiency  is  the  one  already  mentioned,  namely,  the 
failure  to  recognize  a  legitimate  interest,  on  the  part  of  organized  labor 
in  protecting  its  standards  even  if  this  conflicts  with  the  wishes  of  the 
workers  who  are  being  organized.  Another  potential  weakness  in  (C) 
is  the  possibility  that  because  of  the  expedited  election  procedure 
which  it  provides,  in  which  it  is  not  even  necessary  for  the  union  to 
make  the  usual  30%  shoAving  of  interest,  unions  will  increasingly  re- 
sort to  organizational  picketing  in  order  to  bring  about  an  early  elec- 
tion. However,  the  Board  seems  to  have  anticipated  this  possibility  in 
its  new  rules,  and  regional  directors  can  decline  to  treat  the  case  on  an 
expedited  basis."® 

Despite  the  fact  that  organizational  and  recognition  picketing  will 
henceforth  be  an  unfair  labor  practice  if  continued  beyond  a  reason- 
able time,  not  to  exceed  thirty  days,  the  new  law  withholds  any  remedy 
in  cases  where  the  employer  dominates  or  interferes  with  the  formation 
or  administration  of  the  union  contrary  to  the  ]:)rovisions  of  section 
i^(a)  (2)  of  the  National  Labor  Relations  Act.  This  is  provided  in  sec- 
tion 704: (d)  of  the  new  law.  Thus  the  employer  will  not  be  entitled  to 
protection  against  such  picketing  where  he  has  himself  committed  an 
unfair  labor  practice  within  the  terms  of  section  8(a)  (2).  Just  why 
this  same  protection  should  not  extend  to  the  union  where  other  types 
of  employer  mifair  labor  practices  have  been  committed  is  not  entirely 
clear. 

The  sam.e  interesting  new  approach  whif^h  the  1959  law  takes  to 
secondary  boycotts — permitting  ]')ublicity  other  than  picketing  so  long 
as  it  does  not  have  the  effect  of  shutting  off  delivery  of  goods,  or 
transDorting  or  handling  them — is  applied  to  organizational  and  rec- 
ognition picketing.  This  time,  however,  even  picketing  is  permitted 
provided  it  does  not  have  the  effect  of  inducing  other  employed  per- 
sons not  to  pick  up,  deliver  or  transport  any  goods  or  not  to  perform 
any  services.  In  part  this  proviso  may  look  to  tlie  constitutional  ques- 

"7  105  Cong.  Eeo.  1fi?.0fi  fdailv  ed.  Sept.  3,  1959). 
'IS  29  C.F.R.  101.23  (1959). 
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tion  of  free  speech,  tliougii  in  recent  years  the  courts  have  qnito  uni- 
formly held  that  picketing  is  something:  more  than  free  speech  and  may 
therefore  be  restrained. ^^^  It  may  also  hold  out  to  the  unions  the  pos- 
sibility that  they  can,  through  educating  their  members  and  the  pub- 
lic, persuade  them  not  to  patronize  picketed  enterprises  even  though 
the  ):»ickets  cannot  interfere  Avith  the  pick  up,  delivery,  or  service  on 
goods. 

There  is  nothing  in  the  nevr  language  which  says  that  picketing 
may  be  restrained  because  it  is  having  a  serious  economic  impact  on 
tlie  employer  or  his  employees.  Picketing  becomes  an  unfair  labor 
practice  only  when  it  has  the  effect  of  inducing  other  employed  per- 
sons to  engage  in  the  conduct  outlined  above.  Whether  unions  can,  in 
fact,  employ  such  picketing  with  any  success  remains  to  be  seen.  Prob- 
ably the  answer  will  vary  greatly  with  the  circumstances.  There  are 
geogi'aphical  areas  where  the  mere  presence  of  a  picket  will  have  a 
serious  economic  impact  on  the  employer.  There  are  other  places  where 
it  would  have  almost  no  impact. 

Labor's  animosity  towards  the  new  picketing  restrictions  will  doubt- 
less be  increased  somewhat  by  the  fact  that  section  70-1- (d)  of  the  1959 
law  amends  10(1)  of  the  National  Labor  Relations  Act  to  include  the 
new  picketing  unfair  labor  practices.  This  means  that  not  only  is  the 
investigation  of  such  charges  given  a  priority  before  the  Board,  but 
also  that  preliminary  in] unctions  pending  disposition  of  the  unfair 
labor  practice  charge  before  the  Board,  may  be  given  by  the  district 
court.  ^lore  will  be  said  of  the  "priority"  situation  later. 

There  is  a  most  confusing  final  sentence  in  the  new  section  8(b)  (7). 
It  reads:  "nothing  in  this  paragraph  (7)  shall  be  construed  to  permit 
any  act  Avhich  would  otherwise  be  an  unfair  labor  practice  micler  this 
section  [8(b)]."  The  reason  for  the  resulting  confusion  is,  of  course, 
the  doctriiie  of  the  Curtis  case.  If  the  Supreme  Court  should  sustain 
the  Board's  holding  in  Curtis  it  would  mean  that  it  is  an  unfair  labor 
practice  within  section  8(b)  (1)  (A)  to  engage  in  recognition  picketing. 
There  would  then  be  two  sets  of  conflicting  rules  with  respect  to  siich 
picketing,  one  under  8(b)(1)(A),  and  one  under  the  new  section 
8(b)(7).  Tlie  Conference  Report  made  by  the  Managers  for  the  House 
only  serves  to  compound  the  confusion.  It  says :  "Section  8(b)  (7)  over- 
rules the  C}irtis  and  Alloy  cases  to  the  extent  that  those  decisions  are 
inconsistent  with  section  8(b)  (7).''  ^-°  But  since  the  NLRB  went  one 
way,  and  the  circuit  court  another  in  the  above  cases,  and  the  report 
does  not  say  which  body  is  being  overruled,  no  light  is  cast  on  the  issue. 
There  is  some  legislative  history,  as  Judge  Sobcloff  noted  in  his  dissent 
in  the  O'Svllivrni  case.^"^  which  justifies  a  conclusion  that  both  the  pro- 
ponents and  opponents  of  the  new  law  assmned  that  the  NLRB  was 
wrong  in  its  interpreation  of  the  law  in  the  Curtis  case.  If  the  Supreme 
Court  agrees  with  this  view  the  potential  conflict  will  be  resolved.  If 
it  does  not  some  effort  will  have  to  be  made  to  reconcile  the  two  pro- 
visions. 

To  summarize,  some  of  the  restrictions  on  organizational  and  recog- 
nition ])icketing  are  relatively  non-controversial,  especially  insofar  as 
thev  harmonize  lawful  recognition  of  another  union  or  a  recent  valid 


113  Tp^im^ters  v.  Vocrt.  Inc..  354  U.S.  2S4  (1057). 
""H.R.  Rep.  No.  1147.  S6th  Cons'.  1st  Spsjs.  14  (1059). 

1=1  NLRB   V.    Ruhbpr   Workprs.    200   F.2fl   694,    702    (4th    Cir.    1950).    Accord,    NLRB    v. 
Teamsters  Union,  45  L.R.R.M.  2202  (1959). 
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election  witli  a  union's  rio-ht  to  resort  to  the  picket  line.  The  flat  restric- 
tion of  all  such  picketino-  after  a  reasonable  time  will  not  help  in  re- 
solvino-  the  lono--standino-  dilemma  of  whether  to  permit  unions  to 
enffa£ve  in  leoitimate  activity  to  }:)rotect  their  standards  even  where  this 
is  ap-ainst  the  wishes  of  tlie  employees  who  are  the  immediate  object 
of  the  picketinp-.  The  proviso,  under  which  picketinp-  can  be  continued 
if  it  does  not  have  the  effect  of  preventino-  other  employed  persons 
from  deliverinpf,  transtwrtinp-  or  handling  poods  is  a  frank  compromise 
between  recopnizinp;  the  wishes  of  the  emjiloyer  and  em):)loyees  who 
are  beinp  pressured  by  the  picketinp,  and  the  economic  interests  of  the 
union.  It  is  much  too  early  to  tell  how  well  this  compromise  will  work 
out.  Labor  and  management,  like  livinp  orpanisms,  adapt  to  new  condi- 
tions. If  unions  can  successfully  educate  their  members  and  the  public 
not  to  patronize  picketed  businesses,  there  will  almost  certainly  be 
strong*  pressure  brought  on  Congress  to  further  restrict  picketing  on 
the  ground  that  it  is  patently  contrary  to  the  wishes  of  the  employees 
involved.  If  unions  cannot  successfully  perfect  this  tactic,  they  will, 
in  turn,  almost  certainly  bring  pi-essure  on  Congress  to  recognize  their 
legitimate  interest  in  ]:)rotecting  their  economic  standards.  Either  way 
the  prospect  is  for  continued  re-appraisal  of  the  problem.  There  is  not 
now,  nor  is  there  likely  ever  to  be,  an  easy  answer. 

BUILDING  AXD   COXSTRUCTION   INDUSTRY 

From  the  time  of  the  enactment  of  the  Wagner  Act  in  1035  until 
the  passage  of  the  Taft-Hartley  Amendments  in  1947  the  National 
Labor  Relations  Board  declined  to  exercise  jurisdiction  over  the  build- 
ing and  construction  industry.  This  decision  was  not  surprising  since 
the  construction  industry  had  long  been  organized,  its  problems  were 
quite  unlike  those  in  manufacturing,  and  the  Board  was  primarily  oc- 
cupied with  problems  in  the  unorganized  or  less  organized  segments 
of  the  economy.  However,  after  passage  of  the  Taft-Hartley  Act  it 
was  clear  that  the  NLRB  could  no  longer  continue  this  policy.  Con- 
tractors who  signed  union  contracts  before  employees  were  on  the  job 
would  illegally  discriminate  in  favor  of  the  union  in  violation  of  sec- 
tion 8 (a)  (?>).  ITnions  which  insisted  on  such  agreements  would  violate 
section  8(b)  (2).  The  qualified  union  shop  permitted  by  Taft-Hartley 
was  a  far  cry  from  well  known  hiring  hall  practices  in  the  constnic- 
tion  industry.  And  in  the  tyj^ical  repi-esentation  case  the  NLRB  would 
not  permit  an  election  to  be  held  until  a  rei:)resentative  number  of  em- 
ployees were  on  the  job.  All  of  this  ran  counter  to  the  history  and  tradi- 
tions of  the  industry. 

The  attempt  to  luring  construction  industry  hiring  practices  within 
the  framework  of  the  Taft-Hartley  union  shop  rerjuirements  posed  ex- 
tremely difficult  problems.  Construction  industry  jobs  are  not  confined 
to  a  single  site.  Workers  are  not  employed  by  a  single  employer.  Since 
contactors  bid  on  jobs  spread  over  a  wide  geographical  area,  and  since 
they  do  not  normally  carry  with  tliem  a  com]^lement  of  workers,  they 
are  dependent  upon  securing  the  necessary  skilled  workers  in  the  area 
of  the  job  or  attracting  them  from  elsewhere.  For  purposes  of  pre- 
]-»aring  cost  estimates  and  completion  deadlines  the  coTitractor  needs 
to  know  what  his  labor  costs  will  he  and  whether  he  will  have  the  req- 
uisite amount  of  labor  in  the  appropriate  skills  to  complete  the  job. 
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There  is  also  a  problem  from  the  standpoint  of  the  individual  looking 
for  a  job  in  the  construction  industry.  There  is  no  central  point  within 
the  industry  to  which  he  can  apply  for  work.  He  may  have  no  way  of 
knowing  what  the  opportunities  are  elsewhere  once  the  job  on  which 
he  is  currently  employed  is  completed.  The  historic  answer  to  this 
dilemma  has  been  that  the  construction  unions  have  served  as  an  em- 
ployment agency  for  work  in  their  field.  Naturally,  such  unions  view 
all  possible  employment  opportunities  within  their  jurisdiction  as  part 
of  the  "job  territory"  which  "belongs"  to  the  particular  craft.  To 
stabili.'^e  working  conditions  only  union  members  are  referred  to  avail- 
able jobs.  Such  a  system  obviously  meets  some  of  the  very  practical 
problems  of  the  industry.  The  contractor  can  obtain  labor  through  the 
u7iion  with  some  assurance  both  as  to  the  requisite  skills  and  the  cost. 
Workers  have  a  central  source  from  which  they  can  obtain  informa- 
tion about  prospective  jobs,  and  they  have  the  assurance  that  the  wages 
and  working  conditions  will  conform  to  the  union  norm.  The  union, 
l')y  maintaining  control  of  the  job  market,  assures  its  existence,  stabi- 
lizes working  standards,  and  puts  itself  in  a  strong  position  Avith 
resnect  to  bargaining  for  improved  conditions. 

It  is,  of  course,  readily  apparent  that  sucli  a  system  lends  itself  to 
certain  abuses.  The  dishonest  business  agent  can,  through  his  control 
of  job  opportunities,  refer  only  thos(^  members  of  the  union  who  are 
willing  to  kick-back  some  proportion  of  their  earnings  in  exchange 
for  favorable  jobs.  For  a  price  he  can,  as  manv  college  students  know, 
issue  temporai'v  work  permits  whicli  result  in  summer  johs  for  stu- 
dents though  permanent  members  of  the  union  mav  be  without  work. 
The  union  can.  for  good  or  bad  reasons,  refuse  membership  to  qualified 
applicants  thus  denying  to  them  the  opportunity  for  work  in  their 
chosen  field. 

When  the  80th  Cono-ress  weighed  the  pros  and  cons  of  compulsory 
union  membership  it  decided  to  leo;islate  out  of  existence  the  closed 
shop.  It  did  th^s  with  full  knowledsre  that  th.e  construction  industry 
would  be  s:reatlv  affected.^--  Once  the  Taft-Hartley  Act  was  passed 
General  Counsel  Robert  Denham  announced  that  however  o:reat  the 
problems,  the  NT^RB  would  proceed  with  the  enforcement  of  its  pro- 
visions.^-^ Nevertheless,  in  the  ensuinpf  years  it  became  evident  that  the 
traditional  practices  of  the  construction  industry  were  co?itinuin9:  and 
that  the  old  familiar  patterns  were  being  "bootle)tjged."  The  Board 
made  sporadic  forays  into  the  field  but  these  were  largely  in  terms  of 
connecting  liiring  halls  abuses  in  specific  cases  rather  than  on  a  mo}-e 
generalized  basis.^-"*  It  was  not  until  the  Broirn-Olds  case  in  February 
of  1956  that  a  serious  penalty  appeared  on  the  scene.^-^  In  that  case  f^\^ 
pai'ties  were  operating  under  an  illega-l  closed  shop  afirreement.  The 
union  was  not  only  ordered  to  cease  and  df^sist  from  enforcing  the 
agi-eement,  but  Avas  furtlier  ordered  to  reimburse  employees  for  dues 
and  assessments  collected  for  a  six  months  period.  The  decision  caused 
such  a  furor  in  the  construction  industiy  that  it  was  oplv  sporadically 
enforced  until  a  new  General  Counsel  announced  in  Februarv  1958, 
that  he  would  give  the  parties  until  June  1958.  to  brino-  their  contracts 
into  compliance,  after  which  time  he  would  press  for  enforc^^ment 

'22  R.  Pkp.  Xo.  105.  ,90th  OnnT..  ]st  Spps.  6  (t047'l. 
"3  AflfTrPS';  hv  Robprt  N.  Dpnlinm.  21  L.R.R.M.  44    Fob.  11.  194S. 
124  Xntionnl  Mni-H-hnp  TTT^ion.  7R  N.Ty.R.B.  971  (1948). 
^"Plumbers  Union.  115  N.L.R.B.  504  (1950). 
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of  the  Brown-Olds  penalty.  This  deadline  was  subsequently  extended 
to  September  1,  and  then  November  1, 1958. 

In  December  of  1957  the  NLEB  had  decided  the  Mountain  Paeific 
case,  in  which  it  ruled  that  not  all  hiring  halls  were  illegal  under  the 
Taft-Hartley  Act,  but  only  those  wliich  failed  to  explicitly  state  the 
following :  ^^^ 

(1)  Selection  of  applicants  for  referral  to  jobs  shall  be  on  a 
non-discriminatory  basis  and  shall  not  be  based  on,  or  in  any 
way  atrected  by,  union  membership,  by-laws,  rules,  regula- 
tions, constitutional  provisions,  or  any  other  aspect  or  obliga- 
tion of  union  membership,  policies,  or  requirements. 

(2)  The  employer  retains  the  right  to  reject  any  job  appli- 
cant referred  by  the  union. 

(3)  The  parties  to  the  agreement  post  in  places  where  notices 
to  employees  and  applicants  for  employment  are  customarily 
posted,  all  provisions  relating  to  the  functioning  of  the  hiring 
arrangement,  including  the  safeguards  that  we  deem  essential 
to  the  legality  of  an  exclusive  hiring  agreement. 

The  Board's  decision  in  the  Mountain  Pacific  case  was  later  upset  by 
the  Ninth  Circuit  on  the  ground  that  an  exclusive  hiring-hall  a.2.Tee- 
ment  that  was  not  discriminatory  on  its  face  could  not  be  held  violative 
of  the  law  simply  because  it  did  not  contain  provisions  prohibiting 
discrimination. ^^"^  The  Circuit  Court  indicated,  however,  that  it  would 
be  proper  for  the  Board  to  adopt  a  rule  of  evidence  which  could  oper- 
ate m  future  cases  to  the  effect  that  absence  of  a  clause  prohibiting 
discrimination  would  shift  the  burden  to  tlie  parties  of  showing  that 
the  contract  was  not,  in  fact,  discriminatory. 

Following  the  November  1,  1958  deadline,  after  which  the  Brown- 
Olds  penalty  was  to  be  enforced,  the  National  Labor  Relations  Board 
began  tying  the  Broicn-Olds  penalty  to  those  contracts  which  did  not 
meet  its  Mountain  Pacific  standards.^-^  The  Board's  discretion  to 
invoke  the  Brown-Olds  penalty  was  sustained  by  the  Tenth  Circuit,-"^ 
but  no  court  has  yet  had  to  pass  on  a  case  which  relates  this  penalty 
to  the  Mountain  Pacific  standards. 

This  brief  history  of  the  attempt  to  outlaw  historic  hiring  prac- 
tice in  the  construction  industry  in  the  period  from  1947  to  the 
spring  of  1959  reveals  the  reasons  for  pressure  to  amend  the  Taft- 
Hartley  xlct  so  that  it  would  more  "realistically"  apply  to  the  in- 
dustry. The  1959  amendment  intended  to  accomplish  this  purpose 
becomes  subsection  (f)  of  section  8(b)  of  the  Taft-Hartley  Act  and 
reads  as  follows : 

It  shall  not  be  an  unfair  labor  practice  under  subsections  (a) 
and  (b)  of  this  section  for  an  employer  engaged  primarily 
in  the  building  and  construction  industry  to  make  an  agree- 
ment covering  employees  engaged  (or  who,  upon  their  em- 
ployment, will  be  engaged)  in  the  building  and  construction 
industry  with  a  labor  organization  of  which  building  and 
construction  employees  are  members  (not  established,  main- 
tained, or  assisted  by  an  action  defined  in  section  8(a)  of  this 


w»  Associated  Gen.  Contractors,  Inc.,  119  N.L.R.B.  883  (1958). 

^2TNLRB   V.   Associated   Gen.   Contractors,   44   L.R.R.M.   2902    (9th  Clr.  1959). 

"»  Broderlck  Wood  Prods.,  118  N.L.R.B.  3S  (1958). 

129  NLRB  V.  Broderlck  Wood  Prods.  Co.,  261  F.2d  548  (10th  Cir.  1958). 
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Act  as  an  unfair  labor  practice)  because  (1)  the  majority 
status  of  such  hxbor  organization  has  not  been  established 
under  the  provisions  of  section  D  of  this  Act  prior  to  the 
making  of  such  agreement,  or  (2)  such  agreement  requires 
as  a  condition  of  employment,  membership  in  such  labor  or- 
ganization after  the  seventh  day  following  tlie  beginning 
of  such  employment  or  the  effective  date  of  the  agreement, 
whichever  is  later,  or  (3)  such  agreement  requires  the  em- 
ployer to  notify  such  labor  organization  of  opportunities 
for  employment  with  such  emploj'er,  or  gives  such  labor  or- 
ganization an  opportunity  to  refer  qualified  applicants  for 
such  employment,  or  (4)  such  agreement  specifies  minimimi 
training  or  experience  qualifications  for  employment  or 
provides  for  priority  in  opportunities  for  employment  based 
upon  length  of  service  with  such  employer,  in  the  industry 
or  in  the  particular  geographical  area ;  Provided,  That  noth- 
ing in  this  subsection  shall  set  aside  the  final  proviso  to 
section  8(a)(3)  of  this  Act:  Provided  further.  That  an}'' 
agreement  which  would  be  invalid  but  for  clause  (1)  of  this 
subsection,  shall  not  be  a  bar  to  a  petition  filed  pursuant  to 
section  9(c)    or  9(e). 

It  is  further  provided  that  nothing  in  the  above  amendment  authorizes 
such  agreements  in  states  having  right-to-work  laws.^^° 

In  this  case  the  conferees  adopted  the  provisions  of  the  Kennedy- 
Ervin  Bill  rather  than  the  more  restrictive  Landrum-Griffin  pro- 
visions which  dealt  only  with  prehire  contracts.  The  Managers 
on  the  Part  of  the  House  nevertheless  took  care  to  report  tliat  the 
Board's  Mountain  Pacific  standards  were  considered  to  be  the  law, 
and  that  nothing  in  the  amendment  was  to  be  interpreted  to  "au- 
thorize the  use  of  force,  coercion,  strikes,  or  picketing  to  compel 
any  person  to  enter  in  such  prehire  agreements."  ^^^ 

Some  of  tiie  problem.s  in  applying  the  Taft-Hartley  union  mem- 
bership requirements  to  the  construction  industry  are  now  resolved. 
It  will  no  longer  be  an  unfair  labor  practice  for  the  employer  and 
the  union  to  agree  upon  a  contract  before  a  majority  of  the  em- 
ployees have  been  hired  and  an  election  held — though  what  would 
previously  have  been  an  invalid  agreement  will  not  now  serve  to 
bar  a  subsequent  election.  Nor  will  the  union  have  to  wait  thirty 
days  before  it  can  require  membershi]")  in  the  union.  It  will  also 
be  perfectly  legal,  as  indeed  it  already  was  under  the  Movntain 
Pacific  standard,  for  the  employer  to  notify  the  union  of  job  op- 
portunities and  for  the  union  to  make  referrals.  The  fact  that  tlie 
agreement  may  now  specify  minimum  training  or  experience  quali- 
fications, or  give  a  priority  to  employees  of  an  employer  based 
upon  length  of  service  with  him  in  the  industry  or  area  legalizes 
a  device  frequently  used  heretofore,  and  which  is  admittedly 
designed  to  favor  union  members. 

Nothing  in  the  amendment  permits  the  union  to  discriminate 
affainst  non-members  in  making  job  referrals.  However,  it  is  more 
difficult  to  achieve  unanimitj^  on  a  conclusion  that  the  union  can- 

^3<>Lnhor-Manaffement  Reporting  and  Disclosure  Act  of  1959,  73  Stat.  545,  29  U.S.C.A. 
§  158  fSupn.  1959). 

^^  H.R.  Rep.  No.  1147.  86th  Cong.,  1st  Sess.  15  (1959). 
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not  picket  or  strike  for  the  kind  of  an  agreement  wliicli  the  amend- 
ment now  authorizes.  Put  another  way,  if  it  is  legal  to  sign  a 
prehire  agreement  and  to  require  membership  in  the  union  within 
seven  days,  why  cannot  a  union  strike  or  picket  to  achieve  this 
result?  There  is  no  clear  answer  to  this  in  the  language  of  the 
amendment,  but  there  is  substantial  legislative  history.  In  addi- 
tion to  the  report  of  tlie  House  ^Managers,  already  mentioned, 
Senator  Kennedy  ansv;ered  a  specific  question  on  this  subject  on 
the  floor  of  the  \Senate,  stating  as  he  did  so  that  the  answer  was 
intended  to  establish  legislative  history.  This  answer  was  then 
quoted  with  approval  by  Representative  Barden  in  the  House.^22 
Senator  Kennedy  said : 

It  was  not  the  intention  of  the  committee  to  require  .  .  .  the 
making  of  prehire  agrements,  but,  rather,  to  permit  them; 
nor  was  it  the  intention  of  the  committee  to  authorize  a  labor 
organization  to  strike,  picket,  or  otherwise  coerce  an  em- 
ployer to  sign  a  prehire  agreement  where  the  majority  status 
of  the  union  had  not  been  establislied.  The  purpose  of  the 
section  is  to  permit  voluntary  prehire  agreements.  This  is 
because  of  the  inability  to  conduct  representation  elections 
in  the  construction  industry."^ 

It  should  be  noted  that  there  are  some  other  limitations  on  con- 
struction agreements  contained  in  the  amendment.  It  is  only  the 
employer  "engaged  pi-imarily  in  the  building  and  constraction  in- 
dustiTy'"'  who  may  make  such  an  agreement.  And  it  is  only  the  union 
"of  which  building  and  construction  employees  are  members''  which 
may  so  contract.  The  main  objective  of  this  language  appears  to  have 
been  to  prevent  so-called  "paper"  locals,  which  achieved  notoriet}^  in 
the  McClellan  hearings,  from  taking  advantage  of  the  new  law.  Never- 
theless the  langiiage  may  prove  troublesome  in  terms  of  administra- 
tion. Is  it.  for" instance,  enough  that  the  employer  be  engaged  pri- 
marily in  the  building  and  construction  industry  for  the  purposes  of 
the  job  in  question,  or  must  his  entire  operation  be  primarily  in  the 
construction  and  building  field  ?  This  may  prove  troublesome  to  some 
of  the  manufacturers  who  build  and  operate  plants  for  the  Atomic 
Energy  Commission.  Every  large  industrial  union  has  many  skilled 
craftsmen  within  its  ranks.  Often  they  work  on  the  same  types  of  jobs 
as  do  their  brethren  in  the  construction  field.  Could  the  Steelworkei-s 
union  then  cpialify  as  a  union  "of  whicli  building  and  construction 
employees"'  are  members  ?  Probably  this  is  not  a  serious  problem,  but 
one  can  envision  cases  where  an  interpretation  will  not  be  easy. 

Finally,  an  employer  may  not  sign  an  agreement  with  a  union  which 
he  has  established,  maintained,  or  assisted  in  violation  of  section  8(a) 
(2).  Nor  can  he  discriminate  against  an  employee  because  he  is  not  a 
member  of  the  union  where  membership  is  not  available  on  the  same 
terms  as  to  othere,  or  where  membership  has  been  terminated  for 
reasons  other  than  failure  to  pay  dues  or  initiation  fees. 

In  summary,  the  historic  closed-shop  method  of  operation  in  the 
construction  industry  is  not  legalized  by  the  1959  amendments.  Pre- 
sumably   the   Brown-Olds    penalty    can    still    be    invoked,    though 

13=  105  Cong.  Rec.  IBRSO  (dailv  ed.  Sent.  4.  195.9). 

^  104  Cong.  Rec.  11308  (remarks  of  Senator  Kennedy). 
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whether  it  can  be  linked  with  the  Mountain  Pacific  standards  remains 
a  moot  point  until  that  case  is  considered  by  tlie  Supreme  Court  or 
the  Board  establishes  a  new  framework.  Whether  any  of  these  penal- 
ties are  really  effective  in  maintaining  open  job  opportunities  to  non- 
union members  is  another  question.  Many  observers  suspect  that  the 
changes  brought  about  by  application  of  the  Mountain  Pacific  stand- 
ards are  more  in  form  than  in  substance  anyway.  The  Building  Trades 
Department  is  reported  to  be  relatively  well  satisfied  with  the  amend- 
ments. The  National  Association  of  Manufacturers  has  observed,  some- 
what glumly,  "The  net  result  of  these  provisions  in  total  is  to  permit 
practically  a  closed  shop  in  the  buildmg  and  construction  industry."  ^^* 
For  those  who  feel  that  Congi-ess  has  taken  a  backwaixl  step  there  may 
at  least  be  some  solace  in  the  thought  that  in  a  period  of  twelve  years 
time  neither  the  "Truman  NLRB,"  the  "Eisenhower  NLRB,"  nor  a 
series  of  General  Counsels  ever  found  a  very  effective  way  to  enforce 
the  union  membership  provisions  of  the  Taft-Hartley  law  insofar  as 
the  building  and  construction  industry  is  concerned. 

THE    PRIORITY    CASES 

In  section  10(1)  the  Taft-Hartley  Act  established  a  system  of  prior- 
ities for  hearing  section  8(b)  (4)  (A),  (B),  and  (C)  secondary  boy- 
cott cases.  Temporary  injunctions  from  the  district  court  were  also 
made  available  pending  a  decision  from  the  Board  on  the  unfair  labor 
practice.  The  1959  amendments  carry  forward  the  idea  of  priorities. 
In  addition  to  the  secondary  boycott  cases,  section  704  (d)  now  amends 
section  10  (1 )  of  the  Taft-Hartley  Act  to  include  the  hot-cargo  unfair 
labor  practice  and  the  new  I'estrictions  on  recognition  or  organiza- 
tional picketing.  Thus  the  bulk  of  the  union  unfair  labor  practices  are 
now  subject  to  priority  handling. 

Section  706  of  tlie  1959  law  enters  further  into  the  spirit  of  the 
thing  by  adding  unfair  labor  practices  under  sections  8(a)(3)  and 
8(b)  (2)  to  tlie  priority  list.  Senator  Mundt,  who  sponsored  this  last 
amendment,  gave  this  explaiiation  of  it : 

The  amendment  would  give  priority  treatment  by  the  Board 
offices  in  cases  where  an  individual,  either  by  employer  dis- 
crimination or  union  discrimination,  has  l^ee'n  deprived  of  a 
job  and  a  paycheck.  At  present,  a  vast  majority  of  these  cases 
are  left  hanging  on  the  vine  for  a  period,  sometimxcs  amount- 
ing to  years.^^'^ 

The  "priority"  situation  before  the  iSTLEB  is  now  somewhat  re- 
miniscent of  the  old  Mexican  army  in  which  e^-ery  man  was  alleged  to 
be  a  general  and  there  were  no  privates.  By  a  sim]~>le  labelling  device 
the  bulk  of  the  unfair  labor  joractices  before  the  NLRB  now  have  a 
priority  standing.  Unions  will  feel  a  certain  amount  of  unhappiness 
by  finding  tliat  their  unfair  labor  practices  are  more  frequently  con- 
sidered worthy  of  priority  handling  before  the  NLRB  than  are  those 
of  the  employer-  but  it  is  doubtful  that  anyone  vvill  derive  much  solace 
from  the  appellation.  The  Bureau  of  National  Affairs  reported  on 
November  16,  1959  that  the  Board  had  a  backlog  of  7,468  cases,  with 

"■•  NAM  Law  Dep't.  Digest  Analysis  of  the  Labor-Management  Reporting  and 
Disclosure  Act  of  1059  21  (lOSO) 

^  105  Cong.  Rec.  6044  (dally  ed.  April  25,  1959). 
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no  relief  in  sioht  and  an  anticipated  increase  in  caseload  arising  out 
of  the  new  amendments.^^^ 

CONCLUSION 

Those  who  spend  but  little  of  their  time  in  the  labor-management 
field  often  express  bewilderment  over  the  charges  and  counter-charges 
which  accompany  any  piece  of  labor  legislation.  Even  the  initiates 
sometimes  allow  themselves  to  eno-ao-e  in  the  wishful  thoug-ht  that 
agreement  can  be  reached  on  basic  principles.  There  are  at  least  three 
reasons  why  any  such  agreement  is  extremely  difficult,  and  perhaps 
imi)ossible. 

In  the  hrst  place  there  is  no  fundamental  agreement  on  the  nature 
of  the  problem.  Like  the  blind  men  wlio  sought  to  picture  an  elephant 
by  feeling  of  different  parts  of  his  body,  students  and  practitioners 
in  the  labor  relations  field  have  highly  contradictory  notions  as  to  the 
nature  of  the  beast. 

Secondly,  American  industry  is  so  diverse  that  any  attempt  to  apply 
a  single  piece  of  legislation  to  industries  which  have  little  or  nothing 
in  common  is  fraught  with  trouble.  I'nions  in  the  mass  production  in- 
dustries have  no  interest  in  closed  shop  unionism  because  they  are  con- 
cerned only  with  enrolling  employees  after  they  are  hired.  Craft 
unions,  on  the  other  hand,  find  it  easiest  to  protect  their  standards  if 
they  control  the  job  territory.  In  the  garment  industry  the  union's 
industrial  engineering  department  fre([uently  sets  standards  for  new 
employers,  but  in  the  auto  industry  this  would  be  heresy.  In  the  print- 
ing trades  foremen  have  always  been  members  of  the  union,  but  in 
steel  this  would  be  an  anathema.  The  examples  could  be  multiplied 
many- fold. 

Finally,  as  has  already-  bc^^n  indicated,  the  concept  of  industrial 
democracy  is  not  always  compatible  with  economic  justification  or 
historic  practices.  In  his  article  on  "The  American  Industrial  Rela- 
tions System  in  1975,"  John  Dunlop  observed : 

There  are  large  segments  of  management  and  unions  today 
which  do  not  accept  the  free  choice  of  individual  workers  as 
the  sole  determinant  for  interest  in  organization.  Consider 
the  case  of  a  new  plant  as  an  illustration.  Both  the  company 
which  has  all  of  its  plants  organized  by  one  national  union 
and  the  union  with  which  it  negotiates  do  not  really  believe 
that  workers  in  a  new  plant  of  that  company  should  have  un- 
limited right  to  choose  any  union.  The  company  has  not  spent 
millions  of  dollars  on  a  new  plant  only  to  have  a  new  bargain- 
ing representative  which  may  not  understand  its  incentive 
system  or  seniority  problems.  The  union,  wdth  all  the  other 
])lants  under  contract,  has  a  real  interest  in  representation 
rights  in  the  new  plant.  It  is  idle  to  say,  as  the  law  of  the  land 
appears  to  hold,  that  only  the  free  choice  of  workers  in  the 
new  plant  should  determine  the  bargaining  representative. 
The  com]iany,  the  union,  and  the  members  too,  in  the  other 
plants,  have  interests  just  as  real  as  workers  hired  into  the 

1--0  -ir,  L.R.R.  No.  ->.  p.  2  (Nov.  Ifi.  1950). 
85-167— 74— lit.  2 33 
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new  plant.  It  may  be  asserted  with  confidence  that  the  prac- 
tices of  parties  today  recognizes  these  interests  despite  the 
law."^ 
It  may  be  that  the  most  serious  labor  problem  of  the  future  is  not 
even  directly  involved  in  the  1959  amendments  to  the  Taft-Hartley 
Act.  It  is  possible  that  we  are  now  undertakino;  so  detailed  a  regulation 
of  tlie  company-union  relationship  that  it  will  either  stultify  their  ca- 
pacity to  adjust  to  new  and  different  conditions,  or  lead  to  a  disrespect 
for  the  law  through  widespread  violations.  In  short,  we  may  discover 
that  our  future  efforts  should  be  concentrated  on  eliminating  as  much 
as  possible  of  all  legislation  in  the  field  of  collective  bargaining.  Or  is  it 
already  too  late  ? 

i^^Diinlop.  The  American  Jntlufttrial  Relations  System  in  /.975,  U.S.  Industrial  Rela- 
tions :  The  Next  Twenty  Years  42  (Steiber  ed.  1958). 

Editor's  Note  : 

Since  the  completion  of  the  ahove  article  the  T^nlted  States  Supreme  Court  has  acted 
on  three  cases  wliich  are  prominently  menlioiied  therein. 

(1)  The  controversial  Curtis  ca.se  was  decided  on  March  28,  1960.  The  Court  held  "that 
§  8(b)(1)  (A)  is  a  grant  of  power  to  the  I'.oard  limited  to  authority  to  proceed  against 
union  tactics  involving  violence,  intimidation,  and  reprisal  or  threats  thereof — conduct 
involving  more  than  the  general  pressures  upon  persons  employed  by  the  affected  em- 
ployers implicit  In  economic  strikes".  Thus  the  Court  of  Appeals  for  the  District  of  Co- 
lunibia  Circuit  was  upheld  in  its  reversal  of  the  decision  of  the  National  Labor  Relations 
Board.  (NLRB  v.  Teamsters,  Local  6.S9,  39  Lab.  Cases  t  66,3.51). 

(2)  On  April  4.  1960.  the  O'SulUvan  case  was  decided.  In  that  decision  the  Fourth  Cir- 
cuit was  reversed  In  order  to  make  the  decision  consistent  with  the  Curtis  case  which  had 
already  been  decided.  (United  Rubber,  Cork,  Linoleum  &  Plastic  Workers  of  America  v. 
NLRB;  39  Lab.  Cases  1166,360).  ^      _,      .,.    .^^.        ... 

(3)  Certiorari  was  denied  in  the  Alloii  case,  thus  making  final  the  Ninth  Circuits  re- 
versal of  the  NLF.R  decision  which  had  held  that  the  union  violated  S(bMl)(A)  when  it 
placed  the  company  on  its  "We  Do  Not  Patronize"  list.  (Machinists;  Lodge  942  v.  NLRB, 
45LRR524). 


36.  (86th  Congress,  1st  Session,  Senate,  Report  No.  187) 


LABOR-MANAGEMENT  REPORTING  AND  DISCLOSURE 

ACT  OF  1959 

April  14, 1959.— Ordered  to  be  printed 
Filed  under  autliority  of  tlie  order  of  the  Senate  of  April  13, 1959 

Mr.  Kennedy,  from  tlie  U.S.  Congress,  Senate,  Committee  on  Labor 
and  Public  Welfare,  submitted  the  following 

REPORT  TOGETHER  WITH  MINORITY,  SUPPLEMENTAL, 

AND  INDIVIDUAL  A  lEWS 

[To  accompany  S.  1555] 

The  Committee  on  Labor  and  Public  Welfare,  to  whom  was  referred 
the  bill  (ti.  1555)  to  provide  for  the  reporthig  and  disclo.'^ure  of  ceitain 
financial  transactions  and  administrative  practices  of  labor  organiza- 
tions and  employers,  to  prevent  abuses  in  the  administration  of 
trusteeships  by  labor  organizations,  to  provide  standards  with  respect 
to  the  election  of  oiiicers  of  labor  orgaiiizations,  and  for  other  purposes, 
having  considered  the  same,  report  favorably  thereon,  with  amend- 
meiits,  and  recommend  that  the  bill  do  pass. 

The  amendments  are  as  follows : 

1.  In  line  22,  page  3,  strike  out  the  word  "employees"  and  insert  in 
lieu  thereof  the  word  "employers". 

2.  In  line  12,  page  7,  strike  out  the  word  "receive"  and  insert  in  lieu 
thereof  the  word  "received". 

3.  In  line  22,  page  15,  strike  out  the  word  "constructed""  and  insert 
ill  lieu  thereof  the  word  ''construed"'. 

4.  In  line  21,  page  10,  insert  a  comma  after  the  word  "person". 

5.  In  hue  9,  page  17,  strike  out  the  Avords  "labor  organization  or 
by  such  employer"  and  insert  in  lieu  thereof  the  word  "person". 

6.  In  line  9,  page  30,  insert  the  word  'dabor"  after  the  word  "subor- 
dinate . 

7.  In  line  12,  page  37,  strike  out  the  word  "recordings"  and  inseit 
m  hen  thereof  the  word  "records". 

8.  In  line  7,  page  41,  after  the  phrase  "required  by"  strike  the  re- 
mainder of  the  sentence  and  insert  in  lieu  thereof  "its  own  constitu- 
tion or  bylaws  except  as  otherwise  provided  by  this  title." 

^    9.  In  line  17,  page  44,  strike  out  the  word  "expenditures"  and  insert 
in  lieu  thereof  the  word  "expenditure". 

+1  ^^'  l^li'""^  ^h  E''.^^,,^'^'  ^^^^^^  ^^*  *^^^  ^o^<i  "this"  and  insert  in  lieu 
thereof  the  word  "the". 

11.  On  page  49,  strike  out  lines  8  through  13  and  insert  in  lieu  thereof 
the  following : 

(1593) 
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tion  to  an  employee  but  does  not  include  the  United  States  or 
any  corporation  wholly  owned  by  the  Government  of  the 
United  States,  or  any  State  or  political  subdivision  thereof," 

12.  In  line  14,  page  51,  strike  out  the  word  "Railroad"  and  insert 
in  lieu  thereof  the  word  "Railway". 

13.  In  lines  5  and  6  on  page  59  strike  "the  unit  described  in  the 
petition"  and  substitute  in  lieu  thereof  "an  appropriate  unit". 

All  of  the  above  amendments  are  of  a  technical,  perfecting  nature 
except  No.  10.  This  amendment  excludes  unions  of  public  employees 
who  are  not  covered  by  the  National  Labor  Relations  Act  or  the 
Railway  Labor  Act  from  the  coverage  of  the  bill. 

Part  I — Purpose  of  the  Bill 

The  committee  reported  bill  is  primarily  designed  to  correct  the 
abuses  which  have  crept  into  labor  and  management  and  wdiich  have 
been  the  subject  of  investigation  by  the  Committee  on  Improper 
Activities  in  the  Labor  and  Management  Field  for  the  past  several 
years.  In  its  first  interim  report  the  McClellan  committee  made  five 
"legislative  recommendation.  One  of  these  has  been  implemented  in 
the  passage  of  Public  Law  8-836,  the  Welfare  and  Pension  Plan  Dis- 
closure Act  of  1958.  The  remaining  recommendations:  (1)  To  regulate 
and  control  union  funds;  (2)  to  insure  union  democracy;  (3)  to  curb 
activities  of  middlemen  in  labor-management  disputes;  and  (4)  to 
clarify  the  "no  man's  land"  between  State  and  Federal  authority ;  were 
the  subject  of  a  bill,  S.  3974,  which  passed  the  Senate  last  year  by  an 
88-to-l  vote,  but  failed  to  receive  the  approval  of  the  House  of  Rep- 
resentative. The  committee-reported  bill  is  based  on  the  legislation 
approved  by  the  Senate  last  year  and  thus  it  too  implements  the  re- 
maining recommendations  of  the  McClellan  committee.  In  brief,  the 
bill,  S.  1555,  would  accomplish  the  following : 

( 1 )  Full  reporting  and  public  disclosure  of  union  internal  processes ; 

(2)  Full  reporting  and  public  disclosure  of  union  financial  opera- 
tions ; 

(3)  All  information  required  to  be  reported  will  be  made  available 
to  union  members  in  a  manner  prescribed  by  the  Secretary ; 

(4)  Criminal  penalties  for  failure  to  make  such  reports  or  for  filing 
false  reports; 

(5)  Criminal  penalties  for  false  entries  in  and  destruction  of  union 
records ; 

(6)  Full  reporting  and  public  disclosure  of  financial  transactions 
and  liolding,  if  any,  by  union  officials  which  might  give  rise  to  con- 
flicts of  interest,  including  payments  received  from  labor  relations 
consultants ; 

(7)  Full  reporting  and  public  disclosures  by  employers  of  expendi- 
tures for  the  purpose  of  persuading  employees  to  exercise,  not  to 
exercise,  or  as  to  the  manner  of  exercising  their  rights  to  organize 
and  baro-ain  collectively; 

(8)  Full  reporting  and  public  disclosure  by  employers  of  expendi- 
tures for  the  purpose  of  obtaining  information  concerning  the  activi- 
ties of  employees  or  unions  in  connection  with  a  labor  dispute; 

(9)  Full  reports  by  employers  of  any  direct  or  indirect  loans  to  a 
labor  organization  or  officer  or  employee  of  a  labor  organization ; 
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(10)  Criminal  penalties  for  failing  to  file  or  falsification  of  reports 
required  of  employers  and  labor  relations  consultants ; 

(11)  Provides  Secretary  with  broad  investigatory  power,  including 
the  power  of  subpena,  to  prevent  violation  of  the  reporting  and  other 
provisions  of  the  bill ; 

(12)  Authorizes  the  Secretary  to  bring  a  civil  injunction  in  a  dis- 
trict court  of  the  United  States  to  compel  compliance  with  the  report- 
ing provisions  of  the  act  or  any  rules  or  regulations  which  he  promul- 
gates to  insure  compliance  with  these  provisions; 

(13)  Criminal  penalties  for  payments  by  "middlemen"  to  union 
officials; 

(14)  Full  reports  by  employers  of  any  arrangement  with  a  labor 
relations  consultant  or  other  independent  contractor  by  which  such 
j^erson  Tindertakes  to  persuade  employees  to  exercise  or  not  to  exercise 
or  regarding  the  exercise  of  their  rights  to  organize  or  bargain  collec- 
tively ; 

(15)  Full  reports  by  any  person  who  has  an  agreement  with  an 
employer  to  pei'suade  employees  to  exercise  or  not  to  exercise  or  as  to 
the  manner  of  their  exercising  their  rights  to  organize  and  bargain 
collectively;  or  who  supplies  information  to  an  employer  concerning 
the  activities  of  employees  or  labor  organizations  in  connection  with 
a  labor  dispute; 

(16)  Prohibit  persons  who  have  been  convicted  of  certain  crimes 
from  holding  union  office  or  employment  within  5  years  of  having 
served  any  part  of  a  prison  term  as  a  result  of  such  conviction; 

(17)  Prohibits  unions  from  paying  the  legal  fees  or  fines  of  any 
person  indicted  or  convicted  of  a  violation  of  the  bill ; 

(18)  Full  reporting  and  public  disclosure  of  trusteeships  imposed 
by  national  or  international  unions; 

(19)  Criminal  penalties  for  failure  to  file  or  falsification  of  re- 
quired reports  relating  to  tiiisteeships ; 

(20)  Prescribes  minimum  standards  for  establishment  of  trustee- 
ships and  sets  limits  on  their  duration ; 

(21)  Authorizes  Federal  court  proceedings  to  dissolve  trusteeships 
when  not  imposed  in  accoi-dance  with  provisions  of  the  bill ; 

(22)  Empowers  Federal  courts  to  preserve  the  assets  of  a  trusteed 
labor  organization  and  limits  the  funds  which  may  be  transferred 
from  a  trusteed  labor  organization  to  the  international ; 

(23)  Requires  election  of  constitutional  officers  and  members  of 
executive  boards  of  international  unions  at  least  every  5  years  by 
secret  ballot  or  by  delegates  elected  by  secret  ballot ; 

(24)  Requires  election  of  constitutional  officers  and  members  of 
executive  boards  of  local  unions  at  least  every  3  years  by  secret  ballot; 

(25)  Protects  freedom  of  opportunity  to  nominate  candidates  in 
union  elections; 

(20)  Protects  members'  right  to  vote  in  union  elections  without  be- 
ing subject  to  improper  interference  or  reprisals; 

(27)  Insures  that  everv  candidate  for  union  office  shall  be  afforded 
the  oppoT-tunity  to  distribute  at  his  own  expense  literature  in  support 
of  hi'^  candidacy  to  all  the  members  of  the  union ; 

(28)  Requires  that  all  candidates  shall  have  the  opportunity  to  haA^e 
observers  present  at  the  balloting  and  at  the  counting  of  the  ballots  in 
a  union  election; 
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(29)  Prohibits  use  of  union  funds  to  promote  individual  candidacy 
in  union  elections ; 

(30)  Procedui-es  whereby  a  union  officer  cfuilty  of  serious  miscon- 
'duct  in  office  may  be  removed  by  a  secret  ballot  vote  after  court  pro- 
•ceedings  if  the  union's  constitution  does  not  provide  adequate  ma- 
chiiieiy  for  such  removal ; 

(31)  Provides  for  investisrations  by  the  Secretary  of  members' 
complaints  of  improper  procedures  in  union  elections  and  couit  actions 
by  tlie  Secretary  to  set  aside  improperly  conducted  elections ; 

(32)  Empowers  Federal  courts  to  direct  neAv  elections  to  be  con- 
ducted under  supervision  of  the  Secretary^  where  it  finds  union  election 
was  improperly  conducted ; 

(33)  Preserves  members'  rights  to  enforce  union's  constitution  un- 
der State  laws  with  respect  to  trusteeships  and  safeguarding  fair  pro- 
cedures before  an  election ; 

(34)  A  congressional  declaration  of  policy  favoring  voluntary  self- 
policing,  through  adoption  and  implementation  of  codes  of  ethical 
practices,  by  labor  organizations  and  employers ; 

(35)  Establishment  of  an  Advisory  Committee  on  Ethical  Practices 
composed  of  representatives  of  the  public,  labor  organizations,  and 
employers ; 

( 36 )  Eliminates  the  "no-man's  land"  in  labor-management  relations 
by  directing  the  National  Labor  Eelations  Board  to  exercise  juris- 
diction directly  or  with  the  aid  of  State  agencies  in  all  cases  within  its 
competence ; 

(37)  State  agencies  may,  by  agreement  with  the  National  Labor 
Relations  Board,  administer  the  Federal  act  in  accordance  with  pro- 
cedures and  substantive  law  applicable  with  regard  to  cases  processed 
by  the  NLPvB ; 

(38)  Subject  shakedown  picketing  to  criminal  sanctions; 

(39)  Bans  demand  and  acceptance  by  unions  or  union  i*epresenta- 
tives  of  payments  from  interstate  truckers  of  improper  unloading  fees ; 

(40)  Permits  with  appropriate  safeguards,  prehire  and  7-day  union 
shop  agreements  in  the  building  and  construction  industry ; 

(41)  Clarification  of  the  propriety  of  employer  contributions  to 
joint  union-management  apprenticeship  funds; 

(42)  Restoration  of  voting  rights  to  economic  strikers ; 

(43)  Criminal  penalties  for  embezzlement,  conversion,  etc.,  of  union 
funds ; 

(44)  Establishes  a  prehearing  election  procedure  with  respect  to 
labor  disputes  in  which  there  are  no  substantive  issues  present  in  order 
to  speed  up  the  handling  of  cases  by  the  National  Labor  Relations 
Board ; 

(45)  Authorizes  the  President  to  appoint  an  acting  General  Counsel 
to  the  National  Labor  Relations  Board  when  a  vacancy  occurs  in  that 
office. 

These  and  other  provisions  of  the  bill  not  included  in  the  foregoing 
brief  summary  represent  a  major  attack  on  the  abuses  and  problems 
identified  by  recent  investigations.  No  bill  in  the  committee's  view 
can  be  written  which  will  close  completely  the  many  avenues  which 
the  criminal  can  devise  to  carry  on  his  nefarious  activity,  without  at 
the  same  time  wrecking  important  institutions,  violating  cardinal  pre- 
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cepts  of  law,  and  undermining  the  principles  upon  which  a  free  society 
is  based. 

The  bill  is  designed  to  prevent,  discourage,  and  make  unprofitable 
improper  conduct  on  the  part  of  union  officials,  employers,  and  their 
representatives  by  requiring  reporting  of  arrangements,  actions,  and 
interests  which  are  questionable.  In  some  instances,  the  matters  to  be 
reported  are  not  illegal  and  may  not  be  improper.  But  only  full  dis- 
closure will  enable  the  persons  whose  rights  are  affected,  the  public  and 
the  Government  to  determine  whether  the  arrangements  or  activities 
are  justifiable,  ethical,  and  legal. 

In  addition  to  comprehensive  reporting  the  bill  provides  criminal 
penalties  for  actions  which  are  clearly  improper  such  as  the  embezzle- 
ment of  union  funds,  tampering  with  or  destroying  union  records, 
bribing  employee  representatives,  and  violation  of  the  trusteeship  or 
election  provisions  of  the  bill. 

The  Subcommittee  on  Labor  held  intensive  hearings  on  all  of  the 
relevant  bills  before  it.  It  considered  all  of  the  proposals  and  sugges- 
tions made  during  the  hearings  and  studied  each  of  the  bills  pending. 
S.  505,  on  which  S.  1555  is  based,  was  modified  to  include  those  recom- 
mendations which  strengthened  the  bill  and  increased  its  effectiveness. 
The  Committee  on  Labor  and  Public  Welfare  carefully  considered  the 
bill  reported  by  the  subcommittee  and  made  a  number  of  substantial 
changes. 

The  committee  reports  this  bill  favorably  after  lengthy  considera- 
tion this  year  and  on  the  basis  of  a  substantial  record  and  extensive 
debate  on  a  similar  bill  in  the  85th  Congress.  The  committee  recog- 
nizes that  in  addition  to  the  major  steps  to  correct  labor  and  manage- 
ment abuses  taken  by  this  bill,  further  attention  should  be  directed 
to  amendments  in  the  laws  governing  labor-management  relations.  To 
assist  it  in  this  task,  the  committee  has  appointed  a  distinguished  panel 
of  experts  to  advise  it  on  appropriate  modifications  in  existing  law. 
This  advisory  panel  is  expected  to  make  its  report  later  in  the  session, 
and  it  is  the  intention  of  the  committee  to  move  forward  in  the  area  of 
major  revision  of  our  labor-management  law  as  soon  as  practicable. 

Part  II — Background  and  General  Approach  of  the  Bh^l 

A  strong  independent  labor  movement  is  a  vital  part  of  American 
institutions.  The  shocking  abuses  revealed  by  recent  investigations 
have  been,  confined  to  a  few  unions.  The  overwhelming  majority 
are  honestly  and  democratically  run.  In  providing  remedies  for  exist- 
ing evils  the  Senate  should  be  careful  neither  to  undermine  self- 
government  within  the  labor  movement  nor  to  weaken  unions  in  their 
role  as  the  bargaining  representatives  of  employees. 

It  is  plain  that  the  trade  union  movement  in  the  Laiited  States  is 
facing  difficult  internal  problems  and — because  of  these  internal  prob- 
lems— tensions  with  the  surrounding  community.  The  problems  of 
this  now  large  and  relatively  strong  institution  are  not  unlike  the 
difficulties  faced  by  other  groups  in  American  society  which  aspire 
to  live  by  the  same  basic  principles  and  values  within  their  group  as 
they  hold  ideal  for  the  Avhole  community.  But  equal  rights,  freedom 
of  choice,  honesty,  and  the  highest  ethical  standards  are  built  into 
changing  institutions  only  after  struggle.  Trade  unions  have  grown 
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well  beyond  their  beainninirs  as  relatively  small,  closely  knit  associa- 
tions of  woi'kin<>men  where  personal,  fraternal  relationships  were 
characteristic.  Like  other  American  institutions  some  unions  have 
become  large  and  impersonal ;  they  have  acquired  bureaucratic  ten- 
dencies and  characteristics ;  their  members  like  other  Americans  have 
sometimes  become  apathetic  in  the  exercise  of  their  personal  responsi- 
bility for  the  conduct  of  union  affairs.  In  some  few  cases  men  who  have 
risen  to  positions  of  power  and  responsibility  within  unions  have 
abused  their  power  and  neglected  their  res])onsibilities.  In  some  cases 
the  structure  and  procedures  necessary  for  trade  unions  while  they 
were  struggling  for  survival  are  ill  adapted  to  their  new  role  and  to 
changed  conditions;  they  are  not  alwaj'S  conducive  to  efficient,  honest, 
and  democratic  practices. 

Whatever  the  causes,  the  problems  are  recognized  by  those  within 
as  well  as  those  outside  the  union  movement.  The  action  of  the  Ameri- 
can Fedei-ation  of  Labor-Congress  of  Industrial  Organizations  in 
recognizing  the  importance  of  adherence  to  traditional  principles  of 
ethical  conduct  and  trade  union  democracy  and  in  formulating  and 
implementing  codes  of  ethical  practices  to  carry  out  these  established 
principles,  is  a  dramatic  and  convincing  demonstration  of  the  trade 
union  movement's  desire  to  conduct  its  internal  affairs  democratically 
and  in  accordance  with  high  standards  of  trust.  Nevertheless,  effec- 
tive measures  to  stamp  out  crime  and  corruption  and  guarantee  inter- 
nal union  democracy,  cannot  be  applied  to  all  unions  without  the 
coercive  powers  of  government,  nor  is  the  present  machinery  of  the 
federation  demonstrably  effective  in  policing  specific  abuses  at  the  local 
level. 

It  is  also  plain  that  there  are  important  sections  of  management 
that  refused  to  recognize  that  the  employees  have  a  right  to  form  and 
join  unions  without  interference  and  to  enjoy  freely  the  right  to 
bargain  collectively  with  their  employer  concerning  their  wages,  work- 
ing conditions,  and  other  conditions  of  employment.  The  hearings  of 
the  McClellan  committee  have  shown  that  employere  have  often  co- 
operated with  and  even  aided  crooks  and  racketeers  in  the  labor  move- 
ment at  the  expense  of  their  own  employees.  They  have  employed  so- 
called  middlemen  to  organize  "no-union  committees"  and  engage  in 
other  activities  to  prevent  union  organization  among  their  employees. 
They  have  financed  community  campaigns  to  defeat  union  organiza- 
tion. They  have  employed  investigators  and  informers  to  report  on 
the  organizing  activities  of  employees  and  unions.  It  is  essential  that 
any  legislation  which  purports  to  drive  corruption  and  impi'oper 
activities  out  of  labor-management  relations  contain  provisions  deal- 
ing effectively  with  these  problems. 

The  internal  problems  currently  facing  our  labor  unions  are  bound 
up  with  a  substantial  public  interest.  Undei-  the  National  Labor 
Relations  Act  and  the  Railway  Labor  Act,  a  labor  organization  has 
vast  responsibility  for  economic  welfare  of  the  individual  members 
whom  it  represents.  Union  members  have  a  ^'ital  interest,  therefore,  in 
the  policies  and  conduct  of  union  aff'airs.  To  the  extent  that  union 
procedures  are  democratic  they  permit  the  individual  to  share  in  the 
formulation  of  union  policy.  This  is  not  to  say  that  in  order  to  have 
democratically  responsive  unions,  it  is  necessary  to  have  each  union 
member  make  decisions  on  detail  as  in  a  New  England  town  meeting. 
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"\Miat  is  required  is  the  opportunity  to  influence  policy  and  leadership 
by  free  and  periodic  elections. 

In  acting  on  this  bill  tlie  committee  followed  three  principles : 

1.  The  committee  recoonizecl  the  desirability  of  minimum  in- 
terference by  Government  in  the  internal  affairs  of  any  private 
organization.  Trade  unions  have  made  a  commendable  effort 
to  correct  internal  abuses ;  hence  the  committee  believes  that  only 
essential  standards  should  be  imposed  by  legislation.  More- 
over, in  establishing  and  enforcing  statutory  standards  great 
care  should  be  taken  not  to  undermine  union  self-government  or 
weaken  unions  in  their  role  as  collective-bargaining  agents. 

2.  Given  the  maintenance  of  minimum  democratic  safeguards 
and  detailed  essential  information  about  the  union,  the  individual 
membere  are  fully  competent  to  regulate  union  affairs.  The 
committee  strongly  opposes  any  attempt  to  prescribe  detailed 
procedures  and  standards  for  the  conduct  of  union  business.  Such 
paternalistic  regulation  would  weaken  rather  than  streng-then  the 
labor  movement;  it  would  cross  over  into  the  area  of  trade  union 
licensing  and  destroy  union  independence. 

3.  Remedies  for  the  abuses  should  be  direct.  Where  the  law 
prescribes  standards,  sanctions  for  their  violation  should  also  be 
direct.  The  committee  rejects  the  notion  of  applying  destructive 
sanctions  to  a  union,  i.e.,  to  a  group  of  working  men  and  women, 
for  an  offense  for  which  the  officers  are  responsible  and  over  which 
the  members  have,  at  best,  only  indirect  control.  Still  more 
im])oi-tant  the  legislation  should  provide  an  administrative  or 
judicial  remedy  appropriate  for  each  specific  problem. 

The  conunittee  does  not  believe  that  the  record  demonstrates  that 
the  imposition  of  indirect  sanctions,  such  as  penalizing  the  union  and 
its  members  for  malpractices  of  its  officers,  would  be  effective  in 
insuring  compliance.  Moreover,  on  the  basis  of  information  available 
to  the  committee,  it  is  clear  that  the  i-equirements  of  present  law 
with  respect  to  the  filing  of  financial  and  other  data  have  hampered 
the  administration  of  the  Xational  Labor  Relations  Act,  have  dis- 
ru]>ted  labor-management  relations  and  have  been  expensive  to 
administer. 

The  bill  reported  by  the  committee,  while  it  carries  out  all  the 
major  recommendations  of  the  Senate  select  committee,  does  so 
within  a  general  philosophy  of  legislative  restraint.  The  bill  does 
not  spell  out  in  detail  all  the  standards  which  every  trade  union 
should  follow.  It  recognizes  the  variety  of  situations  to  which  its 
provisions  must  apply  and,  especially,  the  inadvisability  and  injustice 
of  compelling  unions  to  conform  to  a  uniform  statutory  rule  with 
resnect  to  unimportant  details  of  administration. 

The  test  of  a  sound  bill  in  this  complex  and  relatively  new  legislative 
area  is  whether  it  is  workable  and  will  produce  the  desired  results 
without  destroying  valued  free  institutions.  The  committee  believes 
that  the  bill  now  reported  possesses  these  attributes. 

Part  III.  Principal  Areas  Covered  by  the  Bill,  Union  Financial 

AND  Administrative  Practices 

Labor  organizations  are  creations  of  their  members;  union  funds 
belong  to  the  members  and  should  be  expended  only  in  furtherance 
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of  their  common  interest.  A  union  treasury  should  not  be  managed 
as  the  private  j^roperty  of  union  officers,  however  well  intentioned, 
but  as  a  fund  o-overned  by  fiduciary  standards  appropriate  to  this 
tyjie  of  organization.  The  members  who  arc  the  real  owners  of  the 
money  and  property  of  the  organization  are  entitled  to  a  full  account- 
ing of  all  transactions  involving  their  property. 

The  financial  conduct  of  labor  unions  and  their  officers  is  a  proper 
concern  of  the  Federal  Government.  This  is  so  because  the  funds  that 
pass  through  union  treasuries  and  for  which  unions  and  their  officers 
are  responsible  are  very  large,  and  the  uses  to  which  these  funds  are 
put  have  a  substantial  impact  on  the  Nation's  economy.  Furthermore, 
if  uiiions  are  to  enjoy  the  protection  of  rights  such  as  are  guaranteed 
to  them  by  the  National  Labor  Relations  Act  and  the  Railway  Labor 
Act,  they  ought  also  to  be  held  responsible  for  abuses  that  have  accom- 
panied the  exercise  of  these  rights  b}^  some  union  leaders. 

Similarly,  the  rules  governing  the  conduct  of  the  union's  business, 
such  as  dues  and  assessments  payable  by  members,  membership  rights, 
disciplinary  procedures,  election  of  officers,  provisions  governing  the 
calling  of  regular  and  special  meetings — all  should  be  known  to  the 
members.  Without  such  information  freely  available  it  is  impossible 
that  labor  organizations  can  be  truly  responsive  to  the  members  which 
they  serve. 

This  bill  insures  that  full  information  concerning  the  financial  and 
internal  administrative  regulations  of  labor  organizations  shall  be  in 
the  first  instance  available  to  the  members  of  such  organization.  In 
addition,  this  information  is  to  l)e  made  available  to  the  Government, 
and  through  the  Secretarv  of  Labor,  is  open  to  the  inspection  of  the 
general  public.  By  sucii  disclosure,  and  by  relying  on  voluntary  action 
by  members  of  labor  organizations,  abuses  can  be  eradicated  effectively. 

Title  I  of  the  bill  reported  by  the  committee  requires  a  labor  orga- 
nization which  represents  or  seeks  to  represent  employees  in  an  indus- 
try or  activity  affecting  commei'ce  to  file  with  the  Secretary  of 
Labor  detailed  information  concerning  its  internal  procedures  and 
rules  governing  conduct  of  union  business.  The  organization  is  required 
by  tliis  title  to  make  this  and  the  financial  inform.ation  referred  to 
below  available  to  its  members  in  a  manner  prescribed  by  the  Secre- 
tary of  Labor.  The  information  required  to  be  filed  by  unions  under 
this  title  is  similar  to  that  required  by  sef^tion  9(f)  of  the  National 
Labor  Relations  Act.  However,  in  this  bill,  all  unions,  whether  or 
not  they  wish  to  use  the  facilities  of  the  National  Labor  Relations 
Board,  are  required  to  file  reports. 

Section  101  (b)  of  this  title  requires  unions  to  file  annual  financial 
reports.  In  addition  to  a  statement  of  assets  and  liabilities  and  a 
st-atement  of  receipts  and  expenditures,  the  report  would  show  in  de- 
tail salaries  and  allowances  made  to  all  officers  and  to  each  emplovee 
recpivino:  income  of  more  thnn  $10,000  from  labor  organizations 
affiliated  in  the  same  international  union.  The  salaries  required  to 
be  reported  by  this  subsection  would  include  reimbui^^d  expenses 
and  other  direct  or  indirect  disbnrsemputs  to  officers  and  employees. 
The  report  would  list  loans  made  either  to  employers  or  to  union 
officers,  emplovees.  or  members,  with  a  statement  of  purpose,  the 
secnritv.  if  anA\  and  arranp-emputs  for  repavment  of  the  loan. 

If  any  person  who  is  required  to  make  a  report  under  this  title  fails 
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to  file  or  files  a  report  which  the  Secretary  of  Labor  believes  is  incom- 
plete or  false,  the  Secretary  is  directed  to  institute  a  full  investigation. 
armed  with  the  power  of  subpena  and  to  make  a  report  to  pei*sons'- 
ha\-ing  a  legitimate  interest  in  such  information.  This  provision  in- 
sures that  union  members  will  have  all  the  vital  information  neces- 
sary for  them  to  take  effective  action  in  regulating  aft'airs  of  their 
trade  union,  either  through  voluntary  compliance  of  the  labor  organi- 
zation with  the  reporting  requirements  of  the  act  or  as  a  result  of 
investigation  and  reports  by  the  Secretary  of  Labor.  The  committee 
is  confident  that  union  members  armed  with  adequate  information 
and  having  the  benefit  of  secret  elections,  as  provided  in  title  III  of 
this  bill,  would  rid  themselves  of  untrustworthy  or  corrupt  officv^rs.. 
In  addition,  the  exposure  to  public  scrutiny  of  all  vital  information 
concerning  the  operation  of  trade  unions  will  help  deter  repetition 
of  the  financial  abuses  disclosed  by  the  McClellan  committee.  "Where 
union  financial  and  other  practices  do  not  meet  reasonable  standards, 
although  not  willfully  dishonest,  this  bill  would  have  a  remedial  effect. 

The  financial  and  administrative  reporting  sections  of  this  bill  cover 
substantially  the  same  ground  as  similar  provisions  in  S.  T48,  intro- 
duced by  Senator  Gokhvater  on  behalf  of  the  administration.  The 
principal  difference  between  the  bills  is  in  the  penalties  imposed  for 
violation.  In  addition  to  the  criminal  penalties  provided  by  both 
bills,  S.  748  would  deny  to  the  members,  employers,  and  the  public 
the  protections  offered  by  National  Labor  Relations  Act  in  settling 
labor  disputes.  ITnder  S.  748,  where  a  union  officer  failed,  willfully 
or  otherwise,  to  file  a  report  required  by  the  bill,  no  representation 
case  or  other  proceeding  could  be  processed  by  the  National  Labor 
Relations  Board.  The  committee  bill,  on  the  other  hand-  places 
both  the  labor  organization  and  the  officer  under  a  positive  obligation 
to  make  full  and  accurate  reports,  subject  to  criminal  ])enaltie3. 

To  deny  a  union  access  to  the  National  Labor  Relations  Board  be- 
cause its  officers  did  not  file  a  proper  report  is  unwise  for  four  reasons. 
First,  it  would  be  ineffective  in  the  case  of  strong  unions  not  dependen' 
upon  NLRB  facilities;  second,  it  is  unfair  to  the  members  who  have 
done  no  wrong  but  who  would  suffer  both  the  denial  of  information 
and  the  loss  of  NLRB  protection;  third,  the  rights  and  duties  created 
by  the  National  Labor  Relations  Act  exist  for  the  benefit  of  the  public, 
and  such  legal  obligations  should  be  enforced  equally  in  all  cases,  not 
traded  off  against  one  another  as  a  system  of  rewards  and  punishments ; 
and,  finally,  experience  with  a  similar  provision  in  the  ju^esent  law 
clearly  demonstrates  that  conditioning  the  use  of  the  NLRB  processes 
on  compliance  with  not  wholly  related  requirements  such  as  this  can 
result  in  a  frustration  of  the  principal  purpose  of  the  Labor  Manage- 
ment Relations  Act,  that  is,  settlement  of  labor  disputes  in  an  orderly, 
efficient,  and  expeditious  manner.  In  short,  the  committee  is  con- 
vinced that  such  a  procedure  is  costly,  cumbersome,  and  of  doubtful 
efficacy. 

The  committee  finds  that  it  would  also  be  unsound  and  unfair  to 
use  the  labor  unions'  present  freedom  from  the  income  tax  (if  indeed 
union  receipts  are  susceptible  to  conventional  taxation  standards)  as 
a  method  of  coercing  obedience  to  legal  duties.  In  some  cases  the 
penalty  would  be  negligible.  In  other  cases  the  financial  penalties 
might  be  heavy  and  out  of  proportion  to  the  offense.  As  a  i-esult  the 
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enforcement  aofency  would  be  forced  to  choose  between  imposing  an 
excessive  penalty  and  overlooking  tlie  violation.  To  create  such  di- 
lemmas makes  for  unsound  law  enforcement.  Again,  the  puT])ose  of 
the  legislation  is  to  protect  union  members.  Violations  will  be  essen- 
tially a  wrong  done  by  the  officers  against  the  members.  To  deny 
•the  union  the  usual  income-tax  exemption  would  levy  a  heavy  penalty 
ajpon  the  members  who  were  the  ultimate  owners  of  the  union's 
pro])erty  and  who  committed  no  offense. 

It  should  be  clearly  understood,  however,  that  the  committee's  bill 
would  lay  penalties  directly  upon  labor  organizations  which  violated 
the  act.  A  labor  organization  is  a  "person"  under  the  definition  in 
section  501  (c) .  Therefore  if  a  labor  organization  fails  to  tile  a  financial 
report  or  files  a  false  report,  it  can  be  prosecuted  and  fined  as  much  as 
$10,000  on  each  count  under  section  108.  The  union  officers  charged 
with  filing  reports  could  also  be  prosecuted  under  the  same  action,  for 
subsection  (d)  provides  for  personal  as  well  as  organizational  responsi- 
bility. Furthermore,  if  any  union  officer-  is  convicted  under  tliese 
sections,  the  labor  oroanization  is  required  by  section  805 (b)  to  remove 
him.  If  the  union  fails,  it  is  subject  to  criminal  prosecution  under 
section  305(c).  The  committee  bill  also  forbids  payment  cf  tines  or 
defense  costs  by  a  labor  organization  or  employer  for  a  person  indicted 
or  convicted  of  a  violation  of  the  act.  Howevei-,  in  the  event  that  any 
such  person  is  acquitted  of  such  charges,  he  may  be  reimbursed  for  the 
expenses  involved. 

^MANAGEMENT    REPORTING    AND    THE    PROBLEM    OP    THE    MIDDLEMAN 

The  committee  notes  that  in  almost  every  instance  of  corruption 
in  the  labor-management  field  there  have  been  direct  or  indirect 
management  invohements.  The  report  of  the  McClellan  committee 
describes  management  middlement  flittino;  about  the  countrv  on  behalf 
«of  employers  to  defeat  attempts  at  labor  organization.  In  some  cases 
they  work  directly  on  employees  or  through  conunittees  to  discourage 
legitimate  organizational  drives  or  set  up  company-dominated  unions. 
These  middlemen  have  been  known  to  negotiate  sweetheart  con- 
•tracts.  They  have  been  involved  in  bribery  and  corruption  as  well  as 
unfair  labor  practices.  The  middlemen  have  acted,  in  fact  if  not  in 
law,  as  agents  of  management.  Nevertheless,  an  attorney  for  the  Na- 
tional Labor  Eelations  Board  has  testified  before  the  McClellan  com- 
mittee that  the  present  law  is  not  adequate  to  deal  with  such  activities. 

The  committee  believes  that  employers  should  be  required  to  report 
their  arrangements  with  these  union-busting  middlemen.  Further,  the 
Committee  on  Labor  and  Public  Welfare  has  received  evidence  in 
prior  hearings  showing  that  large  sums  of  money  are  spent  in  organized 
campaigns  on  behalf  of  some  employers  for  the  purpose  of  interfering 
with  the  right  of  employees  to  join  or  not  to  join  a  labor  organization 
of  their  choice,  a  right  guaranteed  by  the  National  Labor  Relations 
Act.  Sometimes  these  expenditures  are  hidden  behind  committees  or 
fronts;  howe^'er  the  expenditures  are  made,  they  are  usually  sur- 
reptitious because  of  the  unethical  content  of  the  message  itself.  The 
committee  believes  that  this  type  of  activity  by  or  on  behalf  of  em- 
ployers is  reprehensible.  These  expenditures  may  or  may  not  be 
technically  permissble  under  the  National  Labor  Relations  or  Railway 
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Labor  Acts,  or  tliPT  may  fall  in  a  f^ray  area.  In  any  event,  where  they 
are  engao;ed  in  tliey  should  be  exposed  to  public  view,  foi-  if  the  public 
lias  an  interest  in  pregervinjr  the  rights  of  employees  then  it  has  a 
concommitant  obligation  to  insure  the  free  exercise  of  them. 

Similarly,  expenditures  have  been  made  in  the  past  by  employers 
surreptitiously  and  through  labor  spies,  to  obtain  information  about 
employees  and  unions.  Tliis  type  of  activity  certainly  is  not  con- 
ducive to  sound  and  harmonious  labor  relations. 

The  committee  bill  attacks  these  problems  on  three  fronts. 

Fii-st,  it  makes  improper  payments  by  management  middlemen 
criminal  offenses  under  section  h()'2  of  the  Labor-Management  Rela- 
tions Act.  Section  302  already  prohibits  any  payment  by  an  em- 
ployer to  any  representative  of  any  of  his  employees  except  for  wages, 
chec'ked-off'  duos,  payments  to  specified  kinds  of  trust  funds.  Section 
HI  of  the  committee  bill  would  make  section  302  applicable  to — 

any  ])erson  who  acts  as  a  labor  relations  expert,  adviser  or 
consultant  or  who  acts  in  the  interest  of  an  employer. 

Under  the  bill  the  management  middlemen  who  make  illicit  payments 
can  be  prosecuted  without  proof  that  the  payments  were  authorized 
or  ratified  by  the  employer  or  otherwise  within  the  scope  of  the  middle- 
man's employment. 

Second,  the  committee  bill  expands  section  302  to  cover  both  pay- 
ments made  to  employees  for  the  i>urpose  of  influenciiig  their  organiza- 
tional activities  and  also  payments  made  to  union  officials  with  intent 
to  influence  them  in  the  performance  of  such  duties.  This  amendment 
is  necessary  to  prosecute  activities  such  as  Nathan  Shefferman  con- 
ducted in  the  interest  of  his  management  clients. 

Third,  the  committee  bill  relies  upon  a  system  of  reportin«T  and 
disclosure  to  apply  further  corrective  curbs  on  improper  enii)loyer 
activity.  Under  section  103(a)  an  employer  will  be  reouii-ed  to  disr-lose 
any  payments  made  by  him  to  persuade  employees  not  to  exei'cis?  or 
as  to  the  manner  of  exercising  their  right  to  organize  and  bargain 
collectively.  TTnder  tliis  section  an  employer  is  required  to  report  aiiv 
direct  expenditures  during  any  fiscal  year  for  tlie  pu]'pos(^  of  {voi'suad- 
ing  employees  in  tlie  exercise  of  their  riglit  to  organize  and  bargain 
collectively  as  long  as  such  expenditures  do  not  involve  rojrular  wage 
payments  or  expenditures  to  improve  Avorking  conditions  or  provide 
other  employee  benefits.  Also  exempt  f  I'om  the  reporting  requirements 
are  expenditures  which  an  employer  makes  in  his  own  name  to  com- 
municate information  to  his  employees  including  any  kind  of  written 
or  oral  statement  or  advertisement.  Tender  this  subsection  an  em])loyei- 
would  not  be  required  to  report  expenditures  made  to  obtain  informa- 
tion for  use  solely  in  a  judicial  administrative  or  arbitration  proceed- 
ing, nor  would  lie  be  reouired  to  I'cport  expenditures  to  obtain  legal 
advice  in  connection  with  labor  management  relations.  An  employer 
who  has  not  made  any  such  expenditui'os  would  not  be  required  to  fde 
anv  reports  under  tliis  bill.  An  employer  would  also  be  required  to 
make  a  report  of  expenditures  pursuant  to  an  agreement  with  labor 
relations  consultant  or  other  person  who  undertakes  to  interfere  with 
the  right  of  employees  to  oi-ganize  and  bargain  collectively.  An  ein- 
ployer  would  also  have  to  i-eport  direct  or  indirect  payments  or  loans 
to  labor  organizations  or  their  officers  or  employees  unless  the  ])ay- 
ments  were  in  the  form  of  wages  or  were  made  pursuant  to  a  contract 
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the  terms  of  wliicli  were  fully  disclosed  to  the  employees  in  the  bar- 
gaiiiino-  unit. 

Under  section  103(b)  every  person  who  enters  into  an  agreement 
with  an  emploj'er  to  persuade  employees  as  regards  the  exercise  of 
their  right  to  organize  and  bargain  collectively  or  to  supply  an  em- 
ployer with  information  concerning  the  activity  of  the  employees  or 
labor  organizations  in  connection  Avith  a  labor  dispute  would  be 
required  to  file  a  detailed  report.  An  attorney  or  consultant  who 
confines  himself  to  giving  legal  advice,  taking  part  in  collective  bar- 
gaining and  appearing  in  court  or  administrative  proceedings  would 
not  be  included  among  those  required  to  file  reports  under  this  sub- 
section. Specific  exemption  for  persons  giving  this  type  of  advice  is 
contained  in  subsection  (c)  of  section  lOo. 

All  of  the  activities  required  to  be  reported  by  this  section  are  not 
illegal  nor  are  they  unfair  labor  practices.  However,  since  most  of 
them  are  disruptive  of  harmonious  labor  relations  and  fall  into  a  gray 
area,  the  committee  believes  that  if  an  employer  or  a  consultant  in- 
dulges in  them,  they  should  be  reported.  This  public  disclosure  will 
accomplish  the  same  purpose  as  public  disclosure  of  conflicts  of  in- 
terest and  other  union  transactions  which  are  required  to  be  reported 
in  sections  101  and  102  of  this  bill. 

RACKETEERING,    CORRUPTION,    AND   CONFLICTS    OF   INTEREST 

Widespread  public  concern  over  internal  conditions  in  labor  unions 
has  resulted  from  sensational  stories  about  the  activities  of  criminal 
elements  who  forced  their  way  into  the  labor  movement  and  exploited 
the  workers  whom  they  pretended  to  serve.  Too  little  emphasis  has 
been  given  to  the  fact  that  hoodlums  operated  in  relatively  few  unions. 
The  overwhelming  majority  are  strong  and  democratic.  Union  officers 
and  members  are  already  moving  to  expel  the  crooks  and  racketeers, 
notably  through  the  work  of  the  AFI.r-CIO  ethical  practices  committee. 
The  ultimate  responsibility  rests  upon  individual  union  members  to 
insure  that  their  unions  are  efficiently  and  honestly  run  by  taking  a 
more  active  intei-est  in  the  aifairs  of  their  organizations.  Voluntary 
efforts  will  l)e  sj^eeded  and  strengthened  by  the  provisions  of  the  com- 
mittee bill  requiring  full  financial  reports  and  public  disclosures. 

Racketeering,  crime,  and  corruption  must  be  stamped  out  in  the 
labor  and  management  field  as  elsewhere,  llie  committee  bill  carries 
strong  measures  for  driving  criminals  from  labor  unions.  Its  provi- 
sions will  also  bring  to  light  possible  conflicts  of  interest  and  similar 
shadowy  transactions  through  which  unscrupulous  union  officials  and 
employers  sacrifice  the  welfare  of  employees  to  personal  advantage. 

Section  09  would  create  a  new  Federal  crime  of  embezzlement  of 
any  funds  of  a  labor  organization.  Conviction  would  carry  a  fine  up 
to  $10,000  and  5  years  imprisonment. 

Section  108  of  the  committee  bill  makes  it  a  ci-ime  to  willfidly  de- 
stroy, or  make  false  entries  in  the  books  or  records  of  unions,  em- 
ployers, and  middlemen  subject  to  the  bill. 

Section  305(a)  excludes  from  union  office  any  person  who  within  5 
years  preceding  service  as  a  union  officer  was  imprisoned  as  a  result 
of  conviction  of  certain  major  crimes  such  as  bribery,  extortion,  rob- 
bery, embezzlement,  arson,  and  murder.  The  committee  recognized 
tthat  under  certain  circumstances,  such  as  innocent  involvement,  crimes 


1611 

committed  bv  a  minor,  or  lapse  of  time,  holding  union  office  would  not 
be  detrimental  to  the  public  interest.  Therefore,  a  person  could  serve 
as  a  union  officer  under  this  section  if  his  civil  rights,  having  been 
suspended  because  of  conviction  of  the  enumerated  crimes,  had  been 
fully  restored.  The  bill  also  permits  the  Secretary  of  Labor  on  ap- 
plication and  after  hearing  to  find  that  the  services  of  such  person 
vrould  not  be  inconsistent  with  the  attainment  of  the  purposes  of  the 
act. 

Section  302  (b)  bars  from  positions  of  trust  in  a  labor  union  any 
person  who  has  been  convicted  of  violating  the  reporting  sections  of 
the  bill.  The  section  also  makes  it  a  crime  for  a  labor  organization 
or  officer  thereof  knowingly  to  permit  any  such  person  to  assume  or 
hold  office  after  conviction. 

Section  111  of  the  committee  bill  strengthens  section  302  of  the 
Labor-Management  Relations  xVct  by  making  it  applicable  to  all 
forms  of  extortion  and  bribery  in  labor-management  relations  some  of 
which  may  slip  through  the  present  law. 

Section  302(a)  of  the  Labor-Management  Relations  Act  provides — 

It  shall  be  unlawful  for  any  employer  to  pay  or  deliver,  or 
to  agree  to  pay  or  deliver,  any  money  or  other  thing  of  value 
to  any  representative  of  any  of  his  employees  who  are 
employed  in  an  industry  affecting  commerce. 

Section  302(b)  forbids  the  receipt  of  such  payments.  Section  302(c) 
excepts  the  payment  of  wages,  the  checkoff  of  union  dues  upon  proper 
authorization,"^payments  to" specified  trust  funds,  and  other  legitimate 
transactions. 

Although  these  provisions  of  existing  law  would  punish  most  forms 
of  bribery  or  extortion  if  they  were  vigorously  enforced  by  prosecuting 
officers,  the  testimony  before  the  McClellan  committee  revealed  loop- 
holes which  both  employer  representatives  and  union  officials  turned 
to  advantage  at  the  expense  of  employees.  The  committee  bill  pro- 
poses to  close  the  loopholes.  The  provisions  dealing  with  manage- 
ment abuses  are  discussed  below. 

Ventimlgl'm  v.  United  States  (242  F.  2d  620  (4th  Cir.  1957) ),  illus- 
trates one  inadequacy  of  the  present  law  in  respect  of  union  repre- 
sentatives. The  employer  had  a  nonunion  construction  job  underway 
when  the  business  agent  of  the  local  roofers'  union  objected.  Eventu- 
ally, the  business  agent  agreed  to  issue  working  permits  to  the  non- 
union employees  in  return  for  monthly  payments  of  $100.  The  court 
set  aside  a  conviction  under  section  302  on  the  ground  that  neither 
the  roofers'  union  nor  the  business  agent  was  technically  a  "repre- 
sentative" of  any  of  the  employer's  employees.  The  committee  bill 
corrects  this  defect  by  adding  a  new  subdivision  proscribing  payments 
to  any  labor  organization,  or  any  officer  or  employee,  which  is  seeking 
to  represent  or  would  admit  to  membership  any  of  the  employees  of 
the  employer.  Another  subdivision  would  make  it  a  crime  for  a  union 
officer  to  solicit  or  accept  a  bribe  "intended  to  influence  him  in  respect 
to  Ijis  actions,  decisions,  or  duties  as  a  representative  of  employees 
or  as  an  officer  or  employee  of  a  labor  organization."  Employers 
win  also  be  protected,  under  the  bill,  against  shakedown  picketing. 

Finally,  the  committee  bill   outlaws  the  growing  mali)ia('tice  of 
exacting  arbitrary  fees  for  the  so-ealled  ''privilege""  of  loading  or 
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unloading  trucks,  fees  for  which  no  work  is  clone  and  wliich  go  to  the 
benefit  of  the  union  or  another  person  other  than  the  one  performing 
the  work. 

Section  111  of  the  bill  amends  section  302  of  the  Labor-Manage- 
ment Relations  Act  to  make  it  unlawful  for  any  person  acting  as  an 
officer  or  agent  of  a  union  to  demand  or  accept  from  the  operator  of  a 
motor  vehicle  employed  in  the  transportation  of  property  in  com- 
merce, any  fee  or  charge  for  the  unloading  of  cargo  of  sucli  a  vehicle 
except  payments  by  an  employer  to  any  of  his  employees  as  compen- 
sation for  their  services  as  employees. 

Enactment  of  the  sections  of  the  committee  bill  described  aboAe 
would  punish  criminal  activity  in  the  conduct  of  union  affairs.  It 
would  drive  criminals  from  the  labor  movement.  The  committee  bill 
also  goes  on  to  deal  with  breaches  of  trust  and  other  shady  transactions 
which,  although  not  seriously  criminal,  nevertheless  are  incompatible 
with  a  strong  and  honestly  run  labor  movement. 

For  centuries  the  law  has  forbidden  any  person  in  a  position  of 
trust  to  hold  interests  or  enter  into  transactions  in  Avhich  self-interest 
may  conflict  with  complete  loyalty  to  those  whom  they  serve.  Such 
a  person  may  not  deal  with  himself,  or  acquire  adverse  interests,  or 
make  any  personal  profit  as  a  result  of  his  position.  The  same  principle 
has  long  been  applied  to  trustees,  to  agents,  and  to  bank  directors.  It  is 
equally  applicable  to  union  officers  and  em})loyees.  The  ethical  practices 
code  of  the  American  Federation  of  Labor  and  Congress  of  Lidustrial 
Organizations  states — 

It  is  too  plain  for  extended  discussion  that  a  basic  ethical 
principle  in  the  conduct  of  union  affairs  is  that  no  responsible 
trade  union  official  should  have  a  j^ersonal  financial  interest 
which  conflicts  Avith  the  full  })erformance  of  his  fiduciary 
duties  as  a  workers'  I'epresentative. 

After  the  McClellan  committee  hearings  no  one  can  dispute  the 
simple  fact  that  alth.ou'ih  the  vast  majority  of  union  offi'-inls  are 
honest  and  conscientious  men,  a  small  number  have  ignored  this  basic 
standard  of  conduct.  Xo  one  would  deny  that  the  conduct  is  Avrojig. 
The  wrongs  should  not  be  ignored  by  the  Federal  Government.  The 
national  labor  policy  is  founded  upon  collective  bargaining  through 
strong  and  vigorous  unions.  Playing  both  sides  of  the  street,  u:;ing 
union  office  for  personal  financial  advantage,  undercover  deals,  and 
other  conflicts  of  interest  corrupt,  and  the'-ebv  undermine  and  weaken 
the  labor  movement.  The  Congress  should  check  tlie  abu-^es  in  order 
to  foster  the  national  labor  policy.  The  Govermnent  which  vests  in 
labor  unions  the  power  to  act  as  exclusive  bariiaining  representative 
must  make  sure  that  the  power  is  used  for  the  benefit  of  workers  and 
not  f  ir  personal  pi-o<^t. 

The  committee  bill  attacks  the  problem  by  requiring  union  officers 
aiul  employees  ot  file  reports  with  the  Secretary  of  Labor  disclosing 
to  union  members  and  the  general  public  any  investments  or  trans- 
actions in  which  their  ]iersonal  financial  interests  may  confl'ct  with 
their  duties  to  the  members.  The  bill  requires  oidv  the  disclosure  of 
conflicts  of  interest  as  defined  therein.  The  other  investments  of 
union  officials  and  their  other  sources  of  in'^ome  are  left  private  because 
they  are  not  matters  of  public  concern.  No  union  officer  or  employee 
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is  obliged  to  file  a  report  unless  he  liolds  a  qnestional>le  interest  in 
or  has  engaged  in  a  questionable  transaction.  The  bill  is  drawn 
broadly  enough,  however,  to  require  disclosure  of  any  personal  gain 
which  an  officer  or  employee  may  be  securing  at  the  expense  of  the 
union  members. 

Section  102  (a)  (1)  requires  a  union  officer  or  employee  to  disclose  any 
securities  or  other  interest  which  lie  has  in  a  business  whose  employees 
his  laboi'  union  represents  or  "seeks  to  represent"'  in  collective  bar- 
gaining. When  a  prominent  union  official  has  an  interest  in  the  busi- 
ness with  which  the  union  is  bargaining,  he  sits  on  both  sides  of  the 
table.  He  is  under  temptation  to  negotiate  a  soft  contract  or  to  re- 
frain from  enforcing  working  I'ules  so  as  to  increase  the  company's 
profits.  This  is  unfair  to  both  union  members  and  competing  busi- 
nesses. The  same  danger  exists  when  the  union  official  is  interested 
in  a  business  which  his  union  is  ''actively  seeking  to  represent"  for  the 
purposes  of  collective  bargaining.  The  phrase  means  more  than  that 
the  union  hopes  some  day  to  become  the  bargaining  representative  of 
a  group  of  employees  or  claims  jurisdiction  to  organize  them.  It  re- 
quires specific  organizational  activities  such  as  sending  oi'ganizers  ijito 
a  comnnmity,  handing  out  leaflets,  picketing,  or  demanding  recogni- 
tion and  bargaining  rights. 

Section  1012(a)(2)  is  ancillary  to  the  preceding  subsection.  It 
requires  union  officers  or  em])loyees  to  disclose  transactions  involving 
securities  or  other  interests  in  a  business  whose  emploj-ees  his  orga- 
nization represents  or  seeks  to  repi-eseut  for  tlie  purpose  of  collective 
bargaining.  The  justification  is  the  same  as  in  the  case  of  section 
102(a).  Tlie  chief  purpose  is  to  prevent  dishonest  persons  from  cir- 
cumventing section  102(a)  by  transferring  securities  out  of  tJieir 
names  on  the  date  of  their  report  but  this  provision  also  covers  other 
transactions  such  as  loans  from  the  employer. 

Section  102(a)  (P))  requir^^s  union  oflicials  and  employees  to  report 
any  interest  in,  or  income  from,  a  business  a  substantial  part  of  which 
consists  of  buying  from,  selling  or  leasing  to,  or  otherwise  dealing  with 
an  employer  whose  employees  his  oi'ganization  represents  or  seeks  to 
represent  for  the  purposes  of  collective  bargaining.  The  hearings 
before  the  ]McClellan  committee  brought  to  light  a  number  of  instances 
in  which  un'on  officials  gained  persoiuil  profit  from  a  business  vrhich 
dealt  with  the  very  same  employers  Avith  whom  they  engaged  in  col- 
lective bargaining  on  l:)ehalf  of  the  riuion.  Tlie  basic  objection  to  this 
situation,  as  stated  by  the  AFL-CIO  ethical  practices  conmiittee, 
is — ■ 

the  possibility  that  the  trade-union  official  may  be  given 
special  favoi's  or  conti-acts  by  the  employer  in  i-eturn  for  less 
than  a  discharge  of  his  obligations  as  a  trade-union  leader. 

Section  102(a)  (4)  requii'es  a  union  officer  or  employee  to  report  any 
interests  which  he  has  in,  or  income  which  he  derives  from,  a  business 
wdiich  buys  from,  sells,  or  leases  to,  or  otherwise  deals  with,  a  labor 
oi-ganizat'on.  Such  holdin.f}:s  violate  what  the  AFL-CIO  Ethical 
Pi'actices  Committee  calls  the — 

basic  ethical  pi'i]ici])al  *  *  *  that  the  responsible  trade- 
union  official  should  have  a  personal  financial  interest  which 
coiiflicts  with  the  fu^l  performance  of  his  fiduciary  duties  as  a 
worker's  representative. 
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The  officer  of  a  local  union  charged  with  purchasing  supplies  or  serv- 
ices might  be  tempted  to  favor  a  iirm  in  which  he  owned  a  dominant 
interest.  If  he  was  charged  with  placing  the  union's  insurance  there 
would  be  temptation  to  place  it  through  a  firm  of  insurance  brokers 
in  which  he  owned  an  interest. 

Section  102 (a)  (5)  requires  a  union  official  to  disclose  any  business 
transaction  with  an  employer  with  whom  his  organization  deads.  The 
aim  of  this  subsection  is  to  prevent  loans,  under-the-table  payments, 
special  discounts,  and  other  personal  allowances  which  might  influence 
a  union  official  in  the  coiiduct  of  an  organizational  campaign  or  in 
collective  bargaining  with  the  employer.  The  testimony  before  the 
?tIcClellan  committee  demonstrates  the  need  to  compel  disclosure. 
Xormal  transactio]is  such  as  the  payment  of  wages  and  the  purchase 
and  sale  of  goods  or  services  at  prices  available  to  employees  generally 
are  excepted. 

Section  102(a)  (6)  requires  a  union  official  to  disclose  any  payment 
received  from  an  employer  or  from  any  person  who  acts  as  a  labor 
relations  consultant  for  an  employer  except  payments  permitted 
by  section  302  of  the  Labor-Management  Relations  Act  of  1947,  as 
amended.  The  purpose  of  this  paragraph,  among  other  things,  is  to 
reach  the  union  official  who  may  receive  a  payment  from  an  employer 
not  to  organize  the  employees. 

Embezzlement,  bribery,  extortion,  and  similar  offenses  are  made 
Federal  crimes  by  the  committee  bill.  There  are  three  reasons  for 
relying  upon  the  milder  sanction  of  reporting  and  disclosure  to  elimi- 
nate improper  conflicts  of  interest : 

(1)  The  searchlight  of  publicity  is  a  strong  deterrent.  This  is 
a  new  and  treacherous  field  for  legislation.  Apart  from  a  few 
narrow  statutes  there  are  no  general  laws  imposing  criminal  pen- 
alties upon  those  who  enter  into  conflicts  of  interest  in  breach 
of  fiduciary  duties.  Before  adopting  extreme  measures  it  is  wise 
to  see  whether  milder  sanctions  are  sufficient. 

(2)  The  requirements  of  reporting  and  publication  will  help 
the  labor  unions  to  better  regulate  their  own  affairs.  The  mem- 
bers may  vote  out  of  offxce  any  individual  whose  personal  finan- 
cial interests  conflict  with  his  duties  to  the  members.  Under 
existing  law  the  officers  who  violate  their  duty  of  loyalty  to  the 
members  are  liable  in  damages  and  can  be  compelled  to  account 
to  the  union  for  all  their  profits;  reporting  and  publicity  would 
facilitate  legal  action.  The  AFL-CIO  Ethical  Practices  Commit- 
tee could  take  steps  to  enforce  the  codes  on  the  basis  of  informa- 
tion brought  to  light  by  the  Government  just  as  it  has  done  with 
information  brought  out  by  the  McClellan  committee. 

(3)  The  reports  would  furnish  a  sound  factual  basis  for  further 
action  in  the  event  that  other  legislation  is  required. 

TRUSTEESHIPS 

Constitutions  of  many  international  unions  authorize  the  inteina- 
tional  officers  to  suspend  the  noi-mal  processes  of  government  of  local 
unions  and  other  subordinate  bodies,  to  supervise  their  internal  activity 
and  assume  control  of  their  property  and  funds.  These  "trusteeships"' 
(or  "receiverships"  or  "supervisorships,''  as  they  are  sometimes  called) 
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are  among  the  most  ctfective  devices  which  responsible  international 
officers  liave  to  insure  order  Avithin  their  organization.  In  general,  they 
liaA'e  been  widely  used  to  prevent  corruption,  mismanagement  of  union 
funds,  violation  of  collective  bargaining  agreements,  infiltiation  of 
Connnunists;  in  short,  to  preserve  the  integrity  ond  stability  of  the 
organization  itself.  However,  labor  history  and  the  hearings  of  the 
McClellan  committee  demonstrate  that  in  some  instances  trusteeships 
have  been  used  as  a  means  of  consolidating  the  power  of  corrupt  union 
officers,  plundering  and  dissipating  the  resources  of  local  unions,  and 
preventing  the  growth  of  competing  political  elements  within  the 
organization. 

The  present  rules  of  law  applicable  to  union  trusteeships  furnish 
inadequate  protection  for  two  reasons. 

The  legal  theory  applied  by  the  courts  is  often  inadequate.  A  trustee- 
ship will  ordinarily  be  set  aside  unless  the  local  is  given  a  fair  hearing 
including  notice  of  the  charges  and  an  opportunity  to  defend.  But  if 
the  forms  of  fair  procedure  are  observed  there  appears  to  l)e  little  the 
courts  can  do  and  there  are  very  few  cases  staying  or  upsetting  trustee- 
ships upon  substantive  grounds.  ISien  have  frequently  been  subjected 
to  fines  as  large  as  $1,00(^  for  bringing  suit  against  a  union ;  others  have 
been  expelled  from  membership. 

The  Committee  on  Labor  and  Public  Welfare  therefore  concurs 
in  the  select  committee's  recommendation  that  there  should  be  a 
"limitation  on  the  right  of  internationals  to  place  local  unions  in 
trusteeship."  The  bill  places  limits  on  the  reasons  for  which  trustee- 
ships can  be  imposed  and  the  period  for  which  they  may  be  continued. 
At  the  same  time  the  bill  has  been  careful  not  to  interfere  with  the 
necessary  and  fully  legitimate  use  of  trusteeships,  including  compli- 
ance with  provisions  of  the  union's  constitution  insofar  as  they  are 
consistent  with  the  standards  of  the  act. 

Section  202  of  the  bill  sets  up  two  standards  for  testing  the  legality 
of  a  trusteeship. 

First,  the  trusteeshi]^  must  conform  to  the  constitution  and  bylaws 
of  the  labor  organization. 

Second,  the  trusteeship  must  be  imposed  for  one  of  the  three  follow- 
ing purposes — 

correcting  corruption  or  financial  malpractice,  assuring  the 
performance  of  collective  bargaining  agreements  or  other 
duties  of  a  bargaining  representative,  restoring  democratic 
procedures,  or  otherwise  carrying  out  the  legitimate  objects  of 
such  labor  organization. 

The  bill  does  not  specify  in  detail  all  of  the  reasons  for  which  a  trus- 
teeship may  be  im]iosed.  For  instance,  the  elimination  of  Communist  or 
other  forms  of  subversion  has  long  been  recognized  by  the  courts  as 
a  justification  for  imposing  a  trusteeship.  More  rigid  standards  than 
these  might  prevent  international  intervention  when  fully  justified. 
It  should  not  be  difficult  to  decide  whether  the  general  tests  are  met  in 
a  particular  case  after  all  the  facts  have  been  developed.  Congress  has 
followed  the  same  course  in  dealing  with  "restraint  of  trade''  and  "un- 
fair methods  of  competition." 

The  bill  supi:)lies  a  guideline  for  determining  whether  a  trusteeship 
meets  the  statutory  standard.  Recognizing  the  delicate  judgments 
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wliich  international  officers  are  called  upon  to  make  in  imposing  a 
trusteeship  and  conscious  of  the  relative  inexpertness  of  outsiders,  the 
bill  provides  that  for  18  months  a  trusteeship- 
shall  be  presumed  valid  *  *  *  and  shall  not  be  subject  to  at- 
tack during  such  period  except  upon  clear  and  convincing 
I)roof  that  the  trusteeship  was  not  established  in  good  faith 
for  a  purpose  allowable  under  section  202. 

The  presumption  is  available,  however,  only  if  the  trusteeship  was 
instituted  in  procedural  confonnity  with  the  constitution  and  bylaws 
of  the  international  labor  organization  and  authorized  or  ratified  after 
a  fair  hearing  either  by  its  executive  board  or  other  body  provided  in 
its  constitution.  This  limitation  will  encourage  the  use  of  fair  proce- 
dure within  the  union.  The  purpose  is  to  make  it  plain  that  an  honest 
decision  by  the  international  officials  is  not  to  be  overturned  during  the 
first  18  months  of  the  receiAei-ship  upon  a  question  of  fact  or  of  degree 
or  of  judgment  as  to  the  necessity  for  imposing  it.  The  initial  suspen- 
sion of  local  self-government  is  usually  warranted  by  the  needs  of  the 
organization,  and  it  would  unreasonably  impair  the  independence  of 
labor  unions  to  allow  much  scope  at  this  point  for  tlie  Government  to 
review  the  judgment  of  union  officials  upon  the  needs  of  the  organiza- 
tion or  the  best  means  of  efi'ectuating  them.  On  the  other  hand,  if  dis- 
honesty or  bad  faith  is  proved,  the  bill  i^rovides  a  direct  and  effective 
remedy. 

The  local  emergency  which  justifies  intervention  by  the  international 
union  can  usually  be  corrected  within  a  year  or  two.  There  is  consider- 
able temptation,  therefore,  to  impose  a  rigid  statutory  limit  upon  dura- 
tion of  a  trusteeship  such  as  the  1-year  period  proposed  in  S.  1137. 
Upon  more  careful  analysis  however,  the  dangers  of  any  arbitrary  time 
limit  become  clear.  If  Communists  capture  a  local  union,  it  may  be  more 
than  a  year  before  the  international  officers  can  build  up  a  group  of 
loyal  trade  unionists  able  and  willing  to  govern  their  own  affairs  under 
continued  harassment  from  the  Communist  minority.  Unhappily  the 
entire  leadership  of  a  local  may  be  corrupt  and  its  ouster  may  leave  a 
vacuum  not  easil}^  filled.  For  such  reasons,  there  must  be  some  provision 
for  flexibility. 

The  bill  approaches  this  problem  by  reversing  the  presumption 
which  applies  during  the  first  18  months.  Section  204(c)  provides 
that — 

After  the  expiration  of  18  months  the  trusteeship  shall  be 
presumed  invalid  *  *  *  and  its  discontinuance  shall  be  de- 
creed unless  the  labor  organization  shall  show  by  clear  and 
convincing  proof  that  the  contimiation  of  the  ti-usteeship  is 
necessary  for  a  purpose  allowable  under  section  202. 

If  a  trusteeship  is  needed  for  more  than  18  months,  the  intei-national 
officers  ought  to  be  able  to  demonstrate  the  reason  for  its  continuation. 
The  bill  also  deals  with  two  specific  abuses  sometimes  incident  to  the 
imposition  of  trusteeships.  It  forbids  the  transfer  by  an  intiu-national 
union  of  any  funds  of  the  local  except  normal  per  capita  tax  and  assess- 
ments payable  by  subordinate  bodies  not  in  ti'usteeship.  This  will 
prevent  the  appointment  of  trustees  for  the  purpose  of  "milking''  a 
local  treasury.  The  same  section  makes  it  imlawfid  to  count  the  votes 
of  the  delegates  designated  to  repi-esent  a  local  union  hold  in  receiver- 
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ship  at  a  convention  unless  the  delegates  are  elected  by  a  general 
vote  of  the  menibersliip  in  a  secret  ballot.  This  would  prevent  the 
use  of  trusteeships  in  order  to  control  the  choice  of  delegates  to  an 
international  convention. 

The  i-estrictions  upon  improper  trusteeships  would  be  enforced  by 
action  in  the  district  courts  of  the  United  States.  Under  the  bill, 
a  union  member  or  local  union  may  file  a  complaint  with  the  Secretary 
of  Labor,  who  is  directed  to  investigate  the  complaint.  If  he  finds 
probable  cause  to  believe  that  the  act  has  l^een  violated,  the  Secretary 
is  to  bring  a  suit  to  enjoin  the  violation  and  secure  such  other  relief  as 
may  be  appiopriate.  The  name  of  the  comi)lainant  is  not  be  be  dis- 
closed in  order  to  protect  him  against  reprisals. 

The  suit  would  be  tried  in  the  same  manner  as  any  proceeding  in 
■equit}'  except  that  the  presumptions  described  above  would  be  con- 
trolling in  the  absence  of  countei-vailing  evidence. 

Interim  relief  would  not  ordinarily  be  appropriate  but  the  court 
would  have  power  to  issue  a  temporary  injunction  if  necessary  to 
prevent  misappropriation  of  the  assets  of  the  local  union.  If  a 
trusteeship  Avere  found  invalid  upon  the  complainants'  proof,  or 
because  18  months  had  expired  and  clear  and  convincing  proof  had 
not  been  adduced  justifying  the  continuance  of  the  trusteeship,  the 
court  would  enter  a  decree  discontinuing  the  trusteeship  and  turning 
the  affairs  of  the  local  union  back  to  its  members.  If  the  need  for 
continuance  is  established  the  court  might  follow  sevei-al  courses  of 
action.  It  might  dismiss  the  complaint  without  prejudice  leaving 
the  way  open  for  a  subsequent  suit  in  the  event  that  the  trusteeship 
was  continued  without  justification.  It  might  retain  jurisdiction  in 
order  to  watch  OA'er  the  trusteeship  and  determine  when  it  was  to  be 
discontinued.  Or  it  might  enter  a  decree  approving  the  continuation 
of  the  trusteeship  for  a  fixed  period  of  time.  The  choice  should  be 
made  according  to  the  necessities  of  the  particular  case. 

Enactment  of  the  bill  will  not  affect  the  right  of  a  local  union  or 
its  members  to  challenge  a  ti'usteeship  in  the  State  courts.  Section 
206  explicitly  preserves  existing  rights  and  remedies  except  that  the 
final  judgment  in  any  suit  brought  by  the  Secretary  of  Labor  will 
bind  both  the  union  and  the  members.  Individual  union  members 
will  therefore  have  a  choice  between  suing  in  the  State  courts  under 
the  common  law  or  invoking  the  provisions  of  the  Federal  statute. 
On  the  other  hand,  suits  under  the  Federal  statute  will  be  confined 
to  actions  bi'ought  by  the  Secretary  of  Labor. 

Finally,  it  should  be  noted  that  the  bill  covers  the  same  ground  as 
similar  jn-o^asion  in  S.  748  and  S.  llo7.  The  committee  believes  that 
the  provision  in  this  bill  is  clearer  and  will  more  effectivelj^  carry  out 
the  basic  purpose  sought  bj'  each  of  the  three  bills. 

ELECTIONS 

The  interim  report  of  the  ]McClellan  committee  recommended  the 
enactment  of  legislation  providing  for  the  periodic  elections  of  labor- 
union  officers  and  the  use  of  secret  ballots  in  union  elections.  The 
AFL-CIO  ethical  practices  code  contains  provisions  for  periodic  and 
free  elections.  The  committee  bill  would  establish  such  requirements 
and  provide  machinery  for  their  enforcement. 
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It  needs  no  argument  to  demonstrate  tlie  importance  of  free  and 
democratic  union  elections.  Under  the  National  Labor  Relations 
and  Railway  Labor  Acts  the  union  which  is  the  bai-o-ainins:  represent- 
ative  has  power,  in  conjunction  Avith  the  employer,  to  fix  a  man's 
wages,  hours,  and  conditions  of  employment.  The  individual  em- 
ployee may  not  lawfully  negotiate  with  his  employer.  He  is  bound 
by  the  union  contract.  In  practice,  the  union  also  has  a  significant 
role  in  enforcing  the  grievance  procedure  where  a  man's  contiact 
rights  are  enforced.  The  Government  which  gives  unions  this  power 
has  an  obligation  to  insure  that  the  officials  who  wield  it  are  res))onsive 
to  the  desires  of  the  men  and  women  whom  they  represent.  The  best 
assurance  which  can  be  given  is  a  legal  guaranty  of  free  and  periodic 
elections.  The  responsiveness  of  union  officers  to  the  will  of  the 
members  depends  upon  the  frequency  of  elections,  and  an  honest 
count  of  the  ballots.  Guaranties  of  fairness  will  preserve  the  con- 
fidence of  the  public  and  the  members  in  the  integrity  of  union 
elections. 

The  committee  bill  requires  the  election  of  the  officers  of  inter- 
national unions  not  less  frequently  than  every  5  years  either  by  secret 
ballot  or  at  a  convention  of  delegtes  chosen  by  secret  ballot.  Local 
union  officials  are  to  be  elected  by  secret  ballot  not  less  often  than  every 
3  years. 

In  the  case  of  both  international  and  local  unions,  members  of 
executive  boards  or  other  governing  bodies  are  also  required  to  be 
elected  by  secret  ballot.  The  bill  recognizes  that  in  some  unions  inter- 
mediate bodies  exei-cise  responsible  governing  power  and  specifies  that 
the  members  of  such  bodies  as  systems  boards  in  the  railroad  industry 
be  elected  by  secret  ballot  of  the  members  of  the  union  or  union  officers 
elected  by  the  members  by  a  secret  ballot. 

The  bill  provides  other  guarantees  of  fair  elections. 

(1)  It  guarantees  every  member  notice  of  a  secret-ballot  election 
of  officers  or  convention  delegates.  The  notice  must  be  given  by  mail 
addressed  to  the  member's  last  known  home  address  not  less  than 
15  days  before  the  election  except  when  the  election  is  to  be  held  at 
the  regular  time  specified  in  the  constitution  or  bylaws  on  file  with  the 
Secretary  of  Labor.  In  tlie  latter  situation  notice  by  mail  is  unneces- 
sary because  union  members  usually  have,  and  will  always  be  able  to 
obtain,  copies  of  their  union's  constitution  and  bjdaws. 

(2)  A  reasonable  opportunity  to  nominate  candidates  is  assured. 

(3)  Every  candidate  for  local  union  office  is  entitled  through  use  of 
union  mailing  lists  and  distribution  machinery  to  distribute  at  his  own 
expense  material  in  support  of  his  candidacy  to  every  member  of  the 
union. 

(4)  Every  candidate  for  office  is  guaranteed  the  right  to  have  an 
observer  present  during  the  balloting  and  at  the  counting  of  the  ballots. 

(5)  All  members  in  good  standing  must  be  permitted  to  vote  without 
coercion  or  restraint.  The  bill  forbids  intimidation  of  voters  or  denials 
of  the  right  to  vote.  Under  the  bill  each  member  in  good  standing 
"is  entitled  to  one  vote."  Although  this  provision  does  not  guarantee 
the  right  to  cast  a  vote  except  at  the  time  and  place  fixed  for  the 
election  it  prevents  the  establishment  of  special  classes  of  membersliip 
not  entitled  to  vote  and  assures  that  all  ballots  will  count  equally. 
The  bill  also  insures  that  no  union  member  be  denied  the  right  to  vote 
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because  of  a  delay  in  forwarding  to  the  union  dues  collected  by  an 
employer  under  a  checkoff  system. 

(6)  All  records  pertaining  to  the  election  are  to  be  preserved.  This 
is  necessary  to  enable  higher  union  officials  and  the  Government  to 
investigate  charges  of  dishonesty. 

(7)  Union  officials  are  forbidden  to  expend  union  dues,  assessments. 
and  similar  compulsory  levies  upon  the  members  to  pay  campaign 
workers  or  meet  the  other  campaign  expenses  of  candidates.  This 
does  not  mean,  of  course,  that  union  officials  could  not  contmue 
their  normal  activity.  Employers  are  also  forbidden  to  finance  candi- 
dates in  union  elections. 

(8)  Court  proceedings  are  provided  for  noncompliance  with  the 
provisions  of  the  union  constitution  and  bylaws  governing  elections. 

The  foregoing  provisions  are  to  be  enforced  by  the  Secretary  of 
Labor,  upoii  complaint  of  any  imion  member,  thi-ough  court  action 
similar  to  the  proceedings  to  lift  improper  trusteeships.  In  filing"  a 
complaint  the  member  must  show  that  he  has  pursued  any  remedies 
available  to  him  within  the  union  and  any  parent  body  in  a  timely 
manner.  This  nile  presen-es  a  maximum  amount  of  independence 
and  self-government  by  giving  ever^^  international  union  the  oppor- 
tunity to  correct  improper  local  elections.  If  the  member  is  denied 
relief  by  the  union  or  can  obtain  no  decision  from  the  union  one  way 
or  the  other  within  3  months,  he  may  complain  to  the  Secretary. 
Since  time  is  of  the  essence,  no  complaint  maj^  be  entertained  which 
is  filed  more  than  1  month  after  the  union  has  denied  a  remedy  or  the 
3-month  period  has  expired. 

The  Secretary  is  directed  to  investigate  the  complaint  and  determine 
whether  there  is  probable  cause  to  believe  that  an  election  was  not 
held  in  conformity  with  the  requirements  of  the  bill.  Since  an  election 
is  not  to  be  set  aside  for  technical  violations  but  only  if  there  is  reason 
to  believe  that  the  violation  has  probably  affected  the  outcome  of  the 
election,  the  Secretary  would  not  file  a  com]:)laint  unless  there  were 
also  probable  cause  to  believe  that  this  condition  was  satisfied.  The 
Secretary  would  file  his  complaint  in  the  district  court  of  the  United 
States  for  the  district  in  which  the  union  maintains  its  principal  office. 
After  a  hearing  on  the  meiits  the  court  would  determine  whether  a  A'io- 
lation  had  occurred  which  might  have  affected  the  outcome  of  an  elec- 
tion. If  so,  the  court  is  to  direct  a  new  election  under  the  supervision 
of  the  Secretary.  After  the  election  the  Secretary  would  ceilify  the 
names  of  the  persons  elected  and  enter  an  appropriate  decree  declaring 
them  to  be  the  officeis  of  the  labor  organization.  The  court  on  taking 
cognizance  of  a  complaint  is  empowered  to  protect  the  assets  of  the 
union  in  an  appropriate  manner. 

Section  203  of  the  bill  specifically  presers^es  rights  and  remedies 
which  union  members  have  under  existing  law^  to  insure  compliance 
with  provisions  of  a  union's  constitution  and  bylaws  relating  to  elec- 
tions prior  to  the  conduct  of  an  election.  However,  since  the  bill  pro- 
vides an  effective  and  expeditious  remedy  for  overtli rowing  an  im- 
properly held  election  and  holding  a  Jiew  election,  the  Federal  remedy 
is  made  the  sole  remedy  and  private  litigation  would  be  precluded. 

There  is  great  need  for  uniformity  in  the  laws  governing  union 
elections.  International  and  national  unions  operate  in  many  States. 
It  would  be  confusing,  unduly  burdensome,  and  often  impossible  for 
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tliem  to  comply  with  a  A-ariety  of  election  laws.  The  same  considera- 
tions apply,  with  somewhat  lesser  force,  to  local  unions,  a  considerable 
number  of  which  function  in  several  States.  Also,  the  burden  of  check- 
in^j  compliance  will  fall  upon  the  international  union.  It  is  easier  to 
enforce  one  uniform  rule  than  a  ci-azy  quilt  of  State  legislation  and 
court  decisions.  Ill-considered  State  laws  would  interfere  with  the 
national  labor  policy.  Too  stringent  laws  would  handicap  unions  in 
dealing  with  employers.  Too  frequent  elections  may  keep  a  union  in  a 
state  of  turmoil  and  could  result  in  instability  in  collective  bargaining 
relationships  with  employers. 

Accordingly,  section  803  provides  that  no  labor  organization  subject 
to  the  bill  shall  be  required  by  State  law  to  hold  elections  with  greater 
frequency  or  in  a  different  manner  than  is  provided  in  the  act. 

One  final  point  is  significant.  Since  union  business  must  not  be 
brought  to  a  standstill  whenever  an  election  is  challenged,  it  is  neces- 
sai-y  to  make  some  provision  for  the  conduct  of  lousiness  while  the  pro- 
ceeding is  in  progress.  It  would  be  intolerable  for  tlie  Government 
to  appoint  outsiders  to  act  as  receivers.  The  choice  lay  between  keep- 
ing the  old  officers  in  office  or  allowing  the  new  officers  to  enter  upon 
their  duties  even  though  theii-  right  may  be  challenged.  The  latter 
course  seems  preferable.  A  union  election  should  ho  presmned  valid 
until  the  contrary  can  be  reasonably  established.  There  would  be  the 
least  disrTiption  of  normal  procedure  within  the  union  if  they  were  con- 
tinued in  office.  However,  the  ultimate  decisions  upon  this  pc^nt 
should  be  made  by  the  labor  unions  themselves.  Consequently,  section 
302(a)  provides  that  pending  a  final  court  decision  the  affaii's  of  the 
iniion  should  be  administered  by  the  new  officers  or  in  such  other 
manner  as  the  constitution  and  bylaws  might  ])i-ovide.  An  em])loyer 
Avho  dealt  with  such  officers  woidd  satisfy  any  duties  under  the  Xa- 
tional  Labor  Relations  Act.  The  collective-bar.Qfaining  agreements 
they  negotiated  would  be  legally  binding  upon  the  union. 

CODES   OF   ETHICAL   PRACTICES 

One  of  the  purposes  of  the  bill,  as  set  forth  in  subsection  (c)  of 
section  2.  is  to  encourage  voluntary  action  by  labor  organizations  and 
employers  engaged  in  industries  affecting  commerce,  through  the 
adoption  of  codes  of  ethical  practices  and  suitable  publication  thereof, 
to  eliminate  and  prevent  improper  activities  in  the  administration  of 
their  affairs,  in  their  financial  transactions,  and  in  their  relations  with 
each  other.  Title  IV  contains  provisions  designed  to  effectuate  this 
congressional  policy.  An  Advisory  Committee  on  Ethical  Practices, 
chosen  by  the  Secretary  of  Labor  from  panels  nominated  by  bona  fide 
national  and  international  labor  organizations,  national  or  industry- 
wide employer  associations,  and  the  public,  would  be  established  to 
advise  the  Secretary  in  the  administration  of  the  bill. 

The  committee  believes  that  it  is  in  the  national  interest  that  na- 
tional and  international  labor  organizations  and  nationwide  and  in- 
dustrywide associations  of  employers  engaged  in  industries  affecting 
commerce  should  voluntarily  adopt  or  subscribe  to  codes  of  ethical 
practices  obligating  such  labor  organizations  or  employers,  as  the  case 
may  be,  to  adhere  to  principles  and  procedures  which,  with  chie  regard 
to  their  traditions  and  background  and  their  customary  forms  and 
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procedures,  will  effectively  eliminate  and  prevent  improper  and  un- 
ethical activities  in  the  administration  of  their  affairs  in  the  use  and 
expenditure  of  their  funds,  and  in  their  relations  with  each  other. 
This  provision  is  an  integral  part  of  the  prog-ram  of  reporting  and 
disclosure,  accompanied  by  Government  regulation  of  trusteeships  and 
union  elections,  which  the  committee  believes  will  be  effective  in  cor- 
recting abuses  in  the  labor  and  management  field  and  in  affording 
necessary  protection  of  the  rights  and  interests  of  employees  and  the 
l^ublic  generally. 

Labor  and  management,  as  well  as  the  Government,  have  important 
and  primary  responsibilities  in  this  field,  and  the  committee  is  con- 
vinced that,'  if  rigid  governmental  controls  over  their  internal  affairs 
are  to  be  avoided,  labor  organizations  and  employers  must  and  can 
do  much  through  their  own  voluntary  actions  to  eliminate  and  prevent 
financial  malpractices  and  unethical  conduct  on  the  part  of  labor 
organizations,  employers,  labor-relations  consultants,  and  their  offi- 
cers, agents,  and  representatives.  It  would  be  a  mistake  for  either 
labor  organizations  or  employers  to  treat  the  provisions  of  the  bill  as 
if  they  embraced  a  comprehensive  code  of  ethical  conduct.  The  provi- 
sions of  the  bill  are  not  to  be  interpreted  as  taking  the  place  of,  or 
excusing  noncompliance  with  established  standards  of  proper  conduct 
or  any  "voluntarily  adopted  labor  or  management  ethical  practices 
code.  Nor  are  they  to  be  interpreted  as  precluding  further  voluntary 
action  by  labor  and  management  to  promote  fair  and  ethical  conduct 
of  their  respective  affairs  and  their  relations  with  each  other. 

The  committee  is  convinced  that  rigid  governmental  controls  should 
be  avoided  if  it  is  at  all  possible  to  do  so.  It  is  also  convinced  that 
labor  and  management  have  considerable  capacity  to  regulate  their 
own  affairs  through  their  own  voluntary  actions.  The  intent  of  title  IV 
is  to  encourage  them  to  do  so  by  giving  specific  recognition  to  codes 
of  ethical  practices  and  behavior  which  they  adopt  voluntarily  or  to 
which  they  voluntarily  subscribe. 

The  committee  has  noted  with  satisfaction  the  actions  that  have 
been  taken  by  the  American  Federation  of  Labor  and  Congress  of 
Industrial  Organizations  to  deal  with  the  problems  of  corrupt  and 
undemocratic  influences  in  some  of  its  affiliates.  The  federation  has 
adopted  six  codes  of  ethical  practices  dealing  with  the  issuance  of 
local  union  charters,  administration  of  health  and  Avelfare  funds, 
elimination  of  racketeers,  crooks.  Communists,  and  Fascists  from 
union  office  or  employment,  prevention  of  conflicts  of  interest  in  re- 
spect to  investments  and  business  interests  of  union  officials,  regula- 
tion of  the  financial  practices  and  proprietary  activities  of  unions 
(including  accounting  and  financial  controls),  and  safeguarding  of 
miion,  democratic  processes.  In  addition,  it  has  established  a  com- 
mittee on  ethical  practices  to  investigate  situations  where  there  is 
reason  to  believe  affiliates  are  dominated,  controlled,  or  substantially 
influenced  in  the  conduct  of  their  affairs  by  any  corrupt  influences. 

The  labor  movement's  record  of  dealing  with  corrupt  influence 
within  its  ranks  is  impressive.  As  a  result  of  investigations,  findings, 
and  recommendations  by  the  Ethical  Practices  Committee,  the  Inter- 
national Brotherhood  of  Teamsters,  Chauffeurs,  Warehousemen,  & 
Helpers  of  America;  the  Bakery  &  Confectionary  Workers'  Inter- 
national Union  of  America ;  and  the  Laundry  "Workers'  International 
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Union,  were  expelled  from  the  AFL^CIO  at  its  second  constitutional 
con\ention  held  in  December  1057.  At  the  present  time,  the  Teams- 
ters' Union  is  being  operated  under  supervision  of  a  monitorship  ap- 
pointed by  the  U.S.  District  Court  for  the  District  of  Columbia,  and 
new  affiliates  which  have  drawn  in  large  sections  of  the  expelled 
unions,  have  been  chartered  by  tlie  AFL-CIO  in  the  bakery  and  con- 
fectionary and  laundry  fields. 

The  Allied  Industrial  Workers  of  America  were  placed  on  probation 
but  were  subsequently  restored  to  good  standing  as  affiliates  as  a 
result  of  steps  taken  by  them  at  the  direction  of  the  federation,  to 
eliminate  corrupt  elements  from  their  ranks.  The  Distillery,  Recti- 
fving  &,  Wine  Workers'  International  Union  and  the  United  Textile 
Workers  of  America  were  placed  on  probation.  After  questions  were 
raised  about  the  conduct  of  some  leaders  of  the  Amalgamated  jNIeat 
Cutters  &  Butcher  Workmen  of  North  America,  the  International 
Union  of  Operating  Engineers,  and  the  Hotel  &  Restaurant  Employees' 
and  Bartenders'  International  Union,  these  unions  took  steps  to  put 
their  own  houses  in  order.  The  International  Jewelry  Workers'  Union, 
after  investigation  by  the  ethical  practices  committee,  has  accepted 
a  status  of  voluntary  trusteeship;  its  officers  resigned  and  a  trustee 
to  administer  its  aii'airs  temporarily  was  appointed  by  AFL-CIO 
President  George  Meany. 

These  actions  by  the  labor  movement  to  deal  with  corrupt  and  un- 
democratic influences,  in  the  committee's  judgment,  demonstrate  the 
im]^ortance  of  avoiding  rigid  Government  regulations  wliich  might 
undermine  organized  labor's  own  voluntary  efforts  to  put  and  keep 
its  Iiouse  in  order.  The  committee  believes  that  such  efforts  should 
receive  positive  and  emphatic  encouragement.  In  this  connection, 
AFL-CIO  President  George  JMeanv  testified  before  the  committee : 

Our  codes  of  ethical  practices  implement  and  give  effect  to 
provisions  contained  in  the  constitution  of  the  AFL-CIO 
which  are  designed  to  keep  our  federation  "free  from  any  and 
all  corrupt  influences  and  from  the  undermining  efforts  of 
Communist,  Fascist,  or  otiier  totalitarian  agencies  who  are 
opposed  to  the  basic  principles  of  our  democracy  and  of  free 
and  democratic  trade  unionism."  These  provisions  are  bind- 
ing upon  each  of  our  affiliates.  Thus,  violations  of  rights  and 
principles  established  in  our  code  on  union  democratic  proc- 
esses are  at  the  same  time  violations  of  our  constitution.  We 
are  determined,  we  have  the  power — and  we  believe  we  have 
shown  we  liave  the  capability — under  our  constitution,  to  en- 
force the  constitutional  provisions  and  the  codes  that  imple- 
ment them,  to  which  I  have  referred. 

Many  of  tlie  principal  substantive  provisions  of  the  bill  reflect  tradi- 
tional concepts  of  trade  union  morality  and  conduct  which  are  already 
eml^odied  in  the  AFL-CIO  codes  of  ethical  practices.  Title  IV  of  the 
bill  makes  clear  tliat  a  large  measure  of  responsibility  for  elimination 
and  prevention  of  improper  conduct  is  to  continue  to  rest  on  the  labor 
movement  itself. 

Similar  responsibilities  also  rest  under  the  bill  upon  emplovers  and 
tjieir  national  and  industrywide  association.  Recently,  the  National 
Association  of  ]Nranufacturei'S  published  a  code  of  ethical  practices 
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outlining  certain  principles  of  ethical  employer  conduct  in  the  lahor- 
manao-ement  iielcl.  Title  IV  is  designed  to  encourage  further  supple- 
mentation and  implementation  of  actions  of  this  kind  by  employers 
and  their  associations  in  the  same  way  as  it  encourages  such  action  on 
the  part  of  national  and  international  labor  organizations. 

In  order  that  the  Congress  may  have  an  opportunity  to  review  the 
adequacy  of  volunt^ary  self-policing  efforts  undertaken  'oy  national  and 
international  labor  oro-anizations,  and  of  nationwide  and  industrv^^'ide 
associations  of  employers  engaged  in  industries  affecting  commerce  to 
eliminate  improper  activities  in  the  administration  of  their  affairs 
and  the  use  and  expenditure  of  their  funds,  the  bill  provides  that  the 
Secretary  of  Labor  is  to  submit  to  the  Congress  within  o  years  a  report 
and  recommendations,  based  upon  the  experience  of  labor  organiza- 
tions and  employers  in  adoiDting  and. implementing  codes  of  ethical 
practices.  The  Secretary  would  also  be  autliorized  to  include  interim 
rejiorts  on  these  matters  in  his  annual  report  to  the  Congress. 

"no  man's  land" 

One  of  the  most  difficult  problems  with  which  Congress  is  concerned 
in  the  labor-management  held  is  the  so-called  "no  man's  land." 

A"\liat  is  the  "no  man's  land"?  Why  does  it  exist?  The  problem 
exists  in  part  because  the  Xational  Labor  Eelations  Board  has  alleged 
that,  there  is  a  limit  at  some  point  to  the  number  of  cases  wliich  it  is 
'able  to  handle.  Too  many  cases  mean  too  much  delay. 

The  NLRB,  confronted  with  a  rising  backlog  of  cases,  cuts  down  on 
its  caseload  by  refusing  to  assert  jurisdiction  in  cases  arising  in 
industries  doing  less  than  a  certain  dollar  ^•olume  of  bnsiness.  It  lias 
resorted  to  this  device  for  a  number  of  years.  In  this  way,  it  effec- 
tively excludes  a  large  number  of  smaller  enterprises  from  the  coverage 
of  the  Taft-Hartley  Act.  The  employers,  the  employees,  and  the 
unions  so  excluded  are,  therefore,  without  remedies  under  the  Federal 
statute.  By  virtue  of  rulings  bv  the  Federal  courts  (see  Giiss  v. 
Utah  Lahor  Relations  Board,  3;">2  U.S.  817)  the  parties  so  excluded 
from  Federal  coverage  may  not  bring  their  disputes  to  State  agencies 
or  State  courts.  The  rationale  of  this  decision  is  that  Congress, 
having  legislated  in  a  wide  area  of  labor-management  relations,  has 
preempted  the  field,  i.e..  that  field  covered  by  the  commerce  power. 
Since,  therefore,  the  excluded  parties  have  neither  Federal  nor  State 
remedies  available  to  them,  they  are  said  to  be  in  the  "no  man's 
land." 

The  "no  man's  land"  problem  has  received  much  discussion  and 
consideration  on  every  occasion  ^vhen  the  Congress  has  considered 
Taft-IIaitley  amendinents.  On  two  occasions  the  Senate  has  rejected 
the  apiH-oacii  to  this  })i-oblem  which  would  permit  the  States  to  apply 
their  own  law,  either  through  State  courts  or  adminisitrative  agencies, 
to  labor  disputes  over  Avhich  the  XLUB  refused  to  assert  jurisdiction. 

The  U.S.  Senate,  in  Mav  of  1954,  was  presented  with  a  solution  to 
the  "no  man's  land"  problem  (S.  2650,  8od  Cong.,  2d  sess.)  which 
would  have  permitted  State  labor  relations  agencies  or  State  couits  to 
assume  jurisdiction  in  any  labor  dispute  or  class  of  cases  over  which 
the  Board  had  declined  to  assert  its  own  jurisdiction.  This  solution 
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was  rejected  by  the  Senate  when  it  recommitted  S.  2050  to  tlie  Com- 
mittee on  Labor  and  Public  Welfare  for  additional  study. 

Again  in  the  85th  Congress  in  its  consideration  of  S.  0974.  the 
Senate  rejected  an  amendment  to  the  pending  bill  which  would  have 
had  tlie  same  effect. 

In  the  liglit  of  the  fact  that  only  12  States  have  any  kind  of  labor- 
relations  laws,  either  enforced  l^y  courts  or  by  administrative  agencies, 
employees  and  employers  in  the  remaining  States  would  be  without 
remedies  in  the  field  of  labor-management  relations  except  those  that 
might  be  applicable  under  the  common  law. 

Such  a  solution  would  also  mean  that  the  Fedei-al  Government  had 
in  effect  approved  of  the  administrative  determinations  of  the  Na- 
tional Labor  Relations  Board  in  constricting  the  areas  to  which  a 
national  Federal  ):)olicy  in  the  field  of  lal)or-management  relations 
should  be  applicable.  (The  Supreme  Court  noted  in  the  Guss  case 
that  it  had  never  apj^roved  any  jurisdictional  standards.) 

It  would  mean  that  remedies  available  to  employers  and  employees 
would  vary  drastically  from  State  to  State. 

Even  in  areas  where  State  courts  might  be  able  to  handle,  in  some 
fashion,  probleuis  of  unfair  labor  practices,  at  least  where  the  conduct 
was  tortious  apart  from  the  statute,  there  would  be  no  provision  for 
determining  representation  problems,  and  thus  both  emj^loyers  and 
employees  Avould  have  to  resort  to  tests  of  economic  strength  to  deter- 
mine the  issue  of  re})resentation. 

Moreover,  the  principal  reason  stated  by  the  Board  for  its  refusal 
to  exercise  its  full  jurisdiction  is  that  it  already  has  a  backloir  and 
could  not  handle  more  cases.  State  courts  throughout  the  land  have 
critical  problems  of  backlog  and  delay,  so  that  shifting  the  burden 
would  result  in  no  improvement. 

The  committee  concurs  in  the  past  decisions  of  the  Senate  in  this 
area  for  the  foregoing  reasons.  After  careful  consideration  of  various 
alternatives  this  year,  the  committee  concludes  that  the  approach  taken 
by  section  601  of  the  reported  bill  is  the  soundest  of  the  proposals  thus 
far  suggested. 

The  purpose  of  section  601  is  as  follows : 

1.  To  require  that  the  National  Labor  Relations  Board  exercise 
its  jurisdiction  to  the  full  extent  permitted  1\v  tlie  connnerce  clause. 

2.  In  order  to  permit  the  States  to  handle  certain  labor  relations 
cases,  the  Board  is  authorized  to  enter  into  an  agreement  with  a 
suitable  State  agency  whereby  "such  agency  is  designated  as  the  agent 
of  the  Board*'  to  aduiinister  the  Taft-Hartlev  Act  in  "no  man's  land." 
Such  agreement  shall  be  subject  to  termination  if  the  Board  finds  the 
State  agency  is  failiuir  to  comply  with  the  agreement. 

?).  To  preserve  uniform  a]:)plication  of  the  act,  the  following  devices 
have  been  incorporated  into  the  amendment : 

(a)  All  cases  with  which  the  State  agency  refuses  to  proceed  may 
be  appealed  to  the  National  Board  in  the  same  manner  as  now  used 
when  a  regional  office  declines  to  j)roceed. 

(h)  All  enforcement  cases  shall  be  handled  by  the  National  Board 
in  the  same  manner  as  the  Board  handles  its  own  cases. 

((")  Injunctions  can  be  obtained  in  the  Federal  district  courts  only 
upon  clearance  with  the  Board's  Washington  office  in  the  same  man- 
ner as  now  required. 
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4.  To  allow  flexibility  in  the  form  of  the  State  agency,  it  is  not 
required  that  a  General  Counsel,  or  other  prosecuting  official,  be 
independent. 

5.  The  Federal  Government  will  reimburse  the  State  agency  for 
handling  such  cases. 

Li  recommending  this  particular  solution  to  the  "no  man's  land" 
problem,  the  committee  believes  that  it  is  the  most  feanible  solution  to 
an  admittedly  difficult  problem.  The  conunittee,  ne\'ertheless,  be- 
lieves it  important  to  em])hasize  that  certain  principles  be  retained  in 
any  solution  eventually  adopted  : 

1.  Rciiresentation  cases  and  unfair  labor  practices  must  be  handled 
b}-  the  same  or  closel}-  cooperating  agencies  of  government.  While 
theoretically  these  two  kinds  of  cases  may  be  separated,  it  would  only 
be  possii>le  in  an  atmosphere  not  ony  existing  in  the  labor-management 
field.  The  reasou  most  contests  require  the  necessity  of  an  umpire  is 
to  make  certain  that  the  rules  of  the  o-ame  are  observed.  The  o-ovem- 
mental  agency  apjjlying  the  substantive  norms  of  the  unfair  labor 
practice  sections  of  the  Taft-Hartley  Act  constitutes,  in  effect,  the 
umpire  for  the  election  contest. 

'2.  Any  scheme  by  whicli  agencies  other  than  the  XLRB  apply  the 
provisions  of  the  Taft-PIartley  Act  must  contain  adequate  procedural 
devices  for  assuring  substantial  uniformity  in  applying  rules  of  con- 
duct in  the  labor-relatious  field.  There  are  several  critical  points  at 
Avliich  the  need  for  uniformity  must  be  assured.  They  ai-e  with  respect 
to  injunctions,  diligent  prosecution  of  unfair  labor  practices,  and  the 
legally  conq)lex  problems  of  effective  enforcement. 

o.  Rights  and  remedies  in  a  complex  field  such  as  labor-management 
relations  are  not  susceptible  to  effective  regulation  in  the  first  instance 
by  State  or  Federal  courts.  This  is  a  subject  matter  Avhich  must  be 
preserved  for  the  processes  of  administrative  law. 

BUILDIXG   AXD   COXSTRLCTION  INDUSTRY   AMEX'DMEXTT 

Backgroinrd 

The  pi'oblems  of  the  building  and  construction  industry  under  the 
Taft-Hartley  Act  have  been  the  subject  of  considerable  comment  by 
authorities  in  the  field;  and  Congress  in  previous  years  has  made 
several  attempts  to  correct  the  shortcomings  of  the  act  as  applied  to 
the  in<lustry.  The  occasional  nature  of  the  employment  relationship 
makes  tliis  industry  markedly  different  from  manufacturing  and  otlier 
types  of  enterprise.  An  individual  em])loyee  typically  works  for  many 
employers  and  for  none  of  them  continuously.  Jobs  are  frequently  of 
shoi't  duration,  depending  upon  various  stages  of  construction. 

During  the  AVagner  Act  period,  the  National  Labor  Relations 
Board  declined  to  exercise  jurisdiction  over  the  industry  not  only 
because  of  these  complexities  but  also  because  the  industry  was  sub- 
stantially organized  and  hence  had  no  need  of  the  protection  aff'o7-ded 
by  the  act.  (^oncepts  evoked  I)y  the  Board  therefore  developed  without 
reference  to  the  construction  industry.  In  1947,  after  passage  of  the 
Taft-Hartley  amendments,  the  Board  applied  the  provisions  of  the 
act  to  the  Imildinj'-  a?id-consti'uction  industry. 

That  this  application  of  the  act  to  the  construction  industry  has 
given  rise  to  sei'ious  problems  is  attested  by  the  folloAving  in  which  the 
difficulties  of  the  industry  are  set  forth  in  detail : 
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Hearings  before  the  Subcommittee  on  Labor  and  Labor-Manage- 
ment Kelations  of  the  Senate  Committee  on  Labor  and  Public  Welfare, 
82d  Congress,  1st  session,  on  S.  1973  (August  27,  28, 29,  and  September 
4,  1959),  82d  Congress  2d  session  Senate  Keport  No.  1509  (S.  1973) 
(May  5  1952). 

Plearings  before  the  Senate  Committee  on  Labor  and  Public  Wel- 
fare on  Taft-Hartley  Act  i-evisions,  82d  Congress,  2d  session,  parts  1 
through  6  (March  1953  to  February  1954)  :  83d  Congress,  2d  session, 
Senate  Eeport  No.  1211  (S.  2650)  (April  15,  1954)  together  with 
minority  views. 

Hearings  befoi'e  the  Senate  Committee  on  Labor  and  Public  Wel- 
fare, 85th  Congress,  2d  session.  (See  pp.  385  through  388  in  the  printed 
record. ) 

These  problems  were  also  dealt  with  in  the  Presidential  message  of 
1954.  the  Secretary  of  Laboi-'s  message  of  March  1957,  and  the  Presi- 
dent's messages  of  January  1948  and  1959. 

The  bill  endeavors  to  resolve  certain  most  urgent  problems,  leaving 
to  the  future  other  difficulties  which  require  attention. 

Characteristics  of  the  industry^  and  the  hill 

In  the  building  and  construction  industry  it  is  customaiy  for  em- 
ployers to  enter  into  collective  bargaining  agreements  for  periods  of 
time  running  into  the  future,  perhaps  1  year  or  in  many  instances  as 
much  as  3  3'ears.  Since  the  vast  majority  of  building  projects  are  of 
relatively  short  duration,  such  labor  agreements  necessarily  apply  to 
jobs  which  have  not  been  started  and  may  not  even  be  contemplated. 
The  practice  of  signing  such  agreements  for  futui'e  employment  is  not 
entirely  consistent  with  Wagner  Act  rulings  of  the  NLRB  that  exclu- 
sive bargaining  contracts  can  lawfully  be  concluded  only  if  the  union 
makes  its  agreement  after  a  representative  number  of  employees  have 
been  hired.  One  reason  for  this  practice  is  that  it  is  necessary  for  the 
emjiloyer  to  know  his  labor  costs  before  making  the  estimate  upon 
which  his  bid  will  be  based.  A  second  reason  is  that  the  emplover  nmst 
be  able  to  have  available  a  supply  of  skilled  crafts)nen  ready  for  quick 
referral.  A  substantial  majority  of  the  skilled  employees  in  this  in- 
dustry constitute  a  pool  of  such  help  centered  about  their  appropriate 
craft  union.  If  the  employer  relies  upon  this  pool  of  skilled  craftsmen, 
members  of  the  union,  there  is  no  doubt  under  these  circumstances  that 
the  union  will  in  fact  represent  a  majority  of  the  eniploj'ees  eventually 
hired. 

The  Senate  has  previously  passed  a  bill  (S.  1973)  ('82d  Cong..  2d 
sess.),  which  would  have  nermitted  a  lawful  prehii'e  agreement  to  be 
made  in  the  building  and  construction  industry.  This  committee  re- 
ported another  bill  (S.  2650)    (83d  Cong.,  2d  sess.)  which  is  similar. 

The  Senate  passed  a  bill  last  year  (S.  3974)  (85t]i  Conjz.,  2d  se-^s.) 
which  contained  a  provision  which  is  substantially  similar  to  section 
602  of  S.  1555. 

This  bill,  as  did  S.  3974  of  the  85th  Congress,  contains  other  provi- 
sions which  take  into  account  the  occasional  natuie  of  employmejit  in 
the  building  and  consti'uction  euiployee.  It  does  so  bv  reducing  from  30 
days  to  7  the  grace  period  before  which  the  employee  may  be  requiied 
to  join  the  union.  The  reduction  in  this  time  allowance  reflects  the 
normall}^  short  employment  period  for  construction  emi:)loyees.  Also 
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similar  to  last  year's  bill  are  provisions  permittiiifr  an  exclusive  refer- 
ral system  or  hiring  hall  based  npon  objective  criteria  for  referral. 
Such  criteria  as  are  spelled  out  in  the  bill  are  not  intended  to  be  a 
definitive  list  but  to  suggest  objective  criteria  which  shall  be  applied 
Avithout  discrimination.  Thus  it  is  permissible  to  give  preference  based 
upon  seniority,  residence,  or  training  of  the  soi-t  provided  by  the  ap- 
pienticeship  programs  sponsored  by  the  Department  of  Labor.  These 
juovisions  are  not  intended  to  diminish  the  right  of  labor  organiza- 
tions and  employers  to  establish  an  exclusive  referral  system  of  the 
ty}^e  permitted  under  existing  law. 

It  is  not  intended  by  the  enactment  of  this  section  of  the  bill  to  aifect 
the  provisions  of  section  14(b)  of  the  National  Labor  Relations  Act 
as  amended.  The  bill,  therefore,  provides  that  nothing  in  the  section 
sliall  be  construed  as  autliorizing  the  execution  or  application  of  agree- 
ments requiring  membership  in  a  labor  organization  as  a  condition 
of  employment  in  any  State  or  Territory  in  which  such  execution  or 
np})lication  is  prohibited  by  State  or  Territorial  law.  Similarly,  iiiclu- 
sion  of  this  section  is  not  meant  to  convey  appi'oval  of  section  14(b). 
This  provision  is  included  only  to  make  clear  that  no  cliange  in  section 
14(b)   is  intended. 

Tlie  only  significant  change  made  in  the  language  of  this  section  of 
S.  1555  as  compared  to  the  similar  section  in  S.  3974  would  restrict  the 
right  to  enter  into  agreements  otherwise  authorized  by  the  section,  to 
labor  organizations  of  which  building  and  construction  employees  are 
niembei-s.  The  purpose  of  this  i-equirement  was  to  make  it  clear  that 
ci'imijial  or  "paper  unions"'  should  not  avail  themselves  of  the  privilege 
of  entering  into  such  agreements.  This  subsection,  moreover,  in  no  way 
modifies  other  provisions  of  the  statute  with  respect  to  special  types  of 
employees  such  as  professional  employees.  Thus  it  is  neither  the  inten- 
tion nor  effect  of  the  bill  to  a  fleet  the  status  which  professional  engi- 
neers now  enjoy  under  the  statute. 

PEEIIEARIXG   ELECTIONS 

The  committee  adopted  unanimously  in  section  605  lnnguan:e  whicli 
provides  fo)-  prehearing  elections  under  carefully  contioUed  circum- 
s^anc's.  Tliis  ]:)rovisinn  sliould  make  an  important  con<-ribu.'ion  to 
speeding  up  the  handling-  of  a  large  percentage  of  election  cas?s  and 
eliminating  a  considerable  amount  of  unnecessary  vrork  now  per- 
formed by  the  Board's  staff  of  legal  assistants  while  at  tlie  same  time 
]^roviding  full  substantive  and  procedural  protection  for  parties  at 
intei'es^. 

Section  0(c)  of  the  National  Labor  Relations  Act  provides  tliat  wlien 
a  question  concerning  representation  exists  a  forinal  liearing  must  be 
held  before  an  election  unless  sucli  a  hearing  is  waived  by  all  of  tlie 
parties.  The  result  of  this  requircrneiit  is  t^e^  time-consuming  lic^r- 
ings  are  held  on  many  no-issues  cases.  In  addition,  hear;no-s  also  are 
held  in  election  cases  where  the  contentions  are  made  for  the  purpose 
of  delay  or  are,  in  fact,  insubstan.tial.  Tlie  resultniit  delay  affects  not 
only  tlie  representation  cases  which  are  stretched  out  but  also  the 
handling  of  other  cases. 

Sectio]!  C)05  would  permit  representatio!i  elections  hy  secret  ballot 
witliout  the  uniiecessaiy  delay  accompanying  many  such  cases  under 
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})resent  pvocediives.  During  the  last  19  montlis  of  the  Wagner  Act  (7 
months  of  fiscal  104G  and  all  of  fiscal  1947),  a  form  of  prehearnig 
election  was  used  by  the  XLRB.  The  proceedings  authorized  by  this 
new  section  would  be  similar  to  the  earliei-  metliods  employed  by  tiie 
Board  but  would  differ  in  two  major  and  important  respects.  First, 
an  election  cannot  be  held  under  the  pending  projwsal  unless  all  parties 
have  had  the  opportunity  to  present  their. views  at  a  conference  with 
the  responsible  officer  of  the  Board.  In  1946  and  1947  the  election  could 
be  directed  without  holding  the  preliminary  conference,  and  the  pro- 
l)rietv  of  the  procedure  coidd  be  tested  only  after  the  election  had  been 
held.' 

Second,  in  addition  to  the  opportunity  to  be  heai'd  which  section 
605  gives  every  party  at  the  conference,  there  is  a  provision  for  filing 
a  stay  of  the  election  with  the  NLRB.  In  li)46  and  1947  the  prehearing 
elections  were  almost  exclusively  on  behalf  of  imions  seeking  repre- 
sentative status.  Under  the  amendment,  the  prehearing  election  would 
be  available  not  only  to  such  unions,  but  also  vrould  be  available  in 
cases  of  petitions  hy  employers  and  decertification  petitions  by 
employees. 

The  record  is  replete  with  actual  cases  which  demonstrate  the  de- 
sirability of  institutiiig  the  preheai'ing  election.  A  notewortliy  recent 
example  was  the  Coffey  Ti'ansfer  Co.  case  highlighted  by  hearings  of 
the  McClellan  comnnttee.  In  that  case,  the  employei"  could  have  had 
an  election  several  luonths  earlier  than  was  the  case  if  the  prehearing 
election  procedures  had  been  available. 

During  the  yeai'  1958  a  firm  of  management  consultants  was  retained 
by  the  National  l^abor  Relations  Board  to  survey  its  internal  pi-oce- 
dures.  This  firm,  ^NIcKinsey  &  Co.,  Inc.,  issued  a  report  which  incor- 
]:)orated  certain  recommendations  including  reinstitution  of  the  pre- 
hearing election.  An  excerpt  from  the  McKinsey  report  follows: 

The  prehearing  election  is  basically  a  device  for  the  Board 
to  conduct  an  early  election  and  resolve  the  l:>asic  question 
fii-st — that  is,  to  determine  if  the  petitioner  has  a  majority — - 
aiul  i-esolve  other  issues  after  the  election.  Reinstituting  pre- 
hearing elections  woidd  i'e(|uire  a  change  in  legislation. 

This  practice  was  tried  in  the  last  year  and  a  half  prior 
to  passage  of  the  Taft-Hai-tley  Act,  but  it  was  eliminated  in 
that  act.  In  the  3  fiscal  years  prior  to  its  use,  an  average  of  ap- 
proximately 25  percent  of  elections  was  ordei-ed  by  the  Board. 
In  fiscal  year  1947,  when  prehearing  elections  Avere  used,  only 
13  percent,  or  approximately  half,  requii'ed  Board  orders.  Of 
those  going  to  prehearing  election,  75  percent  required  ]io 
sul)sequent  hearing.  Currently,  the  percentage  of  R  cases  re- 
quiiing  Board  action  is  nearly  25  percent;  thus  the  munber 
re(iuirino-  Board  oider  mioht  again  reasonably  be  expected 
to  be  reduced  to  half  if  pi-ehearina"  elections  were  reinstitutiMl. 
The  Board  staff  time  sa\'ed  could  be  used  to  advantage  on  the 
anticipated  mounting  C  caseload. 

The  elapsed  time  savings  should  be  substantial.  In  fiscal 
year  1957  the  difference  in  time  between  Board-ordered  elec- 
tions and  consent  or  stipuhited  elections  (no  hearing)  was 
79  days.  Assuming  that  a  prehearing  election  case  would  take 
no  longer  than  a  no-hearing  case,  2  to  o  montlis"  elapsed  time 
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could  be  saved  in  those  cases  that  would  be  handled  by  pre- 
hearing election  and  that  did  not  require  a  subsequent  hear- 
ing. The  remainder  that  would  be  expected  to  require  a  post- 
hearing  election  and  resolution  by  the  Board  would  logically 
be  expected  to  take  at  least  as  long  as  those  now  handled  by 
the  Board. 

The  major  objection  to  prehearing  elections  would  be  the 
diminished  degree  of  due  process  afforded  the  parties.  Re- 
gional directors  are  given  a  leverage  factor  in  dealing  with 
parties  to  a  case,  the  right  to  conduct  an  election  without 
first  resolving  all  issues.  It  may  be  argued  that  this  right  will 
be  weilded  in  a  capricious  or  prejudicial  manner.  We  do  not 
believe  this  would  be  the  case.  The  experience  of  the  exist- 
ing group  of  regional  directors  and  the  increasing  Board 
pi-ecedent  and  policy  on  R  cases  would  be  strong  deterrents 
to  this  potential  diminishing  of  due  process.  In  addition,  the 
parties  are  afforded  the  right  to  a  hearing  if  they  consider 
their  objections  still  valid  after  the  hearing. 

Section  605  would  permit  elections  to  be  directed  as  follows : 

(a)  Upon  the  petition  being  filed  in  the  regional  office,  the 
agent  of  the  Board  determines  if  a  consent  election  agreement 
can  be  signed;  if  not,  he  can  ascertain  if  there  are  substantial 
issues  at  stake.  If  there  are  none  he  can  then  call  a  joint  confer- 
ence of  the  parties. 

(b)  At  such  conference  he  may  develop  further  whether  there 
are  "substantial  issues  of  fact  or  law." 

(c)  Absent  substantial  issues,  a  prehearing  election  could  then 
be  directed  not  sooner  than  30  days  from  the  date  when  the  petition 
was  filed. 

(cl)  If  one  of  the  parties  objected  to  the  procedure  he  could 
file  an  objection  with  the  NLRB  to  the  holding  of  the  election 
which  could  not,  however,  stay  the  election. 

(e)  After  the  election  was  conducted  either  party  woidd  have 
the  right  to  insist  upon  a  hearing,  the  purpose  of  which  would 
be  to  require  the  Board  to  pass  upon  the  entire  record  of  the  case. 
The  committee  strongly  believes  that  adoption  of  the  prehearing 
election  procedure  as  outlined  above  will  result  in  a  substantial  stream- 
lining of  Board  procedures  with  resultant  benefits  to  those  directly 
concerned  and  othei'S  who  use  the  Board's  facilities.  The  procedure 
called  for  in  section  60.5  carefully  preserves  procedural  due  process 
and  guards  against  "quickie"  elections  thus  affording  protection  to 
employees,  employers,  and  unions. 

Finally,  the  committee  desires  to  note  that  prehearing  election  pro- 
cedure has  been  suggested  as  a  desirable  reform  in  Board  procedures, 
not  only  by  an  independent  management  consultant  but  also  by  the 
Chairman  of  the  Board,  Mr.  Boyd  Leedom,  in  his  testimony  before 
the  committee. 

RIGHT  OF  STRIKERS  TO  VOTE  IX  NLRB  ELECTIONS 

Since  the  enactment  of  the  Wagner  Act  both  Congress  and  the  Na- 
tional Labor  Relations  Board  have  been  perplexed  by  the  problem  of 
liow  to  conduct  a  representation  election  during  a  strike.  Under  the 
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Wagner  Act  the  NLRB  originally  permitted  the  strikers  to  vote  and 
excluded  the  replacements  {A.  Satorious  <&  Co.,  Inc.,  10  N.L.R.B.  49:3 
(1938) ).  The  theory  was  that  section  2(3)  expressly  preserves  the  em- 
ployee status  of  strikers  whereas  the  tenure  of  replacements  is  "notably 
tenuous" ;  since  both  could  not  vote  without  having  more  voters  than 
there  were  positions,  it  was  better  to  allow  the  strikers  to  vote  and 
exclude  the  replacements. 

In  1941  the  NLRB  reversed  itself  and  held  that  both  strikers  and 
replacements  should  be  allowed  to  vote  in  a  representation  election 
{The  Rudolph  Wurlitzer  Co.  32  N.L.R.B.  163  (1941).  The  theory  of 
the  decision  was  this:  Both  the  strikers  and  the  replacements  had 
lawful  claims  to  the  jobs  available.  No  one  could  predict  who  would 
get  them.  If  the  union  won  the  strike,  the  old  employees  would  go 
back  to  work  and  the  replacements  would  be  dismissed  whereas  if  the 
union  lost  the  strike,  the  company  would  probably  keep  the  replace- 
ments. The  Board's  duty  was  to  remain  neutral ;  therefore  it  should 
avoid  tipping  the  scales^  Neutrality  could  be  maintained  by  allowing 
both  groups  to  vote  in  the  election.  There  would  be  no  incongruity  in 
this,  for  both  had  an  interest  in  the  outcome. 

In  1947  a  Taft-Hartley  amendment  inserted  the  provision  of  sec- 
tion 9(c)  (3)  which  reads — 

Employees  on  strike  who  are  not  entitled  to  reinstatement 
shall  not  be  eligible  to  vote. 

This  provision  has  the  effect  of  preventing  any  "economic  striker" 
who  has  been  replaced  by  a  new  employee  hired  during  the  strike  from 
voting  in  an  NLRB  election  conducted  during  a  strike.  An  employee 
who  strikes  is  an  "economic  striker"  unless  the  strike  was  actually 
caused  by  the  employer's  unfair  labor  practice.  Thus  a  strike  for 
seniority  or  the  union  shop  is  called  an  "economic  strike"  even  though 
no  money  issues  are  involved. 

After  section  9(c)  (3)  had  been  in  operation  several  years  it  became 
apparent  that  it  was  an  unfair,  "union  busting"  rule.  President  Eisen- 
hower spoke  against  it  in  the  1952  campaign.  In  a  special  labor  message 
in  1954  he  said : 

As  the  act  is  now  written,  employees  who  are  engaged  in 
an  economic  strike  are  prohibited  from  voting  in  representa- 
tion elections.  In  order  to  make  it  impossible  for  an  employer 
to  use  this  provision  to  destroy  a  union  of  his  employees,  I 
recommend  that,  in  the  event  of  an  economic  strike,  the 
National  Labor  Relations  Board  be  prohibited  from  consider- 
ing a  petition  on  the  part  of  the  employer  which  challenges  the 
representation  rights  of  the  striking  union. 

In  his  labor  message  of  1958  to  the  85th  Congress,  the  President 
again  advocated  repeal  of  the  rule  barring  replaced  economic  strikers 
from  voting. 

The  unfairness  of  the  rule  can  be  demonstrated  by  many  hypo- 
thetical examples.  But  one  recent  dramatic  instance  is  that  involving 
the  O'Sullivan  Rubber  Corp.'s  Winchester,  Va.,  plant.  In  April  1956 
the  United  Rubber  Workers  AFL-CIO  was  certified  to  represent  the 
production  employees  after  a  Board-conducted  election  in  which  the 
union  polled  a  majority  343  to  2.  Thereafter  O'Sullivan  and  the  union 
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commenced  negotiations.  After  more  than  a  montli  of  fruitless  nego- 
tiations, the  union  called  a  strike  and  all  but  8  of  the  420  employees 
in  the  plant  failed  to  report  for  work.  Thereafter  while  some  number 
of  strikers  returned  to  work,  the  company  undertook  to  recruit  replace- 
ments. By  July  the  company  had  a  total  of  345  employees  on  the 
job,  of  whom  265  were  new  employees  and  72  returned  strikers. 
Under  these  circumstances,  normal  production  was  resumed.  Picket- 
ing continued  and  so  did  fruitless  negotiations ;  the  union  indeed  was 
in  no  position  to  exert  any  bargaining  strength  since  the  plant  was  in 
full  production.  On  April  27,  1957,  approximately  1  year  after  the 
first  election  the  company  filed  for  a  new  election.  This  election  was 
held  in  October  1957  and  the  results  show^ed  that  288  votes  were 
cast  against  the  union  and  but  5  in  its  favor.  The  strikers  were  not 
permitted  to  vote  pursuant  to  the  rule  under  section  9(c)  (3). 

As  an  aftermath,  the  Board  found  the  union's  continued  picketing 
(concededly  peaceful)  illegal  under  its  Curtis  doctrine  (119  N.L.K.B. 
232). 

OTHER  IMPORTANT  PROVISIONS 

Acting  General  Counsel^  National  Labor  Relations  Board 

The  National  Labor  Relations  Act.  as  amended,  provides  that  the 
General  Counsel  of  the  Board  shall  be  appointed  by  the  President, 
by  and  with  the  consent  of  the  Senate.  The  act  places  considerable 
responsibility  on  the  General  Counsel  for  it  is  he  who  issues  com- 
plaints and  performs  other  vital  functions  which,  if  there  is  a  vacancy 
in  the  office,  cannot  be  performed  under  the  law  by  any  other  person. 
If  such  a  vacancy  occurs  suddenly  or  if  there  is  delay  in  the  nomina- 
tion or  confirmation  of  a  nominee,  the  processing  of  labor  relations 
cases  through  the  Board  machinery  can  virtually  come  to  a  halt. 

The  committee,  recognizing  this  j^roblem,  unanimously  agreed  on 
the  amendment  contained  in  section  606  of  S.  1555  which  would 
l>ermit  the  President  to  designate  an  officer  or  employee  of  the  Gen- 
eral Counsel's  office  to  serve  as  an  Acting  General  Council. 

State  crhnlnal  laws 

Section  507  of  the  committee  bill  makes  unequivocal  the  right  of 
States  to  continue  to  operate  in  the  criminal  law  field  in  the  traditional, 
constitutional  manner.  The  committee  placed  this  provision  in  the 
bill  to  dispel  an}^  doubt  that  the  sevei-al  States  Avould  not,  under  this 
bill,  bo  deprived  of  their  right  to  enact  laws  concerning  or  to  prosecute 
any  of  the  crimes  mentioned  in  the  bill,  that  is  embezzlement,  arson, 
burglary,  murder,  rape,  assault  with  intent  to  kill,  robbery,  bribery, 
grand  larceu}',  violation  of  narcotics  laws,  or  assault  with  intent  to 
commit  bodily  injury.  The  committee  by  this  provision  simply  re- 
affirms the  established  right  of  the  States  to  exercise  their  police 
power  with  respect  to  those  crimes  mentioned  in  the  bill. 

Supervisors 

The  committee  considered  various  proposals  relating  to  a  redefini- 
tion of  the  term  "supervisor''  as  contained  in  the  National  Labor 
Relations  Act,  recognizing  as  it  did  that  litigation  over  the  (question 
of  who  should  be  appropriately  included  in  a  bargaining  unit  is  not  an 
insignificant  element  in  the  Board's  caseload.  The  committee  was 
impressed  that  certain  decisions  of  the  lioard  with  respect  to  this 
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definition  are  a  potential  source  of  difficulty  particularly  in  the  com- 
munications industry. 

Consequently,  the  committee  amendment  contained  in  section  604 
of  the  bill  while  not  chanoing  in  any  way  the  definition  of  the  term 
"supervisor"  presently  contained  in  the  act,  adds  a  proviso  making 
clear  that  the  term  "supervisor"  shall  not  be  construed  to  include 
"service  assistants"  in  the  communications  industry.  This  proviso 
Avhile  clarifying  the  definition  will  cause  no  disruption  in  labor-man- 
agement relations  in  the  communications  industry  since  "service  as- 
sists" in  the  industry  are  generally  covered  by  collective  bargaining 
agreements.  The  committee  believed  it  should  thus  express  a  deter- 
mination that  there  should  not  be  any  extension  of  the  definition  to 
include  persons  with  very  minor  supervisory  i-esponsibilities.  In  so 
doing  the  committee  utilized  an  example  of  which  the  job  content 
was  clearly  defined  and  accepted  by  the  parties  for  a  period  of  years. 
There  is,  of  course,  no  intent  by  the  committee  to  create  inflexibilities 
for  the  future. 

Powers  of  the  Secretary  of  Labor 

The  committee  bill  places  heavy  reliance  upon  reporting  and  dis- 
closure to  union  members,  the  Government  and  the  public  to  effect 
correction  of  abuses  where  they  have  occurred.  However,  the  bill 
also  endows  the  Secretary'  of  Labor  with  broad  power  to  insure  effectu- 
ation of  its  objectives.  While  other  sections  of  this  report  have  referred 
to  the  role  and  power  of  the  Secretary,  this  section  recapitulates  this 
power. 

(1)  The  Secretary  is  empowered  to  receive,  examine  for  accuracy, 
and  compile  information  based  on  reports  filed  with  him  by  unions, 
union  officers,  and  employers  covering  union  administrative  and  finan- 
cial practices,  trusteeships,  union  officer  conflict  of  interests,  employer 
expenditures  and  middlemen  activity  to  interfere  with  the  rights  of 
employees  under  the  National  Labor  Relations  Act. 

(2)  The  Secretary  is  empowered  to  prescribe  regidations  necessary 
to  carry  out  his  responsibilities  under  the  act  includmg  forms  and 
time  of  filing  of  reports,  manner  of  distributing  union  reports  to  union 
membei*s,  the  time  and  manner  of  keeping  records  to  substantiate 
reports  required  by  the  act,  prescription  of  simplified  forms  of  reports 
and  prescribe  standards  determining  the  adequacy  of  procedures  for 
the  removal  of  officers.  All  of  the  rulemaking  power  of  the  Secretary 
is  subject  to  the  safeguards  against  unreasonable  regulation  which  is 
prescribed  by  the  Administrative  Procedure  Act. 

(3)  The  Secretary  is  also  authorized  to  take  certain  actions  to  en- 
force the  provisions  of  the  bill  or  otherwise  insure  maintenance  of 
minimum  standards.  He  has  power  to — 

{a)  bring  civil  injunctions  to  compel  compliance  with  the 
reporting  provisions  of  the  act ; 

(5)  prosecute  criminally  persons  who  fail  to  file  reports  under 
the  act  or  file  falsely ; 

(c)  make  investigations,  armed  with  subpena  power,  to  deter- 
mine whether  there  has  been  any  violation  of  the  act  ; 

{d)  investigate  complaints  regarding  improperly  held  trustee- 
ships and  bring  civil  suits  to  restrain  such  violations ; 

(e)  investigate  violations  of  the  elections  provisions  and  bring 
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court  actions  to  overturn  improperly  held  elections  and  supervise 
conduct  of  new  elections ; 

(/)  bar  persons  who  violate  the  reporting  provisions  of  the  act 
from  holding  office. 
The  connnittee  believes  that  tlie  broad  powers  granted  to  the  Secre- 
tary by  this  l)ill  combined  with  full  reporting  and  disclosure  to  union 
membei'S  and  the  public  ])rovides  a  most  elfective  combination  of 
devices  by  which  abuses  can  be  remedied. 

Non-Communist  o^davit 

Tlie  committee  bill  takes  a  new  and  more  effective  approach  to  the 
problem  of  preventing  Communist  infiltration,  of  labor  unions  or  the 
business  community.  Under  existing  law  all  officers  of  la1)or  unions 
must  file  a  non-Communist  affidavit  ass  a  condition  precedent  to  use 
of  the  facilities  of  the  NLRB.  While  the  committee  has  heard  per- 
suasive testimony  that  this  provision  has  not  been  wholly  effective 
in  keeping  Communists  out  of  the  union  movement,  nevertheless, 
assuming  a  Communist  problem  of  some  significance  does  exist,  in 
unions  and  management,  the  committee  believes  that  the  new  pro- 
cedures found  in  section  122  of  the  bill  w'ould  more  effectively  counter- 
act the  problem  than  does  existing  law. 

Section  122  of  the  bill  provides  that  every  officer  of  a  labor  union 
and  the  chief  officers  of  an  employer  organization  shall  file  at  the 
beginning  of  each  fiscal  year  a  non-Communist  affidavit  if  within 
a  year  preceding  the  date  when  an  affidavit  was  due,  the  employer 
or  imion  had  used  the  facilities  of  the  NLRB. 

The  committee  believes  that  this  approach  is  to  be  preferred  over 
current  pi'ocedures  for  three  principal  reasons.  First,  the  non-Com- 
munist oaths  submitted  under  section  122  of  the  bill  would  be  subiect 
to  the  full  investigatory  power  of  the  Secretary  and  to  the  criminal 
penalties  imposed  for  false  filincr,  thus  strengthening  the  effectiveness 
of  existing  provisions  of  laAV,  Second,  under  these  procedures  there 
would  be  no  question  of  the  appearance  of  official  governmental  ap- 
proval of  a  union  because  of  a  filing  of  an  affidavit  by  an  officer  which 
is  the  case  today.  Third,  by  taking  the  filing  requirement  out  of  the 
machinery  for  settbng  Inlwr-m.inno-pment  disputes.  The  NLTvB 
Avoid d  be  relieved  of  a  substantial  administrative  burden  and  a  sig- 
nificant cause  of  delay  in  case  handling  would  be  eliminated. 

T1ie  assumption  upon  wliich  fho  present  non-Communist  affidavit 
requirement  was  ]:>ased  is  that  officers  of  unions  who  were  Communists 
would  not  file  affidavits.  This  assumption,  on  the  basis  of  the  record, 
lias  not  proved  sound.  As  the  Department  of  Justice  indicated  to 
the  committer,  thf"  (^ommunist  Partv  aftoi'  passago  of  the  jion- 
Communist  affidavit  rei^uirement  "instructed  its  membei-s  Avho  were 
union  officers  to  file  affidavits  and  to  continue  their  partv  member- 
ship on  a  secret  basis."  Indeed,  the  record  clearly  demonstrates  that 
tlie  officers  of  unions  allep-ed  to  be  Communist  infiltrated  have  been 
mo«t  pimctilious  alwut  filing  non-Communist  affidavit'^.  When  a 
union  officer  files  an  affidaA^t,  a  certificate  of  compliance  is  issued  to 
his  union.  The  Board  has  no  lecral  nower  to  question  the  autlientic- 
ity  of  the  affidavit.  Consequently,  the  Board  in  issuing  its  certificate 
in  efff^'^t  nuts  a  .o-oA'^ernmon^al  stnmp  of  approA"al  on  tlie  union  rep-ard- 
less  of  Avhat  is  suspected  of  its  leadership.  On  the  other  hand,  unions 
whom  no  one  has  CA'-er  alleged  were  Communist  infiltrated  haA^e  throuo;h 
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inadvertence  on  the  part  of  officers  been  denied  a  certificate  of  com- 
pliance with  all  of  the  resulting  complications. 

The  committee  is  mindful  that  the  non-Communist  affidavit  has 
been  used  by  the  Department  of  Justice  in  bringing  criminal  prosecu- 
tions for  false  statements.  There  has  been  about  one  such  prosecution 
per  year  since  the  enactment  of  the  statute.  The  solution  to  this 
problem  proposed  by  the  committee  would  not  diminish  the  ability  of 
the  Department  to  bring  such  prosecutions  and  as  a  matter  of  fact 
would  materially  assist  the  Government  in  making  investigations 
concerning  the  truthfulness  of  non-Communist  statements  and  prose- 
cuting willful  law  violators. 

Finally,  tlie  committee  believes  that  conditioning  use  of  Board 
facilities  on  the  filing  of  non-Communist  affidavits  has  not  been  a 
satisfactory  procedure.  It  lias  complicated  and  delayed  the  processing 
of  cases  before  the  Board  and  lias  liad  no  material  effect  on  improving 
safeguards  against  Communist  infiltration.  The  consulting  firm  of 
McKinsey  &  Co.  confirms  the  committee  judgment  in  this  matter 
when  in  its  recent  report  on  improving  procedures  of  the  Board,  it 
stated : 

*  *  *  present  statutory  requirements  for  non-Communist 
affidavits  are  not  serving  the  purpose  for  which  they  were 
intended,  and  result  in  an  administrative  burden  and  case 
dela}'. 

Section-by-Segtion  Analysis  of  the  Bill 

Section  1 :  Contains  the  short  title  of  the  bill :  "Labor-Management 
Eeporting  and  Disclosure  Act  of  1959." 

Section  2 :  Contains  the  congressional  findings,  purposes,  and  policy. 

TITLE   I — REPOETIXG   AXD   DISCLOSURE 

Section  101(a)  :  Requires  every  labor  organization  engaged  in  an 
industry  affecting  interstate  commerce  to  file  with  the  Secretary  of 
Labor  a  copy  of  its  constitution  and  bylaws  and  a  report  containing 
specified  information  with  respect  to  its  name  and  address,  names  and 
titles  of  its  constitutional  officers,  initiation  fees  and  dues,  and  internal 
procedures.  Both  the  constitution  and  bylaws  and  the  report  must 
be  signed  by  the  organization's  president  and  treasurer  or  corre- 
sponding principal  officers.  Any  changes  in  this  information  occurring 
during  a  jear  are  to  be  reported  at  the  time  the  organization  files  its 
next  annual  financial  report  with  the  Secretary. 

Section  101(b)  :  Requires  every  labor  organization  engaged  in  an 
industry  affecting  interstate  commerce  to  file  annually  with  the  Secre- 
tary a  com]:)rehensive  and  detailed  report  of  the  union's  financial 
operations.  This  report  must  be  signed  by  the  organization's  presi- 
dent and  treasurer  or  corresponding  principal  officers. 

Tender  section  9(f)  and  (g)  of  the  National  Labor  Relations  Act.  as 
amended,  reports  on  their  internal  procedures  and  financial  transac- 
tions are  required  only  of  unions  that  desire  to  use  the  processes  of  the 
National  Labor  Relations  Board.  Under  section  101  of  the  committee 
bill,  unions  that  represent,  seek  to  represent,  charter  subordinate 
bodies  to  represent,  or  are  chartered  by  a  union  that  represents  or 
seeks  to  represent,  or  otherwise  engage  in  collective  bargaining  on 
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l)chalf  of,  employees  of  employers  engaged  in  an  industry  affecting 
interstate  commerce  must  file  reports,  regardless  of  whether  or  not 
they  desire  to  utilize  the  processes  of  the  Board.  The  information  to 
be  reported  under  the  committee  bill  comprehends  all  the  information 
required  to  be  reported  under  present  law.  The  committee  bill,  in 
[iddition,  requires  certain  information  to  be  reported  that  does  not 
have  to  be  specifically  detailed  under  present  law. 

For  example,  under  section  101(a),  unions  must  report  procedures 
followed  with  respect  to  discipline  or  removal  of  officers,  and  provisions 
made  for  notice,  hearings,  judgment  on  the  evidence  and  appeal  pro- 
cedures in  cases  involving  imposition  of  fines,  suspensions,  or  expulsion 
of  members.  Under  section  101(b),  the  salary,  allowances  and  other 
direct  or  indirect  disbursements,  including  reimbursed  expenses,  paid 
to  every  officer  and  to  every  employee  who  received  more  than  $10,000 
in  the  aggregate  during  the  year  from  the  union  and  any  other  body 
affiliated  with  the  same  international  union  must  be  listed.  Loans 
aggregating  in  excess  of  $250  made  to  union  officers,  employees,  or 
members,  as  well  as  loans  in  any  amount  made  to  business  enterprises, 
must  also  be  listed. 

The  committee  bill  gives  the  Secretary  of  Labor  authority  to 
prescribe  the  categories  in  which  the  financial  information  required 
by  section  101  (b)  shall  be  reported. 

Section  101(c)  :  Provides  that  unions  required  to  file  reports  under 
the  bill  shall  make  available  the  information  required  to  be  contained 
in  such  reports  to  all  their  members.  The  Secretary  of  Labor  is 
given  authority  to  issue  regulations  prescribing  the  form  and  manner 
in  which  this  obligation  shall  be  carried  out. 

Section  101(d)  :  Authorizes  the  Secretary  of  Labor  to  exempt  any 
labor  union  or  class  thereof  from  the  financial  reporting  requirements 
of  section  101(b)  (but  not  from  the  obligation  to  file  reports  on  their 
internal  procedures  contained  in  sec.  101(a)),  if  he  finds  that  the 
exemption  of  such  union  or  class  thereof  would  not  interfere  with  the 
attainment  of  the  objectives  of  the  bill.  The  committee's  pur]:)Ose  in 
including  this  provision  in  the  bill  is  to  provide  a  means  of  easing  the 
financial  and  administrative  burdens  of  compliance  in  small  unions 
and  to  concentrate  attention  on  unions  with  significant  funds.  To  be 
exempted  a  union  must  (1)  have  fewer  than  200  members  and  (2) 
ha\'e  gross  annual  receipts  of  less  than  $20,000.  For  purposes  of  the 
second  of  these  two  tests,  dues,  per  caj)ita  taxes,  and  other  sums  to  be 
paid  over  to  a  parent  or  affiliated  organization  are  specifically  included 
as  part  of  the  union's  gross  receipts.  The  test  of  inclusion  is  whether 
local  officers  or  emplo^'ees  receive  the  funds.  Payments  from  an 
em])loyer  directly  to  a  separate  welfare  or  pension  fund  under  section 
302 (cj  (5)  or  (6)  of  the  Labor  Management  Relations  Act,  1947,  as 
amended,  are  specifically  excluded. 

-  Section  101  (e)  :  Repeals  sections  9  (f )  and  (g)  of  the  National  Labor 
Relations  Act,  as  amended.  Under  the  committee  bill,  compliance 
by  unions  with  the  reporting  requirements  of  the  bill  is  enforced  by 
criminal  penalties,  and  is  no  longer  a  condition  of  union  access  to  the 
representation  and  unfair  labor  practice  procedures  of  the  National 
Labor  Relations  Board. 

Section  101(f)  :  Makes  a  technical  change  in  section  8(a)  (?>)  of  the 
National  Labor  Relations  Act,  as  amended,  required  by  the  repeal  of 


1636 

sections  9  (f),  (g),  and  (h)  of  such  act  provided  for  in  sections  101(e) 
and  112(d).  The  effect  of  this  change  is  to  eliminate  the  present 
requirement  that  a  union  must  have  received  from  tlie  ]STationa]  Labor 
Relations  Board  a  notice  that  it  is  in  compliance  with  sections  9  (f), 
(g) ,  and  (h)  of  the  act  in  order  to  be  eligible  to  negotiate  a  union-shop 
a greement  under  sections  8(a)(3)  of  the  a ct. 

Section  102(a)  :  Provides  that  every  officer  of  a  labor  organization 
engage  in  an  industry  affecting  commerce,  and  every  employee  of  such 
organization,  other  than  clerical  employees,  as  defined  by  the  Secretary 
of  Labor,  who  received  more  than  $5,000  in  wages,  salary,  expenses, 
or  other  allowances  during  the  preceding  fiscal  year  is  required  to  sub- 
mit to  the  Secretary  of  Labor  a  report  listing  and  describing  anv  of  six 
specified  types  of  financial  transactions  presenting  conflicts  of  interest 
situations  in  which  he  may  have  been  involved  during  the  preceding- 
fiscal  year.  These  transactions  include  the  following:  (1)  any  legal 
or  equitable  interest,  income  or  other  benefit  with  monetary  value  in 
a  business  whose  em-ployees  the  labor  organization  represents  or  is 
actively  seeking  to  represent:  (2)  any  transaction  involving  any  legal 
or  equitable  interest  in,  or  a  loan  to  or  from,  any  business  whose  em- 
ployees the  union  represents  or  actively  seeks  to  represent;  (3)  any 
legal  or  equitable  interest,  income  or  other  benefit  with  monetary 
^'alue  derived  from  a  business  a  substantial  part  of  which  consists  of 
buying  from,  selling  or  leasing  to  or  otherwise  dealing  Avith  a  business 
whose  employees  the  union  represents  or  is  actively  seeking  to 
represent:  (4)  any  legal  or  equitable  interest,  income  or  other  benefit 
Avith  monetary  value  derived  from  a  business  any  part  of  Avhich  con- 
sists of  buying  from,  selling  or  leasing  to  or  otherAvise  dealing  Avith  the 
union;  (5)  any  business  transaction  or  arrangement  Avith  an  employer 
whose  employees  the  union  represents  or  is  actively  seeking  to  repre- 
sent, except  wages  and  benefits  received  as  a  bona  fide  emplovee  of 
such  em])loyer  and  goods  and  serAnces  purchased  and  sold  in  the 
regular  course  of  business  at  generally  aA'ailable  employee  discounts; 
and  (6)  any  money  or  other  thing  of  A^alue  receiA^ed  fi'om  any  employer 
or  any  person  acting  as  a  labor  relations  expert,  adviser  or  consultant 
to  an  employer,  except  payments  of  the  kinds  described  in  section 
302  fc)  of  the  Labor  ]\Ianagement  Eelations  Act.  1947,  as  amended. 

The  types  of  transactions  which  must  be  reported  mider  tliis  sec- 
tion encompass  both  direct  and  indirect  dealings  of  an  officer  or 
emploA'ce,  his  spouse,  or  minor  children.  Tmder  section  102(c),  hoAv- 
ever,  a  report  must  be  made  by  a  union  officer  or  employee  only  if 
he  has  bpcn  iuA^olved  during  the  preceding  fiscal  year  in  any  trans- 
action of  the  types  enumerated  in  section  102(a). 

By  requirino-  reports  on  such  transactions  and  by  requiring  other 
types  of  reporting  under  other  sections  of  the  bill,  the  committee  is 
not  to  be  construed  as  necessarih'  condenming  the  matters  to  be 
reported  if  they  are  not  specifically  declared  to  be  improper  or  made 
illegal  mider  oth.er  ]:)rovisions  of  the  bill  or  other  laws.  Re]:)orts  are 
required  as  to  matters  which  should  be  public  knowledge  so  that  their 
proprietA'  cnn  be  explored  in  the  light  of  knoAvn  facts  and  conditions. 

Sectio]!  102(b)  :  ProA^des  that  the  reportins;  renuirements  contained 
in  paragraphs  (1),  (2),  (3),  (4),  and  (5)  of  section  102(a)  shall  not 
apply  to  publicly  traded  securities  and  other  securities  thnt  are  publicly 
regulated.  This  provision  has  been  included  in  the  bill  because  the 
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committee  believes  that  the  holding  of  publicly  traded  or  regulated 
stock  can  hardly  lead  to  conflicts  of  interest  because  of  the  unlikelihood 
that  such  holdings  will  amount  to  a  substantial  or  controlling  interest. 
Existing  public  regulation  of  such  securities  held  in  such  quantities 
provide  sufficient  safeguards  of  disclosure. 

Section  102(c)  :  As  noted  above  in  discussion  of  section  102(a),  pro- 
vides that  a  union  officer  or  employee  who  is  not  involved  in  any 
transactions  of  the  types  enumerated  in  section  102(a)  is  not  required 
to  file  any  report  under  this  section. 

Section  103(a)  :  Requires  every  employer  engaged  in  an  industry 
affecting  interstate  commerce  to  submit  to  the  Secretary  of  Labor  a 
report  listing  and  describing  specified  expenditures  in  connection  with 
labor-management  relations  during  the  preceding  fiscal  year.  The 
report  must  be  signed  by  the  employer's  president  and  treasurer  or 
corresponding  principal  officers. 

The  expenditures  which  employers  must  report  are  as  follows: 
( 1 )  any  expenditure  pursuant  to  an  agreement  or  arrangement  with  a 
labor  relations  consultant  or  other  independent  contractor  by  which 
such  person  undertakes  any  activities  of  which  an  object,  directly  or 
indirectly  through  employees,  groups  or  committees  or  employees, 
or  other  persons,  is  to  persuade  employees  to  exercise  or  not  to  exer- 
cise, or  persuade  employees  as  to  the  manner  of  exercising,  the  right 
to  organize  and  bargain  collectively  through  representatives  of  their 
own  choosing,  or  undertakes  to  supply  such  employer  with  informa- 
tion concerning  the  activities  of  employees  or  a  union  in  connection 
with  a  labor  dispute;  expenditures  for  information  for  use  solely  in 
conjunction  with  a  pending  judicial,  administrative,  or  arbitration 
proceeding,  however,  would  not  have  to  be  reported;  (2)  any  expendi- 
ture by  the  employer  himself  lipving  an  object,  direct  or  indirect, 
similar  to  any  of  those  listed  and  described  in  paragraph  (1)  ;  here 
again,  certain  expenditures  would  not  have  to  be  reported,  as  follows : 
(i)  changes  in  wages,  working  conditions,  or  employee  benefits, 
(ii)  publication  by  such  employer  in  his  own  name  of  a  newspaper, 
newsletter,  or  similar  house  organ,  letter,  communication,  or  adver- 
tisement, and  (iii)  obtaining  information  for  use  solely  in  conjunction 
with  a  pending  judicial,  adminstrative,  or  arbitration  proceeding; 
(3)  any  direct  or  indirect  payment  or  loan,  or  any  promise  or  agree- 
ment to  pay  or  loan,  money  or  other  thing  of  value  to  any  union  or 
any  officer  or  employee  of  any  union,  except  the  following:  (i)  pay- 
ments made  pursuant  to  a  collective  bargaining  agreement  the  terms 
of  which  have  been  fully  disclosed  to  the  employees  in  the  bargaining 
unit  covered  by  the  agreement,  (ii)  compensation  paid  for  or  by  reason 
of  service  as  an  employee,  (iii)  payments  or  loans  made  by  any 
National  or  State  bank,  credit  union,  insurance  company,  savings 
and  loan  association,  or  other  credit  institution,  and  (iv)  payments  of 
the  kind  referred  to  in  section  302(c)  of  the  Labor  Management 
Relations  Act,  1947.  as  amended;  and  (4)  any  payment,  expenditure, 
loan,  transaction  or  arrangement  involving  such  employee  of  which  a 
report  is  required  of  a  union  officer  or  emplovee  under  paragraphs 
(1),  (2),  (5),  or  (6)  of  section  102(a). 

Section  103(b)  :  Requires  reports  from  every  person  who  has  an 
agreement  or  ari-angement  with  an  employer  engaged  in  an  industry 
affecting  interstate  commerce  to  undertake  activities  of  the  types 
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listed  and  described  in  the  discusion  of  paragraph  (1)  of  section  103 
(a).  These  reports  mnst  be  filed  annually  with  the  Secretary  and  must 
be  sio-ned  by  the  reporting-  concern's  president  and  treasurer  or  corre- 
sponding principal  officers.  They  mnst  contain  full  information  about 
the  person's  business,  receipts  from  employers  on  account  of  labor 
relations  advice  or  services,  disbursements  of  any  kind  in  connection 
with  such  services,  and  a  detailed  statement  of  the  agreement  or  ar- 
rangement between  such  person  and  an  employer.  As  in  the  case  of 
reports  by  unions  under  section  101(b),  the  connnittee  bill  gives  the 
Secretary  of  Labor  the  authority  to  prescribe  the  categories  in  which 
the  information  required  by  section  103(b)  shall  be  reported. 

The  committee  in  drafting  section  103  was  particularly  desirous  of 
requiring  reports  from  middlemen  masquerading  as  legitimate  labor 
regulations  consultants.  The  committee  believes  that  if  unions  are 
required  to  report  all  their  expenditures,  including  expenses  in  or- 
ganizing campaigns,  reports  should  be  required  from  employers  who 
carry  on,  or  engage  such  persons  to  carry  on,  various  types  of  activity, 
often  surreptitious,  designed  to  interfere  with  the  free  choice  of 
bargaining  representatives  by  emplovees  and  to  provide  the  employer 
with  information  concerning  the  activities  of  employees  or  a  union  in 
connection  with  a  labor  dispute. 

Section  103(c)  :  Provides  that  no  employer  nor  any  other  person 
shall  be  required  to  file  a  report  covering  the  giving  of  advice  by  sucli 
person  to  such  employer,  representing  the  emj^loyer  before  any  court, 
administrative,  agency  or  arbitration  tribunal,  or  engaging  in  collec- 
tive bargaining  on  behalf  of  such  employer.  The  committee  did  not 
intend  to  have  the  reporting  requirements  of  tlie  bill  apply  to  attorneys 
and  labor  relations  consultants  who  perform  an  important  and  useful 
function  in  contemporary  labor  relations  and  do  not  engage  in  activi- 
ties of  the  types  listed  in  section  103  (b ) . 

Section  103(d)  :  Provides  that  employers  and  other  persons  ai'e  not 
required  to  file  any  report  under  this  section  unless  they  have  made 
expenditures,  payments,  or  loans  or  have  been  parties  to  agreements 
or  arrangements  of  the  kinds  described  in  subsections  (a)  or  (b), 
respectively.  Thus  most  employers  who  maintain  normal  collective 
bargaining  relations  with  their  employees  will  not  have  to  file  reports 
under  this  bill. 

Section  103(e)  :  Provides  that  regular  officers,  supervisors,  or  em- 
ployees are  not  I'equii'od  to  file  any  re})ort  in  connection  with  services 
rendered  by  them  to  their  employer.  Employers  are  not  required  to 
file  any  report  concerning  expenditures  in  the  form  of  compensation 
for  the  services  of  any  of  their  regular  officers,  supervisors,  or  em- 
ployees. 

Section  104(a)  :  Specifies  that  the  contents  of  reports  and  documents 
filed  under  sections  101,  102,  and  103  shall  be  public  information  and 
authorizes  the  Secretai'y  of  Labor  to  publish  and  use  such  information 
for  statistical  and  research  purposes,  and  to  compile  and  publish 
studies  and  surveys  based  on  the  data  contained  in  reports  required  to 
be  filed  under  these  sections. 

Section  104(b)  :  Authorizes  the  Secretary  of  Labor  to  presci'ibe 
regulations  permitting  the  inspection-  and  examination,  on  the  request 
of  any  person,  of  the  information  contained  in  reports  and  documents 
filed  under  sections  101 ,  102,  and  103, 


1639 

Section  104(c)  :  Aiil liorizes  the  Secretary  of  Labor  to  furnish  copies 
of  reports  or  other  dociunents  filed  under  title  I  upon  payment  of  a 
charge  based  on  the  cost  of  the  service.  It  is  provided,  however,  that 
copies  of  reports  or  other  documents  hied  by  any  union  oi-  employer 
are  to  be  made  available  by  the  Secretary  without  charge,  or  the 
Secretary  may  I'equire  such  persons  to  furnish  copies  of  such  reports 
or  documents,  to  designated  State  agencies  upon  request  of  the  Gov- 
ernor of  any  such  State.  No  person  is  to  be  required,  however,  by 
virtue  of  any  State  law  to  furnish  any  State  offices  or  agency  any 
information  contained  in  a  report  liled  under  this  title  with  the  Secre- 
tary if  a  copy  of  such  report,  or  the  portion  thereof  containing  such 
information,  is  furnished  to  such  offices  or  agency.  Money  received  in 
payment  of  charges  fixed  by  the  Secretary  under  this  subsection  is 
to  be  deposited  to  the  credit  of  the  appropriation  of  the  agency  of 
the  U.S.  Department  of  Labor  which  is  charged  with  the  responsibil- 
ity of  rendering  this  service  provided  for  in  this  subsection  and  may 
be  used,  in  the  Secretary's  discretion,  for  the  ordinary  expenses  of 
such  agency,  notwithstanding  any  other  provision  of  law. 

Section  105  :  Requires  unions,  union  officers  and  employees,  employ- 
ers and  other  persons  who  are  required  to  file  reports  under  sections 
101,  102,  or  103  to  keep  and  preserve  records  and  accounts  of  financial 
transactions  necessaiy  to  verify  such  repoi-ts  for  such  periods  of  time 
as  the  Secretary  of  Labor  shall  prescribe.  Because  of  lack  of  experience 
in  examining  and  analyzing  reports  of  the  types  required  by  this 
title,  the  committee  believes  that  the  Secretary  should  have  discretion 
in  detei'mining  how  long  financial  and  other  records  should  be  kept 
by  those  who  are  required  to  report.  The  committee  anticipates  that 
in  issuing  regulations  pui'suant  to  this  section  the  Secretary  will  mini- 
mize the  burden  of  retaining  records  for  unduly  long  periods  of  time. 

Section  106(a)  :  Requires  that  the  first  reports  required  under  the 
bill  shall  be  filed  not  later  than  January  1,  1960.  Initial  financial 
reports  by  unions  under  section  101(b)  and  reports  by  employers  and 
other  persons  under  section  103  will  have  to  cover  only  the  period 
between  the  date  of  the  bill's  enactment  and  January  1.  1060.  and  the 
second  such  reports  will  have  to  cover  only  the  period  between  Janu- 
ary 1,  1960,  and  the  beginning  of  the  next  fiscal  year  of  the  i:)erson 
filing  such  reports.  Under  section  106(b)  the  Secretary  of  Labor  is 
given  the  authority  to  issue  regulations  prescribing  the  time  when 
annual  reports  must  thereafter  be  filed. 

Section  106(b)  :  Aut]io]-izo  the  Seci'ptary  of  T.,abor  to  issue  rules 
and  regulations  prescribing  the  form,  time  of  filing  (as  has  already 
been  noted)  and  publication  of  reports  and  other  reasonable  rules  and 
regulations  (including  rules  prescribing  reports  concerning  building 
funds,  trusts  or  cntev]:)ri'5es  fi7^n.nced  bv  uniops^  which  he  finds 
necessary  to  prevent  circumvention  or  evasion  of  the  bill's  reporting 
reouirements. 

The  committee  expects  that,  in  exercising  his  rulemaking  power 
under  this  subsection,  the  Secretary  of  Labor  will  be  vigilant  in  mak- 
ing sure  tliat  all  tvpos  of  special  funds  shall  be  reported.  At  the  same 
time,  it  is  expected  that  the  Secretary  will  make  every  effort  to  reduce 
the  cost  and  administrative  burden  of  reporting.  For  this  reason,  the 
Secretary  is  directed  to  prescribe  by  general  rule  simplified  reports  by 
unions  or  employers  for  whom  he  finds  that  by  virtue  of  their  size  a 
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detailed  report  would  be  unduly  burdensome,  subject,  however,  to 
revocation  if  the  Secretary  determines,  after  investigation,  that  the 
purposes  of  this  section  would  be  served  thereby.  The  Secretary  may, 
in  addition,  exempt  from  the  requirements  of  section  101  for  detinite 
or  indefinite  periods  as  determined  by  him,  any  union  or  class  thereof, 
including  conferences,  joint  boards  or  councils,  associations  or  other 
aggregations  of  unions,  that  are  transitory  in  character  and  that  are 
foi-med  solely  to  ne.<rotiate  a  lal>or  agreement  oi-  to  carry  out  educational 
activity.  By  including  this  discretionary  exemption  provision  in  the 
bill,  the  committee  does  not  intend  to  imply  that  other  labor  organiza- 
tions which  do  not  exist  for  the  purpose,  in  whole  or  in  part,  of  engag- 
ing in  collective  bargaining  with  employers  are  required  to  file  reports 
under  the  bill.  Whether  or  not  any  such  organization  is  required  to 
report  depends  upon  whether  they  arc  covei-ed  bv  sections  101  and  501 
(h)  and  (i)  of  the  bill,  without  regard  to  anything  contained  in  this 
subsection. 

Section  106(c)  :  Provides  that  the  Secretary  of  Labor  has  power  and 
is  directed,  when  he  believes  it  is  necessary  in  order  to  determine 
whether  any  person  has  violated  any  provision  of  the  bill  or  any  rule 
or  regulation  authorized  by  the  bill  (except  amendments  made  in 
other  statutes,  such  as  the  National  Labor  Eelations  Act  or  the  Labor 
Management  Kelations  Act,  1947),  to  make  an  investigation,  enter 
places  and  inspect  records  and  accounts  and  question  pei-sons  deemed 
necessary  to  enable  him  to  ascertain  the  facts.  The  Secretary  is  also 
authorized  to  make  a  report  to  interested  persons  or  officials  concern- 
ing the  facts  required  to  be  shoAvn  in  a  report  and  the  reason  for  any 
failure  or  refusal  to  file  a  report  or  any  other  matter  he  deems  appro- 
priate as  a  result  of  his  investigation. 

Section  107(a)  :  Prohibits  any  union  engaged  in  an  industry  affect- 
ing interstate  commerce  from  making  any  direct  or  indirect  loans  to 
any  of  its  officers  or  employees  resulting  in  a  total  indebtedness  on  the 
part  of  such  officer  or  employee  to  the  union  in  excess  of  $1,500. 

Section  107(b)  :  Prohibits  both  unions  and  employers  from  directly 
or  indirectly  paying  the  fine,  or  paying  or  advancing  the  costs  of  de- 
fense, of  any  of  their  officers,  agents,  employees,  or  representatives 
who  is  indicted  for  or  convicted  of  any  violation  of  any  provision  of 
the  bill.  In  the  event  any  such  person  is  acquitted,  however,  he  may 
be  reimbursed  for  expenditures  necessarily  incurred  in  his  defense. 

Section  108(a)  :  Prescribes  a  fine  of  up  to  $10,000  or  imprisonment 
for  up  to  1  year,  or  both,  for  willfully  violating  or  failing  to  comply 
with  any  provision  of  title  I  or  the  rules  or  regulations  issued  by  tlie 
Secretary  of  Labor  thereunder. 

Section  108(b)  :  Prescribes  a  fine  of  up  to  $10,000  or  imprisonment 
for  up  to  1  year,  oi-  both,  for  willful  false  statements  or  misrepresenta- 
tions of  material  facts  or  failure  to  disclose  material  facts  in  reports, 
documents,  or  other  information  required  under  this  title  or  the  rules 
and  regulations  of  the  Secretary  issued  thereunder. 

Section  108(c)  :  Prescribes  a  fine  of  up  to  $10,000  or  imprisonment 
for  up  to  1  year,  or  both,  for  willfully  making  a  false  entry,  or  will- 
fully concealing,  withholding,  or  destroying  any  books,  records, 
reports,  or  statements  required  to  be  kept  by  this  title. 

Section  108(d)  :  Assigns  personal  responsibility  to  the  union  or 
employer  offic^ers  or  other  persons   required  to  sign  reports  under 
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sections  101  and  103  for  the  filing  and  the  accuracy  of  statements  in 
sucli  reports. 

Section  109(a)  :  Makes  the  embezzlement  of  union  funds  or  assets 
by  any  officer  or  employee  a  Federal  crime  punishable  by  a  fine  of 
up  to  $10,000  or  imprisonment  for  up  to  5  years,  or  both. 

Section  109(b)  :  Provides  that  when  a  union  officer  or  employee  has 
been  convicted  of  embezzlement  of  union  funds  or  property  in  violation 
of  subsection  (a)  and  the  union  or  its  governing-  board  refuses  or  fails 
to  sue  to  recover  such  money  or  property  within  6  calendar  montlis 
after  being  requested  to  do  so  by  any  member  of  the  union,  any  of  the 
union's  members  may  sue  the  convicted  officer  or  employee  in  any 
Federal  district  court  to  recover  such  money  or  property  for  the  benefit 
of  the  union.  Such  actions  may  be  brought  only  upon  leave  of  court 
obtained  upon  verified  application  and  for  good  cause  shown  which 
application  may  be  ex  parte.  In  his  order  the  trial  judge  may  allot  a 
reasonable  part  of  the  recovei^  to  pay  fees  of  counsel  representing  the 
union  member  in  the  action  and  to  compensate  such  member  for  ex- 
penses incurred  by  him  in  connection  with  the  litigation.  It  is  pro- 
vided that  nothing  in  this  subsection  shall  reduce  or  limit  the  responsi- 
bilities of  any  union  officer  or  employee  under  an}^  other  law  of  the 
United  States  or  any  State  and  that  nothing  in  this  subsection  shall 
take  away  any  right  or  bar  any  remedy  to  which  union  members  are 
entitled  under  any  such  law. 

Section  110(a)  :  Provides  that  there  shall  be  in  the  U.S.  Depart- 
ment of  Labor  a  Commissioner  of  Labor  Keports  appointed  by  the 
President  by  and  with  the  advice  and  consent  of  the  Senate.  The 
Commissioner  shall  receive  compensation  at  the  highest  rate  estab- 
lished for  grade  18  of  the  general  schedule  of  the  Classification  Act 
of  1949,  as  amended,  and  shall  perform  such  duties  as  may  be  pre- 
scribed by  the  Secretarv  of  Labor  or  requiied  by  law  and  the  Sec- 
retary may  authorize  him  to  perform  any  functions  of  the  Secretary 
under  the  bill. 

Section  110(b)  :  Authorizes  the  Secretary  of  Labor  to  make  expen- 
ditures subject  to  the  civil  service  laws  and  the  Classification  Act  of 
1949,  as  amended,  and  ap)3oint  and  fix  compensation  of  personnel  in- 
cluding attorneys  necessary  to  perform  his  functions  under  the  bill. 
Attorneys  appointed  under  this  subsection  may  appear  for  and  repre- 
ment  of  Labor  a  Comminssionor  of  Labor  Reports  a])pointed  by  the 
subject  to  the  direction  and  control  of  the  Attorney  General. 

Section  110(c)  :  Authorizes  the  Secretary  of  Labor  to  bring  injunc- 
tion actions  in  the  U.S.  District  Court  for  the  District  of  Columbia  or 
in  the  district  court  or  other  court  of  the  United  States  having  juris- 
diction of  the  actions  sought  to  be  enjoined  to  restrain  violations  of 
the  provisions  of  this  title  or  any  rule  or  regulation  of  the  Secretary 
thereunder  and  to  compel  compliance  with  this  title  and  such  rules 
and  regulations. 

Section  111:  Amends  sections  302  (a),  (b),  and  (c)  of  the  Labor 
Management  Eelations  Act,  1947,  as  amended,  primarily  for  the 
purpose  of  clarifying  an  ambiguity  which  presently  exists.  Under 
present  law  it  is  illegal  for  an  employer  to  pay  or  deliver  anything  of 
value  to  a  representative  of  his  employees.  The  amendments  con- 
tained in  this  section  would  remove  any  doubt  that  all  forms  of  bribery 
and  extortion  which  might  escape  the  provisions  of  existing  law  would 
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be  prohibited  under  pain  of  criminal  penalties  for  conviction  thereof. 
The  intent  of  these  amendments  to  sections  302  (a)  and  (b)  is  to  forbid 
any  payment  or  bribe  by  an  employer  of  anyone  who  acts  in  the  in- 
terest of  an  employer  whether  technically  an  agent  or  not  and  to 
forbid  the  receipt  of  any  such  bribe  by  any  person,  whether  an  indi- 
vidual, an  officer  or  employee  of  a  labor  organization  or  a  committee 
representing  employees.  Payment  to  and  receipt  of  such  payments 
by  any  union  officer  or  employee  ha^'ing  the  intent  of  influencing  such 
officer  or  employee  in  respect  to  any  of  his  actions,  decisions,  or  duties 
as  a  representative  of  employees  or  as  such  union  officer  or  employee 
would  also  be  made  a  criminal  offense. 

This  section  also  amends  section  302(b)  to  make  unlawful  the  de- 
mand or  acceptance  of  improper  loading  fees  from  interstate  truckers. 
The  proviso  makes  clear  that  this  prohibition  is  not  intended  to  make 
unlawful,  however,  any  payment  by  an  employer  to  any  of  his  em- 
ployees as  compensation  for  their  services  as  employees.  It  would 
also  make  it  a  criminal  offense  for  a  labor  organization  to  conduct 
"shakedown"  picketing,  i.e.,  picketing  with  no  legitimate  purpose  but 
which  is  to  force  an  employer  to  "buy  off"  the  union  official  involved. 
The  subsection  bans  picketing  to  exact  from  the  employer  a  payment 
for  the  enrichment  of  an  individual  as  distinguished  from  bona  fide 
picketing,  the  purpose  of  which  is  improvement  in  wages  and  working 
conditions  of  employees.  This  is  an  abuse  documented  by  the  Mc- 
Clellan  committee.  This  section  also  provides  that  the  general  ban 
in  section  302  upon  employer  payments  to  unions  is  not  to  apply  to 
money  deducted  from  the  wages  of  employees  pursuant  to  a  collective 
bargaining  agreement  in  the  form  of  periodic  payments  to  a  union  in 
lieu  of  membership  dues,  nor  to  employer  payments  to  trust  funds 
for  pooled  vacation,  holiday,  severance  or  similar  benefits,  or  appren- 
tice or  other  employee  training  programs. 

Section  112(a)  :  Provides  that  every  union  officer  and  every  em- 
ployer shall  file  annually  at  the  beginning  of  each  fiscal  year  with  the 
Secretary  of  Labor  an  affidavit  meeting  the  requirements  of  section 
112(b)  not  found  by  any  court  to  be  false.  It  is  specified  that  for  the 
purpose  of  this  section  only  the  term  "employer"  means  the  officers 
and  directors  or  an  employer  organized  in  the  corporated  or  un- 
incorporated association  form  or  partners  or  individual  proprietors. 
Under  the  provisions  of  section  112(c),  however,  the  obligation  to  file 
such  affidavits  does  not  apply  to  any  union  officer  or  employer  who 
has  not  lilcd  a  ])ptition  under  section  0  or  a  cliarge  under  section  10 
of  the  National  Labor  Relations  Act,  as  amended,  during  the  pre- 
ceding 12  months. 

Section  112(b)  :  Provides  tliat  tlie  affidavits  required  by  subsection 
(a)  shall  state  that  the  affiant  is  not  and  during  the  preceding  12 
months  has  not  been  a  member  of  the  Communist  Party  or  affiliated 
with  such  party  and  that  neither  the  affiant  nor  any  organization  of 
which  he  is  a  member,  of  which  he  is  or  has  supported  during  the 
preceding  12  months  believes  in  or  teaches  the  overthrow  of  the 
U.S.  Government  by  force  or  any  illegal  or  unconstitutional  method. 
Section  1001  of  title  18  of  the  United  States  Code  is  made  applicable 
to  such  affidavits. 

Section  112  (c)  :  As  has  already  been  noted  exempts  from  this  section 
union  officers  and  employers  who  have  not  filed  a  petition  under 
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section  9  or  a  charge  under  section  10  of  the  National  Labor  Relations 
Act,  as  amended,  during  the  12  months  preceding  the  date  upon  which 
they  would  othervrise  be  required  to  file  an  afhclavit. 

Section  112(d)  :  Repeals  section  9(h),  the  non-Communist  affidavit 
provision,  of  the  National  Labor  Relations  x\.ct,  as  amended. 

TITLE    II TRUSTEESHIPS 

Section  201(a)  :  Requires  reports  by  national  or  international 
unions  to  the  Secretaiy  of  Labor  on  trusteeship  established  by  such 
union  over  subordinate  organizations.  These  reports  must  be  filed 
within  30  days  after  the  date  of  enactment  of  this  bill  in  the  case  of 
trusteeships  in  existence  on  such  date,  and  within  30  days  following 
the  imposition  of  any  trusteeship  over  a  subordinate  organization 
after  such  date,  and  semiannually  thereafter.  Such  reports  must  be 
signed  by  the  president  and  treasurer  or  corresponding  principal  of- 
ficer of  the  national  or  international  union  and  by  the  trustee  or 
trustees  designated  to  exercise  supervision  over  any  subordinate  orga- 
nizations in  trusteeship. 

The  reports  must  show  (A)  the  union  in  trusteeship,  (B)  the  date 
trusteeship  was  established,  (C)  a  detailed  statement  of  the  reason 
for  establishing  or  continuing  the  trusteeship,  and  (D)  the  nature  and 
extent  of  voting  by  members  of  the  subordinate  organization  in  trustee- 
ship for  convention  delegates  and  national  or  international  union 
officers. 

Section  201(b)  :  Provides  the  Secretary  of  Labor  with  the  same 
powers  with  respect  to  the  reports  on  trusteeships  required  by  sub- 
section (a)  that  he  was  with  respect  to  reports  required  by  title  I  under 
sections  101(c),  104,  105,  and  106  (b)  and  (c)  of  such  title. 

Section  201(c)  :  Prescribes  a  fine  of  up  to  $10,000  or  imprisonment 
for  up  to  1  year,  or  both,  for  willfully  violating  or  failing  to  comply 
with  this  section  or  rules  or  regulations  issued  thereunder  by  the 
Secretary  of  Labor. 

Section  201(d)  :  Prescribes  a  fine  of  up  to  $10,000  or  imprisonment 
for  up  to  1  year,  or  both,  for  false  statements,  misrepresentation  of 
material  facts  or  failure  to  disclose  material  facts  in  any  report  re- 
quired under  this  section  or  the  rules  and  regulations  issued  there- 
under, or  for  willfully  withholding,  concealing,  or  destroying  any 
books,  records,  reports,  or  statements  upon  which  such  report  is 
based. 

Section  201(e)  :  Assigns  personal  responsibility  to  the  union  officers 
and  trustees  who  are  required  to  sign  reports  under  subsection  (a) 
for  the  filing  and  the  accuracy  of  any  statements  contained  in  such 
reports. 

Section  201(f)  :  Provides  that  every  union  required  to  submit  a 
report  under  title  II  shall  make  the  information  required  to  be  con- 
tained in  such  report  available  to  all  of  the  members  of  the  subordinate 
organization  to  which  the  report  applies  in  such  form  and  manner  as 
the  Secretary  of  Labor  shall  by  regulation  prescribe. 

Section  202 :  Requires  that  trusteeships  shall  be  established  and 
administered  only  in  accordance  with  the  constitution  and  bylaws  of 
the  particular  national  or  international  union  involved  and  for  any 
one  of  the  following  purposes:  correction  of  corruption  or  financial 
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malpractice,  assuring  the  performance  of  collective  bargaining  agree- 
ments or  other  duties  of  a  bargaining  representative,  restoring  demo- 
cratic procedures,  or  otherwise  carrying  out  the  legitimate  objects 
of  the  union. 

The  committee  recognizes  the  difficulty  of  ascertaining  and  defin- 
ing what  ought  to  be  regarded  as  proper  purposes  of  trusteeships  so 
as  to  permit  useful  and  desirable  trusteeships  while  preventing  and 
minimizing  abuses.  It  is  not  the  intention  of  the  committee  to  inter- 
fere in  any  way  with  the  recognized  authority  and  responsibility  of 
a  union  to  require  compliance  by  subordinate  organizations  with  all 
lawful  and  proper  provisions  of  the  union's  constitution  and  bylaws. 
In  part,  the  difficulty  is  resolved  in  the  committee  bill  by  the  provisions 
for  shifting  the  burden  of  proof  contained  in  section  204. 

Section  203(a)  :  Makes  it  unlawful  during  trusteeship  (1)  to  count 
members'  votes  for  convention  delegates  or  national  or  international 
officers  if  not  by  secret  ballot  in  which  all  members  in  good  standing 
could  participate,  or  (2)  to  transfer  to  parent  organization  any  funds 
of  the  trusteed  imion  except  regular  per  capita  and  assessments  pay- 
able by  nontrusteed  unions.  It  is  provided  that  upon  dissolution  of 
the  trusteeship,  assets  may  be  distributed  in  accordance  with  the  char- 
ter, constitution,  or  bylaws.  The  committee  recognizes  that  in  some 
unions  persons  who  have  retired  or  moved  into  supervisory  positions ; 
i.e.,  who  are  either  no  longer  part  of  the  bargaining  unit  or  who  have 
no  active  status  in  the  union  are  nevertheless  considered  "members  in 
good  standing."  It  is  not  the  committee's  intention  that  such  persons 
be  given  a  right  to  vote  by  section  203  (a)(1). 

Section  203(b)  :  Makes  Adolation  of  subsection  (a)  punishable  by  a 
maximum  $10,000  fine  or  imprisonment  for  1  year,  or  both. 

Section  204(a)  :  Provides  that  upon  the  written  complaint  of  a 
member  or  subordinate  union  alleging  violation  of  section  202  or  203, 
the  Secretary  shall  investigate  and  if  he  finds  an  unremedied  violation, 
he  may  petition  the  appropriate  Federal  district  court  to  enjoin  and 
dissolve  the  trusteeship  and  for  other  appropriate  relief. 

Section  204(b)  :  Provides  for  place  and  manner  of  bringing  suit. 

Section  204(c)  :  This  subsection  provides  that  a  trusteeship  estab- 
lished by  a  labor  organization  (1)  in  conformity  with  the  procedural 
requirements  of  its  constitution  and  (2)  authorized  or  ratified  after  a 
hearing  before  the  union's  executive  board  or  such  other  body  as 
may  be  provided  for  in  the  union's  constitution  and  bylaws,  shall  be 
presumed  valid  for  a  period  of  18  months.  This  presumption  may  be 
rebutted  by  clear  and  convincing  proof  that  the  trusteeship  was  not 
established  for  the  purposes  allowable  under  section  202.  After  the 
expiration  of  18  months  there  will  be  a  presumption  that  the  trustee- 
ship is  invalid  in  any  proceeding  brought  by  the  Secretary  to  remove 
the  subordinate  union  from  the  trusteeship  unless  the  labor  organi- 
zation can  show  by  clear  and  convincing  proof  that  the  continuation 
of  the  trusteeship  is  necessary  for  a  purpose  allowable  under  section 
202.  If  the  labor  organization  can  so  show,  the  court  may  dismiss  the 
complaint  or  retain  jurisdiction  of  the  cause  on  such  conditions  and 
for  such  period  of  time  as  it  deems  appropriate. 

Section  205 :  Requires  a  report  within  3  years  by  the  Secretary-  of 
Labor  on  the  operation  of  this  title. 
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Section  206:  Makes  clear  that  Federal  suits  under  title  II  are 
possible  only  upon  suit  initiated  by  the  Secretary  of  Labor.  All  other 
rights  and  remedies  at  law  or  in  equity  are  specifically  preserved 
except  that  when  the  Secretary  files  a  complaint  under  this  title,  the 
Federal  court's  jurisdiction  is  to  be  exclusive  and  the  result  res 
judicata. 

TITLE   III — ELECTIONS 

Section  301(a)  :  Provides  that  every  national  and  international 
labor  organization  engaged  in  an  industry  afi'ecting  interstate  com- 
merce shall  elect  the  officers  named  in  its  constitution  and  the  members 
of  its  executive  board  or  similar  governing  body  at  least  once  every  5 
years  by  secret  ballot  or  at  a  convention  of  delegates  elected  by  secret 
ballot  and  in  accordance  with  its  constitution  and  bylaws. 

Section  301(b)  :  Provides  that  every  local  labor  organization  en- 
gaged in  an  industry  affecting  interstate  commerce  shall  elect  the 
officers  named  in  its  constitution  and  the  members  of  its  executive 
board  or  similar  governing  body  at  least  once  every  3  years  by  secret 
ballot  and  in  accordance  with  its  constitution  and  bylaws.  Local 
unions  and  their  officers  are  forbidden  to  discriminate  in  favor  of  or 
against  any  candidate  for  union  office  with  respect  to  the  use  of  the 
union's  list  of  members  in  good  standing  and  are  required  to  comply 
with  all  reasonable  requests  of  any  candidate  for  distribution  of  his 
campaign  literature  by  the  unions,  but  at  the  candidate's  expense,  to 
members  in  good  standing  on  the  union's  roster  of  members.  Adequate 
election  safeguards  must  also  be  assured  by  evei'y  local  union  to  insure 
that  the  ballots  cast  in  its  elections  are  fairly  counted ;  these  safeguards 
are  to  include  the  right  of  any  candidate  to  have  an  observer  present 
on  his  behalf  at  the  polls  and  at  the  counting  of  the  ballots. 

Section  301(c)  :  Provides  that  officers  of  any  intermediate  body 
such  as  a  general  committee,  system  board,  joint  board,  joint  council 
or  other  association  of  labor  organizations  as  defined  in  section  501  (h) 
shall  be  elected  at  least  once  every  4  years  by  secret  ballot  or  by 
union  officers  representative  of  the  members  who  have  been  elected 
by  secret  ballot  and  in  accordance  with  the  union's  constitution  and 
bylaws. 

Section  301  (d)  :  Requires  that  in  any  union  election  required  by  this 
section  to  be  held  by  secret  ballot,  a  reasonable  opportunity  shall  be 
given  for  the  nomination  of  candidates.  Every  member  in  good 
standing  is  to  be  eligible  to  be  a  candidate  for,  and  hold,  union  office, 
subject,  however,  to  reasonable  qualifications  uniformly  imposed,  and 
the  right  to  support  and  vote  for  the  candidate  or  candidates  of  his 
choice  without  being  subject  to  penalty,  discipline,  or  improper  inter- 
ference or  reprisal  at  the  hands  of  the  union  or  any  union  member. 
Fifteen  days'  notice  of  an  election  is  to  be  mailed  to  members  unless 
the  election  is  held  at  the  regular  time  specified  in  the  union's  consti- 
tution and  bylaws  on  file  wdth  the  Secretary  of  Labor.  Every  member 
shall  have  one  vote,  and  a  member  whose  dues  are  checked  off  with 
his  voluntary  authorization  provided  for  in  a  collective  bargaining- 
agreement  is  not  to  be  disqualified  from  voting  or  being  a  candidate 
for  union  office  for  alleged  dues  default.  The  votes  cast  by  members 
of  each  local  union  in  national  or  international  union  elections  are  to 
be  counted  and  the  results  published  separately.  Ballots  and  election 
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records  are  to  be  preserved  for  1  year.  The  union  constitution  and 
bylaws  is  to  govern  any  election  to  the  extent  that  they  are  not  incon- 
sistent with  the  provisions  of  title  III. 

Secton  301(e)  :  Provides  that  when  union  officers  are  chosen  in  a 
convention,  the  convention  shall  be  conducted  in  accordance  with  the 
union's  constitution  and  bylaws  to  the  extent  that  they  are  not  in- 
consistent with  title  III,  and  delegate  credentials,  minutes,  and  con- 
vention records  pertaining  to  the  election  of  officers  are  to  be  preserved 
for  1  year  after  the  election. 

Section  301(f)  :  Provides  that  neither  union  funds  nor  funds  of  an 
emploj-er  are  to  be  used  to  promote  the  candidacy  of  any  person  in 
union  elections  subject  to  title  III ;  union  funds,  however,  may  be  used 
for  notices,  factual  statements  of  issues,  or  other  expenses  necessary 
for  the  conduct  of  the  election. 

Section  301  (g)  :  Provides  that  if  the  Secretary  of  Labor,  upon  appli- 
cation of  any  member  of  a  local  labor  organization  engaged  in  an 
industry  atfecting  interstate  commerce  finds  that  the  union's  constitu- 
tion and  bylaws  do  not  provide  an  adequate  means  for  removing  from 
office  related  officers  guilty  of  serious  misconduct,  such  officers  may  be 
removed,  for  cause  shown  and  after  notice  and  hearing,  by  the  mem- 
bers in  good  standing  voting  by  secret  ballot  in  an  election  conducted 
by  the  union's  officers.  The  election  must  be  held  in  accordance  with 
the  union's  constitution  and  bylaws  to  this  extent  that  they  are  not 
inconsistent  with  title  III. 

Section  301  (h):  Authorizes  the  Secretary  of  Labor  to  prescribe 
minimum  standards  and  methods  for  determining  the  adequacy  of  the 
procedures  for  the  removal  of  union  officei^  contained  in  union  con- 
stitution and  bylaws  as  specified  in  subsection  (g). 

Section  302(a)  :  Provides  for  the  filing  of  complaints  with  the  Sec- 
retary of  Labor  by  a  union  member  alleging  violation  of  section  301, 
including  violation  of  the  union's  constitution  and  bylaws  pertaining 
to  the  election  and  removal  of  officers,  but  only  if  he  has  ( 1 )  exhausted 
his  remedies  under  the  union's  constitution  and  bylaws  or  (2)  invoked 
such  remedies  without  obtaining  a  final  determination  within  3  months. 
The  election  is  to  be  presumed  valid,  however,  pending  a  final  decision, 
and  in  the  interim  the  union's  affairs  are  to  be  conducted  by  the 
officers  elected  or  in  office  or  in  the  manner  provided  in  the  union's 
constitution  and  bylaws. 

Section  302(b)  :  Provides  that  the  Secretary  must  investigate  com- 
plaints meeting  the  requirements  of  subsection  (a),  and  if  he  has 
probable  cause  to  believe  that  a  violation  of  section  301  has  occurred 
and  has  not  been  remedied,  he  shall,  within  60  days  of  the  filing  of 
such  complaint,  institute  an  action  in  the  U.S.  district  court  for  the 
district  where  the  union  has  its  principal  offices  to  set  aside  the  elec- 
tion and  obtain  an  order  directing  a  new  election  or,  if  the  complaint 
involves  an  alleged  inadequacy  of  procedure  for  the  removal  of  a  union 
officer  guilty  of  serious  misconduct,  an  order  directing  a  hearing  before 
and  a  secret  ballot  vote  by  the  members,  under  the  su]5ervision  of  the 
Secretary  in  accordance  with  the  provisions  of  title  III  and  such  rules 
and  regulations  as  the  Secretary  may  prescribe.  Service  of  summons, 
subpena  or  other  legal  process  of  the  court  upon  any  union  official 
or  agent  in  his  capacity  as  such  is  to  be  deemed  service  on  the  union 
for  puri^oses  of  this  section.  The  court  shall  have  power  to  take  any 
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action  it  deems  proper  to  conserve  tlie  assets  of  the  union  when  pro- 
ceedings are  instituted  and  actions  brought  under  this  section. 

Section  302(c)  :  Provides  for  a  trial  of  the  issues  in  proceedings  or 
action  brought  under  tliis  section  by  the  district  court.  If  the  court, 
upon  a  preponderance  of  this  evidence,  finds  that  (1)  an  election  ^yas 
not  held  within  the  time  prescribed  by  section  301,  or  (2)  a  violation 
of  section  301  did  or  reasonably  could  have  been  expected  to  affect 
the  result  of  an  election,  the  court  is  to  declare  the  election  void  and 
direct  the  holding  of  a  new  election  under  supervision  of  the  Secretary 
of  Labor.  So  far  as  may  be  lawful  and  practicable,  such  election  is 
to  be  conducted  in  conformity  with  the  union's  constitution  and  by- 
laws. The  Secretary  is  to  certify  the  names  of  any  person  or  persons 
elected  in  such  election  promptly  to  the  court,  and  the  court  shall 
thereupon  enter  a  decree  declaring  such  person  or  persons  to  be  an 
officer  or  officers  of  the  union. 

It  is  further  provided  in  this  subsection  that  if  the  proceeding  before 
the  court  involves  the  removal  of  officers  pursuant  to  section  301(g) 
the  Secretary  is  to  certify  the  results  of  the  vote,  and  the  court  shall 
thereupon  enter  a  decree  declaring  whether  such  persons  have  been 
removed  from  office  in  the  union. 

Section  302(d)  :  Provides  that  an  order  of  a  Federal  district  court 
directing  an  election,  dismissing  any  complaint  filed  under  title  III 
or  designating  certain  persons  to  be  the  elected  officers  of  a  union  are 
appealable  in  the  same  manner  as  the  final  judgment  in  a  civil  action. 
Orders  directing  elections,  however,  shall  not  be  stayed  pending  appeal. 

Section  303 :  Provides  that  no  labor  organization  is  to  be  required 
by  law  to  conduct  elections  of  officers  more  frequently  or  in  a  different 
form  or  manner  than  is  required  by  title  III  or  its  own  constitution  or 
bylaws.  Existing  rights  and  remedies  under  a  union's  constitution 
and  bylaws  or  under  State  or  local  law  to  enforce  such  union's  consti- 
tution and  bylaws  with  respect  to  elections  are  preserved  if  tehy  are 
invoked  prior  to  the  conduct  of  an  election,  but  under  the  provisions  of 
section  303,  the  remedy  available  under  title  III  for  challenging  an 
election  that  has  already  been  conducted  is  exclusive. 

Section  304 :  Provides  that  the  election  provisions  of  title  III  are  to 
become  effective — ■ 

(1)  Ninety  days  after  the  date  of  enactment  of  the  bill  for  any 
union  whose  constitution  and  bylaws  can  be  modified  to  conform 
with  the  requirements  of  title  III  by  its  officers  or  governing  body, 
such  as  its  executive  board  or  council ;  or 

(2)  where  the  modifications  necessary  to  conform  with  the 
requirements  of  title  III  are  such  that  they  can  only  be  made 
by  a  constitutional  convention  of  the  union,  not  later  than  the 
union's  next  constitutional  convention  after  the  date  of  eact- 
ment  of  the  bill  or  2  years  after  such  date,  whichever  is  the  earlier 
date.  In  situations  where  a  constitutional  convention  is  not  held 
within  2  years,  the  union's  executive  board  or  other  governing 
body  empowered  to  act  for  the  union  between  conventions  is  em- 
powered, notwithstanding  any  provision  of  the  union's  constitu- 
tion or  bylaws  to  the  contrary,  to  make  any  necessary  interim 
changes  in  the  union's  constitution  and  bylaws  to  carry  out  the 
provisions  of  the  bill.   It  is  expected  that  any  constitutional 
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changes   made   between    convention    would    be    ratified    at    the 
union's  next  convention. 

Section  305(a)  :  Prohibits  any  person  wlio  has  within  the  preceding- 
5  years  served  part  of  a  prison  term  as  a  result  of  having  been  con- 
victed of  any  one  of  the  following  specified  crimes,  namely :  robbery, 
bribery,  extoition,  embezzlement,  grand  larceny,  burglaiy,  arson, 
violation  of  narcotics  law,  murder,  rape,  assault  with  intent  to  kill, 
assault  with  intent  to  inflict  grievous  bodily  injury,  or  conspiracy  to 
commit  any  such  crime,  from  serving  as  a  union  officer,  director, 
trustee,  executive  board  or  similar  governing  body  member,  business 
agent,  manager,  organizer  oi-  other  emplovee,  other  tlian  as  an  ex- 
clusively clerical  or  custodial  employee,  unless:  (1)  his  citizenship 
rights,  having  been  revoked  as  a  result  of  such  conviction,  have  been 
fully  restored  or  (2)  the  Secretary  of  Labor  determines,  after  a  hearing 
of  which  notice  has  been  given  to  Federal,  State,  and  local  prosecuting 
officials  in  any  jurisdiction  where  such  conviction  took  place,  that 
such  pei"son's  service  in  any  such  capacity  would  not  be  contrary  to 
the  purposes  of  this  bill.  In  making  any  such  determination,  the 
Secretary's  decision  shall  be  final. 

This  provision  in  the  bill  is  not  conceived  by  the  committee  as 
additional  punishment  for  the  crimes  mentioned  in  the  section.  The 
punishment  of  these  kinds  of  crimes  and  the  enactment  of  laws  relating 
to  them  are  and  should  be  the  province  of  the  States.  This  provision 
is  designed  to  further  protect  union  members'  and  the  public  interest 
by  establishing  certain  standards  for  persons  holding  union  office — a 
matter  within  the  purview  of  the  Federal  Government. 

The  committee  is  of  the  opinion  that,  in  the  interests  of  justice  and 
etfcctive  law  enforcement,  a  reasonable  fixed  time  limit  should  be 
)5laced  on  the  length  of  time  a  convicted  person  should  be  disqualified 
from  holding  union  office  or  employment.  Within  this  time  limit, 
furthermore,  means  should  be  provided  whereby  convicted  persons 
ma V  obtain  relief  from  the  operation  of  this  section  if  their  citizenship 
rights,  having  been  revoked,  are  fully  restored  or  they  are  able  to 
demonsti-ate  to  the  Secretary  of  Labor,  on  the  basis  that  the  nature 
of  the  offense  of  which  they  were  convicted  or  their  conduct  subsequent 
to  their  having  been  imprisoned  was  such,  that  granting  them  such 
relief  would  not  be  contrary  to  the  purposes  of  the  bill. 

Section  305(b)  :  Prohibits  any  person  who  has  been  found  by  the 
Secretary  of  Labor,  after  a  hearing  on  a  written  record,  to  have  failed 
to  file,  after  written  notice  by  the  Secretary  directing  him  to  do  so,  any 
information  required  by  title  I  or  title  II,  or  who  has  been  convicted 
of  any  violation  of  title  I  or  title  II  from  serving  as  a  union  officer, 
director,  trustee,  executive  board  or  similar  governing  body  member, 
business  agent,  international  representative,  manager,  paid  organizer 
or  other  paid  employee  for  a  period  of  5  yeai's  after  such  determination 
by  the  Secretary  or  such  conviction.  Union  and  union  officers  ai-e 
prohibited  from  knowingly  permitting  any  such  person  to  take  or  hold 
union  office  or  employment  in  violation  of  this  subsection. 

Section  305(c)  :  Prescribes  a  fuie  of  up  to  $10,000  or  imprisonment 
for  up  to  1  year,  or  both,  for  violation  of  this  section. 

Section  305(d)  :  Stipulates  that  a  person  shall  be  deemed  to  have 
been  "convicted''  and  under  the  disability  of  "conviction"  for  purposes 
of  section  305  from  the  date  of  the  judgment  of  the  trial  court  or  the 
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date  on  which  such  judgment  is  sustained  finally  on  apj)eal,  whichever 
is  the  latter  date. 

TITLE    I^' CODES    OF   ETHICAL    PRACTICES 

Section  401 :  Declares  that  it  is  in  the  national  interest  that  national 
and  international  labor  organizations  and  nationwide  and  industry- 
wide associations  of  employers  engaged  in  industries  ali'ecting  com- 
merce shall  voluntarily  adopt  or  subscribe  to  codes  of  ethical  practices 
obligating  such  labor  organizations  or  employers,  as  the  case  may  be, 
to  adhere  to  principles  and  procedures  of  conduct  which  will  effec- 
tively elimijiate  and  prevent  improper  and  unethical  activities  in  the 
administi'ation  of  their  affairs,  in  the  use  and  expenditure  of  their 
funds  and  in  their  relations  with  each  other.  It  is  recognized  in  this 
subsection  that  due  regard  should  be  paid  in  the  formulation  of  codes 
of  ethical  practices  to  the  traditions  and  background  and  customary 
forms  and  procedures  of  the  labor  oi'ganizations  and  employers  to 
which  the  particulai'  codes  apply. 

Subsection  (a)  also  declares  that  codes  of  ethical  practices  applicable 
to  national  and  international  labor  organizations  shall  contain  pro- 
visions which  will  safeguard  the  democratic  rights  and  privileges  of 
members  and  which  will  eliminate  and  prevent  improper  and  unethical 
activities  on  the  part  of  labor  organizations  or  their  subordinate  locals 
or  any  officer  or  agent  thereof.  This  subsection  also  declares  that  codes 
of  ethical  practices  applicable  to  employers  shall  contain  provisions 
which  will  promote  harmonious  relationships  between  such  employers 
and  the  labor  organizations  which  represent  or  seek  to  represent  their 
employees  and  which  will  eliminate  and  ]3revent  improper  and  un- 
ethical activities  by  such  employers  and  their  officers,  agents,  or  repre- 
sentatives in  derogation  of  the  rights  of  employees  to  self -organization, 
collective  bargaining  and  other  conceited  activities  guaranted  by 
section  7  of  the  National  Labor  Relations  Act,  as  amended.  Codes  of 
ethical  practices  applicable  to  both  labor  organizations  and  employers 
should  contain  methods  and  procedures  to  assure  the  effective  imple- 
mentation and  enforcement  of  the  provisions  of  such  codes. 

Finally,  under  subsection  (a)  codes  of  ethical  practices  shall  contain 
appropriate  provisions  for  publication  of  the  provisions  of  the  codes 
so  that  employers  and  employees  in  the  industries  affected  and  the 
public  will  be  fully  apprised  as  to  the  provisions  of  the  codes. 

Section  401(b)  :  Provides  that  codes  of  ethical  practices  shall  not 
authorize  or  sanction  any  conduct  on  the  part  of  any  labor  organiza- 
tion or  employer  or  any  officer,  agent,  or  representative  thereof  which 
violates  any  Federal,  State,  or  local  law.  This  subsetcion  has  been 
included  in  the  bill  to  make  clear  that  no  private  agreement  or  ar- 
rangement by  or  among  labor  organizations  or  employers  or  their  offi- 
cials, agents,  or  representatives  is  authorized  by  the  bill  if  such  ar- 
rangement or  agreement  would  in  any  way  conflict  with  any  Federal, 
State,  or  local  law. 

Section  402  (a),  (b),  and  (c)  :  Establishes  an  Advisory  Committee 
on  Ethical  Practices  to  advise  the  Secretary  on  the  administration  of 
this  act,  including  the  provisions  of  titles  I,  reporting  and  disclosure ; 
title  II,  trusteeships;  and  title  III,  union  elections;  as  well  as  title  IV. 
Under  subsection  (b)  the  Committee  will  be  composed  of  15  members 
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appointed  by  the  Secretary,  of  whom  5  are  to  be  chosen  by  a  panel 
nominated  by  national  or  international  labor  organizations  and  by 
national  federations  of  labor  organizations,  5  are  to  be  chosen  from 
a  panel  nominated  by  nationwide  or  industrywide  associations  of 
employers,  and  5  are  to  represent  the  public.  Three  members  of  the 
Committee  are  to  be  appointed  for  a  term  of  1  year,  three  members 
for  a  term  of  2  j-ears,  three  members  for  a  term  of  3  years,  three 
members  for  a  term  of  -4  years,  and  three  members  for  a  term  of  5 
years,  and  thereafter  appointment  is  to  be  for  a  term  of  5  years. 
It  is  specified  in  subsection  (b)  that  the  terms  of  office  of  not  more 
than  one  member  representing  labor  organizations,  one  member 
representing  employer  associations,  and  one  member  repi'esenting 
the  public  shall  terminate  in  any  one  year.  The  Committee  would  meet 
at  the  request  of  the  Secretary  but  in  no  case  less  frequently  than  four 
times  each  year.  One-thiid  of  the  members  could  request  a  meeting  of 
the  Committee.  The  members  of  the  Committee  would  receive  com- 
pensation while  attending  meetings  and  performing  work  of  the 
Committee.  Under  subsection  (c)  of  section  402  the  Secretary  is  to 
provide  necessary  data,  information,  clei-ical  assistance  and  other 
services  and  facilities  for  the  Committee. 

Section  403 :  Provides  that  not  later  than  3  years  from  the  date  of 
enactment  of  the  bill  the  Secretary  shall  report  to  Congress  on  the 
progress  achieved  by  labor  organizations  and  em]')loyers  engaged  in 
industries  affecting  commerce  in  tlie  elimination  of  improper  activities 
in  the  administration  of  their  affairs  and  the  use  and  expenditure  of 
their  funds  with  particular  reference  to  the  significance  of  the  volun- 
tary adoption  of  self-policing  codes  of  ethical  practices  in  achieving 
such  results.  The  Secretary  shall  include  in  his  report  such  recom- 
mendations as  he  deems  appropriate  based  upon  the  experience  of 
labor  organizations  and  employers  in  adoptino-  and  implementing 
codes  of  ethical  practices  pursuant  to  title  IV.  The  Secretary  would 
be  authorized  to  include  in  his  anual  report  to  Congress,  pursuant  to 
title  V,  United  States  Code,  section  620,  interim  reports  on  the  subject 
matter  dealt  with  in  this  title. 

TITLE  V DEFINITIOXS   AKD   ]MISCELLANEOUS 

Section  501 :  Contains  definitions  of  terms,  as  used  in  title  I  (except 
sec.  Ill) ,  II,  III,  IV,  and  A^  of  the  bil]. 

Section  501(a)  :  Defines  "commerce"  in  substantially  the  same  terms 
as  does  the  National  Labor  Relations  Act,  as  amended,  and  "State" 
as  including  any  States  of  the  United  States,  the  District  of  Columbia, 
Hawaii,  Puerto  Rico,  the  Virgin  Islands,  American  Samoa,  Guam, 
Wake  Island,  the  Canal  Zone,  and  Outer  Continental  Shelf  lands 
defined  in  the  Outer  Continental  Shelf  Lauds  Act. 

Section  501  (b)  :  Defines  activity  or  industry  "affectino-  commerce" 
as  ineaning  any  activity  or  industry  in  interstate  commerce  oi-  in 
which  a  labor  dispute  would  hinder  or  obstruct  commerce  or  the  free 
flow  of  commerce,  and  as  including  any  activity  or  industry  "affecting 
commerce"  within  the  meaning  of  tlie  Labor-Management  Relations 
Act,  1947,  as  amended,  or  the  Railway  Labor  Act,  as  amended,  except 
as  hereafter  provided. 
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Section  501(c)  :  Defines  "person''  in  the  same  terms  as  does  the 
National  Labor  ReLations  Act,  as  amended. 

Section  501(d)  :  Defines  "employer"  as  meaning-  any  employer  or 
group  or  association  of  employers  which  is  an  employer  Avithin  tlie 
meaning  of  any  la,w  relating  to  employment  of  employees  or  Avhicli 
bargains  collectively  with  any  union  concerning  wnges,  working  con- 
ditions, or  other  conditions  of  employment.  The  term  includes  jmy 
person  who  acts  directly  as  an  employer  or  indirectly  as  an  agent  of 
an  employer  in  relation  to  an  employee.  The  tei'm  does  not  ijiclude 
the  United  States  or  any  Avholly  owned  Government  corporation  or 
any  State  or  political  subdivision  of  a  State. 

Section  501(e)  :  Defines  "employee"  as  meaning  any  individual  em- 
ployed by  an  employer  and  including  any  individual  whose  work  has 
ceased  as  a  consequence  of,  or  in  connection  with,  any  current  labor 
dispute  or  because  of  any  unfair  labor  ]>ractice. 

Section  501(f)  :  Defines  "labor  dispute"'  in  the  same  terms  as  does 
the  National  Labor  Relations  Act,  as  amended. 

Section  501(g)  :  Defines  "trusteeship"  as  including  all  methods  by 
which  a  national  or  international  union  takes  supervision  or  control 
and  conducts  the  affairs  of  a  subordinate  body  under  its  constitution 
and  bylaws. 

Section  501(h)  :  Defines  "labor  organization"  in  the  same  terms  as 
does  the  National  Labor  Relations  Act,  as  amended.  The  scope  of 
the  term  as  used  in  the  bill,  however,  is  broader  than  under  the  Na- 
tional Labor  Relations  Act,  as  amended,  since  the  definitions  of 
"employer"  and  "employee"  which  are  used  in  defiuing  the  term  do 
not  contain  any  of  the  exclusions,  such  as  those  for  employei's  and 
employees  subject  to  the  Railway  Labor  Act,  employers  of  agricultural 
labor,  employers  of  public  employees  (except  as  provided  in  subsection 
(d)),  which  are  j^rovided  for  in  the  act.  Hence,  the  definition  of 
"labor  organization"  included  in  the  bill  includes  labor  organizations 
representing  such  employees. 

Section  501  (i)  :  Defines  "labor  organization  engaged  in  an  industry 
affecting  commerce"  in  broad  terms  so  as  to  cover  all  iniions  which 
represent,  seek  to  represent,  charter  subordinate  bodies  to  represent, 
or  are  chartered  by  a  union  representing  or  seeking  to  I'epresent  em- 
ployees of  employers  subject  to  the  National  Labor  Relations  Act, 
as  amended,  or  the  Railway  Labor  Act,  as  amended,  i.e.,  within  the 
full  scope  of  the  commerce  power.  The  definition  includes  all  forms 
and  levels  of  labor  organization  and  combinations  of  labor  organiza- 
tions which  exist  for  or  carry  on  collective  bargaining  with  employers, 
from  internationals  through  locals  and  including  conferences,  joint 
boards  and  joint  councils.  This  definition,  like  othei'S  in  this  section, 
is  intended  to  provide  comprehensive  coverage  of  labor  organizations 
engaged  in  any  degree  in  the  representation  of  employees  or  adminis- 
tration of  collective  bargaining  agreements. 

Section  501  (j)  :  Defines  "secret  ballot"  as  meaning  all  forms  and 
methods  of  voting  in  secret. 

Section  502:  INIakes  clear  that  titles  I,  11.  Ill,  IV.  and  V  are  not 
intended  and  are  not  to  be  construed  as  supereeding  or  imapiring  or 
otherwise  affecting  the  Railway  Labor  Act,  as  amended,  nor  any  obli- 
gation, right,  benefit,  privilege,  or  immunity  of  any  carrier,  em- 
X^loyee,  organization,  representative,  or  person  subject  to  that  act. 
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These  titles  likewise  are  not  intended  and  are  not  to  be  construed  as 
conferring  any  right,  privileges,  immunity,  or  defense  upon  any  em- 
ployer, nor  as  impairing  or  otherwise  affecting  the  rights  of  any  per- 
son under  the  National  Labor  Eelations  Act,  as  amended. 

Section  503:  Gives  the  Secretary  of  Labor,  for  the  purpose  of 
making  any  investigation  authorized  by  the  bill,  the  same  subpena 
powers  as  are  vested  in  the  Federal  Trade  Commission  Act. 

Section  504 :  Authorizes  the  Secretary  of  Labor  to  enter  into  arrange- 
ments or  agreements  for  cooperation  with  other  Government  agencies 
in  the  performance  of  their  respective  functions,  with  a  view  toward 
avoiding  unnecessary  expenses  and  duplication  of  functions  and  to 
utilize  the  facilities  or  services,  including  the  services  of  employees, 
of  any  department,  agency,  or  establishment  of  the  United  States  or 
any  State  or  political  subdivision,  with  the  lawful  consent  of  such  de- 
partment, agency,  or  establishment.  Every  Government  department, 
agency,  or  establishment  is  directed  to  cooperate  with  the  Secretary 
and.  to  the  extent  peimitted  by  law,  provide  such  information  and 
facilities  as  he  may  request  for  his  assistance  in  performing  his  func- 
tions under  the  bill. 

This  section  further  provides  that  the  Attorney  General  is  to  re- 
ceive from  the  Secretary  evidence  developed  in  the  performance  of  his 
functions  under  the  bill  which  may  be  fomid  to  warrant  consideration 
and  a  basis  for  criminal  proceedings  under  the  bill  or  any  other  Federal 
law.  The  Secretary  is  authorized  to  refer  to  any  governmental  agency 
any  evidence  obtained  by  him  which  may  tend  to  show  violation  of  a 
statute  administered  by  that  agency. 

Section  505 :  Makes  the  Administrative  Procedure  Act  applicable  to 
the  issuance,  amendment  or  rescission  of  rules  or  regulations  authorized 
or  i-equired  by  the  bill. 

Section  506(a)  :  Makes  it  unlawful  for  any  union  or  its  officers, 
agents,  representatives,  or  employees  to  fine,  suspend,  expel,  or  other- 
wise discipline  any  member  because  he  exercises  any  right  to  which  he 
is  entitled  under  this  bill. 

Section  506(b)  :  Prohibits  the  use  or  threat  of  force  or  violence,  or 
any  economic  reprisal  or  threat  of  such  reprisal,  to  restrain,  coerce,  or 
intimidate,  or  attempt  to  restrain,  coerce,  or  intimidate,  any  union 
member  for  the  purpose  of  interfering  with  or  preventing  him  from 
exercising  any  right  to  which  he  is  entitled  under  the  bill. 

Section  506(c)  :  Prescribes  a  fine  of  up  to  $10,000  or  imprisonment 
for  up  to  '2  years,  or  both,  for  willful  violations  of  this  section. 

The  committee  believes  that  if  the  bill  is  to  achieve  its  maximum 
value  in  preventing  corruption  in  the  labor  and  management  field  and 
in  safeguarding  democratic  practices  with  respect  to  union  elections 
and  trusteeships,  any  improper  interference  with  or  reprisals  against 
union  members  who  are  exercising  rights  guaranteed  them  by  the  bill 
must  be  severely  punished.  For  this  reason,  any  such  interference  or 
reprisal  has  been  made  subject  to  a  maximum  2-year  prison  term,  a 
maximum  $10,000  fine,  or  both. 

Section  507:  Safeguard  the  authority  of  the  States  to  continue  to 
enact  and  enforce  their  own  general  criminal  laws. 

This  section  is  designed  to  make  clear  that  section  109(a),  making 
embezzlement  of  union  funds  a  Fedei-al  crime,  and  the  references  to 
certain  crimes  in  section  305  of  the  bill  are  not  intended  to  bar  the 
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States  from  continuing  to  enact  and  enforce,  in  the  exercise  of  their 
general  poHce  powers,  criminal  statutes  dealing  with  the  particular 
crimes  mentioned  in  the  bill.  The  bill  is  not  intended  in  any  way  to 
impair  or  diminish  State  authority  to  enact  and  enforce  such  general 
criminal  statutes. 

Other  sections  of  this  bill  refer  specifically  to  the  respective  responsi- 
bilities of  State  and  Federal  Govermnents  with  regard  to  the  subject 
matter  covered  by  the  bill.  Nothing  in  this  section  is  to  be  construed  as 
altering  these  divisions  of  governmental  responsibility  as  therein 
defined. 

Section  508 :  Eequires  every  labor  organization  to  which  the  bill 
applies  to  inform  all  of  its  members  concerning  the  provisions  of  this 
bill  and  the  rights  they  are  guaranteed  thereunder.  The  Secretary  of 
Labor  is  given  authority  to  prescribe  the  manner  in  which  this  obliga- 
tion shall  be  effectuated. 

Section  509 :  Contains  the  usual  separability  clause. 

TITLE  VI AMENDMENTS  TO  THE  LABOR-MANAGEMEXT  RELATIONS  ACT  OF 

194  7,  AS  AMENDED 

Section  601(a)  :  Adds  a  new  subsection  (c)  to  section  14  of  the  Na- 
tional Labor  Relations  Act,  as  amended,  which  is  desigiied  to  eliminate 
the  so-called  "no  man's  land"  to  which  the  McClellan  committee  called 
attention  in  its  interim  report.  This  subsection  provides  procedures 
through  State  agencies  under  agreement  with  the  National  Labor  Rela- 
tions Board  for  dealing  with  classes  of  cases  which  are  within  the 
jurisdiction  of  the  Board  but  with  respect  to  which  the  Board  finds 
that,  because  such  classes  of  cases  are  essentially  local  in  character, 
the  impact  thereof  on  interstate  commerce  is  not  significant. 

Paragraph  (1)  of  the  new  section  14(c)  of  the  act  provides  that  the 
Board  shall  assert,  either  directly  or  through  the  procedures  authorized 
by  this  subsection,  jurisdiction  over  all  cases  to  which  this  act  applies. 
With  respect  to  classes  of  cases  that  are  essentially  local  in  character, 
the  Board  is  authorized  to  enter  into  an  agreement  with  any  authorized 
State  agency  whereby  such  agency  will  be  designated  as  the  agent  of 
the  Board  to  exercise  jurisdiction  over  such  classes  of  oases  in  such 
State.  Any  such  agreement  is  to  (A)  provide  for  delegation  by  the 
Board  to  the  State  agency  of  such  of  the  Board's  powers  and  duties  as 
may  be  necessary  or  appropriate  to  enable  such  State  agency  to  exer- 
cise such  jurisdiction,  (B)  require  that,  in  exercising  such  jurisdiction, 
the  State  agency  shall  apply  and  enforce  the  act  as  interpreted  by  the 
Board  and  the  Federal  courts,  and  (C)  provide  for  suspension  or 
termination  of  such  agreement  by  the  Board  if  the  Board  finds  that 
the  State  agency  has  failed  to  comply  with  the  provision  of  the  agree- 
ment or  with  regulations  of  the  Board  with  respect  to  the  carrying  out 
of  such  agreement. 

It  is  further  provided  in  paragraph  (1)  that  processes  and  orders  of 
State  agencies  under  such  agreements  are  to  be  enforced  exclusively 
by  the  Board,  and  are  to  be  reviewable,  in  the  Federal  courts  in  the 
same  manner  and  to  the  same  extent  as  directly  administered  processes 
and  orders  of  the  Board.  Appeals  from  a  refusal  by  a  State  agency  to 
issue  a  complaint  of  unfair  labor  practice  under  section  10(b)  of  the 
act,  or  a  refusal  by  such  agency  to  process  a  representation  petition 
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under  section  9(c)  are  to  be  taken  within  such  time  and  in  such  manner 
as  the  Board  shall  by  regulation  prescribe,  to  the  Board,  where  they 
are  to  be  disposed  of  in  the  same  manner  as  if  they  were  appeals  from 
decisions  of  regional  directors  of  the  Board.  The  State  agency  is  to 
be  bound  by  the  Board's  decisions  upon  such  appeal. 

Paragraph  (1)  preserves  the  exclusive  jurisdiction  of  the  Board  with 
respect  to  petition  for  temporary  relief  or  restraining  orders  in  the 
Federal  courts.  Xo  State  agency  is  to  prevent  any  such  petition  in 
any  case  without  having  first  obtained  the  consent  of  the  Board,  and 
in  giving  such  consent  the  Board  is  to  be  guided  by  the  same  criteria 
as  are  applied  in  similar  cases  adjudicated  by  the' Board  itself. 

With  the  consent  and  cooperation  of  agencies  charged  with  admin- 
istration of  the  act,  under  agreements  made  pursuant  to  this  subsec- 
tion, the  Board  may,  notwithstanding  any  other  provision  of  law, 
reimburse  such  agenciei'.  and  their  employees  for  services  rendered  for 
such  purposes.  As  used  in  this  subsection,  Puerto  Rico  and  the  Virgin 
Islands  are  deemed  to  be  States  for  purposes  of  entering  into  agree- 
ments of  the  types  provided  for  in  this  subsection. 

Paragraph  (2)  of  the  new  section  14(c)  of  the  act  makes  clear  that 
the  provisions  of  sections  3,  4,  5,  and  6  of  the  act,  which  deal  with  the 
organizations  and  rulemaking  functions  of  the  Board,  are  not  to  apply 
to  any  State  agency  with  which  the  Board  has  entered  into  an  agree- 
ment pursuant  to  paragraph  (1).  The  manner  in  which  State  agencies 
are  to  carry  out  such  agreements  is  left  to  the  States  within  the 
framework  of  such  agreements. 

Section  601  (b)  :  Repeals  the  proviso  to  section  10(a)  of  the  National 
Labor  Relations  Act,  as  amended,  as  no  longer  needed  or  appropriate 
under  the  terms  of  the  new  subsection  (c)  that  would  be  added  to 
section  14  of  the  act  by  section  601  (a) . 

Section  602(a)  :  Makes  clear  that  it  is  not  an  unfair  labor  practice 
for  an  employer  primarily  engaged  in  the  building  and  construction 
industrv  to  enter  into  agreements  with  labor  oro-anizations  of  which 
building  and  construction  employees  are  members  without  the  union's 
majority  status  having  been  established  in  the  particular  manner  pro- 
vided for  under  section  9  of  the  act.  Representation  elections  in  a  laree 
segment  of  the  industry  are  not  feasible  to  demonstrate  such  majority 
status  due  to  the  short  periods  of  actual  employment  by  specific  em- 
ployers. Tlie  section  also  permits  the  union  shop  provisions  of  such  a 
contract  to  take  effect  within  7  days  of  hiring,  also  in  recoo"nition  of 
the  bi-ief  ]ieriods  of  employment  characteristic  of  the  industry.  No 
other  change  is  made  in  union  security  limitations  now  in  the  law. 
The  Election  permits  an  a^-reement  providing  for  an  exclusive  le- 
ferral  system  l>ased  npon  objective  criteria  for  Tpferral ;  such  a  referral 
svstem  must  be  conducted  without  discrimination  in  reofard  to  union 
membership  (as  now  provided  by  law)  but  tlie  order  of  referi-al  may 
be  governed  bv  obiective  standards  such  as  those  set  fortli  in  the  sec- 
tion. Tt  is  specifically  provided  that  a  contract  permitted  bv  this  soction 
would  not  be  a  bar  to  a  representation  or  decertificntion  election  if 
withont  the  authorization  of  the  section  it  would  not  be  a  bar  to  such 
an  election. 

Section  60-2 (b')  :  To  remove  all  doubt,  it  is  specifically  nrovided  that 
the  union  security  provisions  of  ao-reements  ])ermitted  bv    (a)    are 
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subject  to  the  limitations  of  State  and  Territorial  law  just  as  all 
collective  agreements  under  section  8(a)  (3)  are  limited  by  the  pro- 
visions of  section  14  (b)  of  the  National  Labor  Relations  Act. 

Section  603  :  Repeals  the  provision  of  section  9(c)  (3)  of  the  National 
Labor  Relations  Act,  as  amended,  which  bars  economic  strikers  from 
v^oting  in  representation  elections  conducted  by  the  National  Labor 
Relations  Board.  The  present  l)an  on  such  voting  is  generally  re- 
garded as  a  "union  busting"  pro\'ision. 

Section  604 :  Makes  clear  that  service  assistants  in  the  communica- 
tions industry  are  not  to  be  regarded  or  treated  as  supervisors  under 
the  definition  contained  in  section  2(11)  of  the  National  Labor  Rela- 
tions Act,  as  amended. 

Section  605  :  Amends  paragraph  (4)  of  section  9(c)  of  the  National 
Labor  Relations  Act,  as  amended,  to  authorize  the  National  Labor 
Rehations  Board  to  hold  proliearing  elections  in  cases  where  there  are 
no  substantial  issues  of  fact  or  law  requiring  a  preelection  hearing. 
This  section  provides  that  notwithstanding  section  9(c)  (1),  when  a 
question  of  representation  a  fleeting  commerce  exists,  the  Board 
through  its  designated  rei)resentative  may  call  an  informal  confer- 
ence of  the  parties  upon  due  notice.  If  no  agreement  is  reached  at 
such  conference  for  a  consent  election  and  there  are  no  substantial 
issues  of  fact  or  law  requiring  a  hearing  before  an  election,  the  Board 
may,  through  its  designated  representative,  conduct  an  election.  Such 
election  is  not  to  be  conducted  before  the  expiration  of  30  days  from 
the  date  of  the  petition.  Any  party  aggrieved  by  the  proceeding  may 
file  a  motion  for  a  hearing,  but  such  motion  shall  not,  unless  specifically 
ordered  by  the  Board,  o]oerate  to  stay  the  election.  I'nlevSs  such  motion 
is  granted  prior  to  the  election  or  is  withdrawn,  the  Board  is  to  afford 
the  moving  party  an  opportunity  for  hearing  before  certifying  the  re- 
sults of  such  election. 

Section  606:  Amends  section  3(d)  of  the  National  Labor  Relations 
Act,  as  amended,  to  provide  that  when  any  vacancy  exists  in  the 
office  of  the  General  Counsel  of  the  National  Labor  Relations  Board, 
the  President  may  designate  an  officer  or  employee  as  acting  General 
Counsel.  Such  designation  shall  expire  (i)  at  the  end  of  40  days  when 
the  Congress  is  in  session  unless  a  nomination  to  fill  the  vacancy  has 
been  submitted  to  the  U.S.  Senate  or  (ii)  upon  the  sine  die  adjourn- 
ment of  the  session  of  the  Senate  in  which  such  nomination  was  sub- 
mitted. 

Tender  this  provision  a  recess  designation  of  an  acting  General 
Counsel  will  expire  40  clays  after  the  beginning  of  the  next  session  of 
the  Congress  unless  prior  to  that  time  the  President  submits  a  nomi- 
nation to  fill  the  vacancy  in  the  Office  of  General  Counsel. 

Change  ix  Existing  Law 

In  compliance  with  subsection  4  of  rule  XXIX  of  the  Standing 
Rules  of  the  Senate,  changes  in  existing  law  made  by  the  bill,  as  re- 
ported, are  shown  as  follows  (existing  law  proposed  to  be  omitted 
is  enclosed  in  black  brackets,  new  matter  is  printed  in  italics,  existing 
law  in  which  no  change  is  i^roposed  is  shown  in  roman)  : 
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(11)  The  term  "supervisor"  means  any  individual  having  authority, 
in  the  interest  of  the  emploj-er,  to  hire,  transfer,  suspend,  lay  off,  recall, 
promote,  discharge,  assign,  reward,  or  discipline  other  employees,  or 
res]:)onsibly  to  direct  them,  or  to  adjust  their  grievances,  or  effectively 
to  recommend  such  action,  if  in  connection  with  the  foregoing  the 
exercise  of  such  authority  is  not  of  a  merely  routine  or  clerical  nature, 
but  requires  the  use  of  independent  judgment:  Provided^  That  this 
term  8liall  not  he  construed  to  include  service  assistants  in  the  com- 
munications industry. 

******* 

Sec.  3. 

******* 

"(d)  There  shall  be  a  General  Counsel  of  the  Board  who  shall  be 
appointed  by  the  President;  by  and  with  the  advice  and  consent  of  the 
Senate,  for  a  term  of  four  years.  The  General  Counsel  of  the  Board 
shall  exercise  general  supervision  over  all  attorneys  employed  by  the 
Board  (other  than  trial  examiners  and  legal  assistants  to  Board  mem- 
bers) and  over  the  officers  and  employees  in  the  regional  offices.  He 
shall  have  final  authority,  on  behalf  of  the  Board,  in  respect  of  the 
investigation  of  charges  and  issuance  of  complaints  under  section  ID, 
and  in  resjDect  of  the  prosecution  of  such  complaints  before  the  Board, 
and  shall  have  such  other  duties  as  the  Board  may  prescribe  or  as  may 
be  provided  by  law.  In  case  of  a  vacancy  in  the  office  of  the  General 
Counsel  the  President  is  authorised  to  designate  the  officer  or  employee 
who  shall  act  as  General  Counsel  during  such  vacancy^  hut  no  person 
or  persons  so  designated  shall  act  (i)  for  more  than  forty  days  iidien 
the  Congress  is  in  session  unless  a  nomination  to  fill  such  vacancy  shall 
have  been  submitted  to  the  Senate,  or  (ii)  after  the  adjournment  sine 
die  of  the  session  of  the  Senate  in  udiich  such  nomination  was  std)- 
mitted. 

*  *  *  *  *  *  * 

Sec.  8.   (a)   It  shall  be  an  unfair  labor  practice  for  an  employer — 
"(1)   to  interfere  with,  restrain,  or  coerce  employees  in  the 
exercise  of  the  rights  guaranteed  in  section  7 ; 

"(2)  to  dominate  or  interfere  with  the  formation  or  adminis- 
tration of  any  labor  organization  or  contribute  financial  or  other 
support  to  it :  Provided,  That  subject  to  rules  and  regulations  made 
and  published  by  the  Board  pursuant  to  section  6,  an  employer 
shall  not  be  prohibited  from  permitting  employees  to  confer  with 
him  during  working  hours  without  loss  of  time  or  pay; 

( ?) )  by  discrimination  in  regard  to  hire  or  tenure  of  employment 
or  any  term  of  condition  of  employment  to  encourage  or  discour- 
age membership  in  any  labor  organization :  Provided.  That  noth- 
ing in  this  Act,  or  in  any  other  statute  of  the  United  States,  shall 
preclude  an  employer  from  making  an  agreement  witli  a  labor 
organization  (not  established,  maintained,  or  assisted  by  any  ac- 
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tion  defined  in  section  8(a)  of  this  Act  as  an  unfair  labor  practice) 
to  require  as  a  condition  of  employment  membership  therein  on 
or  after  the  thirtieth  day  following  the  beginning  of  such  employ- 
ment or  the  eli'ective  elate  of  such  agreement,  whichever  is  the 
later,  (i)  if  such  labor  organization  is  the  representative  of  the  em- 
ployees as  provided  in  section  9{{i)j  in  the  appropriate  collective- 
bargaining  unit  covered  by  such  agreement  when  made  [and  has 
at  the  time  the  agreement  was  made  or  within  the  preceding  twelve 
months  received  from  the  Board  a  notice  fo  compliance  with  sec- 
tions 9  (f),  (g),  (h)],  and  (ii)  unless  following  an  election  held 
as  provided  in  section  9(e)  within  one  year  preceding  the  effec- 
tive date  of  such  agreement,  the  Board  shall  have  certified  that  at 
least  a  majority  of  the  employees  eligible  to  vote  in  such  election 
have  to  rescind  the  authority  of  such  labor  organization  to  make 
such  an  agreement : 
Provided  further^  That  no  employer  shall  justify  any  discrimination 
against  an  employee  for  nonmembership  in  a  labor  organization  (A) 
if  he  has  reasonable  grounds  for  believing  that  such  membership  was 
not  available  to  the  employee  on  the  same  terms  and  conditions  gen- 
erally applicable  to  other  members,  or  (B)  if  he  has  reasonable  grounds 
for  believing  that  membership  was  denied  or  terminated  for  reasons 
other  than  the  failure  of  the  employee  to  tender  the  periodic  dues  and 
the  initiation  fees  uniformly  required  as  a  condition  of  acquiring  or 
retaining  membership ; 

(4)  to  discharge  ,or  otherwise  discriminate  against  an  employee 
because  he  has  filed  charges  or  given  testimony  under  this  Act ; 

(5)  to  refuse  to  bargain  collectively  with  the  representatives  of 
his  employees,  subject  to  the  provisions  of  section  9(a). 

(b)  It  shall  be  an  unfair  labor  practice  for  a  labor  organizati,on  or 
its  agents — 

"(1)  to  restrain  or  coerce  (A)  employees  in  the  exercise  of  the 
rights  guaranteed  in  section  71 :  Provided^  That  this  paragraph 
shall  not  impair  the  right  of  a  labor  organization  to  prescribe  its 
,own  rules  wdth  respect  to  the  acquisition  or  retention  of  member- 
ship therein;  or  (B)  an  employer  in  the  selection  of  his  repre- 
sentatives for  the  purposes  of  collective  bargaining  or  the  adjust- 
ment of  grievances ; 

(2)  to  cause  or  tempt  to  cause  an  employer  to  discriminate 
against  an  employee  in  violation  of  subsection  (a)  (3)  or  to  dis- 
criminate against  an  employee  wdth  respect  to  whom  membership 
in  such  organization  has  been  denied  or  terminated  on  some 
ground  other  than  his  failure  to  tender  the  periodic  dues  and  the 
initiation  fees  uniformly  required  as  a  condition  of  acquiring  or 
retaining  membership ; 

(3)  to  refuse  to  bargain  collectively  with  an  emploj-er,  pro- 
vided it  is  the  representative  of  his  employees  subject  to  the 
provisions  of  section  9(a); 

(4)  to  engage  in,  or  to  induce  or  encourage  the  employees  of 
any  employer  to  engage  in,  a  strike  or  a  concerted  refusal  in  the 
course  of  their  employment  to  use,  manufacture,  process,  trans- 
port, or  otherwise  handle  or  work  on  any  goods,  articles,  materials, 
or  commodities  or  to  perform  any  services,  where  an  object  thereof 
is :  (A)  forcing  or  requiring  any  employer  or  self-employed  person 
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to  join  any  labor  or  employer  organization  or  my  employer  or 
other  person  to  cease  using,  selling,  handling,  transporting,  or 
.otherwise  dealing  in  the  products  of  any  other  producer,  processor, 
or  manufacturer,  or  to  cease  doing  business  with  any  other  person; 

(B)  forcing  or  requiring  any  other  employer  to  recognize  or  bar- 
gain with  a  labor  organization  as  the  representative  of  his  em- 
ployees unless  such  labor  organization  has  been  certified  as  the 
representative  of  such  employees  under  the  provisions  of  section  9 ; 

(C)  forcing  or  requiring  any  employer  to  recognize  or  bargain 
with  a  particular  labor  organization  as  the  representative  of  his 
employees  if  another  labor  organization  lias  been  certified  as  the 
representative  of  such  employees  imder  the  provisions  of  section  9 ; 

(D)  forcing  or  requiring  any  employer  to  assign  particular  work 
to  employees  in  a  particular  labor  organization  ,or  in  a  particular 
trade,  craft,  or  class  rather  than  to  employees  in  another  labor 
organization  or  in  another  trade,  craft,  or  class,  unless  such  em- 
ployer is  failing  to  conform  to  an  order  or  certification  of  the 
Board  determining  the  bargaining  repi-esentative  for  employees 
performing  such  work:  ProvuJed.  That  nothing  contained  in  this 
subsection  (b)  shall  be  construed  to  make  unlawful  a  i-efusal  by 
any  person  to  enter  upon  the  premises  of  any  employer  (other 
that  his  own  employer),  if  the  employees  of  such  employer  are 
engaged  in  a  strike  ratified  or  approved  by  a  representative  of 
such  employees  whom  such  employer  is  required  to  recognize 
under  this  Act ; 

(5)  to  require  of  employees  covered  by  an  agreement  author- 
ized under  subsection  (a)  (3)  the  payment,  as  a  condition  prece- 
dent to  becoming  a  member  of  such  organization,  of  a  fee  in  an 
amount  which  the  Board  finds  excessive  or  discriminatory  under 
all  the  circumstances.  In  making  such  a  finding,  the  Board  shall 
consider,  among  other  relevant  factors,  the  practices  and  customs 
of  labor  organizations  in  the  particular  industry,  and  the  Avages 
currently  paid  to  the  employees  affected ;  and 

(6)  to  cause  or  attempt  to  cause  an  employer  to  pay  or  deliver 
or  agree  to  pay  or  deliver  any  money  or  other  thing  of  value,  in 
the  nature  of  an  exaction,  for  services  which  are  not  f)erformed 
or  not  to  be  performed. 

(c)  The  expressing  of  any  views,  argument,  or  opinion,  or  the 
dissemination  thereof,  whether  in  written,  ]:)rinted,  graphic,  or  visual 
form,  shall  not  constitute  or  be  evidence  of  an  unfair  labor  practice 
under  any  of  the  provisions  of  this  Act,  if  such  expression  contains  no 
threat  of  reprisal  or  force  or  promise  of  benefit. 

(d)  For  the  purposes  of  this  section,  to  bargain  collectively  is  the 
performance  of  the  mutual  obligation  of  the  employer  and  the  repre- 
sentative of  the  employees  to  meet  at  reasonable  times  and  confer  in 
good  faith  with  respect  to  wages,  hours,  and  other  terms  and  conditions 
of  employment,  or  the  negotiation  of  an  agreement,  or  any  question 
arising  thereunder,  and  the  execution  of  a  written  contract  incorpo- 
rating any  agreement  reached  if  requested  by  either  party,  but  such 
obligation  does  not  compel  either  party  to  agree  to  a  proposal  or  require 
the  making  of  a  concession :  Provided.  That  where  there  is  in  effect  a 
collective-bargaining  contract  covering  employees  in  an  industry 
affecting  commerce,  the  duty  to  bargain  collectively  shall  also  mean 
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that  no  paity  to  such  contract  shall  terminate  or  modify  such  contract, 
unless  the  party  desiring  such  termination  or  modification — 

(1)  serves  a  written  notice  upon  the  other  party  to  the  contract 
of  the  proposed  termination  or  modification  sixty  days  prior  to 
the  expiration  date  thereof,  or  in  the  event  such  contract  contains 
no  expiration  date,  sixty  days  prior  to  the  time  it  is  proposed  to 
make  such  termination  or  modification ; 

(2)  offers  to  meet  and  confer  with  the  other  party  for  the 
purpose  of  negotiating  a  new  contract  or  a  contract  containing 
the  proposed  modifications ; 

(3)  notifies  the  Federal  Mediation  and  Conciliation  Service 
within  thirty  days  after  such  notice  of  the  existence  of  a  dispute, 
and  simultaneously  therewith  notifies  any  State  or  Territorial 
agency  established  to  mediate  and  conciliate  disputes  within  the 
State  or  Territory  where  the  dispute  occurred,  provided  no  agree- 
ment has  been  reached  by  that  time ;  and 

(4)  continues  in  full  force  and  effect,  without  resorting  to 
strike  or  lock-out,  all  the  terms  and  conditions  of  the  existing 
contract  for  a  period  of  sixty  days  after  such  notice  is  given  or 
until  the  expiration  date  of  such  contract,  whichever  occurs  later : 

The  duties  imposed  upon  employers,  employees,  and  labor  organiza- 
tions by  paragraphs  (2),  (3),  and  (4)  shall  become  inapplicable  upon 
an  intervening  certification  of  the  Board,  under  which  the  labor  orga- 
nization or  individual,  which  is  a  party  to  the  contract,  has  been  super- 
seded as  or  ceased  to  be  the  representative  of  the  employees  subject  to 
the  provisions  of  section  9(a),  and  the  duties  so  imposed  shall  not  be 
construed  as  requiring  either  party  to  discuss  or  agree  to  any  modifica- 
tion of  the  terms  and  conditions  contained  in  a  contract  for  a  fixed 
period,  if  such  modification  is  to  become  effective  before  such  terms  and 
conditions  can  be  reopened  under  the  provisions  of  the  contract.  Any 
employee  who  engages  in  a  strike  within  the  sixty-day  period  specified 
in  this  subsection  shall  lose  his  status  as  an  employee  of  the  employer 
engaged  in  the  particular  labor  dispute,  for  the  purposes  of  sections  8, 
9,  and  10  of  this  Act,  as  amended,  but  such  loss  of  status  for  such 
employee  shall  terminate  if  and  when  he  is  reemj^loyed  by  such 
employer. 

(e)  It  shall  not  he  an  unfair  labor  practice  under  subsections  (a) 
and  (b)  of  this  section  for  an  employer  engaged  primarily  in  the 
building  and  construction  industry  to  maJ^e  an  agreement  covering 
employees  engaged  {or  icho,  upon  their  employment^  ivill  be  engaged) 
in  the  building  and  construction  industry  with  a  labor  organization  of 
v'hich  building  and  constr-uction  employees  are  memhers  {not  estab- 
lished^ maintained^  or  assisted  by  any  action  defined  in  section  8 [a) 
of  this  Act  as  an  unfair  labor  practice')  because  {1)  the  majority  status 
of  such  lahor  organization  has  not  been  established  under  the  provi- 
sions of  section  9  of  this  Act  prior  to  the  making  of  such  agreement,  or 
{2)  such  agreement  requires  as  a  condition  of  employment,  membership 
in  such  labor  organization  after  the  seventh  day  folloioing  the  begin- 
ning of  such  employinent  or  the  effective  date  of  the  agreement,  which- 
ever is  later,  or  {3)  such  agreement  requires  the  employer  to  notify 
such  labor  organization  of  opportunities  for  employment  with  such 
employer.,  or  gives  such  labor  organization  an  opportunity  to  refer 
qualified  applicants  for  such  employment,  or   (4)    such   agreement 
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specifies  minimum  training^  or  experience  qudllficatio'ns  for  employ- 
ment or  provides  for  priority  in  opportunities  for  employment  'based 
upon  length  of  sevice  loith  such  employer,  in  the  industry  or  in  the  par- 
ticular geographical  area:  Provided^ Tliat  nothing  in  this  subsection 
shall  set  aside  the  final  proviso  to  section  8{a)  (3)  of  this  Act:  Pro- 
vided further,  7' hat  any  agreement  which  is  valid  solely  by  reason  of 
clause  (1)  of  this  subsection,  shall  not  be  a  bar  to  a  ^jetition  filed 
pursuan t  to  section  9{c)  or  9(e). 

Sec.  9.  (a)  Representatives  designated  or  selected  for  the  purposes 
of  collective  bargaining  by  the  majority  of  the  employees  in  a  unit 
appropriate  for  such  purposes,  shall  be  the  exclusive  representatives 
of  all  the  employees  in  such  unit  for  the  purposes  of  collective  bargain- 
ing in  respect  to  rates  of  pay,  -wages,  hours  of  employment,  or  other 
conditions  of  employment :  Provided,  That  any  individual  employee 
or  a  group  of  employees  shall  have  the  right  at  any  time  to  present 
grievances  to  their  employer  and  to  have  such  grievances  adjusted, 
without  the  intervention  of  the  bargaining  representative,  as  long  as 
the  adjustment  is  not  inconsistent  with  the  terms  of  a  collective-bar- 
gaining contract  or  agreement  then  in  effect :  Provided  further,  That 
the  bargaining  representative  has  been  given  opportmiity  to  be  present 
at  such  adjustment, 

(b)  The  Board  shall  decide  in  each  case  whether,  in  order  to  assure  to 
employees  the  fullest  freedom  in  exercising  the  rights  guaranteed  by 
this  Act,  the  unit  ap]:)ropriate  for  the  pur-poses  of  collective  bargain- 
ing shall  be  the  employer  unit,  craft  unit,  plant  unit,  or  subdivision 
thereof:  Provided,  That  the  Board  shall  not  (1)  decide  that  any  unit 
is  appropriate  for  such  purposes  if  such  unit  includes  both  professional 
employees  and  employees  who  are  not  professional  employees  unless 
a  majority  of  such  professional  employees  vote  for  inclusion  in  such 
unit;  or  (2)  decide  that  any  craft  unit  is  inappr-opriate  for  such  pur- 
poses on  the  ground  that  a  different  unit  has  been  established  by  a 
prior  Board  determination,  unless  a  majority  of  the  employees  in  the 
proposed  craft  unit  vote  against  separate  representation  or  (8)  decide 
that  any  unit  is  appropriate  for  such  purposes  if  it  includes,  together 
with  other  employees,  any  individual  employed  as  a  guard  to  enforce 
against  employees  and  other  ]:)ersons  rules  to  i^rotect  property  of  the 
employer  or  to  protect  the  safety  of  persons  on  the  employer's  premises ; 
but  no  labor  organization  shall  be  certified  as  the  re]:) resent ative  of 
employees  in  a  bargaining  unit  of  guards  if  such  organization  admits 
to  membership,  or  is  affiliated  directly  or  indirectly  with  an  organiza- 
tion which  admits  to  membership,  employees  other  than  guards. 

(c)  (1)  Whenever  a  petition  shall  have  been  filed,  in  accordance 
with  such  regulations  as  may  be  prescribed  by  the  Board — 

(A)  by  an  employee  or  group  of  employees  or  any  individual 
or  labor  organization  acting  in  their  behalf  alleging  that  a  substan- 
tial number  of  employees  (i)  wish  to  be  represented  for  collective 
bargaining  and  that  their  employer  declines  to  recognize  their 
representative  as  the  representative  defined  in  section  9(a),  or 
(ii)  assert  that  the  individual  or  labor  organization,  which  has 
been  certified  or  is  being  currently  recognized  by  their  employer 
as  the  bargaining  representative,  is  no  longer  a  representative  as 
defined  in  section  9(a)  ;  or 
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(B)  by  an  employer,  alleging  that  one  or  more  individuals  or 
labor  organizations  have  presented  to  him  a  claim  to  be  recognized 
as  the  representative  defined  in  section  9(a); 
the  Board  shall  investigate  such  petition  and  if  it  has  reasonable  cause 
to  believe  that  a  question  of  representation  affecting  commerce  exists 
shall  provide  for  an  appropriate  hearing  upon  due  notice.  Such 
hearing  may  be  conducted  by  an  officer  or  employee  of  the  regional 
office,  who  shall  not  make  any  recommendations  with  respect  thereto. 
If  the  Board  finds  upon  the  record  of  such  hearing  that  such  a  question 
of  representation  exists,  it  shall  direct  an  election  by  secret  ballot  and 
shall  certify  the  results  thereof, 

(2)  In  determining  whether  or  not  a  question  of  representation 
affecting  commerce  exists,  the  same  regulations  anl  rules  of  decision 
shall  apply  irrespective  of  the  identity  of  the  persons  filing  the  petition 
or  the  kmd  of  relief  sought  and  in  no  case  shall  the  Board  deny  a  labor 
organization  a  place  on  the  ballot  by  reason  of  an  order  with  respect 
to  such  labor  organization  or  its  predecessor  not  issued  in  conformity 
with  section  10  (c) . 

(o)  No  election  shall  be  directed  in  any  bargining  unit  or  any 
subdivision  within  which,  in  the  preceding  twelve-month  period,  a 
valid  election  shall  have  been  held.  [Employees  on  strike  who  are  not 
entitled  to  reinstatement  shall  not  be  eligible  to  vote.J  In  any  election 
where  none  of  the  choices  on  the  ballot  receives  a  majority,  a  run-off' 
shall  be  conducted,  the  ballot  providing  for  a  selection  between  the 
two  choices  receiving  the  largest  and  second  largest  number  of  valid 
votes  cast  in  the  election. 

[(4)  Nothing  in  this  section  shall  be  construed  to  prohibit  the  waiv- 
ing of  hearing  by  stipulation  for  the  purpose  of  a  consent  election  in 
conformity  with  regulation  and  rules  of  decision  of  the  Board.] 

(4)  Notwithstamlmg  the  ^yrovisions  of  paragraph  (1)  of  this  sub- 
section, the  Board  through  its  designated  representative,  if  there^  is 
reasonable  cause  to  believe  that  a  question  of  representation  affecting 
commerce  exists,  may  call  an  informal  conferenc  of  the  pa7'ties  upon 
clue  notice.  If  at  such  conference  no  agreement  is  reached  for  a  consent 
election,  and  there  are  no  substantial  issues  of  fact  or  laio  which  should 
be  resolved  by  a  preelection  hearing,  the  Board,  through  its  designated 
representative,  may  conduct  an  election  in  an  appropriate  unit  but 
not  before  the  expiration  of  thirty  days  following  the  date  of  the  peti- 
tion. Any  party  aggrieved  by  such  proceeding  may  file  a  motion  for 
hearing  xvith  tlie  Board,  but  such  motion  shall  not,  unless  specifically 
ordered  by  the  Board,  operate  as  a  stay  of  the  election.  Unless  such 
motion  is  granted  prior  to  the  election  or  is  tuithdraion,  tlie  Board  shall 
a^ord  the  moving  party  an  opportunity  for  liearing  prior  to  certifying 
the  results  of  such  election. 

(5)  In  determining  whether  a  unit  is  appropriate  for  the  purposes 
specified  in  subsection  (b)  the  extent  to  which  the  employees  have 
organized  shall  not  be  controlling. 

(d)  Whenever  an  order  of  the  Board  made  pursuant  to  section 
10(c)  is  based  in  whole  or  in  part  upon  facts  certified  following  an 
investigation  pursuant  to  subsection  (c)  of  this  section  and  there  is 
a  petition  for  the  enforcement  or  review  of  such  order,  such  certifica- 
tion and  the  record  of  such  investigation  shall  be  included  in  the  tran- 
script of  the  entire  record  required  to  be  filed  under  section  10(e)  or 
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10(f),  and  thereupon  the  decree  of  the  court  enforcing-,  modifying,  or 
setting  aside  in  whole  or  in  part  the  order  of  the  Board  shall  be  made 
and  entered  upon  the  pleadings,  testimony,  and  proceedings  set  forth  in 
such  transcript. 

(e)  (1)  Upon  tlie  filing  with  the  Board,  by  30  per  centum  or  more  of 
the  employees  in  a  bargaining  unit  covered  bj'  an  agreement  between 
their  employer  and  a  labor  organization  made  pursuant  to  section 
8(a)(3),  of  a  petition  alleging  they  desire  that  such  authority  be 
rescinded,  the  Board  shall  take  a  secret  ballot  of  the  employees  in  such 
unit  and  certify  the  results  thereof  to  such  labor  organization  and  to 
the  employer. 

(2)  No  election  shall  be  conducted  pursuant  to  this  subsection  in 
any  bargaining  unit  or  any  subdivision  within  which,  in  the  preceding 
twelve-month  period,  a  valid  election  shall  have  been  held. 

[(f)  No  investigation  shall  be  made  b}^  the  Board  of  any  question 
affecting  commerce  concerning  the  representation  of  employees,  raised 
by  a  labor  organization  under  subsection  (c)  of  this  section,  and  no 
complaint  shall  be  issued  pursuant  to  a  charge  made  by  a  labor 
organization  under  subsection  (b)  of  section  10,  unless  such  labor 
organization  and  any  national  or  international  labor  organization  of 
which  such  labor  organization  is  an  affiliate  or  constituent  unit  (A) 
shall  have  prior  thereto  filed  with  the  Secretary  of  Lal)or  copies  of  its 
constitution  and  bylaws  and  a  report,  in  such  form  as  the  Secretary 
may  prescribe,  showing — 

(1)  the  name  of  such  labor  organization  and  the  address  of  its 
principal  place  of  business ; 

(2)  the  names,  titles  and  compensation  and  allowances  of  its 
three  principal  officers  and  of  any  of  its  other  officers  or  agents 
whose  aggregate  compensation  and  allowances  for  the  preceding 
year  exceeded  $5,000,  and  the  amount  of  the  compensation  and 
allowances  paid  to  each  such  officer  or  agent  during  such  year; 

(3)  the  manner  in  which  the  officers  and  agents  referred  to  in 
clause  (2)  were  elected,  appointed,  or  other Avise  selected ; 

(4)  the  initiation  fee  or  fees  wliich  new  members  are  required 
to  pay  on  becoming  members  of  such  labor  organization ; 

(5)  the  regular  dues  or  fees  which  members  are  required  to  pay 
in  order  to  remain  members  in  good  standing  of  such  labor 
organization; 

(6)  a  detailed  statement  of,  or  reference  to  provisions  of  its 
constitution  and  bylaws  showing  the  procedure  followed  with 
respect  to,  (a)  qualification  for  or  restrictions  on  membership, 
(b)  election  of  officers  and  stcAvards,  (c)  calling  of  regular  and 
special  meetings,  (d)  levying  of  assessments,  (e)  imposition  of 
fiines,  (f )  authorization  for  bargaining  demands,  (g)  ratification 
of  contract  terms,  (h)  authorization  for  strikes,  (i)  authorization 
for  disbursement  of  union  funds,  (j)  audit  of  union  financial 
transactions,  (k)  participation  in  insurance  or  other  benefit  plans, 
and  (1)  expulsion  of  members  and  the  grounds  therefor; 

and  (B )  can  show  that  prior  thereto  it  has — • 

(1)  filed  with  the  Secretary  of  Labor,  in  such  form  as  the 
Secretary  may  prescribe,  a  report  showino:  all  of  (a)  its  receipts 
of  any  kind  and  the  sources  of  such  i-eceipts,  (b)  its  total  assets 
and  liabilities  as  of  the  end  of  its  last  fiscal  year,  (c)  the  disburse- 
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ments  made  by  it  during  such  fiscal  year,  including  tlie  purposes 

for  which  made ;  and 

(2)  furnished  to  all  of  the  members  of  such  labor  organization 

copies  of  the  financial  report  required  by  paragraph  {1)  hereof 

to  be  filed  with  the  Secretary  of  Labor.] 
[(g)  It  shall  be  the  obligation  of  all  labor  organizations  to  file 
annually  with  the  Secretary  of  Labor,  in  such  form  as  the  Secretary 
of  Labor  may  prescribe,  reports  bringing  up  to  date  the  information 
required  to  be  supplied  in  the  initial  filing  by  subsection  (f)  (A)  of 
this  section,  and  to  file  with  the  Secretary  of  Labor  and  furnish  to  its 
members  annually  financial  reports  in  the  form  and  mamier  prescribed 
in  subsection  (f)(B).  No  labor  organization  shall  be  eligible  for 
certification  imder  this  section  as  the  representative  of  any  employees, 
and  no  complaint  shall  issue  under  section  10  with  respect  to  a  charge 
filed  by  a  labor  organization  unless  it  can  show  that  it  and  any  national 
or  international  labor  organization  of  which  it  is  an  affiliate  or  con- 
stituent unit  has  complied  with  its  obligation  under  this  subsection,] 
[(h)  No  investigation  shall  be  made  by  the  Board  of  any  question 
affecting  commerce  concerning  the  representation  of  employees,  raised 
by  a  labor  organization  under  subsection  (c)  of  this  section,  and  no 
complaint  shall  be  issued  pursuant  to  a  charge  made  by  a  labor  organi- 
zation under  subsection  (b)  of  section  10,  unless  there  is  on  file  with 
the  Board  an  affidavit  executed  contemporaneously"  or  within  the 
preceding  twelve-month  period  by  each  officer  of  such  labor  oro-aniza- 
tion  and  the  officers  of  any  national  or  international  labor  organization 
of  which  it  is  an  affiliate  or  constituent  unit  that  he  is  not  a  member 
of  the  Conmnunist  Party  or  affiliated  with  such  party,  and  that  he  does 
not  believe  in,  and  is  not  a  member  of  or  supports  any  organization 
that  believes  in  or  teaches,  the  overthrow  of  the  United  States  Govern- 
ment by  force  or  by  any  illegal  of  unconstitutional  methods.  The 
provisions  of  section  35A  of  the  Criminal  Code  shall  be  applicable  in 
respect  to  such  affidavits.] 

Sec.  10.  (a)  The  Board  is  empowered,  as  hereinafter  provided,  to 
prevent  any  person  from  engaging  in  any  unfair  labor  practice  (listed 
in  section  8)  affecting  commerce.  This  power  shall  not  be  affected  by 
any  other  means  of  adjustment  or  prevention  that  has  been  or  may  be 
established  by  agreement,  law,  or  otherwise  [:  Provided^  That  the 
Board  is  empowered  by  agreement  with  any  agency  of  any  State  or 
Territory  to  cede  to  such  agency  jurisdiction  over  any  cases  in  any 
industry  (other  than  mining,  manufacturing,  communications,  and 
transportation  except  where  predominantly  local  in  character)  even 
though  such  cases  may  involve  labor  disputes  affecting  commerce, 
unless  the  provision  of  the  State  or  Territorial  statute  applicable  to 
the  determination  of  such  cases  by  such  agency  is  inconsistent  with 
the  corresponding  provision  of  this  Act  or  has  received  a  construction 
inconsistent  therewith]. 

******* 

Sec.  14.  (a)  Nothing  herein  shall  prohibit  any  individual  cm- 
ployed  as  a  supervisor  from  becoming  or  remaining  a  member  of  a 
labor  organization,  but  no  employer  subject  to  this  Act  shall  be  com- 
pelled to  deem  individuals  defined  herein  as  supervisors  as  employees 
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for  the  iDurpose  of  any  law,  either  national  or  local,  relating  to 
collective  ibargaining. 

(b)  Nothing  in  this  Act  shall  be  construed  as  authorizing  the 
execution  or  application  of  agreements  requiring  membership  in  a 
labor  organization  as  a  condition  of  employment  in  any  State  or 
Territory  in  which  such  execution  or  application  is,  prohibited  by 
State  or  Territorial  law. 

(c)(1)  The  National  Labor  Relations  Board  shall  assert^  either 
directly  or  as  hereinafter  provided  hy  this  subsection,  jurisdiction 
over  all  cases  to  which  this  Act  applies.  The  Board  niay  enter  into  an 
agreement  with  any  agency  of  any  State  which  is  authorized  by  the  law 
of  such  State  to  enter  into  and  carry  out  such  an  agreement  whereby 
sueh  agency  is  designated  as  the  agent  of  the  Board  for  tlie  purpose 
of  the  exercise  of  jurisdiction  'within  such  State  over  classes  of  cases 
which  are  within  the  jurisdiction  of  the  Board  but  laith  respect  to 
lohich  the  Board  finds  that,  because  such  classes  of  cases  are  essentially 
local  in  character,  tlie  impact  thereof  on  commerce  is  not  significant. 
Any  such  agreem^ent  shall  (/I)  provide  for  the  delegation  by  tlie  Board, 
to  the  State  agency  of  such  of  the  ponders  and  duties  of  the  Board  as 
may  be  necessary  or  appropriate  to  enable  tlie  State  agency  to  exercise 
such  jurisdiction,  (B)  require  that,  in  exercising  such  junsdiction,  the 
State  agency  shall  apply  and  enforce  the  provisions  of  this  Act  as 
interpreted  by  the  Federal  courts  and  the  Board,  and  (C)  provide 
that  such  agreement  may  be  suspended  or  terminated  by  the  Board  at 
any  time  if  the  Board  finds  that  there  has  been  a  failure  on  the  part  of 
the  State  agency  to  comply  with  the  provisions  of  such  agreement  or 
with  regulations  promulgated  by  the  Board  with  respect  to  the  carry- 
ing out  of  such  agreement.  The  processes  and  orders  issued  by  any 
such  State  agency  in  the  exercise  of  such  jurisdiction  shall  be  enforced 
by  the  Board,  and  shall  be  reviewable,  in  the  Federal  courts  and  in  the 
same  manner  and  to  the  same  extent  as  are  the  processes  and  orders 
of  the  Board.  Whenever  a  State  agency  shall  refuse  to  issue  a  complaint 
under  section  10(b)  or  refuse  to  proceed  with  a  petition  filed  pursuxmt 
to  section  9{c),  the  party  requesting  the  issuance  of  such  complaint 
or  filing  such  petition  may,  within  such  time  and  in  sueh  manner  as  the 
Board  may  by  j-'egulations  ^^rescribe,  appeal  the  action  of  siwh  State 
agency  to  tlie  Board,  and  the  State  agency  shall  dispose  of  the  matter 
in  accordance  with  the  decision  of  the  Board  upon  such  appeal.  No 
State  agency  shall  petition  any  district  court  of  the  United  States  for 
temporary  relief  or  for  a  restraining  order  in  any  case  without  first 
having  obtained  the  'consent  of  the  Board.  In  giving  such  consent  the 
Board  shall  be  guided  by  the  same  criteria  as  are  applied  in  similar 
cases  adjudicated  by  the  Board  itself.  As  used  in  this  subsection,  the 
term  'State'  includes  'Puerto  Rico'  and  the  'Virgin  Islands'.  With  the 
consent  and  cooperation  of  those  agencies  charged  with  the  administra- 
tion of  tlie  Act  the  National  Labor  Relations  Board  may,  notwith- 
standing any  other  pi^ovision  of  law,  reimhu/rse  such  agencies  a/nd  their 
employees  for  services  rendered  for  such  purposes. 

(,^)  "Nothing  contained  in  sections  3,  %,  5,  and  6  of  this  Act  shall  be 
construed  to  apply  to  any  State  agency  with  tohich  the  Board  has 
entered  into  an  agreement  under  this  suhsection. 
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Section  302  of  the  Labor  Management  Relations  Act,  1947 

Sec.  302.  [(a)  It  shall  be  unlawful  for  any  employer  to  pay  or 
deliver,  or  to  agree  to  pay  or  deliver,  any  money  or  other  thing  of 
value  to  any  representative  of  any  of  his  employees  who  are  employed 
in  an  industry  affecting  commerce. 

(b)  It  shall  be  unlawful  for  any  representative  of  any  employees 
who  are  employed  in  an  industry  affecting  commerce  to  receive  or 
accept,  or  to  agree  to  receive  or  accept,  frojn  the  employer  of  such 
employees  any  money  or  other  thing  of  value. 

(c)  The  provisions  of  this  section  shall  not  be  applicable  (1)  Avith 
respect  to  any  money  or  other  thing  of  value  paj'able  by  an  employer 

to  any  representative  who  is  an  employee  or  former  employee  of  such 
emi^loyer,  as  compensation  for,  or  by  reason  of,  his  services  as  an 
employee  of  such  employer ;  (2)  with  respect  to  the  payment  or  delivery 
of  any  money  or  other  thing  of  value  in  satisfaction  of  a  ]ud<^ment  of 
any  court  or  a  decision  or  award  of  an  arbitrator  or  impartial  chair- 
man or  in  comprise,  adjustment,  settlement  or  release  of  any  claim, 
complaint,  grievance,  or  dispute  in  the  absence  of  fraud  or  duress; 
(3)  with  respect  to  the  sale  or  purchase  of  an  article  or  commodity 
at  the  prevailing  market  price  in  the  regular  course  of  business;  (4) 
with  respect  to  money  declucted  from  the  Avages  of  employees  in  pay- 
ment of  membership  dues  in  a  labor  organization :  Prodded.  That  the 
employer  has  received  from  each  emploj-ee,  on  whose  account  such 
deductions  are  made  ,a  written  assignment  which  shall  not  be  irrevo- 
cable for  a  period  of  more  tlnan  one  year,  or  beyond  the  termination 
date  of  the  applicable  collective  agreement,  whichever  occurs  sooner; 
or  (5)  w^th  respect  to  money  or  other  thing  of  value  paid  to  a  trust 
fund  established  by  such  representative,  for  the  sole  and  exclusive 
benefit  of  the  employees  of  such  employer,  and  their  families  and 
dependents  (or  of  such  employees,  families,  and  dependents  jointly 
with  the  employees  of  other  employers  making  similar  payments,  and 
their  families  and  dependents)  :  Provided.  That  (A)  such  payments 
are  held  in  trust  for  the  purpose  of  paying,  either  from  jn-incipal 
or  income  or  both,  for  the  benefit  of  employees,  their  families  and 
dependents,  for  medical  or  hospital  care,  pensions  on  retirement  or 
death  of  employees,  compensation  for  injuries  or  illness  resulting  from 
occupational  activity  or  insurance  to  provide  any  of  the  foregoing, 
or  unemployment  benefits  or  life  insurance,  disability  and  sickness 
insurance,  or  accident  insurance:  (B)  the  detailed  basis  on  which  such 
payments  are  to  be  made  is  specified  in  a  written  aQ-reement  with  the 
employer,  and  employees  and  employers  are  equally  re])re?ented  in 
the  administration  of  such  fund,  together  with  such  neutral  persons 
as  the  representatives  of  the  employers  and  the  representatives  of  the 
employees  may  agree  upon  and  in  the  event  the  employer  and  employee 
groups  deadlock  on  the  administration  of  such  fund  and  there  are  no 
neutral  persons  empowered  to  break  such  deadlock,  such  agreement 
provides  that  the  two  groups  shall  agree  on  an  impartial  umpire  to 
decide  such  dispute,  or  in  event  of  their  failure  to  agree  within  a 
reasonable  lensrth  of  time,  an  impartial  umpire  to  decide  sucli  dispute 
shall,  on  Petition  of  either  group,  be  appointed  by  the  district  court 
of  the  Ignited  States  for  the  district  where  tlie  trust  fund  has  its  prin- 
cipal office,  and  shall  also  contain  provisions  for  an  annual  audit  of 
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the  trust  fund,  a  statement  of  the  results  of  which  shall  be  available 
for  inspection  by  interested  persons  at  the  j)rincipal  office  of  the  trust 
fund  and  at  such  other  places  as  may  be  designated  in  such  written 
agreement;  and  (C)  such  payments  as  are  intended  to  be  used  for 
the  purpose  of  providing  pensions  or  annuities  for  employees  are 
made  to  a  separate  trust  which  provides  that  the  funds  held  therein 
cannot  be  used  for  any  purpose  other  than  paying  such  pensions  or 
annuities.] 

(a)  It  shall  he  unlawful  for  any  employer  or  any  person  loho  acts  as 
a  lahor  relations  expert^  adviser^  or  consultant  to  an  employer  or  who 
acts  in  the  interest  of  an  employer  to  pay^  lend^  or  deliver^  or  agree  to 
pay^  lend,  or  deliver^  any  money  or  other  thing  of  value — 

[1)  to  any  representative  of  any  of  his  employees  who  are  em- 
ployed in  an  industry  affecting  c&?nmerce,  or 

(2)  to  any  lahor  organization.!  or  any  officer  or  employee  thereof., 
'ichich  rejjresents.,  seeks  to  represent.,  or  loould  admit  to  tnemher- 
ship.  any  of  the,  employees  of  such  employer  who  are  employed 
in  an  i^\dustinj  affecting  commerce.,  or 

(o)  to  any  employee  or  group  or  committee  of  employees  of 
such  employer  employed  in  an  industry  affecting  commerce  in 
excess  of  their  normal  compensation  for  tlie  jnirpose  of  causing 
f<uch  employee  or  group  or  comonittee  directly  or  indirectly  to 
influence  any  other  emvloyee.'i  in  the  exercise  of  the  right  to  or- 
ganize and  bargain  collectively  through  representatives  of  their 
own  choosing;  or 

(4)  to  any  offi,cer  or  employee  of  a.  lahor  organizatimi  engaged 
in  an  indv.'itry  affecting  commerce  with  intent  to  influence  him,  in 
respect  to  any  of  his  actions,  decisions^  or  duties  as  a  representative 
of  employees  or  as  such  officer  or  employee  of  such  labor  orgarii- 
zation. 

(b)  (1)  It  shall  be  imd awful  for  any  person  to  request,  demanrl.  re- 
ceive., or  accept,  or  agree  to  receive  or  accept,  any  payment  or  delivery 
of  any  money  or  other  thing  of  value  prohibited,  by  .subsection  {a) . 

(2)  It  .sJmll  be  unlawful  for  any  labor  organization,  or  for  any 
per.son  acting  .as  an  offi.eer.  agent,  representative,  or  employee  of  such 
labor  organization,  to  demand  or  accept  from^  the  overafor  of  any 
motor  vehicle  (a,s  defined  in  part  II  of  the  Interstate  Commerce  Act) 
employed  in  the  tran.'^portation  of  property  in  commerce,  or  the  em- 
ployer of  any  such  operator,  any  money  or  other  thinq  of  vnlue  pay- 
able to  such  oroanization  or  to  an  officer,  aqcnt.  representalAre.  or 
employee  thereof  as  a  fee  or  charge  for  the  unloading,  or  in  connection 
frith  the  unloading,  of  the  carqo  of  such  vehicle:  Provided.  That 
nothing  in  this  paragraph  shall  be  construed  to  make  iinlawhd  avy 
payment  by  an  employer  to  any  of  his  employees  as  compensation  for 
their  serv  ices  as  employees. 

(3)  It  sJmll  be  unlau^fid  to  carry  on  picketing  on  or  about  the  prem- 
ises of  anu  employer  for  the  purpose  of.  or  as  part  of  am/  conspiraci/ 
or  in  furtherance  of  any  plan,  or  purpose  for  the  personal  profit  or 
enrichmemt  of  any  individiud  (except  a.  bona  fide  increase  in  wages  or 
other  employee  benefits)  by  taking  or  obtaining  any  moneu  or  other 
thinq  of  value  from  such  employer  again.<^t  his  will  or  with  his  consent. 

"((")  The  provisions  of  this  section  shall  not  be  avnlieable  (7)  in 
respect  to  any  money  or  other  thing  of  value  payahle  by  am,  employee 
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to  any  of  Jus  employees  ivhose  established  duties  include  acting  ojyenly 
for  such  employer  in  matters  of  labor  relations  or  personnel  adminis- 
tration or  to  any  representative  of  his  employees,  or  to  any  officer  or 
employee  of  a  labor  organization^  loho  is  also  an  employee  or  former 
employee  of  such  employer^  as  compensation  for^  or  by  reason  of^  his 
services  as  employee  of  such  employer;  {2)  loith  respect  to  the  pay- 
ment or  delivery  of  any  money  or  other  thing  of  "value  in  satisfaction 
of  a  judgment  of  any  court  or  a  decision  or  award  of  an  arbitrator 
or  impartial  chairman  or  in  compromise^  adjustment^  settlement^  or 
release  of  any  clcvim^  complaint,  grievance^  or  dispute  in  the  cibsence^  of 
fraud  or  duress;  (3)  laith  respect  to  the  scde  or  purchase  of  an  article 
or  commodity  at  the  prevailing  market  price  in  the  regular  course  of 
business;  (^)  ivith  respect  to  money  deducted  from  the  wages  of  em- 
ployees in  payment  of  membership  dues  in  or  other  periodic  payments 
to  a  labor  organization  in  lieu  thereof:  Provided,  That  the  employer 
has  received  from  each  employee,  on  whose  account  such  deductions 
are  made,  a  tcritten  assignment  udiich  shall  not  be  irrevocable  for  a 
period  of  more  than  one  year,  or  beyond  the  tei'^nination  date  of  the 
applicable  collective  agreement,  %ohichever  occurs  sooner;  (-5)  loith 
respect  to  money  or  other  thing  of  value  paid  to  a  trust  fund  establi- 
shed by  such  representative,  for  the  sole  and  exclusive  benefit  of  the 
employees  of  such  employer,  and  their  families  and  dependents 
(or  of  such  employees''  families,  and  dependents  jointly  with  the 
employees  of  other  employers  making  similar  payments,  and  their 
families  and  dependents)}  Provided,  That  (A)  suoh  payments  are 
held,  in  trust  for  the  purpose  of  paying,  either  from  piincipal  or  income 
or  both,  for  the  benefit  of  employees,  their  families  and  dependents, 
for  medical  or  hospital  care,  pensions  on  retirement  of  death,  of  em- 
ployees, compensation  for  injuries  or  illness  resulting  from  occupa- 
tional aMiinty  or  insurance  to  pi'ovide  any  of  the  foregoing,  or  unem- 
ployment benefits  or  life  insurance.  disabiUiy  ancl  sickness  insurance, 
or  accident  insurance;  (B)  the  detailed  basis  on  which  such  pay- 
ments are  to  be  made  is  specified  in  a  written  agreement  with  the 
employer,  and  employees  and  employers  are  equally  represented  in  the 
administration  of  such  fund,  together  with  such  neutral  persons  as 
the  representatives  of  the  employers  and  the  representatives  of  em- 
ploi/ees  may  agree  upon  and  in  the  event  the  employer  and  employee 
groups  deadlock  on  the  administration  of  such  fund  and  there  are  no 
neutral  persons  empowered  to  break  such  deadlock,  such  agreement 
provides  that  the  two  groups  shall  degree  on  an  impartial  umpire  to 
decide  such  dispute,  or  in  event  of  their  failure  to  agree  ivithin  a 
rrasionable  lenr/fh  of  time,  an  imparticd  umpire  to  decide  such  dispute 
shall,  on  petition  of  either  qrovn.  be  appointed  by  the  district  court  oi 
the  United  States  for  the  district  where  the  trust  fund  has  its 
principal  office,  and  f<hall  also  contain  provisions  for  an  annual  audit 
of  the  trust  fund,  a  statement  of  the  results  of  which  shall  be  available 
for  iusper-tion  bu  interested  persons  at  the  principal  office  of  the  trust 
fund  and  at  such  other  places  as  may  be  designated  in.  such  written 
aareem^nt;  and  (O)  such  payments  as  are  intended,  to  be  used  for  the 
purpose  of  proridivn  verif^ions  or  cmnuit'es  for  emvloiiees  are  made  to 
a  ftvparate  trust  vjhich  provides  that  the  funds  held,  therein  cannot 
be  ji^ffl  for  any  purpose  other  than  pa.ying  sueh  pensions  or  aunuifies: 
or  (ft)  irifh  respect  to  money  or  other  thing  of  value  paid  by  any 
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employer  to  a  ti'ust  fund  estahlished  by  such  representative  for  the 
purpose  of  pooled  vacation^  holiday^  severance  or  similar  benefits, 
or  defraying  costs  of  apprenticeshij)  or  other  training  pi^ograms: 
Provided,  That  the  requirements  of  clause  (B)  of  the  proviso  to  clause 
(•5)  of  this  subsection  shall  apply  to  such  trust  fumls. 

(d)  Any  person  who  willfully  violates  any  of  the  provisions  of  this 
section  shall,  upon  conviction  thereof,  be  guilty  of  a  misdeameanor  and 
be  subject  to  a  line  of  not  more  than  $10,000  or  to  imprisonment  for  not 
more  than  one  year,  or  both, 

(e)  The  district  courts  of  the  United  States  and  the  United  States 
courts  of  the  Territories  and  possessions  shall  have  jurisdiction,  for 
cause  shown,  and  subject  to  the  provisions  of  section  IT  (relating  to 
notice  to  opposite  party)  of  the  Act  entitled  "An  Act  to  supplement 
existing  laws  against  unlawful  restraints  and  monopolies,  and  for 
other  purposes",  approved  October  15,  1914,  as  amended  (U.S.C., 
title  28,  sec.  381),  to  restrain  violations  of  this  section,  without  regard 
to  the  provisions  of  sections  6  and  20  of  such  Act  of  Octol^er  15,  1914, 
as  amended  (U.S.C,  title  15,  sec.  IT,  and  title  29,  sec.  52),  and  the 
provisions  of  the  Act  entitled  "An  Act  to  amend  the  Judicial  Code 
and  to  define  and  limit  the  jurisdiction  of  courts  sitting  in  equity, 
and  for  other  purposes",  approved  March  23,  1932  (U.S.C,  title  29, 
sees.  101-115). 

(f )  This  section  shall  not  apply  to  any  contract  in  force  on  the  date 
of  eiiactment  of  this  Act,  until  the  expiration  of  such  contract,  or  until 
July  1, 1948,  whichever  first  occurs. 

(g)  Compliance  with  the  restrictions  contained  in  subsection  (c) 
(5)  (B)  upon  contributions  to  trust  funds,  otherwise  lawful,  shall  not 
be  applicable  to  contributions  to  such  trust  funds  established  by  collec- 
tive agreement  prior  to  January  1, 1946.  nor  shall  subsection  (c)  (5)  (A) 
be  construed  as  prohibiting  contributions  to  such  trust  funds  if  prior 
to  January  1, 1947,  such  funds  contained  provisions  for  pooled  vacation 
benefits. 

MINORITY  VIEWS 

"We  oppose  the  passage  of  this  bill  in  its  present  form  l>ecause  it 
fails  to  achieve  the  objectives  which  the  American  public  demands. 

In  January  1957,  as  a  result  of  the  hue  and  cry  raised  across  the 
country  for  an  investigation  into  the  corruption  and  racketeering  in 
the  labor-management  field,  the  Senate  unaminouslv  nuthorized 
creation  of  a  select  committee,  popularly  known  as  the  McClollan 
rackets  committee.  That  committer  held  extensive  hearings  dui-ing 
1957  and  issued  an  interim  report  in  ^farch  1958  which  constituted 
a  shocking  indictment  of  the  practices  followed  or  allowed  in  a  number 
of  labor  unions  and  bv  some  employers.  Continued  hearinsfs  in  1958. 
and  this  year  as  well,  accumulated  evidence  of  the  extent  of  the 
racketeering  and  corruption  which  exists  in  important  segments  of 
the  labor  movement.  Moreover,  these  more  recent  heai-ings  also 
revealed  how  certain  traditional  devices  of  labor  unions,  such  as  the 
picket  line  and  the  boycott,  had  been  corrupted  to  further  the 
nefar'ons  ends  of  dishonest  and  racketpcrin^*  labor  bos'^es.  It  is 
painfulh^  clear  that  what  is  needed,  ainl  what  the  Dublin  is  insistently 
dei">->andinfr,  is  Federal  le^^'islation  desi^rnerl  both  to  ass'ir^  some  mini- 
mum measure  of  internal  union  democracy  and  an  effective  curb  on 
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the  corruption  and  racketeering  which  the  McClellan  committee  had 
revealed. 

MixiNUM  Standards  or  Union  Democracy 

In  March  1958,  the  American  Civil  Liberties  Union  pointed  out  the 
need  for  a  labor  union  ''bill  or  rights"  which  would  guarantee  the 
following  as  a  minimum  program  of  union  democracy : 

(1)  Freedom  of  speech,  press,  and  assembly  for  all  union 
members. 

(2)  Freedom  of  elections  and  secret  balloting  for  all  union 
members. 

(3)  Eegulation  of  and  limitation  on  the  imposition  of  trustee- 
ships over  local  unions  by  the  internationals  and  certain  guar- 
antees for  local  union  autonomy. 

(4)  Comprehensive  and  detailed  accounting  of  union  funds, 
and  disclosure  of  the  same  to  union  members. 

( 5 )  Equal  treatment  by  the  union  of  all  its  members. 

(6)  Due  process  within  the  union  guaranteeing  all  members 
the  right  to  be  protected  through  fair  and  impartial  hearings 
and  before  unbiased  and  independent  tribunals  with  respect  to 
disciplinary  proceedings  against  them. 

The  committee  bill  does  nothing  at  all  to  achieve  points  (1),  (5), 
and  (fi).  Those  portions  of  the  bill  dealing  with  points  (2),  (3), 
and  (4)  are  inadequate  in  important  respects  to  achieve  these  basic, 
minimum  objectives.  There  is  a  complete  failure  either  to  impose 
certain  necessary  legal  obligations  and  limitations  on  union  officers 
or  to  provide  tliose  sanctions  which  are  essential  to  make  these  pro- 
visions of  the  bill  effective. 

However,  what  is  most  shocking  about  the  committee  bill  is  its 
spurious  appearance  of  granting  union  members  rights  and  pro- 
tections Avhirh  thev  now  lack  but  which  in  close  examination  are 
revealed  as  either  feeble  or  nonexistent.  The  bill  is  full  of  "gimmicks'' 
intended  to  lull  the  public  into  believing  it  lives  up  to  its  advance 
billing  as  a  genuine  labor  reform  measure.  In  committee,  the  minority 
made  everv  effort  to  write  an  effective  bill  more  in  line  with  what  the 
]-)ulilic  is  demanding,  but  through  sheer  weight  of  numbers,  the  pro- 
ponents of  the  bill,  except  for  a  few  amendments  which  it  would  have 
been  impossible  for  anyone  to  reject,  blocked  us  at  every  turn.  An 
analysis  of  these  "gimmicks"  together  with  those  of  our  amendments 
which  the  majority  perforce  accepted,  appear  as  appendix  A  and  B 
to  these  minority  views. 

The  ]^IcClellan  Committee  Findings  and  Recommendations 

The  committee  bill  fails  in  sul^stantial  respects  to  carry  out  the 

recommendations  of  the  McClellan  rackets  committee  or  to  nnnose 

those  measures  which  are  necessary  to  implement  its  findiuirs.^  That 

pn-^Ti-nittee  made  these  specific  recommendations  and  findings  in  the 

following  areas : 

T.    FITJNG.    REPORTING    AND    DISCLOSURE    OF    TNION    FINANCIAL    AFFAIRS 

The  ^fr^Clpllan  committee  declared   that  financial  statements  re- 
quired to  be  filed  by  labor  unions  be  further  required — 
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to  be  accurate  and  complete,  that  there  be  a  method  for  check- 
ing of  their  veracity  and  provisions  for  bringing  legal  action 
against  unions  filing  false  statements  and  against  the  officers 
of  the  unions  testifying  to  these  false  statements. 

The  "gimmicks''  in  the  bill's  provision  dealing  with  this  recommenda- 
tion are  exposed  in  appendix  B  to  this  minority  report.  The  most 
important  weakness,  however,  of  the  reporting  and  disclosure  provi- 
sions of  the  committee  bill  is  the  lack  of  an  adequate  procedure  for 
compelling  labor  unions  to  rid  themselves  of  the  criminals,  crooks, 
thieves,  betrayers,  and  misleaders  of  their  membership. 

The  committee  bill  relies  exclusively  on  criminal  proceedings  and 
l^enalties  against  unions  and  union  ofHcers  who  fail  to  comply  with  its 
requirements.  Thus,  the  membersliip  is  relieved  of  any  substantial 
responsibility  for  cleaning  its  own  house.  We  fully  agree  with  the 
following  statement  made  by  Senator  ]Morse  during  the  course  of  the 
hearings  before  our  subcommittee : 

And  I  just  want  to  say  to  the  union  leaders  of  America 
this  morning  that  if  their  point  of  view  is  that  no  legislation 
should  be  passed  that  holds  the  membership  responsible  in 
any  \ca.j  for  the  misconduct  of  the  union  officials,  they  have 
lost  me  on  that  issue. 

A  maximum  fine  of  $10,000  against  a  labor  union,  ]:)articularly  if  it  is 
a  fairly  large  one,  is  scarcely  sufficient  to  induce  the  membership  to 
get  rid  of  its  lawbreaking  officials. 

A  much  more  effective  means  for  inducing  necessary  action  by  the 
membership  is  to  deprive  the  noncomplying  union,  during  the  period 
of  noncompliance,  of  some  of  the  special  privileges  which  have  been 
granted  to  unions  by  Federal  statute.  Two  of  these  are  immunitj^ 
from  Federal  income  taxation  and  the  right  to  use  the  processes  of 
Federal  labor  agencies  such  as  the  Xational  Labor  Relations  Board 
and  the  National  Mediation  Board.  We  Avould  deny  these  two 
privileges  to  any  union  that  failed  to  comply  with  the  provisions  of  the 
committee  bill  or  which  failed  to  rid  itself  of  corrupt,  racketeering,  or 
criminal  officials.  Both  the  McClellan  bill,  S.  1137,  and  the  bill, 
S.  748.  take  this  approach,  and  it  is  our  intention  to  offer  amendments 
along  these  lines  on  the  floor  of  the  Senate. 

II.   FIDTJCIARY  OBLIGATIOXS   OF  UXIOX   OFFICIALS 

The  McClellan  committee  declared : 

Since  union  moneys  *  *  *  are  in  actuality  a  trust,  being 
held  for  the  members  of  the  union  by  their  officers,  the  com- 
mittee feels  that  attention  should  be  given  to  placing  certain 
restrictions  on  the  use  of  these  funds,  such  as  now  are  imposed 
on  banks  and  other  institutions  which  act  as  repositories  and 
administrators  for  trust  funds. 

The  committee  bill  professes  to  recognize  the  fiduciary  nature  of  the 
union  official's  relation  to  his  union  and  its  members,  but  makes  no 
provision  to  establish  such  relationship,  to  impose  the  duties  of  a 
fiduciary  on  union  officials,  or  to  give  union  members  any  remedy  for 
a  breach  of  the  fiduciary  obligation. 
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In  virtually  every  State  in  the  Nation,  the  officers  and  directors  of 
corporations  are  made  fiduciaries  by  statute  and  held  to  the  strictest 
accountability  in  their  handling  of  corporate  funds  and  property. 
Moreover,  any  profit  or  gain  which  accrues  to  them  by  virtue  of  their 
official  position,  even  if  no  damage  to  the  corporation  or  stockholder 
results,  is  held  in  constructive  trust  for  the  benefit  of  the  corporation 
and  its  stockholders.  Under  these  statutes,  stockholders  are  given 
the  right  to  enforce  the  fiduciary  obligation  through  a  suit  in  the 
courts.  The  same  obligations  and  remedies  attach  to  the  officers  and 
directors  of  nonprofit  and  eleemosynary^  corporations — churches, 
hospitals,  charitable  institutions,  etc.  Union  officials  alone  seem  to 
be  free  from  what  has  become  a  normal,  in  fact  a  universal,  obligation 
of  officials  similarly  situated. 

Only  one  State  has  enacted  a  statute  imposing  fiduciary  obligations 
on  union  officials  and  giving  union  members  a  right  to  sue  in  the  event 
of  any  breach  thereof.  New  York,  within  recent  weeks  has  done  so, 
despite  the  objection  by  the  New  York  State  AFL-CIO  that  this  type 
of  reform  legislation  should  be  left  to  the  Federal  Government,  a 
position  directly  contrary  to  that  taken  by  the  supporters  of  the  com- 
mittee bill  in  connection  with  the  question  of  fiduciary  status.  The 
case  law  in  the  States  on  this  subject,  is  almost  nonexistent,  and  the 
omission  of  any  enforceable  fiduciary  provision  from  the  committee 
bill  constitutes  a  failure  to  provide  what  could  be  the  most  effective 
possible  device  for  enabling  rank-and-file  union  members  themselves  to 
conti'ol  financial  misconduct  on  the  part  of  their  officials. 

Both  the  McClellan  bill  (S.  1137)  and  S.  748  contains  provisions 
designed  to  impose  fiduciary  obligations  on  union  officials  and  to  give 
union  members  a  right  to  sue  in  the  Federal  courts  for  breach  thereof. 
It  is  our  intention  to  oflfer  on  the  floor  of  the  Senate,  amendments  de- 
signed to  fill  this  unjustifiable  vacuum. 

III.  UNION  ELECTION  PROCEDURES 

The  McClellan  committee  recommended  legislation  directed — 
to  the  use  of  secret  ballots  in  union  elections  and  other  vital 
union  decisions. 

As  pointed  out  in  appendix  B,  the  "gimmicks"  in  title  III  of  the 
committee  bill  which  deals  with  the  election  and  removal  of  union 
officers  are  enough  to  nullify  much  of  the  effectiveness  of  these  pro- 
visions. Similarly,  title  II  of  the  committee  bill  which  regulates  the 
imposition  of  trusteeships  over  local  unions  by  national  and  inter- 
national labor  organizations,  is  crippled  by  hedging  the  remedies  it 
provides  with  conditions  which  substantially  diminish  their  effective- 
ness. These  shortcomings  also  are  described  in  appendix  B. 

IV.  THE   "no   MAN'S   LANd"  TROBLEM 

One  of  the  most  important  problems  which  faced  the  committee 
was  that  raised  by  the  existence  of  the  "no  man's  land"  in  lal)or  rela- 
tions resulting  from  recent  decisions  of  the  Supreme  Court.  Small 
employers,  their  employees,  and  the  unions  which  deal  or  seek  to  deal 
with  them  are  denied  access  to  both  the  National  Labor  Relations 
Board  and  to  any  State  or  for  relief  from  illegal  practices  and  con- 
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■•duct._  111  consequence  tlic  "no  man's  land"  lias  become  a  liap])y 
hunting  ground  for  corrupt  and  racketeering  unions  and  their  oflicials. 
Small  employers  and  their  employees  in  this  area  which  exists  "out- 
side the  law"  are  increasingly  being  victimized  and  are  helpless  to 
protect  themselves.  So  shocking  had  this  situation  become  that  the 
McClellan  committee,  in  order  to  insure  these  victims  an  effective  and 
quick-acting  forum  recommended  legislation  authorizing  any  State  or 
Territoiy — 

to  assume  and  assert  jurisdiction  over  labor  disputes  over 
which  the  [National  Labor  Relations  Board]  declines 
jurisdiction. 

Both.  S.  T4S  and  a  separate  bill,  S.  1386,  introduced  by  Senator 
McClellan,  seek  to  remedy  this  situation  by  provisions  designed  to 
carr}'  out  the  rackets  committee's  recommendation  and  we  intend  to 
offer  such  amendments  on  the  floor  of  the  Senate.  The  provision  in 
the  committee  bill  takes  exactly  the  contrary  approach  of  compelling 
the  National  Labor  Relations  Board  to  assert  its  full  jurisdiction  by 
taking  every  case.  However,  instead  of  doing  this  in  a  straight- 
forward and  unequivocal  fashion  (as  was  done  in  the  original  Kennedy- 
Ervin  bill,  S.  505),  the  committee  bill  disguises  what  it  does  by  per- 
mitting the  Federal  Board  to  cede  come  of  it.s  jurisdiction  to  the  States 
but  in  such  a  manner  and  under  such  conditions  as  to  transform  the 
State  agency  to  which  cession  is  made  into  a  mere  subordinate  arm  of 
the  National  Labor  Relations  Board  for  the  administration,  not  of 
its  own  State  law,  but  of  the  Federal  law. 

It  is  impossible  to  believe  that  any  State  would  accept  cession  under 
these  circumstances  and,  in  any  event,  even  if  the  States  were  willing, 
it  would  require  years  for  all  50  of  them  to  enact  the  necessary  legis- 
lation. The  net  result  is  that  the  Federal  Board  would  be  compelled 
to  take  every  case,  and  its  present  timelag  of  about  2  years  in  disposing 
of  cases  might  grow  to  3  or  even  4  years  or  more.  Relief  provided  to 
the  victims  after  such  a  waiting  period  can  scarcely  be  regarded  as 
an  adequate  solution  of  the  "no  man's  land"  problem.  Most  of  the 
victims  will  have  lost  their  businesses  or  their  jobs  while  their  cases 
are  i)ending  before  the  Federal  Board. 

V.  ORGANIZATIOXAL  AND  RECOGNITIOlSr  TICKETIXG 

The  McClellan  committee  found  that  "the  weapon  of  organizational 
picketing  had  been  abused"  by  its  use  without  regard  to  the  desires 
of  the  employees  in  question. 

The  Taft-Hartley  Act  guarantees  to  employees  the  right  to  form 
or  join  labor  nnions,  and,  in  complete  freedom,  to  select  nnions  to 
represent  them  for  the  purposes  of  collective  bargaining.  It  also 
guarantees  employees  the  right  to  re f rain  from  engaging  in  these 
activities  or  from"  exercising  these  rights  and  protects  thorn  nq-aiust 
restraint  or  coercion  by  either  an  employer  or  a  labor  union  in  the 
en^'oyment  of  these  guarantees.  Neither  the  committee  bill,  nor  any 
other  ]-)roposal  before  the  Congress,  is  designed  to  destrov  or  weaken 
these  rights.  To  the  contrary,  all  of  the  proposed  legislation  purports 
to  '^^renofthen  and  help  enforce  these  rights. 

Nevei-theless,  the  committee  bill,  by  comr)letelv  ic-noring  recognition 
and  organizational  picketing  by  labor  nnions  which  do  not  represent 
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a  majority  of  tlie  employees  in  the  picketed  enterprise,  fails  to  provide 
the  very  protection  of  these  employee  rights  which  the  Taft-Hartley 
Act  prescribes.  By  doing  nothing  to  limit  such  picketing,  the  com- 
mittee bill,  in  ell'ect,  permits  employees  to  be  restrained  or  coerced 
their  right  to  join  or  not  to  join  a  union,  to  select  or  refuse  to  accept 
a  union  as  tlieir  collective-bargaining  representative,  as  well  as  per- 
mitting an  employer  to  be  coerced  into  violating  the  law  by  forcing 
him  to  recognize  a  union  which  tlie  majority  of  his  employees  do  not 
wish  either  to  join  or  to  select  as  their  bargaining  representative,  thus 
depriving  them  of  the  rights  guaranteed  to  them  by  law. 
^  This  type  of  picketing  is  a  favorite  device  of  the  corrupt  Teamsters 
Union.  Godfrey  P.  Schmidt,  professor  of  law  at  Fordham  University, 
the  man  who  initiated  the  action  against  the  Teamsters  which  resulted 
in  the  Federal  court's  establishing  a  monitorship  over  that  union 
(Professor  Schmidt  is  one  of  the  three  monitors),  and  who  probably 
knows  as  much  about  labor  union  corruption  and  racketeering  as 
anyone  in  the  comitry,  had  this  to  say  about  such  picketing  in  his 
testimony  before  our  subcommittee : 

From  my  conversations  with  rank  and  file  workers,  I  am 
persuaded  that  they  are  as  convinced  as  I  am  that  no  labor 
reform  can  be  effectuated  unless  recognitional  and  organiza- 
tional picketing  is  banned.  Your  prohibition  of  blackmail 
picketing  is  completely  inadequate.  In  the  first  place,  it 
neglects  the  rather  obvious  fact  that  your  proposed  section 
S(b)7  (p.  48  of  your  bill)  could  very  easily  be  evaded.  In 
the  second  place,  your  language  makes  enforcement  all  but 
impossible.  I  see  no  reason  why  the  coercive  thrust  of  the 
picket  line  should  be  permitted  to  be  used  to  prevent  free 
choice  of  bargaining  agents,  which  is  supposed  to  be  central 
to  the  labor  relations  policy  of  this  country.  When  you 
questioned  me  on  this  point  you  were  concerned  with  the 
plight  of  Puerto  Rican  workers  who  were  being  exploited  by 
employers  by  means  of  low  wages  and  bad  working  condi- 
tions. So  am  I.  But  such  situations  are  far  more  rare,  in 
my  opinion,  than  the  situation  with  which  I  am  concerned, 
namely,  the  repeated  instances  of  backdoor  agreements  be- 
tween corrupt  or  dictatorial  labor  leaders  and  employers, 
both  of  whom  turn  their  backs  on  employees'  wishes.  More- 
over, the  case  of  the  exploited  worker  can  easily  be  handled 
by  the  traditional  organizational  methods  which  have  made 
unionism  great  for  many  years  past. 

Both  S.  748  and  S.  1387,  the  bill  introduced  by  Senator  McClellan, 
deal  adequately  and  effectively  with  the  problem.  The  committee  bill 
ignores  it  but  tries  to  divert  attention  from  this  omission  by  making- 
it  unlawful  for  a  union  to  picket  the  premises  of  an  employer  for 
the  purpose  of  taking  or  obtaining  from  the  employer  "against  his 
will  or  with  his  consent  *  *  *  any  money  or  other  things  of  value 
*  *  *  for  the  personal  profit  of  any  individual."  A  discussion  of  tliis 
diversionary  provision  is  contained  in  appendix  B. 

Section  504  of  bill  S.  748  amends  the  Taft-Hartley  Act  by  maldng 
is  an  unfair  labor  practice  for  a  union,  by  picketing,  to  coerce  an 
employer  to  recognize  it  as  the  bargaining  representative  of  his  em- 


1674 

ployees,  or  to  coerce  liis  employees  to  accept  or  designate  it  as  their 
representative,  where — 

the  employer  has  recognized  in  accordance  with  the  Taft- 
Hartley  Act  any  labor  organization  and  a  question  concerning 
representation  may  not  properly  be  raised. 

within  the  last  preceding  12  months  a  Aalid  election  has  been 
conducted, 

the  union  camiot  establish  the  existence  of  a  sufficient  interest 
on  the  part  of  the  employees  in  having  it  represent  them. 

picketing  has  been  engage  in  for  a  reasonable  period  of  time 
and  an  election  has  not  been  conducted. 
A  mandatory  injunction  for  violation  of  this  provision  is  also  pro- 
vided in  bill  S.  748." 

Senate  bills  S.  748  and  S.  1387  deal  with  what  is  commonly  known 
as  recognition  picketing.  They  cover  the  type  of  situation  where  the 
union  attempts  to  secure  recognition  and  bargaining  rights  by  the 
pressure  brought  on  the  employees  or  employer  by  a  picket  line.  This 
is  also  sometimes  known  as  organization  from  the  top  as  distinguished 
from  the  accepted  organizational  technique  of  attempting  to  persuade 
the  employees  to  join  by  use  of  handbills,  letters,  meetings,  personal 
solicitation,  etc. 

The  committee  bill  deals  with  a  situation — extortion  picketing — 
wliicli  although  indefensible  is  practically  unknown  in  the  United 
States.  In  the  situation  which  the  bill  seeks  to  cover  the  picketing 
union  leader  or  gangster  does  not  want  the  employees  of  the  picketed 
employer  to  join  any  union  and  may  not  have  a  charter  or  affiliation 
from  any  union  which  would  permit  him  to  admit  the  employees  to 
membership  if  they  evidenced  an  interest.  In  those  rare  cases  the 
situation  would  be  no  different  if  the  union  leader  or  gangster  leading 
the  picketing  had  a  gun  rather  than  a  picket  sign  to  enforce  his 
demands. 

We  have  no  objection  to  such  conduct  being  prohibited,  and  there 
is  no  doubt  that  it  is  now  unlawful  in  all  the  States  and  under  existing 
Federal  law  as  well,  for  it  is  simply  extortion. 

During  the  last  year  the  National  Labor  Kelations  Board  has  held 
it  to  be  an  unfair  labor  practice  for  a  union  to  picket  for  recognition 
after  having  lost  an  election.  The  first  case  to  so  hold  was  the  Curtis 
Brothers  decision  (41  L.R.E.M.  1025  (Oct.  30, 1957) ).  It  appears  sig- 
nificant that  the  Taft-Hartley  law  had  been  in  effect  for  over  10  years 
at  the  time  of  this  decision.  During  that  10-year  span  the  Labor 
Board  must  have  had  doubts  that  the  law  made  such  conduct  an 
unfair  labor  practice.  Although  many  charges  were  filed  with  the 
General  Counsel  alleging  such  conduct  to  be  an  unfair  labor  practice 
those  charges  were  not  processed,  the  General  Counsel  apparently 
relying  on  a  1948  decision  of  the  Labor  Board  in  Perry  Norvell  (23 
L.R.R.M.  1061).  During  that  period  the  Labor  Board  was  narrowly 
limiting  the  application  of  section  8  (b)  (1)  (a)  of  the  Taft-Hartley  Act 
to  violence  or  mass  picketing. 

The  facts  in  the  Curtis  case  were  simple.  The  union  involved  lost 
an  election  among  the  company's  employees  by  a  vote  of  28  to  1. 
The  union  continued  to  picket  after  the  election,  the  picket  signs 
reading  substantially  that  Curtis  Bros,  employs  nonunion  drivers, 
Curtis  Bros,  unfair  to  Teamsters  Union,  Teamsters  Union  wants 
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employees  of  Curtis  Bros,  to  join  them  to  gain  union  wages,  hours,  and 
working  conditions.  The  Labor  Board's  decision  holding  such  conduct 
to  be  an  unfair  labor  practice  came  down  after  2  years  of  such  picketing 
illustrating,  incidentally,  the  present  timelag  under  which  the  Labor 
Board  is  currently  operatino;. 

Following  the  Curtis  decision  the  Labor  Board  has  issued  a  number 
of  like  decisions.  In  no  case  was  an  injunction  sought  by  the  Board 
to  stop  picketing  pending  decision  on  the  merits.  The  Curtis  decision 
was  appealed  and  on  Xovember  26,  1958,  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  circuit,  by  a  2  to  1  decision,  reversed  the 
Board,  holding  that  the  conduct — peaceful  picketing  for  recognition — 
is  not  banned  by  present  law.  The  National  Labor  Relations  Board 
is  presently  seeking  certiorari  in  this  case.  A  decision  by  the  ninth 
circuit  on  similar  facts,  Alloy  Mfg.  (43  L.R.E.M.  2548) ,  sheds  no  light 
on  the  question  because  the  case  was  decided  upon  a  technicality. 
Other  cases  are  pending  in  the  fourth  and  second  circuits,  having  not 
as  yet  been  argued.  The  present  situation  then  is  that  the  only 
court  which  has  spoken  upon  the  subject,  has  held  it  not  to  be  an 
unfair  labor  practice  to  picket  for  recognition  even  after  the  union 
has  lost  an  election. 

Situations  like  Curtis  are  not  infrequent.  Organizing  from  the 
top  rather  than  persuasion  of  the  employees  has  become  the  standard 
organizing  procedure  of  many  unions — in  particular  the  racket-ridden 
Teamsters  Union.  The  union  seeks  to  bring  economic  pressure  directly 
upon  the  employees  to  force  them  to  join  the  union  in  order  to 
protect  their  jobs.  Obviously,  if  Curtis'  customers  (Curtis  is  a  retail 
furniture  dealer)  stopped  doing  business  with  Curtis  so  long  as  the 
picketing  took  place,  there  would  be  no  jobs  for  the  employees. 
The  same  result  would  follow  if  the  picketing  caused  Curtis'  supplies 
to  stop  making  deliveries  to  it.  In  either  case,  at  the  very  least,  hours 
of  work  and  earnings  of  emploA'ees  would  be  reduced.  The  direct 
economic  pressure  by  the  union  upon  the  employees  is  thus  clear. 

Such  picketing  also  has  the  purpose  of  coercing  the  employer  into 
recognizing  the  union  and  signing  a  contract  with  it,  thus  forcing  the 
employees  to  jom,  even  though  the  employees  have  shown  that  they 
do  not  want  the  union  as  their  bargaining  agent.  The  employer  is 
thus  coerced  by  the  threat  to  his  business  to  violate  the  law  by  coercing 
his  employees  into  joining  the  union.  It  would  be  difficult  to  imagme 
a  tactic  more  alien  to  the  free  choice  with  respect  to  unionization  that 
the  Taft-Hartley  Act  guaranteed  to  employees.  One  of  the  basic 
purposes  of  the  act  is  to  promote  industrial  stability  and  peace.  To 
this  end  section  9(c)  (3),  for  example,  prohibits  more  than  one  election 
per  year  and  was  included  in  the  Taft-Hartley  Act  to  give  both 
employees  and  employers  a  period  of  peace  free  from  the  unsettling 
effects  of  a  union  organizing  campaign.  Another  section  of  the  act 
requires  the  employer  to  bargain  with  a  union  which  the  Board  has 
certified  after  the  \inion  has  won  an  election.  But  where  the  union 
loses  an  election  the  Board  certifies  that  fact  and  the  employer  is  not 
only  free  to  refuse  to  deal  with  it,  but  in  fact  violates  the  law  if  he 
treats  it  as  the  majority  representative  of  his  employees.  Picketing 
following  the  loss  of  an  election  thus  thwarts  the  purposes  of  the  act 
and  should  be  made  illegal. 
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Opponents  of  any  restrictions  upon  recopiition  picJvetino-  attempt 
to  conjure  up  situations  where  a  strict  ban  on  recoanition  joicketins; 
could  conceivably  work  a  hardship  on  the  piclcetino;  union.  The 
same  technique  of  suggesting  a  parade  of  imaginary  horribles  Avas 
used  in  1947  in  opposition  to  almost  every  pro])osal  to  amend  the 
Wagner  Act  by  Taft-Hartley,  Those  dire  predictions  simply  did  not 
come  to  pass. 

Section  504  of  the  bill,  S.  748,  attempts  to  prevent  any  possible 
miscarriage  of  justice  by  giving  the  Labor  Board  a  great  deal  of 
latitude  in  detemiining  when  it  will  act  to  stop  the  picketing.  Thus, 
it  may  act  when  picketing  has  been  engaged  in  for  a  "reasonable 
period  of  time"  or  when  the  union  cannot  establish  the  existence  of  a 
what  is  a  "reasonable  period  of  time"  and  what  is  a  "sufficient  inter- 
"sufficient  interest."  Opponents  of  any  legislation  on  the  subject  ask 
est"?  But  the  Board  has  had  over  20  years  of  experience  in  determin- 
ing similar  questions  in  various  situations  which  arise  in  representa- 
tion cases,  such  as  the  percentage  needed  to  obtain  an  election  and  the 
percentage  needed  to  intervene  in  a  representation  case.  We  doubt 
that  the  Board  would  liaA'e  any  trouble  laving  out  the  jrround  rules 
for  "reasonable  period  of  time"  or  "sufficient  interest"  taking  into 
account  all  the  circumstances  in  a  gi^•en  case. 

Opponents  of  any  legislation  controlling  recogiiition  picketing  state 
that  it  needs  more  study.  They  ignore  the  fact  that  committees  of 
one  House  of  Congress  or  the  other  have  been  studying  it  since  1947. 
Opponents  cite  examples  like  the  following:  A  union  obtains  a  mem- 
bership-card majority  and  files  a  petition  for  an  election ;  the  employer 
then  discharges  several  union  adherents ;  the  union  waives  the  charges 
it  has  made  of  discriminatory  discharge  so  that  the  election  may 
proceed;  and  then  the  union  loses  the  election.  Opponents,  using 
these  facts,  say  that  S.  748  would  prevent  use  of  a  picket  line.  This 
is  simply  not  so.  The  union  could  picket  to  force  the  employer  to 
remedy  the  unfair  labor  practices  by  reinstating  and  providing  back 
pay  to  the  dischargees.  Under  S.  748  the  Board  would  have  discretion 
to  extend  the  scope  of  "reasonable  *  *  *  time"  and  "sufficient  inter- 
est." The  argTiment  also  ignores  a  long  line  of  Board  decisions  holding 
that  upon  a  finding  of  facts  similar  to  those  aboA'e  presented,  the 
Board  will  order  the  employer  to  bargain  with  the  union  using  the 
card  majority  as  proof  of  majority  without  an  election.  (See  Drum- 
mond  Iriiplement  Co.,  102  N.L.R.B.  No.  62;  W.  T.  Grant  Co.,  94 
N.L.R.B.  No.  145  enforced  199  F.  (2d)  711  (C.A.  9)  :  M.  H.  Davidson 
Co.,  94  N.L.R.B.  142;  Armco  Drainage,  32  L.R.R.M.  1538,  enforced 
220  F.  (2d)  573  (C.A.  6),  certiorari  denied,  350  U.S.  838.)  In  any 
event,  for  every  imaginary  situation  which  opponents  maj^  suggest, 
there  are  innumerable  actual  cases  where  employees  have  been  forced 
into  unions  against  their  will  by  the  recognition  picket  line. 

VI.    SECONDARY  BOYCOTTS 

During  the  fall  of  1958,  the  McClellan  committee  devoted  con- 
siderable time  and  a  number  of  hearings  to  the  problems  raised  by  the 
indiscriminate  use  of  secondary  boycotts,  many  types  of  which  are 
not  held  to  be  unfair  labor  practices  under  the  Taft-Hartley  Act's 
ban  on  secondary  boycotts. 
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The  records  of  the  National  Labor  Eelations  Board  sliow  that  from 
the  enactment  of  Taft-Tartley  in  1947  until  the  present,  34  percent 
of  the  secondar}^  boycott  cases  coming  to  the  Board  involve  the  Team- 
sters Union  which  represents  about  10  percent  of  all  of  the  members 
of  organized  labor.  Thus,  the  figures  demonstrate,  that  like  minority 
picketing,  the  secondary  boycott  is  a  favorite  device  of  the  Teamsters, 
and  is  used  by  them  at  least  three  and  one-half  times  as  frequently  as 
it  is  by  any  of  the  rest  of  the  labor  movement. 

The  basic  justification  for  banning  secondary  boycotts  is  to  protect 
genuinely  neutral  employers  and  their  employees,  not  themselves  in- 
A'olved  in  a  labor  dispute,  against  economic  coercion  designed  to  give 
a  labor  union  victory  in  a  dispute  with  some  other  employer.  Congress 
thought  it  had  achieved  this  objective  when,  in  adopting  the  Taft- 
Hartley  Act  in  1947,  it  enacted  section  8(b)  (4)  of  the  National  Labor 
Relations  Act.  Unfortunately,  decisions  of  the  National  Labor  Rela- 
tions Board  and  the  courts  have  so  interpreted  section  8(b)  (4)  as  to 
leave  a  number  of  gaping  loopholes  through  which  genuinely  neutral 
employers  and  their  employees  continue  to  be  victimized  by  the  use  of 
the  secondary  boycott. 

Professor  Schmidt,  in  his  testimony,  characterized  the  secondary 
boycott  in  the  following  terms : 

Since  the  irresponsible  power  of  labor  leaders  needs  curb- 
ing (it  is  this  poAver  which  gives  them  the  opportunity  to 
play  dictator),  secondary  boycotts,  which  is  a  source  of  this 
power,  must  be  limited.  (The  original  intention  of  those  who 
framed  the  Taft-Hartley  law  has  been  betrayed  or  frustrated 
by  a  whole  series  of  Board  and  court  decisions. )  I  think  the 
administration  bill's  provisions  in  this  respect  should  be  in- 
corporated in  your  bill.  Witli  growing  impertinence,  labor 
leaders  dragoon  neutrals  into  participation  in  their  labor 
disputes.  We  need  the  rational  limitation  which  the  admin- 
istration bill  provides.  I  am  not  impressed  by  the  argument 
that  corrupt  practices  should  be  remedied  by  one  bill  and 
labor  relations  by  another  bill.  What  you  must  strike  at  is 
the  source  of  untrarmneled  power  exercised  by  labor  leaders. 
You  must  submit  that  power  to  reasonable  and  civilized 
regulation.  Most  of  the  corrupt  practices  revealed  by  the 
McClellan  committee  have  been  made  possible,  against  the 
wishes  of  the  decent  rank-and-file  majority,  precisely  because 
union  leaders  have  held  at  the  head  of  the  worker  several 
cocked  guns :  (a)  compulsory  unionism  without  any  effective 
intraunion  bill  of  rights;  (h)  organizational  and  recogni- 
tional  picketing;  and  (c)  the  secondary  boycott  bloated  to  the 
unconscionable  grab  for  power  now  permitted  by  the  Board 
and  the  courts. 

The  major  loopholes  in  the  present  ban  on  secondary  boycotts  are : 
(1)  Coevcion  of  employers. — Present  law  makes  it  an  unfair  labor 
practice  for  a  union  or  its  agents  to  urge  the  employees  of  an  employer 
to  refuse  to  perform  work  for  the  purpose  of  compelling  their  employer 
to  cease  doing  business  with  some  other  person.  This  provides  the 
biggest  loophole  in  present  law.  The  prohibition  is  against  the  threat- 
ening or  urging  of  the  "employees"  of  the  other  employer.  Nothing 
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is  said  about  urging  or  persuading  the  employer  of  the  secondary  em- 
ployees. Thus  a  union  having  a  dispute  Avith  or  attempting  to  orga- 
nize the  employees  of  employer  A  can  go  directly  to  employer  B,  who 
either  uses  employer  A's  products  or  supplies  employer  A  with  raw 
materials,  and  threaten  employer  B  with  a  strike,  or  picket  line  if  he 
continues  to  do  business  with  employer  A.  If  the  union  happens  to  be 
the  bargaining  agent  for  the  employees  of  B,  it  takes  little  persuasion 
of  B  to  get  him  to  stop  doing  business  with  A.  B  does  not  want  trouble 
with  the  union  with  which  he  has  a  contract  and  anyway  A  is  only  one 
of  his  many  suppliers  or  customers.  So  B  readily  succmnbs  to  the 
union  pressure  and  tells  A  he  no  longer  wishes  A's  products  or  will  no 
longer  supply  raw  materials  to  A,  and  in  so  doing  no  one  has  violated 
present  law.  But  look  at  the  situation  of  employer  A.  Perhaps  B  is  his 
primary  customer  or  supplier.  His  alternative  is  to  yield  entirely  to 
the  union's  demands,  force  his  employees  to  join  the  miion.  or  go  out 
of  business.  Countless  examples  of  actual  cases  corresponding  to  this 
hypothetical  have  been  presented  to  congressional  committees  in  vari- 
ous hearings  since  1947. 

The  bill,  S.  748,  meets  this  problem  by  amending  section  8(b)  (4) 
of  the  present  law  to  make  the  restriction  apply  to  "threaten,  coerce, 
or  restrain  any  person  engaged  in  commerce  *  *  *"  as  well  as  "induce 
or  encourage  any  individual  employed  by  any  person." 

(2)  Hot-cargo  clauses. — It  has  become  common  to  find  clauses  in 
union  contracts  whereby  the  employer  agrees  not  to  handle  what  the 
union  chooses  to  call  "hot  goods,"  "unfair  materials,"  and  "black- 
listed products."  Such  clauses  have  become  standard  in  contracts 
entered  into  by  the  Teamsters  Union.  Here,  employer  A,  who  has 
a  dispute  with  a  union  or  whose  employees  are  being  solicited  for 
union  membership,  is  in  real  trouble.  He  may  have  customers  wait- 
ing for  his  product  or  he  may  have  suppliers  eager  to  send  him  raw 
material  but  Ijoth  his  delivery  of  products  and  supply  of  raw  mate- 
rial cannot  move  from  or  to  his  place  of  business  because  the  car- 
riers in  either  instance  have  "hot  cargo"  clauses  in  their  contracts 
with  the  Teamsters  Union.  His  alternative  is  the  same  as  in  loophole 
No.  1 — go  out  of  business  or  yield  to  the  union's  demand,  which  often 
is  a  demand  for  a  compulsory  membership  contract  with  a  union 
which  his  employees  do  not  want. 

These  "hot  cargo"  contracts  have  been  the  subject  of  much  litiga- 
tion before  the  Board,  the  courts,  and  the  Interstate  Commerce  Com- 
mission. A  review  of  these  cases  leads  to  the  conclusion  that  while 
there  may  be  circumstances  under  which  a  "hot  cargo"  contract  is 
not  a  defense  to  otherwise  unlawful  conduct,  generally  speaking  it 
does  provide  a  large  loophole  in  the  ban  on  secondary  boycotts. 

S.  748  makes  it  an  unfair  labor  practice  for  a  union  to  coerce  an 
employer  to  enter  into  such  an  agreement  or  having  entered  into  it, 
for  a  union  to  coerce  the  employer  to  live  up  to  it,  or  to  induce  his 
employees  to  take  economic  action  to  force  the  employer  to  live  up 
to  it.  Only  the  latter  is  now  unlawful  under  the  Taft-Hartley  Act. 

(3)  Boycotts  hy  railroad  employees.,  agricultural  workers.,  Govern- 
inent  emqifloyees.,  and  other  groups  now  excluded  from  the  secondary 
boycott  han  of  the  Taft-Hartley  Act. — Under  the  definition  section 
of  the  Taft-Hartley  Act  railroad  employees,  agricultural  workers, 
and  governmental  employees  are  not  employees  within  the  meaning 
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of  the  act.  The  Board  has  reached  the  conckision  that  secondary  boy- 
cotts by  these  exempt  categories,  and  the  inducement  of  such  boycotts 
are  not  unfair  habor  practices.  (See  Internatioiial  Rice  Milling^  84 
N.L.E.B.  360,  and  Di  Giorgio  Wine,  87  N.L.R.B.  No.  125.) 

Secondary  boycotts  by  these  groups  are  just  as  much  against  the 
public  interest  as  boycotts  by  anyone  else. 

The  bill,  S.  748,  would  extend  the  ban  to  these  excluded  categories 
by  use  of  the  words  "any  person"  instead  of  the  use  of  the  Avords 
''employees  of  any  employer"  in  section  8(b)(4)    (i)  and  (ii). 

(4)  Inducement  of  an  individual. — The  word  "'concerted"  in  section 
8(b)  (4)  of  the  present  act  has  opened  another  loophole.  The  Supreme 
Court  held  in  N.L.R.B.  v.  International  Rice  Milling  (341  U.S.  665) 
that  it  did  not  constitute  a  violation  when  pickets  stopped  a  single 
truck.  Thus,  when  tmcks  appear  on©  at  a  time  and  are  prevailed 
upon  not  to  cross  a  picket  line,  there  is  no  "inducement  to  concerted 
activity."  S.  748  closes  this  loophole  by  dropping  the  word  "con- 
certed" from  section  8(b)  (4). 

Senator  McClellan  has  also  introduced  bills,  S.  1384  and  S.  1385, 
which  deal  effectively  with  these  loopholes. 

Reporting  Requiremexts  for  Employers  and  Their 

Representatives 

Section  8(c)  of  title  I  of  the  Taft-Hartley  Act  reads  as  follows: 

The  expressing  of  any  views,  argument,  or  opinion,  or  the 
dissemination  thereof,  whether  in  written,  printed,  grapliic, 
or  visual  form,  shall  not  constitute  or  be  evidence  of  an  un- 
fair labor  practice  under  any  of  the  provisions  of  this  act,  if 
such  expression  contains  no  threat  of  reprisal  or  force  or 
promise  of  benefit. 

Senate  Report  No.  105,  which  accompanied  the  Taft-Hartley  bill, 
stated : 

Another  amendment  to  this  section  would  insure  both  to 
employers  and  labor  organizations  full  freedom  to  express 
their  views  to  employees  on  labor  matters,  refrain  from 
threats  of  violence,  intimation  of  economic  reprisal,  or  offers 
of  benefit.  The  Supreme  Court  in  Thomm  v.  Collins  (323 
U.S.  516)  held,  contrary  to  some  earlier  decisions  of  the  La- 
bor Board,  that  the  Constitution  guarantees  freedom  of 
speech  on  either  side  in  labor  controversies  and  approved  the 
doctrine  of  the  American  Tube  Bending  case  (134  F.  (2d) 
933).  The  Board  has  placed  a  limited  construction  upon  these 
decisions  by  holding  such  speeches  by  employers  to  be  coer- 
cive if  the  employer  was  found  guilty  of  some  other  unfair 
labor  practice,  even  though  severable  or  unrelated  {Monu- 
mental Life  Insurance,  69"N.L.R.B.  247)  or  if  the  speech  was 
made  in  the  plant  on  working  time  {Clark  Brothers,  70 
N.L.R.B.  60).  The  committee  believes  these  decisions  to  be 
too  restrictive  *  *  *, 

It  is  difficult  to  comprehend  how  anyone  in  1959  could  seriously 
contend  that  the  American  Avorker  should  be  legally  prevented  from 
hearing  all  sides  of  a  labor-management  dispute.  In  1935  when  the 
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"Wagner  Act  was  passed,  it  may  have  been  trne  that  in  a  nnmber  of 
situations  any  statements  by  employers  might  be  considered  to  he 
undue  influence.  But,  in  the  last  two  decades  the  labor  movement 
has  grown  by  leaps  and  bounds.  It  is  difficult  to  imagine  any  Amer- 
ican industrial  worker  being  cowed  or  unduly  influenced  by  any 
statements  in  the  part  of  his  employer  which  do  not  violate  section 
8(c).  We  believe  that  any  worker  would  strongly  resent  the  impli- 
cation that  he  has  to  be  protected  from  such  statements  or  that  he  is 
not  entitled  to  hear  all  sides  of  an  organization  question  before  casting 
his  ballot. 

Yet  the  committee  bill  would  have  the  practical  effect  of  depriving 
employees  of  hearing  from  their  emploj^er  during  an  organizational 
campaign.  The  union  seeking  to  organize  them  might  have  been 
shown  by  the  McClellan  committee  to  be  ridden  by  racketeers,  or  to 
be  Communist  dominated;  yet  an  employer  would  be  deterred  from 
bringing  such  facts  to  the  employees  attention  if  the  committee  bill 
were  enacted.  The  employer  might  be  paying  substantially  higher 
wages  and  granting  many  more  fringe  benefits  than  the  employer  down 
the  street  whose  employees  are  represented  by  the  same  union,  which 
is  promising  "pie  in  the  sky"  to  his  emploees  if  they  only  vote  for  the 
union.  But  he  would  seriously  doubt  the  wisdom  of  bringing  these 
facts  to  the  attention  of  his  employees  who  are  about  to  vote  upon  the 
question  of  whether  that  union  should  represent  them.  Section  103 
of  the  committee  bill  has  the  practical  effect  of  diminishing  the  pro- 
tection afforded  by  the  "free  speech"  provision  of  the  Taft-Hartley 
Act. 

Section  103(a)  (1)  requires  an  employer  to  report  any  expenditure 
in  connection  with  an  agreement  with  a  labor  relations  consultant  or 
other  independent  contractor  whereby  the  consultant  undertakes 
activities  where  "an  ohject  thereof^  directly  or  indirectly,  is  to  persuade 
employees"  to  exercise  or  not  to  exercise  their  right  to  join  a  union. 
]More  sweeping  language  could  hardly  be  found  for  effectively  dis- 
couraging such  a  consultant  from  doing  anything  in  an  organizing 
campaign,  unless  the  employer  reported  it  to  the  Secretary  of  Labor. 
It  should  be  noted  that  section  103(b)  also  requires  the  consultant  to 
make  such  a  report. 

There  would  be  no  objection  to  requiring  the  reporting  of  any  action 
on  the  part  of  a  consultant  which  Avould  constitute  an  mifair  labor 
practice,  although  the  present  section  8(a)  of  the  Taft-Hartley  law 
contains  adequate  safeguards  and  remedies  against  such  abuses. 
This  is  the  approach  taken  by  the  bill.  S.  748,  the  IMcClellan  bill, 
S.  1137,  and  by  the  statute  recently  enacted  by  the  State  of  New 
York  by  an  overwhelming  majority  of  the  representatives  of  both 
parties  in  the  legislature  of  that  State. 

Furthermore,  while  the  term  "labor  relations  consultant"  is  not  de- 
fined in  the  bill,  since  it  covers  any  independent  contractor,  it  obviously 
includes  attorneys.  Section  103(b)  uses  the  term  "person"  and  section 
111  uses  the  words  "any  person  who  acts  as  a  labor  relations  expert, 
adviser,  or  consultant"  in  making  specified  conduct  of  such  people 
unlawful.  Since  in  substantially  every  case,  employers  consult  with 
and  seek  the  help  and  guidance  of  attorneys,  these  requirements  must 
be  judged  with  respect  to  their  effect  upon  the  privileged  nature  of 
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the  attornej'-cliont  relationship  and.  the  attorney's  obligation  under 
the  Canons  of  Ethics. 

The  American  Bar  Association  considered  this  problem  at  its  mid- 
winter meeting,  just  concluded,  and  a  resolution  was  adopted  by  its 
house  of  delegates  which  reads  as  follows : 

Resolved,  That  the  American  Bar  Association  urges  that 
in  any  proposed  legislation  in  the  labor-management  field, 
the  traditional  confidential  relationship  between  attorney 
and  client  be  preserved,  and  that  no  such  legislation  should 
require  report  or  disclosure,  by  either  attorney  or  client, 
of  any  matter  which  has  traditionally  been  considered  as  con- 
fidential between  a  client  and  his  attorney,  including  but 
not  limited  to  the  existence  of  the  relationship  of  attorney 
and  client,  the  financial  details  thereof,  and  any  advice  or 
activities  of  the  attorney  on  behalf  of  his  client  which  fall 
within  the  scope  of  the  legitimate  practice  of  law ;  be  it  further 

Resolved.,  That  the  officers  and  councils  of  the  sections  of 
labor  relations  law  and  corporation,  banking  and  business  law 
be  directed  to  bring  the  foregoing  resolution  to  the  attention 
of  the  members  and  proper  committees  of  Congress  in  con- 
nection with  any  proposed  legislation  in  this  field  and  to 
oppose  legislation  contrary  to  the  principles  urged  in  said 
resolution. 

In  committee,  the  minority  offered  amendments  both  to  define  the 
term  "labor  relations  consultant"  and  to  protect  the  traditionally 
privileged  communications  between  attorney  and  client.  Both  of 
these  amendments  were  rejected  despite  the  fact  that  the  recently 
enacted  New  York  statute  to  which  reference  was  made  above  defines 
"labor  relations  consultant"  and  protects  the  client-attorney  relation- 
ship. It  seems  strange  that  the  supporters  of  the  committee  bill 
sliould  reject  provisions  which  the  government  of  a  State  as  tradi- 
tionally friendly  to  labor  as  New  York  adopts  so  overwhelmingly. 

Section  103(a)  (1)  and  (2)  require  reporting  by  an  employer  of  any 
expenditure  made  directly  by  himself  or  to  a  consultant  who  "under- 
takes to  supply  such  employer  with  information  concerning  the 
activities  of  employees  or  a  labor  organization  in  connection  with  a 
labor  dispute,  except  information  for  use  solely  in  conjunction  with  a 
judicial,  administrative,  or  arbitral  proceeding."  This  would  seem  to 
be  contrary  to  the  professed  purpose  of  the  committee  bill  which  is  to 
l^revent  Avrongdoing  and  racketeering  by  exposing  it  to  the  white 
light  of  publicity.  Evidence  before  the  McClellan  committee  may 
reflect  directly  upon  the  motivation  and  background  of  the  union 
and  the  organizers  leading  the  organizational  campaign.  Yet  a 
consultant,  who  provides  such  material  and  advises  upon  the  means  of 
communicating  it  to  the  employees,  must  report  it  and  the  employer 
must  also  report  it.  The  attorney,  who  is  acting  as  a  consultant,  is 
confronted  with  the  alternative  of  reporting  and  thus  violating  the 
attorney-client  relationship  or  failing  to  report,  thereby  subjecting 
himself  to  the  criminal  penalties  provided  by  section  108(a). 

We  would  have  no  objection  to  such  provision  if  it  were  limited  to 
what  is  commonly  known  as  espionage,  already  illegal  under  section 
8(a)  of  the  Taft-Hartley  law,  but  the  minority's  amendment  to  that 
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effect  was  rejected  in  committee.  However,  it  also  covers  many  otlier 
types  of  information  which  the  employees  shonld  know  about  the 
labor  oro^ajiization  which  is  seeking  to  represent  them  if  they  are  to 
cast  an  intelligent  ballot. 

The  sole  argument  advanced  to  justify  this  type  of  reporting  require- 
ment for  employers  and  their  representatives  is  that  under  the  com- 
mittee l)ill  labor  unions  are  required  to  make  far  more  extensive 
financial  reports  than  are  employers,  and  hence  that  it  is  not  unfair 
to  impose  these  requirements  on  the  latter  and  their  representatives. 

Although  this  argument  is  literally  true,  it  is  also  quite  misleading. 
For  it  creates  the  erroneous  impression  that  management  is  required 
to  do  little  or  no  reporting  to  government  of  its  financial  affairs,  activi- 
ties, and  condition.  To  the  contrary,  business  enterprise  under  both 
State  and  Federal  law,  is  subjected  to  a  degree  of  financial  reporting 
and  ])ublic  disclosure  far  more  extensive  and  detailed  than  anything 
that  is  required  of  labor  unions  under  the  committee  bill  plus  any  other 
statute,  State  and  Federal,  noAv  on  the  books.  Appendix  C  sets  forth 
a  brief  summary  of  such  reporting  requirements. 

Moreover,  this  insistence  upon  parallelism  or  mutualitv  in  labor 
legislation,  a  doctrine  M'hich  asserts  that  every  legal  obligation  or 
restriction  imposed  upon  laboi-  unions  should  also  be  imposed  upon 
employers  and  vice  versa,  is  utterly  unsound  and  has  l^een  rejected 
even  by  those  experts  in  labor  relations  who  are  most  sympathetic 
to  the  cause  of  organized  labor.  Congress  not  only  has  the  right,  but 
the  duty,  to  legislate  against  specific  evils  within  its  jurisdiction  and 
should  not  be  compelled  mechanically  to  extend  its  legislation  to  areas 
where  it  would  be  inappropriate  merely  because  of  a  false  doctrine  of 
parallelism.  The  financial  affairs  of  labor  and  of  management  do  not 
give  rise  to  the  same  or  even  similar  problems,  and  Congress  would 
have  no  justification  in  refusinfr  to  deal  with  one  set  of  these  problems 
merely  because  its  program  for  doing  so  was  entirely  inappropriate 
and  unrelated  to  the  other  set.  This  entire  issue  is  analyzed  at  lengtli 
in  appendix  D. 

For  these  reasons  we  believe  that  the  approach  taken  by  S.  748, 
S.  lloT,  and  the  recently  enacted  New  York  State  law,  should  be 
substituted  foi-  these  provisions  of  the  committee  bill :  to  wit,  tliat 
employers  and  their  representatives  be  required  to  report  those 
financial  expenditures  only  which  are  designed  to  interfere  with, 
restrain,  or  coerce  employees  in  the  exercise  of  their  statutory  lights 
or  to  secure  information  about  the  activities  engaged  in  by  their 
employees  in  the  proper  and  legitimate  exercise  of  those  rights. 

Revisions  of  the  Taft-Hartley  Act 

The  revelations  of  the  McClellan  committee  which  have  so  aroused 
the  American  ])ublic  have  not  been  pi'imarily  concenipd  witli  labor- 
management  relations,  and  are  related  only  incidentally  to  the  area 
covered  by  the  Taft-Hartley  Act.  Hence,  we  agree  with  those  Avho 
insist  that  the  labor-reform  legislation  to  cope  with  corruption, 
racketeering,  and  lack  of  internal  union  democracy  which  the  public 
is  demanding,  is  wholly  different  from  and  unrelated  to  revision  of 
the  Taft-Hartley  Act  for  the  purpose  of  improving  the  law  governing 
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labor-manairement  relations  and  that  the  two  are  best  deah  witli 
entirely  separately. 

There  are,  however,  a  few  amendments  of  the  Taft-Hartley  Act 
which  are  so  directly  related  to  the  subject  of  labor  reform  and  which 
are  so  inevitably  intertwined  with  any  adequate  program  for  effective 
reform,  that  we  do  not  hesitate  to  assert  that  absent  such  Taft- 
Hartley  amendments,  no  adequate  and  effective  legislative  labor 
reform  program  is  attainable.  In  our  opinion,  there  are  no  more 
than  four  of  such  essential  Taft-Hartley  amendments  and  they  have 
all  been  dealt  with  at  considerable  length  in  this  minority  report. 

They  are  as  follows : 

First,  elimination  of  the  loopholes  in  the  ban  against  secondary 
boycotts ; 

Second,  some  limitations  on  the  right  of  minority  unions  to  engage 
in  organizational  and  recognition  picketing ; 

Third,  the  elimination  of  the  ''no  man's  land"'  in  labor  disputes  and 
the  soluution  of  the  problems  which  the  existence  of  the  "no  man's 
land''  had  given  rise  to ;  and 

Last,  the  revision  of  section  302  of  the  Taft -Hartley  Act  to  prevent 
certain  abuses  involving  so-called  middlemen  and  possible  subversion 
of  union  officials  as  provided  in  the  committee  bill  but  as  amended 
alono;  the  lines  unsuccessfully  proposed  in  committee  bv  the  minority. 

"We  cannot  think  of  any  other  provision  of  the  Taft-Hartley  Act 
or  any  relevant  or  legitimate  amendment  thereto  which  has  or  could 
have  even  the  slightest  significance  for  or  be  in  the  slightest  degree 
necessary  to  the  achievement  of  an  effective  labor  reform  program. 
For  that  reaon  ive  believe  that  all  other  proposed  ainendmerds  to  the 
Taft-Hartley  Act  such  as  are  contahied  m  both  the  co^nmittre  ami  ad- 
ministration bills  are  entirely  irrelevant  to  the  professed  objective  of 
lahor-refoi^m  legislation. 

Our  conclusion  in  this  respect  is  entirely  consistent  with  the  action 
taken  by  our  committee  in  establishinc;  a  panel  of  12  labor  relations 
experts  to  make  a  study  of  needed  revisions  of  the  Taft-Hartley  Act, 
and  to  report  their  findings  and  recommendations  to  our  committee. 
It  seems  to  us  that  for  the  Congress  to  act  on  any  revision  of  Taft- 
Plartley  which  is  unrelated  to  the  subject  of  labor  reform  is  to  antici- 
pate, yes,  even  to  undercut  the  work  of  that  panel  of  experts. 

The  sole  justification  advanced  for  the  inconsistency  of  the  com- 
mittee bill  in  including  irrelevant  Taft-Hartley  amendments,  despite 
the  creation  of  the  panel  of  expejts,  has  been  the  assertion  that  these 
amendments  are  "noncontroversial."  This  is  utterly  inaecurate.  It 
is  true  that  some  of  these  or  similar  amendments  are  to  \m}  found  both 
in  the  committee  bill  and  in  S.  748.  the  administration  bill.  It  is  also 
true  that  some  of  them  were  in  the  Kennedv-Ives  bill  wliich  j^assed  the 
Senate  in  1958.  But  it  was  precisely  their  presence  in  the  Kennedy- 
Ives  bill  which  contributed  to  last  year's  defeat  of  that  measure  in  the 
House,  and  that  itself  constitutes  substantial  proof  of  their  contro- 
versial nature.  In  any  event,  if  clearer  proof  were  needed  there  is  not 
a  single  one  of  these  irrelevant  Taft-Hartley  amendments  in  either  bill 
which  does  not  find  labor  and  management  irreconcilably  opposed  to 
each  other  on  the  question  of  their  desirability. 

We  therefore  recommend  that  these  irrelevant  Taft-Hartley  amend- 
ments, by  which  we  mean  every  amendment  to  that  statute  except  the 
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four  "\ve  Imve  enumerated  above,  be  either  stricken  from  the  committee 
bill  or  rejected  by  the  Senate  when  offered  as  amendments  on  the  floor. 

Political  Contributions  and  Expenditures  by  Labor  Unions 

Despite  his  unique  leadership  and  outstanding  eminence  in  the  field 
of  labor  reform,  resulting*  from  his  activity  as  chairman  of  the  rackets 
committee,  the  minority  reports  with  regret  that  no  provision  of 
Senator  McClellan's  labor  reform  bill,  S.  1137,  or  his  other  bills  deal- 
ing with  necessary  and  relevant  Taft-Hartley  changes,  was  discussed 
by  the  committee  except  for  one  or  two  of  a  minor  nature  offered  as 
amendments  l\v  the  minority. 

We  therefore  strongly  urge  the  Senate  to  give  to  these  measures  on 
the  floor  the  careful  consideration  they  deserve  and  which  they  were 
never  given  in  committee  through  any  action  in  that  direction  by  any 
member  of  Senator  McClellan's  own  party. 

We  of  the  minority  are  especially  interested  in  a  provision  of  his 
bill.  S.  1137,  dealing  with  a  problem  which,  in  our  opinion,  has  a  direct 
and  substantial  bearing  on  labor  union  reform,  particularly  on  the  sub- 
ject of  labor  union  democracy. 

It  is  no  longer  possible  to  deny  Avhat  every  well-informed  observer 
knows,  that  the  labor  movement  has  grown  from  a  puny  infancy  to  a 
lusty  and  stalwart  maturity.  The  power  and  influence  which  the  labor 
union  wields  over  its  own  meml>ership  and  exerts  in  the  ])olitical,  as 
well  as  the  economic  sphere,  is  becoming  increasingly  irresistible.  There 
is  a  widespread  recognition  among  the  knowledgeable  that  in  areas 
whei'c  the  labor  movement  is  well  entrenched,  its  membership,  •with 
or  without  the  aid  of  the  compulsory  unionism  required  under  union 
security  contract  provisions,  has  increasingly  become  a  captive  mem- 
mership  (see  quotations  from  Profs.  Clark  Kerr  and  Clyde  Summers 
in  appendix  D). 

For  these  reasons  it  seems  imperative  to  us  that  the  Congress  seri- 
ously consider  the  need  for  legislation  in  connection  with  the  grooving 
political  activities  of  labor  unions.  Existing  Federal  law  on  the  sub- 
ject is  ajiplicable  solely  to  these  activities  in  connection  with  Federal 
elective  office,  and  is  entirely  inapplicable  to  such  activities  in  connec- 
tion with  State  and  local  political  campaigns  and  elections.  Very 
few  States  eitlier  limit  or  prohibit  these  activities,  and  judicial  deci- 
sions have  demonstrated  the  inefficacy  of  existino-  Federal  law  on  the 
subject.  T'nless  these  activities  are  regulated  and  curbed  by  effective 
Federal  legislation,  there  is  danger  that  union  political  power  may 
eventually  become  so  overwhelming  as  to  be  able  to  sweep  all  before  it, 
abridging  individual  civil  rights  in  the  process. 

Section  304  of  the  Taft-Hartley  Act  amended  the  Federal  Corrupt 
Practices  Act  to  make  it  unlawful  for  corporations  and  labor  organi- 
zations to  malve  any  contribntion  or  expenditure  in  behalf  of  any 
candidate  for  Federal  office.  This  provision  has  proved  to  be  largely 
ineflectual  insofar  as  unions  are  concerned. 

The  only  bill  presently  before  the  Senate  which  deals  with  the  sub- 
ject is  S.  1137  introduceri  by  Senator  jVIcClellan.  Section  412  (a)  of  that 
bill  makes  it  unlawful  for  anv  labor  organization,  or  anv  offieer,  agent, 
or  representative  of  such  organization  to  make  any  contribution  or 
expenditure  out  of  money,  trust  funds,  or  other  property  of  such 
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labor  or^'anization  if  the  purpose  is  to  influence  voters  or  atfcct  the 
resuhs  of  any  election,  party  primarj',  convention  or  caucus,  or  to  make 
any  contribution  out  of  such  money,  funds  oi'  property  to,  or  in  behalf 
of.  any  candidate. 

It  is  also  made  unlawful  for  any  labor  oro-anization  or  its  officers 
and  agents  to  coerce  or  attempt  to  coerce  any  member  of  the  labor 
organization  to  contribute  services  or  money  to  any  party,  committee 
organization,  agency,  or  person  for  the  purpose  of  affecting  the  results 
of  such  election,  primary,  etc.  The  bill  expressly  provides  that  nothing 
therein  shall  impair  the  right  of  individual  officers  or  members  to  vote, 
express  their  opinions  on  political  subjects  or  to  contribuate  their  own 
services  or  money  for  political  purposes. 

If  the  Senate  enacts  legislation  which  preserves  union  funds  for  the 
purposes  for  M'hich  they  are  created,  it  is  difficult  to  imagine  how  it 
can  ignore  a  widespread  abuse  which  strikes  so  directly  at  the  civil 
rights  of  the  members.  Compulsory  unionism  can  constitute  a  danger- 
ous restriction  on  freedom,  but  the  deadliest  danger  comes  from  a 
subtle  extension  of  the  compulsory  unions  into  the  political  area.  We 
are  talking  about  the  regular  deduction  from  a  man's  pay  for  political 
]5urposes.  The  union  member,  on  pain  of  dismissal  from  his  job,  is, 
in  effect,  required  to  sign  a  blank  political  check  for  the  union  leader. 
The  union  official  then  disposes  of  the  Avorker's  money  in  such  political 
campaigns  as  he.  the  union  official,  sees  fit. 

There  is  nothing  to  stop  the  union  official  from  using  the  member's 
own  money  to  support  political  candidates  which  the  union  member 
himself  opposes.  In  other  words,  that  union  member  may  go  down 
to  the  polls  and  vote  for  a  candidate  who  is,  at  the  same  time,  being 
opposed  by  the  union  leader;  but  the  union  leader  is  nullifying  to  a 
degree  the  franchise  of  such  a  miion  member  by  requiring  him  to 
contribute  money  which  the  union  official  can  then  use  against  his 
chosen  candidate. 

"Wliich  is  worse — to  prevent  a  man  from  voting,  or  on  the  other 
hand,  to  let  him  vote  but  compel  him.  at  the  same  time,  to  supply 
political  funds  which  may  be  used  against  his  chosen  candidate? 
There  are  millions  of  union  members  in  this  country  today  who  are 
making  forced  political  contributions  on  pain  of  losing  their  jobs. 
They  are  the  new  second-class  citizens  in  America.  They  are  the 
citizens  whom  we,  by  law,  have  turned  over  not  only  to  the  economic 
but  to  the  political  mercies  of  a  small  group  of  union  politicians.  This 
is  a  new  serfdom,  where  a  citizen  is  required  to  surrender  a  portion  of 
his  freedom  of  political  choice  to  a  union  politician  or  be  discharged 
from  his  job  on  the  gromids  of  failure  to  pay  his  dues. 

The  committee  bill  has  been  heralded  as  a  bill  which  would  reduce 
the  power  of  the  union  boss.  There  could  be  no  greater  power  than 
complete  political  power.  We  believe  the  provisions  of  Senator 
INIcClellan's  bill,  S.  1137,  dealing  with  the  use  of  union  funds  for 
political  purposes,  should  be  added  to  the  committee  bill  as  a  fuither 
and  most  essential  safeguard  for  the  civil  liberties  of  union  members. 
We  agree  that  there  should  be  no  restrictions  upon  an  individual  miion 
member  in  contributing  his  own  money  or  his  own  time  for  political 
purposes- 
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Proposed  Amendments 

The  committee  bill  would  become  an  effective  labor  reform  measure 
if  it  cleaned  up  the  "gimmicks"  described  in  appendix  B,  dropped 
irrelevant  Taft-Hartley  revisions,  and  adopted  amendments  in  the 
following  areas : 

(1)  Imposed  fiduciary  obligations,  enforceable  by  union  mem- 
bers, on  the  officials  of  labor  unions. 

(2)  Imposed  the  effective  sanctions  of  denial  of  tax  immunity 
and  of  access  to  the  National  Labor  Relations  Board,  the  National 
Mediation  Board,  etc.,  on  unions  which  violate  the  bill's  provi- 
sions. 

(3)  Solved  the  problems  arising  out  of  the  "no  man's  land" 
by  permitting  the  States  to  exercise  jurisdiction  in  those  classes 
of  labor  cases  which  the  Federal  Labor  Board  would  refuse  to 
entertain. 

(4)  Limited  organizational  and  recognition  picketing  by  unions 
which  clearly  do  not  represent  a  majority  of  the  employees  of  the 
picketed  employer. 

(5)  Closed  the  loopholes  in  the  present  law  dealing  with  sec- 
ondary boycotts. 

(6)  Limited  effectively  political  expenditures  and  contributions 
by  labor  unions. 

We  intend  either  to  offer  or  support  on  the  floor  of  the  Senate,  ap- 
propriate amendments  based  as  far  as  possible  on  the  bills  S.  748  and 
S.  1137,  which  are  designed  to  achieve  these  minimum  objectives. 

Unions  of  Government  Employees 

In  addition  we  propose  to  offer  or  support  an  amendment  to  correct 
an  inequity  in  the  committee  bill,  the  import  of  which  seems  to  have 
escaped  the  attention  of  all  of  the  members  of  the  committee.  As  the 
bill  now  reads  labor  unions  whose  membership  consists  of  Government 
employees  and  whose  employers  are  governmental  bodies  or  agencies 
of  any  kind.  Federal,  State,  local,  municipal,  etc.,  are  subject  to  all 
the  requirements,  restrictions,  and  limitations  of  the  bill. 

On  the  other  hand,  these  unions  and  their  Government  employee 
members  (of  whom  there  are  about  21/2  million)  receive  few  or  none  of 
the  benefits  under  existing  labor  law,  both  State  and  Federal.  They 
are  completely  excluded  from  the  coverage  of  the  Taft-Hartley  Act 
and  thus  are  denied  the  rights  and  benefits  extended  to  members  of 
non-governmental  unions,  and  as  far  as  Federal  employees  are  con- 
cerned, are  specifically  denied  the  right  to  strike.  Similar  limitations 
on  the  miion  activities  of  governmental  employees  are  well-nigh  uni- 
versal at  every  level  of  government  throughout  the  Nation. 

Thus  the  overwhelming  majority  of  Government  employees  are 
denied  the  right  to  strike  or  picket,  are  denied  protection  against 
discrimination  in  employment  because  of  union  activities,  carmot 
compel  their  governmental  employers  to  bargain  collectively  or  to 
enter  into  collective  bargaining  agreements  even  when  their  unions 
represent  a  majority  of  the  employees  in  a  unit,  cannot  attain  exclusive 
representation  status,  and  cannot,  through  their  unions,  secure  union 
security  arrangements  requiring  membership  as  a  condition  of  con- 


1687 

tinned  employment,  sncli  as  are  authorized  by  the  provisions  of  the 
Taft-Hartley  Act. 

Hence,  these  Government  employee  unions,  if  not  taken  out  from 
under  the  requirements  of  the  committee  bill,  would  be  the  victims  of 
an  inequitable  statutory  arrangement  whereby  they  would  find 
themselves  subject  to  many  Federal  regulations  and  controls  without 
being  extended  the  benefits  and  rights  enjoyed  by  other  types  of  labor 
organizations  under  Federal  law. 

iiut  even  more  important  than  the  elimination  of  an  unjustifiable 
inequity  is  the  need  for  vindicating  a  most  fundamental  principle 
which  underlies  a  free  society.  It  is  our  firm  conviction  that  the 
existence  and  continued  development  of  genuinely  vohmtary  social 
organizations,  not  dependent  on  Government  and  free  from  Govern- 
ment regulation,  is  an  essential  condition  of  a  healthy  democratic 
society. 

Labor  unions  of  governmental  employees  such  as  we  have  described 
meet  every  test  of  what  constitutes  a  genuinely  voluntary,  private 
association.  They  have  no  power  of  any  kind,  statutory,  economic, 
or  otherwise,  to  compel  anyone  to  join,  or  their  members  to  remain 
such.  They  are  completely  dependent  upon  the  voluntarily  extended 
support  of  their  members  for  their  continued  existence,  and  must  in 
turn  justify  such  support  by  the  continued  service  they  render  their 
members.  Any  misconduct,  dereliction,  or  corruption  is  well  g-uarded 
against  by  tlie  right  of  each  member  to  withdraw  from  the  organi- 
zation, thus  cutting  off  its  only  sources  of  revenue.  As  a  result,  cor- 
ruption, racketeering,  gangsterism,  find  it  well  nigh  impossible  to 
gain  a  foothold.  As  a  matter  of  fact,  we  do  not  Imow  of  a  single 
instance  in  which  these  evils  have  been  found  to  exist  in  a  union  of 
Government  employees,  and  we  are  reliably  informed  that  in  all  the 
years  of  their  existence,  no  Government  union  has  ever  imposed  a 
trusteeship  over  a  local  or  subordinate  body. 

For  these  reasons  we  shall  offer  and  support  on  the  Senate  floor  an 
amendment  to  exclude  unions  of  Goveriunent  employees  from  the 
coverage  of  the  committee  bill. 

Barry  Goldwater. 
Everett  McKixley  Dirksex. 


ArPEXDix  A 
MixoRiTY  Amexdmex'ts  Adopted  by  the  Committee 

The  minority  was  successful  in  having  some  of  their  amendments 
adopted  by  the  committee  and  to  this  extent  have  somewhat  improved 
the  bill  by  closing  several  loopholes  and  correcting  some  omissions  and 
deficiencies.  But  the  committee  bill,  despite  the  addition  of  the 
minority  amendments,  is  still  woefully  inadequate  to  achieve  a  mini- 
mum of  necessary  labor  reform. 

The  amendment  successfully  offered  by  the  minority  and  described 
below  appear  in  italics. 

Section  101(a)  :  This  section  requires  a  union  to  file  with  the  Secre- 
tary a  copy  of  its  constitution  and  bylaws  and  a  report,  Jjoth  signed  by 
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its  officers.  Our  amendment  requires  the  union  officers  to  sign  the 
copy  of  its  constitution  and  bylaws  as  well  as  the  report. 

Section  101(a)  (1)  :  This  report  must  contain  the  name  of  the  union 
and  address  of  its  principal  place  of  business  and,  if  different^  the 
address  xcliere  its  hooJ-cs  and  records  are  kept.  Where  the  books  and 
records  of  the  union  are  housed  separately  from  the  union's  head- 
quarters, our  amendment  also  requires  the  address  where  the  books 
and  records  are  kept. 

Section  101(a)  (3)  :  The  report  must  set  forth  the  initiation  fee  or 
fees  which  are  required  of  new  or  transfen^ed  member  by  the  constitu- 
tion. Our  amendment  thus  broadens  the  filino-  requirement  to  include 
fees  charged  transferred  members  from  other  locals.  If  the  fee  scale 
for  transferred  members  differs  in  anyway  from  tliat  for  new  meml^ers, 
a  very  common  practice,  this  information  should  be  made  known  to 
the  union  members. 

Section  101(a)  (5)  :  This  subsection  requires  the  union  to  file  a  de- 
tailed statement  covering  the  union's  internal  operations  and  proce- 
dures. It  did  not,  however,  require  any  information  as  to  the  procedure 
for  disc/'pJining  or  renwval  of  union  officers  or  agents.  Our  amendment 
requires  such  a  report. 

Further,  the  union  must  report  on  the  constitution's  procedure  for 
imposition  of  fines,  snspensions.  and  expulsions  of  members,  including 
the  grounds  vpon  which  such  action  may  he  tahen  and  any  provision 
made  for  notice.,  hearings,  judgynent  on  the  evidence,  ayul  appeal  pro- 
ced'are.  Our  amendment  thus  broadens  the  requirement  to  include  fine 
and  suspension  of  members  and  any  provision  for  notice,  hearing  and 
appeal. 

Section  101(b)  (3)  :  The  union  must  file  a  financial  statement  listing 
the  salaries,  allowances  and  other  direct  or  indirect  dishursemoits  to 
each  officer  and  also  to  each  employee  who  received  more  than  $10,000 
in  the  aggregate.  Under  this  section  as  originally  worded,  gifts,  gratui- 
ties and  other  special  favors  (not  covered  by  salaries  or  allowances) 
ne^d  not  have  been  reported.  The  adoption  of  our  amendment  plugs 
this  loophole. 

Section  101(b)  (4)  (5)  :  The  report  must  contain  a  detailed  statement 
of  loans  to  union  officei-s,  employees,  or  members  and  also  to  any  busi- 
ness enterprise  together  with  a  statement  of  the  purpose,  security,  and 
arrangements  for  repayment.  If  it  is  important  for  the  members  to 
know  about  the  security  and  re])ayment  of  the  loan,  it  is  even  more 
important  that  they  know  the  purpose  of  the  loan.  Our  amendment 
gives  the  union  members  this  information. 

Section  102 :  Union  officers  and  employees  must  file  a  report  on  any 
income  or  other  hertefit  with  monetary  value  derived  from  a  conflict- 
of-interest  situation.  Since  there  are  many  wavs  in  w^hich  a  ]3erson  may 
have  a  conflict  of  interest  witliout  receiving  what  is  technically  income, 
our  amendment  plugs  this  loophole  bv  requiring  disclosure  of  any 
other  l>enefit  with  monetary  value  derived  b}^  a  union  officer  or  em- 
plovee  from  a  conflict  of  interest. 

Section  102(a)  (4)  :  Similarly,  any  miion  officer  or  employee  must 
disclose  benefits  derived  from  a  business  which  buys,  sells,  or  leases  to. 
or  otherioise  deals  with  his  union.  Inasmuch  as  the  Ivennedv-Ives  bill 
of  last  year  contained  the  words  "otherwise  dealing  with,"  there  is  no 
rational  explanation  for  the  omission  of  this  plu-ase  from  tlie  Kennedy- 
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Irvin  bill.  As  Prof.  Archibald  Cox  stated  in  his  testimony  before  the 
committee  this  year : 

If  the  principle  that  a  miion  officer  should  report  any  situa- 
tion in  which  he  stands  to  make  a  personal  profit  from  a  trans- 
action with  a  union  is  sound  as  applied  to  a  sale  or  a  lease  it  is 
just  as  sound  as  applied  to  other  business  dealings.  I  urge  that 
ithe  committee  restore  the  words  omitted. 

We  agree  with  Professor  Cox  and  our  amendment  therefore  broadens 
the  language  of  the  section  by  the  insertion  of  the  phrase,  "or  other- 
wise dealing  with,"  to  cover  every  conflict-of-interest  situation. 

Section  102(a)  (6)  :  A  union  officer  or  employee  must  file  a  report 
covering  any  payment  of  money  or  other  thing  of  value  received  di- 
rectly or  indirectly  froni  any  employer  or  his  agent  or  consultant  ex- 
cej)t  payments  referred  to  in  section  302 {c)  of  the  Taft-Hartley  Act. 
Our  aniendment  requires  a  report  covering  any  payment  by  an  em- 
ployer or  his  agent  to  a  union  officer  or  employee.  Tliis  is  in  contrast  to 
the  original  wording  of  the  bill  which  required  a  report  only  on  em- 
ployer payments  to  a  union  officer  or  employee  pureuant  to  an  arrange- 
ment whereby  the  officer  or  employee  would  influence  or  affect  em- 
ployees in  the  exercise  of  their  rights. 

Section  102  (c)  :  No  one  need  report  under  this  section  unless  he  holds 
or  has  held.,  an  interest,  or  has  engaged  in  a  conflict-of-interest  trans- 
action. Our  amendment  adds  the  words  "or  has  held"  in  order  to  make 
it  useless  for  an  officer  or  employee  to  divest  himself  of  any  conflict-of- 
interest  benefit  in  order  to  avoid  the  filing  of  such  report. 

Section  103(a)  (1)  :  This  section  requires  employees  to  file  reports 
covering  payments  to  middlemen  who  are  to  persuade  employees  to 
exercise  or  not  to  exercise  their  rights.  Under  the  original  language 
no  report  would  be  required  concerning  an  agreement  where  a  middle- 
man persuades  employees  to  exercise  their  rights,  i.e.,  to  join  a  miion. 
Information  covering  this  type  of  an  agreement  requires  disclosure 
as  much  as  where  the  object  of  the  agreement  is  to  persuade  employees 
not  to  join  a  union.  Our  amendment  closes  this  loophole. 

Section  103(a)  (2)  :  Among  other  things,  this  section  exempts  from 
the  reporting  requirement  expenditures  by  an  employer  incurred  in 
publishing  in  his  own  name  a  newspaper,  newsletter  or  other  letter  or 
communication,  or  advertisement.  It  is  doubtful  that  the  original 
provision  would  have  been  construed  to  cover  advertisements  by  an 
employer  and  therefore  our  amendment  clears  up  this  doubt  by  in- 
cluding the  word  "advertisement"  in  the  exemption. 

Section  103  (a)  (4)  :  This  section,  written  into  the  bill  by  our  amend- 
ment, requires  an  employer  to  file  a  report  on  any  dealings  he  may  have 
with  a  union  officer  or  employee  and  which  would  require  such  officer 
or  employee  to  file  a  conflict-of-interest  report.  It  thus  operates  as  a 
double  check  on  both  employer  and  union  personnel  conflict-of-interest 
cases. 

Section  103  (d)  :  Nothing  contained  in  this  section  shall  be  construed 
to  require  any  other  person  to  file  a  report  unless  he  was  actually  en- 
gaged in  a  conflict  of  interest.  Our  amendment  substituted  "any  other 
person"  in  place  of  "labor  relations  consultant"  inasmuuch  as  the  bill 
does  not  contain  a  definition  of  "labor  relations  consultant." 
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Section  104(c)  :  This  section  provides  tliat  the  Secretary  of  Labor 
shall  make  available  reports  filed  by  aoiy  person  to  State  agencies.  For 
some  miknown  reason,  the  bill  originally  covered  only  labor  union 
and  employer  reports  excludino-  conflict-of-interest  reports  fded  by 
miion  officers  and  employees.  Our  amendment  substituting-  ''person'' 
for  "labor  organization  and  employer"  covers  conflict-of-interest  re- 
ports of  union  officers  and  employees  as  well. 

Section  105:  Eveiy  person  required  to  file  reports  under  Sections 
101,  102^  and  103,  must  preserve  the  records  under  conditions  pre- 
scribed by  the  Secretaary.  Section  102  reports  are  those  filed  by 
union  officers  and  employees  covering  their  conflicts  of  interest.  Again, 
our  amendment  plugs  this  gap  by  requiring  these  records  to  be 
l^reserved. 

Section  106(b)  :  The  Secretary  is  given  authority  to  issue  rules  and 
regulations  prescribing  the  form,  time  of  -filing^  and  publication  of 
reports.  No  authority  was  originally  given  to  the  Secretary  to  prescribe 
the  time  of  filing  such  reports.  Our  amendment  corrects  this  omission. 

The  Secretary  is  also  given  authority  to  ]5rescribe  simplified  repoi'ts 
where  he  finds  that  a  detailed  report  would  be  unduly  burdensome  on 
unions  hy  virtue  of  their  size.  In  order  to  deny  large  unions  the  special 
privilege  of  being  able  to  file  simplified  reports,  our  amendment  limits 
the  Secretary's  authority  to  prescribe  simplified  rejwrts  only  where  a 
detailed  report  would  be  burdensome  on  the  union  because  of  its  size. 

Section  106(c)  :  The  Secretary  shall  have  the  power  and  is  directed 
when  he  believes  it  necessary  in  order  to  determine  whether  anyone 
has  violated  or  is  about  to  violate  a  provision  of  this  bill  to  make 
investigations. 

As  originally  worded,  this  section  would  have  given  the  Secretary 
the  authoi-ity  to  investigate  the  books  and  records  of  pei-sons  reporting 
under  the  act  only  when  he  had  probable  cause  to  believe  that  a  person 
had  violated  provisions  of  the  act.  On  the  surface,  the  term  "probable 
cause*'  would  appear  to  give  the  Secretary  all  tlie  investigatory  power 
that  he  needed.  But  the  words  "probable  cause"  would  throw  a 
monkey  wrench  into  the  Secretary's  investigatory  machinery.  Prob- 
able cause  means  more  than  mere  suspicion  that  the  acts  has  been 
violated.  To  have  probable  cause,  a  pei-sons  must  have  such  evidence 
as  would  lead  the  ordinary  prudent  man  to  believe  that  the  act  has 
been  violated.  Consequently,  every  time  he  commenced  an  investiga- 
tion tlie  Secretary  could  be  dragged  into  court  until  the  question  of 
probably  cause  had  been  decided.  Under  nearly  every  statute  requiring 
the  filing  of  reports,  such  as  the  Internal  Revenue  Act  and  the  Fair 
Labor  Standards  Act,  the  Administrator  can  conduct  "spot  check"' 
investigations  unhampered  by  the  "probable  cause"  requirement.  Our 
amendment  rewrites  this  section  to  give  tlie  Secretary  investigatory 
power  when  he  believes  it  necessary  ni  order  to  determine  whether  a 
violation  has  occurred  or  is  about  tooccur. 

Section  107(a)  :  A  labor  union  is  proliibitod  from  making  loans  to 
any  officer  or  employee  wliich  results  in  a  total  indebtedness  on  the  jyart 
of  such  officer  or  employee  to  the  labor  union  in  excess  of  SI. 500. 

As  originally  worded,  this  section  would  have  prohibited  a  union 
from  making  loans  to  any  officer  or  employee  in  excess  of  $1,500. 
The  loophole  here  is  quite  obvious.  Tlie  union  could  make  an  un- 
limited series  of  loans  to  one  of  its  officers  each  in  the  amount  of 
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$1,490  witliout  violating  this  section.  Our  amendment  closes  this  loop- 
hole by  prohibiting-  loans  which  result  in  a  total  indebtedness  on  the 
part  of  the  officer  to  the  union  in  excess  of  $1,500. 

Section  107(b)  :  Our  amendment  adds  a  new  subsection  prohibiting 
a  union  or  an  employer  from  paying  the  fine  or  costs  of  defense  of  any 
officer,  agent,  or  employee  indicted  for  or  convicted  of  any  violation  of 
the  act.  If  the  pei"Son  is  acquitted  he  may  be  reimbursed  for  his  ex- 
penses. Our  amendment  therefore  prohibits  the  funds  of  the  union 
or  the  corporation  from  being  used  in  such  an  improper  manner. 

Section  108(c)  :  A  person  who  willfully  conceals,  withholds,  or  de- 
stroys any  books,  records,  reports,  etc.,  shall  be  subject  to  a  fine  and/ 
or  imprisonment.  Making  it  a  crime  to  destroy  books  and  records  takes 
care  of  only  part  of  the  problem.  It  should  also  be  made  a  crime  to 
withhold  or  conceal  books  and  records  and  our  amendment  covers  this 
situation. 

Section  109(b)  :  This  section  provides  that  a  union  member  may 
sue  a  person  convicted  of  embezzling  union  funds,  only  after  the  union 
has  failed  or  refused  to  sue  to  recover  these  funds  within  6  months 
after  being  requested  to  do  so  by  the  member.  Under  this  section  as 
originally  worded  a  union  could  employ  stalling  tactics  for  an  in- 
definite period  during  which  the  embezzled  funds  might  be  com- 
pletely dissipated.  Our  amendment  adds  a  6-month  time  limitation 
so  that  the  member  can  sue  if  the  request  is  not  granted  within  that 
time. 

Section  110(c)  :  Our  amendment  adds  a  new  section  to  the  bill 
authorizing  the  Secretary  to  bring  suits  in  court  to  restrain  or  prevent 
violations  of  the  act  and  also  to  comjiel  compliance  with  the  provi- 
sions of  the  act.  Without  our  amendment,  the  bill  would  rely  exclu- 
sively on  criminal  penalties  to  compel  compliance.  In  many  cases, 
criminal  statutes  have  proved  to  be  ineffective  and  our  amendment 
partially  corrects  this  weakness  in  the  bill  by  giving  the  Secretary  this 
additional  authority. 

Section  111 :  This  section,  making  it  unlawful  to  carry  on  extortion 
picketing,  was  originally  made  an  unfair  labor  practice  in  the  bill. 
But  our  amendment  makes  it  a, crime  under  section  302  of  the  Taft- 
Hartle}^  Act.  Also,  as  originally  worded,  this  provision  would  have 
preA^ented  a  union  from  picketing  for  a  pay  increase  or  any  other 
legitimate  economic  benefit.  Our  amendment  corrects  this"  faulty 
draftsmanship  by  insuring  the  union's  right  to  engage  in  peaceful 
picketing  for  lawful  objectives. 

Section  201  (a)  :  This  section  requires  trusteeship  reports  to  be 
signed  by  the  president  and  treasurer  of  the  supervisory  union,  as  ivell 
as  the  trustees.  Our  amendment  substitutes  the  treasurer  for  the 
secretary  and  in  addition,  requires  the  rex)ort  to  be  signed  by  the 
trustees  as  well. 

Section  310(b)  :  Our  amendment  adds  new  language  to  the  election 
section  preventing  the  union  and  its  officers  from  discriminating  for  or 
againM  any  candidate  with  respect  to  the  use  of  memhership  lists  of 
the  union.  Our  amendment  would  also  provide  for  adequate  election 
safeguards  to  insure  a  fair  count  of  the  hallot  as  xrell  as  the  right  of 
any  candidate  to  have  an  observer  at  the  polls  and  at  the  counting  of 
the  h allots. 
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Spction  301  (d)  :  This  section  provides  that  a  reasonaole  opportunity 
be  given  for  the  nomination  of  candidates  and  every  member  in  good 
standhig  shall  he  eligible  to  be  a  candidate  and  hold  office  and  to  sup- 
port the  candidate  of  his  choice,  v^ithout  being  subject  to  penalty^ 
mterference  or  reprisal  of  any  kind  by  the  union  or  its  officers.  This 
is  a  most  important  amendment  submitted  by  the  minority  because 
to  some  decree  its  helps  insure  a  democratic  procedure  in  any  election 
of  union  officers. 

Section  302(b)  :  The  Secretary  sliall  have  the  power  to  investigate 
complaints  and  where  an  invalid  election  is  set  aside,  he  shall  super- 
vise the  conduct  of  the  election  or  hearing  and  iwte  upon  the  removal 
of  officers.  Our  amendment  gives  the  Secretary  the  authority  to 
supervise  a  hearing  and  vote  upon  the  removal  of  officers.  Further, 
the  committee  adopted  our  amendment  which  gives  a  court  the  power 
to  preserve  the  assets  of  the  union  where  a  union  election  is  being 
judicially  challenged. 

Section  302(c)(2)  :  Where  the  court  declares  an  election  invalid 
and  a  new  election  is  held  or  the  proceeding  is  for  the  removal  of  offi- 
cers^ the  Secretary  shall  certify  the  results  of  the  election  or  the  removal 
proceeding  to  the  court  for  the  issuance  of  a  decree.  Our  amendment 
makes  this  procedure  apply  to  the  removal  of  officers  as  well  as  to  the 
regular  or  usual  election  of  union  officers. 

Section  303 :  This  section  provides  that  no  labor  union  is  required 
to  hold  elections  Avith  greater  frequency  than  is  required  by  this  bill 
or  its  own  constitution  and  bylaws.  This  means  that  a  local  union 
could  continue  to  hold  election  of  officers  once  every  5  years  as  pro- 
vided by  its  constitution  without  violating  the  provisions  of  the  bill 
even  though  the  bill  provides  for  elections  at  least  every  3  years. 
This  is  a  "gimmick"  that  the  minority  overlooked.  The  bill  gives 
the  appearance  of  requiring  local  unions  to  hold  election  of  officers  at 
least  once  every  3  years  and  internationals  at  least  once  every  5  years. 
But  the  language  of  this  section  provides  the  unions  with  an  oppor- 
tunity to  amend  their  constitutions  to  require  the  holding  of  elections 
less  frequently  than  provided  in  the  bill,  thus  rendering  the  3-  and  5- 
year  election  provisions  a  nullity.  It  is  the  intention  of  the  minority 
to  offer  an  amendment  on  the  floor  to  take  care  of  this  "gimmick." 

Section  305(a)  :  This  section  prohibits  convicts  from  holding  union 
office  in  certain  cases  {other  than  an  employee  performing  exclusively 
clerical  or  custodial  duties).  Our  amenclment  makes  it  clear  that  this 
prohibition  does  not  apply  to  employees  whose  duties  are  purely 
clerical  or  custodial  in  nature. 

Section  305(b)  :  This  section  states  that  no  person  who  is  determined 
by  the  Secretary  to  have  '■'failed  to  file''''  required  information  under 
the  act  can  serve  as  a  union  officer.  Our  amendment  substitutes 
"failed  to  file"  for  "violated"  any  provision  of  this  title.  The  original 
language  raises  several  points.  First,  the  Secretary  cannot  determine 
who  violates  the  act;  that  is  for  the  court  to  determine.  Second, 
where  the  Secretary  did  determine  someone  had  violated  the  filing 
requirements,  and  the  court  subsequently  finds  the  person  not  to  have 
violated  them  because  of,  for  instance,  a  proper  plea  of  self-incrimina- 
tion, that  person  would  remain  eligible  to  serve  as  an  officer  of  the 
union.   Our  amendment  rewrites  this  section  so  as  to  prohibit  a 
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person  who  is  determined  by  the  Secretary  to  have  failed  to  file  from 
holding  union  office,  regardless  of  whether  such  failure  to  file  is  a 
'"violation"  of  the  bill. 

This  section  also  provides  that  a  labor  union  or  officer  who  knowingly 
permits  a  person  to  hold  office  in  violation  of  this  section  would  be 
subject  to  a  fine  and  imprisonment.  Inasmuch  as  an  officer  holds 
office  by  permission  of  the  union  and  not  through  another  officer, 
our  amendment  makes  it  a  crime  for  the  union  for  violating  the  act. 
Without  this  amendment  the  provision  would,  for  all  practical 
purposes,  have  been  a  nullity. 

Section  504:  Our  amendment  adds  a  new  section  to  the  bill 
authorizing  the  Secretary  to  enter  into  arrangements  or  agreements 
with  other  Federal  and  State  agencies.  This  provision  would  permit 
the  Secretary^  to  utilize  the  facilities  of  these  agencies  in  order  to  aid 
liim  in  carrying  out  the  purposes  of  the  act. 

Section  506(a)  :  Our  amendment  adds  a  new  subsection  to  the  bill 
making  it  unlawful  for  a  union,  its  officer  or  any  agent,  to  fine,  suspend, 
or  otherwise  discipline  a  member  for  exercising  his  rights  under  this 
bill. 

Section  506  (b)  :  Again,  our  amendment  adds  a  new  subsection  to  the 
bill  making  it  milawful  for  any  person,  b}^  the  use  of  force,  violence  or 
economic  reprisal,  to  restrain,  coerce,  or  intimidate  a  union  member 
in  the  exercise  of  his  rights  under  the  bill.  These  two  amendments 
provide  the  most  important  safeguards  in  the  bill  for  protecting  union 
members  against  reprisals  for  exercising  even  such  inadequate  rights 
as  the  bill  confers  upon  them. 

Section  507 :  Nothing  in  this  act  shall  he  construed  to  impair  or  dimin- 
ish the  autlioTity  of  any  State  to  eriact  or  enforce  its  own  criminal  laws. 
Our  amendment  adds  this  section  to  the  bill  in  order  to  preserve  tlie 
authority  of  the  States  to  apply  their  own  criminal  law  aganist  possible 
preemption  by  the  Federal  Government. 

Section  602(a).  It  shall  not  be  an  unfair  labor  practice  for  an  em.- 
ployer  engaged  in  the  building  and  construction  industry  to  make  an 
agreement  covering  employees  engaged  in  the  industry  Avith  a  union 
because  (4)  such  agreement  specifies  minimum  training.  In  many 
crafts  only  union  members  can  receive  apprenticeship  training  inas- 
much as  only  the  union  provides  such  apprenticeship  training.  Thus, 
our  amendment,  by  striking  out  the  word  "apprenticeship",  prevents 
the  legalization  of  closed  shop  agreements  which  are  now  illegal  under 
Taft-Hartley. 

Section  606 :  Our  amendment  adds  a  new  section  to  the  bill  author- 
izing the  President  to  designate  an  officer  or  employee  of  the  Board  as 
acting  General  Counsel  whenever  a  vacancy  occurs  in  that  office. 

These  amendments  undoubtedly  strengthen  the  safeguards  for  such 
rights  as  the  committee  bill  bestows  on  employees  and  on  rank  and  file 
union  members.  Unfortunately.,  hoioever.,  the  hill,  in  fact,  confers  so 
few  rights,  and  the  few  it  appears  to  grant  are  so  restricted  and  hedged 
about  with  diffhcult  conditions  and  limitations,  that  the  amendments 
successfidly  urged  hy  the  minority  are  like  a  stout  loch  on  an  empty 
strongbox.  If  the  box  had  any  treasure  in  it,  the  loch''s  presence  would  be 
invaluable.  On  an  empty  box  the  loch  is  meaningless. 

85-167—74 — pt.  2 39 
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Appendix  B 

The  "Gimmicks"  in  the  Committee  Bill 

Even  if  the  committee  bill  effectively  did  everji^liing  it  appears  to 
do,  it  would  still  be  largely  inadequate  to  accomplish  the  job  of  elimi- 
nating or  even  substantially  diminishing  abuses,  corruption,  and 
racketeering  in  the  labor-management  field.  Its  serious  omissions  in 
this  respect,  however,  are  considered  in  the  body  of  the  minority  re- 
port. In  this  analysis  the  sole  purpose  will  be  to  demonstrate  that  many 
of  the  provisions  of  the  committee  bill  belie  their  own  appearance,  and 
in  fact  do  not  give  employees  and  union  members  the  rights,  benefits, 
and  protections  which  are  claimed  for  them. 

I.  FIDUCIAEY  OBLIGATION  OF  "UNION  OFFICIALS   (SEC.  2  (b)  ) 

The  bill  does  no  more  than  declare  that  it  encourages  the  faithful 
observance  of  fiduciary  responsibilities  by  union  officials  by  requiring 
them  to  make  certain  financial  reports.  But  by  the  use  of  the  word 
"fiduciary"  in  what  is  in  fact  merely  the  bill's  preamble,  an  impression 
is  created  that  something  is  being  done  about  the  fiduciary  obligations 
of  union  officials.  A  minority  amendment  imposing  fiduciary  status 
on  union  officials  and  giving  union  members  a  right  to  sue  in  the 
Federal  courts  for  breach  thereof  was  rejected. 

II.  WHO  IS  A  UNION  "officer"  ? 

The  sanctions  of  the  committee  bill  are  exclusively  criminal  and  are 
directed  mainlj^  at  union  "officers"  who  fail  to  comply  with  its  require- 
ments— reporting  of  financial  matters,  and  regulation  of  trusteeships, 
and  of  union  elections.  The  U.S.  Supreme  Court  has  held  that  a 
union's  "officers"  are  only  those  officials  who  are  so  designated 
by  the  union's  constitution  and  that  function  is  not  the  test.  Thus, 
a  union  can  rewrite  its  constitution  so  as  to  have  only  a  single  officer, 
its  president  for  example.  That  means  that  those  officials  who  per- 
form the  duties  of  vice  president,  secretary,  treasurer,  business  agent, 
organizer,  manager,  member  of  an  executive  board,  or  other  union 
governing  body  are  not  "officers"  and  hence  completely  free  from  the 
bill's  requirements  or  sanctions.  A  minority  amendment  defining 
"union  officers"  to  include  all  of  these  governing  or  policymaking 
officials  was  rejected. 

III.    LOANS    BY    UNIONS    TO    UNION    OFFICERS,    MEMBERS    AND    EMPLOYERS 

(SEC.    101(b)  (4)  ) 

Unions  must  report  all  loans  to  union  members  and  officials  aggre- 
gating more  than  $250.  This  enables  the  union  leadership  to  make 
loans  of  $250  or  less  to  favored  members  or  officials,  to  deny  them  to 
those  union  people  who  for  one  reason  or  another  oppose  the  leader- 
ship, and  to  act  in  this  discriminatory  fashion  without  letting  the 
membership  know  about  it.  A  more  effective  device  for  permitting  an 
incumbent  union  leadership  to  use  union  funds  for  perpetuating  itself 
in  office  is  difficult  to  imagine.  Nevertheless,  a  minority  amendment 
was  rejected  to  require  reporting  of  all  such  loans  regardless  of  amount. 
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wliich  by  way  of  contrast,  is  just  what  the  bill  requires  with  respect 
to  loans  made  by  a  union  to  any  business  enterprise. 

IV.    CONFLICT-OF-IISrTEREST  REPORTING  BY  UNION   OFFICIALS 

(SEC.    102(a) ) 

Section  102(a)  requires  every  union  officer  and  every  union  employee 
receiving  an  annual  gross  from  the  union  of  more  than  $5000  (except 
mere  clerical  employees)  to  report  any  conflict-of-interest  transaction 
as  set  forth  in  the  bill.  Generally,  these  transactions  are  such  as  to 
put  the  union  man  on  both  sides  of  a  labor-management  situation  at 
the  same  time,  and  they  thus  constitute  a  breach  of  his  duty  to  his 
union.  Because  of  the  lack  of  definition  of  "officer"'  in  the  bill,  all 
union  policy-making  and  governing  officials  not  designated  as  officers 
in  the  constitution,  and  who,  if  they  are  on  the  union  payroll,  receive 
less  than  $5,000  per  year,  are  freed  from  the  requirement  of  reporting 
these  fundamentally  unethical  transactions.  This  provides  a  gaping 
loophole  for  those  dishonest  union  officials  whose  main  source  of  income 
is  derived  not  from  their  union  salaries  but  from  their  conflict-of- 
interest  transactions.  A  minority  amendment  was  rejected  to  elimi- 
nate the  $5,000  salary  limitation  which  would  have  then  required  all 
nonclerical  union  employees  to  report  these  transactions.  By  way  of 
contrast,  however,  the  majority  did  knock  out  the  $2,500  limitation 
on  reporting  of  expenditures  by  employers  for  the  purpose  of  influ- 
encing employees. 

v.     CONFLICT-OF-INTEREST     BENEFITS     DERIVED    THROUGH     A    DUMMY     OR 

STRAWMAN    SETUP 

A  minority  amendment  designed  to  require  reporting  of  benefits 
derived  by  a  union  official  in  a  conflict-of-interest  situation  where  the 
union  official  gets  his  unethical  take  from  a  third-party  intermediary, 
was  rejected. 

VI.  EXEMPTION  OF  SMALL  UNIONS    (SEC.   101(b)) 

Having  agreed  in  subcommittee  to  a  minority  amendment  eliminat- 
ing the  power  of  the  Secretary  to  exempt  small  unions  and  employers 
from  the  financial  reporting  requirements,  the  majority,  in  full  com- 
mittee, put  it  back  in  again.  Their  argument  was  that  sucli  reporting 
would  be  burdensome  to  many  small  unions.  However,  the  bill 
already  contains  a  provision  authorizing  tiie  Secretary  to  prescribe 
simplified  reports  where  full  reports  would  be  burdensome.  The  re- 
sult of  retaining  this  exemption  is  to  make  it  possible  for  some  of  the 
most  corrupt  unions,  such  as  the  Johnny  Dio  paper  locals  having  few, 
or  even  no  members,  to  evade  the  financial  reporting  requirements  of 
the  bill. 

VII.   INFORMATION   IN  REQUIRED  FINANCIAL  REPORTS   TO   BE   MADE 
AVAILABLE   TO   UNION   MEMBERS    (SEC.    101(C)) 

This  provision  sounds  as  if  union  members  would  be  given  the 
information  necessary  for  them  to  keep  their  union  officials  honest. 
Nothing  could  be  more  deceptive.  Neither  the  union  member,  nor 
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even  the  Secretary,  can  tell  by  looking  at  one  of  these  required 
financial  reports  whether  it  is  accurate,  erroneous,  or  deliberately 
falsified.  In  order  to  determine  that,  it  would  be  necessary  to  com- 
pare the  report  with  the  basic  union  books,  records,  and  accounts 
from  which  the  reports  have  been  prepared.  It  is  only  then  that 
discrepancies  might  become  evident.  The  bill  fails  to  provide  that 
union  members  be  given  access  to  these  basic  documents.  A  minoiity 
amendment  to  that  effect  was  rejected.  It  was  argued  that  the  bill 
gives  the  Secretary  access  to  these  records  and  that  is  enough  to 
assure  that  reports  filed  will  not  be  falsified.  This  assertion  is  en- 
tirely unsound.  The  best  source  of  information  Avould  be  alert 
union  members  who  had  discovered  falsifications  after  comparing 
the  basic  union  records  with  the  filed  reports.  Having  no  access  to 
these  basic  records,  union  members  are  rendered  largely  useless  as 
sources  of  information  for  such  misconduct.  The  Secretary,  under 
the  bill,  must  rely  either  on  the  hit-and-miss  method  of  spot  checking 
a  sampling  of  the  filed  reports,  or  on  complaints  unsupported  by 
concrete  evidence.  Which  of  these  is  he  to  investigate?  No  one  can 
say.  This  omission  renders  the  financial  filing  requirements  of  the 
bill  almost  entirely  worthless  despite  its  specious  appearance  of 
efTectiveness. 

VIII.  PRESERVATION  OF  BASIC  UNION  RECORDS    (SEC.   105,   108(C)  ) 

Tlie  committee  bill  requires  the  making  and  preservation  of  the 
records  upon  which  the  filed  financial  reports  are  based  and  imposes 
severe  penalties  for  their  destruction  or  concealment.  This  adds  to 
the  impression  that  the  bill's  procedure  for  public  disclosure  of  union 
financial  alTairs  is  being  effectively  safeguarded.  But  tlie  very  people 
who  are  most  vitally  concerned  in  the  matter — the  union  members — 
are  denied  access  to  these  carefully  safeguarded  records,  a  right  en- 
joyed by  corporate  stockholders  with  respect  to  corporation  records  in 
almost  every  State  in  the  Union.  (See  appendix  C.) 

IX.    EMBEZZLEMENT   OF    UNION    FUNDS     (SEC.    109(a)) 

This  makes  embezzlement  of  union  funds  a  Federal  crime.  Em- 
iDCZzlement  of  any  kind  is  already  a  crime  in  every  State  and  Territory 
of  the  United  States,  and  there  is  no  evidence  that  these  local  laws 
are  not  being  properly  enforced.  This  provision  gives  union  members 
nothing  they  do  not  already  have. 

X.    SUITS  BY  UNION  MEMBERS  TO  RECOVER  EMBEZZLED  UNION  FUNDS 

(SEC.    109(b)  ) 

Union  members  seem  to  be  given  the  right  to  sue  in  a  Federal  or 
State  court  any  union  officer  who  has  been  convicted  of  embezzling 
union  funds,  for  the  recovery  of  such  funds  for  the  benefit  of  the 
union.  But  this  right  accrues  so  long  after  the  act  of  embezzlement 
occurred  that  even  if  the  suit  is  successful  there  is  small  likelihood 
that  the  stolen  funds  will  not  have  been  dissipated.  Thus,  the  officer 
must  first  be  suspected,  then  investigated,  then  indicted,  tried,  and 
finally  convicted.  Even  then  the  suit  can't  be  brought  by  the  union 
member  until  6  months  after  the  union's  officers  have  rejected  his 


1697 

demand  that  they  bring  such  suit  themselves.  The  period  between 
the  indictment  and  the  suit  by  the  union  member  could  easily  span 
several  years.  Furthermore,  this  apparent  right  of  the  union  member 
to  sue  is  so  hedged  about  by  restrictions  and  limitations  that  he  is  far 
better  off  suing  in  a  State  court  under  State  law.  In  most  States  he 
could  bring  suit  as  soon  as  the  money  Avas  misappropriated;  he  would 
not  need  to  wait  even  for  indictment  of  the  embezzling  official;  he  . 
would  not  have  to  show  criminal  intent;  and  he  could  secure  a  judg- 
ment upon  a  preponderance  of  the  evidence  rather  than  wait  for  a 
criminal  conviction  requiring  proof  beyond  a  reasonable  doubt.  And 
finally  the  committee  bill,  as  a  further  condition  of  bringing  this  suit, 
requires  the  union  member  to  get  leave  of  the  court  upon  a  sioorn 
application  and  for  good  cause  shown.  These  three  additional  condi- 
tions transform  what  appears  to  be  a  right  to  sue  into  a  mere  privilege 
dependent  upon  the  court's  discretion.  Under  State  law,  he  could 
sue  as  of  right  without  being  subject  to  these  conditions,  conditions 
incidentally  which  the  law  imposes  very  rarely,  only  in  uniisual  types 
of  cases,  and  never  heretofore  in  this  type  of  legal  action.  Thus, 
upon  examination,  this  so-called  right  to  sue  for  recovery  of  em- 
bezzled funds  turns  out  to  be  a  snare  and  a  delusion  which  no  lawyer 
would  ever  advise  his  client  to  utilize.  It  should  be  added  that  the 
minority  secured  acceptance  of  an  amendment  preserving  the  remedies 
of  union  members  under  State  law  in  this  type  of  proceeding.  With- 
out this  amendment,  union  members  would  have  been  stripped  of 
their  existing  rights  and  given  literally  nothing  in  return, 

XI.    PAYJIENTS    BY    EMPLOYERS    TO    REPRESENTATIVES    OF    HIS    EMPLOYEES 

(SEC.     Ill) 

The  committee  bill  makes  it  a  crime  for  an  employer  to  give  any- 
thing of  value  "to  any  representative  of  his  employees."  The  Supreme 
Court  has  ruled  that  the  term  "representative"  is  not  limited  to  a  repre- 
sentative for  collective  bargaining  ])urposes.  Thus  it  is  possilVie  for  an 
employer  to  commit  a  crime  if  he  gives  a  material  reward  to  the  presi- 
dent of  his  employees'  bowling  Teague  for  his  success  in  running  a 
bowling  tournament.  Such  president  is  a  "representative  of  his  em- 
ployees" within  the  meaning  of  the  bill.  A  minority  amendment  to 
eliminate  this  possibility  was  rejected. 

XII.  PAYMENTS  BY  EMPLOYERS  TO  UNION   OFFICIALS    ( SEC.    1111 

This  section  also  makes  it  a  crime  for  an  employer  to  ofive  or  lend 
anything  of  value  to  an  officer  or  employee  of  a  union  with  intent  to 
influence  his  decisions,  actions  or  duties  as  a  "representative  of 
employees"  (again  that  dangerous  phrase)  or  as  a  union  "officer_  or 
employee."  If  tliis  were  merely  intended  to  outlaw  bribery  of  union 
officials,  that  is  already  illegal  under  all  State  laws.  But  the  term 
"influence"  includes  acts  which  are  not  technically  bribery — what 
seems  to  be  aimed  at  is  prohibiting  the  subversion  of  union  officials 
in  the  performance  of  their  union  duties.  But  why  should  such  sub- 
version be  criminal  only  if  it  is  committed  by  an  employer,  even  if  the 
employer  and  the  subverted  official's  union  have  absolutely  no  rela- 
tions with  each  other?  (The  bill's  language  includes  such  a  situation 
in  its  scope).  If  the  subversion  of  union  officials  is  reprehensible  and 
merits  outlawing,  why  shouldn't  it  be  outlawed  regardless  of  who  does 
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the  subvertini^?  As  the  bill  n.ow  reads,  a  Jimmy  Hoffa  or  Dave  Beck 
can  subvert  the  president  of  the  Retail  Clerks  Union  by  paying  him 
to  give  up  an  organizing  campaign  so  that  the  Teamsters  can  take  it 
over,  and  no  crime  is  committed.  But  if  an  employer  in  the  steel 
industry  gives  something  of  value  to  his  acquaintance,  the  head  of  a 
textile  workers  union,  to  persuade  him  to  influence  his  union  to  change 
its  political  line,  that  would  be  a  crime  under  the  bill.  A  minority 
amendment  to  make  it  a  crime  for  any  person  (not  merely  an  em- 
ployer) to  subvert  a  union  official  was  rejected. 

XIII.  EXTORTION  TO  PERMIT  THE  UNLOADING  OF  FREIGHT-CARRYING  MOTOR 

VEHICLES     ( SEC.    Ill) 

This  section  makes  it  a  crijne  for  a  union  or  any  of  its  representatives 
or  employees  to  demand  from  a  truckdriver  or  his  employer  a  fee  or 
charge  for  the  unloading  of  the  truck's  cargo.  This  is  extortion  and  is 
already  illegal  under  State  lav\^  and  in  all  probability  under  Federal 
law  (the  Hobbs  Act)  as  well.  Hence,  the  extortion  rarely  takes  this 
obvious  form.  What  usually  happens  is  that  the  union  or  union 
official  seeking  to  exact  a  fee  for  permitting  the  truck  to  be  unloaded, 
requires  the  opej'ator  to  join  the  union  and  pay  a  sizable  initiation 
fee  even  if  he  lives  and  works  in  anotlier  locality  and  belongs  to 
another  union,  even  if  it  is  merely  another  local  of  the  extorting  union. 
This  gives  the  deal  an  appearance  .of  legitimate  labor  activity  but  it  is 
nothing  but  disguised  extortion.  A  minority  amendment  designed  to 
outlaw  this  kind  of  racket  was  rejected. 

XIV.    EXTORTION    TICKETING     (SEC.     Ill) 

This  makes  it  a  crime  to  picket  for  the  purpose  of  compelling  the 
picketed  employer  t^  pay  off  an  "individual"  in  order  to  get  rid  of  the 
picket  line.  Agaiji,  this  is  naked  extortion  and  is  already  a  crime  both 
under  State  and  Federal  law  (the  Hobbs  Act) .  Hence,  this  provision, 
like  the  previous  one,  is  mere  window-dressing  designed  to  create  an 
impression  that  the  committee  bill  does  something  effective  about  cer- 
tain indefensible  types  of  picketing  which  are  just  as  frequent  as  this 
type  of  "extortion  picketing"  is  rare.  It  does  nothing  of  the  kind.  Rec- 
ognition and  organizational  picketing  where  the  employees  clearly  do 
not  want  to  be  represented  by  the  picketing  union  and  which  fre- 
quently is  carried  on  to  force  the  employer  to  violate  the  law  by  recog- 
nizing such  a  union  is  left  completely  untouched.  Moreover,  even 
Avithin  its  own  narrow  scope,  the  provision  is  specious.  The  picketing  is 
illegal  only  if  it  is  for  the  enrichment  of  an  "individual" — if  the  ill- 
gotten  gains  iro  to  the  racketeering  union  itself,  it  is  not  illegal.  And 
there  is  no  illegality  involved  in  threats  to  engage  in  such  picketing 
nor  in  causing  or  attempting  to  cause  others  to  so  engage.  Minority 
amendments  to  remedy  these  defects  were  rejected,  and  thev  remain 
to  mislead  the  public  into  thinking  that  another  labor  abuse  has 
been  corrected. 

XV.   REPORTING  REQUIREMENTS  IN   CONNECTION   WITH   TRUSTEESHIPS 
IMPOSED  ON   LOCALS  BY  INTERNATIONAL  UNIONS    (SEC.    2  01) 

This  section  requires  international  unions  to  file  reports  giving  speci- 
fied information  about  any  trusteeships  over  a  local.  The  documents. 
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books,  records,  etc.,  which  the  union  makes  or  keeps  and  upon  which 
these  reports  are  based  must  not  be  destroyed  or  concealed.  But  union 
members  (inchiding  even  those  in  the  trusted  locals)  are  not  given 
access  to  these  basic  records  and  hence  can  rarely  know  if  the  filed 
reports  are  accurate  or  falsified.  Tliere  is,  moreover,  no  requirement 
that  such  basic  records  must  be  made  and  kept  by  the  union  in  the 
first  instance.  The  only  applicable  provision  in  this  connection  is  sec- 
tion 105  which  merely  requires  unions  to  make  and  keep  basic  records 
in  connection  with  financial  transactions.  Inasmuch  as  the  trusteeship 
reporting  requirements  include  nothing  of  a  financial  nature,  the  only 
requirement  is  that  they  not  be  destroyed  or  concealed  if  the  union 
chooses  to  make  or  keep  them,  which  it  need  not  do. 

XVI.  "probable  cause"  IX  CONNECTION  WITH  THE  SECRETARY'S  ATTrHOR- 
ITY  TO  BRING  SUIT  TO  ENFORCE  THE  TRUSTEESHIP  AND  ELECTION  PRO- 
VISIONS  OF  THE  BILL  (SECS.    2  04   AND   39  2) 

At  the  insistence  of  the  minority,  an  amendment  'was  adopted  giving 
the  Secretary  power  similar  to  that  of  other  regulatory  agencies  to 
investigate  for  violations  of  the  bill's  financial  reporting  requirements. 
This  was  done  by  striking  out  the  restrictive  phrase  "probable  cause" 
to  believe  violations  had  heen  comnmltted  and  permitting  the  Secretary 
to  investigate  when  he  helieves  violations  had  heen  committed  or  are 
about  to  he  committed.  Retention  of  the  original  language,  particu- 
larly the  phrase  "probable  cause"  would  have  completely  nullified  the 
Secretary's  investigative  effectiveness.  Nevertheless,  the  restrictive 
phrase  "probable  cause"  is  still  retained  in  two  other  significant  parts 
of  the  bill.  Section  204  gives  the  Secretary  authority  to  sue  in  a  Fed- 
eral court  to  remedy  violations  of  the  bill's  trusteeship  provisions  and 
section  302  to  remedy  violations  of  the  provisions  dealing^  with  the 
election  and  removal  of  union  officers.  In  each  case,  however,  the  same 
three  conditions  are  imposed  upon  the  Secretary's  bringing  suit.  First., 
he  must  have  a  complaint  from  a  union  member;  and,  second.,  he  must 
have  prohahle  cause  to  believe  (1)  that  a  violation  has  occurred,  and 
(2)  that  it  has  not  been  remedied.  And  just  as  the  Secretary's  power  to 
investigate  was  limited  by  the  phrase  "probable  cause"  so  is  his  powei* 
to  sue  on  behalf  of  those  complaining  union  members  to  whom  the  bill 
does  not  guarantee  the  access  to  the  basic  union  records  which  would 
enable  them  to  furnish  the  evidence  necessary  to  meet  the  requirement 
of  a  showing  of  "probable  cause."  Thus,  this  combination  of  lack  of 
access  to  basic  union  records  coupled  with  the  requirement  to  show 
"probable  cause,"  in  effect,  renders  the  remedies  under  the  trusteeship 
and  election  provisions  almost  wholly  illusory.  Suffice  it  to  say  that  no 
comparable  Federal  statute  in  the  labor  field  conditions  a  suit  upon 
"probable  cause,"  neither  the  Taft-Hartley,  Fair  Labor  Standards, 
nor  Walsh-Healey  Acts.  The  bill's  supporters  rejected  minority  amend- 
ments to  strike  out  "probable  cause"  as  was  done  in  connection  with 
the  Secretary's  investigative  powers,  but  no  reason  for  this  difference 
in  treatment  has  yet  been  forthcoming. 

XVII.  RIGHTS   OF  CANDIDATES   FOR   UNION   OFFICE    (SEC.    301(b)) 

This  section  purports  to  guarantee  rival  candidates  for  union  office 
the  same  facilities  for  reaching  the  membership  as  the  incumbent 
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officers.  Senator  Prouty's  proposal  to  give  them  access  to  the  union 
membership  lists  for  30  days  preceding  the  election  was  first  accepted, 
then  rejected  in  favor  of  a  provision  which  does  not  give  such  access 
but  purports  to  provide  equal  campaigning  facilities  for  all  candidates. 
The  joker  in  this  one  is  that  the  machinery  all  remains  in  the  hands 
of  the  incumbent  officers. 

XVIII.    "secret   ballot"'   in    union   elections    (SEC.    5  02  (j)) 

This  section  requires  union  officials  to  preserve  for  1  year  all  ballots, 
proxy.  A  minority  amendment  to  assure  that  proxy  voting  was  pro- 
hibited was  rejected  thus  leaving  a  loophole  for  election  abuses. 

XIX.    preservation    of   election    and    convention   records    (SEC.    301) 

This  section  requires  union  officials  to  preserve  for  1  year  lall  ballots, 
election  records,  credentials  of  convention  delegates,  and  all  minutes 
and  other  convention  records  pertaining  to  the  election  of  officers. 
But  again  there  is  no  provision  requiring  that  access  be  given  to  these 
records  to  union  members  or  even  defeated  rival  candidates.  Inas- 
much as  the  Secretary  can  begin  court  action  for  violation  of  the 
election  provisions  only  upon  complaint  of  a  union  member,  and  upon 
a  showing  of  ^'"probable  cause^''  it  is  obvious  that  his  remedial  powers 
are  sadly  restricted.  Plow  can  a  complaining  union  member  secure 
evidence  amounting  to  "probable  cause"  of  a  violation  if  he  is  denied 
access  to  the  basic  election  records  and  documents?  xigain  we  have 
an  appearance  of  a  remedy  without  the  reality. 

XX.    PREEMPTION    OF    STATE    LAWS    BY    BILL's    ELECTION    PROVISIONS 

(SEC.    303) 

This  section  specifically  preempts  all  State  laws  dealing  with  chal- 
lenging a  union  election  which  has  already  been  conducted,  thus 
making  the  bill's  provisions  in  this  respect  the  sole  remedy  available 
to  union  members.  The  catch  here  is  that  many  State  laws  provide 
more  expeditious  and  effective  remedies  in  this  area  than  does  the 
committee  bill.  A  minority  amendment  to  preserve  remedies  avail- 
able under  State  law  was  rejected. 

XXI.  UNION  ORGANIZATIONS  KNOWN  AS  CONFERENCES,  JOINT  COUNCILS, 
STATE  AND  DISTRICT  COUNCILS,  AND  OTHER  ASSOCIATIONS  OF  UNIONS 
(SEC.  571  (II)  (I)  ) 

The  McClellan  rackets  committee  hearings  revealed  that  some  of 
the  worst  manifestations  of  corruption  and  racketeering  in  the  labor 
movement  were  to  be  found  in  organizations  which  are  associations 
of  labor  unions  rather  than  of  individual  emploj^ees,  such  as  con- 
ferences, joint  boards.  State  and  district  labor  councils,  etc.  The  most 
notorious  example,  of  course,  are  the  regional  conferences  into  which 
the  Teamsters  are  divided,  particularly  the  Western  Conference  of 
Teamsters  fomierly  headed  by  Frank  Brewster.  Associations  of  tliis 
kind  are  not  labor  organizations  under  existing  law  nor  would  they 
be  under  the  committee  bill  for  they  do  not  bargain  collectively,  do  not 
represent  employees  for  collective-bargaining  purposes,  do  not  enter 
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into  collective-bargaining  agreements,  and  employees  neither  par- 
ticipate in  their  activities  nor  hold  direct  membership  therein.  Hence, 
these  organizations,  many  of  them  extremely  corrupt,  as  well  as  their 
officers  and  employees,  are  left  completely  untouched  by  the  commit- 
tee bill.  Minority  amendments  to  remedy  this  were  rejected. 

XXII.  THE  "no-man's  LANd"^  problem    (SEC.    601) 

The  "no-man's  land"  is  one  of  the  most  serious  problems  in  labor- 
management  relations.  Senator  Kennedy  himself  has  admitted  that 
his  OAvn  original  proposal  in  his  bill  to  compel  the  National  Labor 
Relations  Board  to  exercise  all  of  its  jurisdiction  and  take  every  case 
even  if  it  was  primarily  local  in  character,  is  not  an  acceptable  solution. 
Nevertheless  the  majority  accepted  Senator  Morse's  amendment,  now 
in  the  committee  bill,  which  for  all  practical  purposes,  does  exactly 
what  the  original  Kennedy  bill  would  have  done  but  appears  to  be 
doing  something  different.  It  requires  the  Federal  Board  to  assert 
all  of  its  jurisdiction  but  permits  it  to  cede  jurisdiction  (in  cases  which 
are  primarily  local)  to  the  States  to  administer  the  Taft-Hartley  Act 
but  only  through  an  administrative  agency  and  not  through  the  State 
courts.  Under  the  provisions  of  the  bill,  these  State  agencies  would 
be  mere  arms  of  the  Federal  Board  subject  to  its  control  in  every 
significant  respect,  and  all  judicial  appeals  would  be  through  the 
Federal  courts  exclusively.  To  implement  this  provision  w^ould  require 
every  State  in  the  Union  to  enact  new  legislation  and  40  of  them, 
which  do  not  now  have  such  an  agency,  to  create  one.  Under  normal 
circumstances  it  might  well  take  decades  before  they  all  took  the 
necessary  legislative  action.  But  the  scheme  so  completely  negates 
the  sovereign  character  of  the  several  States,  that  it  is  impossible  to 
believe  that  any  of  them  would  voluntarily  submit  one  of  their  inde- 
pendent governmental  agencies,  to  the  subordinate,  even  degrading- 
status,  to  which  the  proposal  would  reduce  them.  But  behind  this  com- 
pletely unrealistic  provision,  hidden  like  a  raisin  in  a  cake,  is  the 
concrete  fact  that  if  the  proposal  is  adopted,  the  Federal  Board  would 
be  compelled  to  take  every  case  affecting  interstate  commerce.  The 
present  timelag  of  the  Board  in  case  handling  is  about  2  years.  This 
provision  woufd  extend  it  to  3,  possibly  4  years.  The  small  employer, 
his  employees,  and  the  unions  which  deal  with  them  would  be  given 
a  forum  which  they  do  not  now  have,  but  they  still  wouldn't  get  the 
quick  and  effective  relief  they  so  urgently  need.  The  "no  man's  land" 
would  be  eliminated,  but  the  "no  m.an's  land"  problem  would  remain 
as  unsolved  as  it  is  now. 

XXIII.   COMMUNICATIONS  BETWEEN  ATTORNEY  AND  CLIENT 

From  time  immemorial  the  communications  made  by  a  client  to 
his  lawyer,  like  those  between  patient  and  doctor,  priest  and  penitent, 
etc.,  have  been  regarded  as  sacred,  and  the  right  to  keep  these  com- 
munications confidential  is  protected  by  law  in  every  State  in  the 
Union.  Some  of  the  provisions  of  the  committee  bill,  particularly 
those  that  require  reporting  by  labor  relations  consultants,  experts 
or  advisers  raise  a  problem  in  this  regard  because  many  of  these 
people  are  lawyers  and  the  people  for  whom  they  act  are  their  clients. 
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The  American  Bar  Association  within  the  past  few  weeks  vigorously 
urged  that  the  labor  bills  specifically  protect  this  traditional  aspect  of 
the  attorney-client  relationship.  The  minority  offered  an  amendment 
to  that  effect  which  was  rejected,  the  argument  being  that  it  is  already 
protected  under  existing  law.  As  indicated,  that  is  certainly  true 
under  State  law — ^but  it  is  questionable  if  Federal  law  would  provide 
similar  protection  under  the  committee  bill. 

XXIV.    REMOVAL    OF   OFFICERS     (SECS.    3  01,    3  02) 

Section  301  (g)  provides  that  if  the  Secretary,  upon  application  of  a 
member  of  a  local  union,  finds  that  the  constitution  and  bylaws  of  such 
local  union  do  not  provide  an  adequate  procedure  for  tlie  removal  of  an 
elected  officer  guilty  of  serious  misconduct,  such  officer  may  be  re- 
moved by  the  local's  members  so  voting  in  a  secret  ballot  election. 
The  procedure  allegedly  provided  for  bringing  this  remedy  into  play 
is  to  be  found  in  section  302.  That  section  authorizes  the  Secretary 
to  bring  a  civil  action  against  the  local  union  in  a  Federal  court  upon  a 
complaint  of  a  memberof  the  local  alleging  that  section  301  has  been 
violated  (i.e.,  that  there  is  no  adequate  procedure  for  removal  of  offi- 
cers in  the  local's  constitution  and  bylaws)  including  violation  "of 
the  constitution  and  bylaws  of  the  labor  organization  'jyertaining  to  the 
election  and  removal  of  officers^  Despite  the  italicized  language  which 
was  added  at  the  insistence  of  the  minority,  the  phraseology  of  this 
provision  (sec.  302(a))  is,  at  best,  ambiguous  in  the  extreme.  It  is 
exceedingly  cloubful  whether  the  Secretary  is  authorized  to  act  on  a 
complaint  of  a  union  member  that  his  local's  constitution  and  b3daws 
do  contain  an  adequate  procedure  for  the  removal  of  officers,  but  the 
local  or  its  officers  is  nevertheless  refusing  to  comply  with  its  own 
prescribed  procedures  in  that  regard.  A  close  scrutiny  of  the  language 
leads  almost  inevitably  to  the  conclusion  that  these  provisions  establish 
a  remedy  in  the  courts  through  tlie  Secretary  only  where  the  local's 
constitution  and  bylaws  fail  to  provide  an  adequate  procedure  for 
removal  of  the  local's  elected  officers,  but  do  not  give  judicial  relief 
where  such  a  procedure  exists  but  the  local  refuses  to  apply  or  follow  it. 
The  minority  vn\ged  that  section  301  (g)  be  modified  to  permit  the 
Secretary  to  sue  in  the  courts  upon  a  finding  that  an  adequate  proce- 
dure was  lacking  or,  where  it  was  provided  loas  not  'being  foUoioed, 
but  the  majority  would  not  agree. 

XXV.  ALLOCATION  OF  JURISDICTION  AS  BET\VEEX  THE  STATES  AXD  THE 
FEDERAL  GO^TERXMENT  AS  CONTAINED  IN  VARIOUS  PROVISIONS  OF  THE 
COMMITTEE   BILL 

The  committee  bill  distributes  its  remedies  as  between  the  States 
and  the  Federal  Government  in  accordance  with  no  discernible  stand- 
ard or  consistent  principle.  Some  remedies  are  exclusively  Federal, 
some  are  left  to  the  States  and  denied  to  the  Federal  Government, 
some  are  given  to  the  States  but  only  if  they  apply  Federal  law,  and 
some  are  allocated  to  both  the  States  and  Federal  Government.  In 
some  instances,  the  majority  insisted  upon  exclusive  Federal  juris- 
diction asserting  that  absolute  uniformity  was  essential;  in  others, 
it  was  insisted  that  diversity  of  treatment  under  varying  State  laws 
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was  absolutely  necessary.  The  following  are  the  eight  major  provi- 
sions in  which  an  allocaiton  of  jurisdiction  was  made : 

1.  Fiduciary  obligations. — ^The  bill  creates  no  Federal  fiduciary 
obligation  or  remedy.  This  is  left  entirely  to  the  States,  which  in 
fact,  have  no  statutory  law  on  the  subject  and  very  little  case  law. 
Interestingly,  New  York  State  has  just  enacted  a  labor  reform  bill 
which  imposes  stringent  fiduciary  obligations  on  union  officials  and 
gives  union  members  themselves  the  right  to  sue  for  breach  thereof. 
But  the  New  York  State  AFL-CIO,  the  largest  State  labor  federation 
in  the  country,  with  over  2  million  members,  opposed  the  bill,  its 
principal  objection  being  that  State  governments  should  permit  the 
Federal  Government  to  enact  a  law  that  would  have  a  uniform  effect 
throughout -the  countrj'.  I'liis  is  exactl}^  the  reverse  of  the  position 
taken  by  the  majority  in  connnittee  on  the  subject  of  fiduciaiy  obliga- 
tions and  remedies. 

2.  Suits  to  recover  ertibczzlecl  umion  funds. — But,  having  taken  this 
position  on  fiduciaries,  the  majority  did  an  about-face  and  made  an 
exception  permititng  union  membei-s  to  sue  in  either  State  or  Federal 
courts  under  Federal  law  to  recover  embezzled  union  funds  while 
preserving  their  right  to  bring  a  similar  suit  under  State  law  in  State 
courts.  No  reason  for  the  diff'erence  in  treatment  is  discernible. 

3.  EnihezzJement  of  union  funds. — This  is  made  a  Federal  crime 
while  preserving  the  right  of  the  States  to  prosecute  in  State  courts  as 
a  State  crime. 

4.  Extortion  pichetinp, — This  adds  a  new  Federal  crime,  although 
it  is  already  a  crime  under  State  law  (which  is  not  preempted)  and 
probably  a  Federal  crime  as  well  under  the  Hobbs  antiracketeering 
statute.  What  the  effect  is  on  the  Hobbs  Act,  nobody  knows. 

5.  Extortion  to  ferinit  unloading  of  trucJiS. — Adds  a  new  Federal 
crime,  although  it  is  already  a  crime  under  State  law  (which  is  not 
preempted)  and  probably  a  Federal  crime  as  well  under  the  Hobbs 
Act,  the  effect  upon  which  again  is  unknown. 

6.  Tmsteeships. —  {a)  Ci'eates  a  Federal  court  action  by  the  Seci'e- 
tary  of  Labor  for  violation. 

{h)  Doesn't  preempt  State  law  remedies,  but  if  a  union  member 
chooses  the  Federal  remedy  (through  a  suit  by  the  Secretary)  he  can't 
use  the  State  remedy. 

7.  Election  safeguards. —  («)  Creates  a  Federal  court  action  by  the 
Secretary  to  challenge  an  election  which  has  already  been  held  and 
preempts  any  similar  State  remedy.  The  Secretary's  remedy  is  exclu- 
sive and  is  the  only  one  the  union  member  may  use — he  loses  his  State 
remedy. 

(h)  But  if  there  are  abuses  in  connection  with  an  election  prior  to 
its  being  held,  the  bill  provides  no  Federal  remedy  at  all.  The  union 
m.ember's  only  relief  can  come  only  through  whatever  State  law  may 
exist  on  this  subject. 

8.  The  '"''no  man\s  land.'''' — Here,  everything  is  turned  over  entirely 
and  exclusively  to  the  Federal  Government  with  a  single  unrealistic 
exception  that  the  States  may  administer  the  Federal  law  only  (Taft- 
Hartley)  through  administrative  agencies  and  not  the  courts.  These 
agencies  would  be  virtually  arms  of  the  Federal  Labor  Board  with 
little  or  no  independent  power  or  status,  and  in  any  event  would  be 
permitted  to  take  only  those  cases  which  were  primarily  local  in 
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character,  and  where  although  technically  there  was  an  effect  on  inter- 
state commerce,  such  effect  was  remote  and  insubstantial. 


Appendix  C 

Disclosure  or  Corporate  Financial  Affairs 

Aside  from  voluntary  disclosures  by  many  leading  corporations  to 
their  shareholders  and  through  their  trade  associations  to  the  general 
public,  there  are  mandatory  or  quasi-mandatory  reporting  require- 
ments under  State  and  Federal  laws  or  under  contractual  agreements. 

For  t]ie  latter  type,  reference  need  only  be  made  to  the  requirements 
of  the  New  York  Stock  Exchange  and  other  leading  security  ex- 
changes. In  order  for  a  security  to  be  listed  the  corporation  must  file 
an  extensive  preliminary  statement  of  corporate  conditions  (capital 
stock  setups ;  purpose  of  issue ;  character  and  application  of  the  pro- 
ceeds; a  detailed  list  of  subsidiary  and  controlled  corporations;  in- 
debtedness ;  property  owned ;  output  for  preceding  5  years ;  dividends 
owed  or  declared ;  balance  sheets,  income  and  surplus  accounts  of  pre- 
scribed form  and  content)  and  agree  to  furnish  prescribed  annual 
reports  (periodic  statements  of  earnings,  a  balance  sheet,  income 
statement  and  surplus  account) . 

STATE   LAWS 

Under  State  laws  several  methods  are  used  to  protect  investors  and 
the  general  ul^lic  through  various  reporting  and  disclosure  require- 
ments. So-called  blue  sky  laws  are  of  tAvo  main  types:  fraud  acts 
and  regulatory  acts.  Virtually  every  State  requires  registration  of 
new  securities  and  filing  of  statements  of  corporate  situation  as  a  con- 
dition of  the  right  to  sell  new  securities  within  the  State.  The  following 
State  requirements  are  typical.  This  listing  is  not  an  exhaustive  one. 

SALE   OF   SECURITIES 

Alabama :  Every  issuer  whose  securities  have  been  registered  must 
file  periodic  reports  with  the  commission  (attorney  general),  who  is 
authorized  to  subpena  witnesses,  examine  them  under  oath,  inspect 
records  of  issuer,  investigate  complaints  *  *  *.  The  records  of  the 
commission  are  open  to  the  public  *  *  *. 

Arizona :  Registration  required  of  officers  or  issuers  includes  state- 
ment of  corporate  structure,  amount  of  securities  outstanding  and 
financial  statements. 

Arkansas :  Detailed  information  must  be  submitted  by  corporation 
to  State  l)ank  commissioner  prior  to  sale  of  covered  securities.  Such 
inf  orniation  is  open  to  the  public. 

California :  No  sale  or  offer  of  sale  of  covered  securities  is  permis- 
isble  without  a  permit  of  the  corporation  commissioner  after  filing 
required  iiiformation  giving  full  details. 

Colorado:  Issuers  of  securities  within  the  scope  of  the  act  must 
file  prospectus  with  commissioner  of  securities  within  12  months  next 
preceding  offering:  name  and  address  of  issuer;  date  busiiiess  com- 
menced ;  location  and  nature  of  undertaking;  details  of  capital ;  classes 
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of  securities,  of  stock  and  payment;  amount  of  proposed  issue  and 
application  of  proceeds;  details  of  organization  expenses,  if  venture 
is  less  than  3  years  old  *  *  *.  Statement  of  the  interest  of  each  director 
in  property   and  compensation  agreement  with  salesmen. 

District  of  Columbia :  Covered  by  Federal  Securities  and  Exchange 
Act. 

Florida :  Has  adopted  the  uniform  Sale  of  Securities  Act  with  slight 
revisions. 

Georgia:  Unless  registered  under  Federal  Securities  Act  of  1933, 
securities  must  be  registered  with  the  secretary  of  state  and  prospectus 
must  include:  name  and  address  of  main  office  of  issuer;  title  and 
amount  of  securities;  total  offering  price;  *  *  *  balance  sheet  certi- 
fied by  independent  certified  public  accountant  *  *  *  profit  and  loss 
statement  for  3  years  back  *  *  *. 

Idaho :  Law  requires  full  information  concerning  securities  to  be  sold 
to  be  filed  with  the  department  of  finance. 

Illinois:  Covered  securities  must  be  registered  by  "notification," 
"description,"  or  "qualification." 

Iowa:  Report  required  must  include  a  balance  sheet,  statement  of 
income,  expenses  and  fees  for  fiscal  year,  plus  a  certified  copy  of 
articles,  amendments  and  bylaws. 

Moreover,  many  States  require  the  filing  of  periodic  reports  with  the 
secretary  of  state  and  compel  the  directors  to  lay  annual  balance 
sheets  before  the  stocldiolders.  Reference  need  only  be  made  to  sections 
47-50  of  chapter  156  of  the  Massachusetts  General  Law : 

Annual  Reports 

"Sec.  47.  Time;  content. 

"Every  corporation  shall  annually  *  *  *  prepare  and  submit  to 
the  commissioner  a  report  of  condition  which  shall  be  signed  and 
sworn  to  *  *  *  stating : 

"1.  The  name  of  the  corporation. 

"2.  The  location  (with  street  address  of  its  principal  office  *  *  *), 

"3.  The  date  of  its  last  preceding  annual  meeting. 

"4.  The  total  amount  of  its  authorized  capital  stock  *  *  *  the 
amount  of  stock  with  par  value  *  *  *  without  par  value,  issued  and 
outstanding  and  the  amount  paid  thereon  *  *  *. 

"5.  The  names  and  addresses  of  all  the  directors  and  officers  of  the 
corporation,  and  the  date  on  which  the  term  of  office  of  each  expires. 

"6.  A  statement  of  assets  and  liabilities  of  the  corporation  as  of 
the  date  of  the  end  of  its  last  fiscal  year,  to  he  made  in  such  form  as  the 
commissioner  shall  'prescribe. 

"Sec.  48.  Approval  of  commission,  filing;  public  inspection.  *  *  * 
the  State  Secretary  *  *  *  shall  receive  and  preserve  it  (the  report) 
in  book  form  convenient  for  reference  and  open  to  public  inspection.- 

"Sec.  49.  Auditor's  statement ;  selection  of  auditors ;  filing  of  state- 
ment *  *  *  a  corporation  which  has  issued  capital  stock  of  one  hundred 
thousand  dollars  or  more  *  *  *  shall  file  (accompany  its  report  to- 
the  commissioner)  a  written  statement  on  oath  by  an  auditor  that 
such  report  represents  the  true  conditions  of  the  affairs  of  such 
corporation  *  *  *. 

"Sec.  50.  Failure  to  file;  penalty.  *  *  *  If  a  corporation  fails  for 
two  successive  years  to  file  its  annual  report  of  condition  the  supreme 
judicial  court  *  *  *  may  decree  a  dissolution  of  the  corporation." 
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A  partial  list  of  other  State  requirements  for  annual  reports  follows : 

Alabama:  Corporation  must  file  annual  report  giving  names  and 
addresses  of  residents  of  Alabama  who  hold  its  shares  of  stock  and 
outstanding  bonds  on  specified  date  over  the  past  5  years. 

Alaska  :  Annual  report :  amount  of  capital  stock  and  amount  actually 
issued;  amount  of  debts;  amount  of  assets;  names  and  addresses  of 
directors  and  officers. 

Arizona:  Annual  report:  assets,  liabilities,  accumulations,  capital 
stock  paid  up  and  issued,  all  real  and  personal  property  and  situation 
of  same.  Corporation  commission  has  power  to  supervise  and  regu- 
late all  public  service  corporations,  and  to  inspect  books,  papers,  bus- 
iness methods  and  affairs  of  corporations  offering  stock  to  the  public 
(Arizona  Constitution,  art.  XV,  sec.  4) . 

Arkansas:  Annually  on  forms  prescribed  by  public  service  com- 
mission. 

Colorado  :  Annually  with  secretary  of  State  to  include  indebtedness 
of  cor])oration  and  all  other  information  necessary  to  show  financial 
condition  of  corporation. 

Connecticut:  Annually  from  corporations  organized  under  joint 
stock  law  and  ceitain  specially  chartered  corporations  with  the  secre- 
tary of  State. 

District  of  Columbia:  Annually  to  contain,  in  general,  same  but 
current  infonnation  included  in  certificate. 

Florida :  Annually  to  contain  in  addition  to  specified  data,  all  other 
such  information  as  may  be  necessary  for  the  secretary  of  state  to 
have  in  carrying  out  tlie  provisions  of  the  law. 

Georgia :  Annual  report  to  secretary  of  state  showing  name,  where, 
when,  and  by  what  authority  incorporated,  amount  of  capital  stock, 
nature  of  business,  and  location  of  principal  office. 

Idaho:  Annual  report  must  include  only  information  as  to  stock. 

Illinois :  Reports  must  be  on  forms  prescribed  and  furnished  by  the 
secretary  of  state. 

Indiana:  Every  corporation  must  file  with  the  secretary  of  state, 
annually,  a  report  of  the  condition  of  the  corporation. 

Iowa :  Annual  re])ort  must  include  name  and  addresses  of  corpora- 
tion, amount  of  capital  stock  authorized,  amount  issued  and  outstand- 
ino-,  its  par  value,  and  amount  of  conrmon  and  preferred;  names  and 
addresses  of  officers  and  directors, 

Kansas :  Annually  to  the  secretary  of  state ;  it  must  include,  among 
other  tilings,  assets  and  liabilities  and  changes,  if  any,  since  last  report. 

Michigan:  Reports  annually  must  contain  sufficient  infonnation  to 
show  condition  of  corporation  at  close  of  last  fiscal  year. 

JSIissouri :  Annual  reports  must  include  balance  sheet  as  of  preceding 
fiscal  year  and  special  reports  as  to  the  financial  condition  may  be 
required  at  any  time. 

New  HamjDshire :  Annual  report,  must  include,  among  other  things, 
the  total  assets  and  liabilities  of  the  corporation  and  the  report  must 
be  made  on  forms  provided  by  the  secretary  of  state. 

Ohio :  A  financial  statement  must  be  made  annually  to  stockholders 
and  to  State  on  prescribed  form. 

Oregon :  An  annual  report  must  be  made  to  the  corporation  com- 
missioner on  forms  he  supplies. 

Pennsylvania :  The  annual  report  to  stockholders  must  contain, 
unless  otherwise  provided  by  bylaw,  a  summary  of  assets  and  liabili- 
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ties;  deficit  aiid  how  acquired  or  created;  balance  sheet,  income  and 
profit  and  loss  statement  ordinarily  used  by  accountants  for  the  par- 
ticular business. 

Without  exception^  stockholders  in  any  State  may  require  a  corpora- 
tion to  open  up  the  corporate  books  and  records  for  inspection,  at 
reasonable  times  and  for  valid  purposes.  This  is  a  common  law  right 
which  in  some  States  has  been  expanded  by  statute,  as  Alabama,  Cali- 
fornia, Colorado,  Illinois,  Kansas,  Kentucky,  Maine,  Massachusetts, 
Oregon,  New  Hampshire,  Texas,  Washington,  and  Wisconsin.  This  in 
many  instances  amounts  to  a  publication  of  the  information.  Examples 
of  several  statutoiy  i-equirements  follow  : 

Alabama :  Stockholder  has  the  right  of  access  to  inspection  of  and 
examination  in  person  or  by  agent  of  books,  records,  and  papers  of 
the  corporation  at  reasonable  and  proper  times. 

California :  A  stockholder  with  10  percent  of  shares  represented  at 
any  stockholders'  meeting  must  be  granted  access  to  books  and  records 
of  the  corporation. 

Colorado:  Stockholders  have  the  right  of  access  to  the  books  and 
accounts  at  the  office  of  the  corporation. 

Delaware:  The  proper  manner  of  enforcing  inspection  of  the 
cor]iorate  books  is  bv  mandamus. 

District  of  Columbia :  The  shareholders  owning  an  aggregate  of  at 
least  5  percent  of  all  the  outstanding  shares  must  be  granted  access 
to  the  books  and  records  of  the  corporation. 

Idaho :  The  book  of  bylaws  must  be  kept  open  to  the  public  during 
business  hours. 

Illinois:  Any  person  who  has  been  a  stockholder  for  at  least  6 
months,  or  shareholders  holding  at  least  5  percent  of  outstanding  stock 
must  lie  granted  access  to  all  books  and  records  of  account,  minutes, 
and  other  records. 

The  certificate  or  articles  of  incorporation  originally  filed  before 
a  corporation  may  be  formed,  must  contain  at  least  the  following 
data  in  every  State : 

1.  Name  of  corporation. 

2.  Objects  of  corporation. 

3.  Location  of  principal  office. 

4.  Amount  of  authorized  capital  stock. 

5.  Period  of  duration  of  corporation,  if  any. 

Examples  of  additional  information  that  must  be  included  can  be 
seen  in  the  following : 

Alaska :  The  highest  amount  of  indebtedness  to  which  corporation 
may  be  subjected;  the  number  of  directors  (at  least  three)  ;  names  and 
residences  of  incorporators ;  any  restrictions  on  the  rights  of  j^articular 
shares  of  stock. 

Arizona:  By  what  officers  the  affairs  of  the  corporation  are  to  be 
conducted  and  the  time  when  they  are  to  be  elected;  the  highest 
amount  of  indebtedness ;  whether  the  private  property  of  stockholders 
is  to  be  exempt  from  the  corporate  debts ;  the  articles  must  be  published 
at  least  six  times  in  the  newspaper  in  the  county  of  the  principal  office. 

California:  Any  restrictions  on  the  rights  of  any  class  or  issue  of 
stocks ;  the  number  of  directors  (at  least  three) . 

Colorado :  The  preferences  and  rights  of  restrictions  on  each  class  of 
stock  authorized ;  the  names  of  the  directors  (at  least  three) . 
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Delaware :  The  name  and  address  of  the  resident  agent ;  the  capital 
with  which  the  business  is  to  be  started,  not  under  $1,000 ;  a  description 
of  the  classes  of  stock  and  preferences. 

District  of  Columbia :  The  preferences  and  rights  of  each  class  of 
stocks;  the  minimum  amount  of  capital  for  starting  the  business  (not 
less  than  $1,000) ;  any  provision  for  the  regulation  of  the  internal  af- 
fairs of  the  corporation. 

Florida:  The  characteristics  of  every  class  or  series  of  shares  of 
stock;  the  amount  of  capital  with  which  the  business  is  to  be  started 
(not  less  than  $500). 

Illinois :  Any  provision  for  the  regulation  of  the  internal  affairs  of 
the  corporation  and  any  restrictions  on  the  rights  of  the  stockholders. 

Officers  and  directors  must  rc'port 

A  director  occupies  a  fiduciary  or  quasi-fiduciary  relation  to  a 
corporation  and  its  stockholders  in  the  following  States:  Arkansas, 
California,  Connecticut,  Delaware,  Florida,  Idaho,  Illinois,  Indiana, 
Iowa,  Louisiana,  Maryland,  Massachusetts,  Michigan,  Minnesota, 
Missouri,  Montana,  Nebraska,  New  Jersey,  New  York,  North  Caro- 
lina, Ohio,  Oklahoma,  Pemisylvania,  South  Dakota,  Texas,  Utah, 
Virginia,  West  Virginia,  and  Wisconsin. 

The  director's  position  is  one  of  trust  and  is  frequently  denominated 
a  trustee  under  an  implied  or  constructive  trust,  and  held  accountable 
in  equity  for  his  actions.  He  is  bound  to  act  with  fidelity,  the  utmost 
good  faith  and  subordinate  his  private  and  personal  interests  to  his 
trust  duty  in  the  event  of  any  conflict. 

Generally  speaking,  this  same  relationship  is  applied  as  between  an 
officer  and  a  corporation  or  its  stockholders.  Officers  are  held  to  strict 
accountability  and  become  personally  liable  for  breaches  of  trust. 

With  both  directors  and  officers,  and  accounting  for  activities  can 
be  obtained  in  proper  motion  in  a  court  of  equity  by  the  stockholders. 
This  is  one  of  the  best  protections  available  to  stockholders. 

Special  State  regulation 

State  regulation  of  insurance  companies  is  chiefly  through  the  li- 
censing power.  Most  States  provide  for  annual  licenses.  The  control 
of  the  financial  operations  is  exercised  by  the  States  chiefly  through 
computing  the  reserve  liability,  computing  the  value  of  assets,  con- 
trolling investments,  controlling  expenditures,  and  approving  reorga- 
nization, reinsurance  and  consolidation.  (See  Connecticut  General 
Statutes,  sec.  412 ;  Georgia  Code  sec.  56-810 ;  Illinois  Kevised  Statutes, 
ch.  72,  sees.  596  and  775;  Iowa  Code,  sec.  511.8(13)  ;  Kansas  General 
Statutes,  sees.  40-234,  40-409,  40-1109;  Kentucky  Revised  Statutes, 
sees.  296.250  and  297.170;  Massachusetts  Laws,  ch.  175,  sec.  1-194; 
Minnesota  Revised  Statutes,  sees.  60-68  and  65.01;  New  York  In- 
surance Law,  ch.  28,  sees.  9,  20,  32,  86,  97,  and  98 ;  Oliio  General  Code, 
sees.  9351-9355 ;  South  Carolina  Code  of  Laws,  sees.  7944  and  7951 ; 
Wisconsin  Statutes,  sees.  203.33-203.49.) 

FEDERAL  LAWS 

There  are  reports  required  of  corporations  under  Federal  law.  The 
Securities  and  Exchange  Commission  requires  amiual  reports  and,  in 
many  situations,  quarterly  reports  from  every  issuer  of  a  security  reg- 
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istered  on  a  national  securities  exchange,  covering  information  in  detail 
concerning  corporate  earnings  and  expenditures,  including  i-emunera- 
tion  of  directors  and  officei-s.  (See  15  U.S.C.  78m.)  In  addition  to  re- 
ports from  corporations  whose  securities  are  listed  on  any  national 
exchange,  corporations  with  more  than  $2  million  outstand'ing  shares 
must  file  detailed  reports.  (See  SEC  forms  lOK,  9K,  8K.) 

Every  registered  holding  company'  and  every  mutual  service  com- 
pany covered  by  the  Public  Utility  Holding  Company  Act  of  1935 
must  render  detailed  reports  to  the  Security  and  Exchange  Commis- 
sion on  its  financial  condition,  structure,  and  transactions,  and  permit 
the  Commission  to  examine  all  books  and  records. 

Electric  utilities  and  natural  gas  companies 

The  Federal  Power  Commission  has  the  power  to  examine  the 
books  and  accounts  of  licensees.  It  may  require  licensees  to  submit 
reports.  (See  16  U.S.C.  825.)  This  agency  has  jurisdiction  over  electric 
utilities  engaged  in  interstate  commerce  or  those  on  navigable  waters 
or  public  lands.  This  agency  also  exercises  jurisdiction  over  natural  gas 
companies,  from  which  it  may  require  periodic  and  special  reports 
and  prescribe  forms  of  accounts.  (See  15  U.S.C.  717g.) 

Telephone  and  telegraph  companies 

The  Federal  Commmiications  Commission  exercises  broad  authority 
over  broadcasting,  telephone  and  telegraph  companies.  Public  dis- 
closure of  activities  and  internal  operations  of  broadcasting  companies 
is  accomplished  through  the  regular  scrutiny  of  licenses.  Similar  con- 
trol is  exercised  over  telephone  and  telegraph  companies  by  requiring 
complete  publication  through  reports  of  any  data.  (See  47  U.S.C.  219 
and  220.) 

Banking 

Federal  control  over  the  banking  industry  is  exercised  by  the  Comp- 
troller of  the  Currency,  the  Federal  Reserve  Board  and  the  Federal 
Deposit  Insurance  Corporation.  Reports  required  of  banks  to  the 
Federal  Government,  published  in  abbreviated  form  in  newspapers, 
are  the  most  complete  of  any  corporate  reporting  forms.  (See  12  U.S.C. 
161-164  and  sec.  481  among  the  other  sections  of  title  12  of  the  United 
States  Code. ) 

The  Federal  Trade  Commission  under  15  U.S.C.  46(b)  may  and 
does  require  of  corporations  in  commerce  to  file  annnual  and/or  special 
reports  or  to  answer  in  writing  specific  questions  regarding  the  organi- 
zation, business,  conduct,  practices,  management  and  its  relations  with 
other  corporations,  partnerships,  and  individuals  of  the  respective 
corporations. 

Nowhere  are  more  detailed  and  comprehensive  reports  made  to  the 
Federal  Government  than  those  required  of  railroads  and  motor  car- 
riers Dy  the  Interstate  Commerce  Commission.  For  all  practical  pur- 
poses the  ICC  has  a  duplicate  set  of  books  from  every  carrier  subject 
to  this  jurisdiction. 

Appendix  D 
The  False  Doctrine  of  Mutuality  in  Labor  Legislation 

Wlien  the  legislation  wdiich  became  the  Taft-Hartley  Act  was 
under  discussion  in  1947,  labor  unions  for  the  first  time  raised  the 
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issue  of  "mutuality.-'  They  objected  strenuously  to  the  provision 
which  became  law  in  the  Taft-Hartley  Act,  requiring  officers  of  labor 
unions  to  file  non-Communist  affidavits  with  the  Xational  Labor  Eela- 
tions  Board  as  a  condition  precedent  to  enjoying  the  privileges  granted 
by  the  Taft-Hartley  Act.  It  was  their  contention  that  this  provision 
was  discriminatoiy  because  the  act  contained  no  similar  requirement 
with  respect  to  employers. 

From  that  day  to  this  the  unions  have  not  only  insisted  upon  the 
alleged  discriminatory  nature  of  this  requirement  but  have  developed 
a  position  which  in  substance  holds  that  any  legislative  limitation 
or  restriction  imposed  on  labor  unions  must,  to  be  fair,  also  be  imposed 
upon  management. 

In  the  hearings  on  Taft-Hartley  in  1947,  the  testimony  and  the 
evidence  made  it  overwhelmingly  clear  that  there  were  substantial 
segments  of  the  labor  movement  which  were  either  under  the  control 
of  the  Communist  Party  or  were  led  by  officers  who  were  themselves 
either  Communists  or  strongly  sympathetic  to  communism.  Not  one 
shred  of  testimony  was  adduced  indicating  that  a  similar  situation 
existed  with  respect  to  management.  It  seemed  perfectly  natural 
therefore  to  the  Congress  to  direct  its  legislation  to  the  area  where  the 
evil  was  known  to  exist  and  that  no  mechanical  rule  of  mutuality 
need  be  applied. 

In  the  hearings  on  labor  legislation  during  subsequent  sessions  of 
the  Congress  the  unions  again  insistently  reiterated  the  doctrine  of 
mutuality.  Wherever  proposed  legislation  is  designed  to  correct  some 
evil  or  abuse  which  has  been  found  characteristic  of  the  labor  move- 
ment or  of  some  particular  segment  of  it,  the  labor  union  leaders  have 
contended  that  no  such  legislation  should  be  adopted  unless  similar 
limitations  are  imposed  on  management.  It  is  the  contention  of  this 
memorandum  that  "mutuality"  as  it  has  been  raised  is  almost  without 
exception  a  false  issue. 

The  characteristics  of  organized  labor  and  management,  even  in 
their  relations  vrith  each  other,  differ  so  fundamentally  that  only  in  a 
few  instances  is  it  desirable  to  enact  parallel  requirements  for  each. 
What  is  more,  despite  the  contention  of  the  union  leaders  that  failure 
to  apply  the  doctrine  of  mutuality  constitutes  discrimination,  even  a 
casual  examination  of  the  legislation  on  the  statute  books  reveals  that 
labor  unions  enjoy  privileges  and  immunities  enjoyed  by  no  other 
private  organization  or  institution,  certainly  not  by  management,  and 
is  free  from  the  tremendous  volume  of  regulatory  and  restrictive 
legislation  which  applies  to  business  exclusively.  In  other  words  that 
labor  itself  is  the  beneficiary  of  a  widespread  lack  of  "mutuality." 

A  quarter  of  a  century  ago  unions  as  contrasted  with  management 
were  sm.all  and  weak.  Special  immunities  and  privileges  were  deemed 
essential  to  estal>lisli  some  approach  to  an  equality  in  strength.  This, 
as  has  been  indicated,  has  been  achieved  by  an  extensive  regulation 
of  business  on  the  one  hand  from  which  unions  are  almost  entirely 
free,  and  by  the  grants  of  privileges  and  immunities  to  unions  which 
business  does  not  enjoy. 

During  the  past  quarter  of  a  century  unions  have  grown  strong, 
large,  and  powerful  and  the  inequality  from  which  they  suffered  as 
they  faced  management  during  the  past,  in  most  instances  no  longer 
exists.  In  a  studj'-  published  last  year  by  the  Fund  for  the  Kepublic 
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(Mititled  "Unions  and  Union  Leaders  of  Their  Own  Choosing,"  Clark 
Kerr,  president  of  the  University  of  California,  former  member  of  the 
War  Labor  Board,  presently  a  member  of  the  United  Automobile 
Workers  Review  Board,  and  himself  universally  regarded  as  a  top 
expert  in  the  labor  field,  had  this  to  say : 

"A  quarter  of  a  century  later — today — unions  are  well  established 
and  secure  in  most  major  industries  of  the  Nation.  Their  members 
number  18  million.  They  can  close  down  even  the  giants  of  American 
industry — General  Motors  and  United  States  Steel.  They  negotiate 
100,000  contracts  covering  the  working  rules  that  guide  and  govern 
important  aspects  of  the  life  of  industrial  men  in  nearly  every  trade 
and  every  industry  and  nearly  every  town.  Income,  leisure,  job 
security,  retirement,  pace  of  work,  job  opportunities,  discipline — all 
are  affected  by  union  participation  in  the  rulemaking  process.  And 
union  influence  extends  outside  the  industrial  government  of  the 
Nation  into  its  political  processes  too.  Unions  affect  the  selection 
and  the  election  of  candidates.  They  are  intimately  woven  into 
much  of  our  economic  and  political  life." 

Having  thus  pointed  out  that  labor  unions  are  no  longer  the  weak  and 
ineffectual  organizations  of  25  years  ago,  President  Kerr  manifests 
his  own  skepticism  with  respect  to  the  doctrine  of  mutuality.  In  the 
same  pamphlet  he  points  out  fundamental  differences  between  labor 
unions  and  corporations  and  in  so  doing  clearly  implies  that  the 
reg-ulation  of  one  need  not  be  paralleled  by  an  identical  or  similar 
regulation  of  the  other. 

"'The  great  current  issue  is  the  impact  of  the  union  on  the  freedom 
of  the  worker.  This  issue  is  not  simple;  it  is  most  complex.  It  is 
one  that  runs  through  all  or  nearly  all  of  the  union  movement  and  is 
central  to  its  very  existence.  While  not  unknown  as  an  issue  in  the 
spheres  of  Government  and  the  corporation,  it  is  less  intensely  mani- 
fested there  at  the  present  time.  Our  Nation  has  had  a  long,  suc- 
cessful experience  in  creating  a  democratic  framework  for  our  Gov- 
ernment and  protecting  the  liberties  of  individual  citizens.  Our 
corporations  are  not  expected  to  be  run  on  a  democratic  basis.  They 
are  founded  on  the  model  of  the  individual  entrepreneur  making  his 
own  decisions;  and  corporations  seldom  have  either  a  captive  labor 
force  or  captive  consumers  (when  they  do  have  captive  consumers 
they  are  usually  subject  to  State  control) . 

"The  unions  are  different.  They  have  not  had,  like  our  Govern- 
ment, a  long  and  successful  experience  in  developing  a  system  of 
checks  and  balances,  in  limiting  their  sphere  of  endeavor,  in  defining 
and  protecting  the  internal  rights  of  their  members.  Unlike  the  cor- 
poration, they  are  founded  on  the  assumption  of  internal  democracy. 
They  are  associations  of  individuals,  not  collections  of  capital  funds. 
Moreover^  increasingly  they  have  a  captive  memhershi/p.  It  is  usually 
not  possible  for  a  union  member  just  to  withdraw  in  protest,  without 
penalty,  if  he  does  not  like  the  organization,  its  leaders,  or  its  policy. 
We  have  here,  most  frequently,  a  more  or  less  compulsory  organiza- 
tion with  substantial  impact  on  the  lives  of  its  members."  [Emphasis 
supplied.] 

On  May  8,  1958,  Clyde  Summers,  professor  at  the  Yale  University 
Law  School,  and  formerly  chairman  of  a  special  committee  appointed 
by  Governor  Harriman  of  New  York  to  investigate  misconduct  in 
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iahor  unions,  testified  before  the  Labor  Subcommittee  of  the  Senate 
Committee  on  Labor  and  Public  Welfare.  Professor  Summers  testi- 
fied at  considerable  length  on  the  issue  of  democracy  in  unions. 
Earlier  in  the  year,  Professor  Summers  had  written  an  article  which 
was  published  in  the  Social-Democratic  magazine,  The  New  Leader, 
of  February  10,  1958,  and  in  it  he  had  something  significant  to  say 
about  the  doctrine  of  mutually;  we  quote: 

"The  lack  of  union  democracy  is  sometimes  excused  by  pointing 
to  the  lack  of  democracy  in  corporations.  Why  should  we  criticize 
union  officers  for  acting  without  consulting  their  members  when  cor- 
poration officers  act  without  consulting  stockholders?  This  tends  to 
hide  vital  distinctions  behind  an  appeal  to  verbal  equality.  The  man. 
who  works  in  a  shop  works  under  the  jurisdiction  of  the  union,  which 
makes  contracts  legally  binding  on  him  despite  his  dissent.  The  core 
of  his  working  life,  the  very  source  of  his  livelihood,  is  governed  by 
the  contract  which  the  union  makes.  It  tells  him  when  he  shall 
work,  what  he  shall  do,  and  how  he  shall  work.  It  defines  maternity 
benefits  and  retirement  rights — from  the  cradle  to  the  grave.  Con- 
trast this  with  a  man  who  owns  a  share  of  stock.  The  corporation 
determines  only  whether  he  shall  receive  4  percent  or  6  percent  on  his 
investment.  If  a  worker  does  not  like  his  union,  it  is  said,  he  can 
quit  and  seek  other  work.  But  the  teamster  cannot  escape  Hojfa  unless 
he  stops  driving,  the  operating  engineer  cannot  escape  Moloney  unless 
lie  ohandons  his  hull  dozer  ^  and  the  carpenter  cannot  escape  Hutcheson 
unless  he  discards  his  saw.  The  corporate  shareholder  who  disagrees 
with  the  directors  can,  for  the  most  part,  sell  his  stock  and  buy  another 
on  the  open  market.  Few  corporate  monopolies  exist  in  which  any  per- 
son is  not  free  to  join  as  stockholder,  and  without  inquiry  as  to  race, 
sex,  or  political  beliefs.  Nor  do  corporations  have  power  to  expel  those 
who  cause  trouble.  The  same  is  not  true  of  unions.  In  short,  the  union 
has  an  all-encompassing  compulsory  power  over  vital  elements  of  the 
existence  of  every  person  for  whom  they  bargain.  To  compare  union 
membership  to  stock  shareholding  is  to  be  blind  to  industrial  realities." 
[Emphasis  supplied.] 

It  is  plain  that  the  disinterested  experts  in  the  field  of  labor,  and 
labor-management  relations  regard  it  as  absurd  to  insist  that  every 
regulation  imposed  upon  labor  is  discriminatory  unless  it  is  also 
imposed  upon  management.  Thus  Prof.  Archibald  Cox  of  the  Har- 
vard Law  School  in  his  statement  before  the  Senate  Labor  Subcom- 
mittee on  IMay  6, 1958,  stated,  and  I  quote : 

"I  submit  that  it  is  a  shortsighted  mistake  to  argue  that  every  law 
must  apply  in  the  same  fashion  to  both  employers  and  labor  unions. 
Business  organizations  and  trade  organizations  have  different  charac- 
teristics; they  serve  different  functions  in  society;  and  they  face 
different  problems.  Labor  unions  pay  no  tax  upon  mxost  of  their 
income.  This  is  sound  legislative  policy,  but  if  the  false  notion  of 
exactly  parallel  treatment  were  followed,  they  would  be  subject  to 
tax.  Labor  unions  are  not  subject  to  the  antitrust  laws  in  the  same 
manner  as  business  firms.  Again  the  diverse  treatment  is  based  upon 
sound  policy,  although  parallelism  would  require  us  to  abolish  the 
exemption." 

And  again, 
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"Trade  unions  have  a  special  status  under  the  National  Labor 
Relations  Act.  As  a  result  their  officials  have  great  power  over  the 
lives  and  welfare  not  only  of  their  members  but  of  all  employees  for 
whom  they  act  as  bai'gaining  representative — much  more  power  than 
corporations  hold  over  their  stockholders." 

On  May  21, 1958,  Professor  of  Economics  Richard  Lester,  of  Prince- 
ton University,  appeared  before  the  Labor  Subcommittee  and  in  the 
course  of  his  testimony  made  the  following  statement : 

"I  personally  have  been  very  skeptical  of  too  many  of  these  analo- 
gies and  too  many  notions  that  everything  that  management  does, 
unions  should  do;  or  union  does,  management  should  do.  Because  I 
think  there  is  a  significant  difference  between  management  and  unions. 
For  that  reason  I  have  not,  for  example,  approved  putting  unions  under 
the  antitrust  laws  in  the  way  that  some  people  have  proposed;  and 
therefore  I  do  think  that  you  have  got  to  be  careful  that  you  do  not 
try  to — just  because  you  think  something  is  appropriate  for  unions  or 
something  is  appropriate  for  management,  it  should  not  automatically 
be  true  it  should  be  imposed  on  the  other." 

Prof.  Archibald  Cox  not  only  adopts  the  same  view,  but  n.s  we  have 
seen,  emphasizes  the  special  statutory  privileges  enjoyed  by  labor 
unions.  In  his  testiniony  before  the  subcommittee  previously  referred 
to,  he  asserts  that  the  Federal  Government  has  the  responsibility  to 
take  reasonable  measures  to  enforce  the  fiduciary  duties  of  union  of- 
ficials and  to  insure  internal  union  democracy : 

'"The  Government  has  tliis  duty  because  labor  unions  enjoy  their 
present  power  by  virtue  of  Federal  statutes,  chiefly  the  National  Labor 
Relations  Act.  Other  voluntary  associations  are  different  in  two  re- 
spects: (1)  they  lack  the  statutory  power  of  a  union  designated  as  a 
bargaining  representative;  (2)  no  other  voluntary  association  has  as 
much  power  over  an  individual's  livelihood  and  opportunities  or  over 
the  rules  governing  his  daily  life.  The  union  bulks  much  larger  in  the 
life  of  a  worker  than  a  corporation  in  the  affairs  of  a  stockholder." 

Thus  it  seems  apparent  that  the  principle  of  applying  parallel 
limitations  upon  management  whenever  such  limitatioiis  are  imposed 
on  labor  unions  is  completely  without  justification.  As  a  matter  of 
fact,  an  examination  of  existing  legislation  demonstrates  conclusively 
that  the  degree  of  regulation,  restriction,  and  limitation  imposed  by 
the  Federal  Government  on  business  enterprises  is  far  in  excess  of 
that  which  is  imposed  on  labor  unions.  In  contrast,  labor  unions  are 
more  or  less  unregulated  by  the  Federal  Government  and  enjoy  privi- 
leges and  immunities  which  business  enterprise  does  not  enjoy. 

Thus  both  management  and  labor  unions  are  regulated  in  their 
labor  relations  under  the  Labor-Management  Relations  Act  of  1947 
(Taft-Hartley  Act)  and  the  Railway  Labor  Act.  On  the  other  hand, 
business  enterprise,  in  its  various  aspects,  is  regulated  by  the  Depart- 
ment of  Justice  under  the  antitrust  laws,  by  the  Federal  Trade  Com- 
mission, th.Q  Interstate  Commerce  Commission,  the  Securities  and  Ex- 
change Commission,  the  Federal  Communications  Commission,  the 
Federal  Power  Commission,  the  Civil  Aeronautics  Administration, 
and  the  Civil  Aeronautics  Board.  The  Department  of  Labor  regulates 
business  enterprise  under  the  Fair  Labor  Standards  Act  with  respect 
to  minimum  wages,  overtime,  and  child  labor,  as  well  as  under  the 
Davis-Bacon  Act,  the  Walsh-Healey  Public  Contracts  Act,  the  Cope- 
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land  Antikickback  Act,  and  the  8-hour  laws.  With  respect  to  all  of 
this  regulation  of  business,  there  is  no  equivalent  or  similar  regulution 
of  labor  unions.  To  the  contrary,  the  statutes  administered  by  the 
Department  of  Labor,  which  I  have  just  enumerated,  not  only  regulate 
business  but  do  so  on  behalf  of  labor. 

The  Federal  Government  regulates  business  activity  in  many  of  its 
other  aspects.  For  example,  maritime  affairs,  meat  and  poultry  inspec- 
tion, food  and  drug  inspection,  mining  operations,  banking,  insurance, 
veterans'  affairs,  foreign  operations,  etc.  The  Government  Contract 
Committee  prohibits  employers  who  are  parties  to  Government  con- 
tracts from  engaging  in  discrimination  against  employees  or  appli- 
cants for  employment  because  of  race,  creed,  sex  or  national  origin, 
but  there  is  no  similar  requirement  with  respect  to  admission  to  mem- 
bership in  the  labor  unions  which  bargain  collectively  with  those 
Government  contractors. 

There  are  two  statutes  regulating  labor  unions,  the  Lea  (Anti- 
Petrillo)  Act  and  the  Hobbs  (Antiracketeering)  Act.  On  the  other 
hand,  employers  are  regailated  by  the  Bj^rnes  (Antistrikebreaker) 
Act. 

A^Hien  it  comes  to  immunities,  business  enterpi-ises  enjoy  none  wliile 
labor  unions  enjoy  many.  The  latter  are  immune  from  the  Federal 
income  tax  and  similar  taxes  in  a  number  of  the  States.  Only  employ- 
ers pay  the  unemployment  compensation  tax,  the  railroad  unemploy- 
ment insurance  tax,  and  the  payments  required  under  workmen's 
compensation  laws  by  botli  Federal  and  State  Governments.  Unions 
are  not  subject  to  the  Federal  antitrust  laws  and  have  substantial 
immunity  from  the  granting  of  injunctions  against  them  bv  the 
Federal  courts  under  the  Norris-LaGuardia  Act  and  in  some  States 
which  have  little  Norris-LaGuardia  Acts. 

Among  the  additional  privileges  and  immunities  enjoyed  by  labor 
unions  are  the  following : 

1.  The  Federal  Government  in  the  Taft-Hartley  Act  specifically 
guarantees  them  against  interference  with  their  internal  afli'airs.  nor 
are  they  required  to  be  incorporated  under  either  State  or  Federal  law. 
Corporations  on  the  other  hand  owe  their  existence  to  State  corpora- 
tion law  and  their  activities  are  limited  to  the  provisions  of  their 
corporate  charters  which  are  required  to  be  in  conformity  with  State 
law. 

2.  Labor  unions  have  immunity  against  the  misconduct  of  their 
membere  who  are  engaged  in  union  activity  as,  for  example,  strilces 
and  picketing.  This  kind  of  immunity  is  not  possessed  by  other  types 
of  unincorporated  associations. 

3.  Labor  unions  enjoy  the  right  to  bargain  exclusively  for  all  the 
employees  in  the  unit,  including  those  emplovees  who  are  not  members 
and  even  those  who  are  strongly  opposed  to  the  union.  This  can 
mean,  as  it  often  does,  that  a  union  selected  as  the  bargaining  agent 
by  as  few  as  25  percent  of  the  employees  in  the  union  becomes  the 
bargaining  spokesman  for  all  the  employees. 

4.  Labor  unions  are  not  subject  to  anything  similar  or  equivalent 
to  suits  by  minority  corporate  stockholders  against  their  corporations. 

5.  Through  collective  bargaining  contracts  labor  unions  mav 
require  union  membership  as  a  condition  of  continued  employment 
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although  employers  are  forbidden  by  law  to  require  nonmembership 
in  a  union  as  a  condition  of  employment. 

6.  Unions  enjoy  a  right  to  strike  without  either  the  union  or  its 
members  being-  penalized  therefor.  If  the  strike  results  from  the 
employer's  unfair  labor  practice,  the  strikers  cannot  be  replaced. 
The  employer  does  not  have  any  equivalent  right  to  engage  in  a  lock- 
out, except  in  two  types  of  situations,  both  extremely  rare  and  both 
of  minor  significance.  All  other  types  of  lockout  are  illegal  under  the 
Taft-Hartley  Act. 

7.  The  prohibition  imposed  on  unions  by  the  Taft-Hartley  Act 
against  restraint  and  coercion  of  employees  is  limited  to  physical 
violence,  direct  economic  coercion  or  to  threats  of  either  of  these  two 
types  of  conduct.  On  the  other  hand,  the  prohibition  imposed  on 
employers  mider  the  act  is  against  interference  as  well  as  restraint 
and  coercion,  and  goes  far  beyond  the  violence  and  direct  economic 
coercion  which  is  forbidden  to  unions. 

8.  When  management  discriminates  against  an  employee  in  viola- 
tion of  the  Taft-Hartley  Act,  the  Board  may  issue  not  only  a  cease- 
and-desist  order  but  may  require  the  employer  to  reinstate  such  em- 
ployee and  to  pay  him  backpay  as  well.  These  remedies  are  in 
substance  sufficient  to  take  care  of  most  of  the  unfair  labor  practices 
committed  by  employers  and  to  restore  employees  to  the  status  they 
would  have  enjoyed  if  the  unfair  labor  practice  had  not  been  com- 
mitted. Unions,  on  the  other  hand,  even  though  they  may  engage 
in  illegal  conduct  which  results  in  loss  of  pay  for  employees,  are  not 
required  to  compensate  employees  for  such  loss,  except  where  the 
union  itself  was  responsible  for  causing  an  employer  to  discriminate. 
Thus  an  illegal  mass  picket  line  where  picketing  denies  access  to  the 
plant  to  employees  who  wish  to  continue  to  work  and  wliich  as  a 
result  causes  such  employees  to  lose  pay  is  not  the  type  of  misconduct 
which  the  NLRB  has  required  the  offending  union  to  remedy  by 
compensating  the  employees  for  loss  of  such  pay,  but  an  employer 
must  compensate  for  loss  of  pay  suffered  by  locked-out  employees. 

9.  Unions  have  the  right  under  certain  circumstances  to  examine 
an  employer's  books  and  records  in  the  course  of  collective  bargaining. 
The  employer  has  no  equivalent  right. 

10.  Labor  unions  in  many  situations  have  a  legal  right  of  access 
to  the  employer's  property,  the  right  to  compel  the  employer  to  make 
his  property  available  for  use  by  the  union,  and  the  right  to  invade 
the  privacy  of  employees  who  are  not  union  members  and  sometimes 
even  against  their  wishes.  Employers  enjoy  no  equivalent  or  similar 
rights. 

SUPPLEiSIENTAL  VIEWS  OF  SENATOR  JOHN  SHEPv:^IAN 
COOPER  AND  SENATOR  JACOB  K.  JAVITS,  S.  1555 

We  became  cosponsors  of  S.  1555  because  we  are  convinced  that  it 
is  a  major  advance  in  the  law  governing  labor-management  relations 
and  the  internal  administration  of  labor  unions.  It  establishes  as 
law  the  principles  of  democracy  in  unions;  it  adapts  to  their  internal 
administration  the  standards  of  honesty  and  fairplay  which  are  basic 
to  our  society;  and  it  provides  for  conditions  which  should  make  for 
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integrity   in  the   relations  between   unions   and   representatives   of 
management. 

It  is  not  to  be  expected  that  in  the  area  of  labor-management  re- 
lations, which  for  many  years  has  been  the  scene  of  intense  and  passion- 
ate differences  of  opinion  by  men  of  good  will  and  equally  sincere, 
every  problem  can  be  solved  to  the  general  satisfaction  by  one  piece 
of  legislation.  As  the  majority  report  indicates,  S.  1555  does  not 
purport  to  be  a  final  answer  to  every  question.  We  do  not  and  need 
not  concur  in  every  assertion  of  fact  and  every  expression  of  opinion 
in  the  report,  nor  is  the  bill  all  that  we  would  desire.  The  bill  is,  of 
course,  not  entirely  satisfactory  to  everyone  and  is  perhaps  not  even 
perfectly  satisfactory  to  any  member  of  the  committee.  We  believe, 
however,  that  it  is  a  wholesome  and  substantial  contribution  to  the 
law  at  this  time  which  is  practical  and  represents  material  progress. 

It  is  to  be  anticipated  that  the  panel  of  consultants  to  whom  the 
committee  has  referred  the  problem  of  amendments  to  the  National 
Labor  Eelations  Act  will  present  suggestions  which  may  be  the  basis 
for  effective  and  satisfactory  amendment  of  the  act  in  respects  which 
the  present  bill  does  not  cover  or  covers  inadequately  or  unsatis- 
factorily. We,  therefore,  need  not  seek  a  full  and  finished  set  of 
Taft-Hartley  amendments  in  this  bill  for  we  shall  have  in  all  likelihood 
another  opportunity.  We  have  conceived  of  the  Taft-Hartley  amend- 
ments in  this  bill  to  be  those  commanding  very  general  support. 

We  should  like  to  pay  special  tribute  to  the  earnestness,  diligence, 
and  thoughtfulness  with  w^iich  the  members  of  the  committee  and  the 
committee's  staff  have  approached  these  deliberations.  Issues  of  great 
complexity  and  strong  differences  of  opinion  have  been  dealt  with  in  a 
spirit  of  reason  and  deliberation  and  the  country  has  been  well  served 
by  those  involved  in  them. 

Joiiisr  Sherman  Cooper. 
Jacob  K.  Javits. 


INDIVIDUAL  VIEWS  OF  SENATOE  PROUTY 

Although  I  am  sympathetic  with  many  of  the  views  expressed  in 
the  minority  report,  I  voted  to  report  S.  1555  when  it  became  ap- 
parent that  this  bill  would  be  the  only  vehicle  which  would  pi'ovide 
the  Senate  with  an  opportunity  to  work  its  will  on  labor  reform  legis- 
lation at  this  session  of  the  Congress. 

The  committee  bill  is  better  than  no  remedial  action,  but  I  hope 
that  floor  amendments  will  give  a  much  greater  measure  of  protec- 
tion to  the  rank-and-file  worker,  the  small  businessman  and  the  pub- 
lic at  large  from  the  shocking  practices  revealed  by  the  McClelland 
committee. 

S.  505  as  originally  introduced  has  been  improved  largely  through 
the  initiative  of  Eepublican  members  on  the  committee.  However, 
our  zeal  to  write  legislation  that  would  fully  satisfy  the  public  interest 
far  outweighed  our  actual  numerical  voting  strength. 

I  believe  with  the  majority  that  given  "the  maintenance  of  minimum 
democratic  safeguards  and  detailed  essential  information  about  the 
union,  the  individual  members  are  fully  competent  to  regulate  union 
affairs."  Whether  all  the  minimum  essentials  to  union  democracy  are 
in  the  committee  bill  is  something  for  Congress  and  the  public  to  de- 
cide. I  contend  that  many  are  lacking. 

The  foundation  of  good  unionism  and,  indeed,  the  bedrock  of  every 
free  society,  is  an  honest  election  process  participated  in  without  fear 
by  an  informed  electorate. 

Notwithstanding  the  progress  made  in  committee,  the  Senate  must 
do  more  if  it  is  to  truly  preserve  the  integrity  of  that  process. 

Labor  unions  enjoy  their  unique  position  by  virtue  of  acts  of 
Congress.  No  other  organization  has,  as  one  w^itness  pointed  out, 
"as  much  power  over  an  individual's  livelihood  or  opportunities  or 
over  the  rules  governing  his  daily  life."  It  is  for  this  reason  that  the 
Congress  has  the  right  to  expect  labor  leaders  to  exercise  the  liio-host 
care  of  the  funds  paid  in  by  union  members  and  has  the  responsibility 
to  provide  basic  safeguards  to  prevent  their  being  misused.  Although 
the  McClellan  committee  hearings  have  revealed  many  instances  of 
misuse  of  union  funds,  the  committee  bill  imposes  no  fiduciary  responsi- 
bility upon  union  officials. 

Some  of  the  most  ardent  proponents  of  the  committee  bill  have 
professed  that  its  provisions  would  virtually  put  Jimmy  Hoffa  out  of 
business.  Yet  the  bill  leaves  intact  the  weapons  he  has  continually 
used  to  thwart  the  public  interest.  I  refer  to  the  weapons  of  black- 
mail picketing  and  the  secondary  boycott.  However  comforting  it 
may  be  to  the  officeholder  not  to  have  to  deal  with  the  controversy 
involved  in  amending  the  Taft-Hartley  Act,  in  my  view  we  cannot 
have  effective  labor  reform  legislation  without  additional  curbs  on 
these  abusive  tactics. 

(1717) 
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One  of  tlie  most  serious  deficiencies  in  the  committee  bill  is  the 
faihire  to  provide  a  forum  in  Avliich  the  small  businessman,  the  small 
union  and  the  rank-and-file  worker  can  air  their  disputes.  The 
McClellan  committee  inquiry  into  activities  in  the  New  York  area 
showed  that  exploitation  of  workers  and  circumvention  of  legitimate 
labor  organizations  were  made  possible  because  employers  had  no 
I'ecourse  to  any  Government  agency. 

The  committee  bill  which  requires  the  National  Labor  Relations 
Board  to  assert  jurisdiction  over  all  disputes  arising  under  the  Na- 
tional Labor  Relations  Act  does  not  meet  the  "no  man's  land"  prob- 
lem. The  Board,  as  a  practical  matter,  has  not  been  able  to  assert 
jurisdiction  to  the  full  reach  of  the  act.  To  attempt  to  do  so  would 
force  the  Board  to  spend  much  of  its  time  upon  the  countless  numbers 
of  disputes  in  small  establishments  which,  although  they  affect  com- 
merce, are  primarily  local  in  character.  There  is  a  real  danger  that 
the  length  of  time  required  to  dispose  of  all  the  matters  brought 
before  the  Board  would  be  so  increased  as  to  make  its  processes 
ineffective. 

Even  if  the  Board  were  to  be  given  increased  funds  to  further 
extend  its  jurisdictional  standards  there  would  remain  numerous 
business  establishments  whose  activities  affect  commerce  so  slightly 
and  are  so  j:)eculiarly  local  as  to  make  it  unwise,  as  well  as  impractical, 
for  the  Board  to  take  jurisdiction  over  labor  disputes  which  involve 
them.  The  only  way  in  which  a  forum  may  be  provided  for  disputes 
of  this  kind  is  to  make  it  clear  that  agencies  and  courts  of  the  States 
can  act  when  the  Board  declines  to  assert  jurisdiction.  To  fail  to  do 
this  would  be  to  leave  many  of  the  racketeering  activities  directed 
against  small  employers  in  an  area  in  which  no  relief  is  available  either 
from  the  Federal  G-overnment  or  the  States. 

In  conclusion,  I  express  the  hope  that  the  Senate  will  send  to  the 
House  a  bill  which  will  give  every  individual  involved  in  a  labor  dis- 
pute a  forum,  every  union  member  the  right  to  participate  fully  in 
the  government  of  his  union,  every  businessman  protection  from  tactics 
designed  to  exploit  him  or  his  workers,  and  the  public — confidence 
that  its  interest  in  labor-management  relations  has  been  fully  protected. 

Winston  L.  Prouty. 
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LABOR-MANAGEMENT  REPORTING  AND  DISCLOSURE 

ACT  OF  1959 

July  30,  1959. — Committed  to  the  Committee  of  tlie  Whole  House  on  the  State 

of  the  Union  and  ordered  to  be  printed 

Mr.  Barden,  from  the  U.S.  Congress,  House,  Committee  on  Education 
and  Labor,  submitted  the  following 

REPORT 

[To  accompany  H.R.  8342] 

The  Committee  on  Education  and  Labor  to  whom  was  referred  the 
bill  (H.R.  8342)  to  provide  for  the  reporting  and  disclosure  of  certain 
financial  transactions  and  administrative  practices  of  labor  organiza- 
tions and  employers,  to  prevent  abuses  in  the  administration  of  trustee- 
ships by  labor  organizations,  and  for  other  purposes,  having  considered 
the  same,  report  favorably  thereon  and  recoimnend  that  the  bill  do 
pass. 

Pakt  I.  Purpose  of  the  Bill, 

The  committee  reported  bill  is  primarily  intended  to  correct  the 
abuses  which  have  crept  into  the  labor  and  management  field  and 
which  have  been  the  subject  of  investigation  by  the  Senate  Committee 
on  Improper  Activities  in  the  Labor  and  Management  Field  for  the 
past  several  years. 

The  first  interim  report  of  the  McClellan  committee  contained  a 
section  which  included  certain  legislative  reconunendations.  The  fol- 
lowing is  quoted  from  that  report : 

legislattvt:  recommendations 

The  U.S.  Senate  Select  Committee  on  Improper  Activities  in  the 
Labor  or  Management  Field  recommends  that  the  Congress  of  the 
United  States  give  attention  to  the  passage  of  legislation  to  curb 
abuses  uncovered  in  5  areas  during  our  first  year  of  hearings. 

These  recommendations  are — 

1.  Legislation  to  regulate  and  control  pension,  health,  and 
welfare  funds; 

2.  Legislation  to  regulate  and  control  union  funds ; 

3.  Legislation  to  insure  union  democracy ; 

4.  Legislation  to  curb  activities  of  middlemen  in  labor  man- 
agement disputes ; 

5.  Legislation  to  clarify  the  "no  man's  land"  in  labor-man- 
agement relations. 

It  must  be  noted  that  the  committee  has  explored  a  number 
of  other  areas  in  labor-management  relations  and  plans  to 
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present  legislative  proposals  covering  those  areas  at  a  future 
time.  For  instance,  much  testimony  has  been  heard  during 
past  months  on  the  infiltration  of  gangsters  and  racketeers 
into  the  labor  movement.  Additional  testimony  on  this  subject 
will  be  heard  during  the  coming  year  and  this,  along  with 
other  subjects  of  committee  interest,  such  as  some  phases  of 
organizational  picketing  on  which  we  have  already  had  some 
testimony,  will  provide  the  basis  for  future  legislative 
recommendations. 

Since  the  above  quoted  report  was  issued,  voluminous  testimony  has 
been  heard  by  the  McClellan  committee  and  by  the  special  subcommit- 
tee of  the  Committee  on  Education  and  Labor  which  emphasizes  the 
need  for  legislation  in  the  areas  covered  by  the  committee  bill. 

In  brief  the  committee  bill  H.R.  8342  is  intended  to  accomplish 
the  following : 

(1)  Require  democratic  procedures  and  safeguards  within  unions, 
designed  to  protect  basic  rights  of  union  members ; 

(2)  Reporting  and  public  disclosure  of  union  internal  processes ; 

(3)  Reporting  and  public  disclosure  of  union  financial  operations; 

(4)  All  information  required  to  be  reported  to  be  made  available  to 
union  members ; 

(5)  Criminal  penalties  for  failure  to  make  such  reports  or  for  filing 
false  reports; 

(6)  Criminal  penalties  for  false  entries  in  and  destruction  of  union 
records ; 

(7)  Reporting  and  public  disclosure  of  financial  transactions  and 
holdings,  if  any,  by  union  officials  which  might  give  rise  to  conflicts  of 
interest,  including  payments  received  from  labor  relations  consultants ; 

(8)  Report  and  public  disclosure  by  employers  of  expenditures  for 
the  purpose  of  interfering  with,  restraining,  and  coercing  employees  in 
the  exercise  of  their  rights  to  organize  and  bargain  collectively ; 

(9)  Reporting  by  employers  of  any  direct  or  indirect  loans  to  a 
labor  organization  or  officer  or  employee  of  a  labor  organization ; 

(10)  Criminal  penalties  for  failing  to  file  or  falsification  of  reports 
required  by  employers  and  labor  relations  consultants ; 

(11)  Provides  Secretary  of  Labor  with  investigatory  power,  in- 
cluding the  power  of  subpena,  to  prevent  violation  of  the  reporting 
and  other  provisions  of  the  bill  other  than  title  I ; 

(12)  Authorizes  the  Secretary  to  bring  a  civil  action  for  an  injunc- 
tion in  a  district  court  of  the  United  States  to  compel  compliance  with 
the  reporting  provisions  of  the  act ; 

(13)  Criminal  penalties  for  payments  by  "middlemen"  to  union 
officials ; 

(14)  Reports  by  employers  of  any  arrangement  with  a  labor  rela- 
tions consultant  or  other  independent  contractor  by  which  such  person 
undertakes  to  interfere  with,  coerce,  or  restrain  employees  in  the  exer- 
cise of  their  rights  to  organize  or  bargain  collectively ; 

(15)  Reports  by  any  person  who  has  received  payment  pursuant 
to  an  agreement  with  an  employer,  to  interfere  with,  coerce,  or  restrain 
employees  in  the  exercise  of  their  rights  to  organize  and  bargain 
collectively ; 

(16)  Prohibit  persons  who  are  members  of  the  Communist  Party, 
or  who  have  been  convicted  of  certain  crimes  from  holdino-  union 
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office  or  emplo^nneiit  within  5  years  of  liaving  served  any  part  of  a 
prison  term  as  a  result  of  such  conviction  except  where  such  person 
havmg  been  convicted  or  imprisoned  and  his  citizenship  rights  having 
been  revoked,  has  sucli  rights  restored,  or  the  U.S.  Department  of 
Justice  Parole  Board,  authorizes  such  person's  service  as  such  officer, 
etc. 

(17)  Prohibit  unions  from  paying  the  fines  of  any  person  convicted 
of  a  violation  of  this  act ; 

(18)  Reporting  and  public  disclosure  of  trusteeships  imposed  by 
national  or  international  unions ; 

(19)  Criminal  penalties  for  failure  to  file  or  falsification  of  required 
reports  relating  to  trusteeships ; 

(20)  Prescribe  minimum  standards  for  establishment  of  trusteeships 
and  set  limit  on  their  duration ; 

(21)  Authorize  Federal  court  proceedings  to  dissolve  trusteeships 
when  not  imposed  or  maintained  in  accordance  with  provisions  of  the 
bill: 

(22)  Empower  Federal  courts  to  preserve  the  assets  of  a  trusteed 
labor  organization  and  limits  the  f uncls  which  may  be  transferred  from 
a  trusteed  labor  organization  to  the  international ; 

(23)  Require  election  of  constitutional  officers  and  members  of 
executive  boards  of  international  unions  at  least  every  5  years  by 
secret  ballot  of  the  members  or  by  delegates  elected  by  secret  ballot 
of  the  members ; 

(24)  Require  election  of  constitutional  officers  and  members  of 
executive  boards  of  local  unions  at  least  every  3  years  by  secret  ballot 
of  the  members ; 

(25)  Require  that  opportunity  to  nominate  candidates  in  union 
elections  be  afforded  union  members; 

(26)  Protect  members'  rights  to  vote  in  union  elections  without 
being  subject  to  improper  interference  or  reprisals; 

(27)  Require  that  all  candidates  for  union  office  shall  have  the 
opportunity  to  have  observers  present  at  the  polls  and  at  the  count  of 
the  ballots ; 

(28)  Prohibit  use  of  union  funds  to  promote  individual  candidacy 
in  union  elections ; 

(29)  Require  procedures  whereby  a  union  officer  guilty  of  serious 
misconduct  may  be  removed  from  office  by  secret  ballot  after  court 
proceedings  if  the  union  constitution  does  not  provide  adequate  ma- 
chinery for  such  removal ; 

(30)  Empower  Federal  courts  to  direct  new  election  to  be  con- 
ducted under  supervision  of  the  Secretary  where  it  finds  union  election 
was  improperly  conducted ; 

(31)  Preserve  members'  rights  to  enforce  luiion  constitution  under 
State  laws  with  respect  to  trusteeships  and  safeguarding  fair  pro- 
cedures before  an  election ; 

(32)  Provide  method  of  solution  of  the  "no  man's  land"  problem 
in  labor-management  relations  by  directing  the  National  Labor  Re- 
lations Board  to  assert  its  full  jurisdiction  and  by  providing  for  re- 
organization and  enlargement  of  the  Board  to  seven  members  to 
facilitate  the  handling  of  cases ; 

(33)  Subject  extortion  picketing  to  criminal  sanctions; 
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(34)  Ban  demand  and  acceptance  by  unions  or  union  representa- 
tives of  payments  from  interstate  truckers  of  improper  unloading  fees ; 

(35)  Permit  preliiring-  and  T-da}^  union  shop  agreements  in  the 
building  and  construction  industry ; 

(36)  Repeal  the  provision  in  the  National  Labor  Relations  Act 
which  prohibits  economic  strikers  who  have  been  replaced,  from  vot- 
ing;^ 

(37)  Criminal  penalties  for  embezzlement,  conversion,  etc.,  of  union 
funds ; 

(38)  Establish  a  prehearing  election  procedure  where  there  are  no 
substantial  issues  of  fact  or  law  and  where  no  question  of  appropriate 
unit  exists  in  representation  cases  handled  by  the  National  Labor  Re- 
lations Board ; 

(39)  Authorize  the  President  to  appoint  an  acting  General  Counsel 
to  the  National  Labor  Relations  Board  when  a  vacancy  occurs  in 
that  office ; 

(40)  Require  bonding  of  officers  and  representatives  of  a  labor 
organization  and  of  a  trust  in  which  a  labor  organization  is  interested 
who  liandle  funds  or  property  of  such  organizations; 

(41)  Impose  fiduciary  obligations  and  responsibilities  upon  union 
officers  and  representatives ; 

The  bill  is  intended  to  prevent,  discourage,  and  make  unprofitable 
im|)roper  conduct  on  the  part  of  union  officials,  employers,  and  their 
representatives  by  required  reporting  of  certain  arrangements,  actions, 
and  interests.  In  some  instances  matters  to  be  reported  are  not  illegal 
and  may  not  be  improper  but  may  serve  to  disclose  conflicts  of  interest. 
Even  in  such  instances  disclosure  will  enable  the  persons  whose 
rights  are  affected,  the  public,  and  the  Government,  to  determine 
whether  the  arrangements  or  activities  are  justifiable,  ethical,  and 
legal. 

In  addition  to  comprehensive  reporting  the  bill  provides  criminal 
penalties  for  actions  wliich  are  clearly  improper  such  as  the  embezzle- 
ment of  union  funds,  tampering  with  or  destroying  union  records, 
bribing  employee  representati^^es,  and  violation  of  the  trusteeship  or 
election  provisions  of  the  bill. 

The  joint  subcommittee  of  the  Committee  on  Education  and  Labor 
of  tlie  House  of  Representatives  held  extensive  hearings.  It  devel- 
oped voluminous  records  of  testimony  dealing  with  all  areas  covered 
by  the  committee  bill.  Upon  conclusion  of  such  hearings  the  Com- 
mittee on  Education  and  Labor  went  into  executive  session  to  con- 
sider the  testimony  available  from  the  hearing  reports  of  the  joint 
subcommittee  and  all  other  available  evidence,  and  to  begin  the  task 
of  writing  a  bill  which  would  deal  with  the  abuses  which  were  dis- 
closed by  such  evidence. 

During  the  executive  sessions  the  committee  worked  primarily  from 
four  major  bills  which  were  before  the  committee  for  consideration. 
Those  bills  were:  S.  1555,  as  passed  by  the  U.S.  Senate,  H.R.  4473, 
H.R.  7265.  and  H.R.  7680.  Among  other  bills  which  were  also  re- 
ferred to  from  time  to  time  were  S.  1137,  H.R.  3540,  S.  505,  and  HR, 
4474. 

Tlie  committee  bill  H.R.  y:>42,  which  finally  emerged  from  the 
deliberations  of  the  committee  after  many  executive  sessions  occurring 
during  a  period  of  more  than  5  weeks,  coveir  -substantially  the  same 
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areas  of  the  labor-management  field  that  are  treated  in  S.  1555  as 
passed  by  the  Senate. 

Each  of  the  two  billls  has  seven  titles  and  deals  with  the  following 
major  subjects. 

1.  Democratic  procedures  and  basic  rights  of  union  members 
within  labor  organizations  (title  I  of  each  bill) . 

2.  Reporting  of  union  financial  and  administrative  practices 
by  labor  unions,  and  by  officials  and  employees  of  unions  relative 
to  matters  involving  possible  conflict  of  interest  situations.  Such 
reports  to  be  made  to  the  Secretary  of  Labor  (title  II  of  both 
bills). 

3.  Reports  by  employers  and  labor  relations  consultants  in 
respect  to  certain  activities  involving  labor-management  rela- 
tions. Such  reports  to  be  filed  with  the  Secretary  of  Labor  (title 
II  of  both  bills). 

4.  Criminal  penalties  for  failure  to  file  and  for  falsification  of 
reports  and  records. 

5.  Procedures  to  compel  compliance  with  the  reporting 
requirements. 

6.  Trusteeships-standards  are  established  with  respect  to  the 
establishment  and  continuance  of  such  trusteeships,  and  reports 
thereon  are  required  to  be  filed  with  the  Secretary  of  Labor 
(title  III  of  both  bills). 

7.  Elections  of  union  officers — Provisions  to  insure  fair  and 
honest  elections  at  specified  intervals  (title  IV  of  both  bills). 

8.  Fiduciary  and  bonding  requirements — Each  bill  imposes 
fiduciary  responsibilities  upon  union  representatives  and  requires 
bonding  of  representatives  and  employees  of  unions  and  of  trusts 
in  which  labor  organizations  are  interested,  who  handle  or  con- 
trol funds  or  property  of  such  organizations  (title  V  of  H.R.  8342 
and  title  VI  and  III  of  S.  1555 ) .  _ 

9.  Amendments  to  the  National  Labor  Relations  Act,  as 
amended,  dealing  with  the  no  man's  land  problem,  organization 
picketing,  secondary  boycotts,  prehire  agreements  in  the  building 
and  construction  industry,  voting  by  economic  strikers,  pre-hear- 
ing  elections  by  the  National  Labor  Relations  Board  in 
representation  cases,  appointment  of  an  acting  general  counsel 
of  the  National  Labor  Relations  Board  by  the  President  (title 
VII  of  both  bills)  and  increasing  the  Board  from  five  to  seven 
members. 

In  some  instances  corresponding  provisions  of  the  two  bills  are 
identical.  In  other  instances  minor  differences  exist  between  corre- 
sponding provisions.  In  certain  areas,  however,  major  differences  be- 
tween the  two  bills  do  exist.  Some  of  the  latter  variances  involve 
substantive  matter  while  others  relate  to  procedures  and  remedies. 

The  Committee  on  Education  and  Labor  after  careful  and  lengthy 
consideration  reports  this  bill  favorably. 

Part  II.  Background  and  Need  for  Legislation 

The  disclosures  of  the  Committee  on  Improper  Activities  in  the 
Labor  and  INIanagement  field  resulting  from  the  investigations  con- 
ducted by  that  committee  in  the  labor  and  management  field  during 
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the  past  several  years  haA-e  revealed  shocking  abuses.  Those  abuses 
involve  segments  of  the  trade  union  movement  and  certain  sections  of 
management. 

It  is  a  fact  beyond  question  that  the  trade  union  movement  in  the 
United  States  is  facing  difficult  internal  problems.  Those  problems 
have  brought  about  tensions  and  repercussions  which  affect  not  only 
the  trade  unions  and  employers  but  the  public  as  well. 

Trade  unions,  during  the  past  30  years,  have  grown  far  beyond 
their  beginnings  as  relatively  small,  closely  knit  associations  of  work- 
ingmen.  j\Iany  unions  today  number  their  members  in  the  hundreds 
of  thousands."^  Some  of  our  trade  unions  now  have  in  excess  of  1  mil- 
lion members. 

Some  trade  unions  have  acquired  bureaucratic  tendencies  and  cliar- 
acteristics.  The  relationship  of  the  leaders  of  such  unions  to  their 
members  has  in  some  instances  become  impersonal  and  autocratic. 
In  some  cases  men  who  have  acquired  positions  of  power  and  responsi- 
bility within  unions  have  abused  their  power  and  forsaken  their 
responsibilities  to  the  membership  and  to  the  public.  The  power  and 
control  of  the  affairs  of  a  trade  union  by  leaders  who  abuse  their  power 
and  forsake  their  responsibilities  inevitably  leads  to  the  elimination 
of  efficient,  honest  and  democratic  practices  within  such  union,  and 
often  results  in  irresponsible  actions  which  are  deterimental  to  the 
public  interest. 

Recognizing  the  need  to  bring  about  reforms  in  the  trade  union 
movement  the  American  Federation  of  Labor-Congress  of  Industrial 
Organizations,  formulated  codes  of  ethical  practices  to  guide  its 
affiliated  organizations  in  the  conduct  of  their  affairs  in  accordance 
with  traditional  principles  of  ethical  conduct  and  democratic  pro- 
cedures. Nevertheless,  effective  measures  to  stamp  out  crime  and 
corruption  and  guarantee  internal  union  democracy  cannot  be  applied 
to  all  unions  except  through  the  powers  of  Government  nor  is  the 
federation  demonstrably  effective  in  policing  specific  abuses  within 
its  affiliated  organizations.  Furthermore,  a  large  _  segment  of  the 
American  trade  union  movement  is  not  affiliated  with  the  American 
Federation  of  Labor-Congress  of  Industrial  Organizations. 

The  hearings  of  the  McClellan  committee  have  also  disclosed 
evidence  that  some  sections  of  management  have  refused  to  recognize 
that  employees  have  a  right  to  form  and  join  unions  without  inter- 
ference and  to  enjoy  freely  the  right  to  bargain  collectively  with  their 
employer  concerning  their  wages,  hours,  and  other  conditions  of 
employment.  The  hearings  of  the  McClellan  committee  have  shown 
that  some  employers  have  cooperated  with  crooks  and  racketeers  in 
the  labor  movement  at  the  expense  of  their  own  employees  and  con- 
trary to  the  public  interest.  Some  employers  have  employed  so-called 
middlemen  to  organize  "no-union  committees"  and  engage  in  other 
activities  to  prevent  union  organization  among  their  employees.  It 
is  essential  that  any  legislation  which  purports  to  drive  corruption 
and  improper  activities  out  of  labor-management  relations  contain 
provisions  dealing  effectively  with  these  problems. 

The  internal  problems  currently  f  acmg  the  labor  unions  are  bound 
up  with  a  substantial  public  interest.  Under  the  National  Labor 
Relations  Act  and  the  Railway  Labor  Act  a  labor  oro^anization  has 
vast  responsibility  for  the  economic  welfare  of  the  individual  members 
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and  other  employees  whom  it  represents.  Union  membei'S  and  em- 
ployees Avho  are  represented  b}^  labor  unions  have  a  vital  interest, 
therefore,  in  miion  affairs.  Thus  it  is  essential  that  union  practices 
and  procedures  be  democratic  and  that  they  recognize  and  protect  the 
basic  rights  of  the  union  members  and  the  employees  represented  by 
unions. 

Part  III.  Principal  Areas  Co\'ered  by  the  Bill 

RIGHTS  or  MEMBERS  OF  IJ^BOR  ORGANIZATIOXS 

Title  I  of  the  committee  bill  specifies  certain  rights  of  members  of 
labor  organizations.  Section  101(a)  provides  that  every  member  of  a 
labor  organization  shall  be  accorded,  subject  to  reasonable  qualifica- 
tions uniformly  imposed,  all  the  riglits  and  privileges  pertaining  to 
membership  under  the  constitution  and  bylaws  of  such  labor  organi- 
zation including  the  right  to  participate  in  determining  the  policies 
of  such  labor  organization,  to  attend  membership  meetings,  and  to 
vote  in  any  election  or  referendum  conducted  by  such  labor  organiza- 
tion. Other  provisions  relate  to  the  members'  rights  to  freedom  of 
speech  and  assembly,  their  right  to  sue  their  labor  organization  under 
certain  circumstances,  their  right  to  participate  in  deciding  upon  the 
rate  of  dues,  initiation  fees,  and  assessments,  and  their  right  to  be 
protected  against  improper  disciplinary  actions. 

A  member  whose  rights  under  title  I  of  the  committee  bill  have  been 
violated,  who  has  exhausted  the  reasonable  remedies  available  under 
the  constitution  and  bylaws  of  the  labor  organizations  and  of  any 
national  or  international  labor  organization  with  which  such  labor 
organization  is  affiliated,  or  has  diligently  pursued  such  available 
remedies  without  obtaining  a  final  decision  within  6  calendar  months 
after  their  being  invoked,  may  bring  a  civil  action  in  the  district  court 
of  the  United  States  for  the  district  in  which  the  violation  occurred 
or  in  which  the  labor  organization  maintains  its  principal  office,  to 
prevent  and  restrain  such  violation.  If  upon  a  preponderance  of 
the  evidence  after  a  trial  upon  the  merits,  the  court  finds  that  a  viola- 
tion has  occurred,  the  court  shall  have  jurisdiction  to  restrain  such 
violation  and  to  grant  such  other  and  further  relief  as  may  be  appro- 
priate. One  of  the  recommendations  of  the  McClellan  committee  in 
its  first  interim  report  was  that  legislation  be  enacted  to  insure  union 
democracy.  The  provisions  of  title  I  of  the  committee  bill  are  premised 
on  that  recommendation  of  the  McClellan  committee. 

UNION   FINANCIAL   AND   ADIMINISTRATIVE   PRACTICES 

The  members  of  a  labor  organization  are  the  real  owners  of  the 
money  and  property  of  such  organizations  and  are  entitled  to  a  full 
accounting  of  all  transactions  involving  such  money  and  property. 
Because  union  funds  belong  to  the  members  they  should  be  expended 
only  in  furtherance  of  their  common  interest.  A  union  treasury  should 
not  be  managed  as  though  it  were  the  private  property  of  the  union 
officei-s.  however  well  intentioned  such  officers  might  be.  but  as  a  fund 
governed  by  fiduciary  standards. 

The  conduct  of  the  financial  affairs  of  labor  unions  and  the  conduct 
of  union  officers  in  their  capacity  as  officers  of  labor  organizations  are 
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mattei-s  of  proper  concern  to  the  Federal  Government.  This  is  so 
because  the  funds  that  pass  through  union  treasuries  and  for  which 
unions  and  their  officers  are  responsible  constitute  vast  sums  of  money, 
and  the  uses  to  which  these  funds  are  put  have  a  substantial  impact  on 
the  Nation's  economy.  Furthermore,  if  unions  are  to  enjoy  the  pro- 
tection of  rights  and  exercise  the  broad  powers  which  are  o-uaranteed 
to  them  by  the  National  Labor  Relations  Act  and  the  Railway  Labor 
Act,  they  ought  also  to  be  held  responsible  for  abuses  that  have  accom- 
panied the  exorcise  of  such  powers  and  rights  by  some  union  leaders. 

Similarly  the  rules  governing  the  conduct  of  the  union's  business,, 
such  as  dues  and  assessments  payable  by  members,  membership 
rights,  disciplinary  procedures,  election  of  officers,  provisions  govern- 
ing the  calling  of  regular  and  special  meetings — all  should  be  known  to 
the  members.  Without  such  information  freely  available  it  is  im- 
possible that  labor  organizations  can  be  truly  responsive  to  their 
members. 

It  is  the  purpose  of  this  bill  to  insure  that  full  information  concern- 
ing the  iinancial  and  internal  administrative  practices  and  procedures 
of  labor  organizations  shall  be,  in  the  first  instance  available  to  the 
members  of  such  organizations.  In  addition,  this  information  is  to  be 
made  available  to  the  Government,  and  through  the  Secretai^^  of 
Labor,  is  to  be  open  to  inspection  by  the  general  public.  By  such 
disclosure,  and  by  relying  on  voluntary  action  by  membei-s  of  labor 
organizations,  it  is  hoped  that  a  deterrent  to  abuses  will  be  established. 

Section  201(d)  provides  that  a  labor  organization  shall  be  exempt 
from  the  requirements  of  filing  a  financial  report  with  the  Secretary 
of  Labor,  with  respect  to  a  fiscal  year  at  the  end  of  which  it  had  less 
than  200  members,  or  during  which  it  had  gross  receipts  of  less  than 
$20,000  (including  all  sums  paid  over  as  dues  or  per  capita  tax  to  a 
parent  or  affiliated  labor  organization  and  excludmg  paj^ments  re- 
ceived by  trustees  which  are  permissible  under  section  302(c)  (5)  or 
(6)  of  the  Labor  Management  Relations  Act  of  1947,  as  amended), 
unless  the  Secretary  of  Labor  determines  after  due  notice  and  oppor- 
tunity for  a  hearing  that  the  exemption  of  such  labor  organization 
should  be  withdrawn  permanently  or  conditionally,  because  the  mem- 
bership of  that  labor  organization  has  been  denied  the  substantial 
equivalent  of  the  information  required  by  this  section  to  be  filed  with 
the  Secretary  of  Labor. 

The  committee  intends  therefore,  that  any  labor  organization  which 
is  exempted  from  filing  an  annual  financial  report  with  the  Secretary 
shall  lose  such  exemption  if  it  fails  to  make  the  substantial  equivalent 
of  such  information  available  to  its  members. 

If  any  person  who  is  required  to  make  a  report  under  this  title  fails 
to  file  or  files  a  report  which  the  Secretary  of  Labor  believes  is  in- 
complete or  false,  the  Secretary  is  empowered  to  bring  an  action  for 
such  relief  as  may  be  appropriate,  including  injunctions  to  restrain 
any  such  violation  and  to  compel  compliance.  Such  action  by  the 
Secretary  may  be  brought  in  the  district  court  of  the  TTnited  States 
where  the  violation  occurred  or,  at  tlie  o]>tion  of  the  parties,  in  the 
U.S.  District  Court  for  the  District  of  Columbia. 

The  committee  believes  that  union  members  armed  with  adequate 
information  and  having  the  benefit  of  secret  elections,  as  provided  for 
in  title  IV  of  this  bill,  will  be  greatly  strengthened  in  their  efforts  to 
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rid  themselevs  of  untrustwortliy  or  corrupt  officers.  In  addition,  the 
exposure  to  public  scrutiny  of  all  vital  information  concerning  the 
operation  of  trade  unions  will  help  deter  repetition  of  the  financial 
abuses  disclosed  by  the  McClellan  committee.  "\^liere  union  financial 
and  other  practices  do  not  meet  reasonable  standards,  although  not 
willfully  dishonest,  this  bill  would  have  a  remedial  effect.  Under 
provisions  of  the  committee  bill,  both  labor  organizations  and  their 
officei-s  are  under  obligation  to  make  full  and  accurate  reports,  subject 
to  criminal  penalties. 

RACKETEERING,    CORRUPTION',   AND    CONFLICTS   OF  INTEREST 

The  disclosures  of  the  McClellan  committee  with  respect  to  corrup- 
tion and  malpractices  in  some  unions  and  the  accounts  of  activities  of 
criminal  elements  who  forced  their  way  into  the  labor  movement  and 
exploited  the  workers  whom  they  pretended  to  serve  have  aroused 
widespread  public  concern. 

Racketeering  crime,  and  corruption  must  be  stamped  out  in  the 
labor-management  field  as  elsewhere.  Provisions  of  the  committee 
bill  are  intended  to  aid  members  of  labor  organizations  in  their  efforts 
to  drive  criminals  from  the  trade  union  movement.  Its  provisions  are 
intended  also  to  bring  to  light  possible  conflicts  of  interest  and  ques- 
tionable transactions  and  practices  through  which  unscrupulous  union 
officials  and  employees  of  labor  organizations  sacrifice  the  welfare  of 
employees  to  personal  advantage. 

Section  501(c)  would  create  a  new  Federal  crime  of  embezzlement 
of  any  funds  of  a  labor  organization.  Conviction  would  carry  a  penalty 
of  a  tine  up  to  $10,000  and  5  years  imprisonment. 

Section  502  requires  that  every  officer,  agent,  shop  steward,  and 
other  representative  or  employee  of  a  labor  organization  (other  than  a 
labor  organization  whose  property  and  annual  financial  receipts  do  not 
exceed  $5,000  in  value)  or  of  a  trust  in  which  a  labor  organization  is 
interested,  must  be  bonded  for  the  faithful  discharge  of  his  duties,  if 
he  liandles  funds  or  other  property  of  such  organization. 

Section  209(a)  makes  any  person  who  willfully  violates  the  report- 
ing provisions  of  title  II  of  the  committee  bill,  or  who  willfully  makes 
a  false  statement  or  representation  of  a  material  fact,  knowing  it  to  be 
false,  or  who  knowingly  fails  to  disclose  a  material  fact  in  any  docu- 
ment, report,  or  other  information  required  under  the  provisions  of 
title  il,  subject  to  a  fine  up  to  $10,000  and  imprisonment  up  to  1  year, 
or  both. 

The  same  penalty  is  provided  where  any  person  willfully  makes  a 
false  entry  in,  or  willfully  conceals,  witliholds,  or  destroys  any  books, 
records,  reports,  or  statements  required  to  be  kept  by  any  provision 
of  title  II  of  the  committee  bill. 

Section  504  of  the  committee  bill  provides  for  the  exclusion  of  mem- 
bers of  the  Conmiunist  Party  and  persons  convicted  of  robbeiy,  brib- 
er}' ,  extortion,  embezzlement,  grand  larceny,  arson,  violation  of  narcot- 
ics laws,  murder,  rape,  assault  with  intent  to  kill,  assault  which  inflicts 
grievous  bodily  injury,  or  a  violation  of  title  II  or  title  III  of  the 
committee  bill,  or  conspiracy  to  commit  any  such  crimes,  for  certain 
specified  periods,  from  holding  imion  office  or  a  position  as  an  em- 
ployee of  a  labor  organization  (other  than  a  clerical  or  custodial 
employee) ,  or  actmg  as  a  labor  relations  consultant  to  an  employer. 
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Section  505  of  the  committee  bill  amends  section  302  of  the  Labor- 
Management  Eolations  Act  of  1947  to  make  it  unlawful  for  any 
employer  or  association  of  employers  or  any  person  who  acts  as  a 
labor  relations  consultant  to  an  employer  or  who  acts  in  the  interest 
of  an  employer  to  pay,  lend,  or  deliver,  or  agree  to  pay,  lend,  or  deliver, 
any  money  or  other  thing  of  value  (1)  to  any  representative  of  his 
employees,  or  (2)  to  any  labor  organization,  or  any  officer  or  employee 
thereof,  which  represents,  seeks  to  represent,  or  would  admit  to  mem- 
bership, any  of  the  employees  of  such  employer,  or  (3)  to  any  officer 
or  employee  of  a  labor  organization  with  intent  to  influence  him  in 
respect  to  any  of  his  actions,  decisions,  or  duties  as  a  representative 
of  employees  or  as  such  officer  or  employee  of  such  labor  organization. 
And  it  is  made  unlawful  for  any  person  to  request  demand,  receive  or 
accept,  or  agree  to  receive  or  accept  any  payment,  loan,  or  delivery  of 
any  money  or  other  thing  of  value  prohibited  by  section  302(a)  of  the 
Labor-Management  Relations  Act  of  1947. 

The  same  section,  as  amended  by  the  committee  bill,  makes  it  unlaw- 
ful for  any  labor  organization  or  for  any  person  acting  as  an  officer, 
agent,  representative,  or  employee  of  such  labor  organization,  to  de- 
mand or  accept  from  the  operator  of  any  motor  vehicle  (as  defined  in 
part  II  of  the  Interstate  Commerce  Act)  employed  in  the  transporta- 
tion of  property  in  commerce,  or  the  employer  of  any  such  operator, 
any  money  or  other  thing  of  value  payable  to  such  organization  or  to 
an  officer,  agent,  representative,  or  employee  thereof  as  a  fee  or  charge 
for  the  unloading,  or  in  connection  with  the  unloading  of  the  cargo 
of  such  vehicle.  By  this  amendment  to  section  302  of  the  Labor- 
Management  Relations  Act  of  1947,  the  committee  bill  outlaws  the 
growing  malpractice  of  exacting  arbitrary  fees  for  the  so-called  priv- 
ilege of  loading  or  unloading  trucks  engaged  in  interstate  transporta- 
tion, fees  for  which  no  work  is  done  and  which  go  to  the  benefit  of  a 
person  or  persons  other  than  the  one  performing  the  work. 

Section  302  of  the  Labor-Management  Relations  Act  of  1947  pro- 
vides that  any  person  who  willfully  violates  any  of  the  provisions 
thereof  shall  be  subject  to  a  fine  of  not  more  than  $10,000  or  to  im- 
prisonment for  not  more  than  1  year,  or  both. 

Enactment  of  the  sections  of  the  committee  bill  described  above 
would  punish  certain  criminal  activity  in  the  conduct  of  union  affairs, 
and  thereby  help  to  drive  criminals  from  the  labor  movement. 

The  committee  bill  also  contains  provisions  dealing  with  breaches 
of  trust  and  other  questionable  transactions,  which,  although  not 
seriously  criminal,  nevertheless  are  incompatible  with  a  strong  and 
honestly  run  labor  movement. 

For  centuries  the  law  of  fiduciaries  has  forbidden  any  person  in  a 
position  of  trust  subject  to  such  law  to  hold  interests  or  enter  into  trans- 
actions in  which  self-interest  may  conflict  with  complete  loyalty  to 
those  whom  he  serves.  Such  a  person  may  not  deal  with  himself,  or 
acquire  adverse  interests,  or  make  any  personal  profit  as  a  result  of 
his  position.  The  same  principle  has  long  been  applied  to  trustees, 
to  agents,  and  to  bank  directors.  It  should  be  equally  applicable  to 
union  officers  and  employees.  The  ethical  practices  code  of  the  Ameri- 
can Federation  of  Labor  and  Congress  of  Industrial  Organizations 
states : 
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It  is  too  plain  for  extended  discussion  that  a  basic  ethical 
principle  in  the  conduct  of  union  affairs  is  that  no  responsible 
trade  union  official  should  have  a  personal  financial  interest 
which  conflicts  with  the  full  performance  of  his  fiduciary 
duties  as  a  worker's  representative. 

Section  501  of  the  committee  bill  provides  that  the  officers,  agents, 
shop  stewards,  and  other  representatives  of  labor  organizations  occupy 
positions  of  trust  in  relation  to  such  organization  and  its  membere  as 
a  group. 

The  Government  which  vests  in  labor  unions  the  power  to  act  as 
exclusive  bargaining  representative  must  make  certain  that  this  power 
is  exercised  for  the  benefit  of  the  employees  whom  the  unions  represent 
for  purposes  of  collective  bargaining  and  not  for  the  personal  profit 
and  advantage  of  the  officers  and  representatives  of  the  union. 

The  committee  bill  attacks  the  problem  by  requiring  officers  and 
employees  of  unions  to  file  reports  with  the  Secretary  of  Labor  dis- 
closing to  union  members  and  the  general  public  any  investments  or 
transactions  in  which  their  personal  financial  interests  may  conflict 
with  their  duties  to  the  members.  The  bill  requires  onlv  the  dis- 
closure of  conflicts  of  interest  as  specified  therein.  The  other  invest- 
ments of  union  officials  and  their  sources  of  income  are  left  private. 
No  union  officer  or  employee  is  obliged  to  file  a  rejDort  unless  he  holds 
a  questionable  interest  in  or  has  engaged  in  a  questionable  transaction. 

Section  202(a)  (1)  requires  a  union  officer  or  employee  to  disclose 
any  securities  or  other  interest  which  he  has  in  a  business  whose 
employees,  his  labor  union  represents  or  seeks  to  represent  in  collective 
bargaining.  When  a  prominent  union  official  has  an  interest  in  the 
business  with  which  the  union  is  bargaining  he  sits  on  both  sides  of 
the  table.  This  is  unfair  to  both  union  members  and  competing  busi- 
nesses. The  same  danger  exists  when  the  union  official  is  interested 
in  a  business  which  his  union  is  "actively  seeking  to  represent"  for 
the  purposes  of  collective  bargaining.  The  phrase  means  more  than 
that  the  union  hopes  some  day  to  become  the  bargaining  representa- 
tive of  a  group  of  employees  or  claims  jurisdiction  to  organize  them. 
It  requires  specific  organizational  activities  such  as  sending  organizers 
into  a  community,  handing  out  leaflets,  picketing,  or  demanding  recog- 
nition and  bargaining  rights. 

Section  202(a)(2)  is  ancillary  to  the  preceding  subsection.  It  re- 
quires union  officers  or  employees  to  disclose  transactions  involving 
securities  or  other  interests  in  a  business  whose  employees  his  organi- 
zation represents  or  seeks  to  represent  for  the  purpose  of  collective 
bargaining.  The  justification  is  the  same  as  in  the  case  of  section 
202(a)(1).  The  chief  purpose  is  to  prevent  dishonest  persons  from 
circumventing  section  202  (a)  (1)  by  transferring  securities  out  of  tlieir 
names  on  the  due  date  of  their  report ;  but  this  provision  also  covers 
other  transactions  such  as  loans  from  the  employer. 

Section  202(a)  (3)  requires  union  officials  and  employees  to  report 
any  interest  in,  or  income  from,  a  business  a  substantial  part  of  which 
consists  of  buying  from,  selling  or  leasing  to,  or  otherwise  dealing  with 
an  employer  whose  employees  his  organization  represents  or  actively 
seeks  to  represent  for  the  purposes  of  collective  bargaining.  The  hear- 
ings before  the  McClellan  committee  brought  to  light  a  number  of 
instances  in  which  union  officials  gained  personal  profit  from  a  business 
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which  dealt  with  the  very  same  employers  with  whom  they  engaged  in 
collective  bargaining  on  behalf  of  the  union.  The  basic  objection  to 
this  situation,  as  stated  by  the  AFL-CIO  ethical  practices  committee, 

the  possibility  that  the  trade-union  officials  may  be  given 
special  favors  or  contracts  by  the  employer  in  return  for 
less  than  a  discharge  of  his  obligations  as  a  trade-union 
leader. 

Section  202  (a)  (4)  requires  a  union  officer  or  employee  to  report  any 
interests  which  he  has  in,  or  income  which  he  derives  from,  a  business 
which  buys  from,  sells  or  leases  to,  or  otherwise  deals  with,  a  labor 
organization.  Such  holdings  violate  what  the  AFL-CIO  ethical  prac- 
tices committee  calls  the — 

basic  ethical  principle  *  *  *  that  no  responsible  trade-union 
official  should  have  a  personal  financial  interest  which  con- 
flicts with  the  full  performance  of  his  fiduciary  duties  as  a 
worker's  representative. 

The  officer  of  a  local  union  charged  with  purchasing  supplies  or  serv- 
ices might  be  tempted  to  favor  a  firm  in  which  he  owned  a  dominant 
interest.  If  he  Avere  charged  with  placing  the  union's  insurance  there 
would  be  temptation  to  place  it  through  a  firm  of  insurance  brokers 
in  which  he  owned  an  interest. 

Section  202(a)  (5)  requires  a  union  official  to  disclose  any  business 
transaction  with  an  employer  with  whom  his  organization  deals.  The 
aim  of  this  subsection  is  to  prevent  loans,  under-the-table  payments, 
special  discounts,  and  other  personal  allowances  which  might  influence 
a  union  official  in  the  conduct  of  an  organizational  campaign  or  in 
collective  bargaining  with  the  employer  The  testimony  before  the 
McClellan  committee  demonstrates  the  need  to  compel  disclosure. 
Normal  transactions  such  as  the  payment  of  wages  and  the  purchase 
and  sale  of  goods  or  services  at  prices  available  to  employees  on  the 
open  market,  are  expected. 

Section  202(a)  (6)  requires  a  union  official  to  disclose  any  payment 
received  from  an  employer  or  from  any  person  who  acts  as  a  labor 
relations  consultant  for  an  employer  except  payments  permitted  by 
section  302  of  the  Labor-Management  Kelations  Act  of  1947,  as 
amended.  The  purpose  of  this  paragraph,  among  other  things,  is  to 
reach  the  union  official  who  may  receive  a  payment  from  an  employer 
not  to  organize  the  employees. 

IMPROPER  PRACTICES  BY  E]\IPL0YERS  AND  LABOR  RELATIONS  CONSULTANTS 

Section  203  of  the  committee  bill  imposes  an  obligation  upon  every 
employer  and  every  labor  relations  consultant  who  in  any  fiscal  year 
engaged  in  certain  specified  activities  designed  to  interfere  with,  coerce, 
and  restiain  employees  in  the  exercise  of  their  rights  to  join  unions  and 
bargain  collectively,  to  report  fully  thereon  to  the  Secretary  of  Labor. 
Failure  to  report  such  matters  or  falsification  of  such  reports  would 
make  the  person  responsible,  subject  to  a  fine  up  to  $10,000  and 
imprisonment  up  to  1  year  or  both. 

The  committee  believes  that  the  exposure  of  such  practices  will 
serve  as  an  effective  curb  to  an  area  of  activities  concerning  wliich  the 
McClellan  committee  has  heard  a  considerable  amount  of  testimony. 
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TRUSTEESHIPS 


Constitutions  of  many  international  unions  authorize  the  inter- 
national officers  to  suspend  the  normal  processes  of  government  of 
local  unions  and  other  subordinate  bodies,  to  supervise  their  internal 
activity  and  assume  control  of  their  property  and  funds.  These 
"trusteeships"  (or  "receiverships"'  or  "supervisorships,"  as  they  are 
sometimes  called)  are  among  the  most  effective  devices  which  responsi- 
ble international  officers  have  to  insure  order  within  their  organization. 
In  general,  they  have  been  widely  used  to  prevent  corruption,  mis- 
management of  union  funds,  violation  of  collective  bargaining  agree- 
ments, infiltration  of  Communists ;  in  short,  to  preserve  the  integrity 
and  stability  of  the  organization  itself.  However,  labor  history  and 
the  hearings  of  the  McClellan  committee  demonstrate  that  in  some 
instances  trusteeships  have  been  used  as  a  means  of  consolidating  the 
power  of  corrupt  union  officers,  plundering  and  dissipating  the  re- 
sources of  local  unions,  and  preventing  the  growth  of  competing 
political  elements  within  the  organization. 

The  present  rules  of  law  applicable  to  union  trusteeships  furnish 
inadequate  protection  for  two  reasons.  The  legal  theory  applied  by 
the  courts  is  often  inadequate.  A  trusteeship  will  ordinarily  be  set 
aside  unless  the  local  is  given  a  fair  hearing,  including  notice  of  the 
charges  and  an  opportunity  to  defend.  But  if  the  forms  of  fair  pro- 
cedure are  observed  there  appears  to  be  little  the  courts  can  do  and 
there  are  very  few  cases  staying  or  upsetting  trusteeships  upon  sub- 
stantive grounds.  Men  have  frequently  been  subjected  to  fines  as  large 
as  $1,000  or  more  for  bringing  suit  against  a  union;  others  have  been 
expelled  from  membership. 

The  committee  bill  places  limits  on  the  reasons  for  wliich  tnistee- 
ships  can  be  imposed  and  the  period  for  which  they  may  be  continued. 

Section  302  of  the  bill  sets  up  two  standards  for  testing  the  legality 
of  a  trusteeship. 

First,  the  trusteeship  must  conform  to  the  constitution  and  bylaws 
of  the  labor  organization. 

Second,  the  trusteeship  must  be  imposed  for  one  of  the  three  follow- 
ing purposes — 

Correcting  corruption  or  financial  malpractice,  assuring  the 
performance  of  collective  bargaining  agreements  or  other 
duties  of  a  bargaining  representative,  restoring  democratic 
procedures,  or  otherwise  carrying  out  the  legitimate  objects 
of  such  labor  organization. 

The  bill  does  not  specify  in  detail  all  of  the  reasons  for  which  a 
trusteeship  may  be  imposed.  For  instance,  the  elimination  of  Com- 
munist or  other  forms  of  subversion  has  long  been  recognized  by  the 
courts  as  a  justification  for  imposing  a  trusteeship.  More  rigid  stand- 
ards than  these  might  prevent  international  intervention  when  fully 
justified.  It  should  not  be  difficult  to  decide  whether  the  general  tests 
are  met  in  a  particular  case  after  all  the  facts  have  been  developed. 

Congress  has  followed  the  same  course  in  dealing  with  "restraint  of 
trade"  and  "unfair  methods  of  competition." 

The  bill  supplies  a  guideline  for  determining  whether  a  trusteeship 
meets  the  statutory  standard.  Recognizing  the  delicate  judgmente 
which  international  officers  are  called  upon  to  make  in  imposing  a 
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trusteeship  and  conscious  of  the  relative  inexpertness  of  outsiders, 
the  bill  provides  that  for  18  months  a  trusteeship — - 

shall  be  presumed  valid  *  *  *  and  shall  not  be  subject  to 
attack  during  such  period  except  upon  clear  and  convincing 
proof  that  the  trusteeship  was  not  established  or  maintained 
in  good  faith  for  a  purpose  allowable  under  section  302. 

The  presumption  is  available,  however,  only  if  the  trusteeship  was 
instituted  and  maintained  in  procedural  conformity  with  the  con- 
stitution and  bylaws  of  the  international  labor  organization  and 
authorized  or  ratified  after  a  fair  hearing  either  by  its  executive  board 
or  .other  body  provided  in  its  constitution.  This  limitation  will  en- 
courage the  use  of  fair  procedure  within  the  union.  The  purpose  is 
to  make  it  plain  that  an  honest  decision  by  the  international  officials 
is  not  to  be  overturned  during  the  first  18  months  of  the  receiverehip 
upon  a  question  of  fact  or  of  degree  or  of  judgment  as  to  the  necessity 
for  imposing  it.  On  the  other  hand,  if  dishonesty  or  bad  faith  is 
proved,  either  with  respect  to  the  establishment  or  maintenance  of  a 
tiiisteeship,  the  bill  provides  a  remedy. 

The  local  emergency  which  justifies  intervention  by  the  interna- 
tional union  can  usually  be  corrected  within  a  year  or  two.  If  Com- 
munists capture  a  local  union,  it  may  be  more  than  a  year  before  the 
international  officers  can  build  up  a  group  of  loyal  trade  unionists  able 
and  willino;  to  frovern  their  own  affairs  under  continued  harassment 
from  the  Communist  minority.  Unhappily  the  entire  leadership  of  a 
local  may  be  corrupt  and  its  ouster  may  leave  a  vacuum  not  easily 
filled.  For  such  reasons,  there  must  be  some  provision  for  flexibility. 

The  bill  approaches  this  problem  by  reversing  the  presumption 
which  applies  during  tlie  first  18  months.  Section  304 (c)  provides 
that — ■ 

After  the  expiration  of  18  months  the  trusteeship  shall  be 
presumed  invalid  *  *  *  and  its  discontinuance  shall  be  de- 
creed unless  the  labor  organization  shall  show  by  clear  and 
convincing  proof  that  the  continuation  of  the  trusteeship  is 
necessary'  for  a  purpose  allowable  under  section  302. 

If  a  trusteesliip  is  needed  for  more  than  18  months,  the  international 
officers  ought  to  be  able  to  demonstrate  the  reason  for  its  continuation. 

The  bill  also  deals  with  two  specific  abuses  sometimes  incident  to  the 
imposition  of  trusteeships.  It  forbids  the  transfer  by  an  international 
union  of  any  funds  of  the  local  except  normal  per  capita  tax  and  any 
assessments  payable  by  subordinate  bodies  not  in  trusteeship.  This 
will  prevent  the  appointment  of  trustees  for  the  purpose  of  "milking" 
a  local  treasury.  The  same  section  makes  it  unlawful  to  count  the  votes 
of  the  delegates  designated  to  represent  a  local  union  held  in  receiver- 
ship at  a  convention  imless  the  delegates  are  elected  by  a  general  vote 
of  the  membership  in  a  secret  ballot.  This  would  prevent  the  use  of 
trusteeships  in  order  to  control  the  choice  of  delegates  to  an  interna- 
tional convention. 

The  restrictions  upon  improper  trusteeships  would  be  enforced  by 
action  in  the  district  courts  of  the  United  States.  Under  the  bill,  a 
miion  member  or  local  union  may  file  a  complaint  with  the  Secretary 
of  Labor,  who  is  directed  to  investigate  the  complaint.  If  he  finds 
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probable  cause  to  believe  that  the  act  has  been  violated,  the  Secretary 
is  to  brine;  a  suit  to  enjoin  the  violation  and  secure  such  other  relief 
as  may  be  appropriate.  The  name  of  the  complainant  is  not  to  be 
disclosed  in  order  to  protect  him  against  reprisals.  Also  any  member 
or  subordinate  body  of  a  labor  organization  affected  may  bring  a  civil 
action  in  a  district  court  of  the  United  States  having  jurisdiction  of 
the  labor  organization  to  prevent  and  restrain  any  violation  of  this 
title  (except  sec.  301)  and  for  such  other  relief  as  may  be  appropriate. 

The  suit  would  be  tried  in  the  same  manner  as  any  proceeding  in 
equity  except  that  the  presumptions  desciibed  above  would  be  con- 
trolling in  the  absence  of  countervailing  evidence. 

The  court  would  have  power  to  issue  a  temporary  injunction  if  neces- 
sary to  prevent  misappropriation  of  the  assets  of  the  local  union.  If  a 
trusteeship  were  found  invalid  upon  th&  complainants'  proof,  or  be- 
cause 18  months  had  expired  and  clear  and  convincing  proof  had  not 
been  adduced  justifying  the  continuance  of  the  trusteeship,  the  court 
would  enter  a  decree  discontinuing  the  trusteeship  and  turning  the 
affairs  of  the  local  union  back  to  its  members.  If  the  need  for  con- 
tinuance is  establislied  the  court  might  follow  several  courses  of  action. 
It  might  dismiss  the  complaint  witliout  prejudice  leaving  the  way 
open  for  a  subsequent  suit  in  the  event  that  the  trusteeship  was  con- 
tinued without  justification.  It  might  retain  jurisdiction  in  order  to 
watch  over  the  trusteeship  and  determine  when  it  was  to  be  discon- 
tinued. Or  it  might  enter  a  decree  approving  the  continuation  of  the 
trusteei3liip  for  a  fixed  period  of  time.  The  choice  should  be  made 
according  to  the  necessities  of  the  particular  case. 

Enactn^ent  of  the  bill  will  not  affect  the  right  of  a  local  union  or  its 
meniber><  to  challenge  a  trusteeship  in  tiie  State  courts.  Section  oOfi 
explicitly  presences  existing  rights  and  remedies  except  that  the  final 
judgment  in  any  suit  brought  by  the  Secretary  of  Labor  will  bind  both 
the  union  and  the  members.  Individual  union  members  will  therefore 
have  a  choice  between  suing  in  the  State  courts  under  the  common  law 
or  invoking  the  provisions  of  the  Federal  statute. 

ELECTIONS 

The  interim  report  of  the  McClellan  committee  recommended  the 
enactment  of  legislation  providing  for  the  periodic  election  of  labor 
union  officers  and  the  use  of  secret  ballots  in  union  elections.  The 
committee  bill  would  establish  such  requirements  and  provide 
machinery  for  their  enforcement. 

It  needs  no  argument  to  demonstrate  the  importance  of  free  and 
democratic  union  elections.  Under  the  National  Labor  Relations 
and  Railway  Labor  Acts  the  union  which  is  the  bargaining  representa- 
tive has  power,  in  conjunction  with  the  employer,  to  fix  a  man's 
wage,  hours,  and  conditions  of  employment.  The  individual  em- 
ployee _may  not  lawfully  negotiate  with  his  emplo^^er.  He  is  bound  by 
the  union  contract.  In  practice,  the  union  also  has  a  significant  role 
in  enforcing  the  grievance  procedure  where  a  man's  contract  rights  are 
enforced.  The  Government  which  gives  unions  this  power  has  an 
obligation  to  insure  that  the  officials  who  wield  it  are  responsive  to  the 
desires  of  the  men  and  women  whom  they  represent.  One  of  the  best 
assurances  which  can  be  given  a  legal  guaranty  of  free  and  periodic 
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elections.  The  responsiveness  of  union  officers  to  the  will  of  tiie  mem- 
bers depends  upon  the  frequency  of  elections,  and  an  honest  count  of 
the  ballots.  Guaranties  of  fairness  will  preserve  the  confidence  of  the 
public  and  the  members  in  the  integrity  of  union  elections. 

The  committee  bill  requires  the  election  of  the  officers  of  inter- 
national unions  not  less  frequently  than  every  5  years  either  by  secret 
ballot  or  at  a  convention  of  delegates  chosen  by  secret  ballot.  Local 
union  officials  are  to  be  elected  by  secret  ballot  not  less  often  tlian 
every  3  years. 

In  the  case  of  both  international  and  local  unions,  members  of 
executive  boards  or  other  governing  bodies  are  also  required  to  be 
elected  by  secret  ballot.  The  bill  recognizes  that  in  some  unions 
intermediate  bodies  exercise  responsible  governing  poAvcr  and  specifies 
that  the  members  of  such  bodies  as  systems  boards  in  the  railroad 
industry  be  elected  by  secret  ballot  of  the  members  of  the  union  or 
by  union  officers  elected  by  the  members  by  a  secret  ballot. 

Tlie  committee  bill  contains  otlier  provisions  intended  to  insure  fair- 
elections  : 

(1)  It  provides  that  not  more  than  45  days  and  not  less  than  15' 
days  prior  to  the  last  ])0ssible  date  on  wliich  iiomimitions  can  he  made, 
notice  of  the  time  and  manner  of  making  nominations  and  of  the  place 
and  date  of  election  shall  be  given  in  a  manner  which  is  reasonably 
calculated  to  inform  all  or  substantially  all  of  the  members  eligible  to 
vote  in  such  election. 

(2^  Each  member  in  good  standing  is  entitled  to  one  vote. 

(3)  No  member  whose  dues  have  been  withheld  by  his  employer 
for  payment  to  the  labor  organization  pursuant  to  his  voluntary 
authorization  provided  for  in  a  collective-bargaining  agreement  shall 
be  declared  ineligible  to  vote  or  to  be  a  candidate  for  office  in  such  labor 
organization  by  reason  of  alleged  delay  or  default  in  the  payment 
of  dues. 

(4)  Every  member  in  good  standing  shall  be  eligible  to  be  a  candi- 
date and  to  hold  office  (subject  to  section  504  and  to  reasonable 
qualifications  uniformly  imposed) . 

(5)  Every  member  shall  have  the  right  to  vote  for  and  otherwise 
support  the  candidate  or  candidates  of  his  choice  without  being  subject 
to  penalty  discipline,  or  improper  interference  or  reprisal  of  any  kind 
by  such  labor  organization  or  any  member  thereof.  The  bill  thereby 
forbids  intimidation  of  voters  and  denial  of  the  right  to  A'ote. 

(6)  All  records  pertaining  to  the  election  are  to  be  preserved  for 
1  year.  This  is  necessary  to  enable  higher  union  officials  and  the 
Government  to  investigate  charges  of  dishonest3^ 

(7)  Union  officials  are  forbidden  to  expend  union  dues,  assessments, 
and  similar  compulsory  levies  upon  the  members  to  pay  campaign 
workers,  or  to  meet  other  campaign  expenses  of  candidates. 

(8)  Employers  are  forbidden  to  finance  candidates  in  union  elec- 
tions. 

ENFORCEMENT 

The  foregoing  provisions  are  to  be  enforced  in  accordance  with 
section  402  of  the  committee  bill.  A  member  of  a  labor  organization 
who  is  aggrieved  by  any  violation  of  these  provisions  and  who  has 
exhausted  the  reasonable  remedies  available  under  the  constitution 
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and  by  laws  of  such  organization  and  of  any  national  or  international 
labor  organization  with  which  such  organization  is  affiliated,  or  has 
diligently  pursued  such  available  remedies  without  receiving  a  final 
decision  within  6  calendar  months  may  bring  a  civil  action  against 
such  labor  organization  in  the  U.S.  district  court  for  the  district  in 
which  the  principal  office  of  such  labor  organization  is  located.  Such 
action  may  be  for  the  purpose  of  preventing  and  restraining  such 
violation  and  for  such  other  relief  as  may  be  appropriate,  including 
the  holding  of  a  new  election  under  the  supervision  of  the  Secretary 
of  Labor  and  in  accordance  with  this  title.  Where  an  election  has 
already  been  held  at  the  time  the  action  is  brought,  such  election 
shall  be  presumed  valid  pending  a  final  decision  thereof,  and  in  the 
interim  the  affairs  of  the  organization  shall  be  conducted  by  the 
officers  elected  or  in  such  manner  as  the  constitution  and  bylaws 
provide.  The  court  may  take  such  action  as  it  deems  proper  to 
preserve  the  assets  of  the  labor  organization. 

Where  such  an  action  is  instituted  by  a  member  of  a  labor  organiza- 
tion, the  court  shall,  if  the  court  finds  upon  a  preponderance  of  the 
evidence  after  a  trial  upon  the  merits  (1)  that  the  election  was  not 
held  within  the  time  prescribed  by  section  401,  or  (2)  that  a  violation 
of  section  401  affected  the  outcome  of  an  election,  declare  the  election, 
if  any,  to  be  void,  and  direct  the  conduct  of  a  new  election  under  the 
supervision  of  the  Secretary  of  Labor  and,  so  far  as  lawful  and  practi- 
cable, in  conformity  with  the  constitution  and  bylaws  of  the  labor 
organization.  Following  such  an  election  the  Secretary  of  Labor  must 
promptly  certify  to  the  court  the  names  of  the  persons  elected,  and 
the  court  shall  thereupon  enter  a  decree  declaring  such  persons  to  be 
the  officers  of  the  labor  organization. 

The  order  of  the  court,  directing  an  election,  dismissing  an  election, 
or  designating  elected  officers  of  a  labor  organization  shall  be  appeal- 
able in  the  same  manner  as  the  final  judgment  in  a  civil  action,  but 
the  court,  in  its  discretion,  may  refuse  to  stay  an  order  directing  an 
election  pending  an  appeal  therefrom. 

Section  403  of  the  committee  bill  specifically  preserves  rights  and 
remedies  which  union  members  have  under  existing  law  to  insure 
compliance  with  the  provisions  of  a  union's  constitution  and  bylaws 
relating  to  elections  prior  to  the  conduct  of  an  election.  However, 
the  remedy  provided  by  the  committee  bill  is  made  the  sole  and 
exclusive  remedy  for  overthrowing  an  improperly  held  election  and 
holding  a  new  election. 

NO  man's  land 

One  of  the  most  difficult  problems  with  which  Congress  is  concerned 
in  the  labor-management  field  is  the  so-called  no  man's  land. 

What  is  the  no  man's  land?  Why  does  it  exist?  The  problem  exists 
in  part  because  the  National  Labor  Relations  Board  has  alleged  that 
there  is  a  limit  at  some  point  to  the  number  of  cases  which  it  is  able  to 
handle.  Too  many  cases  mean  too  much  delay. 

The  NLRB,  confronted  with  a  rising  backlog  of  cases,  cuts  doAvn  on 
its  caseload  by  refusing  to  assert  jurisdiction  in  cases  arising  in  in- 
dustires  doingless  than  a  certain  dollar  volume  of  business.  It  has 
resorted  to  this  device  for  a  number  years.  In  this  way,  it  effec- 
tively excludes  a  large  number  of  smaller  enterprises  from  the  coverage 
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of  the  Taft-Hartley  Act.  The  employers,  the  employees,  and  the 
unions  so  excluded  are,  therefore,  without  remedies  under  the  Federal 
statute.  By  virtue  of  rulings  by  the  Federal  courts  (see  Guss  v.  Utah 
Labor  Relations  Board^  352  U.S.  817)  the  parties  so  excluded  from 
Federal  coverage  may  not  bring  their  disputes  to  State  agencies  or 
State  courts.  The  rationale  of  this  decision  is  that  Congress,  having 
legislated  in  a  wide  area  of  labor-management  relations,  has  pre- 
empted the  field,  i.e.,  that  field  covered  by  the  commerce  power. 
Since,  therefore,  the  excluded  parties  have  neither  Federal  nor  State 
remedies  available  to  them,  they  are  said  to  be  in  the  no  man's  land. 

Section  701(a)  would  amend  section  14  of  the  National  Labor 
Relations  Act,  as  amended,  to  make  it  mandatory  that  the  National 
Labor  Relations  Board  assert  jurisdiction  over  all  labor  disputes  aris- 
ing under  that  act.  The  membership  of  the  National  Labor  Relations 
Board  would  be  enlarged  to  seven  members  and  the  terms  of  Board 
members  would  be  increased  from  the  present  5-year  periods  to  7-year 
periods.  The  Board  would  be  authorized  to  delegate  to  any  group 
of  three  or  more  members  any  or  all  of  the  powers  which  the  Board 
itself  could  exercise. 

The  Board  is  also  authorized  to  delegate  to  its  regional  directors  its 
powers  under  section  (9)  of  the  National  Labor  Relations  Act,  as 
amended,  to  determine  the  unit  appropriate  for  the  purposes  of  collec- 
tive bargaining,  to  investigate  and  provide  for  hearings,  and  determine 
whether  a  question  of  representation  exists,  and  to  direct  an  election 
or  take  a  secret  ballot  under  subsection  (c)  or  (e)  of  the  National 
Labor  Relations  Act,  as  amended,  and  certify  the  results  thereof. 
Any  interested  person  may  upon  filing  a  request  therefor  obtain  a 
review  by  the  Board  of  any  action  of  a  regional  director  under  such 
delegation  of  authority  but  such  a  review  will  not,  unless  specifically 
ordered  by  the  Board  operate  as  a  stay  of  any  action  taken  by  the 
regional  director. 

The  committee  bill  would  also  relieve  the  Board  of  many  adminis- 
trative and  supervisory  functions,  thereby  leaving  the  Board  free  to 
devote  more  time  to  its  quasi- judicial  function  of  deciding  cases 
arising  under  the  National  Labor  Relations  Act,  as  amended.  The 
committee  bill  accomplishes  this  purpose  by  providing  that  the  Board 
shall  delegate  to  the  General  Counsel  of  the  Board  all  its  functions 
other  than — 

(A)  its  functions  of  appointing  or  superivising  the  executive 
secretary  of  the  Board,  attorneys  employed  for  assignment  as 
le^al  assistants  to  Board  members,  the  solicitor  of  the  Board, 
trial  examiners,  and  any  other  attorneys  or  other  employees 
employed  for  assignment  in  the  immediate  office  of  a  Board 
member,  the  executive  secretary,  the  solicitor,  or  a  trial  examiner, 

(B)  its  function  of  making  rules  under  section  6  of  the  National 
Labor  Relations  Act, 

( C )  its  functions  under  section  9  of  such  act,  of  determining  the 
unit  appropriate  for  the  purposes  of  collective  bargaining,  of  in- 
vestigating and  providing  for  hearings,  and  determining  whether 
a  queston  of  representation  exists,  and  of  directing  an  election 
or  taking  a  secret  ballot  under  subsections  (c)  or  (e)  of  section  9, 
and  certifying  the  results  thereof. 
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(D)  its  function  of  determining  under  section  10  whether  a 
person  has  engaged  in  or  is  engaging  in  an  unfair  labor  practice 
and  of  issuing  orders  witli  respect  thereto, 

(E)  its  function  under  the  authority  of  section  10  (j )  of  deciding 
whether  a  petition  should  be  filed  with  a  district  court  for  appro- 
priate temporary  relief  or  restraining  order, 

(F)  its  function  (and  the  function  of  its  members)  of  issuing 
and  revoking  subpenas. 

In  recommending  this  pai-ticular  solution  to  the  no  man's  land 
question,  the  committee  believes  it  is  the  best  solution  to  an  admittedly 
difficult  problem. 

BUILDING   AND   CONSTRUCTION    INDUSTRY   AMENDMENT 

Background 

The  problems  of  the  building  and  construction  industry  under  the 
Taft-Hartley  Act  have  been  the  subject  of  considerable  comment  by 
authorities  in  the  field ;  and  Congress  in  previous  years  has  made  several 
attempts  to  correct  the  shortcomings  of  the  act  as  applied  to  the  indus- 
try. The  occasional  nature  of  the  employment  relationship  makes  this 
industry  mai-kedl}'  ditferent  from  manufacturing  and  other  types  of 
enterprise.  An  individual  employee  typically  works  for  many  employ- 
ers and  for  none  of  them  continuously.  Job  are  frequently  of  short 
duration,  depending  upon  various  stages  of  construction. 

During  the  Wagner  Act  period,  the  National  Labor  Relations  Board 
declined  to  exercise  jurisdiction  over  the  industry.  Concepts  evoked 
by  the  Board  therefore  developed  without  reference  to  the  construc- 
tion industry.  In  1947,  after  passage  of  the  Taft-Hartley  amendments, 
the  Board  applied  the  provisions  of  the  act  to  the  building  and  con- 
struction industry.  However,  the  application  of  the  National  Labor 
Relations  Act  of  1047,  as  amended,  gave  rise  to  serious  problems.  These 
problems  were  discussed  in  the  Presidential  message  of  1954,  the  Secre- 
tary of  Labor's  message  of  March  1957,  and  the  President's  messages 
of  Januaiy  1958  and  1959. 

Characteplstics  of  the  industry  and  the  hill 

In  the  building  and  construction  industry  it  is  customary  for  em- 
ployers to  enter  into  collective-bargining  agreements  for  periods  of 
time  running  into  the  future,  perhaps  1  year  or  m  many  instances  as 
much  as  3  years.  Since  the  vast  majority  of  building  projects  are  of 
relatively  shoit  duration,  such  labor  agreements  sometimes  apply  to 
jobs  which  have  not  been  started.  The  practice  of  signing  such  agree- 
ments for  future  employment  is  not  entirely  consistent  with  Wagner 
Act  rulings  of  the  NLRB  that  exclusive  bargaining  contracts  can  law- 
fully be  concluded  only  if  the  union  makes  its  agreement  after  a  repre- 
sentative number  of  employees  ha^e  been  hired.  One  reason  for  this 
practice  is  that  it  is  necessary  for  the  employer  to  know  his  labor  costs 
before  making  the  estimate  upon  which  his  bid  will  be  based.  A  second 
reason  is  that  the  employer  must  be  able  to  have  available  a  supply  of 
skilled  craftsmen  ready  for  quick  referral.  The  committee  has  decided 
that  the  object  of  validating  the  prehire  agreement  in  the  building  and 
construction  industry  is  sound  and  has  chosen  to  accomplish  this  object 
by  providing  that  a  prehire  agreement  in  that  industry  shall  not  con- 
stitute an  unfair  labor  practice  under  the  act. 
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The  bill  contains  other  provisions  Avliich  take  into  account  the  occa- 
sional nature  of  employment  in  the  building  and  construction  indus- 
try. It  does  so  by  reducing  from  30  days  to  J  the  grace  period  before 
which  the  employees  may  be  required  to  join  the  union.  The  reduc- 
tion in  this  time  allowance  reflects  the  normally  short  employment 
period  for  construction  employees.  Also,  the  bill  contains  provisions 
permitting  an  exclusive  referral  system  or  hiring  hall  based  upon  ob- 
jective criteria  for  referral.  Thus  it  is  permissible  to  give  preference 
based  upon  seniority,  residence,  or  training  of  the  sort  provided  by 
the  apprenticesliip  programs  sponsored  by  the  Department  of  Labor. 
These  provisions  are  not  intended  to  diminish  the  right  of  labor 
organizations  and  employers  to  establish  an  exclusive  referral  system 
of  the  type  permitted  under  existing  law. 

It  is  not  intended  by  the  enactment  of  this  section  of  the  bill  to 
affect  the  provisions  of  section  14(b)  of  the  iS'ational  Labor  Relations 
Act,  as  amended.  The  bill,  therefore,  provides  that  nothing  in  the 
section  shall  be  construed  as  authorizing  the  execution  or  application 
of  agreements  requiring  membership  in  a  labor  organization  as  a  con- 
dition of  employment  in  any  State  or  Territory  in  which  such  execution 
or  application  is  prohibited  by  State  or  Territorial  law. 

The  committee  bill  would  restrict  the  right  to  enter  into  prehire 
agreements  to  the  building  and  construction  industry  and  then  only 
to  labor  organizations  of  which  building  and  construction  employees 
are  members.  The  purpose  of  this  requirement  is  to  make  it  clear 
that  criminal  or  "paper  miions"  should  not  avail  themselves  of  the 
privilege  of  entering  into  such  agreements.  Moreover,  it  is  the  inten- 
tion of  the  committee  that  the  committee  bill  provisions  with  respect 
to  such  agreements  shall  not  be  construed  as  modifying  in  any  way 
other  provisions  of  the  National  Labor  Relations  Act,  as  amended, 
with  respect  to  special  types  of  employes  such  as  professional  em- 
X^loyees,  nor  is  it  the  intention  or  eiiect  of  the  bill  to  affect  the  status 
which  professional  engineers  now  enjoy  under  the  National  Labor 
Relations  Act,  as  amended. 

SECONDARY  BOYCOTTS 

The  committee  bill  would  amend  the  National  Labor  Relations 
Act  by  outlawing  "hot  cargo"  clauses  in  labor  contracts  signed  by 
common  carriers  subject  to  part  II  of  the  Interstate  Commerce  Act — 
i.e.,  those  common  carriers  who  transport  goods  in  interstate  com- 
merce. The  "hot  cargo"  clause  is  one  of  the  oppressive  devices  used 
by  the  Teamsters  Union  to  spread  its  power.  Outlawing  the  clause 
in  the  trucking  industry  would  close  a  loopliole  in  the  present  law 
against  secondary  boycotts. 

The  need  for  additional  legislation  outlawing  the  "hot  cargo"  clause 
results  from  a  gap  in  the  National  Labor  Relations  Act.  Section  8(b) 
(4)  (A)  makes  it  an  imf  air  labor  practice  for  a  labor  miion — 

to  induce  or  encourage  the  employees  of  any  employer  to  en- 
gage in  a  strike  or  a  concerted  refusal  *  *  *  to  perform  any 
services,  where  an  object  thereof  is  *  *  *  forcing  or  requir- 
ing any  employer  *  *  *  to  cease  doing  business  with  any 
other  person  *  *  * 
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The  application  of  this  prohibition  is  best  illustrated  by  a  concrete 
example.  Suppose  that  company  A  trucks  furniture  over  the  road  from 
terminals  in  Atlanta,  Ga.,  to  Philadelphia  and  New  York  and  that 
company  B  manufactures  furniture  in  Macon,  Ga.,  which  is  taken  to 
Atlanta  and  then  carried  north  in  A's  trucks.  If  there  were  a  strike  at 
B's  factory  in  Macon,  it  would  be  an  unfair  labor  practice  under  the 
present  law  for  the  union  which  called  the  strike  to  go  to  Atlanta  and 
induce  A's  truckdrivers  to  refuse  to  handle  B's  furniture  on  the  ground 
that  it  was  "hot  cargo." 

But  two  essential  elements  of  the  present  law  are  the  inducement  of 
employees  by  a  labor  union  and  a  strike  or  concerted  refusal  to  perform 
services.  In  the  example,  if  the  trucking  company.  A,  simpl}^  refused  to 
carry  B's  furniture  there  would  be  no  unfair  labor  practice  because 
there  was  no  inducement  of  employees  by  the  imion. 

After  the  Taft-Hartley  Act  became  law  the  Teamsters  Union  began 
to  exploit  this  distinction  by  the  device  of  "hot  cargo"  clauses.  During 
negotiations  the  Teamsters  would  demand  that  the  trucking  firm,  A, 
put  a  clause  into  the  collective  bargaining  agreement  agreeing  gen- 
erally that  A  would  not  truck  nor  require  his  employees  to  handle  any 
freight  which  was  "hot"  or  "unfair"  because  it  came  from  an  employer 
engaged  in  a  labor  dispute.  It  would  be  hard  for  A  to  resist  this  de- 
mand. Later  the  Teamsters  could  insist  that  A  live  up  to  the  contract 
and  refuse  to  handle  freight  such  as  B's  furniture. 

From  B's  standpoint  it  makes  no  difference  whether  his  furniture 
cannot  be  trucked  out  of  Atlanta  because  the  Teamsters  induce  A's 
employees  to  refuse  to  handle  it  or  because  A  has  been  compelled  to 
sign  a  contract  not  to  handle  hot  goods.  The  injury  to  the  public  is  also 
the  same.  The  "hot  cargo"  clause  therefore  became  a  major  weakness 
in  the  law  against  secondary  boycotts. 

Section  707  of  the  Senate  bill  sought  to  correct  this  weakness  by  out- 
lawing "hot  cargo"  clauses.  It  proposed  to  amend  the  National  Labor 
Eelations  Act  by  making  it  an  imfair  labor  practice  for  a  common 
carrier  subject  to  part  II  of  the  Interstate  Commerce  Act  to  enter  into 
such  a  contract  with  a  labor  union  and  by  making  it  an  unlawful  re- 
fusal to  bargain  for  the  labor  organization  to  press  for  such  a  clause 
in  contract  negotiations.  The  Senate  bill  would  also  make  existing  hot 
cargo  clauses  unenforcable.  Since  section  707  followed  the  words  of 
NLEA  section  8(b)  (4)  (A)  insofar  as  they  could  apply  to  carriers  it 
preserved  the  established  distinction  between  primary  activities  and 
secondary  boycotts. 

The  amendments  approved  by  the  committee  have  the  effect  of  clari- 
fying this  distinction. 

"Primary  activities"  is  a  term  used  to  describe  a  strike  or  picketing 
at  a  plant  of  the  employer  engaged  in  the  labor  dispute.  It  is  settled 
law  that  the  National  Labor  Relations  Act  does  not  require  a  truck- 
driver  to  cross  a  primary  picket  line  and  that  the  "pickets  may  request 
him  not  to  enter  the  strike-bound  plant."  (See  NLRB  v.  International 
Rice  Milling  Go.^  341  U.S.  665.)  The  truckdriver's  employer  would 
liave  the  legal  right  to  discharge  him.  or  the  employer  could  agree  that 
he  would  not  require  the  driver  to  enter  tlie  strike-bound  plant.  These 
activities  are  all  different  from  the  earlier  example  because  they  are 
limited  to  the  scene  of  the  labor  dispute. 
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After  the  Senate  passed  S.  1555  there  were  widespread  reports  that 
section  707  would  compel  truckdrivers  to  act  as  strikebreakers  by 
crossing  primary  picket  lines.  The  effect  of  the  committee  amend- 
ments to  section  707  is  to  dispel  this  misunderstanding. 

One  amendment  divides  the  Senate  provision  into  two  parts  so  that 
the  employer  unfair  labor  practice  of  entering  into  a  "hot  cargo'* 
clause  will  be  found  in  NLRA  section  8(a)  along  with  other  employer 
unfair  labor  practices  and  the  union  violation  will  be  found  in  sec- 
tion 8(b)  together  with  other  union  unfair  labor  practices.  The  di- 
vision also  brings  into  play  the  existing  proviso  to  section  8(b). 

The  second  change  adds  a  proviso  that — 

Nothing  in  this  paragraph  shall  be  construed  (i)  to  require 
any  employee  to  enter  upon  the  premises  of  an  employ- 
er *  *  *  where  such  employer  is  engaged  in  a  primary  labor 
dispute,  or  (ii)  to  invalidate  a  collective  bargaining  agree- 
ment which  provides  that  such  refusal  shall  not  be  cause  for 
the  discharge  of  such  employee. 

Altliough  the  proviso  is  appended  to  the  amendment  covering  the 
union  unfair  labor  practice,  its  substance  is  equally  applicable  to  the 
employers'  contractual  undertakings.  It  should  also  be  observed  that 
the  proviso  is  limited  to  primary  activities. 

Pkketing  at  site  of  coitstruction. — It  is  settled  law  that  the  employees 
of  a  mine  or  mill  owner  or  in  a  factory  may  peacefully  picket  their 
place  of  employment  in  seeking  higher  wages,  shorter  hours,  better 
conditions  of  employment,  or  other  lawful  objectives.  So  long  as  their 
placards  are  honest,  the  pickets  do  not  have  to  choose  their  words  with 
an  eye  to  the  legal  consequences.  They  may  ask  others  not  to  cross 
the  picket  lines. 

The  National  Labor  Relations  Act  section  8(b)(4)(A)  forbids  a 
union — 

to  induce  or  encourage  the  employees  of  any  employer  to  en- 
gage in  a  strike  *  *  *  where  an  object  there  is  *  *  *  forcing 
or  requiring  any  employer  *  *  *  to  cease  doing  business  with 
any  other  person. 

In  tlie  construction  industry,  instead  of  one  employer  with  different 
departments  for  different  kinds  of  work,  there  are  numerous  contrac- 
tors on  the  job  site  doing  different  kinds  of  work.  Consequently,  if  the 
electricians  union  pickets  a  job  site  because  of  a  dispute  with  the 
electrical  contractor  and  the  bricklayers,  carpenters,  and  other  trades 
do  not  cross  the  picket  line,  it  is  held  that  the  eletricians'  union  is 
guilty  of  causing  a  secondary  boycott  in  violation  of  section  8(b) 
(4)  (A)  unless  the  pickets  tell  the  other  employees  to  cross  the  picket 
line,  because  the  pickets  are  said  to  be  inducing  the  bricklayers  and 
other  trades  to  strike  with  the  object  of  compelling  the  prime  con- 
tractor who  employs  them  to  stop  doing  business  with  the  electrical 
contractor,  Denver  Building  and  Construction  Trades  Council  (341 
U.S.  675).  Yet  the  electrical  union  representing  electricians  in  a 
factoiy  can  picket  the  factory  site  even  though  the  production  and 
shipping  room  employees  refuse  to  cross  the  picket  line. 

Section  702  of  the  committee  bill  eliminates  the  distinction  by 
oveniiling  the  Denver  BuUding  Trades  case  in  all  its  applications. 
The  proposed  amendment  to  the  National  Labor  Relations  Act  permit 
picketing  in  the  construction  industry  at  the  site  of  a  labor  dispute 
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without  regard  to  the  effect  upon  the  employees  of  other  contractois 
working  on  the  same  construction  project.  The  references  to  "joint 
venturer,  prime  contractor,  subcontractor,  or  cocontractor"  makes  it 
plain  that  the  amendment  does  not  go  outside  the  construction 
industry  but  they  are  intended  to  coA'er  all  the  situations  in  which 
two  or  more  contractors  are  engaged  on  one  building  or  construction 
project  in  the  building  and  construction  industry,  including  projects 
where  the  work  is  divided  among  a  number  of  direct  contractoi-s. 
This  amendment  is  not  intended  to  affect  the  application  of  existing 
law  to  picketing  activities  which  occur  at  locations  other  than  the 
site  of  a  building  project  in  tlie  building  and  construction  industry. 

APPRENTICESHIPS    AND    TIIAINING    PROGRAMS 

The  provision  of  an  adequate  supply  of  skilled  labor  in  American 
industry  is  dependent  upon  the  proper  f  mictioning  of  apprenticeship 
and  training  programs.  These  programs  are  supported  by  Federal 
law  which  vests  ceitain  responsibilities  in  the  U.S.  Department  of 
Labor,  Many  of  these  programs  are  financed  by  employer  contri- 
butions and  union  contributions.  However,  section  302  of  the  Labor 
Management  Kelations  Act  of  1947,  as  amended,  is  Avritten  in  such 
manner  that  it  creates  a  doubt  as  to  the  legality  of  emploj^er  contri- 
butions to  joint  trust  funds  for  apprenticeship  and  training  programs. 
The  committee  bill  contains  an  amencbnent  to  section  302  of  the 
Labor  Management  Relations  Act,  which  makes  it  clear  that  defray- 
ing the  costs  of  apprenticeship  or  other  training  programs  is  a  permis- 
sible object  of  a  joint  trust  fund  to  which  an  employer  makes  con- 
tribution. 

The  original  drafting  of  section  302  has  created  similar  legal  prob- 
lems with  respect  to  pooled  vacation,  holiday,  severance,  or  similar 
benefits.  The  amendment  of  section  302  of  the  Labor  Management 
Relations  Act  of  1947,  as  amended,  as  proposed  in  the  committee  bill 
Mould  include  those  items  as  permissible  objects  of  such  joint  trust 
funds. 

ORGANIZATIONAL    PICKETING 

Section  705  of  the  committee  bill  would  make  it  unlawful  to  picket 
or  cause  to  be  picketed,  or  threaten  to  picket,  any  employer  with  the 
object  of  forcing  or  requiring  an  employer  to  recognize  or  bargain  with 
a  labor  organization  as  the  representative  of  his  employees,  or  forcing 
or  requiring  the  employees  of  an  employer  to  accept  or  select  such 
labor  organization  as  their  collecti^-e  bargaining  representative — 

(A)  where  the  employer  has  recognized  in  accordance  with 
the  National  Labor  Relations  Act,  as  amended,  any  other  labor 
organization  (not  established,  maintained,  or  assisted  by  any 
action  defined  in  section  8(a)  of  such  act,  as  an  unfair  labor 
practice),  and  a  question  concerning  representation  may  not 
appropriately  be  raised  under  section  9(c)  of  such  act,  or 

(B)  where  within  the  preceding  nine  months  a  valid  election 
under  section  9(c)  of  the,  National  Labor  Relations  Act,  as 
amended,  has  been  conducted  unless  such  labor  organization  has 
been  certified  as  the  representative  of  employees  of  such  employer 
pursuant  to  such  election  or  unless  such  labor  organization  has 
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been  desiofnated  or  selected  as  a  representative  for  purposes  of 
collective  bargaining  by  the  majority  of  the  employees  in  a  unit 
a])propriate  for  such  purposes. 
The  purport  of  the  committee  provision  above  referred  to  is  (1)  to 
protect  the  parties  to  a  legitimate  collective  bargaining  relationship 
from  such  types  of  harassment  by  an  outside  organization  which  is 
using  such  means  to  substitute  itself  as  the  representative  of  the 
employees  of  such  employer;  and  (2)  to  preserve  the  dignity  of  the 
Board's  election  processes  under  the  National  Labor  Relations  Act, 
by  outlawing  picketing  and  thieats  to  ])icket  for  such  purposes  within 
9  months  after  a  valid  election  has  been  held  by  the  Board  except 
where  the  picketing  or  threat  to  picket  is  by  a  labor  organization  which 
hus  been  certified  as  the  representative  of  such  employees  by  the 
Board,  or  has  been  designated  or  selected  as  a  representative  for 
purposes  of  collective  bargaining  by  a  majority  of  the  employees  in 
a  unit  appropriate  for  such  purposes. 

PREHEARIXO    ELECTIONS 

The  committee  bill  amends  the  National  Labor  Relations  Act  to 
provide  for  prehearing  elections  under  certain  circumstances.  This 
provision  should  make  an  important  contribution  to  speeding  up  the 
liandlmg  of  a  large  percentage  of  election  cases  and  eliminating  a 
considerable  amount  of  unnecessary  work  now  performed  by  the 
Board's  staff  of  legal  assistants  while  at  the  same  time  providing 
substantive  and  procedural  protection  for  parties  at  interest. 

Section  9(c)  of  the  National  Labor  Relations  Act  provides  that 
when  a  question  concerning  representation  exists  a  formal  hearing 
must  be  held  before  an  election  unless  such  a  hearing  is  waived  by  all 
of  the  parties.  The  result  of  this  requirement  is  that  time-consuming 
hearings  are  sometimes  held  on  no-issues  cases. 

Section  704  of  the  committee  bill  would  permit  representation 
elections  by  secret  ballot  without  the  unnecessary  delay  accompany- 
ing many  such  cases  under  present  procedures.  During  the  last  19 
months  of  the  Wagner  Act  (7  months  of  fiscal  1946  and.  all  of  fiscal 
1947),  a  form  of  prehearing  election  was  used  by  the  NLRB.  The 
proceedings  authorized  by  this  new  section  would  be  similar  to  the 
earlier  methods  employed  by  the  Board  but  would  differ  in  two  major 
and  important  respects.  First,  an  election  cannot  be  held  under  the 
pending  proposal  unless  all  parties  have  had  the  opportunity  to  pre- 
sent tlieir  views  at  a  conference  with  the  responsible  officer  of  the 
Board.  Li  1946  and  1947  the  election  could  be  directed  without  hold- 
ing the  preliminary  conference,  and  the  propriety  of  the  procedure 
could  be  tested  only  after  the  election  had  been  held. 

Second,  in  addition  to  the  opportunity  to  be  heard  which  section 
704  gives  every  party  at  the  conference,  there  is  a  provision  for  filing 
a  staTy  of  the  election  with  the  NLRB.  In  1946  and  1947  the  prehearing 
elections  were  almost  exclusively  on  behalf  of  unions  seelring  repre- 
sentative status.  Under  the  amendmeiit,  the  prehearing  election  would 
be  available  not  only  to  such  unions,  but  also  would  be  available  in 
cases  of  petitions  by  employers  and  decertification  petitions  by 
employees. 
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Section  704  of  the  committee  bill  would  permit  elections  to  be 
directed  as  follows : 

(a)  Upon  the  petition  being  filed  in  the  regional  office,  the  agent 
of  the  Board  determines  if  a  consent  election  agreement  can  be  signed ; 
if  not,  he  can  ascertain  if  there  are  substantial  issues  of  fact  or  law  or 
if  the  appropriate  unit  is  in  dispute.  If  not,  he  can  then  call  a  joint 
conference  of  the  parties. 

(b)  At  such  conference  he  may  deA^elop  further  whether  there  are- 
substantial  issues  of  law  or  fact  and  whether  there  is  a  dispute  as  to- 
the  appropriate  unit. 

(c)  Absent  substantial  issues  of  fact  or  law  and  if  the  appropriate 
unit  is  not  in  dispute,  a  prehearing  election  could  then  be  directed  not 
sooner  than  30  days  from  the  date  of  receipt  of  notice  of  the  filing  of 
the  petition. 

(d)  If  one  of  the  parties  objected  to  the  procedure  he  could  file  a 
motion  for  hearing  with  the  Board,  but  such  motion  would  not,  unless 
specifically  ordered  by  the  Board,  operate  as  a  stay  of  the  election. 

(e)  After  the  election  was  conducted  either  partj'  would  have  the 
right  to  insist  upon  a  hearing,  the  purpose  of  which  would  be  to 
require  the  Board  to  pass  upon  the  entire  record  of  the  case. 

The  committee  believes  that  adoption  of  the  prehearing  election 
procedure  as  outlined  above  will  result  in  a  streamlining  of  Board 
procedures  with  resultant  benefits  to  those  directly  concerned  and 
others  who  use  the  Board's  facilities.  The  procedure  called  for  in 
section  704  preserves  procedural  due  process  and  guards  against 
"quickie"  elections. 

RIGHT  OF  ECOXOMIC   STRIKERS  TO  VOTE  IN   NLRB  ELECTIONS 

Section  9(c)  (3)  of  the  Xational  Labor  Relations  Act,  as  amended, 
provides  as  follows: 

No  election  shall  be  directed  in  any  bargaining  unit  or 
any  subdivision  within  which,  in  the  preceding  12-month 
period,  a  valid  election  shall  have  been  held.  Employees 
on  strike  who  are  not  entitled  to  reinstatement  shall  not  be 
eligible  to  vote.  In  any  election  where  none  of  the  choices  on 
the  ballot  receives  a  majority,  a  nmofi'  shall  be  conducted,  the 
ballot  providing  for  a  selection  between  the  two  choices 
receiving  the  largest  and  second  largest  number  of  valid  votes 
cast  in  the  election. 

The  committee  bill  would  amend  the  above-quoted  section  by 
striking  the  second  sentence  which  reads :  "Employees  on  strike  who 
are  not  entitled  to  reinstatement  shall  not  be  eligible  to  vote." 

It  is  the  opinion  of  the  committee  that  the  question  of  eligibility 
to  vote  should  be  determined  by  the  Board  after  consideration  of  the 
particular  circumstances  involved  whenever  the  question  of  whether 
such  strikers  are  to  be  permitted  to  vote  is  presented. 

RETENTION   OF   RIGHTS   UNDER   OTHER  FEDERAL   AND    STATE   LAWS 

Section  603  of  the  committee  bill  states  unequivocally  that — 
except  as  explicitly  provided  to  the  contrary,  nothing  in  this 


1747 

act  sliall  reduce  or  limit  the  responsibilities  of  any  labor  orga- 
nization or  any  ofRce;r.  agent,  shop  steward,  or  other  representa- 
tive of  a  labor  organization,  or  of  any  trust  in  which  a  labor 
organization  is  interested,  under  any  other  Federal  law  or  under 
the  laws  of  any  State,  and  except  as  explicitly  provided  to  the 
contrary,  nothing  in  this  act  shall  take  away  any  right  or  bar 
any  remedy  to  whicli  the  members  of  a  labor  organization  are 
entitled  under  such  other  Federal  law  or  the  law  of  any  State. 

OTHER  IMPORTANT   PROVISIONS 

Acting  General  Coutisel^  National  Labor  Relations  Board 

The  National  Labor  Kelations  Act.  as  amended,  provides  that  the 
General  Counsel  of  the  Board  shall  be  appointed  by  the  President, 
by  and  with  the  consent  of  the  Senate.  The  act  places  considerable 
responsibility  on  the  General  Counsel  for  it  is  he  who  issues  com- 
plaints and  performs  other  vital  functions  which,  if  there  is  a  vacancy 
in  the  office,  cannot  be  performed  under  the  law  by  any  other  person.. 
If  such  a  vacancy  occurs  suddenly,  or  if  there  is  delay  in  the  nomina- 
tion or  confirmation  of  a  nominee,  the  processing  of  labor  relations 
cases  through  the  Board  machinerv  can  virtuallv  come  to  a  halt. 

The  committee,  recognizing  this  problem,  agreed  on  the  amend- 
ment which  would  permit  the  President  to  designate  an  officer  or 
employee  of  the  General  Counsel's  office  to  serve  as  an  Acting  General 
Counsel. 

State  criminal  laivs 

Section  604  of  the  committee  bill  makes  unequivocal  the  right  of 
States  to  continue  to  operate  in  the  criminal  law  field  in  the  tradi- 
tional, constitutional  manner.  The  committee  placed  this  provision 
in  the  bill  to  dispel  any  doubt  that  th^  Several  States  would  not,  under 
this  bill,  be  deprived  of  their  right  to  enact  laws  concerning  or  to 
prosecute  any  crimes  including  those  crimes  specifically  mentioned 
in  the  bill,  that  is  robbery,  bribery,  extortion,  embezzlement,  grand 
larceny,  burglary,  arson,  violation  of  the  narcotics  laws,  murder,  rape, 
assault  with  intent  to  kill,  assault  with  intent  to  inflict  grievous  bodily 
injury,  or  conspiracy  to  commit  any  of  such  crimes.  The  committee 
by  this  provision  simply  reaffirms  the  established  constitutional  right 
of  the  States  to  exercise  their  police  power  with  respect  to  those 
crimes  mentioned  in  the  bill,  as  well  as  all  other  crimes. 

Powers  of  the  Secretary  of  Labor 

The  committee  bill  places  heavy  reliance  upon  reporting  and  dis- 
closure to  union  members,  the  Government,  and  the  public  to  effect 
correction  of  abuses  where  they  have  occurred.  However,  the  bill 
also  endows  the  Secretary  of  Labor  with  power  to  insure  effectuation 
of  its  objectives.  "V^Hiile  other  sections  of  this  report  have  referred  to 
the  role  and  power  of  the  Secretary,  this  section  recapitulates  this 
power. 

(1)  The  Secretary  is  empowered  to  receive,  and  examine  for  accu- 
racy, information  based  on  reports  filed  with  him  by  unions,  union 
officers,  and  employers  covering  union  administrative  and  financial 
practice,  trusteeships,  union  officer  conflict  of  interests,  employer 
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expenditures  and  middlemen  activity  to  interfere  with  the  rights  of 
employees  under  the  National  Relations  Act. 

(2)  The  Secretary  is  also  authorized  to  take  certain  actions  to  en- 
force various  provisions  of  the  bill  and  insure  maintenance  of  mini- 
mum standards.  He  has  joower  to — 

(a)  brin2:  civil  injunctions  to  compel  compliance  with  the 
reportino;  provisions  of  the  act ; 

(b)  make  investigations,  armed  with  subpena  power,  to  deter- 
mine whether  there  has  been  any  violation  of  the  act  other  than 
title  I. 

The  committee  believes  that  the  powers  granted  to  the  Secretary  by 
this  bill  combined  with  full  reporting  and  disclosure  to  union  members 
and  the  public  provides  a  most  effective  combination  of  devices  by 
which  abuses  can  be  remedied. 

CRIMINAL  CONTEMPT 

Section  608  of  the  committee  bill  states  unequivocally  that — 

No  person  shall  be  punished  for  any  criminal  contempt 
allegedly  committed  outside  the  immediate  presence  of  the 
court,  in  connection  with  any  civil  action  prosecuted  by  the 
Secretaiy  or  any  other  person  in  any  district  court  of  the 
United  States  under  the  provisions  of  this  act,  unlevss  the 
facts  constituting  such  criminal  contempt  are  established  by 
the  verdict  of  the  jury  in  a  proceeding  in  the  district  coui-t 
of  the  United  States,  which  jury  shall  be  chosen  and  em- 
paneled in  the  manner  prescribed  liy  the  law  governing  trial 
juries  in  criminal  prosecutions  in  a  district  court  of  the  United 
States. 

PRIORITY  CASES 

The  committee  bill  contains  a  provision  which  would  amend  the 
National  Labor  Relations  Act,  as  amended,  to  require  the  National 
Labor  Relations  Board  to  give  priority  to  cases  involving  discriniina- 
tiou  in  regard  to  hire  or  tenure  of  employment  or  any  term  or  condition 
of  employment  to  encourage  or  discourage  membership  in  any  labor 
organization,  o^^er  all  other  types  of  cases  except  cases  given  priority 
under  subsection  (1). 

Inasmuch  as  such  discrimination  cases  often  involve  an  employee's 
loss  of  his  job,  and  consequently  the  livelihood  of  himself  and  his  de- 
pendents, the  committee  believes  such  cases  warrant  priority  treat- 
ment. 

Section-by-Section  Analysis  of  the  Bill 

Section  1 :  Contains  the  short  title  of  the  bill,  "Labor-Management 
Reporting  and  Disclosure  Act  of  1959." 

Section  2 :  Contains  the  (  ongressionjil  findings,  purposes,  and  policy. 

Section  3 :  Contains  definitions  of  terms,  as  used  in  titles  I,  II,  III, 
lY,  Y  (except  sec.  505) ,  and  Yl  of  the  bill. 

Section  3(a)  :  Defines  "commerce"  in  substantially  the  same  terms 
as  does  the  National  Labor  Relations  Act,  as  amended,  and  "State" 
as  including  any  State  of  the  United  States,  the  District  of  Columbia, 
Puerto  Rico,  the  Yirgin  Islands,  American  Samoa,  Guam,  Wake  Is- 
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land,  the  Canal  Zone,  and  Outer  Continental  Shelf  Lands  Act  (43 
U.S.C.  1331-43). 

Section  3(c)  :  Defines  "industry  affecting  commerce"  as  meaning 
any  activity  or  industry  in  commerce  or  in  which  a  labor  dispute  would 
hinder  or  obstruct  commerce  or  the  free  flow  of  commerce  and  in- 
cludes any  activity  or  industiy  "affecting  commerce"  within  the  mean- 
ing of  the  Labor-Management  Relations  Act,  1947,  as  amended,  or 
the  Railway  Labor  Act,  as  amended. 

Section  3(d)  :  Defines  "person"  as  meaning  one  or  more  individuals, 
labor  organizations,  partnerehips,  associations,  corporations,  legal 
repi'esentatives,  mutual  companies,  joint-stock  companies,  trusts,  un- 
incorporated organizations,  trustees,  trustees  in  bankruptcy,  or 
receivers. 

Section  3(e)  :  Defines  "employer"  as  meaning  any  employer  or  any 
group  or  association  of  employers  engaged  in  an  industry  affecting 
commerce  (1)  wliich  is,  with  respect  to  employees  engaged  in  an  indus- 
try affecting  commerce,  an  employer  within  the  meaning  of  any  law 
of  the  United  States  relating  to  the  employment  of  any  employees  or 
(2)  which  may  deal  with  any  labor  organization  concerning  grievances, 
labor  disputes,  wages,  rates  of  pay,  hours  of  emploj-ment,  or  condi- 
tions of  work,  and  includes  any  person  acting  directly  as  an  employer 
or  indirectly  as  an  agent  of  an  employer  in  relation  to  an  employee. 
The  term  does  not  include  the  United  States  or  any  corporation  wholly 
owned  by  the  Government  of  the  United  States  or  any  State  or  political 
subdivision  of  a  State. 

Section  3(f)  :  Defines  "employee"  as  meaning  any  individual  em- 
ployed by  an  employer  and  including  any  individual  whose  work  has 
ceased  as  a  consequence  of,  or  in  connection  with,  any  current  labor 
dispute  or  because  of  any  unfair  labor  practice  or  because  of  exclusion 
or  expulsion  from  a  labor  organization  in  any  manner  or  for  any 
reason  inconsistent  with  the  requirements  of  the  bill. 

Section  3(g)  :  Defines  "labor  dispute"  in  the  same  terms  as  does  the 
National  Labor  Relations  Act,  as  amended  (49  Stat.  450) . 

Section  3(h)  :  Defines  "trusteeship"  as  including  all  methods  by 
which  a  national  or  international  union  takes  supervision  or  control 
and  conducts  the  affairs  of  a  subordinate  body  under  its  constitution 
or  bylaws. 

Section  3(i)  :  Defines  "labor  organization"  as  a  labor  organization 
engaged  in  an  industry  affecting  commerce  and  including  any  orga- 
,nization  of  any  kind,  any  agency,  or  employee  representation  com- 
mittee, group,  association,  or  plan  engaged  m  an  industry  affecting 
commerce  in  which  employees  participate  and  which  exists  for  the 
purpose,  in  whole  or  in  part,  of  dealing  with  employers  concerning 
grievances,  labor  disputes,  wages,  rates  of  pay,  hours,  or  other  terms  or 
conditions  of  employment.  The  term  includes  any  conference,  joint 
board,  or  joint  council  engaged  in  an  industry  affecting  commerce 
which  is  subordinate  to  a  national  or  international  labor  organization, 
but  does  not  include  a  State  or  local  central  body. 

Section  3(j)  :  Defines  "labor  organization  engaged  in  an  industry 
affecting  commerce"  in  broad  terms  in  order  to  cover  all  miions  which 
represent,  seek  to  represent,  charter  subordinate  bodies  to  represent, 
or  are  chartered  by  a  union  representing  or  seeking  to  represent 
employees  of  employers  subject  to  the  National  Labor  Relations  Act, 
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as  amended,  i.e.,  within  the  full  scope  of  the  commerce  power.  The 
definition  includes  conferences,  joint  boards,  or  joint  councils  subordi- 
nate to  a  national  or  international  union,  other  than  a  State  or  local 
central  body.  This  definition,  like  others  in  this  section,  is  intended 
to  provide  comprehensive  coverage  of  labor  organizations  engaged  in 
any  degree  in  the  representation  of  employees  or  administration  of 
collective  bargaining  agreements. 

Section  3(k)  :  Defines  "secret  ballot"  as  meaning  all  forms  and 
methods  of  voting  (except  by  proxy)  in  secret. 

Section  3(1)  :  Defines  "trust  in  which  a  labor  organization  is  in- 
terested" as  meaning  any  trust  or  other  fimd  or  organization  (1) 
created  or  established  by  a  labor  organization  or  one  or  more  of  the 
trustees  or  members  of  the  governing  body  selected  or  appointed  by  a 
labor  organization  and  (2)  a  primary  purpose  of  which  is  to  provide 
benefits  for  the  members  of  the  labor  organization  or  their  beneficiaries. 

Section  3(m)  :  Defines  "labor  relations  consultant"  as  any  person 
who  is  paid  to  advise  or  represent  an  employer,  employer  organiza- 
tion, or  labor  organization  concerning  employee  organizing,  concei-ted 
activities,  or  collective  bargaining  activities. 

Section  3  (n)  :  Defines  "officer"  as  meaning  any  constitutional  officer, 
any  person  authorized  to  perform  the  functions  of  president,  vice 
president,  secretary,  treasurer,  or  other  executive  functions  of  a  labor 
organization,  and  any  member  of  its  executive  board  or  similar  govern- 
ing body. 

Section  3  (o)  :  Defines  "member"  or  "member  in  good  standing"  of  a 
labor  organization  as  including  any  person  who  has  fulfilled  the  re- 
quirements for  membership  in  the  labor  organization  and  who  neither 
has  voluntarily  withdrawn  from  membership  nor  has  been  expelled 
or  suspended  from  membership  after  appropriate  proceedings  con- 
sistent with  lawful  provisions  of  the  constitution  and  bylaws  of  the 
labor  organization. 

Section  3(p)  :  Defines  "Secretary"  as  meaning  the  Secretary  of 
Labor. 

Section  3(q)  :  Defines  "officer,  agent,  shop  steward,  or  other  repre- 
sentative" as  including  elected  officials  and  key  administrative  person- 
nel of  labor  organizations,  whether  elected  or  appointed,  heads  of 
departments  or  major  units,  and  organizers  who  exercise  substantial 
independent  authority,  but  does  not  include  salaried  nonsupervisory 
professional  staff,  stenographic,  and  service  personnel. 

Section  3(r)  :  Defines  "district  court  of  the  United  States"  as  mean- 
ing a  U.S.  district  court  and  a  U.S.  court  of  any  place  subject  to  the 
jurisdiction  of  the  United  States. 

TITLE  I.  RIGHTS  OF  MEMBERS  OF  LABOR  ORGANIATIONS 

RIGHTS   OF   ME]M:BERS 

Section  101(a)  (1)  :  Asserts  that  every  member  of  a  labor  organiza- 
tion shall  be  accorded,  subject  to  reasonable  qualifications  uniformly 
imposed,  all  the  rights  and  privileges  pertaining  to  membership  under 
the  union  constitution  and  bylaws,  including  the  right  to  participate 
in  determining  union  policies,  to  attend  membership  meetings,  and  to 
vote  in  any  election  or  referendum  conducted  by  the  union. 
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Section  101(a)  (2) :  Asserts  that  every  union  member  shall  have  the 
right  to  meet  and  assemble  freely  with  other  members  and  to  express 
his  views,  arguments,  and  opinions,  including  the  right  to  express  at 
any  union  meeting  his  views  upon  any  candidate  or  candidates  in  any 
election  conducted  by  the  union  or  upon  any  other  business  properly 
before  a  union  meeting. 

Section  101  (a)  (3)  :  Stipulates  that  except  in  the  case  of  a  federation 
of  national  or  international  labor  organizations  tlie  rates  of  dues  and 
initiation  fees  payable  by  union  members  presently  in  effect  shall  not 
be  increased,  and  no  general  or  special  assessment  shall  be  levied  upon 
imion  members,  except  (1)  in  the  case  of  a  local  labor  organization, 
(a)  by  a  majority  vote  by  secret  ballot  on  such  question  at  a  general 
or  special  meml>ership  meeting  called  after  reasonable  notice  or  (&) 
by  a  majority  vote  of  the  members  voting  in  a  membership  referendum 
conducted  by  secret  ballot:  or  (2)  in  the  case  of  a  labor  organization, 
other  than  a  local  labor  organization  or  a  federation  of  national  or 
international  labor  organizations,  (a)  by  a  majority  vote  of  the  dele- 
gates voting  at  a  regular  or  special  convention,  the  latter  to  be  held 
upon  not  less  than  30  days'  written  notice  to  the  principal  office  of 
each  local  union  entitled  to  such  notice,  or  (h)  by  majority  vote  of  the 
union  members  voting  in  a  membership  referendum  conducted  by 
secret  ballot,  or  (c)  by  majority  of  the  members  of  the  union  executive 
board  or  other  governmg  bodj^,  pursuant  to  the  union  constitution 
and  bylaws.  However,  such  action  on  the  part  of  the  union  executive 
board  or  governing  body  shall  be  effective  only  until  the  next  regular 
convention  of  the  labor  organization. 

Section  101  (a)  (4)  :  Except  as  provided  herein,  asserts  that  the  right 
of  any  aggrieved  union  member  to  institute  an  action  in  any  court 
of  the  United  States  or  any  State,  or  a  proceeding  before  any  Federal 
or  State  administrative  agency  against  his  union  or  any  officer  of 
his  union  shall  not  be  limited  or  impaired ;  nor  shall  any  union  member 
be  denied  the  right  to  appear  as  a  witness  in  any  judicial,  administra- 
tive, or  legislative  proceeding,  or  to  petition  any  legislature  or  com- 
municate with  any  legislator.  Every  union  member  shall  first  be 
required  to  exhaust  the  reasonable  remedies  available  to  him  under 
the  local  and  national  or  international  union's  constitution  and  bylaws 
before  instituting  any  judicial  or  administrative  proceeding  against 
the  union  or  any  of  its  officers  for  violation  of  the  member's  rights  in 
the  union. 

Section  101(a)  (5)  :  Declares  that  any  union  member  who  is  fined, 
suspended,  expelled,  or  otherwise  disciplined  by  his  union  or  any  of 
its  officers,  except  for  nonpayment  of  dues,  shall  be  afforded  a  fair 
hearing  on  written  charges  and  afforded  procedural  safeguards  as  pro- 
vided in  the  union's  constitution  and  bylaws.  This  subsection  further 
provides  that  nothing  in  subsection  (a)  shall  impair  the  authority 
of  any  labor  organization  to  adopt  and  enforce  disciplinary  sanctions 
in  conformance  with  paragraph  5,  and  to  adopt  and  enforce  rules 
for  the  purpose  of  insuring  proper  and  orderly  conduct  of  its  meetings 
and  business  of  the  labor  organization,  requiring  loyal  observance  by 
every  union  member  of  his  responsibility  toward  the  labor  organiza- 
tion as  an  institution  and  toward  the  labor  movement  as  a  wliole, 
or  restraining  conduct  by  any  member  or  members  that  interferes 
with  the  performance  by  the  labor  organization  of  any  of  its  legal  or 
contractual  obligations. 
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Subsection  (c)  of  section  101  (a)  (5)  voids  any  provisions  of  a  union 
constitution  or  bylaws  which  is  inconsistent  with  the  provisions  of 
this  section. 

ENFORCEMENT 

Section  102(a)  :  Permits  any  person  (1)  who  is  aggrieved  by  any 
violation  of  section  101,  and  (2)  who  has  exhausted  the  reasonable 
remedies  available  under  the  constitution  and  bylaws  of  the  local 
union  and  any  affiliated  national  or  international  union,  or  has  dili- 
gently pursued  such  available  remedies  without  obtaining  a  final  deci- 
sion within  6  calendar  months  after  their  being  invoked,  may  bring 
an  action  in  a  Federal  district  court  to  prevent  and  restrain  such 
violation.  District  courts  of  the  United  States  shall  be  deemed  to  have 
jurisdiction  of  a  labor  organization  in  the  district  where  the  alleged 
violation  occurred  or  where  the  principal  office  of  the  labor  orgaiiiza- 
tion  is  located. 

(b)  Declares  that  if,  upon  a  preponderance  of  the  evidence  after  a 
trial  upon  the  merits,  the  court  finds  that  a  violation  of  section  101  has 
occurred,  the  court  shall  have  jurisdiction  to  restrain  such  A'ioiation 
and  to  grant  any  other  appropriate  relief. 

RETENTION    OF    EXISTING    RIGHTS 

Section  103  :  Preserves  rights  and  remedies  which  any  member  of  a 
labor  organization  has  under  any  other  State  or  Federal  law,  or  before 
any  court  or  other  tribunal,  or  under  any  union  constitution  or  bylaws. 

RIGHT  TO   COPIES   OF  COLLECTIVE  BARGAINING  AGREEMENTS 

Section  104 :  Declares  it  the  duty  of  the  secretary  or  corresponding 
principal  officer  of  each  local  labor  organization  to  forward  a  copy  of 
each  collective  bargaining  agreement  made  by  such  labor  organization 
with  any  employer  to  any  employee  who  requests  a  copy  and  whose 
rights  as  an  employee  are  directly  affected  by  such  agreement.  De- 
clares it  the  duty  of  the  secretary  or  corresponding  principal  officer 
of  each  labor  organization  (other  than  a  local  labor  organization)  to 
forward  a  copy  of  any  collective  bargaining  agreement  made  by  such 
labor  organization  with  any  employer'  to  each  constituent  unit  which 
has  members  directly  affected  by  such  agreement.  Furthermore,  such 
officer  shall  maintain  at  the  principal  office  of  the  labor  organization 
copies  of  any  collective  bargaining  agreement  made  or  received  by  the 
labor  organization,  which  copies  shall  be  available  for  inspection  by 
any  member  or  by  any  employee  whose  I'ights  are  affected  thereby. 
The  provisions  of  section  210  hereinafter  set  forth  shall  be  applicable 
in  the  enforcement  of  this  section,  i.e.,  action  by  the  Secretary  of  Labor 
in  Federal  district  court  to  compel  compliance. 

TITLE    II.   REPORTING   BY   LABOR   ORGANIZATIONS,    OFFICERS   AND 
EMPLOYEES    OF    LABOR    ORGANIZATIONS,    AND    EMPLOYERS 

REPORT   BY   LABOR    ORGANIZATIONS 

Section  201  (a)  :  Requires  every  labor  organization  to  adopt  a  consti- 
tution and  bylaws  and  file  a  copy  thereof  with  the  Secretary  of  Labor, 
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togetlifei-  with  a  report,  signed  by  its  president  and  secretary  or  corre- 
sponding principal  officers  containing  specified  information  with 
respect  to  its  name  and  the  mailing-  address  at  which  it  maintains  its 
principal  office  or  at  which  it  keeps  the  records  referred  to  in  this 
title;  the  names  and  titles  of  its  officers;  the  initiation  fee  or  fees 
required  from  a  new  or  transferred  member  and  fees  for  work  permits 
required  by  the  reporting  labor  organization;  the  regular  dues  or  fees 
or  other  periodic  payments  lequired  to  remain  a  member  and  a  de- 
tailed account  of  internal  procedures.  Any  changes  in  this  information 
occurring  during  a  year  are  required  to  be  reported  to  the  Secretary 
of  Labor  at  the  time  the  reporting  organization  files  with  the  Secre- 
tary its  annual  financial  report  required  by  subsection  201(b)  or,  if 
the*^  labor  organization  is  exempt  from  filing  a  financial  rej)ort  under 
the  provisions  of  subsection  201(d)  with  respect  to  a  fiscal  year,  with- 
in 90  days  after  the  end  of  such  fiscal  year. 

ANNUAL  FINANCIAL  REPORTS  BY  LABOR  ORGANIZATIONS 

Section  201(b)  :  Provides  tliat  every  labor  oragnization  shall  file 
annually  with  the  Secretary  of  Labor  a  financial  report  signed  by  its 
president  and  treasurer  or  corresponding  principal  officers  containing 
cerrain  specified  information  in  such  detail  as  is  necessary  to  disclose 
its  financial  condition  and  operations  for  its  preceding  fiscal  year. 
Such  financial  report  is  required  to  contain  (1)  a  statement  as  to  tlie 
assets  and  liabilities  at  the  beginning  and  end  of  the  fiscal  year; 
(2)  rereiptsof  any  kind  and  the  sources  thereof ;  (3)  salary,  allowances, 
and  other  direct  or  indirect  disbursements  (including  reimbursed  ex- 
penses) to  each  officer  and  to  each  employee  of  such  labor  organiza- 
tion, who  during  the  fiscal  year  received  in  the  aggregate  from  such 
labor  organization  and  any  other  labor  organization  affiliated  with  it, 
or  with  which  it  is  affiliated,  or  which  is  affiliated  with  the  same 
national  or  international  union:  (4)  direct  and  indirect  loans  to  any 
officer,  employee,  or  member,  which  aggregated  more  than  $250 
during  the  fiscal  year,  together  with  a  statement  of  the  purpose, 
secuiity,  if  any,  and  arrangements  for  repayment;  (5)  direct  and  in- 
direct loans  to  any  business  enterprise,  together  with  a  statement  of 
the  purpose,  security,  if  any,  and  arrangements  for  repayment;  and 
(6)  other  disbursements  and  the  purposes  thereof. 

OBLIGATIONS     OF     LABOR     ORGANIZATION   TO    MAKE    INFORMATION    IN 
REPORTS  AVAILABLE  TO  ITS  MEMBERS 

Section  201(c)  :  Provides  that  every  labor  organization  required  to 
submit  an  annual  financial  report  under  section  201(b),  shall  make 
available  the  information  required  to  be  contained  in  such  report  to 
all  of  its  members,  and  every  such  labor  organization  and  its  officers 
shall  be  under  a  duty  enforceable  at  the  suit  of  any  member  of  such 
organization  in  any  State  court  of  competent  jurisdiction  or  in  the 
district  court  of  the  LTnited  States  for  the  district  in  which  such  labor 
organization  maintains  its  principal  office,  to  permit  sucli  member, 
for  just  cause,  to  examine  any  books,  records,  and  accounts  necessary 
to  verify  such  reports.  The  court  in  such  action  may,  in  its  discretion, 
in  addition  to  any  judgment  awarded  to  the  plaintiff  or  plaintiffs,  allow 
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a  reasonable  attorney's  fee  to  be  paid  by  the  defendant,  and  costs  of 
the  action. 

EXEMPTION  OF  CERTAIN  LABOR  ORGANIZATIONS 

Section  201(d)  :  Provides  that  a  labor  organization  shall  be  exempt 
from  the  requirement  of  section  201(b),  to  file  an  annual  financial 
report  with  the  Secretary  of  Labor  with  respect  to  a  fiscal  year  at  the 
end  of  which  it  had  less  than  200  members,  or  during  which  it  had  gross 
receipts  of  less  than  $20,000  (including  all  sums  paid  over  as  dues  or 
per  capita  tax  to  a  parent  or  affiliated  labor  organization  and  excluding 
payments  received  by  trustees  which  are  permissible  under  section 
302(c)  (5)  or  (6)  of  the  Labor-Management  Relations  Act  of  IMT. 
as  amended,  unless  the  Secretary  determines,  after  due  notice  and 
opportunity  for  a  hearing  that  the  exemption  of  such  labor  organiza- 
tion should  be  withdrawn  permanently  or  conditionally,  because  the 
membership  of  that  organization  has  been  denied  the  substantial 
equivalent  of  the  information  required  by  section  201  (b) . 

REPEAL.    OF    SUBSECTIONS     (F),     (G),     (IT)     OF    SECTION    9,    THE    NATIONAL 

LABOR   RELATIONS   ACT 

Section  201(e)  :  Repeals  subsections  (f),  (g),  and  (h),  of  section  9 
of  the  National  Lalx)r  Relations  Act.  Under  section  9  (f),  (g),  and 
(h)  of  the  National  Labor  Relations  Act,  as  amended,  labor  organi- 
zations desiring  to  use  the  processes  of  the  National  Labor  Relations 
Board  must  file  reports  on  their  internal  procedures  and  annual 
financial  reports  with  the  Secretary  of  Labor.  Inasmuch  as  section 
201  of  the  committee  bill  will  require  labor  organizations  to  file  sub- 
stantially the  same  information  with  tlie  Secretary  of  Labor  the  repeal 
of  subsections  (f )  and  (g)  of  the  National  Labor  Relations  Act,  will 
eliminate  the  necessity  for  any  labor  organization  to  file  duplicate 
reports  with  the  Secretary  of  Labor,  pursuant  to  two  separate  Federal 
statutes.  Subsection  (h)  of  section  9  of  the  National  Labor  Relations 
Act,  as  amended,  provides  in  substance  that  where  a  labor  organiza- 
tion wishes  to  use  the  processes  of  the  National  Labor  Relations  Board 
there  must  be  on  file  with  such  Board  an  affidavit  of  each  officer  of 
such  labor  organization  and  the  officers  of  any  national  or  international 
labor  organization  of  which  it  is  an  affiliate  or  constituent  unit,  attest- 
ing that  he  is  not  a  member  of  the  Communist  Party  or  affiliated 
with  such  party,  and  that  he  does  not  believe  in,  and  is  not  a  member 
of  or  supports  any  organization  that  believes  in  or  teaches,  the  over- 
throw of  the  U.S.  Government  by  force  or  by  any  illegal  or  unconstitu- 
tional means.  The  committee  bill  in  section  504(a)  provides  that  no 
person  who  is  or  has  been  a  member  of  the  Communist  Party  shall 
serve  as  an  officer,  director,  trustee,  member  of  any  executive  board  or 
similar  governing  body,  business  agent,  manager,  organizer,  or  other 
employee  (other  than  as  an  employee  performing  exclusively  clerical 
or  custodial  duties)  of  anj^  labor  organization  or  as  a  labor  relations 
consultant  to  a  person  engaged  in  an  industry  or  activity  affecting 
commerce,  or  as  an  officer,  director,  agent,  or  employee  (other  than  as 
an  employee  performing  exclusively  clerical  or  custodial  duties)  of  any 
group  or  association  of  employers  dealing  with  any  labor  organiza- 
tion during  or  for  5  years  after  the  termination  of  his  membership  in 
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the  Communist  Party.  Any  person  convicted  of  willfully  violatins: 
section  504  of  the  committee  bill  would  become  liable  for  a  fine  of  not 
more  than  $10,000  or  imprisonment  for  not  more  than  1  year,  or  both. 
The  committee  adopted  section  504  of  the  committee  bill  as  a  more 
effective  restriction  against  Communist  infiltration  of  labor  org-aniza- 
tions  than  is  contained  in  subsection  (h)  of  section  9  of  the  National 
Labor  Relations  Act,  as  amended. 

Section  201(f)  :  Provides  that  clause  (i)  of  section  8(a)  (3)  of  the 
National  Labor  Relations  Act,  as  amended,  is  amended  by  striking  out 
the  following : 

and  has  at  the  time  the  agreement  was  made  or  within  the 
preceding  twelve  months  received  from  the  Board  a  notice 
of  compliance  with  section  9  (f)  (g)  and  (h). 

The  foregoing  clause  made  compliance  with  section  9 (f ) ,  (g) ,  and  (h) , 
a  condition  precedent  to  a  labor  organization  entering  into  a  collective 
bargainhig  contract  requiring  employees  to  become  members  of  such 
organization  within  30  days  after  the  execution  of  such  agreement  or 
the  commencement  of  their  employment  whicheA^er  would  be  the  later 
date.  The  repeal  of  the  clause  follows  logically  the  repeal  of  section 
9  (f ) ,  (g) ,  and  (h)  to  which  it  refers. 

REPORT  OF  OFFICERS  AND  EMPLOYEES  OF  LABOR  ORGANIZATIONS 

Section  202(a)  :  Provides  that  every  officer  and  every  employee  of 
a  labor  organization  (other  than  an  employee  performing  exclusively 
clerical  or  custodial  services)  shall  file  with  the  Secretary  of  Labor  a 
signed  report  listing  and  describing  for  his  preceding  fiscal  year  any 
of  six  specified  types  of  financial  transactions  presenting  conflicts  of 
interest  situations  in  which  he  was  involved.  These  transactions  in- 
clude the  following:  (1)  Any  stock,  bond,  security,  or  other  interest, 
legal  or  equitable,  which  he  or  his  spouse  or  minor  child,  directly  or 
indirectly,  held  in,  or  any  income  or  any  other  benefit  with  monetary 
value  (including  reimbursed  expenses)  which  he  or  his  spouse  or  minor 
child  derived  directly  or  indirectly  from  an  employer  whose  employees 
such  labor  organization  represents  or  is  actively  seeking  to  represent, 
except  payments  and  other  benefits  received  as  a  bona  fide  employee 
of  such  employer;  (2)  any  transaction  in  which  he  or  his  spouse  or 
minor  child  engaged  directly  or  indirectly,  involving  any  stock,  bond, 
security,  or  loan  to  or  from,  or  other  legal  or  equitable  interest  in 
the  business  of  an  employer  whose  employees  such  labor  organization 
represents  or  is  actively  seeking  to  represent;  (3)  any  stock,  bond, 
security,  or  other  interest,  legal  or  equitable  which  he  or  his  spouse  or 
minor  child,  directly  or  indirectly,  held  in,  and  any  income  or  any 
other  benefit  of  monetary  value  (including  reimbursed  expenses)  which 
he  or  his  spouse  or  minor  child  directly  or  indirectly  derived  from  any 
business  a  substantial  part  of  which  consists  of  buying  from,  selling 
or  leasing  to,  or  otherwise  dealing  with,  the  business  of  an  employer 
whose  employees  such  labor  organization  represents  or  is  actively 
seeking  to  represent;  (4)  any  stock,  bond,  security,  or  other  interest, 
legal  or  equitable,  which  he  or  his  spouse  or  minor  child,  directly  or 
indirectly,  held  in  and  any  income  or  any  other  benefit  with  monetary 
value  (including  reimbursed  expenses)  which  he  or  his  spouse  or  minor 
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child  directly  or  indirectly  derived  from  a  business,  any  part  of  which 
consists  of  buying  from,  or  selling  or  leasing  directly  or  indirectly  to, 
or  otherwise  dealing  with  such  labor  organization;  (5)  any  direct  or 
indirect  business  transaction  or  arrangement  between  him  or  his  spouse 
or  minor  child  and  any  employer  whose  employees  his  organization 
represents  or  is  actively  seeking  to  represent,  except  work  perfoiuied 
and  payments  and  benefits  received  as  a  bona  fide  employee  of  such 
employer  and  except  purchases  and  sales  of  goods  or  services  in  the 
regular  course  of  business  at  prices  generally  available  to  any  employee 
of  such  employer;  and  (6)  any  payment  of  money  or  other  thing  of 
value  (including  reimbursed  expenses)  which  he  or  his  spouse  or  minor 
child  received  directly  or  indirectly  from  any  employer  or  any  person 
who  acts  as  a  labor  relations  consultant  to  an  employer  except  pay- 
ments of  the  kind  referred  to  in  section  302(c)  of  the  Labor  Manage- 
ment Relations  Act  of  1947,  as  amended. 

EXEMPTION   FROM   FILIXG 

Section  202(b)  :  Provides  that  nothing  in  paragraphs  (1),  (2),  (3), 
(4),  and  (5)  of  section  202(a)  shall  be  construed  to  require  an  officer  or 
employee  of  a  labor  organization  to  report  his  bona  fide  investments 
in  securities  traded  on  a  securities  exchange  registered  as  a  national 
securities  exchange  under  the  Securities  Exchange  Act  of  1934,  in 
shares  in  an  investment  company  legistei-ed  mider  tlie  Investment 
Company  Act  of  1940,  or  in  securities  of  a  public  utility  holding 
company  registered  under  the  Public  Utility  Holding  Company  Act 
of  1935,  or  to  report  on  any  income  derived  therefrom. 

Section  202(c)  :  Provides  that  nothing  contained  in  section  202  shall 
be  construed  to  require  any  officer  or  employee  of  a  labor  organization 
to  file  a  report  under  subsection  (a)  thereof  unless  he  or  his  spouse  or 
minor  child  holds  or  has  held  an  interest,  has  received  income  or  other 
benefit  with  monetary  value  or  a  loan  or  has  engaged  in  a  transaction 
described  therein. 

REPORTS    OF   EMPLOYERS 

Section  203(a)  :  Requires  every  employer  who  in  any  fiscal  year 
made  (1)  any  payment  or  loan,  direct  or  indirect,  of  money  or  other 
thing  of  value  (including  reimbursed  expenses),  or  any  promise  or 
agreement  therefore,  to  any  labor  organization  or  officer,  agent,  shop 
steward,  or  other  representative  of  a  labor  organization,  or  employee 
of  any  labor  organization,  except  payments  of  the  kinds  referred  to 
in  section  302  (c)  of  the  Labor  Management  Relations  Act,  as  amended ; 
or  (2)  made  any  payment  to  any  of  his  employees,  or  any  group  or 
committee  of  such  employees,  for  the  purpose  of  causing  such  employee 
or  group  or  committee  of  employees  to  interfere  with,  coerce,  or  restrain 
any  other  employees  of  such  employer  in  the  exercise  of  rights  guar- 
anteed to  such  employees  by  this  act,  section  7  of  the  National  Labor 
Relations  Act,  as  amended,  or  by  the  Railway  Labor  Act,  as  amended, 
unless  such  payments  were  contemporaneously  or  prior  thereto  dis- 
closed to  such  other  employees;  or  (3)  any  payment  (including  reim- 
bursed expenses)  to  a  labor  relations  consultant  or  other  person  pur- 
suant to  any  understandiiig  or  agreement  luider  which  such  person 
undertook  to  compensate  employees  of  such  employer  for  (A)  inter- 
fering with,  coercing,  or  restraining  any  other  employees  of  such  em- 
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ployer  in  the  exercise  of  rights  guaranteed  to  such  employees  by  this 
act,  section  7  of  the  National  Labor  Relations  Act,  as  amended,  or  by 
the  Railway  Labor  Act,  as  amended,  or  (B)  procuring  confidential 
information  from  other  employees  of  such  employer  concerning  the 
exercise  of  such  rights;  or  (4)  any  payment  (including  reimbursed 
expenses)  to  any  person  pursuant  to  any  agreement  or  understanding 
by  which  such  person  undertook  to  provide  such  employer  with  the 
services  of  an  individual,  company,  agency,  or  instrumentality  engaged 
in  tlie  business  of  interfering  with,  restraining,  or  coercing  employees 
in  the  exercise  of  rights  guaranteed  by  this  act,  section  7  of  the 
National  Labor  Relations  Act,  as  amended,  or  the  Railway  Labor  Act, 
as  amended,  shall  file  with  the  Secretary  of  Labor  a  report  in  a  form 
prescribed  by  him  signed  by  its  president  and  treasurer  or  correspond- 
ing principal  officers,  showing  in  detail  the  date  and  amount  of  each 
such  payment,  loan,  promise,  or  agreement,  and  the  name,  address,  and 
position,  if  any,  in  any  firm  or  labor  organization,  of  the  person  to 
whom  it  'was  made  and  a  full  explanation  of  the  circumstances  of  all 
such  payments,  including  the  terms,  of  any  agreement  or  understand- 
ing pursuant  to  which  they  were  made. 

No  employer  would  be  required  to  file  a  report  for  any  fiscal  year 
during  which  he  did  not  make  any  payments  or  loans  of  the  kinds 
described  in  section  203  (a) . 

REPORTS  OF  LABOR  RELATIONS  CONSULTANTS 

Section  203(b)  :  Provides  that  every  person  engaged  in  providing 
services  to  an  employer  as  a  labor  relations  consultant  pursuant  to 
any  agreement  or  arrangement  under  which  in  any  fiscal  year  he 
received  a  payment  from  any  employer  which  must  be  reported  by 
such  employer  under  the  provisions  of  subsection  (a)  (3)  or  (4)  of 
section  203,  shall  file  a  report  with  the  Secretary  of  Labor  in  a  form 
prescribed  by  him,  signed  by  its  president  and  treasurer  or  correspond- 
ing principal  officers,  showing  in  detail  the  date  and  amount  of  each 
such  payment  and  the  name  and  address  of  the  employer  concerned, 
the  names  and  occupations  of  any  employees  of  such  employer  to  whom 
compensation  was  paid  under  subsection  (a)  (3)  of  section  203,  and 
the  name  of  the  agency  or  instrumentality  providing  services  under 
subsection  (a)  (4)  of  section  203,  and  a  full  explanation  of  the  circum- 
stances of  all  such  transactions,  including  the  terms  of  any  agreement 
or  understanding  pursuant  to  which  they  were  made. 

Section  203(c)  :  Provides  that  nothing  contained  in  section  203  shall 
be  construed  as  an  amendment  to,  modification  of,  or  limitation  upon, 
the  rights  protected  by  section  8(c)  of  the  National  Labor  Relations 
Act,  as  amended,  nor  shall  any  person  be  required  to  file  a  report  with 
the  Secretary  of  Labor  in  regard  to  any  matter  protected  by  section  8 
(c)  of  the  National  Labor  Relations  Act,  as  amended.  Section  8(c)  of 
the  National  Labor  Relations  Act,  provides  that — 

The  expressing  of  any  views,  agreements,  or  opinions,  or  the 
dissemination  thereof  whether  in  written,  printed,  graphic, 
or  visual  form,  shall  not  constitute  or  be  evidence  of  an  unfair 
labor  practice  under  any  of  the  provisions  of  this  act  (the 
National  Labor  Relations  Act,  as  amended),  if  such  expres- 
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sion  contains  no  threat  or  reprisal  or  force  or  promise  of 
benefit. 

Section  203  (d)  :  Defines  the  term  "interfere  with,  restrain,  or  coerce"' 
as  used  in  section  203  of  the  committee  bill,  to  mean  interference, 
restraint  and  coercion  which,  if  done  with  respect  to  the  exercise  of 
rights  guaranteed  in  section  7  of  the  National  Labor  Relations  Act,  as 
amended,  would  under  section  8(a)  of  that  act  constitute  an  unfair 
labor  practice. 

ATTORNEY-CLIENT  COMMUNICATIONS  EXEMPTED 

Section  20-i:  Provides  that  nothing  in  this  act  shall  be  construed 
to  require  an  attorney  who  is  a  member  in  good  standing  of  the  bar  of 
any  State,  or  any  client  of  such  an  attorney,  to  include  in  any  report 
required  to  be  filed  pursuant  to  the  provisions  of  this  act,  any  informa- 
tion which  is  confidential  between  the  attorney  and  such  client  in  the 
course  of  a  legitimate  attorney-client  relationship,  including  but  not 
limited  to  the  existence  of  the  relationship  of  attorney  and  client,  the 
financial  details  thereof,  or  any  information  obtained,  advice  given, 
or  activities  carried  on  by  the  attorney  within  the  scope  of  the  legiti- 
mate practice  of  law.  The  purpose  of  this  section  is  to  protect  the 
traditional  confidential  relationship  between  attorney  and  client  from 
any  infringement  or  encroachment  under  the  reporting  provisions  of 
the  committee  bill. 

REPORTS  MADE  PUBLIC  INFORMATION 

Section  205(a)  :  Specifies  that  the  contents  of  the  reports  and 
documents  filed  with  the  Secretary  of  Labor  pursuant  to  sections  201, 
202,  and  203,  shall  be  public  information. 

Section  205(b)  :  Provides  that  the  Secretary  of  Labor  shall  by 
regulation  make  reasonable  provision  for  the  inspection  and  examina- 
tion, on  the  request  of  any  person,  of  the  information  and  data 
contained  in  anv  report,  or  otlier  document  filed  with  him  pursuant  to 
sections  201,  202,  and  203. 

Section  205(c)  authorizes  the  Secretary  of  Labor  to  furnish  copies 
of  reports  and  other  documents  filed  with  him  pursuant  to  this  title, 
upon  payment  of  a  charge  based  upon  the  cost  of  the  service.  The 
Secretary  shall  make  available  without  payment  of  a  charge  or  re- 
quire any  person  to  furnish  to  such  State  agency  as  is  designated  by 
tlie  Governor  of  the  State  in  which  such  person  has  liis  principal  place 
of  business  or  headquarters,  upon  request  of  the  Governor  of  such 
State,  copies  of  any  reports  and  documents  filed  by  such  person  with 
the  Secretary  pursuant  to  section  201,  202,  or  203,  or  of  information 
and  fhita  contained  therein.  It  is  further  provided  that  no  pereon 
shall  be  required  by  reason  of  any  law  or  any  State  to  furnish  to 
any  officer  or  agency  of  such  State  any  information  included  in  a 
report  filed  by  such  person  with  the  Secretary  pursuant  to  the  pro- 
visions of  this  title,  if  a  copy  of  such  report,  or  of  the  portions  thereof 
containing  such  information,  is  furnislied  to  such  officer  or  agency. 
ISIoneys  received  in  payment  of  charges  fixed  by  the  Secretary  pur- 
suant to  this  subsection  shall  be  deposited  in  the  general  fund  of  the 
U.S.  Treasurv. 


1759 


RETENTION  OF  RECORDS 


Section  206 :  Provides  that  every  person  required  to  file  any  report 
under  this  title  shall  maintain  records  on  the  matters  required  to  be- 
repoited,  including  vouchers,  worksheets,  receipts,  and  applicable 
resolutions,  which  will  provide  the  necessary  basic  information 
and  data  from  which  the  documents  filed  with  the  Secretary  may  be- 
verified,  explained  or  clarified  and  checked  for  accuracy  and  com- 
pleteness. Such  records  shall  be  kept  available  for  examination  for 
a  period  of  not  less  than  5  years  after  the  filing  of  the  reports  to 
which  they  are  related. 

EFFECTR-E    DATE 

Section  207(a)  :  Provides  that  each  lai^or  organization  shall  file  the? 
initial  report  required  under  section  201(a)  within  90  days  after  the 
date  on  which  it  first  becomes  subject  to  this  act. 

Section  207(b)  :  Provides  that  each  person  required  to  file  a  report 
under  section  201(b),  202,  203  shall  file  such  report  within  90  days- 
after  the  end  of  eacli  fiscal  year;  except  that  where  such  person  ia 
subject  to  section  201(b),  202,  or  203,  as  the  case  may  be,  for  only  a. 
portion  of  such  a  fiscal  year  (because  the  date  of  enactment  of  this  act 
occurs  during  such  person's  fiscal  year  or  such  person  becomes  subject 
to  this  act  during  liis  fiscal  year)  such  pei'son  may  consider  that  portion 
as  the  entire  fiscal  j^ear  in  making  such  report.  The  import  of  this' 
section  is  to  prevent  the  retroactive  application  of  sections  201(b), 
202,  or  203  to  the  portion  of  any  persons  fiscal  year  which  precedes  the 
date  on  which  such  person  becomes  subject  to  the  act.  However,  such 
person  may,  at  his  own  option,  include  in  his  report  such  period  of  his- 
fiscal  year  if  he  finds  it  more  feasible  to  submit  the  report  for  the  full, 
fiscal  year  rather  than  for  a  portion  thereof. 

RULES   AND   REGULATIONS 

Section  208  :  Authorizes  the  Secretary  of  Labor  to  issue,  amend  and' 
rescind  rules  and  regulations  prescribing  the  form  and  publication  of 
reports  required  by  title  II  of  the  committee  bill,  and  such  other 
reasonable  rules  and  regulations  (including  rules  prescribing  reports 
concerning  trusts  in  which  a  labor  organization  is  interested)  as  he  may 
find  necessary  to  prevent  the  circumvention  or  evasion  of  such  report- 
ing requirements.  In  exercising  his  power  under  this  section,  the 
Secretary  shall  prescribe  by  general  rule  simplified  reports  for  labor 
organizations  or  employers  for  whom  he  finds  that  by  virtue  of  their 
size  a  detailed  report  would  be  unduly  ))urdonsome,  but  the  Secretary 
may  revoke  such  provision  for  simplified  forms  for  any  labor  organiza- 
tion if  he  determines,  after  such  investigation  as  he  deems  proper  and 
due  notice  and  opportunity  for  a  hearing,  that  the  purposes  of  this 
section  would  be  served  thereby.  By  making  allowance  for  simplified 
reports  small  labor  organizations  can  be  relieved  to  some  exteiit  of  the 
cost  and  administrative  burden  of  reporting  subject^  however,  to 
having  such  allowance  for  simplified  reports  revoked. 
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GENERAL   PROVISIONS 


Section  209(a)  :  Provides  that  any  person  who  willfully  violates 
title  II  of  the  committee  bill  shall  be  fined  not  more  than  $10,000  or 
imprisoned  not  more  than  1  year  or  both. 

Section  209(b)  :  Provides  that  any  person  who  makes  a  false  state- 
ment or  representation  of  a  material  fact,  knowing  it  to  be  false,  or 
who  knowingly  fails  to  disclose  a  material  fact  in  any  document, 
report  or  other  information  required  under  the  provisions  of  title  II 
of  the  committee  bill  shall  be  fined  not  more  than  $10,000  or  im- 
prisoned for  not  more  than  1  j^ear  or  both. 

Section  209(c)  :  Provides  that  any  person  who  willfully  makes  a 
false  entry  in  or  willfully  conceals,  withholds,  or  destroys  any  books, 
records,  reports,  or  statements  required  to  be  kept  by  any  provision 
of  title  II  of  the  committee  bill  shall  be  fined  not  more  than  $10,000 
or  imprisoned  for  not  more  than  1  year  or  both. 

Section  209(d)  :  Provides  that  each  individual  required  to  sign 
reports  under  sections  201,  and  203,  shall  be  pei-sonally  responsible 
for  the  filing  of  such  reports  and  for  any  statement  contained  therein 
which  he  knows  to  be  false. 

CIVIL  ENFORCEMENT 

Section  210 :  Provides  that  whenever  it  shall  appear  that  any  person 
has  violated  or  is  about  to  violate  any  of  the  provisions  of  title  II  of 
the  committee  bill,  the  Secretary  of  Labor  may  bring  an  action  in 
any  district  court  of  the  United  States  where  the  violation  occurred 
or  at  the  option  of  the  parties,  in  the  U.S.  District  Court  for  the 
District  of  Columbia,  for  such  relief  as  may  be  appropriate,  including 
injunctions  to  restrain  any  such  violation  and  to  compel  compliance 

Avith  this  title. 

TITLE  III.  TRUSTEESHIPS 

REPORTS 

Section  301  (a)  :  Requires  reports  by  every  labor  organization  to 
the  Secretary  of  Labor  within  30  days  of  establishment  of  trustee- 
ships over  subordinate  unions  (or  within  30  days  of  enactment  for 
existing  trusteeships)   and  semiannually  thereafter. 

The  reports  must  contain  the  following  information  and  data: 
(1)  name  and  address  of  the  subordinate  union,  (2)  the  date  trustee- 
ship was  established,  (3)  a  detailed  statement  of  the  reasons  for 
establishing  oi-  continuing  the  trusteeship,  and  (4)  the  nature  and 
extent  of  participation  by  the  members  of  the  subordinate  union  in 
the  selection  of  delegates  to  represent  the  union  in  regiilar  or  special 
conventions  or  other  policy  determining  bodies  and  in  the  election 
of  officers  of  the  labor  organization  which  has  assumed  trusteeship 
over  the  subordinate  union.  Requires  the  initial  report:  also  to  include 
a  full  and  complete  account  of  the  financial  condition  of  the  sub- 
ordinate union  as  of  the  time  trusteeship  was  assumed  over  it.  During 
the  continuance  of  a  trusteeship  the  labor  organization  which  has 
assumed  trusteeship  over  a  subordinate  union  shall  file  on  behalf  of 
the  subordinate  union  the  annual  financial  report  required  by  section 
201(b).  The  annual  financial  report  must  be  signed  by  the  president 
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and  treasurer  or  corresponding  principal  officers  of  the  labor  organiza- 
tion which  has  assumed  such  trusteeship  and  the  trustees  of  the  sub- 
ordinate trusteed  union, 

(b)  Provides  that  the  provisions  of  sections  201(c),  205,  206,  208, 
and  210  hereinbefore  set  forth  shall  be  applicable  to  the  trusteesliip 
reports  filed  under  title  III. 

(c)  Makes  willful  violation  of  section  301  punishable  by  a  maximum 
$10,000  fine  or  imprisonment  for  1  year,  or  both. 

(d)  ]\Iakes  known  false  statements  of  a  material  fact,  knowingly 
failing  to  disclose  a  material  fact  in  any  report  required  to  be  filed 
under  this  section,  or  willful  entry  in  or  destruction  of  any  documents, 
records,  or  reports  upon  which  such  report  is  based  is  punishable  by  a 
maximum  $10,000  fine  or  imprisonment  for  1  year,  or  both. 

(e)  Makes  each  individual  required  to  sign  a  report  under  this 
section  personally  responsible  for  the  filing  of  such  report  and  for  any 
statement  contained  therein  which  he  knows  to  be  false. 

PrORPOSES  FOR  WHICH  A  TRUSTEESHIP  INIAY  BE  ESTABLISHED 

Section  302 :  Provides  that  the  establishment  and  administration  of 
a  trusteeship  shall  be  in  accordance  with  the  constitution  and  bylaws 
of  the  union  which  has  assumed  the  trusteeship  over  the  subordinate 
body  and  for  the  purpose  of  correcting  corruption  or  financial  mal- 
practice, assuring  the  performance  of  collective-bargaining  agreements 
or  other  duties  of  a  bargaining  representative,  restoring  democratic 
procedures,  or  otherwise  carrying  out  legitimate  union  objectives. 

UNLAWFUL  ACTS  RELATING  TO  LABOR  ORGANIZATION  UNDER 

TRUSTEESHIP 

Section  303  (a)  :  Makes  it  unlawful  during  trusteeship  (1)  to  count 
members'  votes  for  convention  delegates  or  national  or  international 
officers  unless  the  delegates  were  chosen  by  secret  ballot  election  in 
which  all  members  in  good  standing  could  participate,  or  (2)  to 
transfer  to  parent  organization  any  funds  of  the  trusteed  union  except 
regular  per  capita  tax  and  assessments  payable  by  nontrusteed  imions. 
It  is  provided,  however,  that  upon  dissolution  of  the  trusteeship, 
assets  may  be  distributed  in  accordance  with  the  union's  constitution 
and  bylaws. 

(b)  Makes  violation  of  subsection  (a)  punishable  by  a  maximum  $10,000  fine 
or  imprisonment  for  1  year,  or  both. 

Section  304  (a)  :  Provides  that  upon  the  written  complaint  of  a  member  or 
subordinate  union  alleging  violation  of  this  title  (except  sec.  301,  which  contains 
criminal  penalties  for  violations)  the  Secretary  shall  investigate  and  if  he  finds 
probable  cause  to  believe  an  unremedied  violation  has  occurred,  he  shall  bring 
a  civil  action  in  the  appropriate  Federal  district  court  to  restrain  such  viola- 
tion and  for  other  appropriate  relief.  The  identity  of  the  complainant  shall  not 
be  divulged.  Furthermore,  this  section  provides  that  any  member  or  subordinate 
body  of  a  labor  organization  affected  may  bring  a  civil  action  in  any  Federal 
district  court  having  jurisdiction  to  restrain  any  violation  of  this  title  (except 
sec.  301)  and  for  other  appropriate  relief. 

(b)  Provides  that  for  the  purpose  of  actions  under  this  section,  district  courts 
of  the  United  States  shall  be  deemed  to  have  jurisdiction  of  a  labor  organization 
(1)  in  the  district  in  which  the  principal  office  is  located,  or  (2)  in  any  dis- 
trict in  which  its  duly  authorized  officers  or  agents  are  engaged  in  conducting 
the  affairs  of  the  trusteeship. 
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(c)  Provides  that  trusteeships  established  in  conformity  with  the  procedural 
requirements  of  the  assuming  labor  organization's  constitution  and  bylaws  and 
.  aiathorized  or  ratified  after  a  fair  hearing  either  before  the  union's  executive 
board  or  other  body  as  may  be  provided  for  in  its  constitution  or  bylaws,  shall 
be  presumed  valid  for  a  period  of  18  months  from  the  date  of  its  establishment. 
This  presumption  may  be  rebutted  by  clear  and  convincing  proof  that  the  trustee- 
ship was  not  established  in  good  faith  for  a  purpose  allowable  under  section 
B02.  After  the  expiration  of  18  months  there  will  be  a  presumption  that  the 
trusteeship  is  invalid  in  any  proceeding  brought  under  this  section  to  remove 
the  subordinate  union  from  trusteeship  unless  the  labor  organization  can  show 
"by  clear  and  convincing  proof  that  the  continuation  of  the  trusteeship  is  neces- 
-sary  for  a  purpose  allowable  under  section  302.  In  the  latter  event  the  court 
may  dismiss  the  complaint  or  retain  jurisdiction  on  such  conditions  and  for 
such  period  as  it  deems  appropriate. 

REPORTS   TO    CONGRESS 

Section  305 :  Requires  a  report  to  Congress  within  3  years  by  the  Secretary 
on  the  operation  of  title  III. 

COMPLAINT   BT    SECRETARY 

Section  306 :  Asserts  that  the  rights  and  remedies  provided  by  this  title  shall 
be  in  addition  to  any  other  rights  and  remedies  at  law  or  in  equity  (Federal 
or  State),  except  that  upon  the  filing  of  a  complaint  by  the  Secretary  the 
jurisdiction  of  the  Federal  district  court  over  a  trusteeship  shall  be  exclusive 
and  the  final  judgment  shall  be  res  judicata. 

TITLE  lY.  ELECTIONS 
TERMS  OF  office:  ELECTIOX  PROCEDTIKES 

Section  401(a)  :  Provides  that  every  national  or  international  labor  organiza- 
tion, except  a  federation  of  national  or  international  labor  organizations,  shall 
elect  its  oflScers  not  less  often  than  once  every  5  years  either  by  secret  ballot 
•among  the  members  in  good  standing  or  at  a  convention  of  delegates  chosen 
by  secret  ballot. 

Section  401(b)  :  Provides  that  every  local  labor  organization  shall  elect  its 
officers  not  less  often  than  once  every  3  years  by  secret  ballot  among  the  mem- 
bers in  good  standing.  It  is  further  provided  that  every  bona  fide  candidate 
shall  have  the  right  to  inspect  and  copy  a  list  containing  the  names  and  last 
known  addresses  of  all  of  the  labor  oi'ganizations  who  are  subject  to  a  collec- 
tive-bargaining contract  requiring  membership  therein  as  a  condition  of  em- 
ployment, which  list  shall  be  maintained  and  kept  at  tlie  principal  office  of  such 
labor  organization  by  a  designated  oflicial  thereof.  It  is  also  required  that  ade- 
quate safeguards  to  insure  a  fair  election  shall  be  provided  including  the  I'ight 
of  any  candidate  to  have  an  observer  at  the  polls  and  at  the  counting  of  the 
ballots. 

Section  401(c)  :  Provides  that  officers  of  intermediate  bodies  such 
as  general  committees,  system  boards,  joint  boards,  or  joint  counsels, 
shall  be  elected  not  less  often  than  once  every  4  years  by  secret  ballot 
among  the  members  in  good  sanding  or  by  labor  organization  officers, 
representative  of  such  members,  who  have  been  elected  by  secret 
ballot. 

OPPORTUNITY  TO  XOMINATE  CANDIDATES,  HOLD  OFFICE,  AND  VOTE 

Section  401  (d)  :  Provides  that  in  any  election  which  is  to  be  held  by 
secret  ballot  pursuant  to  this  section,  reasonable  opportunity  shall  be 
given  for  the  nomination  of  candidates  and  every  member  in  good 
standing  shall  be  eligible  to  be  a  candidate  and  to  hold  office  (subject 
to  section  504  and  to  qualifications  uniformly  imposed).  Every  such 
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member  shall  have  the  light  to  vote  for  and  other-wise  support  the 
candidate  or  candidates  of  his  choice,  without  being  subject  to  penalty 
discipline,  or  improper  interference  or  reprisal  of  any  kind  by  such 
labor  organization  or  any  member  thereof.  If  is  further  provided 
that  not  more  than  45  days  and  not  less  than  15  day  prior  to  the  last 
possible  date  on  which  nominations  can  be  made,  notice  of  the  time 
and  manner  of  making  nominations  and  the  place  and  date  of  election 
shall  be  given  in  a  manner  reasonably  calculated  to  inform  all  or 
substantially  all  of  the  members  eligible  to  vote  in  such  election. 
Each  member  in  good  standing  shall  be  entitled  to  one  vote.  No 
member  whose  dues  have  been  withheld  by  his  employer  for  payment 
to  such  organization  pureuant  to  his  voluntary  authorization  provided 
for  in  a  collective-bargaining  agreement  shall  be  declared  ineligible 
to  vote  or  to  be  a  candidate  for  office  in  such  organization  by  reason 
of  alleged  delay  or  default  in  payment  of  dues.  The  votes  cast  by 
the  members  of  each  local  labor  organization  shall  be  counted  and  the 
results  published  separately.  This  section  also  requires  that  the 
election  shall  be  conducted  in  accordance  with  the  constitution  and 
bylaws  of  such  labor  organization  insofar  as  they  are  not  inconsistent 
with  the  provisions  of  title  I  of  the  committee  bill.  The  election 
officials  designated  by  the  constitution  and  bylaws  or  the  secretary 
of  the  labor  organization,  if  no  other  official  is  designated,  shall 
preserve  for  1  year  the  ballots  and  all  other  records  pertaining  to  the 
election. 

Section  401(c)  :  Provides  that  when  officers  are  chosen  by  a  con- 
vention of  delegates  elected  by  secret  ballot,  the  convention  shall  be 
conducted  in  accordance  with  the  constitution  and  bylaws  of  the 
labor  organization  insofar  as  they  are  not  inconsistent  with  the 
i:>rovisions  of  this  title.  The  election  officials  designated  in  the  con- 
stitution and  bylaws  of  the  labor  organization,  or  the  secretary,  if  no 
other  official  is  designated  must  preserve  for  1  year  the  credentials  of 
the  delegates  and  all  minutes  and  other  official  records  of  the  con- 
vention pertaining  to  the  election  of  officers. 

Section  401(f)  :  Provides  that  no  moneys  received  by  any  labor 
organization  by  way  of  dues,  assessment,  or  similar  levy  and  no 
moneys  of  an  employer  shall  be  contributed  or  applied  to  promote 
the  candidacy  of  any  person  in  an  election  subject  to  the  provisions 
of  this  title.  Such  moneys  of  a  labor  organization  may  be  used  for 
notices,  factual  statements  of  issues,  and  other  expenses  necessary  for 
the  holding  of  the  election. 

REMOVAL  or  ELECTED  OFFICERS  GUILTY  OF  SERIOUS  MISCONDUCT 

Section  401  (g)  :  Provide  that  upon  a  petition  of  any  member  of  a 
labor  organization,  a  district  court  of  the  United  States,  if  it  finds 
the  constitution  and  bylaws  of  such  labor  organization  do  not  provide 
an  adequate  pi'ocedure  for  the  removal  of  an  elected  officer  guilty 
of  serious  misconduct,  may  order  that  for  the  cause  shown,  and  after 
due  notice  and  opportunity  for  a  heai-ing,  an  election  to  be  conducted 
bv  the  officers  of  such  labor  oro:anization  among  the  members  in  good 
standing,  with  voting  by  secret  ballot  and  in  accordance  with  its 
constitution  and  bylaws  insofar  as  they  are  not  inconsistent  with  the 
j)rovisions  of  this  title,  for  the  purpose  of  determining  whether  such 
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officer  should  be  removed  from  office.  For  the  purpose  of  this  sec- 
tion district  courts  of  the  United  States  shall  be  deemed  to  have 
jurisdiction  of  a  labor  organization  in  the  district  in  which  such  labor 
organization  maintains  its  municipal  office.  The  court  in  such 
actions  may,  in  its  discretion,  in  addition  to  any  judgment  awarded 
to  the  plaintiff  or  plaintiffs,  allow  a  reasonable  attorney's  fee  and  costs 
of  the  action  to  be  paid  by  the  defendant. 

ENFORCEMENT 

Section  402(a)  :  Provides  that  a  member  of  a  labor  organization 
who  (1)  is  aggrieved  by  any  violation  of  section  401  and  (2)  who  (A) 
has  exhausted  the  reasonable  i^emedies  available  under  the  constitu- 
tion and  bylaws  of  such  organization  and  of  any  national  or  inter- 
national latjor  organization  v  1th  which  such  organization  is  affiliated, 
or  (B)  has  diligently  pursue  1  such  available  remedies  without  receiv- 
ing a  final  decision  within  6  calendar  months  after  their  being  invoked, 
may  bring  a  civil  action  against  such  labor  organization  in  any  district 
court  of  the  United  States  for  the  district  having  jurisdiction  of  such 
labor  organization  to  prevent  and  restrain  such  violation  and  for  such 
other  relief  as  may  be  appropriate,  including  the  holding  of  a  new 
election  under  the  supervision  of  the  Secretary  of  Labor,  and  in  ac- 
cordance with  the  provisions  of  this  title.  This  section  further  ]:)rovides 
that  where  an  election  has  already  been  hold  at  the  time  such  action 
is  brought,  such  election  shall  be  presumed  valid  pending  a  final  de- 
cision thereof,  as  hereinafter  provided,  and  in  the  interim  the  affairs 
of  the  organization  shall  be  conducted  by  the  officers  elected  or  in 
such  other  manner  as  its  constitution  and  bylaws  may  provide.  The 
court  shall  have  power  to  take  such  action  as  it  deems  proper  to  pre- 
serve the  assets  of  the  labor  organization. 

Section  402(b)  :  Provides  that  for  the  purposes  of  this  section  dis- 
trict courts  of  the  United  States  shall  be  deemed  to  have  jurisdiction  of 
a  labor  organization  in  the  district  in  which  such  labor  organization 
maintains  its  principal  office.  The  court  in  any  action  filed  pursuant 
to  this  section  may,  in  its  discretion,  in  addition  to  any  judgment 
awarded  to  the  plaintiff,  or  plaintiffs,  allow  a  reasonable  attorney's 
fee  and  costs  of  the  action,  to  be  paid  by  the  defendant. 

Section  402(c)  :  Provides  that  if  upon  a  preponderance  of  the  evi- 
dence after  a  trial  upon  the  merits,  the  court  finds  (1)  that  an  election 
has  not  been  held  within  the  time  prescribed  by  section  401,  or  (2) 
that  a  violation  of  section  401  affected  the  outcome  of  an  election,  it 
shall  declare  the  election,  if  any,  to  be  void  and  direct  the  conduct  of 
a  new  election  under  supervision  of  the  Secretary  of  Labor  and,  so 
far  as  lawful  and  practicable,  in  conformity  with  the  constitution  and 
bylaws  of  the  labor  organization.  This  section  further  provides  that 
the  Secretary  of  Labor  shall  promptly  certify  to  the  court  the  names 
of  the  persons  elected,  and  the  court  shall  thereupon  enter  a  decree 
declaring  such  persons  to  be  the  officers  of  the  labor  organization.  _ 

Section  402(d)  :  Provides  that  an  order  directing  an  election,  clis- 
missmg  an  action  or  designating  elected  officers  of  a  labor  organization 
shall  be  appealable  in  the  same  manner  as  the  final  judgment  in  a  civil 
action,  but  the  court,  in  its  discretion,  may  refuse  to  stay  an  order 
directing  an  election  pending  an  appeal  therefrom. 
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FREQUENCY  OF  ELECTIONS 

Section  403 :  Provides  that  no  labor  organization  subject  to  the 
provisions  of  this  title  shall  be  required  by  law  to  conduct  elections 
of  officers  with  greater  frequency  or  in  a  different  form  or  manner 
than  is  reqviired  by  its  own  constitution  or  bylaws,  except  as  other- 
wise provided  by  this  title.  This  section  further  provides  that  exist- 
ing rights  and  remedies  to  enforce  the  constitution  and  bylaws  of  a 
labor  organization  with  respect  to  elections  prior  to  the  conduct 
thereof  shall  not  be  affected  by  the  provisions  of  this  title,  but  the 
remedy  provided  by  this  title  for  challenging  an  election  already 
conducted  shall  be  exclusive. 

EFFECTIVE    DATE 

Section  404:  Provides  that  the  provisions  of  this  title  shall  become 
applicable  (1)  90  days  after  the  date  of  enactment  of  this  act  in  the 
case  of  a  labor  organization  whose  constitution  and  bylaws  can  law- 
fully be  modified  or  amended  by  action  of  its  constitutional  officers 
or  governing  body,  or  (2)  when  such  modification  can  only  be  made 
by  a  constitutional  convention  of  such  labor  organization,  not  later 
than  the  next  constitutional  convention  of  such  labor  organization 
after  the  date  of  enactment  of  this  act,  or  2  years  after  such  date, 
whichever  is  sooner.  This  section  further  provides  that  if  no  such 
convention  is  held  within  such  2-year  period,  the  executive  board  or 
similar  governing  body  empowered  to  make  such  interim  constitu- 
tional changes  as  are  necessarv  to  carry  out  the  provisions  of  this 
title. 

TITLE  V— SAFEGUARDS   FOR  LABOR  ORGANIZATIONS 
FIDUGIARY  RESPONSIBILITY   OF   OFFICERS   OF   LABOR   ORGANIZATIONS 

Section  501(a)  :  Provides  that  every  officer,  agent,  shop  steward 
and  other  representative  of  a  labor  organization  shall  occupy  a — 

position  of  trust  in  relation  to  such  organization  and  its  mem- 
bers as  a  group.  It  is  *  *  *  the  duty  of  each  such  person, 
taking  into  account  the  special  problems  and  functions  of  a 
labor  organization,  to  hold  its  money  and  property  solely  for 
the  benefit  of  the  organization  and  its  members  and  to  man- 
age, invest,  and  expend  the  same  in  accordance  with  its  con- 
stitution and  bylaws  and  any  resolutions  of  the  governing 
bodies  adopted  thereunder,  to  refrain  from  dealing  with  such 
organization  as  an  adverse  party  or  in  behalf  of  an  adverse 
party  in  any  matter  connected  with  his  duties  and  from 
holding  or  acquiring  any  pecuniary  or  personal  interest  which 
conflicts  with  the  interests  of  such  organization,  and  to  ac- 
count to  the  organization  for  any  profit  received  by  him  in 
whatever  capacity  in  connection  with  transactions  conducted 
by  him  or  under  his  direction  on  behalf  of  the  organization. 

Any  general  exculpatory  provision  or  general  exculpatory  resolution 
purporting  to  relieve  any  officer,  agent,  shop  steward,  or  representa- 
tive of  a  union  of  liability  for  breach  of  the  fiduciary  duties  declared 
bv  this  section  shall  be  void. 
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Section  501(b)  :  Provides  that  when  the  fidiiciarv^  duties  declared  in 
subsection  (a)  ai-e  alleafed  to  have  been  viohxted  and  the  union  or  its 
officers  upon  request  of  any  member  refuse  or  fail  within  a  reasonable 
time  to  sue  to  recover  damages  or  for  an  accounting  or  other  appro- 
priate relief,  the  requesting  member  may  sue  on  behalf  of  the  union  for 
appropriate  relief  in  any  Federal  district  court  or  State  court  of  com- 
petent jurisdiction.  This  subsection  provides  that  no  such  proceeding 
shall  be  brought  "except  upon  leave  of  the  court  obtained  upon  verified 
application  and  for  good  cause  shown,  which  application  may  be  ex 
parte."  This  subsection  further  provides  that  the  court  may  allot  a 
reasonable  part  out  of  any  recovery  in  an  action  under  this  subsection 
to  pay  the  fees  of  counsel  prosecuting  the  suit  at  the  instance  of  the. 
member  and  to  compensate  such  member  for  necessary  expenses  in- 
curred by  him  in  connection  witli  the  litigation. 

Section  501  (c)  :  Provides  that  any  person  who  embezzles,  steals,  or 
converts  to  his  use  or  to  the  use  of  another  any  moneys  or  other  pro]3- 
erty  of  a  union  of  which  he  is  an  officer  or  by  which  he  is  emplo^/ed 
directly  or  indirectly  shall  be  punished  by  a  maximum  fine  of  $10,000 
or  impiisonment  for  5  years,  or  both. 

BONDIXa 

Section  502  (a)  :  Requires  bonding  of  officers,  agents,  shop  stewards, 
or  other  representatives  or  employees  of  labor  organizations  who 
handle  funds  of  such  organizations  or  any  trust  in  whicli  such  organi- 
zation is  interested.  The  bonding  requirements  of  this  subsection 
would  not  apply  to  labor  organizations  whose  property  and  annual 
financial  receipts  do  not  exceed  $5,000  in  value.  Each  bond  shall  be 
fixed  at  the  beginning  of  the  organization's  fiscal  year  and  is  to  be  in 
an  amount  not  less  than  10  percent  of  the  funds  handled  by  the  person 
to  be  bonded  and  his  predecessors,  if  any,  during  the  preceding  fiscal 
year.  "Where  there  is  no  preceding  fiscal  year  in  the  case  of  a  local 
imion,  the  bond  shall  be  not  less  than  $1,000;  in  the  case  of  an  inter- 
national union  or  trust,  not  less  than  $10,000.  The  bond  shall  be  indi- 
vidual or  schedule  in  form  and  a  corporate  surety  company  is  required 
to  act  as  surety  on  the  bond.  It  is  specifically  provided  that  no  bond 
shall  be  placed  through  an  agent  or  broker  or  with  a  surety  company 
in  which  anly  union  or  any  union  officer,  agent,  shop  steward,  or  other 
union  representative  has  anj''  direct  or  indirect  interest.  A  surety 
company  must  be  a  corporate  surety  which  holds  a  grant  of  authority 
from  the  Secretary  of  the  Treasury  as  an  acceptable  surety  on  Federal 
bonds.  No  person  is  to  be  allowed  to  handle  or  exercise  custody  or 
control  of  union  or  trust  funds  on  propeiiy  unless  covered  by  a  bond 
as  hereinabove  set  forth. 

Section  502(b)  :  Makes  willful  violation  of  section  502  punishable 
by  a  maximum  $10,000  fine  or  imprisonment  for  1  year,  or  both. 

LOANS   TO   OFFICERS   OF   LABOR   ORGANIZATIOXS 

Section  503(a)  :  Prohibits  unions  from  making  loans  to  any  union 
officer  or  employee  which  results  in  a  total  indebtedness  to  the  union 
in  excess  of  $2,500. 

Section  503(b)  :  Prohibits  employers  or  unions  from  directly  or 
indirectly  paying  "the  fine  of  any  officer  or  employee  convicted  of 
any  willful  violation  of  this  act." 
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rROHIBITTOX  AGAIXST  CO^rrNEUXISTS,  AND  PERSONS  CONVICTED  OP  CERTAIN 
CRIMES    HOLDING    CERTAIN    OFFICES   AND    EMPLOYMENT 

Section  504(a)  :  Bars  any  person  who  is  a  memher  of  the  Communist 
Party  or  wlio  has  been  convicted  of  committing-  certain  specilied 
crimes,  i.e.,  robbery,  bribery,  extoition,  embezzlement,  grand  lai'cen}', 
burglaiy,  arson,  violation  of  narcotics  laws,  murder,  rape,  assault 
with  int-ent  to  kill,  assault  which  inflicts  grievous  bodily  injury,  or  a 
violation  of  title  II  or  III,  or  conspiracy  to  commit  any  such  crimes, 
from  holding  responsible  union  office  or  emplojmient  (except  clerical 
or  custodial  employment )  for  a  period  of  5  years  after  such  conviction 
or  imprisonment.  The  identical  sanctions  apply  with  respect  to  labor 
relations  consultants  to  persons  engaged  in  an  activity  affecting  com- 
merce and  officers,  agents,  or  em.ploj'ees  (except  clerical  or  custodial 
employees)  of  employer  associations  "dealing  with  any  labor  organi- 
zation." This  subsection  specifically  provides  that  such  persons  may 
hold  responsible  union  office  or  act  as  a  labor  relations  consultant  or 
as  a  responsible  officer,  agent,  or  employer  of  an  employer  association 
dealing  with  a  labor  organization  if  prior  to  the  5-year  period.  (1)  his 
citizenship  rights  have  been  restored,  or  (2)  the  Board  of  Parole  of 
the  U.S.  Department  of  Justice  determines  that  such  peison's  service 
in  any  capacity  referred  to  hereinabove  would  not  be  contrary  to  the 
j)urposes  of  this  bill.  Requires  that  prior  to  making  a  determination, 
the  Board  shall  hold  an  administrative  hearing,  after  giving  notice 
by  certified  mail  to  the  State,  county,  and  Federal  prosecuting  officials 
in  the  jurisdictions  in  which  such  person  was  convicted.  The  Parole 
Board's  determination  shall  be  final. 

Section  504(b)  :  Makes  willful  violation  of  section  504  punishable 
by  a  maximum  fine  of  $10,000  or  imprisonment  for  1  year,  or  both. 

Section  504(c)  :  Specifies  that  for  purposes  of  section  405  a  person 
who  has  been  convicted  is  deemed  to  have  been  "convicted"  and 
under  disability  of  "conviction"  from  the  date  of  the  judgment  of  the 
trial  court  or  the  date  of  the  final  sustaining  of  the  judgment  on  appeal, 
whichever  is  later. 

AMENDMENT   TO    SECTION    30  2,   LABOR-3IANAGEMENT 
RELATIONS    ACT,    194  7 

Section  505:  Amends  subsections  (a),  (b),  and  (c)  of  section  302 
(relating  to  restrictions  on  paj^ments  to  em.ployee  representatives)  of 
the  Labor  Management  Relations  Act,  1947.  as  amended,  in  order  to 
clarify  certain  ambiguities  which  have  arisen  under  existing  law. 
Under  existing  law  it  is  illegal  for  an  emplo^^er  to  pay  or  deliver  any- 
thing of  value  to  a  representative  of  his  employees,  except  in  those 
instances  permitted  by  subsection  (c)  of  section  302.  The  purpose 
of  these  amendments  to  section  302  is  to  forbid  any  payment,  loan, 
or  bribe  by  an  employer,  employer  association,  or  anyone  acting  on 
an  employer's  behalf,  i.e.,  labor  relations  consultant.  The  demand 
or  acceptance  of  such  payment,  loan,  or  bribe  is  also  proscribed.  This 
section  also  makes  it  unlawful  for  any  labor  union  or  its  representa- 
tive to  demand  or  accept  improper  unloading  fees  from  interstate 
truckers.  This  prohibition  applies  specifically  to  motor  vehicles  as  de- 
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fined  in  part  II  of  the  Interstate  Commerce  Act.^  However,  the  proviso 
makes  clear  that  this  prohibition  is  not  intended  to  make  unlawful  any 
payment  by  an  employer  to  any  of  his  employees  as  compensation  for 
their  services  as  employees. 

This  section  also  provides  that  the  general  prohibitions  in  section  302 
upon  employer  payments  to  unions  is  not  to  apply  to  specifically  ex- 
empted payments,  i.e.,  money  deducted  from  the  wages  of  employees 
pursuant  to  valid  written  assignment  for  union  membership  dues, 
payments  to  trust  funds  for  medical  care,  insurance,  or  unemploy- 
ment benefits,  etc.,  pursuant  to  valid  written  agreement,  nor  to  em- 
ployer payments  to  trust  frmds  for  pooled  vacation,  holiday,  sever- 
ance, or  similar  benefits,  or  apprenticeship  or  other  employee  training 

programs. 

TITLE  VI.  MISCELLANEOUS  PROVISIONS 

INVESTIGATIONS 

Section  601(a)  :  Provides  that  the  Secretary  of  Labor  shall,  when 
he  has  probable  cause  to  believe  that  any  person  has  violated  any 
provision  of  this  act,  other  than  a  provision  of  title  I,  make  an  investi- 
gation, and  in  connection  therewith  he  may  inspect  such  records  and 
accounts  as  may  be  necessary  to  enable  him  to  determine  the  facts  rela- 
tive thereto. 

Section' 601(b)  :  Provides  that  for  the  purpose  of  any  investigation 
provided  for  in  this  act,  the  provisions  of  sections  9  and  10  (relating 
to  the  attendance  of  witnesses  and  the  production  of  books,  papers, 
and  documents)  of  the  Federal  Trade  Commission  Act,  as  amended 
(15  U.S.C.  49,  50),  are  hereby  made  applicable  to  the  jurisdiction, 
powers,  and  duties  of  the  Secretary  of  Labor,  or  any  officers  desigTiated 
by  him. 

EXTORTIONATE  PICKETIXG 

Section  602(a)  :  Provides  that  it  shall  be  milawful  to  carry  on 
picketing  on  or  about  the  premises  of  any  employer  for  the  extortionate 
purpose  of,  or  as  part  of  any  extortionate  plan  or  conspiracy  for  the 
purpose  of,  taking  or  obtaining  any  money  or  other  thing  of  value 
from  any  employer. 

Section  602(b)  :  Provides  that  any  person  who  willfully  violates  this 
section  shall  be  fined  not  more  than  $10,000  or  imprisoned  not  more 
than  1  year  or  both. 

RETENTION   OF  RIGHTS  UNDER  OTHER  FEDERAL  AND  STATE  LAWS 

Section  608(a)  :  Provides  that  except  as  explicitly  provided  to  the 
contrarv\  nothing  in  this  act  shall  reduce  or  limit  the  responsibilities 
of  any  labor  organization  or  any  officer,  agent,  shop  steward,  or  other 
representative  of  a  labor  organization,  or  of  any  trust  in  which  a  labor 
organization  is  interested,  under  any  other  Federal  law  or  under  the 

1  Pnrt  II  of  the  Interstate  Commerce  Act  (title  49,  U.S.C,  sec.  303),  subsection  fa), 
paragraph  (13,  provides:  "(13)  the  Term  "motor  vehicle"  means  any  vehicle,  machine, 
tractor,  trailer,  or  semitrailer  propelled  or  drawn  by  mechanical  power  and  used  upon  the 
highways  in  the  transportation  of  passengers  or  property  or  any  combination  thereof 
determined  by  the  Commission,  but  does  not  include  any  vehicle,  locomotive,  or  car  operated 
exclusively  on  rail  or  rails,  or  a  trolley  bus  operated  by  electric  power  derived  from  a  fixed 
overhead  wire,  furnishing  local  passenger  transportation  similar  to  street-railway  service." 
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laws  of  any  State,  and,  except  as  explicitedly  provided  to  the  contrary, 
nothing  in  this  act  shall  take  away  any  right  or  bar  any  remedy  to 
which  members  of  a  labor  organization  are  entitled  under  any  other 
Federal  law  or  law  of  any  State. 

Section  603(b)  :  Provides  that  nothing  contained  in  titles  I,  II, 
III,  IV,  V  (except  sec.  505),  or  VI  of  this  act  shall  be  construed  to 
supersede  or  impair  or  otherwise  affect  the  provisions  of  the  Kailway 
Labor  Act,  as  amended,  or  any  of  the  obligations,  rights,  benefits, 
privileges,  or  immunities  of  any  carrier,  employee,  organization, 
representative,  or  person  subject  thereto;  nor  shall  anything  con- 
tained in  said  titles  of  this  act  be  construed  to  confer  any  rights, 
privileges,  immunities,  or  defenses  upon  employers,  or  to  impair  or 
otherwise  affect  the  rights  of  any  person  under  the  National  Labor 
Kelations  Act,  as  amended. 

ENACTMENT  AND  ENFORCEINIENT  OF  STATE  LAWS 

Section  604 :  Provides  that  nothing  in  this  act,  shall  be  construed 
to  impair  or  diminish  the  authority  of  any  State  to  enact  and  enforce 
general  criminal  laws  with  respect  to  robbery,  bribery,  extortion, 
embezzlement,  grand  larceny,  burglary,  arson,  violation  of  narcotics 
laws,  murder,  rape,  assault  with  intent  to  kill,  or  assault  with  intent 
to  inflict  grievous  bodily  injury,  or  conspiracy  to  commit  any  of  such 
crimes. 

SERVICE   OF  PROCESS 

Section  605:  Provides  that  for  the  purposes  of  this  act,  service 
of  summons,  subpena,  or  other  legal  process  of  a  court  of  the  L^nited 
States  upon  an  officer,  or  agent  of  a  labor  organization  in  his  capacity 
as  such  shall  constitute  service  upon  the  labor  organization. 

ADMINISTRATIVE  PROCEDURE  ACT 

Section  606:  Provides  that  the  provisions  of  the  Administrative 
Procedures  Act  shall  be  applicable  to  the  issuance,  amendment,  or 
rescission  of  any  rules  or  regulations,  or  any  procedure  authorized  or 
required  pursuant  to  the  provisions  of  this  act. 

OTHER   AGENCIES    AND   DEPARTMENTS 

Section  607:  Provides  that,  in  order  to  avoid  unnecessary  expense 
and  duplication  of  functions  among  Government  agencies,  the  Secre- 
tary of  Labor  may  make  such  arrangements  or  agreements  for  coopera- 
tion or  mutual  assistance  in  the  performance  of  his  fimctions  under 
this  act  and  the  functions  of  any  such  agency  as  he  may  find  to  be 
practicable  and  consistent  with  law.  He  may  utilize  the  facilities 
or  services  of  any  department,  agency,  or  establishment  of  the  United 
States  or  of  any  State  or  ])olitical  subdi\'ision  of  a  State,  including 
the  services  of  any  of  its  employees,  with  the  lawful  consent  of  such 
department,  agency,  or  establishment.  Each  department,  agency,  or 
establishment  of  the  United  States  is  authorized  and  directed  to  coop- 
erate with  the  Secretary  and.  to  the  extent  permitted  by  law.  to  provjflp 
such  information  and  facilities  as  he  may  request  for  his  assistance 
in  the  performance  of  his  functions  under  this  act.  This  section 
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further  provides  tliat  tlie  Attorney  General  of  tlie  United  States 
or  his  representative  shall  receive  f i  om  the  Secretary  of  Labor  for 
appropriate  action,  such  evidence  developed  in  the  performance  of 
his  functions  under  this  act,  as  may  be  found  to  warrant  considera- 
tion for  criminal  prosecution  under  the  provisions  of  this  act  or  other 
Federal  law. 

In  adopting  section  607,  the  committee  eliminated  the  langniage 
wJiicli  appeared  in  section  605  of  S.  1555,  "and  the  Secretary  may 
refer  to  any  governmental  agency  any  evidence  obtained  by  him 
Avhich  may  tend  to  show  violation  of  a  statute  administered  by  tliat 
agency"  only  because  the  committee  thought  it  was  iinnecessaiy  inas- 
much as  the  Secretary  already  lias  that  authority. 

CRIMINAL   CONTEMPT 

Section  608:  Provides  that  no  person  shall  be  punished  for  any 
•criminal  contempt  allegedly  committed  outside  the  immediate  pres- 
ence of  the  court  in  connection  with  an}^  civil  action  prosecuted  by 
the  Secretary  of  Labor  or  any  other  pei'son  in  any  district  court  of 
the  T^nited  iStates  under  the  provisions  of  this  act  unless  the  facts 
t'onstituting  such  criminal  contempt  are  established  by  the  verdict 
of  a  jui*y  in  a  proceeding  in  the  district  court  of  the  L^nited  States. 
It  is  further  provided  that  such  jury  shall  be  chosen  and  impounded 
in  the  manner  prescribed  by  the  law  governing  trial  juries  in  criminal 
prosecutions  in  the  district  courts  of  the  United  States. 

SEPAEABILTTY    ^R0^^ST0XS 

Section  609:  Provides  that  if  any  provision  of  this  act,  or  the 
api^licability  of  such  provision  to  any  person  or  circumstances,  shall 
be  lie]  d  invalid,  the  remainder  of  this  act  or  the  application  of  such 
provision  to  persons  or  circumstances  other  than  those  to  which  it 
is  held  invalid,  shall  not  be  affected  thereby. 

TITLE  VII.  AMENDMENTS  TO  THE  LABOU  :\IANAGEMENT 
RELATIONS  ACT,  1947,  AS  AMENDED 

Section  701(a)  :  Specifies  that  the  National  Labor  Eelations  Board 
shall  assert  jurisdiction  over  all  labor  disputes  arising  under  the  Na- 
tional Labor  Ilelations  Act,  as  amended. 

Section  701  (b)  :  Kepeals  the  proviso  in  section  10(a)  of  the  National 
Labor  Eelations  Act,  as  amended,  which  proviso  empowers  the  Board 
to  cede  certain  cases  to  State  agencies  under  agreements  entered  into 
between  the  Board  and  the  respective  State  agencies. 

Section  701(c):  Specifies  that  the  membership  of  the  National 
Labor  Relations  Board  shall  be  increased  from  five  to  seven  members. 

Section  701(d)  :  Authorizes  the  Board  to  delegate  to  regional  di- 
rectors its  powers  under  section  9  to  determine  tJie  unit  ai^nropriate 
for  the  purposes  of  collective  bargaining,  to  investigate  and  provide 
for  hearings,  and  to  determine  whether  a  question  of  representation 
exists,  and  to  direct  an  election  or  take  a  secret  ballot  under  sections 
9(c)  or  (e)  and  certify  the  results.  Upon  the  filing  of  a  request, 
however,  the  Board  may  review  any  action  delegated  to  a  regional 
director.  This  subsection  specifies  that  the  Board  shall  delegate  to 
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the  General  Counsel  of  the  Board  all  of  its  functions,  except  (1)  its, 
function  of  ai^pointing  or  supervising  the  executive  secretary  of  the 
Board,  legal  assistants  to  Board  members,  or  other  Board  attorneys 
assigned  to  the  immediate  office  of  a  member,  the  solicitor,  trial 
examiner,  or  executive  secretary,  (2)  its  rulemaking  functions  under 
section  6,  National  Labor  Kelations  Act,  as  amended,  (3)  its  functions 
under  section  9  of  such  act  of  determining  the  unit  appropriate  for 
determining  questions  of  representation,  and  of  directing  an  election 
or  taking  a  secret  ballot  under  section  9(c)  or  (e)  and  certifying  their 
results,  (4)  its  functions  of  determining  under  section  10  of  such  act 
whether  a  person  is  engaged  in  an  unfair  labor  practice  and  issuing 
orders  respecting  unfair  labor  practices,  (5)  its  function  under  section 
10 (j)  of  deciding  whether  a  district  court  should  be  petitioned  for 
appropriate  temporary  relief  or  restraining  order,  (6)  its  function  of 
issuing  and  revoking  subpenas.  Provides  that  any  function  delegated 
to  the  General  Counsel  under  this  paragraph  shall  relieve  the  Board 
of  its  responsibilities  with  respect  to  the  carrying  out  of  such  function. 

Section  701(e)  :  Grants  authority  to  the  President  to  designate  an 
Acting  General  Counsel  when  a  vacancy  in  the  office  occurs  pending 
appointment  of  a  new  General  Counsel. 

Section  702(a)  :  Asserts  that  it  is  not  an  unfair  labor  practice  for 
an  employer  primarily  engaged  in  the  building  and  construction  indus- 
try to  enter  into  agreements  with  labor  organizations  of  which  building 
and  construction  employees  are  members  without  the  union's  majority 
status  having  been  established  in  the  manner  required  under  section  9 
of  the  National  Labor  Relations  Act,  as  amended.  This  section  also 
permits  the  union  shop  provisions  of  such  a  contract  to  take  effect 
within  7  days  of  hiring,  in  recognition  of  the  brief  periods  of  employ- 
ment characteristic  of  the  construction  industry.  No  other  change  is 
made  in  union  security  limitations  now  in  the  law.  The  agreements 
could  also  provide  for :  Employer  notification  to  the  union  of  job  open- 
ings and  opportunity  for  the  union  to  refer  qualified  applicants  for  the 
openings.  Agreements  for  apprenticeship  qualifications,  experience, 
industry,  or  geographical  seniority  would  be  permissible  to  meet  the 
peculiar  needs  of  the  industry.  It  is  specifically  provided  that  a  con- 
tract permitted  by  this  section  would  not  be  a  bar  to  a  representation 
or  decertification  election. 

Section  702(b)  :  This  subsection  specifically  provides  that  nothing 
contained  in  the  amendment  made  by  subsection  (a)  shall  authorize 
agreements  requiring  membership  in  a  union  as  a  condition  of  employ- 
ment in  any  State  in  which  such  agreements  are  prohibited  by  State 
law. 

Section  702(c)  :  Amends  section  8(b)  (4)  (A)  and  section  8(b)  (4) 
(B)  of  the  NLRA,  as  amended,  M^iich  prohibits  a  union  from  inducing 
Or  encouraging  neutral  third  parties  to  stop  doing  business  with  the 
employer  which  is  party  to  a  dispute  with  the  union.  The  amendment 
permits  picketing  in  the  building  and  construction  industry  at  the 
situs  of  a  labor  dispute  without  regard  to  the  effect  upon  neutral  or 
secondary  employers  or  the  employees  of  neutral  employers  working 
on  tlie  same  construction  project.  The  amendment  therefore,  over- 
rules the  Denver  Building  Trades^  case  (341  LT.S,  675)  in  all  its  implica- 
tions. The  amenchnent  explicitly  refers  to  neutral  secondary  em- 
ployers— 
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*  *  *  engaged  as  a  joint  venturer,  prime  contractor,  subcon- 
tractor, or  cocontractor  together  with  the  primary  employer 
involved  in  the  labor  dispute,  in  a  construction  project  or 
similar  undertaking  at  the  site  of  such  concerted  activity. 

The  quoted  language  makes  it  clear  that  the  amendment  does  not  go 
outside  the  building  and  construction  industry  but  is  intended  to 
cover  all  situations  in  whicli  two  or  more  contractors  are  engaged  on 
one  building  and  construction  project,  including  projects  where  the 
work  is  divided  among  a  number  of  direct  contractors. 

Section  702(d)  :  Amends  section  303(a)  of  the  Labor-Management 
Kelations  Act,  1947,  so  as  to  exempt  from  section  303(b)  damage 
suits  those  unions  which  picket  a  building  or  construction  project  as 
permitted  under  amendment  in  subsection  (c). 

Section  703 :  Repeals  the  provision  of  section  9  (c)  (3)  of  the  National 
Labor  Relations  Act,  as  amended,  which  bars  economic  strikers  from 
voting  in  a  representation  election  conducted  by  the  National  Labor 
Relations  Board.  An  employee  who  strikes  is  an  "economic  striker" 
unless  the  strike  was  actually  caused  by  the  employer's  unfair  labor 
practice.  Existing  law  pre^-ents  any  "economic  striker-'  who  has  lieen 
permanently  replaced  by  a  new  employee  hired  during  the  strike  from 
voting  in  an  NLRB  election  conducted  during  the  strike. 

Section  704:  Authorizes  prehearing  elections  in  union  representa- 
tion cases  under  a  procedure  whereby  the  National  Labor  Relations 
Board,  where  tliere  are  no  substantial  issues  between  the  parties 
and  the  appropriate  bargaining  unit  is  not  in  dispute,  is  authorized 
to  hold  a  representation  election  30  days  following  the  receipt  of 
notice  of  the  filing  of  the  petition.  Aggrieved  parties  are  assured  a 
hearing,  however,  before  the  Board  certifies  the  results  of  the  election 
if  they  request  such  a  hearing. 

Section  705(a)  :  Makes  it  an  unfair  labor  practice  for  a  luiion  or  a 
common  carrier  subject  to  part  2  of  the  Interstate  Commerce  Act  to 
enter  into  so-called  hot  cargo  agreements.  The  amendment's  proviso 
states  explicitly  that — 

nothing  in  this  paragraph  shall  be  construed  (A)  to  require 
any  employee  to  enter  upon  the  premises  of  an  employer 
*  *  *  when  such  employer  is  engaged  in  a  primary  labor  dis- 
pute, or  (B)  to  invalidate  a  collective  bargaining  agreement 
which  provides  that  such  refusal  shall  not  be  cause  for  the  dis- 
charge of  such  employee. 

It  should  be  observed  that  the  proviso  is  limited  to  primary  activities. 
This  provision  also  amends  section  8(b)  of  the  National  Labor 
Relations  Act  by  adding  an  eighth  union  unfair  labor  practice  pro- 
hibiting picketing  or  threats  to  picket  with  the  objective  of  forcing  or 
requiring  an  employer  to  recognize  or  bargain  with  a  union  of  forcing 
or  requiring  employees  to  accept  or  select  such  union  as  their  bargain- 
ing representative  mider  the  following  conditions: 

(1)  Wiere  the  employer  has  recognized  another  union  (not 
established,  maintained,  or  assisted  by  any  unfair  labor 
practice  defined  in  section  8(a)  of  the  National  Labor  Rela- 
tions Act)  and  a  question  concerning  representation  may  not 
appropriately  be  raised  under  section  9(c)  of  the  National 
Labor  Relations  Act,  or 
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(2)  Where  a  valid  election  under  section  9  (c)  has  been  held 
within  the  preceding  9  months  unless  the  union  has  been  cer- 
tified'or  has  been  designated  or  selected  as  the  employees'  bar- 
gaining representative  by  a  majority  of  the  employees  in  the 
bargaining  unit. 

Section  705(d)  :  Makes  the  mandatory  injunction  provisions  of  sec- 
tion 10(1)  of  the  National  Labor  Relations  Act  applicable  to  the  en- 
forcement of  the  new  section  8(b)  (8)  added  to  the  National  Labor 
Relations  Act  by  section  705(a)  (2).  Such  relief  is  to  be  subject  to  the 
limitation  that  it  will  be  a  defense  to  a  charge  filed  mider  section  8(b) 
(8)  that  an  unfair  labor  practice  under  section  8(a)  has  been  commit- 
ted. Where  there  is  a  failure  to  seek  such  relief  the  Board  is  to  promptly 
make  public  the  reasons  for  such  failure. 

Section  706 :  Adds  to  section  10  of  the  National  Labor  Relations  Act 
a  new  subsection  (m)  providing  that  charges  of  unfair  labor  practices 
under  section  8  (a)  (3)  or  8  (b)  (2)  are  to  be  given  priority  over  all  other 
cases  except  cases  of  like  character  and  cases  arising  under  section 
10(1). 

Changes  in  Existing  Law 

Li  compliance  with  clause  3  of  rule  XIII  of  the  Rules  of  the  House 
of  Representatives,  changes  m  existing  law  made  by  the  bill  (H.R. 
8342) ,  as  introduced,  are  shown  as  follows  (existing  law  proposed  to 
be  omitted  is  enclosed  in  black  brackets,  new  matter  is  printed  in 
italics,  existing  law  in  which  no  change  is  proposed  is  shown  in 
roman)  : 

NATIONAL  LABOR  RELATIONS  ACT,  AS  A^IENDED 

FINDINGS   AND   POLICIES 

Section  1.  The  denial  by  some  employees  of  the  right  of  employees 
to  organize  and  the  refusal  by  some  employers  to  accept  the  procedure 
of  collective  bargaining  lead  to  strikes  and  other  forms  of  industrial 
strife  or  uni-est,  which  have  the  intent  or  the  necessary  effect  of  bur- 
dening or  obstructing  commerce  by  (a)  impairing  the  efficiency, 
safety,  or  operation  of  the  instrumentalities  of  commerce;  (b)  occur- 
ring in  the  current  of  commerce;  (c)  materially  affecting,  restrain- 
ing, or  controlling  the  flow  of  raw  materials  or  manufactured  or 
processed  goods  from  or  into  the  channels  of  commerce,  or  the  prices 
of  such  materials  or  goods  in  commerce;  or  (d)  causing  diminution 
of  employment  and  wages  in  such  volume  as  substantially  to  impair 
or  disrupt  the  market  for  goods  flowing  from  or  into  the  channels  of 
commerce. 

The  inequality  of  bargaining  power  between  employees  who  do  not 
possess  full  freedom  of  association  of  actual  liberty  of  contract,  and 
employers  who  are  organized  in  the  corporate  or  other  forms  of  own- 
ership association  substantially  burdens  and  affects  the  flow  of  com- 
merce and  tends  to  aggravate  recurrent  business  depressions,  by  de- 
pressing wage  rates  and  the  purchasing  power  of  wage  earners  in 
industry  and  by  preventing  the  stabilization  of  competitive  wage 
rates  and  working  conditions  within  and  between  industries. 

85-107 — 74— pt.  2 — —44 
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Experience  has  proved  that  protection  by  law  of  the  right  of 
employees  to  organize  and  bargain  collectively  safeguards  .commerce 
from  injury,  impairment,  or  interruption,  and  promotes  the  flow  of 
commerce  by  removing  certain  recognized  sources  of  industrial  strife 
and  unrest,  by  encouraging  practices  fundamental'  to  the  friendly 
adjustment  of  industrial  disputes  arising  out  of  differences  as  to 
wages,  hours,  or  other  working  conditions,  and  by  restoring  equality 
of  bargaining  power  between  employers  and  employees. 

Experience  has  further  clemonstiated  that  certain  practices  by 
some  labor  organizations,  their  officers,  and  members  have  the  intent 
or  the  necessary  effect  of  burdening  or  obstructing  commerce  by  pre- 
venting the  free  flow  of  goods  in  such  commerce  through  strikes  and 
otlier  forms  of  industrial. unrest  or  through  concerted  activities  which 
impair  the  interest  of  the  public  in  the  free  flow  of  such  commerce. 
The  elimination  of  such  practices  is  a  necessary  condition  to  the  as- 
surance of  the  rights  herein  guaranteed. 

It  is  hereby  declared  to  be  the  policy  of  the  United  States  to  elimi-' 
nate  the  causes  of  certain  substantial  obstructions  to  the  free  flow  of 
commerce  and  to  mitigate  and  eliminate  these  obstructions  when  they 
have  occurred  by  encouraging  the  practice  and  procedure  of  collective 
bargaining  and  by  protecting  the  exercise  by  workers  of  full  freedom 
of  association,  sell'-organization,  and  designation  of  representatives  of 
their  own  choosing,  for  the  purpose  of  negotiating  the  terms  and 
conditions  of  their  employment  or  other  nnitual  aid  or  protection. 

DEFINITIONS 

Sec.  2.  'Wlien  used  in  this  Act — 

(1)  The  term  '"person"  includes  one  or  more  individuals,  labor 
organizations,  partnerships,  associations,  corporations,  legal  repre- 
sentatives, trustees,  trustees  in  bankruptcy,  or  receivers. 

(2)  The  term  "employer''  includes  any  person  acting  as  an  agent 
of  an  employer,  directly  or  indirectly,  but  shall  not  include  the 
XTnited  States  or  any  wholly  owned  Government  corporation,  or  any 
Federal  lieserve  Bank,  or  any  State  or  political  subdivision  thereof, 
or  any  corporation  or  association  operating  a  hospital,  if  no  part  of 
the  net  earnings  inures  to  the  benefit  of  any  private  shareholder  or 
individual,  or  any  person  subject  to  the  Railway  Labor  Act,  as 
amended  from  time  to  time,  or  any  labor  organization  (other  than 
wlien  acting  as  an  emplo3^er),  or  anyone  acting  in  the  capacity  of 
ofiicer  or  agent  of  such  labor  organization. 

(3)  The  term  "employee"  shall  include  any  employee,  and  shall 
not  be  limited  to  the  employees  of  a  particular  employer,  unless  the 
Act  explicitly  states  otherwise,  and  sliall  include  any  individual  whose 
work  has  ceased  as  a  consequence  of,  or  in  connection  with,  any  cur- 
rent labor  dispute  or  because  of  any  unfair  labor  practice,  and  who 
has  not  obtained  any  other  regular  and  substantial  equivalent  employ- 
ment but  shall  not  include  any  individual  employed  as  an  agricultural 
laborer,  or  in  the  domestic  service  of  any  family  or  person  at  his  home, 
or  any  individual  employed  by  his  parent  or  spouse,  or  any  individual 
having  the  status  of  an  independent  contractor,  or  any  individual 
employed  as  a  supervisor,  or  any  individual  emploj'ed  by  an  employer 
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subject  to  the  Railway  Labor  Act,  as  amended  from  time  to  time,  or 
by  any  other  person  who  is  not  an  employer  as  herein  defined. 

(4)  The  term  '•representatives"  includes  any  individual  or  labor 
or<:anization. 

(5)  The  term  "labor  oro;anization"  means  any  organization  of  any 
kind,  or  any  agency  or  employee  representation  committee  or  plan,  in 
which  emploj^ees  participate  and  which  exists  for  the  purpose,  in  whole 
or  in  part,  of  dealing  with  employers  concerning  grievances,  labor  dis- 
putes, wages,  rates  of  pay,  hours  of  employment,  or  conditions  of  work.' 

(6)  The  term  "commerce"  means  trade,  traffic,  commerce,  trans- 
l^ortation,  or  communication  among  the  several  States,  or  between  the 
District  of  Columbia  or  any  Territory  of  the  United  States  and  any 
State  or  other  Territory,  or  between  any  foreign  country  and  any 
State,  Territory,  or  the  District  of  Cohunbia,  or  within  the  District  of 
Columbia  or  any  Tei'ritory,  or  between  points  in  the  same  State  but 
through  any  other  State  or  any  Territory  or  the  District  of  Cokmibia 
or  any  foreign  country. 

(7)  The  term  "affecting  commerce"  means  in  commerce,  or  burden- 
ing or  obstructing  commerce  or  the  free  flow  of  commerce,  or  having 
led  or  tending  to  lead  to  a  labor  dispute  burdening  or  obstructing 
commerce  or  the  free  flow  of  commerce. 

(8)  The  term  "unfair  labor  practice"  means  any  unfair  labor  prac- 
tice listed  in  section  8. 

(9)  The  term  "labor  dispute"  includes  any  controversy  concerning 
terms,  tenure  or  conditions  of  employment,  or  concerning  the  associa- 
tion or  representation  of  persons  in  negotiating,  fixing,  maintaining, 
changing,  or  seeking  to  arrange  terms  or  conditions  of  employment, 
regardless  of  whether  the  disputants  stand  in  the  proximate  relation 
of  employer  and  employee. 

(10)  The  term  "National  Labor  Relations  Board"  means  the  Na- 
tional Labor  Relations  Board  provided  for  in  section  3  of  this  Act. 

(11)  The  term  "supervisor"  means  any  individual  having  authority 
in  the  interest  of  the  employer,  to  hire,  transfer,  suspend,  lay  off,  recall, 
promote,  discharge,  assign,  reward,  or  discipline  other  employees,  or 
i-esponsibly  to  direct  them,  or  to  adjust  theii-  grievances,  or  effectively 
to  recommend  such  action,  if  in  connection  with  the  foregoing  the 
exercise  of  such  authority  is  not  of  a  merely  routine  or  clerical  nature, 
but  I'equires  the  use  of  independent  judgment. 

( 12 )  The  term  "professional  employee"  means — 

(a)  any  employee  engaged  in  work  (i)  predominantly  intel- 
lectual, and  varied  in  character  as  opposed  to  i-outine  mental, 
manual,  mechanical,  or  physical  work;  (ii)  involving  the  con- 
sistent exercise  of  discretion  and  jud,o:mcnt  in  its  performance; 
(iii)  of  such  a  character  that  the  output  produced  or  the  result 
accomplished  cannot  be  standardized  in  relation  to  a  given  period 
of  time;  (iv)  requiring  knowledge  of  an  advanced  type  in  a 
field  of  science  or  learning  customarily  acquired  bv  a  prolonged 
course  of  specialized  intellectual  instruction  and  study  in  an 
institution  of  higher  learning  or  a  hospital,  as  distinguislied  from 
a  general  academic  education  or  from  an  apprenticeship  or  from 
training  in  the  performance  of  routine  mental,  manual,  or  physical 
processes;  or 
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(b)   any   employee,   who    (i)    has   completed  the  coiii-ses  of 

specialized  intellectual  instruction  and  study  described  in  clause 

(iv)  of  paragraph  (a),  and  (ii)  is  performing  related  work  under 

the  supervision  of  a  professional  person  to  qualify  himself  to 

become  a  professional  employee  as  defined  in  paragraph  (a). 

(13)  In  determining  whether  any  person  is  acting  as  an  "agent" 

of  another  person  so  as  to  make  such  other  person  responsible  for 

his  acts,  the  question  of  whether  the  specific  acts  performed  were 

actually  authorized  or  subsequently  ratified  shall  not  be  controlling. 

NATIONAL   LABOR  RELATIONS   BOARD 

Sec.  3.  (a)  [The  National  Labor  Relations  Board  (hereinafter 
called  the  "Board")  created  by  this  Act  prior  to  its  amendment  by  the 
Labor  Management  Relations  Act,  1947,  is  hereby  continued  as  an 
agency  of  the  United  States,  except  that  the  Board  shall  consist  of 
five  instead  of  three  members,  appointed  by  the  President  by  and  with 
the  advice  and  consent  of  the  Senate.  Of  the  two  additional  members 
so  provided  for,  one  shall  be  appointed  for  a  term  of  five  years  and 
the  other  for  a  term  of  two  years.  Their  successors,  and  the  successors 
of  the  other  members,  shall  be  appointed  for  terms  of  five  years  each, 
excepting  that  any  individual  chosen  to  fill  a  vacancy  shall  be  ap- 
pointed only  for  the  unexpired  term  of  the  member  whom  he  shall 
succeed.]  Tlie  National  Lahor  Relations  Board  {hereinafter  called  the 
'•'■  Board'''')  created  hy  this  Act  prior  to  its  amendment  hy  the  Lahor- 
Managememt  Reporting  and  Disclosure  Act  of  1959^  is  hereby  continned 
as  an  agency  of  the  United.  States,  except  that  the  Board  shall  consist  of 
seven  instead  of  five  inernbers,  appointed  hy  the  President  hy  and  with 
the  advice  and  consent  of  the.  Senate.  Of  the  two  additional  memhers  so 
provided  for,  one  shall  he  appointed  for  a  term  of  five  years  and  the 
other  for  a  term  of  six  years.  Their  successors,  and  the  successors  of 
the  other  members,  shall  he  appointed  for  terms  of  seven  year's  each., 
excepting  that  any  individual  chosen  to  fill  a  vacancy  shall  he.  appointed 
only  for  the  unexpired  term,  of  the  member  tchom  he  shall  succeed. 
The  President  shall  designate  one  member  to  serve  as  Chairman  of  the 
Board.  Any  member  of  the  Board  may  be  removed  by  the  President, 
upon  notice  and  hearing,  for  neglect  of  duty  or  malfeasance  in  office, 
but  for  no  other  cause. 

[(b)  The  Board  is  authorized  to  delegate  to  any  group  of  three 
or  more  members  any  or  all  of  the  powers  which  it  may  itself  exercise. 
A  vacancy  in  the  Board  shall  not  impair  the  right  of  the  remaining 
members  to  exercise  all  of  the  powers  of  the  Board,  and  three  members 
of  the  Board  shall,  at  all  times,  constitute  a  quorum  of  the  Board, 
except  that  two  members  shall  constitute  a  quorum  of  any  group 
designated  pursuant  to  the  first  sentence  hereof.  The  Board  shall 
have  an  official  seal  which  shall  be  judicially  noticed.] 

{h)  (1)  The  Board  is  authorized  to  delegate  to  any  group  of  three  or 
more  memhers  any  or  all  of  the  powers  which  it  may  itself  exercise.  The 
Board  is  also  authorized  to  delegate  to  its  regional  direetors  its  powers 
under  section  9  to  determine  the  unit  appropriate  for  the  purpose  of 
collective  hargaining,  to  investigate  and  provide  for  hearings,  and  de- 
te^rmine  nihether  a  question  of  representation  exists,  and  to  direct  an 
election  or  take  a  secret  halloi  under  suhsection  (c)  or  {e)  and  certify 
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the  results  thereof^  except  that  upon  the  filing  of  a  request  therefor  with 
the  Board  hy  any  interested  person^  the  Board  may  review  any  action 
of  a.  regional'  director  delegated  to  him  under  this  paragraph^  hut  such 
a  review  shall  not^  unless  specifically  ordered  hy  the  Boards  operate  as 
a  stay  of  any  action  taken  hy  the  regio'iml  director. 

{2)  The  Board  shall  delegate  to  the  General  Counsel  of  the  Board 
all  of  its  functions  other  than — 

{A)  its  function  of  appointing  or  supervising  the  executive  sec- 
retary of  the  Board.,  attorneys  employed  for  assignment  as  legal 
assistants  to  Board  memhers,  the  solicitor  of  the  Board,  trial  ex- 
aminers, and  any  other  attorneys  or  other  employees  employed  for 
assignment  in  the  hnmediate  office  of  a  Board  member,  the  encecu- 
tive  secretary,  the  solicitor,  or  a  trial  exaininer, 
(B )  its  function  of  making  rides  under  section  6, 
{C)  its  functions  under  section  9  of  determining  the  unit  appro- 
priate for  the  purposefi  of  collective  hargaining,  of  investigating 
and  providing  for  hearings,  and  determining  whether  a  question 
of  representation  exists,  ami  of  directing  an  election  or  taking 
a  secret  hallot  under  subsection  (c)  or  (e),  and  certifying  the 
'results  thereof, 

{D)  its  function  of  determining  binder  section  10  whether  a  per- 
son has  engaged  hi  or  is  engaging  in  any  unfair  labor  practice 
and  of  issuing  orders  with  respect  thereto, 

{E)  its  function  under  the  authority  of  section  10 {j)  of  decid- 
ing whether  a  petition  should  he  filed  with  a  district  court  for 
appropriate  temporary  relief  or  restraining  order, 

(F)  its  functions  {and  the  function  of  its  memhei^s)  of  issuing 
and  revoking  suhpenas. 
The  delegation  of  a  function  to  the  General  Counsel  under  this  para- 
graph shall  relieve  the  Board  of  its  responsibilities  ivith  respect  to 
the  can^ifing  out  of  such  function. 

{3)  A  vacancy  in  the  Board  shall  not  impair  the  right  of  the  re- 
maining members  to  exercise  all  the  powers  of  the  Board,  and  four 
members  of  the  Board  shall,  at  all  times  constitute  a  quomm  of  the 
Board,  except  that  tvjo  members  shall  constitute  a  quorum  of  any 
group  designated  pur suant  to  the  first  sentence  hereof.  The  Board  shall 
have  an  official  seal  which  shall  be  judicially  noticed. 

(c)  The  Board  shall  at  the  close  of  each  fiscal  year  make  a  report 
in  writing  to  Congress  and  to  the  President  stating  in  detail  the  cases 
it  has  heard,  the  decisions  it  has  rendered,  the  names,  salaries,  and 
duties  of  all  employees  and  officers  in  the  employ  or  under  the  super- 
vision of  the  board,  and  an  account  of  all  moneys  it  has  disbursed. 

(d)  There  shall  be  a  general  Counsel  of  the  Board  who  shall  be 
appointed  by  the  President,  by  and  with  the  advice  and  consent  of  the 
Senate,  for  a  term  of  four  years.  The  General  Counsel  of  the  Board 
shall  exercise  general  supervision  over  all  attornej's  employed  by  the 
Board  (other  than  trial  examiners  and  legal  assistants  to  Board 
members)  and  over  the  officers  and  employees  in  the  regional  offices. 
He  shall  have  final  authority,  on  behalf  of  the  Board,  in  respect  of  the 
investigation  of  charges  and  issuance  of  complaints  under  section  10, 
and  in  respect  of  the  prosecution  of  such  complaints  before  the  Board, 
and  shall  have  such  other  duties  as  the  Board  may  prescribe  or  as  may 
be  provided  by  law.  In  case  of  a  vacancy  in  the  office  of  the  General 
Govmsel  the  President  is  authorized  to  designate  the  officer  or  employee 
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who  shall  act  as  General  Counsel  during  such  vacancy^  l)ut  no  'person 
or  perswis  so  designated  shall  so  act  {!)  for  n^ore  than  forty  days 
when  the  Congress  is  in  session  imless  a  noirvinatimi  to  fill  such  vacancy 
shall  have  been  suhniitted  to  the  Senate^  or  (2)  after  the  adjournment 
sine  die  of  the  session  of  the  Senate  in  which  such  nomination  -was 
submitted. 

Sec.  4.  (a)  Each  member  of  the  Board  and  the  General  Counsel  of 
the  Board  shall  receive  a  salary  of  $12,000*  a  j'ear,  shall  be  eligible  for 
reappointment,  and  shall  not  engage  in  any  other  business,  vocation, 
or  employment.  The  Board  shall  appoint  an  executive  secretary,  and 
such  attorneys,  examiners,  and  regional  directors,  and  sucli  other 
employees  as  it  may  from  time  ot  time  find  necessary  for  the  proper 
performance  of  its  duties.  The  Board  may  not  employ  any  attorneys 
for  the  purpose  of  reviewing  transcripts  of  hearings  or  preparing 
drafts  of  opinions  exce2:)t  that  any  attorney  employed  for  assignment 
as  a  legal  assistant  to  Q.i\y  Board  member  may  for  such  Board  member 
review  such  transcripts  and  prei:)are  such  drafts.  No  trial  examiner's 
report  shall  be  reviewed,  either  £before  or  after  its  publication,  by  any 
person  other  than  a  member  of  the  Board  or  his  legal  assistant,  and  no 
trial  examiner  shall  advise  or  consult  with  the  Board  with  respect  to 
exceptions  taken  to  his  findings,  rulings,  or  recommendations.  The 
Board  may  establish  or  utilize  such  regional,  local,  or  other  agencies, 
and]  utilize  such  voluntary  and  uncompensated  services,  as  may  from 
time  to  time  be  needed.  Attorneys  appointed  under  this  section  may, 
at  the  direction  of  the  Board,  appear  for  and  represent  the  Board  in 
any  case  in  court.  Nothing  in  this  [Act  shall  be  construed  to  authoiize 
the  Board  to  appoint  individuals]  for  the  purpose  of  conciliation  or 
mediation,  or  for  economic  analysis. 

(b)  All  of  the  expenses  of  the  Board,  including  all  necessary  travel- 
ing and  subsistence  expenses  outside  the  District  of  Columbia  incurred 
by  the  members  or  employees  of  the  Board  under  its  orders,  shall  be 
allowed  and  paid  on  the  presentation  of  itemized  vouchers  therefor 
approved  by  the  Board  or  by  any  individual  it  designates  for  that 
purpose. 

Sec.  5.  The  principal  pffice  of  the  Board  shall  be  in  the  District 
of  Columbia,  but  it  may  meet  and  exercise  any  or  all  of  its  powers  at 
any  other  place.  The  Board  may,  by  one  or  more  of  its  members  or 
by  such  agents  or  agencies  as  it  may  designate,  prosecute  any  inquirj'" 
necessary  to  its  functions  in  any  part  of  the  United  States.  A  member 
who  participates  in  such  an  inquiry  shall  not  be  disqualified  from  sub- 
sequently participating  in  a  decision  of  the  Board  in  the  same  case. 

Sec.  6.  The  Board  shall  have  authority  from  time  to  time  to  make,^ 
amend,  and  rescind,  in  the  manner  prescribed  by  the  Administrative 
Procedure  Act,  such  rules  and  regulations  as  may  be  necessary  to  carry 
out  the  provisions  of  this  Act. 

RIGHTS   or  EMPLOYEES 

Sec.  7.  Employees  shall  have  the  right  to  self -organization,  to  form, 
join,  or  assist  labor  organizations,  to  bargain,  collectively  through 
representatives  of  their  own  choosing,  and  to  engage  in  other  concerted 

♦Pursuant  to  Public  Law  854.  84th  Cong.,  2fl  ress.,  title  I,  approved  July  31,  1056. 
the  salar.v  of  the  Chairman  of  the  Board  shall  be  $20,500  per  .year  and  the  salaries  of 
the  General  Counsel  and  each  Board  member  shall  be  $20,000  per  year. 


1779 

activities  for  the  purpose  of  collective  bargaininof  or  other  mutual  aid 
or  protection,  and  shall  also  have  the  right  to  refrain  from  any  or  all 
of  such  activities  except  to  the  extent  that  such  right  may  be  affected  by 
an  agreement  requiiing  membership  in  a  labor  organization  as  a  con- 
dition of  employment  as  authorized  in  section  8(a)(3). 

UNFAIR  LABOR  PRACTICES 

Sec.  8.  (a)  It  shall  be  an  unfair  labor  practice  for  an  emplo^^er — 

(1)  to  interfere  with,  restrain,  or  coerce  employees  in  the  exer- 
cise of  the  rights  guaranteed  in  section  T ; 

(2)  to  dominate  or  interfere  "vvith  the  formation  or  adminis- 
tration of  any  labor  organization  or  contribute  financial  or  other 
support  to  it:  ProvidecL  That  subject  to  rules  and  regulations 
made  and  published  by  the  Board  pursuant  to  section  6,  an 
employer  shall  not  be  prohibited  from  permitting  employees  to 
confer  with  him  during  working  hours  without  loss  of  time  or  pay ; 

(3)  by  discrimination  in  regard  to  hire  or  tenure  of  employ- 
ment or  any  term  or  condition  of  employment  to  encourage  or 
discourage  membership  in  any  labor  organization  :  Provided,  That 
nothing  in  this  Act,  or  in  any  other  statute  of  the  United  States, 
shall  preclude  an  employer  from  making  an  agreement  with  a 
labor  organization  (not  established,  maintained,  or  assisted  by  any 
action  defined  in  section  8(a)  of  this  Act  as  an  unfair  labor 
practice)  to  require  as  a  condition  of  employment  membership 
therein  on  or  after  the  thirtieth  day  following  the  beginning  of 
such  employment  or  the  effective  date  of  such  agreement,  which- 
ever is  the  later,  (i)  if  such  labor  organization  is  the  representative 
of  the  employees  as  provided  in  section  9(a),  in  the  appropriate 
collective-bargaining  unit  covered  by  such  agreement  when  made ; 
[and  has  at  the  time  the  agreement  was  made  or  within  the 
preceding  twelve  months  received  from  the  Board  a  notice  of 
compliance  with  sections  9(f),  (g),  (h)],  and  (n)  unless  follow- 
ing an  election  held  as  provided  in  section  9(e)  within  one  year 
preceding  the  effective  date  of  such  agreement,  the  Board  shall 
have  certified  that  at  least  a  majority  of  the  employees  eligible 
to  vote  in  such  election  have  voted  to  rescind  the  authority  of 
Buch  labor  organization  to  make  such  an  agreement:  Provided 
further.  That  no  employer  shall  justify  any  discrimination  against 
an  employee  for  nonmembership  in  a  labor  organization  (A)  if 
he  has  reasonable  grounds  for  believing  that  such  membership 
was  not  available  to  the  emploj^ee  on  the  same  terms  and  condi- 
tions generally  applicable  to  other  members,  or  (B)  if  he  has 
reasonable  grounds  for  believing  that  membership  was  denied  or 
terminated  for  reasons  other  than  the  failure  of  the  employee  to 
tender  the  periodic  dues  and  the  initiation  fees  uniformly  required 
as  a  condition  of  acquiring  or  retaining  membership ; 

(4)  to  discharge  or  otherwise  discriminate  against  an  employee 
because  he  has  filed  charges  or  given  testimony  under  this  Act; 

(5)  to  refuse  to  bargain  collectively  with  the  representatives 
of  his  employees,  subject  to  the  provisions  of  section  9(a)  [.]/  and 

(6)  who  is  a  co77imon  carrier  subject  to  part  II  of  the  Interstate 
Commerce  Act,  to  enter  into  any  contract  or  agreement,  express  or 
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implied^  with  a  labor  organization  whereby  such  employer  ceases 
or  refrains  or  agrees  to  cease  or  refrain  from  handling^  using,  or 
transporting  any  of  the  products  of  any  other  employer,  or  to 
cease  doing  business  with  same. 
(b)  It  shall  be  an  unfair  labor  practice  for  a  labor  organization  or 
its  agents — 

(1)  to  restrain  or  coerce  (A)  employees  in  the  exercise  of  the 
rights  guaranteed  in  section  7:  Provided,  That  this  paragraph 
shall  not  impair  the  right  of  a  labor  organization  to  prescribe  its 
own  rules  with  respect  to  the  acquisition  or  retention  of  member- 
ship therein;  or  (B)  an  employer  in  the  selection  of  his  repre- 
sentatives for  the  purposes  of  collective  bargaining  or  the  adjust- 
ment of  grievances ; 

(2)  to  cause  or  attempt  to  cause  an  employer  to  discriminate 
against  an  employee  in  violation  of  subsection  (a)  (3)  or  to  dis- 
criminate against  an  employee  with  respect  to  whom  member- 
ship in  such  organization  has  been  denied  or  terminated  on  some 
gromid  other  than  his  failure  to  tender  the  periodic  dues  and  the 
initiation  fees  uniformly  required  as  a  condition  of  acquiring  or 
retaining  membership ; 

(3)  to  refuse  to  bargain  collectively  with  an  employer,  provided 
it  is  the  representative  of  his  employees  subject  to  the  provisions 
of  section  9(a) ; 

(4)  to  engage  in  or  to  induce  or  encourage  the  employees  of  any 
employer  to  engage  in,  a  strike  or  a  concerted  refusal  in  the  course 
of  their  employment  to  use,  manufacture,  process,  transport,  or 
otherwise  handle  or  work  on  any  goods,  articles,  materials,  or 
commodities  or  to  perform  any  services,  where  an  object  thereof 
is:  (A)  forcing  or  requiring  any  employer  or  self-employed  per- 
son to  join  any  labor  or  employer  organization  or  any  employer 
or  other  person  ( herein  called  secondary  employer')  to  cease  using, 
selling,  handling,  transporting,  or  otherwise  dealing  in  the  prod- 
ucts of  any  other  producer,  processor,  or  manufacturer,  or  to 
cease  doing  business  with  any  other  person  {herein  called  primary 
employer)  unless  such  secondary  employer  is  engaged  as  a  joint 
venturer,  prime  contractor,  subcontractor,  or  co-contractor  to- 
gether %uith  the  primary  employer  involved  in  a  labor  dispute,  in 
a  construction  project  or  similar  undertaking  at  the  site  of  such 
concerted  activity;  (B)  forcing  or  requiring  any  other  employer 
to  recognize  or  bargain  with  a  labor  organization  as  the  repre- 
sentative of  his  employees  unless  such  employers  are  engaged  to- 
gether as  joint  venturers,  price  contractor  and,  subcontractor,  or 
co-contractors  in  a  construction  project  or  similar  undertaking  at 
the  site  of  such  concerted  activity  or  unless  such  labor  organiza- 
tion has  been  certified  as  the  representative  of  such  employees 
under  the  provisions  of  section  9;  (C)  forcing  or  requiring  any 
employer  to  recognize  or  bargain  with  a  particular  labor  orga- 
nization as  the  representative  of  his  employees  if  another  labor 
organization  has  been  certified  as  the  representative  of  such  em- 
ployees under  the  provisions  of  section  9 ;  (D)  forcing  or  requiring 
any  employer  to  assign  particular  work  to  employees  in  a  par- 
ticular labor  organization  or  in  a  particular  trade,  craft,  or  class 
rather  than  to  employees  in  another  labor  organization  or  in  an- 


1781 

other  trade,  craft,  or  class,  unless  such  employer  is  failing  to  con- 
form to  an  order  or  certification  of  the  Board  determining  the 
bargaining  representative  for  employees  performing  such  work : 
Provided^  That  nothing  contained  in  this  subsection  (b)  shall  be 
construed  to  make  unlawful  a  refusal  by  any  pereon  to  enter  upon 
the  premises  of  any  employer  (other  than  his  own  employer),  if 
the  employees  of  such  employer  are  engaged  in  a  strike  ratified  or 
approved  by  a  representative  of  such  employees  whom  such  em- 
ployer is  required  to  recognize  under  tliis  Act ; 

(5)  to  require  of  employees  covered  by  an  agreement  authorized 
under  subsection  (a)  (3)  the  payment,  as  a  condition  precedent  to  be- 
coming a  member  of  such  organization,  of  a  fee  m  an  amount  which 
the  Board  finds  excessive  or  discriminatory  under  all  the  circum- 
stances. In  making  such  a  finding,  the  Board  shall  consider,  among 
other  relevant  factors,  the  practices  and  customs  of  labor  organizations 
in  the  particular  industry,  and  the  wages  currently  paid  to  the  em- 
ployees affected ;  [and] 

(6)  to  cause  or  attempt  to  cause  an  employer  to  pay  or  deliver  or 
agree  to  pay  or  deliver  any  money  or  other  thing  of  value,  in  the 
nature  of  an  exaction,  for  services  which  are  not  performed  or  not  to  be 
perf  ormed[.] / 

(7)  to  enter  into  any  contract  or  agreement,  express  or  implied,  with 
any  employer  who  is  a  common  carrier  subject  to  part  11  of  the,  Inter- 
state Commerce  Act,  \oherel>y  such  employer  ceases  or  refrains  or 
agrees  to  cease  or  refrain  from  handling,  using,  or  transpm'ting  any 
of  tlie  products  of  any  other  employer,  or  to  cease  doing  business  ivith 
same :  Provided,  TJiat  nothing  in  this  paragraph  shall  he  construed 

{A )  to  require  any  employee  to  enter  upon  the  premises  of  an  employer 
{other  than  his  own  employer)  where  such  employer  is  engaged  in  a 
primary  labor  dispute,  or  {B)  to  invalidate  a  collective  bargaining 
agreement  which  provides  that  such  refusal  shall  not  be  cause  for  the 
discharge  of  such  employee;  and 

(8)  to  picket  or  cau^se  to  he  picketed,  or  threaten  to  picket  or  cause  to 
he  picketed,  any  employer  with  the  object  of  forcing  or  requiring  an 
employer  to  recognize  or  bargain  with  a  labor  organization  as  the  rep- 
resentative of  his  employees,  or  forcing  or  requiring  the  employees  of 
an  employer  to  accept  or  select  such  labor  organization  as  their  collec- 
tive bargaining  representative — 

{A )  where  the  employer  has  recognized  in  accordance  with 
this  Act  any  other  labor  organization  {not  established,  main- 
tained, or  assisted  by  any  action  defined  in  section  8 {a)  as  an 
unfair  labor  practice)  and  a  question  concerning  representa- 
tion may  not  appropriately  be  raised  under  section  9{c)  of 
this  Act;  or 

{B)  where  within  the  preceding  nine  months  a  valid  elec- 
tion under  section  9 {c)  of  this  Act  has  been  conducted  unless 
such  labor  organization  has  been  certified  as  the  representative 
of  employees  of  such  employer  pursuant  to  such  election  or 
unless  such  labor  organization  has  been  designated  or  selected 
as  a  representative  for  the  purposes  of  collective  bargaining 
by  the  majority  of  the  employees  in  a  unit  appropriate  for 
such  purposes. 
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(c)  The  expressing  of  any  views,  argument,  or  opinion,  or  the  dis- 
semination thereof,  whether  in  written,  printed,  graphic,  or  visual 
form,  shall  not  constitute  or  be  evidence  of  an  unfair  labor  practice 
imder  any  of  the  provisions  of  this  Act,  if  such  expression  contains  no 
threat  of  reprisal  or  force  or  promise  of  benefit. 

(d)  For  the  purposes  of  this  section,  to  bargain  collectively  is  the 
performance  of  the  mutual  obligation  of  the  employer  and  the  repre- 
sentative of  the  employees  to  meet  at  reasonable  times  and  confer  in 
good  faith  with  respect  to  wages,  hours,  and  other  terms  and  condi- 
tions of  employment,  or  the  negotiation  of  an  agreement,  or  any 
question  arising  thereunder,  and  the  execution  of  a  written  contract 
incorporating  any  agreement  reached  if  requested  by  either  party,  but 
such  obligation  does  not  compel  either  party  to  agree  to  a  proposal  or 
require  the  making  of  a  concession :  Provided^  That  where  there  is  in 
effect  a  collective-bargaining  contract  covering  employees  in  an  indus- 
try affecting  commerce,  the  duty  to  bargain  collectively  shall  also  mean 
that  no  party  to  such  contract  shall  terminate  or  modify  such  contract, 
unless  the  party  desiring  such  termination  or  modification — 

(1)  serves  a  written  notice  upon  the  other  party  to  the  con- 
tract of  the  proposed  termination  or  modification  sixty  days  prior 
to  the  expiration  date  thereof,  or  in  the  event  such  contract  con- 
tains no  expiration  date,  sixty  days  prior  to  the  time  it  is  proposed 
to  make  such  termination  or  modification ; 

(2)  offei^s  to  meet  and  confer  with  the  other  party  for  the 
purpose  of  negotiating  a  new  contract  or  a  contract  containing 
the  proposed  modifications ; 

(3)  notifies  the  Federal  Mediation  and  Conciliation  Service 
within  thirty  days  after  such  notice  of  the  existence  of  a  dispute, 
and  simultaneously  thereAvith  notifies  any  State  or  Territorial 
agency  established  to  mediate  and  conciliate  disputes  within  the 
State  or  Territory  where  the  dispute  occurred,  provided  no  agree- 
ment has  been  reached  by  that  time ;  and 

(4)  continues  in  full  force  and  effect,  without  resorting  to  strike 
or  lockout,  all  the  terms  and  conditions  of  the  existing  contract 
for  a  period  of  sixty  days  after  such  notice  is  given  or  until  the 
expiration  date  of  such  contract,  whichever  occurs  later: 

The  duties  imposed  upon  employers,  employees,  and  labor  organiza- 
tions by  paragraplis  (2),  (3),  and  (4)  shall  become  inapplicable  upon 
an  intervening  certification  of  the  Board,  under  which  the  la])or  orga- 
nization or  individual,  which  is  a  party  to  the  contract,  has  been 
superseded  as  or  ceased  to  be  the  representative  of  the  employees 
subject  to  the  provisions  of  section  9(a),  and  the  duties  so  imposed 
shall  not  be  construed  as  requiring  either  party  to  discuss  or  agree 
to  any  modification  of  the  terms  and  conditions  contained  in  a  con- 
tract for  a  fixed  period,  if  such  modification  is  to  become  effective 
before  such  terms  and  conditions  can  be  reo])ened  under  the  provi- 
sions of  tlie  contract.  Any  employee  who  engages  in  a  strike  within 
the  sixty-day  period  specified  in  this  subsection  shall  lose  his  status 
as  an  employee  of  the  employer  engaged  in  the  particular  labor  dis- 
pute, for  ih^.  purposes  of  sections  8,  9.  and  10  of  this  Act,  as  amended, 
but  such  loss  of  status  for  such  emploj'ee  shall  terminate  if  and  when 
lie  is  reemployed  by  such  employer. 


17S3 

(e)  It  shall  not  he  an  unfair  labor  practice  under  subsections  (a)  and 
(b)  of  this  section  for  an  employer  engaged  pnmarily  in  the  building 
and,  construction  industry  to  make  an  agreement  covering  employees 
engaged  {or  who^  upon  their  employment^  will  be  engaged)  in  the 
building  and  construction  indust)^  loith  a  labor  organization  of  which 
building  arid  construction  employees  are  members   {not  established^ 
maintained^  or  assisted  by  any  action  defined  in  section  8 {a)  of  this 
Act  as  an  unfair  labor  practice)  because  {1)  the  m^ajority  status  of 
such  labor  organization  has  not  been  established  under  the  provisions 
of  section  9  of  this  Act  prior  to  the  making  of  such  agreement^  or  {2) 
such  agreement  requires  as  a  condition  of  employment^  inem^bership  in 
such  labor  organization  after  the  seventh  day  folloioing  the  beginning 
of  such  enfiployment  or  the  effective  date  of  the  agreement,  lohichever 
is  later,  or  {3)  such  agreement  requires  the  employer  to  notify  such 
labor  organization  of  opportunities  for  employment  with  such  em- 
ployer, or  gives  such  lahor  organization  an  opportunity  to  refer  quali- 
fied, applica.nts  for  such  employment,  or  (4)  such  agreement  specifi,es 
omnimum  training  or  experience  qualifications  for  employment  or 
provides  for  priority  in  opportunities  for  employment  based  upon 
length  of  service  icith  such  employer,  in  the  industry  or  in  the  partic- 
%dar  geographical  area:  Provided,  That  nothing  in  tliis  subsection  shall 
set  aside  the  final  proviso  to  section  8 {a)  {3)  of  this  Act:  Provided 
further.  That  any  agreement  whicli  is  valid  solely  by  reason  of  clause 
(i)  of  this  subsection,  shall  not  be  a  bar  to  a  2>Gtition  filed  pursuant  to 
section  9[c)  or  9{e). 

EEPRESENTATI\TES    AXD    ELECTIOXS 

Sec.  9.  (a)  Representatives  designated  or  selected  for  the  purposes 
of  collective  bargaining  by  the  majority  of  the  employees  in  a  miit 
appropriate  for  such  purposes,  shall  be  the  exclusive  representatives  of 
all  the  employees  in  such  unit  for  the  purposes  of  collective  bargaining 
in.  respect  to  rates  of  pay,  wages,  hours  of  employment,  or  other  condi- 
tions of  employment:  Provided,  That  any  individual  employee  or  a 
group  of  employees  shall  have  the  right  at  any  time  to  present  griev- 
ances to  their  employer  and  to  have  such  grievances  adjusted,  without 
the  intervention  of  the  bargaining  representative,  as  long  as  the  adjust- 
ment is  not  inconsistent  with  the  terms  of  a  collective-bargaining  con- 
tract or  agreement  then  in  effect :  Provided  further.  That  the  bargain- 
ing representative  has  been  given  opportunity  to  be  present  at  such 
adjustment. 

(b)  The  Board  shall  decide  in  each  case  whether,  in  order  to  assure 
to  employees  the  fullest  freedom  in  exercising  the  rights  gTiaranteed 
by  this  Act,  the  unit  appi'opriate  for  the  purposes  of  collective  bar- 
gaining shall  be  the  employer  unit,  craft  unit,  plant  unit,  or  subdi- 
vision thereof :  Provided,  That  the  Board  sliall  not  (1)  decide  that  any 
unit  is  appropriate  for  such  purposes  if  such  unit  includes  both  pro- 
fessional employees  and  employees  who  are  not  professional  employees 
imless  a  majority  of  such  professional  employees  vote  for  inclusion 
in  such  unit;  (2)  decide  that  any  craft  unit  is  inappropriate  for 
such  purposes  on  the  ground  that  a  different  unit  has  been  established 
l)y  a  prior  Board  determination,  unless  a  majority  of  the  employees 
in  the  proposed  craft  unit  vote  against  separate  representation  or 
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(3)  decide  that  any  unit  is  appropriate  for  such  purposes  if  it  in- 
cludes, tog:ether  with  other  employees,  any  individual  employed  as  a 
guard  to  enforce  against  employees  and  other  persons  rules  to  protect 
property  of  the  employer  or  to  protect  the  safety  of  persons  on  the 
employer's  premises ;  but  no  labor  organization  shall  be  certified  as  the 
representative  of  employees  in  a  bargaining  unit  of  guards  if  such 
organization  admits  to  membership,  or  is  affiliated  directly  or  in- 
directly with  an  organization  which  admits  to  membership,  employees 
other  than  guards. 

(c)  (1)  Whenever  a  petition  shall  have  been  filed,  in  accordance 
with  such  regulations  as  may  be  prescribed  by  the  Board — 

(A)  by  an  employee  or  group  of  employees  or  any  individual 
or  labor  organization  acting  in  their  behalf  alleging  that  a  substan- 
tial number  of  employees  (i)  wish  to  be  represented  for  collective 
bargaining  and  that  their  employer  declines  to  recognize  their 
representative  as  the  representative  defined  in  section  9(a),  or 
(ii)  assert  that  the  tindividual  or  labor  organization,  which  has 
been  certified  or  is  being  currently  recognized  by  their  employer 
as  the  bargaining  representative,  is  no  longer  a  representative  as 
defined  in  section  9(a)  ;  or 

(B)  by  an  employer,  alleging  that  one  or  more  individuals  or 
labor  organizations  have  presented  to  him  a  claim  to  be  recognized 
as  the  representative  defined  in  section  9  (a)  ; 

the  Board  shall  investigate  such  petition  and  if  it  has  reasonable  cause 
to  believe  that  a  question  of  representation  affecting  commerce  exists 
shall  provide  for  an  appropriate  hearing  upon  due  notice.  Such 
hearing  may  be  conducted  by  an  officer  or  employee  of  the  resrional 
office,  who  shall  not  make  any  recommendations  with  respect  thereto. 
If  the  Board  finds  upon  the  record  of  such  hearing  that  such  a  question 
of  representation  exists,  it  shall  direct  an  election  by  secret  ballot  and 
shall  certify  the  results  thereof . 

(2)  In  determining  whether  or  not  a  question  of  representation 
affecting  commerce  exists,  the  same  regulations  and  rules  of  decision 
shall  apply  irrespective  of  the  identity  of  the  persons  filing  the  petition 
or  the  kind  of  relief  sought  and  in  no  case  shall  the  Board  deny  a  labor 
organization  a  place  on  the  ballot  by  reason  of  an  order  with  respect 
to  such  labor  organization  or  its  predecessor  not  issued  in  conformity 
with  section  10(c). 

(B)  No  election  shall  be  directed  in  any  bargaining  imit  or  any 
subdivision  within  which,  in  the  preceding  twelve-month  period,  a 
valid  election  shall  have  been  held.  [Emplovees  on  strike  who  are 
not  entitled  to  reinstatement  shall  not  be  eligible  to  vote.]  In  any 
election  where  none  of  the  choices  on  the  ballot  receives  a  majority, 
a  run-off  shall  be  conducted,  the  ballot  providing  for  a  selection 
between  the  two  choices  receiving  the  largest  and  second  largest 
member  of  valid  votes  cast  in  the  election. 

[(4)  Nothing  in  this  section  shall  be  construed  to  prohibit  the 
waiving  of  hearings  by  stipulation  for  the  purpose  of  a  consent  election 
in  conformity  with  regulations  and  rides  of  decision  of  the  Board.] 

(Ji)  Nofiiyit'hsifniidmg  thp  prow'swf),^  of  'paraffraph  (7)  of  fhh  f^i/J)- 
seotion^  the  Board  tlirougTi  its  designated  representative^  if  there  is 
reasonable  camse  to  telieve  that  a  question  of  representation  a-ffeeting 
commerce  exists,  may  eall  an  informal  conference  at  the  parties  upon 
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due  notice.  If  at  such  conference  no  agreement  is  reoohed  for  a  consent 
election,  and  if  the  apfropriate  'bargaining  unit  is  not  in  dispute, 
and  there  are  no  substantial  issues  of  fact  or  lata  which  should  be 
resol/ved  by  a  preelection  hearing,  the  Board,  through  its  designated 
representative,  may  conduct  an  election  in  an  appn'Ofriaie  unit  but  not 
before  the  expiration  of  thirty  days  following  the  date  of  the  receipt 
of  notice  of  the  fling  of  the  petition.  Any  party  aggrieved  by  such 
proceeding  may  file  a  motion  for  hearing  with  the  Board,  hut  such 
motion  shall  not,  miless  specifically  ordered  by  the  Board,  operate  as  a 
stay  of  the  election.  Unless  such  motion  is  granted  prior  to  the  election 
or  is  withdrawn,  the  Board  shall  afford  the  moving  party  an  oppor- 
tunity for  hearing  prior  to  certifying  the  results  of  such  election. 

(5)  In  determinino;  whether  a  unit  is  appropriate  for  the  purposes 
specified  in  subsection  (b)  the  extent  to  which  the  employees  have 
oro;anized  shall  not  he  controlling:. 

(d)  Whenever  an  order  of  the  Board  made  pursuant  to  section 
10(c)  is  based  in  whole  or  in  part  upon  facts  certified  following  a 
investigation  pursuant  to  subsection  (c)  of  this  section  and  there  is 
a  petition  for  the  enforcement  or  review  of  such  order,  such  certifica- 
tion and  the  record  of  such  investigation  shall  be  included  in  the 
trrtDSciipt  of  the  entire  record  requii-ed  to  be  filed  under  section  10(e) 
or  10(f),  and  thereupon  the  decree  of  the  court  enforcing,  modifying, 
or  setting  aside  in  whole  or  in  part  the  order  of  the  Board  shall  be 
made  and  entered  upon  the  pleadings,  testimony,  and  proceedings 
set  forth  in  such  transcript. 

(e)  (1)  Upon  the  filing  with  the  Board,  by  30  per  centum  or  more 
of  the  employees  in  a  bargaining  unit  covered  by  an  agreement  be- 
tween their  employer  and  a  labor  organization  made  pursuant  to  sec- 
tion 8(a)  (3,  of  a  petition  alleging  they  desire  that  such  authority  be 
rescinded,  the  Board  shall  take  a  secret  ballot  of  the  employees  in 
such  unit  and  certify  the  results  thereof  to  such  labor  organization 
and  to  the  employer. 

(2)  No  election  shall  be  conducted  pursuant  to  this  subsection  in 
any  bargaining  unit  or  any  subdivision  within  which,  in  the  preceding 
twelve-month  period,  a  valid  election  shall  have  been  held. 

[(f)  No  investigation  shall  be  made  by  the  Board  of  any  question 
affecting  commerce  concerning  the  representation  of  employees, 
raised  by  a  labor  organization  under  subsection  (c)  of  this  section, 
and  no  complaint  shall  be  issued  pursuant  to  a  charge  made  by  a 
labor  organization  under  subsection  (b)  of  section  10,  unless  such 
labor  organization  and  any  national  or  international  labor  organiza- 
unit  (A)  shall  have  prior  thereto  filed  with  the  Secretary  of  Labor 
copies  of  its  constitution  and  bylaws  and  a  report,  in  such  form  as  the 
Secretai-y  may  prescribe,  showing — • 

[(1)  the  name  of  such  labor  organization  and  the  address  of 
its  principal  place  of  business ; 

[(2)  the  names,  titles,  and  compensation  and  allowances  of 
its  three  principal  officers  and  of  any  of  its  other  officers  or  agents 
whose  aggregate  compensation  and  allowances  for  the  preceding 
year  exceeded  $5,000,  and  the  amount  of  the  compensation  and 
allowances  paid  to  each  such  officer  or  agent  during  such  year; 
[(3)  the  manner  in  which  the  officers  and  agents  referred  to 
in  clause  (2)  were  elected,  appointed,  or  otherwise  selected; 
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[(4)  the  initiation  fee  or  fees  which  new  members  are  required 
to  pay  on  becoming  members  of  such  labor  organization ; 

i(5)  the  regular  dues  or  fees  which  members  are  required  to 
pay  in  order  to  remain  members  in  good  standing  of  such  labor 
organization ; 

[(6)  a  detailed  statement  of,  or  reference  to  provisions  of  ^t^ 
constitution  and  bylaws  showing  the  procedure  followed  with 
respect  to,  (a)  qualification  for  or  restrictions  on  membership, 
(b)  election  of  officers  and  stewards,  (c)  calling  of  regular  and 
special  meetings,  (d)  levying  of  asessments,  (e)  imposition  of 
fines,  (f )  authorization  for  bargaining  demands,  (g)  ratification 
of  contract  terms,  (h)  authorization  for  strikes,  (i)  authorization 
for  disbursement  of  union  funds,  (j)  audit  of  union  financial 
transactions,  (k)  participation  in  insurance  or  other  benefit  plans, 
and  (1)  expulsion  of  members  and  the  grounds  therefor; 
and  (B)  can  show  that  prior  thereto  it  has — 

[(1)  filed  with,  the  Secretary  of  Labor,  in  such  form  as  the 
Secretary  may  prescribe,  a  report  showing  all  of  (a)  its  receipts 
of  any  kind  and  the  sources  of  such  receipts,  (b)  its  total  assets 
and  liabilities  as  of  the  end  of  its  last  fiscal  year,  (c)  the  disl^urse- 
ments  made  by  it  during  such  fiscal  year,  including  the  purposes 
for  which  made ;  and 

[(2)  furnished  to  all  of  the  members  of  such  labor  organization 
copies  of  the  financial  report  required  by  paragraph  (1)  hereof 
to  be  filed  with  the  Secretary  of  Labor. 
[(g)  It  shall  be  the  obligation  of  all  labor  organizations  to  file 
annually  with  the  Secretary  of  Labor,  in  such  form  as  the  Secretary 
of  Labor  may  prescribe,  reports  bringing  up  to  date  the  information 
required  to  be  supplied  in  the  initial  filing  b}'^  subsection  (f )  (A)  of 
this  section,  and  to  file  with  the  Secretary  of  Labor  and  furnish  to  its 
members  annually  financial  reports  on  the  f  oi-m  and  manner  prescribed 
in  subsection  (f)  (R).  Xo  labor  organization  shall  be  eligible  for  cer- 
tification under  this  section  as  the  representative  of  any  employees, 
no  petition  under  section  9(e)  (1)  shall  be  entertained,  and  no  com- 
plaint shall  issue  under  section  10  with  respect  to  a  charge  filed  by 
a  labor  organization  unless  it  can  show  that  it  and  any  national  or 
international  labor  orjranization  of  which  it  is  an  affiliate  or  constituent 
unit  has  complied  with  its  obligation  under  this  subsection. 

||(h)  No  investigation  shall  be  made  by  the  Board  of  any  questioTi 
affecting  commerce  concerning  the  representation  of  employees,  raised 
by  a  labor  organization  under  subsection  (c)  of  this  section,  no  petition 
under  section  9(e)  (1)  shall  be  entertained,  and  no  complaint  shall  be 
issued  pursuant  to  a  charge  made  by  a  labor  organization  under  sub- 
section (b)  of  section  10,  unless  there  is  on  file  with  the  I^oarcl  an 
affidavit  executed  contemporaneously  or  within  the  preceding  twelve- 
month period  by  each  officer  of  such  labor  organization  and  the  officers 
of  any  national  or  international  labor  organization  of  which  it  is  an 
affiliate  or  constituent  unit  that  he  is  not  a  member  of  the  Communist 
Party  or  affiliated  with  such  party,  and  that  he  does  not  believe  in.  aiid 
is  not  a  member  of  or  supj^orts  any  organization  that  believes  in  or 
teaches,  the  overthrow  of  the  United  States  Government  by  force  or 
by  any  illegal  or  unconstitutional  methods.  The  provisions  of  section 
35  A  of  the  Criminal  Code  shall  be  applicable  in  respect  to  such 
affidavits.] 
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PREVENTION    OF    UNFAIR    LABOR    PRACTICES 

Sec.  10.  (a)  The  Board  is  empowered,  as  hereinafter  provided,  to 
prevent  any  person  from  engaging  in  any  unfair  labor  practice  (listed 
in  section  8)  affecting  commerce.  This  power  shall  not  be  affected 
by  any  other  means  of  adjustment  or  prevention  that  has  been  or 
may  be  established  by  agreement,  law,  or  otherwise  [ :  Provided^  That 
the  Board  is  empowered  by  agreement  with  any  agency  of  any  State 
or  Territory  to  cede  to  such  agency  jurisdiction  over  any  cases  in  any 
industry  (other  than  mining,  manufacturing,  communications,  and 
transportation  except  where  predominantly  local  in  character)  even 
though  such  cases  may  involve  labor  disputes  affecting  commerce,, 
unless  the  provision  of  the  State  or  Territorial  statute  applicable  to 
the  determination  of  such  cases  by  such  agency  is  inconsistent  with 
the  corresponding  provision  of  this  Act  or  has  received  a  construction 
inconsistent  therewith]. 

(b)  Whenever  it  is  charged  that  any  person  has  engaged  in  or  is 
engaging  in  any  such  unfair  labor  practice,  the  Board,  or  au}^  agent 
or  agency  designated  by  the  Board  for  such  purposes,  shall  have  power 
to  issue  and  cause  to  be  served  upon  such  person  a  complaint  stating 
the  charges  in  that  respect,  and  containing  a  notice  of  hearing  before 
the  Board  or  a  member  thereof,  or  before  a  designated  agent  or  agency, 
at  a  place  therein  fixed,  not  less  than  five  days  after  the  serving  of  said 
complaint:  Provided^  That  no  complaint  shall  issue  based  upon  any 
unfair  labor  practice  occurring  more  than  six  months  prior  to  the  fil- 
ing of  the  charge  with  the  Board  and  the  service  of  a  copy  thereof 
upon  the  person  against  whom  such  charge  is  made,  unless  the  person 
aggrieved  thereby  was  prevented  from  filing  such  charge  by  reason  of 
service  in  the  armed  forces,  in  which  event  the  six-month  period  shall 
be  computed  from  the  day  of  his  discharge.  Any  such  complaint  may 
be  amended  by  the  member,  agent,  or  agencj^  conducting  the  hearing 
or  the  Board  in  its  discretion  at  any  time  prior  to  the  issuance  of  an 
order  based  thereon.  The  person  so  complained  of  shall  have  the 
right  to  file  an  answer  to  the  original  or  amended  complaint  and  to 
appear  in  person  or  otherwise  and  give  testimony  at  the  place  and 
time  fixed  in  the  complaint.  In  the  discretion  of  the  member,  agent,  or 
agency  conducting  the  hearing  or  the  Board,  any  other  person  may  be 
allowed  to  intervene  in  the  said  proceeding  and  to  present  testimony. 
Any  such  proceeding  shall,  so  far  as  practicable,  be  conducted  in 
accordance  with  the  rules  of  evidence  applicable  in  the  district  courts 
of  the  United  States  under  the  rules  of  civil  procedure  for  the  district 
courts  of  the  United  States,  adopted  by  the  Supreme  Court  of  the 
United  States  pursuant  to  the  Act  of  June  19,  1934  (U.S.C.,  title  28, 
sees.  723-B,723-C). 

(c)  The  testimony  taken  by  such  member,  agent,  or  agency  or  the 
Board  shall  be  reduced  to  writing  and  filed  with  the  Board.  There- 
after, in  its  discretion,  the  Board  upon  notice  may  take  further  testi- 
mony or  heai-  argimient.  If  upon  the  preponderance  of  the  testimony 
taken  the  Board  shall  be  of  the  opinion  that  any  person  named  in  the 
complaint  has  engaged  in  .or  is  engaging  in  any  such  unfair  labor- 
practice,  then  the  Board  shall  state  its  findings  of  fact  and  shall  issue 
and  cause  to  be  ser\^ed  on  such  person  an  order  requiring  such  person 
to  cease  and  desist  from  such  unfair  labor  practice,  and  to  take  such 
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affirmative  action  including  reinstatement  of  employees  with  or  with- 
out back  pay,  as  will  effectuate  the  policies  of  tliis  Act :  Provided^  That 
where  an  order  directs  reinstatement  of  an  employee,  back  pay  may 
be  required  of  the  employer  or  labor  organization,  as  the  case  may  be, 
responsible  for  the  discrimination  suffered  by  him :  Aiiid  'provided 
further^  That  in  determining  whether  a  complaint  shall  issue  alleging 
a  violation  of  section  8(a)  (1)  or  section  8(a)  (2) ,  and  in  deciding  such 
cases,  the  same  regulations  and  rules  of  decision  shall  apply  irrespec- 
tive of  whether  or  not  the  labor  organization  affected  is  affiliated 
with  a  labor  organization  national  or  international  in  scope.  Such 
order  may  further  require  such  person  to  make  reports  from  time  to 
time  showing  the  extent  to  which  it  has  complied  with  the  order. 
If  upon  the  preponderance  of  the  testimony  taken  the  Board  shall  not 
be  of  the  opinion  that  the  person  named  in  the  complaint  has  engaged 
in  or  is  engaging  in  any  such  unfair  labor  practice,  then  the  Board 
shall  state  its  findings  of  fact  and  shall  issue  an  order  dismissing  the 
said  complaint.  No  order  of  the  Board  shall  require  the  reinstatement 
of  any  individual  as  an  employee  who  has  been  suspended  or  dis- 
charged, or  the  payment  to  him  of  any  back  pay,  if  such  individual 
was  suspended  or  discharged  for  cause.  In  case  the  evidence  is  pre- 
sented before  a  member  of  the  Board,  or  before  an  examiner  or 
examiners  thereof,  such  member,  or  such  examiner  or  examiners,  as  the 
case  may  be,  shall  issue  and  cause  to  be  served  on  the  parties  to  the 
proceeding  a  pi'oposed  report,  together  with  a  recommended  order, 
which  shall  be  filed  with  the  Board,  and  if  no  exceptions  are  filed 
within  twenty  days  after  service  thereof  upon  such  parties,  or  within 
such  further  period  as  the  Board  may  authorize,  such  recommended 
order  shall  become  the  order  of  the  Board  and  become  effective  as 
therein  prescribed. 

(d)  Until  the  record  in  a  case  shall  have  been  filed  in  a  court,  as 
hereinafter  provided,  the  Board  may  at  any  time,  upon  reasonable 
notice  and  in  such  manner  as  it  shall  deem  proper,  modify  or  set  aside, 
in  whole  or  in  part,  any  finding  or  order  made  or  issued  bv  it. 

(e)  The  Board  shall  have  power  to  petition  any  court  of  appeals  of 
the  United  States,  or  if  all  the  courts  of  appeal  to  which  application 
may  be  made  are  in  vacation,  any  district  court  of  the  United  States, 
within  any  circuit  or  district,  respectively,  wherein  the  unfair  labor 
practice  in  question  occurred  or  wherein  such  person  resides  or  trans- 
acts business,  for  the  enforcement  of  such  order  and  for  appropriate 
temporal^  relief  or  restraining  order,  and  shall  file  in  the  court  the 
record  in  the  proceedings,  as  provided  in  section  2112  of  title  28,  United 
States  Code.  Upon  the  filing  of  such  petition,  the  court  shall  cause 
notice  thereof  to  be  served  upon  such  person,  and  thereupon  shall  have 
jurisdiction  of  the  proceeding  and  of  the  question  determined  therein, 
and  shall  have  power  to  grant  such  temporary  relief  or  restraining 
order  as  it  deems  just  and  proper,  and  to  make  and  enter  a  decree  en- 
forcing, modifying,  and  enforcing  as  so  modified,  or  setting  aside  in 
whole  or  in  part  the  order  of  the  Board.  No  objection  that  has  not  been 
urged  before  the  Board,  its  member,  agent,  or  agency,  shall  be  con- 
sidered by  the  court,  unless  the  failure  or  neglect  to  urge  such  objection 
shall  be  excused  because  of  extraordinary  circumstances.  The  findings 
of  the  Board  with  respect  to  questions  of  fact  is  supported  by  substan- 
tial evidence  on  the  record  considered  as  a  whole  shall  be  conclusive. 
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If  either  party  shall  apply  to  the  court  for  leave  to  adduce  additional 
evidence  and  shall  show  to  the  satisfaction  of  the  court  that  such  addi- 
tional evidence  is  material  and  that  there  were  reasonable  grounds  for 
the  failure  to  adduce  such  evidence  in  the  hearing  before  the  Board, 
its  member,  agent,  or  agency,  the  court  may  order  such  additional  evi- 
dence to  be  taken  before  the  Board,  its  member,  agent,  or  agency,  and 
to  be  made  a  part  of  the  record.  The  Board  may  modify  its  findings  as 
to  the  facts,  or  make  new  findings,  by  reason  of  additional  evidence  so 
taken  and  filed,  and  it  shall  file  such  modified  or  new  findings,  which 
findings  with  respect  to  questions  of  fact  if  supported  by  substantial 
evidence  on  the  record  considered  as  a  whole  shall  be  conclusive,  and 
shall  file  its  recommendations,  if  any,  for  the  modification  or  setting 
aside  of  its  original  order.  Upon  the  filing  of  the  record  with  it  the 
jurisdiction  of  the  court  shall  be  exclusive  and  its  judgment  and  decree 
shall  be  final,  except  that  the  same  shall  be  subject  to  review  by  the 
appropriate  United  States  court  of  appeals  if  application  was  made 
to  the  district  court  as  hereinabove  pro\dded,  and  by  the  Supreme  Court 
of  the  United  States  upon  writ  of  certiorari  or  certification  as  provided 
in  section  1254  of  title  28. 

(f)  Any  person  aggrieved  by  a  final  order  of  the  Board  granting 
or  denying  in  whole  or  in  part  the  relief  sought  may  obtain  a  review 
of  such  order  in  any  circuit  court  of  appeals  of  the  United  States  in 
the  circuit  wherein  the  unfair  labor  practice  in  question  was  alleged 
to  have  been  engaged  in  or  wherein  such  person  resides  or  transacts 
business,  or  in  the  United  States  Court  of  Appeals  for  the  District  of 
Columbia,  bv  filing  in  such  court  a  written  petition  praying  that  the 
order  of  the  Board  be  modified  or  set  aside.  A  copy  of  such  petition 
shall  be  forthwith  transmitted  by  the  clerk  of  the  court  to  the  Board, 
and  thereupon  the  aggrieved  party  shall  file  in  the  court  the  record 
in  the  proceeding,  certified  by  the  Board,  as  provided  in  section  2112 
of  title  28,  United  States  Code.  Upon  the  filing  of  such  petition,  the 
court  shall  proceed  in  the  same  manner  as  in  the  case  of  an  applica- 
tion by  the  Board  under  subsection  (e)  of  this  section,  and  shall  have 
the  same  jurisdiction  to  grant  to  the  Board  such  temporary  relief  or 
restraining  order  as  it  deems  just  and  proper,  and  in  like  manner  to 
make  and  enter  a  decree  enforcing,  modifying,  and  enforcing  as  so 
modified,  or  setting  aside  in  whole  or  in  part  the  order  of  the  Board : 
the  findings  of  the  Board  with  respect  to  questions  of  fact  if  supported 
by  substantial  evidence  on  the  record  considered  as  a  whole  shall  in 
like  manner  be  conclusive. 

(g)  The  commencement  of  proceedings  under  subsection  (e)  or  (f ) 
of  this  section  shall  not,  unless  specifically  ordered  by  the  court,  oper- 
ate as  a  stay  of  the  Board's  order. 

(h)  When  granting  appropriate  temporary  relief  or  a  restrammg 
order,  or  making  and  entering  a  decree  enforcing,  modifying,  and 
enforcing  as  so  modified,  or  setting  aside  in  whole  or  in  part  an  order 
on  the  Board,  as  provided  in  this  section,  the  jurisdiction  of  courts 
sittinfT  in  equitv  shall  not  be  limited  by  the  Act  entitled  "An  Act  to 
amend  the  Judicial  Code  and  to  define  and  limit  the  jurisdiction  of 
courts  sitting  in  equitv,  and  for  other  purposes",  approved  March  23, 
1932  (U.S.C.,  Supp.  VII,  title_29,  sees.  101-115). 

(i)  Petitions  filed  imder  this  Act  shall  be  heard  expeditiously,  and 
if  possible  within  ten  days  after  they  have  been  docketed. 
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(j)  The  Board  shall  have  power,  upon  issuance  of  a  coinplainl  as 
provided  in  subsection  (b)  charging  that  any  person  has  engajxed  in 
or  is  engaging  in  an  unfair  labor  practice,  to  petition  any  district 
court  of  the  United  States  (including  the  District  Court  of  the  United 
States  for  the  District  of  Columbia) ,  within  any  district  wherein  the 
unfair  labor  practice  in  question  is  alleged  to  have  occurred  or  wherein 
such  person  resides  or  transacts  business,  for  appropirate  temporary 
relief  or  restraining  order.  Upon  the  filing  of  any  such  petition  the 
court  shall  cause  notice  thereof  to  be  served  upon  such  person,  and 
thereupon  shall  have  jurisdiction  to  grant  to  the  Board  such  temporary 
relief  or  restraining  order  as  it  deems  just  and  proper. 

(k)  Whenever  it  is  charged  that  any  person  has  engaged  in  an 
unfair  labor  practice  within  the  meaning  of  paragraph  (■i)  (D)  of 
section  8(b),  the  Board  is  empowered  and  directed  to  hear  and  deter- 
mine the  dispute  out  of  which  such  unfair  labor  practice  shall  have 
arisen,  unless,  within  ten  days  after  notice  that  such  charge  has  been 
filed,  the  parties  to  such  dispute  submit  to  the  Board  satisfactory 
evidence  that  they  have  adjusted,  or  agreed  upon  methods  for  the 
voluntary  adjustment  of,  the  dispute.  U]:)on  compliance  by  the  parties 
to  the  dispute  with  the  decision  of  the  Board  or  upon  such  voluntary 
adjustment  of  the  dispute,  such  charge  shall  be  dismissed. 

(1)  Whenever  it  is  charged  that  any  person  has  engaged  in  an 
unfair  labor  practice  within  the  meaning  of  paragraph  (4)  (A),  (B), 
or  (C)  of  section  8(b) ,  or  section  8{a)  {6) ,  or  section  8{h)  (7),  the  pre- 
liminary investigation  of  such  charge  shall  be  made  forthwith  and 
given  priority  over  all  other  cases  except  cases  of  like  character  in 
the  office  where  it  is  filed  or  to  which  it  is  referred.  If.  after  such  in- 
vestigation, the  officer  or  regional  attorney  to  whom  the  matter  may 
be  referred  has  reasonable  cause  to  believe  such  charge  is  true  and 
that  a  complaint  should  issue,  he  shall,  on  behalf  of  the  Board,  petition 
any  district  court  of  the  United  States  (including  the  District  Court 
of  the  United  States  for  the  District  of  Columbia)  within  any  district 
where  the  unfair  labor  practice  in  question  has  occurred,  is  alleged  to 
have  occurred,  or  wherein  such  person  resides  or  transacts  business, 
for  appropriate  injunctive  relief  pending  the  final  adjudication  of  the 
Board  with  respect  to  such  matter.  Upon  the  filing  of  anv  such  peti- 
tion  the  district  court  shall  have  jurisdiction  to  grant  such  injunctive 
relief  or  temporary  restraining  order  as  it  deems  just  and  proper, 
notwithstanding  any  other  provision  of  law:  Provided  further^  That 
no  temporary  restraining  order  shall  be  issued  without  notice  unless 
a  petition  alleges  that  substantial  and  irreparable  injury  to  the  charg- 
ing party  will  be  unavoidable  and  such  temporary  restraining  order 
shall  be  effective  for  no  longer  than  five  days  and  will  become  void 
at  the  expiration  of  such  period.  Upon  filing  of  any  such  petition 
the  courts  shall  cause  notice  thereof  to  be  served  upon  any  person 
involved  in  the  charge  and  such  person,  including  the  charging  party, 
shall  be  given  an  opportunity  to  appear  by  counsel  and  present  any 
relevant  testimony:  Provided  fitrther.  That  for  the  purposes  of  this 
subsection  district  courts  shall  be  deemed  to  have  jurisdiction  of  a 
labor  organization  (1)  in  the  district  in  which  such  organization  maiii- 
tains  its  principal  office,  or  (2)  in  any  district  in  which  its  duly  author- 
ized officers  or  agents  are  engaged  in  promoting  or  protecting  the 
interests  of  emploj-ee  members.  The  service  of  legal  process  upon 
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such  officer  or  agent  shall  constitute  service  upon  the  labor  organiza- 
tion  and  make  such  organization  a  party  to  the  suit.  In  situations 
where  such  relief  is  appropriate  the  procedure  specified  herein  shall 
apply  to  charges  with  respect  to  section  8(b)  (4)  (D)  and  sectio7i  8{b) 
(8) :  Provided  further^  That  ivlicre  a  charge  is  filed  under  section  8(b) 
(8)  it  shall  be  a  defense  to  shoio  that  an  unfair  labor  practice  within 
the  meaning  of  section  8(a)  has  been  committed :  Provided  further^ 
That  where  there  is  a  failure  to  seek  such  afpro'priate  relief  the  Board 
shall  promptly  make  public  the  reasons  for  such  failure. 

(m)  Whenever  it  is  charged  that  any  person  has  engaged  in  an  unfair 
labor  practice  inithin  the  meaning  of  subsection  (a)  (■>)  or  (b)  (3)  of 
section  8,  such  charge  shall  be  given  priority  over  all  other  cases  except 
cases  of  like  character  in  the  office  ivhere  it  is  filed  or  to  udiich  it  is  re- 
ferred and  cases  given  j)riority  under  subsection  {I) . 

INVESTIGATORY    POWERS 

Sec.  11.  For  the  purpose  of  all  hearings  and  investigations,  which, 
in  the  opinion  of  the  Board,  are  necessary  and  proper  for  the  exercise 
of  the  powders  vested  in  it  by  section  0  and  section  10 — 

(1)  The  Board,  or  its  duly  authorized  agents  or  agencies,  shall  at 
all  reasonable  times  have  access  to,  for  tlie  purpose  of  examination, 
and  the  right  to  copy  any  evidence  of  any  person  being  investigated  or 
proceeded  against  that  relates  to  any  matter  under  "investigation  or 
in  question.  The  Board,  or  any  member  thereof,  shall  upon  application 
of  any  party  to  such  proceedings,  forthwitli  issue  to  such  party  sub- 
penas  requiring  the  attendance  and  testimony  of  witnesses  or  tlie 
production  of  any  evidence  in  such  proceeding  or  investigation  re- 
quested in  such  application.  Within  five  days  after  the  service  of 
a  subpena  or  any  person  requiring  the  production  of  any  evidence  in 
his  possession  or  under  his  control,  such  person  may  petition  the  Board 
to  revoke,  and  the  Board  shall  revoke,  such  subpena  if  in  its  opinion 
the  evidence  whose  production  is  required  does  not  relate  to  any  matter 
under  investigation,  or  any  matter  in  question  in  such  proceedings,  or 
if  in  its  opinion  such  subpena  does  not  describe  with  sufficient  par- 
ticularity the  evidence  whose  production  is  required.  Any  member  of 
the  Board,  or  any  agent  or  agency  designated  by  the  Board  for  such 
purposes,  may  administer  oaths  and  afhVmations,  examine  witnesses, 
and  receive  evidence.  Such  attendance  or  witnesses  and  the  produc- 
tion of  such  evidence  may  be  required  from  any  place  in  the  United 
States  or  any  Territory  or  possession  thereof,  at  any  designated  place 
of  hearing. 

(2)  In  case  of  contumancy  or  refusal  to  obey  a  subpena  issued  to 
any  person,  any  district  court  of  the  United  States  or  the  United  States 
courts  of  any  Territory  or  possession,  or  the  District  Court  of  the 
United  States  for  the  District  of  Columbia,  within  the  jurisdiction  of 
which  the  inquiry  is  carried  on  or  within  the  jurisdiction  of  which  said 
person  guilty  of  contumacy  or  refusal  to  obey  is  found  or  resides  or 
transacts  business,  upon  application  by  the  Board  shall  have  jurisdic- 
tion to  issue  to  such  person  an  order  requiring  such  persons  to  appear 
before  the  Board,  its  member,  agent,  or  agency,  there  to  produce  evi- 
dence if  so  ordered,  or  there  to  give  testimony  touching  the  matter 
under  investigation  or  in  question;  and  any  failure  to  obey  such  order 
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of  the  court  may  be  punished  by  said  court  or  a  contempt  thereof. 

(3)  No  person  shall  be  excused  from  attending  and  testifying  or 
from  producing  books,  records,  correspondence,  clocuments,  or  other 
evidence  in  obedience  to  the  subpena  of  the  Board,  on  the  ground  th.at 
tJie  testimony  or  evidence  required  of  him  may  tend  to  incriminate 
liim  or  subject  him  to  a  penalty  or  forfeiture;  but  no  individual  shall 
bo  prosecuted  or  subjected  to  any  penalty  or  forfeiture  for  or  on 
account  of  any  transaction,  matter,  or  thing  concerning  which  he  is 
compelled,  after  having  claimed  his  privilege  against  self-incrimina- 
tion, to  testify  or  produce  evidence,  except  that  such  individual  so 
testifying  shall  not  be  exempt  from  prosecution  and  punishmcirt  for 
perjury  committed  in  so  testifying. 

(4)  'Complaints,  orders,  and  other  process  and  papers  of  the  Board, 
its  member,  argent,  or  agency,  may  be  served  either  personally  or  by 
registered  mail  or  by  telegraph  or  by  leaving  a  copy  thereof  at  the 
principal  ofFice  or  place  of  business  of  the  person  required  to  be  served. 
The  verified  return  by  the  individual  so  serving  the  same  setting  forth 
the  manner  of  such  service  shall  be  proof  of  the  same,  and  the  return 
post  office  receipt  or  telegraph  receipt  therefor  v^lien  registered  and 
mailed  or  telegraphed  as  aforesaid  shall  be  proof  of  service  of  the 
same.  Witnesses  summoned  before  the  Board,  its  member,  agent,  or 
agency,  shall  bo  paid  the  same  fees  and  mileage  that  are  paid  witnesses 
in  the  courts  of  the  United  States,  and  witnesses  whose  depositions  are 
taken  and  the  persons  taking  the  same  shall  severally  be  entitled  to  the 
same  fees  as  are  paid  for  like  services  in  the  courts  of  the  United 
States. 

( 5 )  All  process  of  any  court  to  which  application  may  be  made  under 
this  Act  may  be  served  in  the  judicial  district  wherein  the  defendant 
or  other  person  required  to  be  served  resides  or  may  be  found. 

(6)  The  several  departments  and  agencies  of  the  Government, 
when  directed  by  the  Pi-esident,  shall  furnish  the  Board,  upon  its 
request,  all  records,  papers,  and  information  in  their  possession 
relating  to  any  matter  before  the  Board. 

Sec.  12.  Any  person  who  shall  willfully  resist,  prevent,  impede,  or 
interfere  with  any  member  of  the  Board  or  any  of  its  agents  or  agencies 
in  the  performance  of  duties  pursuant  to  this  Act  shall  be  punished 
by  a  fine  of  not  more  than  $5,000  or  by  imprisonment  for  not  more 
than  one  year,  or  both. 

LIMITATIONS 

Sec.  13.  Nothing  in  this  Act,  except  as  specifically  provided  for 
herein,  shall  be  construed  so  as  either  to  interfere  with  or  impede  or 
diminish  in  any  way  the  right  to  strike,  or  to  affect  the  limitations  or 
qualifications  on  that  right. 

Sec.  14.  (a)  Nothing  herein  shall  prohibit  any  individual  employed 
as  a  supervisor  from  becoming  or  remaining  a  member  of  a  labor 
organization,  but  no  employer  subject  to  this  Act  shall  be  compelled 
to  deem  individuals  defined  herein  as  supervisors  as  employees  for  the 
purpose  of  any  law,  either  national  or  local,  relating  to  collective 
bargaining. 

(b)  Nothing  in  this  Act  shall  be  construed  as  authorizing  the 
execution  or  application  of  agreements  requiring  membership  in  a  labor 
organization  as  a  condition  of  em.ployment  in  any  State  or  Territory 
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in  wliich  such  execution  or  application  is  prohibited  by  State  or 
Territorial  law. 

(c)  The  Board  shall  assert  jurisdiction  over  all  labor  disputes  aris- 
ing under  this  Act. 

Sec.  15.  Wherever  the  application  of  the  provisions  of  section  272 
of  chapter  10  of  the  Act  entitled  "An  Act  to  establish  a  uniform  system 
of  bankruptcy  throughout  the  United  States",  approved  July  1,  1898, 
and  Acts  amendatory  thereof  and  supplementary  thereto  (TJ.S.C, 
title  II,  sec.  672),  conflicts  with  the  application  of  the  provisions  of 
this  Act,  this  Act  shall  prevail:  Provided^  That  in  any  situation 
where  the  provisions  of  this  Act  cannot  be  validly  enforced,  the  pro- 
visions of  such  other  Acts  shall  remain  in  full  force  and  effect. 

Sec.  16.  If  any  provision  of  this  Act,  or  the  application  of  such 
provision  to  any  person  or  circumstances,  shall  be  held  invalid,  the 
remainder  of  this  Act,  or  the  application  of  such  provision  to  pei-sons 
or  circumstances  other  than  those  as  to  which  it  is  held  invalid,  shall 
not  be  affected  thereby. 

Sec.  17.  This  Act  may  be  cited  as  the  "Xational  Labor  Relations 
Act". 

Sec.  18.  No  petition  entertain,  no  investioation  made,  no  election 
held,  and  no  certification  issued  by  the  National  Labor  Relations 
Board,  under  any  of  the  provisions  of  section  9  of  the  National  Labor 
Relations  Act,  as  amended,  shall  be  invalid  by  reason  of  ihe.  failure 
of  the  Congress  of  Industrial  Organizations  to  have  complied  with 
the  reciuirements  of  section  9(f ) ,  (g) ,  or  (h)  of  the  aforesaid  Act  prior 
to  December  22,  1949,  or  by  reason  of  the  failure  of  the  American 
Federation  of  Labor  to  have  complied  Avith  the  provisions  of  section 
9(f),  (g),  or  (h)  of  the  aforesaid  Act  prior  to  November  7,  1947: 
Provided.,  That  no  liability  shall  be  imposed  under  any  provision  of 
this  Act  upon  any  pei'son  for  failure  to  honor  any  election  or  certificate 
referred  to  above,  prior  to  the  effective  date  of  this  amendment: 
Provided.,  hoioever.,  That  this  proviso  shall  not  have  the  effect  of  setting 
aside  or  in  any  way  affecting  judgments  or  decrees  heretofore  entered 
under  section  10  (e)  or  (f)  and  which  have  become  final. 


SECTIONS  302  AND  303  OF  THE  LABOR  MANAGEMENT 
RELATIONS  ACT,  1947,  AS  AMENDED 

restrictions  on  payments  to  employee  representatives 

Sec.  302.  [(a)  It  shall  be  unlawful  for  any  employer  to  pay  or 
deliver,  or  to  agree  to  pay  or  deliAcr,  any  money,  or  otJier  thing  of 
value  to  any  representative  of  any  of  his  employees  who  are  employed 
in  an  industry  affecting  commerce.]  {a)  It  shall  he  unlawful  for  any 
employer  or  association  of  employers  or  any  person  viho  acts  as  a  labor 
relations  expert ,  adviser,  or  consultant  to  an  employer  or  v)ho  acts  in  the 
interest  of  a.n  employer  to  pay,  lend,  or  deliver,  or  agree  to  pay.,  lend,  or 
deliver,  any  money  or  other  thing  of  value — 

{I)  to  any  representative  of  any  of  his  employees  who  are  em- 
ployed in  an  industry  affecting  commerce ;  or 

(2)  to  any  labor  organization,  or  any  officer  or  employee  thereof,, 
which  represents,,  seeks  to  represent.,  or  v)Oidd  admit  to  member- 
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sh'rp^  any  of  tlia  emplcyees  of  such  employer  lolio  are  employed  in 
an  industry  affecting  commerce ;  or 

(3)  to  any  employee  or  groiip  or  committee  of  employees  of  such 
employer  employed  in  an  indvstry  affecting  commerce  in  excess  of 
their  norvial  cornpensation  for  the  purpose  of  causing  such  em- 
ployee or  group  or  committee  directly  or  indirectly  to  influence  any 
other  employees  in  the  exercise  of  the  right  to  organize  and  bar- 
gain collectively  through  representatives  of  their  oion  choosing ;  or 
{Jf.)  to  any  officer  or  employee  of  a  labor  organization  engaged 
in  an  industry  affecting  commerce  with  intent  to  influence  him  in 
respect  to  any  of  his  actions,  decisions,  or  duties  as  a  representative 
of  employees  or  as  such  officer  or  employee  of  such  labor  organiza- 
tion. 
[(b)  It  shall  be  unlawful  for  any  reproscntative  of  any  employees 
who  are  employed  in  an  industry  affectino-  commerce  to  receive  or 
accept,  or  to  agree  to  receive  or  accept,  from  the  employer  of  such 
employees  any  money  or  other  thino;  of  value.] 

(h)  (J)  It  shall  be  unlawful  for  any  person  to  reejuest,  demand,  re- 
ce'we.  or  acept,  or  agree  to  receive  or  .acept,  any  payment,  loan,  or  de- 
livery of  any  money  or  other  thing  of  vrdue  prohihited  by  subsec- 
tion (a). 

(2)  It  sliall  be  unlawful  for  any  labor  organization,  or  for  any  per- 
son acting  as  an  officer,  agent,  representative,  or  employee  of  sucJi  labor 
organization,  to  demand,  or  accept  from  the  operator  of  any  motor  ve- 
hicle {as  defined  in  part  II  of  the  Interstate  Commerce  Act)  employed 
in  the  transj)orfaf>on  of  property  in-  commerce,  or  the  employer  of  any 
such  operator,  any  money  or  other  thing  of  value  payable  to  such  or- 
ganization or  to  an  officer,  agent,  representative,  or  employee  thereof 
ing,  of  the  cargo  of  such  vehiele:  Provided^  Tliat  notliing  in  this 
paragrapJi  shall  be  construed  to  male  vnlaicful  any  payment  of 
an  employer  to  any  of  his  e77iployees  as  co/n/>ensatio7i  for  tlieir  services 
as  employees. 

(c)  The  provisions  of  this  section  shall  not  be  applicable  (1)  [with 
respect  to  any  money  oi-  other  thing  of  value  payable  by  an  employer 
to  any  representativ(>  wlio  is]  /;;  respect  to  any  money  or  other  thing 
of  value  pauahle  by  an  employer  to  any  of  his  employees  ivhose 
established  duties  include  acting  ope7dy  fcrr  such  employer  in  mutters 
of  labor  relations  or  personnel  administration  or  to  any  representative 
of  his  employees,  or  to  any  officer  or  emplo]/ee  of  a  labor  organization-, 
who  is  also  an  emi)ioyee  or  former  (>m])loyee  of  such  employf'r,  as 
comiiensation  for,  or  by  reason  of,  his  services  as  an  employee  of  such 
employer;  (2)  with  respect  to  the  payment  or  delivery  of  any  money 
or  other  thing  of  value  m  satisfaction  of  a  judgment  of  any  court 
or  a  decision  or-  award  of  an  ai'bitrator  or  impartial  chairman  or  in 
compromise,  adiustment,  settlement,  or  release  of  any  claim,  complaint, 
grievance,  or  dispute  in  the  absence  of  fraud  or  duress:  (3)  with 
respect  to  the  sale  or  purchase  of  on  article  or  commodity  at  the 
prevailing  market  price  in  the  regular  course  of  business;  (4)  wnth 
respect  to  money  deducted  fr-om  the  wages  of  emT>loyees  in  payment 
of  membership  dues  in  a  labor  organization:  Provided,  That  the 
employer  has  received  from  each  emplove(\  on  whose  account  such  de- 
ductions are  made,  a  written  assignment  which  shall  not  be  irrevocable 
for  a  pel  iod  of  more  than  one  year,  or  beyond  the  termination  date  of 
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tliG  applicable  collective  agreement,  wliichev(>r  occurs  sooner;  [or] 
(5)  with  respect  to  money  or  other  thing  of  value  paid  to  a  trust  fund 
established  by  such  representative,  for  the  sole  and  exclusive  benefit 
of  the  employees  of  such  employer,  and  their  families  and  dependents 
(or  of  such  employees,  families,  and  dependents  jointly  Avith  the 
employees  of  other  employers  making  similar  payments,  and  their 
families  and  dependents)  :  Pj'ovided,  That  (A)  such  payments  are 
held  in  trust  for  the  )5ur})Ose  of  paying,  either  from  principal  or 
income  or  both,  for  the  benefit  of  employees,  their  families  and 
dependents,  for  medical  or  hospital  care,  pensions  on  retirement  or 
death  of  employees,  compensation  for  injuries  or  illness  resulting  from 
occupational  activity  or  insurance  to  provide  any  of  the  foregoing, 
or  miemployment  benefits  or  life  insurance,  disability  and  sickness 
insurance,  or  accident  insurance ;  (B)  the  detailed  basis  on  which  such 
payments  are  to  be  made  is  specified  in  a  written  agreement  with  the 
employer,  and  employees  and  employee  are  equally  represented  in 
the  administration  of  such  fund,  together  with  such  neutral  persons 
as  the  representatives  of  the  employers  and  the  representatives  of 
[the]  employees  may  agree  upon  and  in  the  event  the  employer  and 
employee  groups  deadlock  on  the  administration  of  such  fund  and 
there  are  no  neutral  persons  empowered  to  break  such  deadlock,  such 
agreement  provides  that  the  two  groups  shall  agree  on  an  impartial 
umpire  to  decide  such  dispute,  or  in  event  of  their  failure  to  agree 
within  a  reasonable  length  of  time,  an  impartial  umpire  to  decide  such 
dispute  shall,  on  petition  of  either  group,  be  appointed  by  the  district 
court  of  the  United  States  for  the  district  where  the  trust  fund  has 
its  principal  office,  and  shall  also  contain  provisions  for  an  annual 
audit  of  the  tnist  fund,  a  statement  of  the  results  of  which  shall  be 
a"\-ailable  for  inspection  by  interested  persons  at  the  principal  office 
of  the  trust  fund  and  at  such  other  places  as  may  be  designated  in 
such  written  agreement;  and  (C)  such  payments  as  are  intended  to  be 
used  for  the  purpose  of  providing  pensions  or  annuities  for  employees 
are  made  to  a  separate  trust  which  provides  that  the  funds  held  therein 
cannot  be  used  for  any  purpose  other  than  paying  such  pensions  or 
annuities:  or  (6)  with  respect  to  money  or  other  thing  of  value  paid 
hy  any  employer  to  a  tnist  fund  established  hy  such  representative 
for  the  purpose  of  pooled  vacation^  holiday,  severance  or  simil-ar 
henefits,  or  defrayivg  costs  of  apprenticeship  or  other  training  pro- 
grams: Provided^  That  the  requirements  of  clause  (B)  of  the  proviso 
to  claiise  (r5)  of  this  subsection  shall  apply  to  such  trust  funds. 

(d)  Any  person  who  willfully  violates  any  of  the  provisions  of  this 
section  shall,  upon  conviction  thereof,  be  guilty  of  a  misdemeanor 
and  be  subject  to  a  fine  of  not  more  than  $10,000  or  to  imprisonment 
for  not  more  than  one  yeai-,  or  both. 

(e)  The  district  courts  of  the  United  States  and  the  United  States 
courts  of  the  Territories  and  possessions  shall  have  jurisdiction,  for 
cause  shown,  and  subject  to  the  provisions  of  section  17  (relating  to 
notice  to  opposite  party)  of  the  Act  entitled  "An  Act  to  supj^lement 
existing  laws  against  unlawful  restraints  and  mono]:)olies,  and  for 
other  purposes",  approved  October  15,  1914,  as  amended  (U.S.C, 
title  28,  sec.  381),  to  restrain  violations  of  this  section,  without  regard 
to  the  provisions  of  section  G  and  20  of  such  Act  of  October  15,  191-4, 
as  amended  (U.S.C,  title  15,  snc.  17,  and  title  29,  sec.  52),  and  the 
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provisions  of  the  Act  entitled  "An  Act  to  amend  the  Judicial  Code 
and  to  define  and  limit  the  jurisdiction  of  courts  sitting  in  equity, 
and  for  other  purposes",  approved  March  23,  1932  (U.S.C.,  title  29, 
sees.  101-115)  : 

(f )  This  section  shall  not  apply  to  any  contract  in  force  on  the  date 
of  enactment  of  this  Act,  until  the  expiration  of  such  contract,  or  until 
July  1,  1948,  whichever  first  occurs. 

(g)  Compliance  with  the  restrictions  contained  in  subsection  (c)  (5) 
(B)  upon  contributions  to  trust  funds,  otherwise  lawful,  shall  not  be 
applicable  to  contributions  to  such  trust  funds  established  by  collective 
agreement  prior  to  January  1,  1946,  nor  shall  subsection  (c)  (5)  (A) 
be  construed  as  prohibiting  contributions  to  such  trust  funds  if  prior 
to  January  1,  1947,  such  funds  contained  provisions  for  pooled  va- 
cation benefits. 

BOYCOTTS   AND   OTHER   UNLAWFUL   COMBINATIONS 

Sec.  303.  (a)  It  shall  be  unlawful,  for  the  purposes  of  this  section 
only,  in  an  industry  or  activity  affecting  commerce,  for  any  labor 
organization  to  engage  in,  or  to  induce  or  encourage  the  employees  of 
any  employer  to  engage  in,  a  strike  or  a  concerted  refusal  in  the 
course  of  their  employment  to  use,  manufacture,  process,  transport, 
or  otherwise  handle  or  work  on  any  goods,  articles,  materials,  or  com- 
modities or  to  perform  any  services,  where  an  object  thereof  is — 

(1)  forcing  or  requiring  any  employer  or  self-employed  person 
to  join  any  labor  or  employer  organization  or  any  employer  or 
other  person  {herein  called  secomlary  employer)  to  cease  using, 
selling,  handling,  transporting,  or  otherwise  dealing  in  the  prod- 
ucts of  any  other  producer,  processor,  or  manufacturer,  or  to 
cease  doing  business  with  anj^  other  person  {herein  calJed  primary 
employer)  unless  such  secondary  employer  is  engaged  as  a  joint 
venturer^  prime  contractor^  subcontractor^  or  co-contractor  to- 
gether tvith  the  primary  employer  involved  in  a  labor  dispute, 
in  a  construction  project  or  similar  undertahing  at  the  site  of 
such  concerted  activity  ; 

(2)  forcing  or  requiring  any  other  employer  to  recognize  or 
bargain  with  a  labor  organization  as  the  representative  of  his 
employees  unless  such  employers  are  engaged  together  as  joint 
venturers^  prime  contractor  and  suh contractor^  or  co-contractors 
in  a  construction  project  or  similar  undertaking  at  the  site  of  such 
concerted  activity  or  unless  such  labor  organization  has  been  certi- 
fied as  the  representative  of  such  employees  under  the  provisions 
of  section  9  of  the  National  Labor  Relations  Act,  as  ameiuled; 

(3)  forcing  or  requiring  any  employer  to  recognize  or  bargain 
with  a  particular  labor  organization  as  the  representative  of  his 
employees  if  another  labor  organization  has  been  certified  as  the 
representative  of  such  employees  under  the  provisions  of  section 
9  of  the  National  Labor  Relations  Act ; 

(4)  forcing  or  requiring  any  employer  to  assign  particular 
work  to  employees  in  a  particular  labor  organization  or  in  a  par- 
ticular trade,  craft,  or  class  rather  tlian  to  employees  in  another 
labor  organization  or  in  another  trade,  craft,  or  class  unless  such 
employer  is  failing  to  conform  to  an  order  or  certification  of  the 
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National  Labor  Relations  Board  determining  the  bargaining  rep- 
resentative for  employees  performing  such  work.  Nothing  con- 
tained in  this  subsection  shall  be  construed  to  make  unlawful  a 
refusal  by  any  person  to  enter  upon  the  premises  of  any  employer 
(other  than  his  own  employer) .  if  the  employees  of  such  employer 
are  engaged  in  a  strike  ratified  or  approved  by  a  I'epresentative 
of  such  employees  whom  such  employer  is  required  to  recognize 
under  the  National  Labor  Relations  Act. 
(b)  Whoever  shall  be  injured  in  his  business  or  property  hj  reason 
of  any  violation  of  subsection  (a)  may  sue  therefor  in  any  district 
court  of  the  United  States  subject  to  the  limitations  and  provisions 
of  section  301  hereof  without  respect  to  the  amount  in  controversy, 
or  in  any  other  court  having  jurisdiction  of  the  parties,  and  shall 
recover  the  damages  by  him  sustained  and  the  cost  of  the  suit. 

STATEMENT  OF  HON.  GRAHAM  A.  BARDEN,  CHAIRMAN, 
COMMITTEE  ON  EDUCATION  AND  LABOR 

As  chairman  of  the  Committee  on  Education  and  Labor  I  feci  that 
I  have  an  obligation  to  the  committee  and  to  the  House  of  Repre- 
sentatives, to  present  this  bill  and  report  so  that  the  Members  of 
Congress  will  have  the  opportunity  to  work  their  will  and  decide 
whether  to  pass  a  labor  bill  at  this  session. 

This  bill  was  reported  out  by  one  vote.  I  voted  to  report  the  bill 
not  because  I  approved  it  in  toto,  but  to  get  a  bill  to  the  floor  of  the 
House. 

However,  as  a  Member  of  Congress,  I  feel  that  I  have  a  responsi- 
bility to  the  American  people  to  make  known  my  personal  views  with 
respect  to  what  I  consider  to  be  the  inadequacies  of  the  bill  which  I 
have  presented  to  you  on  behalf  of  the  committee. 

The  committee  bill,  in  my  judgment,  fails  in  many  serious  respects 
to  provide  the  remedies  which  are  so  urgently  needed  to  correct  major 
abuses  which  have  been  disclosed  by  the  McClellan  committee  investi- 
gation during  the  past  3  years.  The  American  people  have  been 
shocked  and  justifiably  alarmed  by  those  disclosures,  and  look  to  this 
Congress  for  effective  labor  reform  legislation. 

The  American  people  have  every  right  to  expect  and  to  demand 
that  the  Members  of  this  Congress  face  up  to  their  responsibility  to 
enact  effective  legislation  to  meet  the  need  which  has  been  shown  to 
exist  by  such  overwhelming  proof. 

It  is  my  sincere  hope  that  Congress  will  enact  effective  labor  reform 
legislation. 

Graham  A.  Barden. 

SUPPLEMENTARY  VIEWS 

We  believe  that  the  bill  reported  to  the  House  by  its  Committee 
on  Education  and  Labor  is  a  fair  and  effective  instrument  of  labor- 
management  reform. 

As  is  generally  known,  at  the  outset  of  its  deliberations  our  com- 
mittee elected  to  use  the  bill  sent  to  us  from  the  other  body  (S.  1555) 
as  the  basis  of  our  work.  It  was  our  objective  to  give  careful  scrutiny 
to  each  of  the  provisions  of  this  bill  and  to  improve  on  S.  1555  wherever 
possible. 
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Our  30-member  committee  is  in  tlie  best  sense  a  cross  section  of 
the  House,  and  therefore  it  is  understandable  that  this  73-page  bill 
has  many  facets  which  in  turn  reflect  the  Avide-ranging  views  and 
opinions  of  our  membership. 

This  legislation  was  hammered  out  on  the  committee  anvil  after 
5  weeks  of  intensive  work,  and  it  is  quite  accurate  to  say  that  it  in 
no  way  reflects  any  particular  bias  or  point  of  view,  but  rather  in 
the  composite  it  represents  a  committee  consensus  of  the  best  solution 
to  the  problems  presented  to  us  by  the  complex  labor-management 
reform  question — and  by  S.  1555. 

Legislation  which  has  for  its  purpose  the  correction  of  abuses  which 
have  developed  in  the  labor-management  field  is,  of  necessity,  both 
complex  and  controversial.  It  must  be  applied  to  a  wide  variety  of 
institutional  situations,  to  small  and  large  unions,  to  unions  which 
have  highly  trained  administrative  staffs  and  to  those  which  have 
only  volunteer  office  workers.  Therefore,  in  adopting  legislative 
remedies,  legislators  must  not  only  be  aware  of  the  fact  that  the 
abuses  which  have  been  disclosed  are  limited  to  only  a  few  unions  and 
a  few  employers  but  consideration  also  must  be  given  to  the  wide 
variety  of  fact  situations  which  will  ultimately  feel  the  thrust  of  such 
legislation. 

Plainly,  the  labor  movement  in  the  United  States  is  facing  a  diffi- 
cult period  in  its  development  as  a  balancing  force  in  our  free  economy. 
The  rapid  growth  of  labor  unions  has  not  only  contributed  greatly  to 
the  welfare  of  working  men  and  women  but  it  also  has  brought  with 
it  abuses  of  power  on  the  part  of  certain  elements  in  the  movement. 
In  correcting  these  abuses  we  should  not  undermine  the  collective 
bargaining  strength  of  unions,  nor  hamper  them  in  the  exercise  of 
their  proper  functions.  Their  continued  vitality  and  strength  is 
essential  for  the  protection  of  workers'  rights  and  as  a  means  of  in- 
suring that  w^orking  men  and  women  share  fully  in  the  prosperity  of 
our  Nation.  We  believe  that  the  bill  reported  by  the  House  com- 
mittee steers  a  sound  course  in  correcting  abuses  and  guaranteeing 
new  rights  to  individual  union  members  on  the  one  hand,  while  pro- 
tecting the  legitimate  operations  of  labor  unions  on  the  other. 

It  is  our  considered  judgment  that  the  bill  reported  by  our  com- 
mittee is  a  more  workable,  effective  instrument  of  reform  than  S.  1555. 
We  have  painstakingly  treated  all  of  the  problems  presented  by  S. 
1555,  and  have  made  a  conscientious  attempt  to  redraft,  or  to  elimi- 
nate, unworkable  provisions  and  to  tighten  up  vague  and  obscure 
language.  We  believe  our  committee  successfully  hammered  out  the 
rough  spots  in  S.  1555,  and  it  is  our  conviction  that  the  mernbers  of 
both  parties  on  the  committee  can  take  pride  in  the  contribution  they 
made  to  the  rewriting  of  this  vital  legislation. 

Our  deliberations  were  marked  by  sharp  controversy  and  intense 
discussion.  Shifting  majorities  within  the  committee  adoj^ted — or 
rejected — amendments  proposed  to  S.  1555,  and  the  bill  we  have 
reported  represents  a  group  judgment  on  each  of  the  specific  amend- 
ments presented  by  our  committee  colleagues.  Cjbviously  it  would  be 
humanly  impossible  to  draft  a  bill  that  would  fully  satisfy  all  of  those 
who  will  be  affected  by  this  legislation.  There  are  some  who  wanted 
no  bill  at  all.  There  are  others  who  sought  legislation  having  punitive 
features.  This  will  not  win  the  support  of  either  group — and  this  fact 
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is  itself  a  powerful  argument,  for  the  enactment  of  legislation  in  the 
public  interest. 

With  the  exception  of  the  codes  of  ethical  practices  section,  our  bill 
contains  the  same  titles  and  general  subject  matter  as  S.  1555.  It  has 
a  bill  or  rights  title  which  enumerates  the  rights  of  individual  union 
members;  it  provides  full  financial  and  administrative  reporting  by 
unions;  and  it  vests  the  Secretary  of  Labor  with  power  to  make 
investigations  and  prosecute  or  restrain  those  who  violate  its  sub- 
stantive provisions.  It  protects  union  members  from  arbitrary  and 
imjustified  imposition  of  trusteeshi]3s;  and  it  insures  free  and  demo- 
cratic elections  through  which  members  can  control  the  policymaking 
of  their  unions.  Certain  amendments  are  also  made  to  the  Taft-Hartley 
Act  whicli,  if  enacted,  will  go  far  to  modiy  long-standing  inequities 
in  the  law.  These  amendments  would  also  remove  certain  obstacles  to 
sound  labor-management  relations  which  have  led  to  abuses  by  both 
labor  and  management  in  an  eil'ort  to  seek  solutions  to  common 
problems. 

Certain  crucial  amendments  made  by  the  committee  with  our  sup- 
port deserve  further  comment  because  we  feel  it  important  that  our 
colleagues  in  the  House  fully  understand  the  significance  of  these 
changes  and  our  reasons  for  supporting  them. 

Union  member  rights 

First,  the  bill  seeks  to  protect  the  basic  rights  of  union  membei-s 
within  their  unions.  It  guarantees  the  right  of  a  member  to  S]ieak 
freely  at  union  meetings,  to  voice  his  sentiments  about  union  policy, 
to  assemble  freely  with  other  union  members,  to  control  membership 
and  other  fees  charged  by  the  union,  to  have  safeguards  against  im- 
proper disciplinary  action,  and  to  use  the  legal  processes  available  to 
all  citizens  to  insure  that  union  officers  faithfully  execute  their  duties. 

The  civil  remedies  provided  in  the  committee  bill  parallel  those 
provided  by  S.  1555,  as  do  the  other  text  changes. 

The  powers  of  tJie  Secretary/  of  Lahor 

Although  our  bill  wisely  confines  the  wide-ranging  authority  vested 
in  the  Secretaiy  by  S.  15*55  to  promulgate  rules  and  regulations,  the 
essential  administrative  and  investigatory  powers  of  the  Secretaiy 
have  been  preserved  and  more  sharply  defined.  The  really  vital  en- 
forcement powers  of  the  Secretarv  were  kept  intact,  and  only  in  the 
election  regulation  title  was  the  Secretary's  function  curtailed — and 
in  this  instance  a  remedy  was  substituted  which,  in  our  view  will  be 
more  efficacious  than  that  provided  by  S.  1555. 

Section  601  of  our  bill  (which  was  taken  from  the  Barden  bill) 
confers  broad  powers  on  the  Secretary  in  the  following  language : 

Tlie  Seci-etarv  shall,  when  he  has  Drobal)le  cause  to  believe 
that  any  person  has  violated  any  provision  of  this  Act,  other 
than  a  provision  of  title  I,  make  an  investigation,  and  in  con- 
nection therewith  he  may  inspect  such  records  and  accounts 
as  may  be  necessar}^  to  enable  him  to  determine  the  facts 
relative  thereto. 

Section  210  authorizes  the  Secretary  to  secure  injunctive  relief 
against  any  person  who  "has  violated  or  is  about  to  violate"  any  of 
the  provisions  of  title  II  (reporting). 
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Section  20-i  gives  the  Secretary  power  to  investigate  complaints 
that  trusteeship  violations  have  occurred  and  authorizes  him  to  carry 
the  ball  for  the  individual  union  members  by  bring  civil  actions  to 
restrain  violations  and  secure  other  appropriate  relief. 

S.  1555  autliorized  the  Secretary  of  Labor  to  investigate  complaints 
involving  violations  of  the  "Elections''  title  and  to  bring  civil  actions 
(as  plaintiil)  to  secure  judicial  decrees  setting  aside  invalid  elections 
and  pro^'iding  for  new  elections.  Our  committee  saw  fit  to  preserve  all 
of  the  substantive  tests  on  honest  secret  elections  provided  in  S.  1555, 
but  substituted  a  remedy  which  is  better  adapted  to  the  realities  of 
an  election  contest  within  a  union.  Our  bill  authorizes  a  union  mem- 
ber, or  members  (which,  as  a  practical  matter,  would  bo  persons 
representing  the  "losing"  or  "out"  faction  in  a  particular  union)  to 
file  an  a<-tion  directly  in  a  local  Federal  district  court.  If  the  member 
or  members  prevail  in  sucli  action  our  bill  authorizes  the  court  to 
award  the  plaintilTs  "a  reasonable  attorney's  fee  *  *  *  and  costs  of 
the  action  in  court."  We  sti-ongly  feel  that  remedy  for  remedy,  relief 
accorded  by  the  committee  bill  is  the  more  efficacious.  A  paramount 
consideration  in  these  situations  is  that  the  prompt  settlement  of 
election  disputes  is  important  to  the  stability  of  a  union  and  the  wel- 
fare of  its  members,  and  we  consider  it  more  likely  that  the  losing 
faction  in  an  election  could  conduct  its  contest  more  expeditiously  by 
hiring  aggressive  local  counsel  than  by  undertaking  a  trek  to  Wash- 
ington to  Wure  the  services  of  the  Secretary  as  plaintiff  and  moving 
party. 

Affidavits,  exemptions,  and  '•''no  wanh^''  land 

In  three  iiistances  our  committee  proA'ided  creative  solutions  for 
problems  which  were  dealt  with  in  cursory  or  oblique  fashion  in 
S.1555. 

First,  confronted  witli  the  one-sided  ]-)rovision  of  the  Taft-Hartley, 
Act  which  requires  non-Communist  affidavits  from  union  officers,  the 
drafters  of  S.  1555  extended  this  unwieldy  oath  requirement  to  every 
employer  in  the  United  States.  Our  counnittee  faced  up  to  this 
dilemma  and  by  unanimous  action  canceled  such  oaths  and  provided 
a  more  appropriate  remedy  against  Communist  infiltration  ijito  the 
councils  of  labor  or  management  (see  sec.  504) . 

Secondly,  whei'eas  the  hot  potato  on  the  issue  of  exempting  small 
unions  from  the  detailed  financial  repoi'ting  of  section  205(b)  was 
passed  to  the  Secretary  of  Labor  by  S.  1555,  our  committee  decided 
this  policy  question  and  granted  a  revocable  exemption  to  such  unions. 
We  believe  this  action  is'fully  justified  on  two  grounds :  (1)  the  degree 
of  interual  democracy  is  highest  in  \\\(^  smaller  unions  with  the  result 
that  tlie  limited  financial  resources  of  such  unions  are  alreadyjealously 
guarded;  and  (2)  for  the  m.ost  part  such  unions  have  unpaid  officers 
and  reporting  would  entail  an  undue  burden  on  these  officials.  In- 
deed, the  philosophy  of  the  cxem]>tion  is  similar  in  tenor  to  that  ad- 
vocated by  our  committee  when  it  exempted  small  employers  from 
the  reporting  requirements  of  the  w^elfare  and  pension  fund  legisla- 
tion last  year. 

And  lastly,  our  committee  cast  aside  th.e  ineffectual  "solution"  of 
the  "no  mail's"  land  problem  embodied  in  S.  1555,  and  adopted  a 
provision  from  the  Kearns  bill  which  will  require  the  NLRB  to  do  its 
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own  work  and  give  it  more  manpower  and  decentralized  machinery  to 
make  that  possible. 

Secondary  boycotts 

The  reported  bill  retains  in  toto  the  provisions  of  S.  1555,  which 
banned  all  forms  of  '"hot  cargo''  clauses  in  contracts  negotiated  hy 
emplo3^ers  and  unions  subject  to  part  II  of  the  Interstate  Commerce 
Act  (i.e.,  common  carriers).  Thus  one  of  the  largest  loopholes  in  the 
protections  already  afforded  by  the  law  which  prohibits  secondary 
boycotts  has  been  closed.  Outlawing  this  form  of  secondary  boycott 
will  remove  a  most  oppressive  device  which  has  been  abused  by  some 
Teamster  Union  officials  in  their  grab  for  power. 

Under  the  Taft-Hartley  Act  it  is  an  unfair  labor  practice  to  induce 
or  encourage  the  employees  of  an  employer  not  engaged  in  a  labor 
dispute  to  engage  in  a  strike  or  concerted  refusal  to  perform  services 
where  an  object  is  to  force  the  neutral  employer  to  cease  doing  busi- 
ness with  another  employer  who  is  involved  in  a  dispute.  In  other 
vfords,  one  cannot  bring  pressure  on  an  emplo3'er  who  is  involved  in 
a  labor  dispute  by  causing  a  strike  at  one  of  his  suppliers  or  customers. 

The  "hot  cargo"  clause  which  this  bill  would  ban,  has  exactly  the 
same  effect  both  on  the  public  and  on  the  neutral  employer.  Under 
the  ''hot  cargo"'  clauses  the  union  negotiates  a  contract  with  a  carrier- 
employer  not  to  handle  struck  goods  or  goods  which  the  union  con- 
siders have  been  produced  under  unfair  conditions.  Thus  without 
"inducing  or  encouraging"  the  employees  of  a  neutral  employer — an 
act  now  proscribed  by  the  law- — the  unions  by  labeling  the  goods 
"hot"  can  bring  about  exactly  the  same  effect.  By  simply  telling 
the  neutral  employer  not  to  handle  the  goods  of  a  struck  primary 
employer  the  same  effect  is  produced  as  would  result  from  the  typo 
of  strike  which  is  now  illegal.  This  bill  would  close  this  loophole. 

It  is  settled  law  that  the  National  Labor  Relations  Act  does  not 
require  any  employee  to  cross  a  primary  picket  line  and  that  pickets 
may  request  him  not  to  cross  the  picket  line  {NLRB  v.  International 
Rice  Milling  Company^  3-11,  U.S.  665).  The  language  of  the  "hot 
cargo"  ban  in  S.  1555 — which  your  committee  adopted — did  not 
impinge  in  any  wa}^  on  existing  law  concerning  the  crossing,  or  not 
crossing,  of  primary  picket  lines  by  emplo3'ees.  However,  in  order  to 
set  at  rest  false  apprehensions  on  this  score,  the  committee  appended 
the  disclaimer  proviso  which  appears  in  section  705 (a)  (2)  of  the  bill 

Fiduciary  responsihility 

Union  officials  occupy  positions  of  trust.  They  hold  property  of 
the  union  and  manage  its  affairs  on  behalf  of  the  members.  It  is 
the  duty  of  union  officers  just  as  it  is  tlie  dut^^  of  all  similar  trustees 
to  put  their  obligations  to  the  union  and  its  members  ahead  of  any 
personal  interest. 

The  committee  bill  sets  forth  this  principle  unequivocally  and  de- 
clares  tliat  union  officers  and  agents  occupy  positions  of  trust  in 
relationship  to  labor  organizations  and  their  members.  It  then  sets 
forth  their  duties  in  terms  which  the  common  law  applies  to  all  persons 
who  undertake  to  act  on  behalf  of  others : 

*  *  *  to  hold  its  money  and  property  solely  for  the  benefit 
of  the  organization  and  its  members  and  to  manage,  invest 
and  expend  the  same  in  accordance  with  its  constitution  and 
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bylaws  and  any  resolutions  of  the  governing  bodies  adopted 
thereunder,  to  refrain  from  dealing  with  such  organization  as 
an  adverse  party  in  any  matter  connected  with  his  duties  and 
from  holding  or  acquiring  any  pecuniary  or  personal  interest 
which  conflicts  with  the  interests  of  such  organization,  and  to 
account  to  the  organization  for  any  profit  received  by  him  in 
whatever  capacity  in  connection  with  transactions  conducted 
by  him  or  under  his  direction  on  behalf  of  the  organization. 

We  affirm  that  the  committee  bill  is  broader  and  stronger  than  the 
provisions  of  S.  1555  which  relate  to  fiduciary  responsibilities.  S.  1555 
applied  the  fiduciary  principle  to  union  officials  only  in  their  handling 
of  "money  or  other  property"  (see  S.  1555,  sec.  610),  apparently  leav- 
ing other  questions  to  the  common  law  of  the  several  States.  Although 
the  common  law  covers  the  matter,  we  considered  it  important  to  write 
the  fiduciary  principle  explicitly  into  Federal  labor  legislation.  Ac- 
cordingly the  couimittee  bill  extends  the  fiduciary  principle  to  all  the 
activities  of  miion  officials  and  other  union  agents  or  representatives. 

The  general  principles  stated  in  the  bill  are  familiar  to  the  courts, 
both  State  and  Federal,  and  therefore  incorporate  a  large  body  of 
existing  law  applicable  to  trustees,  and  a  wide  variety  of  agents.  The 
detailed  application  of  these  fiduciai-y  principles  to  a  particular  trustee, 
officer,  or  agent  has  always  depended  upon  the  character  of  the  activity 
in  which  he  was  engaged.  They  bear  upon  a  family  trustee  somewhat 
differently  than  a  corporate  director,  upon  an  attorney  quite  differently 
than  a  real  estate  agent.  The  bill  wisely  takes  note  of  the  need  to  con- 
sider "the  special  problems  and  functions  of  a  labor  organization"  in 
applying  fiduciary  principles  to  their  officers  and  agents. 

Our  language  does  not  purport  to  regulate  the  expenditures  or  in- 
vestments of  a  labor  organization.  Such  decisions  should  be  made  by 
the  members  in  accordance  with  the  constitution  and  bylaws  of  their 
union.  Union  officers  will  not  be  guilty  of  breach  of  trust  when  their 
expenditures  are  within  the  authority  conferred  upon  them  either  by 
the  constitution  and  bylaws  or  by  a  resolution  of  the  executive  board, 
convention  or  other  appropriate  governing  body  (including  a  general 
meeting  of  the  members)  not  in  conflict  with  the  constitution  and 
bylaws. 

However,  the  committee  bill  also  explicitly  invalidates  any  general 
provision  in  a  union  constitution  or  bylaws  purporting  to  excuse  union 
officials  from  breaches  of  trust.  The  bill  follows  the  well-established 
distinction  between  conferring  authority  upon  an  agent  or  trustee, 
which  is  permissible  and  protects  him  against  liability,  and  attempting 
to  excuse  breaches  of  trust,  which  is  here  made  void  as  against  public 
policy.  See  Scott,  "Trusts"  (second  edition)  S.  222.1. 

The  bill  also  authorizes  a  union  member  to  bring  an  action  against 
any  official  or  agent  who  violates  his  fiduciary  obligations,  if  the  union 
refuses  to  sue — and  again  such  member  may  recover  counsel  fees  and 
costs  if  he  prevails. 

Picketing 

The  committee  bill  retains  the  exact  language  of  S.  1555  which  for- 
bade organizational  picketing  by  a  minority  union  after  a  Labor  Board 
election  or  while  the  employees  are  being  represented  by  another  bona 
fide  union  under  a  collective-bargaining  agreement  which  is  a  bar  to 
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an  election.  These  provisions  make  orfranizational  picketinc^  an  un- 
fair labor  practice  in  those  two  situations  where  it  is  unfair  to  the 
employer  and  employees,  without  curtailino;  tlic  traditional  riirht  of  a 
union  to  otlicrwise  use  peaceful  picketing  to  j^ersuade  employees  in  a 
nonunion  shop  to  designate  the  union  as  their  bargaining  representa- 
tive in  a  Labor  Board  election. 

Although  this  solution  to  the  problems  of  organizational  picketing 
may  seem  too  strict  to  some  extremists  and  too  lenient  to  others,  we 
submit  that  it  is  a  constructive  solution  which  all  moderate  men  can 
sincerely  support. 

The  foi'ogoing  provisions  of  the  committee  bill  would  amend  section 
8(1))  of  the  National  Labor  Relations  Act  by  adding  a  seventh  union 
unfair  labor  practice.  Subdivision  (A)  would  forbid  picketing  to  se- 
cure recognition  from  an  employer  or  to  organize  the  employees  when 
two  conditions  are  satisfied:  (i)  the  employer  has  recognized  another 
labor  organization  as  the  bargaining  representative  in  accordance 
with  the  National  Labor  Eelations  Act  and  (ii)  the  Labor  Board 
would  not  permit  a  change  in  the  bargaining  representative. 

The  first  requirement  prevents  recognition  of  paper  locals  or  under 
sweetheart  agreements  from  becoming  a  bar  to  picketing  by  a  bona 
fide  union.  The  incumbent  union  must  have  been  designated  by  a 
majority  of  the  employees  without  the  assistance  of  an  unfair  labor 
practice. 

Subdivision  (B)  forbids  organizational  picketing  for  9  months  after 
a  majority  of  the  employees  have,  by  free  choice  in  a  Labor  Board 
election,  failed  to  designate  a  union  as  their  bargaining  representative 
at  such  election.  This  9  months'  period  is  a  time  in  Avhich  organiza- 
tional picketing  is  inappropriate  because  the  employees  have  expressed 
their  wishes  and  the  organizational  activity  cannot  in  any  event  lead 
to  a  prompt  election. 

As  a  result  of  our  work  on  this  bill  we  are  deeply  convinced  that 
it  provides  a  path  of  reasonable  compromise  for  reasonable  men.  It  is 
our  hope  that  it  will  win  the  favor  of  the  House — and  thus  ensure  that 
labor  management  reform  legislation  will  become  law  this  year. 

Carl  Elliott. 
Edith  Green. 
Frank  Thompson,  Jr. 
Stewart  L.  LTdall. 
James  G.  O'Hara. 

Memhers  of  Congress. 

SUPPLEMENTARY  VIEWS 

GENERAL   COMMENTS 

We  are  opposing  the  so-called  labor-management  reform  bill  now 
before  us.  We  do  so  only  after  very  serious  consideration  of  all  of  its 
provisions. 

We  bow  to  no  Member  in  our  sincere  desire  to  eliminate  the  evils 
as  exposed  by  the  McClellan  committee  and  by  the  hearings  before 
our  Subcommittee  on  Labor  and  Education. 
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To  understand  our  position,  one  must  go  back  to  the  original  concept 
of  this  reform  legislation.  To  vote  intelligently  one  must  answer  these 
questions. 

Where  did  the  bill  change  its  original  purposes,  and  why?  In  the 
first  instance,  it  was  conceived  as  a  vehicle  for  the  elimination  of 
racket  influences  in  the  organized  labor  movement,  the  curtailment  of 
czaristic  powers  where  such  powers  were  found,  the  usurpation  by 
unscrupulous  leaders  of  the  rights  of  individual  members,  the  abuse 
of  trust,  the  misuse  of  appropriated  union  funds,  the  undemocratic 
perpetuation  in  office  of  self-serving  union  officers,  the  use  of  coercive 
and  perverted  union  practices  for  personal  gain — these  and  other 
abuses  on  the  part  of  some  union  representatives,  as  well  as  some 
employers  and  their   representatives. 

This,  then,  was  what  many  of  us  believed  to  be  the  intent  of  this 
legislation,  and  Avhat  the  American  people  wanted. 

Even  in  this  worthy  objective,  there  w^ere  those  amongst  us  who 
feared  that  unless  we  were  careful  we  might  unwittingly  destroy  the 
eft'ectiveness  of  organized  labor  in  its  legitimate  and  continuing  fight 
for  better  working  conditions,  economic  advancement,  and  the  pro- 
motion of  social  and  humane  legislation. 

If  this  legislation  had  been  confined  to  the  first  six  titles  dealing  with 
the  rights  of  members,  the  safeguards  against  racket  control,  the 
reporting  of  all  union  finances,  elections,  contract  negotiations,  the 
cleaning  up  of  the  "no  man's  land"  in  the  Taft-Hartley  Act,  widening 
the  powers  of  both  the  Secretary  of  Labor  and  the  National  Labor 
Relations  Board  in  keeping  with  the  intent  of  the  act,  no  Member 
could  find  too  much  ground  for  opposition. 

It  is  our  sincere  belief  that  most  of  the  proponents  of  this  legislation 
at  one  time  or  another  felt  the  same  way  about  it.  If  the  committee  had 
brought  forth  such  a  bill,  we  would  now  be  supporting  it. 

The  bill  which  has  been  reported  by  committee  does  not  reflect 
substantive  support  by  a  majority  of  the  members.  The  16-14  vote 
enabled  the  bill  to  get  out  of  committee,  but  it  is  of  major  import  to 
note  that,  among  the  16  voting  to  report  the  bill,  at  least  2  of  the 
members  of  the  committee — 1  Democrat  and  1  Republican — immedi- 
ately announced  tliey  thought  so  little  of  it  that  they  would  introduce 
a  new  bill  for  consideration  by  the  Members  of  the  House.  Another 
Republican  voted  to  report  the  measure,  but  announced  his  opposition 
to  it. 

In  brief,  for  varying  individual  reasons,  the  reported  bill  does  not 
represent  a  majority  viewpoint  nor  majority  support.  The  commit- 
tee action  reflects  majority  support  for  a  procedure  by  which  attempts 
can  be  made  to  write  on  the  House  floor  what  most  of  the  majority 
of  Democratic  Members  will  consider  antiunion  legislation — -legisla- 
tion which  will  go  beyond  the  alleged  legislative  objective  to  enact 
an  anticorruption  and  antiracketeering  measure  applicable  to  both 
labor  and  management.  Anticorruption  and  antiracketeering  legis- 
lation has  been  the  proclaimed  purpose  of  committee  investigations 
and  hearings.  However,  to  subvert  this  publicly  proclaimed  intent 
by  going  beyond  this  objective,  in  order  to  stymie  the  trade  union 
movement,  is  indefensible.  It  is  arbitrary,  it  is  discriminatory  and, 
if  successful  would  establish  the  concept  that  it  is  proper  for  govern- 
ment to  take  sides  in  the  traditional  and  competitive  give-and-take 
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between  labor  and  management.  How  else  can  one  objectively  in- 
terpret those  provisions — some  already  in  the  House  bill  and  with 
every  indication  others  will  be  offered  on  the  floor  of  the  House  which 
would  be  punitive  and  discriminatory  against  a  significant  economic 
segment  of  our  industrial  society  ? 

Those  who  want  to  go  beyond  "getting  the  crooks"  in  order  to 
"get"  the  labor  movement  as  a  whole  have  created  the  legislative 
dilemma  with  w^hich  we  are  now  faced  and  which  makes  it  possible 
to  support  a  good  deal  of  the  bill  and  yet  be  deeply  concerned  about 
some  ill-advised  provisions  that  vitiate  support  of  the  pending  legis- 
lation by  those  who  want  reform  legislation,  not  punitive  legisLation. 

The  House  bill,  reflecting  this  dilemma,  contains  some  excellent 
features  to  curb  abuses,  although  in  some  instances  the  provisions 
relating  to  the  employer  and  labor  relations  consultants  are  not  as 
strict  and  comprehensive  as  those  applicable  to  labor. 

But  the  point  being  made  is  that  those  features  of  the  measure 
dealing  with  the  correction  of  abuses,  as  brought  out  in  hearings, 
represent  "reform"  legislation  as  contrasted  with  other  features  of 
the  bill  geared  to  harass  the  legitimate  trade  union  in  carrying  out 
the  purposes  and  objectives  of  its  very  reason  for  existing.  Likewise, 
many  sections,  or  parts  thereof,  contain  ambiguous  language,  as  well 
as  technical  errors  in  clraftmanship,  that  could  well  assure  in  future 
days  to  come  endless  and  umiecessary  litigation.  This  type  of  litiga- 
tion could  drain  the  energy  and  finances  of  the  trade-union  movement, 
thus  lessening  its  ability  to  carry  out  its  day-to-day  obligations  and 
objectives  for  its  dues-paying  membership.  It  is  ironic  indeed  to  note 
the  advocacy  of  protecting,  through  Federal  legislation,  the  individual 
rights  of  members  and,  at  the  same  time,  the  advocacy  of  proposals 
to  weaken  unions  in  protecting  these  selfsame  members'  rights  to 
better  their  economic  status  and  working  conditions  through  the 
traditional  and  constitutional  tools  of  the  trade-union  movement, 
such  as  legitimate  picketing  which  would  be  proscribed  by  certain 
language  in  the  bill. 

Some  of  the  language  in  the  pending  House  proposal  would  not 
only  create  a  "lawyers'  windfall,"  but  also  a  legal  nightmare  in  the 
area  of  labor-management  relations  and  in  the  internal  functioning  of 
unions. 

The  choice  to  be  made  is  whether  we  want  a  "reform"  measure  to 
do  the  job,  or  whether  we  mereley  want  an  "issue."  If  the  latter  view 
prevails,  it  can  be  predicted  with  certainty  that  "reform"  legislation 
will  not  be  enacted.  Either  the  Congress  will  enact  an  antilabor  bill, 
under  the  guise  of  reform  legislation,  or  the  entire  effort  of  the  past 
months  will  have  been  for  naught. 

Those  of  us  who  want  an  honest-to-goodness  attempt  to  achieve  a 
workable,  equitable,  and  sensible  bill  are  aware  that  to  go  beyond  the 
realm  of  legislative  responsibility  by  ill-advised  and  quickly  formu- 
lated provisions  would  be  a  cynical  effort  to  create  a  political  issue 
intimately  involving  some  15  million  American  workers  who  make  up 
the  trade-union  movement  and  for  whom  antiunionists  weep  crocodile 
tears. 

Provisions  of  the  hill 

A  goodly  number  of  observations  are  in  order  so  that  the  overall 
bill  can  be  placed  in  proper  perspective  in  terms  of  its  adequacy,  its 
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liniitations,  and  its  overextension  into  areas  which  make  the  bill  itself 
abusive  to  the  constitutional  rights  of  organized  labor. 

First,  ^^e  believe  it  should  be  noted  that  the  title  dealing  with  rights 
of  union  members — title  I — is  an  improvement  over  the  Senate-passed 
version.  However,  we  believe  it  necessary  to  place  in  the  record  the 
observation  that  the  inclusion  of  title  I  of  H.R.  8342  should  not  leave 
the  implication  that  a  completely  new  and  original  concept  is  being 
imposed  on  the  trade-union  movement.  Anyone  taking  the  trouble 
to  peruse  a  sizable  number  of  union  constitutions  will  discover  many 
protective  features  assuring  rights  to  individual  members. 

Title  II,  the  reporting  and  disclosure  portion  of  the  bill,  is  a  major 
and  necessary  feature  in  any  seriously  conceived  reform  bill.  But 
there  is  a  glaring  imperfection  in  the  imbalance  between  requirements 
for  unions  vis-a-vis  employers  and  labor  relations  consultants. 

Expressing  the  views  of  his  organization  in  this  matter,  the  president 
of  the  AFL^CIO,  Mr.  George  Meany,  noted  on  July  23 : 

The  AFL-CIO  has  repeatedly  urged  reporting  and  disclo- 
sure— the  goldfish  bowl  concept — as  the  realistic  vehicle  for 
deterring  corruption. 

For  this  method  to  be  effective,  however,  it  must  be  applied 
with  equal  justice  to  all  the  parties  to  labor-management 
relation'^ — union  officials  and  their  agents,  management  offi- 
cials and  their  agents,  and  so-called  labor  consultants  and 
their  agents. 

Tlie  deterrent  would  be,  of  course,  the  fact  that  disclosure 
of  all  activities  would  act  to  prevent  corruption.  This  de- 
terrent power  evaporates  with  each  exception  to  the  rule  and 
the  House  committee  has  exempted  employers  and  labor  re- 
lations consultants  from  reporting  everything  except  that 
already  illegal.  In  fact,  the  House  committee  has  made  re- 
porting by  employers  and  labor  relations  consultants  the 
merest  sham.  The  House  committee  has  negated  the  use- 
fulness of  reporting  as  a  deterrent  to  crime,  obviouslv  re- 
sponding to  the  will  of  the  employers  who  want  to  carry  on 
antiunion  activities  and  which  have  sometimes  encouraged, 
if  not  inspired,  corruption  in  the  ranks  of  the  trade-union 
movement. 

We  respectfully  submit  that  this  is  a  valid  criticism  and  warrants 
the  attention  of  Members  of  the  House  who  want  a  reform  bill  based 
on  the  recognition  that  abuses  are  a  double-edged  sword. 

No  one  can  take  issue  with  the  theory  on  which  title  IV — elections — ■ 
is  based.  That  is,  to  provide  for  democratic  procedures  in  the  nomi- 
nation and  election  of  union  officers  at  all  levels  of  union  structure. 
As  a  matter  of  fact,  the  vast  majority  of  union  constitutions  provides 
for  democratic  procedure.  So  this  concept  is  neither  new  or  novel. 
The  unique  thing  about  it  is  that  it  is  being  written  into  a  body  of 
Federal  law. 

The  AFL-CIO  has  made  a  legitimate  and  proper  reservation  about 
that  section  in  the  title  applying  to  "the  right  to  inspect  and  copy"  the 
membership  rolls  of  a  union  on  the  part  of  "every  bona  fide  candidate." 
We  again  make  reference  to  Mr.  Meany's  July  23  statement : 
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By  including-  "the  rig-lit  to  inspect  and  copy"  the  unions' 
membership  rolls,  the  committee  provides  protection  for  the 
pro  forma  candidate  for  office  who  is  really  a  company  spy 
or  a  Communist  agent,  pretending  to  union  candidacy  for 
the  sole  purpose  of  obtaining  membership  lists  for  nefarious 
purposes.  Less  damaging,  but  nonetheless  a  problem  to  legiti- 
mate unions,  -svould  be  the  lack  of  protection  for  its  member- 
ship rolls  from  the  pro  forma  candidate  whose  only  purpose 
was  to  sell  the  list  to  commercial  agents  who  now  regularly 
and  unsuccessfully  seek  such  lists  for  sales  purposes. 

The  bonding  provisions  under  title  V — concerning  fiduciary  respon- 
sibilities— are  reasonable  and  are  in  the  line  with  sound  bonding  re- 
quirements and  procedures. 

The  general  language  used  elsewhere  in  this  title  can  create  serious 
problems  of  interpretation  and  pose  the  possibility  of  endless  con- 
fusion. 

This  title  sets  forth  a  prohibition  against  individuals  convicted  of 
given  crimes — among  other  things — ^to  hold  union  office  until  5  years 
after  the  completed  sentence.  This  section  contains  some  phraseology 
which  serves  as  a  good  example  of  what  has  been  referred  to  as  am- 
biguous language  or  problems  in  draftsmanship.  We  refer  to  the 
terminology,  "assault  which  inflicts  grevious  bodily  injury."  We  are 
faced  with  various  State  laws  and  their  interpretations  in  this  matter. 
Xor  does  such  phraseology  make  allowance,  for  example,  for  a  rank 
and  file  member  on  the  picket  line  who  is  purposely  provoked  and, 
under  normal  human  instinct,  takes  a  swing  at  the  provoker,  resulting 
in  the  latter's  receiving  a  bloody  nose  or  a  black  eye.Would  such  a 
man,  found  to  be  guilty  under  a  State  interpretation  of  such  "assault," 
be  precluded  from  hokling  office  for  5  years  ?  And,  more  basically,  does 
not  such  a  possible  situation  fly  in  the  face  of  the  "rights  of  members" 
and  "elections"  provisions  of  the  bill  by  proscribing  the  right  of  fellow 
workers  to  elect  such  an  individual  if  he  is  their  choicp.  2 

Title  VI  contains,  among  other  provisions,  a  section  on  "Extor- 
tionate Picketing."  We  merely  wish  to  comment,  at  this  point,  that 
from  a  purely  technical  viewpoint  in  draftsmanship  this  more  prop- 
erly belongs  in  title  VII,  relating  to  Taft-Hartley  changes. 

One  of  the  major  improvements  over  the  Senate-approved  bill  is  to 
be  found  in  the  committee  amendment  in  title  VII  which  offers  a 
simple  and  sensible  solution  to  the  "no  man's  land"  problem.  Cer- 
tainly, the  closing  of  this  gap  will  bear  directly  on,  and  help  to  correct, 
the  abuse  of  "sweetheart"  contracts. 

Another  improvement  in  the  National  Labor  Relations  Act  grants 
"economic"  strikers  the  right  to  vote  in  representation  elections,  as 
the  administration  has  recommended.  This  has  been  a  problem  long 
awaiting  affirmative  solution. 

Many  Members  of  the  Plouse  have  received  much  correspondence 
concerning  a  committee  amendment  in  title  VII.  It  is  therefore  de- 
serving of  a  full  explanation.  In  effect,  the  amendment  reverses  the 
Denver  Building  Trades  rule. 

It  is  important  to  note,  as  we  shall  detail,  that  President  Eisen- 
hower, in  messages  to  the  Congress — as  well  as  all  but  a  selfish  few- 
recognize  the  importance  of  this  change. 
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We  include,  at  this  point,  a  brief  legislative  history  and  explanation 
of  this  matter  which  also  includes  the  position  taken  by  the  admin- 
istration : 

Reversal  of  Denver  Buildings  Trades  Rule 

The  President's  messages  of  1954  and  1058  recommended 
the  reversal  of  the  Denver  Building  Trades  rule.  In  1954  the 
President  said  as  follows : 

"I  recommend  that  the  act  be  clarified  by  making  it  ex- 
plicit that  concerted  action  against  *  *  *  an  employer  on  a 
construction  project  who,  together  with  other  employers,  is 
engaged  in  work  on  the  site  of  the  project,  will  not  be  treated 
as  a  secondary  boycott." 

The  President's  message  of  1958  recommended  that  the 
act  be  amended  to  make  it  clear  that  the  secondary  boycott 
provisions  do  not  prevent  ''activity  against  secondary  em- 
ployers engaged  in  work  on  a  construction  project  with  the 
primary  employer." 

The  decision  of  the  National  Labor  Relations  Board  in  the  Denver 
Building  Trades  case  (82  XLRB  1195)  has  caused  an  ine(|uitable 
condition  under  which  building  and  construction  trade  unions  are 
prohibited  from  engaging  in  economic  activity  allowable  in  other 
industries. 

A  union  may  picket  a  manufactuidng  plant  of  an  employer  even 
though  the  dispute  involves  only  the  employees  in  a  particular  depart- 
ment, trade,  or  group.  In  the  building  and  construction  industry, 
the  building  job — the  economic  enterprise — normally  is  cari'ied  for- 
ward by  a  number  of  diffei'ent  contractors.  Picketing  occasioned  by 
a  dispute  with  respect  to  a  portion  of  the  job  under  a  contract  held  by 
a  particular  contractor  has  been  construed  under  the  Denver  Building 
Trades  rule,  to  violate  the  broad  language  of  section  8(b)(4)(A)  which 
forbids  economic  activity  having  as  an  object  "foi'cing  or  requiiing 
*  *  *  any  employer  or  other  person  *  *  *  to  cease  doing  business  with 
any  other  person.'''' 

There  was  extensive  litigation  as  to  whether  these  words  did,  in 
fact,  apply  to  the  special  circumstances  of  the  building  and  constiiic- 
tion  industry,  and  there  was  substantial  doubt  and  difference  among 
the  members  of  the  National  Labor  Relations  Board  and  the  Federal 
judiciary  on  this  question. 

The  National  Labor  Relations  Board  decided  the  Denver  Building 
Trades  case  by  a  3-to-2  vote  (82  NLRB  1195).  The  U.S.  Court  of 
Appeals  for  the  District  of  Columbia  Circuit,  in  an  opinion  rendered 
by  Judge  Charles  Fahy ,  former  Solicitor  General  of  the  United  States 
and  former  General  Counsel  of  the  National  Ltibor  Relations  Board, 
held  that  the  majority  decision  of  the  Board  was  in  error  and  that  the 
decision  of  the  Board  in  the  Denver  Building  Trades  case,  in  effect, 
denied  the  right  of  building  trades  unions  to  strike  (186  Fed.  2d  326). 
One  judge  dissented  on  this  particular  point.  The  U.S.  Court  of 
Appeals  for  the  Second  Circuit  ruled  in  favor  of  the  Board's  position 
in  the  related  case  of  I.B.E.W.  Local  601  v.  N.L.R.B.  (181  Fed.  2d  34) , 
by  a  vote  of  2  to  1. 

Judge  Clark  of  the  second  circuit,  former  dean  of  Yale  Law  School, 
took  the  view  that  "economic  substance  rather  than  form  should 
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( (iiitrol.-'  He  raised  tlis  \ital  question  in  this  entire  matter  in  the 
following  language : 

*  *  *  Suppose  the  contract  to  be  with  a  very  large  con- 
tracting concern  woi-king  through  departments.  *  *  * 
Would  the  picketing  then  also  be  confined  to  this  electrical 
department,  or,  would  this  lack  of  separate  legal  personality 
serve  to  prevent  the  result  ? 

When  the  issue  reached  the  Supreme  Court  of  the  United  States, 
the  decision  was  rendered  in  favor  of  the  Board's  position  by  a  vote  of 
6  to  3.  Justices  Reed,  Jackson,  and  Douglas  dissented.  Justice 
Douglas  stated  the  dissenting  opinion  as  follows : 

The  employment  of  union  and  nonunion  men  on  the  same 
job  is  a  basic  protest  in  trade  union  history.  That  was  the 
protest  here.  The  union  was  not  out  to  destroy  the  con- 
tractor because  of  his  antiunion  attitude.  The  union  was  not 
pursuing  the  contractors  to  other  jobs.  All  the  union  asked 
was  that  union  men  not  be  compelled  to  work  alongside  non- 
union men  on  the  same  job.  As  Judge  Rifkind  stated  in  an 
analogous  case,  "the  union  was  not  extending  its  activity  to 
a  front  remote  from  the  immediate  dispute  but  to  one  inti- 
mately and  indeed  inextricably  united  to  it." 

The  picketing  would  undoubtedly  have  been  legal  if  there 
had  been  no  subcontractor  involved — if  the  general  con- 
ti'actor  had  put  nonunion  men  on  the  job.  The  presence  of  a 
subcontractor  does  not  altei-  one  whit  the  realities  of  the 
situation;  the  protest  of  the  union  is  precisely  the  same.  In 
each  the  union  Avas  trying  to  protect  the  job  on  which  union- 
men  were  employed.  If  that  is  forbidden,  the  Taft-Hartley 
Act  makes  the  right  to  strike,  guaranteed  by  section  13, 
dependent  on  fortuitous  business  arrangements  that  have  no 
significance  so  far  as  the  evils  of  the  secondary  boycott  are 
concerned.  I  would  give  scope  to  both  section  8(b)(4)  and 
section  13  by  reading  the  restrictions  of  section  8(b)(4)  to 
reach  the  case  whei-e  an  industrial  dispute  spreads  from  the 
job  to  another  front." 

It  should  be  noted,  also,  that  the  majority  opinion  recognized  that  the 
issue  was  in  the  doubtful  ai'ea  and  relied  heavily  upon  the  adminis- 
trative expertise  of  the  National  Labor  Relations  Board.  Mr.  Justice 
Burton  said : 

Not  onlv  are  the  findinos  of  the  Board  conclusive  with 
respect  to  questions  of  fact  in  this  field  when  supported  bv 
substantial  evidence  on  the  record  as  a  whole,  hut  the  BoarcVs 
interpretation  of  the  act  and  the  Board?s  amplication  of  it  in 
doubtful  situations  are  entitled  to  loeight. 

It  sliould  be  noted,  in  this  connection,  that  the  decision  of  the  Board 
in  the  Denver  Building  Trades  case  was  rendered  in  April  1949.  which 
was  only  some  20  m-onths  after  the  Taft-Hartley  Act  became  effective. 
It  should  also  be  recalled  that  the  Board  had  no  experience  with  the 
building  and  construction  industry  during  the  entire  period  of  the 
Wagner  Act  prior  to  the  administration  of  the  Taft-Hartley  Act. 
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The  proposed  amendments  to  section  8(b)  (4)  (A)  and  (B)  of  the 
Taft-Hartle_y  Act  reverse  the  Denver  Building  Trades  rule  in  the  build- 
ino;  and  construction  industry  (sec.  702  (c)  and  (d)  of  lI.E.  8342). 

This  reversal,  in  the  unfair  labor  practice  sections  of  the  act.  is 
duplicated  by  the  proposed  amendments  to  the  damage  suit  sections 
of  the  act  (i.e.,  sees.  303(a)  (1)  and  (2) ).  The  effect  of  the  amendment 
is  to  require  that  substance  rather  than  form  shall  govern  in  the  inter- 
pretation of  the  secondary  boycott  sections  of  the  act.  The  building 
and  construction  job  is  recognized  realistically  as  a  single  economic 
enterprise.  The  amendments  permit  picketing  at  the  job  site  without 
regard  to  the  effect  ther-eof  upon  the  employees  of  other  contractors 
working  the  same  building  or  construction  project.  The  words  "joint 
venture,  prime  contractor,  subcontractor,  or  cocontractor"  are  in- 
tended to  cover  all  the  various  types  of  contractors  on  building  and 
construction  projects.  The  amendments  apply  to  any  case  where  two 
or  more  contractors  are  engaged  on  a  building  or  construction  in 
jobs  including  projects  where  the  work  is  divided  among  a  number  of 
direct  contractors. 

The  aforementioned  provisions  in  title  VII  are  improvements  in 
the  Taft-Hartley  Act  and  are  based  on  experience  under  the  act — • 
experience  which  has  proved  that  remedial  legislation  has  long  been 
overdue  in  these  areas. 

However,  and  we  emphasize  this  seriously  and  emphatically,  not- 
withstanding these  needed  reforms  in  existing  law,  there  are  other 
provisions  under  this  title  that  pose  serious  problems  and  are  of  such 
major  import  that  they  offset  many  reasonable  provisions  in  the  entire 
bill.  And  it  all  revolves  around  two  given  words  with  an  emotional 
charge :  "picketing"  and  "hot  cargo." 

Significantly,  Senator  McClellan  in  testifying  before  our  subcom- 
mittee started  his  testimony  with  the  following  statement : 

If  the  House  of  Representatives  will  now  follow  up  and  add 
additional  provisions  and  make  comparable  improvements, 
we  can  yet  pass  an  exceptionally  good  labor  reform  bill  at 
this  session  of  the  Congress. 

Every  proposal  of  change  that  would  weaken  any  of  the 
provisions  of  titles  I,  II,  III,  IV,  V,  and  VI  will  ])e  adverse 
to  the  national  interest  and  should  be  rejected.  Except  for 
section  707, 1  think  that  title  VII  might  well  be  stricken  from 
the  bill,  and  the  subject  matters  therein  deferred  to  and  be 
considered  along  with  the  general  revisions  of  Taft-Hartley. 

I  regret  that  it  has  been  deferred,  but  I  caimot  accept 
responsibility  for  that  and  neither  do  I  condemn  it.  There 
may  have  been  apparently  sufficient  reasons  for  the  commit- 
tee taking  such  action,  hut  I  do  believe  generally — that  mat- 
ters in  title  VII  of  this  hill  should  he  a  part  of  the  considera- 
tion of  the  genei^al  revisions  of  Taft-Hartley. 

We  completely  agree  with  this  thought.  We  believe  these  subjects 
to  be  so  controversial  and  far  reaching  that  they  require  further  stiidy. 
A  separate  bill  is  then  the  proper  vehicle  for  fair,  considered  action. 

First,  let  it  be  patently  clear  that  we  do  not  condone  picketing  for 
purp(>ses  of  extortion.  We  oppose  extortion  in  whatever  forai  it  may 
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take.  With  that  in  mind,  we  respectfully  urge  careful  and  objective 
consideration  of  our  conmients  which  follow. 

As  previously  noted,  reference  was  made  to  extortionate  picketing 
provisions  contained  in  title  VI.  Our  concern  centers  around  a  clarifi- 
cation of  what  is  meant  by  the  term  "extortionate."  "We  think  this 
clarification  is  important  so  that  legitimate  picketing,_  already  upheld 
by  Supreme  Court  decisions,  will  not  fall  prey  to  this  section  of  the 
bill  which  might  be  used  as  a  threat  by  employers  in  order  to  discourage 
legitimate  picketing. 

The  House  bill  does  not  define  the  term  "extortionate.''  At  least, 
the  Senate  bill  (S.  1555),  prior  to  House  committee  amendment,  made 
it  clear  that  it  meant  to  apply  to  picketing  for  the  purpose  or  objective 
of  illegitimate  personal  profit,  as  opposed  to  picketing  for  bona  fide 
reasons.  And,  it  is  picketing  for  bona  fide  reasons  that  is  seriously 
threatened  by  certain  provisions  in  title  VII. 

The  antipicketing  provisions  contained  in  title  VII  could  advereely 
affect  proper  activities  and  rights  of  legitimate  trade  miions,  their 
officers,  and  members. 

One  of  the  provisions  could  well  encourage  what  supposedly  it  was 
intended  to  correct — that  is,  collusive  deals  between  an  unscrupulous 
employer  and  an  unscrupulous  labor  representative.  By  providing 
that  a  union  cannot  picket  an  employer  who  has  recognized  another 
union,  the  provision  could  lead  to  unfortunate  result^.  What  could 
])revent  an  employer,  in  the  absence  of  a  provable  violation  of  the 
Taft-Hartley  Act,  from  preventing  picketing  by  one  union  by  recog- 
nizing another  union  for  the  purpose  of  arranging  a  "sweethearf' 
contract  to  the  detriment  of  the  employees?  This  would,  indeed,  obvi- 
ate the  intent  of  Congress  to  enact  legislation  to  curb  such  collusive 
practices. 

Another  antipicketing  provision  would  prevent  any  picketing  by  a 
union  if  an  election  has  taken  place  within  the  preceding  9  months. 
Again,  on  the  face  of  it,  this  may  appear  to  be  a  reasonable  provision. 
However,  upon  analysis  of  the  implications,  the  provision  warrants 
serious  reservations  or  objections.  This  provision  raises  certain  ques- 
tions. For  example,  does  the  provision  take  into  account  the  |X)Ssibility 
that  a  union  might  have  been  forced  into  an  election  before  it  had 
ample  time  to  present  its  case  to  the  employees  of  a  company  ?  Does 
this  provision  recognize  the  fact  that  the  union  might  not  have  been 
a  party  to  a  representation  election  ? 

To  deny  a  union  the  right  to  picket  for  organizational  or  recogni- 
tion purposes  is  to  strike  at  the  very  heart  of  labor's  traditional  means 
of  organizing  workers.  The  courts  have  upheld  the  right  to  picket  as  a 
constitutional  right  of  free  speech.  Further,  any  attendant  abuses 
which  may  occur  are  now  covered,  notwithstanding  the  pro]:)Osed  sec- 
tion on  extortionate  picketing,  by  State  laws  and  by  the  Hobbs  Act. 

It  should  be  emphasized  that  the  pending  House  proposal  contains 
provision  for  "extortionate"  picketing  (although  a  definition  of  the 
term  is  needed) .  Any  further  restriction  on  picketing,  therefoi-e.  would 
not  be  aimed  at  racketeer  but  at  honest  trade  unionists  carrying  on 
the  work  of  the  trade  union  movement — organizing  and  gaining  em- 
ployee recognition  are  the  sum  and  substance  of  the  day-to-day  work 
of  a  union. 
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While  the  "hot  cargo"  provision  in  title  VII  is  ostensibly  aimed  at 
the  Teamsters  Union,  its  actual  application  will  not  harm  this  union 
but  those  unions  which  are  conducting  legitimate  strikes.  It  is  patently 
obvious  that  a  strike  becomes  less  effective  if  "struck"  goods  remain  in 
the  flow  of  commerce.  Thus,  the  end  result  of  this  provision,  regardless 
of  the  stated  intent  of  its  supporters,  is  to  deprive  workers  on  strike  of 
one  of  their  more  effective  economic  tools.  If  this  is  enacted,  then  Con- 
gress will  have  established  a  national  policy  of  interference  in  the  con- 
duct of  the  give-and-take  in  labor-management  relations.  This  national 
policy,  in  effect,  would  provide  that  one  union  cannot  assist  another 
union  in  its  efforts,  for  example,  to  raise  substandard  wages  in  a  given 
industry  or  company.  One  can  well  ask  how  this  will  help  to  eliminate 
corruption  and  racketeers. 

While  it  is  true  that  the  "hot  cargo"  provision  does  not  force  a  union 
member  to  cross  a  lawful  picket  line  against  his  will,  the  principle 
involved  is  no  less  important. 

CONCLUSION 

Legislating  in  the  area  of  labor-management  reform  is  at  best  a 
complex  and  trving  endeavor.  No  one  realistically  can  hope  for  a 
"perfect"  bill.  While  it  might  be  "perfect"  from  one  person's  point  of 
view,  it  may  well  be  the  opposite  in  another's  view.  However,  one 
can  realistically  hope  for  a  bill  to  curb  cori-uption  and  eliminate 
unsavory  elements  in  both  labor  and  management.  But  in  so  doing, 
one  can  also  hope  that  "reform"  legislation  will  not  be  the  facade 
behind  which  the  unproclaimecl,  but  real,  objective  is  to  hamstring 
the  legitimate  activities  of  unions,  in  both  their  internal  and  external 
operations. 

Unfortunately,  there  are  those  provisions  in  the  bill  that  do  go 
bej'ond  reform  legislation  and  are  weighted  against  legitimate  activi- 
ties and  constitutional  rights  of  the  members  of  organized  labor. 

Again,  we  think  it  is  important  to  repeat  that  it  represents  an  un- 
tenable position  to  assure  members  of  their  rights  of  expression  and 
action  within  a  labor  organization,  as  well  as  protection  of  their  funds, 
and  then  to  take  away  their  rights  to  implement  their  "bread  and  but- 
ter" goals  by  proscribing  the  use  of  traditional  and  recognized  legal 
techniques. 

It  is  our  sincere  hope  that  the  Congress  wnll  enact  "reform"  legisla- 
tion— not  "punitive"  legislation. 

We  are  confronted  with  a  grave  and  far-reaching  question  in  a  phase 
of  human  relations  delegated  to  us  by  the  Constitution  as  repre- 
sentatives of  all  the  people.  It  is  our  hope  that  we  will  meet  the 
challenge  of  this  great  responsibility  by  approaching  this  measure  in  a 
manner  that  will  assure  the  achievements  of  a  needed  reform  bill,  and 
that  it  will  not  be  used  for  the  cynical  purpose  of  creating  a  "political 
issue." 

In  closing,  we  might  add  that  our  position  is  the  same  this  session  as 
it  was  last  session. 

It  is  our  sincere  belief  that  unless  legislation  is  sound  in  its  applica- 
tion, honest  in  its  initiation,  and  practical  in  its  operation,  it  should 
not  be  supported. 


1813 

When  a  person  compromises  with  something  he  believes  to  be  bad,  he 
is  destroying  the  foundations  for  doing  good. 

We  are  sure  that  we  were  not  elected  as  ]Members  of  Congress  to 
destroy  the  rights  of  employers  of  participate  in  the  liquidation  of  the 
labor  movement. 

We  are  just  as  sure  that  our  people  at  home,  both  in  industry  as  well 
as  labor,  not  forgetting  our  businessmen,  professionals,  and  farmers, 
want  reasonable  and  logical  proposals  to  be  passed  by  Congress.  This 
legislation  as  now  written  is  neither. 

Congressman  Perkins,  as  well  as  some  of  the  rest  of  us,  has  appended 
additional  views  on  other  aspects  of  the  proposed  legislation  not 
covered  in  this  statement. 
Resjpectfully  submitted. 

Adam  Clayton  Powell. 
Cleveland  M.  Bailey. 
Roy  W.  Wier. 
James  Roosevelt. 
Herbert  Zelenko. 
Elmer  J.  Holland. 
John  H.  Dent. 
Roman  C.  Pucinski. 


SEPARATE  VIEWS  OF  CARL  D.  PERKINS 

The  Labor  Management  Reporting  and  Disclosure  Act  which  the 
Committee  on  Education  and  Labor  reported  to  the  House  of  Repre- 
sentatives has  many  good  provisions.  I  have  felt  all  the  way  along 
that  the  Taft-Hartley  amendments  should  be  dealt  with  in  separate 
legislation  and  that  the  present  legislation  should  be  strictly  an  anti- 
racketeering  bill. 

I  appiT)ve  of  many  provisions  in  the  committee  bill,  including  the 
financial  reporting  and  disclosure  provision  (exempting  the  small  local 
unions),  the  provision  dealing  with  the  conflict  of  interest  by  union 
officials,  the  provision  dealing  with  loans  to  union  officers  from  union 
funds  or  by  management  bargaining  with  officers,  the  embezzlement 
provision,  and  a  provision  to  prohibit  criminals  until  voting  rights  are 
restored  to  hold  office. 

I  still  believe  that  it  is  better  to  bring  to  the  floor  antiracketeering 
legislation  dealing  with  provisions  of  this  type  in  a  separate  bill. 

Carl  D,  Perkins. 


DISSENTING  VIEWS 

We,  the  undersigned  members  of  the  committee,  are  convinced, 
beyond  any  doubt,  that  H.R.  8342  in  its  present  form  is  woefully 
inadequate  as  a  means  of  dealing  with  cnrniption  and  racketeering-  in 
the  labor-mnnafrement  field.  The  Republican  members  who  voted  to 
report  the  bill  did  so  with  strong  reservations,  but  thev  felt  it  essential 
that  the  House  be  given  the  opportunity  to  work  its  will  on  labor 
reform  legislation. 
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Througlxout  the  committee's  protracted  executive  sessions  on  this 
measure,  some  of  us  repeatedly  offered,  and  we  all  supported,  amend- 
ments to  make  the  bill  effective.  Almost  Avithout  exception  these 
amendments  were  summarily  rejected  by  a  majority  of  the  connnittee. 
On  the  other  hand,  we  were  confronted  time  and  time  again  with 
amendments  proposed  by  some  of  the  committee  which  clearly  were 
not  in  the  public  interest,  nor  in  the  best  interests  of  working  men  and 
women.  The  result  of  the  committee  action  is  a  bill  which  further 
weakens  the  already  weak  measure  passed  by  the  Senate  (S.  1555). 
Instead  of  directing  its  provisions  to  the  disease  itself,  the  bill  deals 
only  timorously  with  some  of  the  symptoms. 

MAJOR    I^TADEQUACIES    OF   THE   BILL 

The  bill  is  inadequate  for  the  following  principal  reasons : 

1.  Its  watered-down  bill  of  rights,  along  with  the  elimination  of 
adequate  enforcement  provisions,  rather  than  affording  adequate  pro- 
tecti,on  for  the  rights  of  union  members  virtually  gives  union  officers 
a  license  to  retaliate  against  members  who  asset  their  rights. 

2.  Its  provisions  with  respect  to  financial  reporting  by  labor  orga- 
nizations exempt  TO  percent  of  the  Nation's  unions  from  disclosing 
their  operations,  thereby  providing  a  glaring  loophole  through  which 
the  so-called  "paper''  unions  and  others,  which  have  been  shown  to 
be  corrupt,  can  escape  responsibility  for  reporting. 

3.  It  deals  unrealistically  with  the  so-called  "no  man's  land"  ques- 
tion— the  gap  between  the  jurisdiction  of  the  Federal  Government 
and  the  States  over  labor-relations  matters — by  giving  the  National 
Labor  Relations  Board  complete  and  exclusive  jurisdiction,  thus 
bypassing  the  States  even  on  labor-relations  matters  that  are  entirely 
local  in  character  and  have  little  or  no  effect  on  interstate  commerce. 

4.  It  does  not  effectively  eliminate  the  loopholes  in  the  present  ban 
against  secondary  boycotts  and  thus  fails  to  protect  many  employees, 
the  public,  and  innocent  third  parties  from  the  consequences  of  labor 
disputes. 

5.  It  does  not  effectively  deal  with  the  abusive  practices  of  some 
unions  which  engage  in  blackmail  organizational  picketing,  and 
thereby  fails  to  protect  the  right  of  employees  freely  to  join  or  form 
labor  unions  or  to  refrain  from  so  doing.  Neither  does  it  protect 
employers  from  continual  harassment. 

The  bill  is  deficient  in  many  other  respects  as  well.  In  fact,  the 
Senate-passed  measure  was  subjected  in  committee  to  well  over  100 
substantive  amendments,  most  of  which  were  of  the  watering-down 
type.  Yet  the  bill  could  be  made  an  effective  labor  reform  device  if 
it  w^ere  to  be  strengthened  by  elimination  of  the  major  inadequacies 
we  have  outlined  above.  Sound  public  policy  demands  legislative 
action  along  these  lines. 

The  President  of  the  United  States  has  specifically  recommended 
legislation  dealing  with  the  secondary  boycott,  organizational  picket- 
ing, and  the  "no  man's  land"  problems.  In  light  of  the  uncontro- 
verted  evidence,  we  are  thoroughly  convinced  that  no  substantial 
labor  reform  can  be  effected  unless  these  problems  are  dealt  with 
directly  and  positively.  Anything  short  of  that  will  only  perpetrate 
a  delusion  of  achievement  which  exists  not  at  all. 
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BILL    OF   RIGHTS 


The  Sonate-passed  bill  of  rights  has  been  all  but  rendered  meaning- 
less. Where  specifically  enumerated  rights  were  granted  to  members 
of  a  labor  organization,  such  i-ights  are  now  limited  to  those  which 
may  be  set  forth  in  the  constitution  and  bylaws  of  the  particular 
union.  Discrimination  against  groups  or  classes  of  members,  such 
as  that  in  locals  of  the  Operating  Eng-ineers  where  a  small  clique  may 
have  the  only  voting  rights  (e.g.,  see  Nassau  ami  Suffolk  Contractors 
Association,  118  NLRB  No.  19,  40  LRR:M  1146),  is  thus  made  legiti- 
mate so  long  as  done  in  coi\fonnity  with  the  constitution  and  bylaws 
of  the  local  union. 

The  limited  safeguards  in  the  Senate  bill  to  assure  union  members 
of  due  process  in  internal  union  disciplinary  proceedings  would  be 
further  limited  by  the  committee  bill  to  those  which  may  be  incor- 
porated in  the  miion  constitution  and  bylaws. 

One  of  the  most  serious  inadequacies  of  the  Senate  bill  is  the  lack 
of  any  effective  enforcement  procedure  to  protect  imion  members  from 
those  few  union  officials  who  fail  to  recognize  that  a  union  belongs  to 
its  membere.  Under  that  bill  the  individual  member  must  shoulder  the 
burden  of  litigation  costs  himself.  The  union  officer,  on  the  other  hand, 
have  the  entire  resources  of  the  union  at  their  disposal.  This  imprac- 
tical enforcement  method  is  weakened  still  further  in  the  committee 
bill.  The  Senate  bill  did,  however,  include  criminal  penalties  for  re- 
taliatory action  by  the  union,  H.R.  8342  eliminates  completely  the 
protection  and  leaves  the  individual  union  member  at  the  mercy  of 
corrupt  or  dishonest  officials  while  he  struggles  to  preserve  his  rights. 

The  experience  of  the  members  of  Local  597,  United  Association  of 
Journeymen  &  Apprentices  of  the  Plumbing  &  Pipe  Fitting  Industry, 
(record,  1131  et  seq.)  illustrates  the  weakness  of  the  "bill  of  rights." 
Local  597  has  jurisdiction  over  all  pipefitters  within  the  Greater  Chi- 
cago area.  Those  members  of  the  local  residing  in  northern  Indiana 
have  tried  for  years  to  secure  a  senarate  charter  to  avoid  beino;  con- 
trolled by  the  Chicago  members  who  are  greater  in  number  and  have 
separate  interests.  They  have  not  yet  even  succeeded  in  obtaining  a 
proper  investigation  of  their  requests  by  their  international  union. 
In  the  meantime  they  have  had  to  bear  the  full  burden  of  financing 
their  efforts  to  obtain  local  autonomy  and  they  have  continually  been 
subject  to  reprisals  by  the  local  officials. 

The  committee  bill  would  be  useless  to  them.  It  would  give  them 
the  rights  the  union  officials  wanted  them  to  have — nothing  more.  If 
they  attempted  to  exercise  these  limited  rights,  the  bill  would  permit, 
as  has  been  done  in  the  past,  the  union  officers  to  threaten  or  discipline 
the  members  of  the  group. 

REPORTING  AND  DISCLOSURE  PROVISIONS 

Tlie  reporting  and  disclosure  provisions  contain  most  of  the  faults 
of  the  Senate  bill  while  opening  a  loophole  through  which  a  majority 
of  local  labor  organizations,  including  the  notorious  "paper  locals," 
could  carry  on  improper  union  activities.  The  Senate  bill  permitted 
the  Secretary  to  exempt  unions  having  fewer  than  200  members  and 
gross  annual  receipts  of  less  than  $20,000,  The  committee  bill  makes 
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the  exemption  mandatory  for  unions  below  either  standard.  It  does 
not  permit  the  Secretary  to  require  reports  until  after  notice  and  hear- 
ing: and  then  only  if  the  membershi]")  has  boon  denied  the  "substiantial 
equivalent"  of  the  information  required.  Thus  a  union  which  qualifies 
for  either  exemption  and  need  make  no  reports  to  its  members  or  the 
Secretary.  Because  thousands  of  unions  are  involved  and  because  of 
the  unwieldy  procedure  required,  it  would  be  years  before  offondino; 
locals  could  be  made  to  disclose  the  information  required  by  the  report- 
ing provisions. 

If  labor  reform  is  to  be  accomplished  by  the  committee  bill,  its 
reporting  and  disclosure  provisions  must  bear  a  major  share  of  tlie 
burden.  Yet  the  exemption  excludes  a  majority  of  local  labor  organi- 
zations. Since  August  1,  1947,  well  over  43,000  unions  have  filed 
financial  reports  with  the  Secretary  of  Labor  and  furnished  them  to 
members.  If  the  committee  bill  were  to  be  enacted,  thousands  of 
these  unions  would  no  longer  need  file  reports  at  all  and  no'iie  would 
be  forced  to  furnish  them  to  their  members.  Instead,  they  would  need 
do  no  more  than  make  the  information  contained  in  the  report  arnil- 
dble  to  members.  It  is  difficult  to  understand  why  a  bill  purported 
to  protect  union  members  can  be  considered  to  do  so  when  it  deprives 
them  of  existing  rights. 

It  is  obvious  that  the  broad  exemption  would  deprive  millions  of 
American  workmen  of  the  opportunity  of  being  sufficiently  informed 
to  police  the  affairs  of  their  own  local  unions.  The  members'  need 
for  information  has  no  relation  to  the  size  of  their  union.  There  is 
no  reason  they  should  be  discriminated  against  because  their  miion 
happens  to  be  a  small  one. 

The  principal  arginnent  for  the  exemption  has  been  the  tremendous 
burden  which  a  requirement  to  file  would  place  on  small  unions.  ^>t 
thousands  of  small  locals  today  are  filing  financial  reports  and  other 
data  without  any  undue  burden.  In  any  event,  if  the  reporting  re- 
quirement proves  burdensome,  relief  can  readily  be  obtained  under 
the  provisions  of  the  bill  authorizing  simplified  reporting  forms  for 
small  unions. 

If  for  no  other  reason,  the  "paper  local"  problem  so  clearly  exposed 
by  the  McClellan  committee  should  be  ample  argument  against  any 
exemption.  Such  unions  have  few,  if  any,  members  and  little  or  no 
money  in  their  treasuries.  Yet,  they  have  been  one  of  the  most 
flagrant  devices  of  corrupt  officers  to  prey  on  working  men  and  women 
and  on  small  employers. 


"no  man's"  land 


The  committee  bill  attempts  to  resolve  the  jurisdictional  "no  man's" 
land  by  requiring  the  National  Labor  Relations  Board  to  assert  juris- 
diction over  all  cases.  Such  a  solution  is  unrealistic  and  impractical. 
We  believe  it  imsound  to  inject  the  Federal  Government  into  every 
labor  dispute,  regardless  of  its  impact  on  commerce.  The  best  inter- 
ests of  the  people  would  be  better  served  if  cases  which  are  local  in 
character  were  left  to  the  States. 

The  problem  in  this  area  arises  out  of  the  decision  of  the  IT.S. 
Supreme  Court  in  the  Guss  case  {Gus^  v.  TJtaJi  Lahor  Relations  Board, 
852  TT.S.  817) .  Prior  to  that  time,  the  National  Labor  Relations  Board 
handled  cases  which  substantially  affect  commerce.  The  States  covered 
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those  refused  by  the  Board.  Employers,  unions,  and  employees  Icnew 
which  law  applied.  It  was  a  system  which  worked  satisfactorily  for  all 
concerned.  The  need  today  is  to  reestablish  clear  lines  of  authority 
between  the  Federal  Government  and  the  States. 

AMENDMENTS  TO  THE  LABOR-MANAGEMENT  RELATIONS  ACT  OF   194  7 

We  are  gratified  that  the  committee  abandoned  the  fiction  that 
amendments  to  the  Labor-Management  Relations  Act,  1947,  in  the 
area  of  secondary  boycotts  and  organizational  or  recognition  picketing 
are  of  a  peculiar  character  having  nothing  to  do  with  labor  reform. 
We  are  gratified  also  that  the  committee  has  recognized  the  necessity 
for  new  legislation  in  both  areas.  We  regret,  however,  that  the  provi- 
sions of  the  committee  bill  are  not  only  inadequate  to  correct  the  boy- 
cott and  picketing  abuses  disclosed  in  the  hearings  held  by  the  joint 
subcommittees  of  this  committee  and  of  the  McClellan  committee  but, 
in  some  respects,  actually  weaken  existing  law. 

Secondary  boycotts 

The  committee  bill  restates  an  amendment  adopted  during  the 
Senate  debate,  which  outlaws  '"hot  cargo"  contracts  on  the  part  of 
common  carriers  subject  to  the  Interstate  Committee  Act.  This  amend- 
ment was  a  minor  step  in  the  right  direction.  However,  the  committee 
bill  included  a  proviso  of  obscure  meaning  which  could  be  interpreted 
to  nullify  the  entire  amendment  and  to  weaken  existing  law.  By  omis- 
sion the  committee  bill  would  seem  to  put  a  stamp  of  approval 
upon  all  other  "hot  cargo"  arrangements.  For  example,  since  the 
Teamsters  have  organized  the  warehouses,  they  could  easily  evade  the 
limited  ban  in  the  Committee  bill  by  forcing  "hot  cargo"  agreements 
upon  warehouse  employers. 

In  addition,  the  bill  legalizes  the  secondary  boycott  at  common 
construction  sites  and,  in  doing  so,  uses  language  which  weakens  exist- 
ing law  by  extending  the  definition  of  a  common  situs.  Neutral  em- 
ployers and  employees  at  a  common  construction  site  are  provided 
no  protection.  For  example,  it  is  now  illegal  for  a  union,  such  as  the 
Teamsters,  to  picket  a  general  contractor  with  whom  it  has  an  agree- 
ment and  with  whom  there  is  no  dispute,  in  order  to  force  the  general 
contractor  to  cease  doing  business  with  or  get  rid  of  a  subcontractor 
with  whom  the  union  is  having  a  labor  dispute,  lawful  or  unlawful. 
(See  NLRB  v.  Local  1^7,  Teamsters,  CA  5,  234  Fed.  2d  296;  38  LRRM 
2224.) 

Nothing  is  done  in  the  committee  bill  to  prevent  coercion  of  em- 
ployers, inducement  of  single  individuals,  or  inducement  of  persons 
not  presently  employees  under  the  definition  in  the  Labor-Manage- 
ment Relations  Act,  1947.  Few,  if  any,  of  the  scores  of  secondary- 
boycott  cases  outlined  in  the  testimony  before  the  committee  would 
have  been  aifected  by  the  provisions  of  the  bill.  For  example,  the 
bill  would  provide  no  relief  to  a  manufacturer  whose  employees  have 
selected  one  labor  organization  but  wliose  products  are  customarily 
installed  by  a  second  union  which  has  boycotted  the  manufacturer's 
]:)roduct  (testimony  of  F.  C.  Sawyer,  Burt  Manufacturing  Co.,  Akron 
Ohio,  record,  515  et  seq.).  Nor  would  it  protect  employees  and  their 
employer  from  a  union  which,  after  decisively  rejected  in  an  NLRB 
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representation  election,  coerces  the  employers'  customers  to  cease 
doing  business  with  the  employer  in  order  to  force  recognition  of  the 
union  (testimony  of  J,  B.  McKibbon,  Jr.,  Mar- Jac  Poultiy  Co.,  Gaines- 
ville, Georgia,  record,  649  et  seq.).  A  multitude  of  similar  examples 
may  be  found  in  even  a  casual  reading  of  the  record  of  the  hearings 
held  by  this  committee  and  by  the  McClellan  committee. 

Hundreds  of  employees  in  these  cases  suffered  serious  interference 
with  their  rights  to  deal  collectively,  and  both  employees  and  employ- 
ers have  suffered  serious  financial  loss. 

Blackmail  organizational  'picketing 

The  committee  bill  offers  virtually  no  protection  against  blackmail 
picketing.  The  evil  of  such  picketing  lies  in  its  interference  with  the 
employees'  freedom  of  choice  in  selecting  a  bargaining  agent.  When 
the  economic  pressure  of  an  organizational  picket  line  threatens  the 
existence  of  their  jobs  and  their  employer's  business,  employees  have 
no  real  opportunity  to  make  a  free  choice. 

The  committee  bill,  in  effect,  may  weaken  existing  law.  In  the 
Curti8  Brothers  line  of  cases  (119  NLRB  232;  41  LRKM  1025),  the 
National  Labor  Relations  Board  banned  picketing  by  a  union  after 
a  lost  Board  election.  The  committee  bill  would  undercut  these  deci- 
sions by  permitting  the  union  rejected  by  the  employees  to  resume 
picketing  after  only  9  months.  In  other  words,  a  union  would  be 
allowed  to  apjjly  the  economic  pressure  which  results  from  picketing 
to  coerce  not  only  the  employer,  but  more  important,  to  coerce  the 
employees  who  do  not  wish  to  be  represented  by  the  picketing  union. 

CONCLUSION 

For  the  reasons  outlined  above,  we  intend  to  support  on  the  floor 
of  the  House  the  so-called  Landrum-Griffin  bill  (H.R.  8400  and  H.R. 
8401).  Only  in  tliis  way,  we  are  convinced,  can  we  enact  legislation 
adequate  to  protect  the  working  men  and  women  of  America,  and  the 
public  they  serve,  against  corrupt  union  officials. 

Carroll  D.  Kearns. 

Joe  Holt. 

Stuyvesant  Wainwright. 

Peter  Frelinghuysen,  Jr. 

William  H.  Ayres. 

Robert  P.  Griffin. 

John  A.  Lafore,  Jr. 

Edgar  W.  Hiestand. 

Albert  H.  Quie. 


ADDITIONAL  STATEMENT  BY  HON.  PHIL  ]M.  LANDRUM 
AND  HON.  ROBERT  P.  GRIFFIN 

The  Joint  Subcommittee  on  Labor-Management  Reform  Legis- 
lation, on  which  we  have  served  as  cochairman  and  coranking  minority 
member,  respectfully,  recently  concluded  lengthy  hearings  which 
began  last  March.  We  took  extensive  testimony  on  the  need  for 
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legislation  to  curb  racketeering,  corruption,  and  abuse  of  power  now 
widespread  in  the  labor-management  field. 

The  evidence  presented  in  our  hearings,  supplementing  as  it  did  the 
dramatic  disclosures  of  the  McClellan  committee,  demonstrated  con- 
chisively  that  prompt  and  effective  action  must  be  taken  by  Congress 
if  the  American  people — and  particularly  the  working  men  and  women 
of  our  Nation — are  to  be  safeguarded  from  exploitation  and  abuse. 

We  had  entertained  high  hopes  that  the  full  Committee  on  Educa- 
tion and  Labor  would  report  a  meaningful  and  effective  reform  bill 
to  meet  this  pressing  need.  Unfortunately,  despite  the  diligent 
efforts  of  many  members,  the  bill  reported  by  the  committee  falls  far 
short  of  the  mark  and  fails  to  come  to  grips  realistically  with  the 
problems. 

We  believe  that  union  members  and  the  public  demand,  and  have 
a  right  to  expect,  better  and  more  effective  legislation  than  the  com- 
mittee bill.  In  our  opinion,  this  subject  is  so  serious  and  the  need 
is  so  great  that  we  cannot  afford  partisanship.  In  that  spirit,  we  have 
joined  in  sponsorship  of  a  bipartisan,  or  nonpartisan,  substitute  bill 
(H.R.  8400-H.Il.  8401)  which,  in  our  best  judgment,  represents  the 
kind  of  a  bill  the  committee  should  have  reported. 

The  substitute  bill  is  moderate  but  effective.  It  is  not  punitive  or 
extreme. 

We  believe  the  substitute  at  least  meets  minimum  recommendations 
of  Senator  McClellan  and  that  it  is  generally  in  line  with  the  proposals 
of  the  President. 

The  substitute  bill  restores  the  "teeth"  in  the  Senate-passed  bill 
which  were  extracted  by  the  House  committee,  and  it  adds  important 
and  necessary  provisions  to  deal  directly  with  abuses  left  untouched 
by  the  committee  bill. 

In  general,  the  substitute  is  framed  on  the  bill  reported  by  the 
committee;  we  ha^-e  retained  tlie  committee's  technical  amendments 
and  many  other  features  of  the  committee  bill  which  make  a  con- 
tribution to  an  effective  labor  reform  measure.  There  are  no  "stran- 
gers" in  our  substitute  bill ;  every  provision  was  thoroughly  considered 
by  the  full  committee. 

*  Principal  differences  between  our  substitute  bills  (H.R.  8400  and 
H.R.  8401 )  and  the  committee  bill  are  summarized  below : 

1.  Title  I  of  the  substitute,  the  bill  of  rights  for  union  members,  is 
essentially  the  bill  of  rights  in  S.  1555  as  it  passed  the  Senate.  Those 
who  try  to  pin  a  "union-busting"  label  on  our  bill  of  rights  will  be 
pinning  the  same  label  on  90  Members  of  the  other  bodv. 

2.  Titles  II,  III,  IV,  V,  and  VI  of  the  substitute,  dealing  with 
reporting,  trusteeships,  elections,  and  other  safeguards,  are  almost 
identical  to  the  provisions  in  the  committee  bill  except  for  these  impor- 
tant differences :  (a)  The  committee  bill  automatically  exempts  nearly 
70  percent  of  all  the  labor  organizations  in  the  country  from  reporting. 
The  substitute  removes  the  exemption  and  requires  all  unions  to  report 
but  provides  that  the  Secretary  may  prescribe  simplified  forms  for 
smaller  unions;  (h)  the  substitute  restores  the  language  of  section  213 
in  the  Senate-passed  bill  relating  to  extortionate  picketing  in  place  of 
the  confusing  revision  represented  by  section  602  of  the  committee 
bill ;  (c)  section  607  of  the  Senate-passed  bill  which  provided  criminal 
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enforcement  of  rights  guaranteed  under  the  act  was  stricken  by  the 
House  committee.  The  substitute  (in  sees.  609  and  610)  restores  the 
sense  of  the  Senate  provision  but  makes  it  clear  that  criminal  sanctions 
apply  only  when  rights  are  denied  through  the  use  of  force  or  violence. 

3.  Title  VII  of  the  substitute  bill  contains  a  number  of  amend- 
ments to  the  Taft-Hartley  Act  including  provisions  to  deal  with  such 
problems  as  jurisdictional  "no  man's  land,-'  blackmail  organizational 
picketing,  hot  cargo,  and  other  loopholes  in  the  Taft-Hartley  ban 
against  secondary  boycotts.  Other  amendments  to  the  Taft-Hartley 
Act  in  title  VII  provide  (a)  for  certification  without  election  of  unions 
in  the  building  and  construction  industry  where  there  is  a  prior  his- 
tory of  collective  bargaining,  (h)  that  a  representation  election  to  oust 
a  lawfully  recognized  union  cannot  be  held  during  an  economic  strike 
for  1  year  upon  the  petition  of  an  employer  or  for  6  months  upon 
the  ]3etition  of  another  union. 

Like  the  committee  bill,  the  substitute  repeals  the  non-Communist 
affidavit  requirement  in  the  Taft-Hartley  Act,  but  makes  it  a  criminal 
offense  for  any  person  to  serve  as  an  officer  of  a  union  if  he  is  a  Com- 
munist, or  has  been  a  Communist  within  5  years  prior  to  such  service. 

The  issues  are  drawn  and  the  question  now  is  whether  the  American 
people  control  the  Congress  or  whether  it  is  controlled  by  a  few  labor 
bosses  and  special  interest  groups.  We  hope  the  American  people 
will  rally  now  as  never  before  in  support  of  those  who  are  trying  to 
pass  effective  labor  reform  legislation. 

Phil  M.  Landrum. 
EoBERT  P.  Griffin. 


SUPPLEMENTARY  VIEWS 

It  is  illogical,  sheer  hypocrisy  and  something  that  can  never  be 
explained  properly  to  the  public  for  any  Member  of  Congress  to  vote 
for  a  bill  of  rights  in  any  legislation  that  does  not  include  a  civil  rights 
clause. 

This  legislation  has  a  bill  of  rights  without  any  guarantee  of  civil 
rights.  As  it  first  came  to  us  from  the  other  body,  it  did  include  some 
mention,  but  woefully  inadequate,  of  equal  rights.  This  was  struck 
out  in  committee  upon  the  motions  of  two  members.  We,  therefore, 
believe  that  if  there  is  to  be  a  bill  of  rights  in  this  legislation  it  must 
most  assuredly  include  a  guarantee  of  equal  rights — the  right  of  every 
workingman  to  join  a  union  and  not  to  be  segregated  within  that  union 
because  of  race,  creed,  color,  or  national  origin. 

At  present,  there  are  2,500,000  men  belonging  to  the  labor  organiza- 
tions of  America  who  are  self-segregated  in  an  un-American  ghetto 
from  which  are  banned  the  rest  of  the  workers  of  America  because  of 
their  race,  creed,  color,  or  national  origin.  This  pattern  is  not  peculiar 
to  the  South,  but  exists  throughout  every  section  of  America.  It  is 
not  monopolized  by  any  one  particular  segment  of  the  trade  union 
movement  but  is  found  in  varying  degrees  in  many  nationals  and  many 
locals. 
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We,  therefore,  believe  that  this  must  be  clarified.  To  pass  a  bill  of 
rights  section  without  a  civil  rights  clause  would  do  immeasurable 
harm  not  only  to  the  labor  movement  but  to  the  cause  of  democracy  in 
our  land. 

Respectfully  submitted. 

Adam  C.  Powell, 
Roy  W.  Wier, 
James  Roosevelt, 
Herbert  Zelenko, 
Elmer  J.  Holland, 
LuDwiG  Teller, 
John  H.  Dent, 
DoMiNicK  V.  Daniels, 

Meinbers  of  Congress. 

SUPPLEMENTARY  VIEWS 

The  86th  Congress  is  properly  of  a  mind  to  enact  an  effective  labor- 
management  reform  law.  Full  reporting  and  disclosure  of  union 
finances,  the  protection  of  unions  and  management  against  racketeer- 
ing, and  the  safeguarding  of  union  members'  democratic  rights  through 
such  means  as  secret  ballot  elections  and  the  regulation  of  discipli- 
nary proceedings  against  union  members — these  and  related  objectives 
are  mandatory  subjects  for  legislation. 

The  revealed  and  pressing  need  for  such  legislation  prompted  me  to 
propose,  as  a  compromise  bill,  H.R.  7811.  The  purpose  of  my  bill 
H.R.  7811  has  been  to  strike  at  evil  and  wrongdoing  in  the  labor- 
management  field  without  impairing  the  integrity  of  the  collective 
bargaining  process.  Management  and  the  public  interest  will  suffer 
grievously  if  honest  and  responsible  union  officials  are  hampered  in 
their  efforts  to  avert  needless  strikes,  to  arive  at  fair  collective  bar- 
gaining settlements,  to  live  up  to  the  terms  of  collective  bargaining 
agreements. 

The  stability  of  union-management  relations  in  this  country  derives 
in  part  from  the  statutory  concept  of  the  exclusive  bargaining  repre- 
sentative in  an  appropriate  bargaining  unit,  and  the  wide  acceptance 
of  the  union  shop.  Both  of  these  mechanisms  impose  limitations  on 
minority  factions.  Both  are  often  absent  from  the  collective  bar- 
gaining systems  of  European  democratic  countries;  their  absence 
accounts  for  a  good  measure  of  the  instability  of  union-management 
relations  in  those  countries.  On  balance,  therefore,  we  espouse  them 
or  at  all  events  allow  them  to  exist  as  a  matter  of  American  national 
policy,  because  we  believe  that  the  institutions  created  by  our  free 
vokmtary  collective  bargaining  system  require  somewhat  more  flexi- 
ble accommodations  than  those  w^hich  make  up  our  traditional  pre- 
cepts of  democracy  in  the  political  field. 

If  the  loudmouth,  the  subversive,  or  the  neurotic  were  to  take  over 
at  union  meetings  or  in  the  complicated  field  of  union-management 
relations,  the  resulting  strife  might  shake  the  very  foundation  of  our 
great  production  machine  upon  which  not  only  our  own  prosperity 
but  the  freedom  of  the  world  depends. 
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It  simpl}'  will  not  do,  in  these  circumstances,  to  test  a  labor-man- 
agement reform  proposal  by  asking  simply  whether  it  is  "weak*'  or 
"strong."  This  is  claptrap,  helpful  perhaps  as  a  political  harangue 
for  those  who  are  adept  at  semantics  but  hardly  responsive  to  the 
needs  of  a  fair  labor-management  reform  law.  Proposed  laws  to  out- 
law or  regulate  strikes  are  sometimes  referred  to  as  "strong"  by  per- 
sons who  fail  to  consider  that  limiting  economic  strikes  might  require 
corresponding  regulations  of  business  and  free  enterprise.  "Strong" 
Federal  laws  are  proposed  in  disregard  of  the  existence  of  effective 
legal  regulation  by  the  States.  And  enforcement  of  individual  rights 
is  supposed  to  be  "strong"  when  the  remedy  is  at  the  instance  of  the 
Government  through  the  Secretary  of  Labor  or  other  agency  or 
official ;  we  seem  to  forget  for  the  moment  that  our  courts  are  still 
open  to  redress  wrongs,  and  that  private  enforcement  of  rights  may 
be  more  effective  because  the  individual  can  prosecute  his  claim  with- 
out Government  permission.  Catch  phrases  do  not  help  in  the  serious 
business  of  resolving  deep-seated  conflicts. 

jSTor,  in  fairness  to  the  problem  of  working  out  remedies  for  wrong- 
doing and  corruption,  ought  we  at  the  same  time  and  in  the  same  law 
deal  with  Taft-Hartley  amendments  (both  the  so-called  "labor 
sweeteners"  and  the  proposals  to  reduce  the  effectiveness  of  concerted 
union  activities)  which  deal  not  with  labor-management  reform  but 
with  labor-management  policy.  One  should  not  be  allowed  either  to 
infect  the  other  or  to  be  given  in  exchange  for  the  other.  The  atmos- 
phere created  by  considering  proposals  to  cu)'b  racketeering  is  not  a 
good  one  for  considering  long-pending  controversies  over  the  bound- 
aries of  honest  concerted  activities.  Accordingly,  my  bill  H.E.  7811 
omitted  these  Taft-Hartley  labor-management  policy  amendments, 
and  limited  itself  to  the  knotty  problems  of  reform. 

In  sum,  we  should  not  in  pursuing  the  legitimate  cause  of  reform 
weaken  the  integrity  of  union-management  relations  conducted  by 
strong  and  decent  unions  with  free  management. 

Our  committee  was  faced  with  a  historic  opportunity  when  it 
undertook  to  write  a  labor-management  reform  bill.  Much  of  its 
product,  H.R.  8342,  is  commendable.  I  do  not  question  the  sincerity 
of  mv  committee  colleagues  and  I  am  aware  of  their  arduous  Avork. 
I  feel  dutybound  to  say,  however,  that  the  committee  failed  to  grasp 
its  great  opportunity,  paid  insufficient  heed  to  the  beneficial  committee 
system  of  the  House,  and  has  placed  the  American  system  of  free 
private  collective  bargaining  in  peril. 

H.R.  8342  has  been  favorably  reported  to  the  House  by  a  vote 
of  16  to  14.  Ten  Democrats  voted  for  so  reporting  the  bill  out, 
10  voted  against  doing  so.  The  bill  does  not  bear  the  name  of  our 
chairman  as  its  sponsor.  Another  one  of  our  Democratic  committee 
members  voted  to  report  the  bill  favorably  to  the  House  but  at 
the  same  time  publicly  stated  he  opposed  the  bill,  and  that  he  in- 
tended to  cosponsor  a  complete  substitute  for  the  committee  bill. 
The  six  Republican  members  who  voted  to  i-eport  H.R.  8342  favorably 
to  the  House  have  publicly  stated  they  were  opposed  to  it,  but  voted 
for  it  solely  to  get  it  before  the  House  so  they  could  seek  to  alter  it. 

Thus,  only  8  of  the  30  members  of  our  committee  favor  the  bill 
which  has  nevertheless  been  favorably  reported  to  the  House  floor. 
Was  it  not  our  responsibility  to  perservere  in  efforts  to  work  out  a 
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bill  which  at  least  a  majority  of  our  committee  would  defend  on  the 
House  floor?  If  this  is  not  what  our  House  committee  system,  means, 
then  it  means  nothing. 

H.E.  8352  is  a  substantial  improvement  over  S.  155  (the  Kennedy- 
Ervin  bill),  the  Senate-passed  labor-management  reform  bill  which 
our  committee  used  as  a  basis  for  its  deliberations.  A  substantial 
number  of  the  100-odd  amendments  we  adopted  to  S.  1555  came 
from  my  bill,  H.K.  7811.  Keducing  the  excessive  powers  of  the  Secre- 
tary of  Labor,  as  we  did  in  our  committee  bill  H.R,  831:2,  is  in  line 
with  our  traditions  which  favor  the  diffusion  of  power,  will  save  the 
taxpayer  many  millions  of  dollars  annually  without  impairing  the 
basic  objectives  of  the  proposed  law,  and  will  permit  individuals  to 
prosecute  their  own  cases  in  the  courts  without  having  to  obtain 
permission  of  a  Government  agent  or  official  to  do  so.  The  so-called 
bill  of  right  for  union  members  is  more  realistic,  places  greater 
responsibility  upon  unions  themselves  to  cast  their  constitutions  in 
terms  calculated  to  protect  the  rights  of  members  and  affords  unions 
an  opportunity  in  the  first  instance  to  remedy  transgressions.  And 
H.R.  8342  somewhat  abates  the  tendency  of  S.  1555  to  go  overboard  in 
writing  dragnet  cumulative  criminal  penalties  for  various  wrong- 
doings already  remedied  specifically.  My  motion  to  excise  from  S. 
1555  its  title  VH  (the  controversial  Taft-Hartley  amendments)  was, 
however,  defeated;  ill-conceived  provisions  and  vaguely  defined  lan- 
guage were  retained  and  realities  of  union  structures  and  collective 
bargaining  practices  were  often  ignored. 

I  shall  make  known  on  the  floor  of  the  House  the  specific  details  of 
my  objections  to  H.R.  8342.  I  point  out  here,  however,  that  most 
of  the  amendments  which  our  committee  adopted  to  S.  1555  were 
addressed  to  those  of  its  provisions  which  were  added  on  the  Senate 
floor.  The  committee  members,  at  least  the  Democratic  members,  ap- 
parently agreed  that  the  adoption  of  a  host  of  alterations  to  a  com- 
mittee bill  on  the  floor  is  not  a  sound  way  to  draft  legislation.  Yet 
this  is  precisely  w^hat  our  comjnittee  has  laid  the  foundation  for  doing, 
by  reporting  out  to  the  House  floor  a  bill  favored  by  only  8  of  its  30 
members.  I  fervently  hope  that  the  House,  in  its  deliberations  on  the 
needed  labor-management  reform  bill,  will  exercise  wisdom,  restraint 
and  a  sense  of  understanding  of  the  American  system  of  collective 
bargaining. 

LuDwiG  Teller. 


ADDITIONAL  VIEWS 

After  adequate  hearings  and  discussion,  H.R.  8342  finally  came  out 
of  the  House  Committee  on  Education  and  Labor  on  July  23. 

The  Kennedy-Ervin  bill,  S.  1555,  was  used  as  a  sketchy  blueprint 
and  more  than  105  amendments  were  offered.  Approximately  100 
were  adopted  and  each  and  every  one  weakened  the  Kemiedy-Ervin 
bill,  insofar  as  protection  of  workers,  union  and  nonunion,  and  the 
public  generally  were  involved. 

On  July  27,  H.R.  8400  was  introduced  in  the  House  by  Mr.  Lan- 
drum,  of  Georgia,  and  Mr.  Griffin,  of  Michigan. 
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Wliether  other  members  of  the  committee  on  either  the  majority 
or  the  minority  side  knew  what  was  in  H.R.  8400  until  July  28,  I  do 
not  know. 

I  do  know  that  no  hearings  were  held  on  it.  There  was  no  discus- 
sion of  it  by  the  committee. 

Its  terms  were  carefully  guarded  not  only  from  the  public  generally, 
but  from  other  members  of  the  committee. 

Knowing  that  a  substitute  of  some  kind  would  be  proposed  by  the 
Republicans  on  the  committee,  I  suggested  in  the  Republican  con- 
ference that  the  substitute  be  given  to  the  committee  before  H.R.  8342 
was  reported  out,  in  order  that  the  committee  might  discuss  it,  its 
contents  become  generally  known. 

Yesterday,  when  I  obtained  a  copy,  and  later  when  it  was  explained 
on  the  floor  by  those  who  apparently  sponsored  its  drafting,  was  my 
first  opportunity  to  know  what  was  in  it. 

Yesterday,  we  were  busy  most  of  the  afternoon  and  until  after 
7  o'clock  with  mutual  security,  appropriation  bill,  1960,  which  carries 
an  appropriation  of  more  than  $?>  billion. 

It  was  not  mitil  late  last  night  that  I  had  an  opportunity  to  even 
casually  examine  H.R.  8400. 

Apparently,  H.R.  8400  is  made  of  a  combination  of  paragraphs 
from  the  McClellan  bill,  from  the  so-called  administration  bill,  from 
the  Barden  bill,  from  the  Kearns  bill,  and  several  others. 

From  the  examination  which  I  was  able  to  make,  and  it  was  but  a 
sketchy  one,  H.R.  8400  appears  to  be  a  remedy  for  most  of  the  wrongs 
which  have  been  inflicted  upon  the  people  (notwithstanding  the  Taft- 
Hartley  Act  and  the  Hobbs  amendment  to  an  act  to  protect  trade 
and  commerce  against  interference  by  violence,  threats,  coercion,  or 
intimidation,  approved  June  18,  1934)  since  the  enactment  oP  thp. 
Wagner  Act  of  1935. 

The  people  are  demanding  relief  from  the  abuses  disclosed  by  the 
McClellan  and  other  congressional  committees  and  their  rightful 
demands  should,  in  at  least  substantial  measure,  be  complied  with. 

H.R.  8400,  notwithstanding  its  illegitimacy,  is  far  preferable  to 
H.R.  8342. 

Perfection  in  legislation  probably  will  never  be  attained.  It  is 
my  hope  that  if  the  Kennedy-Ervin  bill  is  reported  to  the  House  by 
the  Rules  Committee,  it  will  be  adequately  amended.  If  not  so 
amended,  that  H.R.  8400,  if  amended,  should  be  adopted.  Time  does 
not  permit  suggesting  necessary  amendments  to  either,  as  I  was  notified 
that  noon  today  was  the  deadline  for  the  filing  of  minority  views  and 
no  one  of  the  minority  asked  me  for  any  suggestions  as  to  those  views 
until  this  morning  at  9  :30  a.m. 

My  hasty  perusal  of  the  bill  suggests  that  attention  should  be 
■called  to  section  702,  page  64,  of  the  Kennedy  bill,  introduced  by 
Mr.  Elliott.  That  carries  a  provision  permitting  the  employer  and 
the  emploj^ees  in  the  construction  industry  to  enter  into  an  agreement 
forcing  an  employee  to  join  the  union  and  meet  its  financial  require- 
ments within  7  days  (under  the  Taft-Hartley  Act  it  was  30  days). 

H.R.  8400.  by  section  702,  page  60  (forgets  the  7  days),  permits  the 
employer  and  the  employee  in  the  construction  industry  to  enter  into 
a  similar  contract  under  circumstances  giving  the  union  a  closed  shop, 
which  means  that  by  agreement  the  union  is  given  control  over  jobs 
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and  through  its  own  rules  and  regulations  over  the  contributions 
which  the  individual  members  shall  make  to  the  union. 

Experience  has  demonstrated  tliat  there  are  a  few  crooked  em- 
ployers, just  as  there  are  a  few  crooked  union  leaders. 

It  is  obvious  to  those  Avho  have  observed  carefully  what  has  been 
happening  in  the  last  20  years  that  there  are  some  employers  who,  like 
some  union  leaders,  are  willing  to  sell  labor,  that  is  human  efforts,  at 
the  bargaining  table  just  as  slave  labor  was  formerly  sold  on  the 
auction  block,  wdth  the  exception  that  the  selling  and  buying  is  limited 
to  the  construction  industry. 

To  some  today  labor  seems  to  be  merchandise.  With  this  provision 
in  the  bill  the  price  of  construction  goes  up,  the  price  of  highways, 
other  public  construction  jobs,  is  boosted,  and  the  man  who  would 
build  or  bu}^  a  home  finds  the  price  beyond  his  reach,  except  as  the 
Government  enacts  legislation  making  it  i^ossible  for  him  to  buy 
(eventually  lose,  or  mortgage)  a  home. 

It  is  my  hope  that  the  Kules  Committee  will  afford  ample  oi3p)or- 
tunity  for  debate,  that  eventually  the  House  will  report  out  a  bill,, 
giving  fair  and  adequate  protection  to  all  whose  interests  are  involved. 

None  of  the  bilb  so  far  introduced  or  considered  carries  a  provision 
protecting  the  public  against  strikes,  which  adversely  afl'ect  public 
utilities — legislation  which  even  JMeany,  head  of  the  AFL-CIO,  as  a 
witness  before  our  committee  testified  w^as  fair  and  necessary,  and 
which  years  ago  w^as  introduced  by  me. 

If  H.R.  8342  is  not  adequately  amended,  and  I  assume  it  will  not  be, 
H.R.  8400  should  be  substituted. 
Respectfully, 

Clare  E.  Hoffman. 


38.  (86th  Congress,  1st  Session,  House  of  Representatives, 

Report  No.  1147) 


LABOR-MANAGEMENT  REPORTING  AND  DISCLOSURE 

ACT  OF  1959 

September  3,  1959. — Ordered  to  be  printed 

Mr.  Barden,  from  the  U.S.  CongToss,  Houso,  committee  of  conference, 

sul^niittecl  the  following 

CONFERENCE  REPORT 

[To  accompany  S.  1555] 

The  committee  of  conference  on  the  disagreeing  votes  of  the  two 
Houses  on  the  amendment  of  the  House  to  the  bill  (S.  1555)  to  provide 
for  the  reporting  and  disclosure  of  certain  financial  transactions  and 
administrative  practices  of  labor  organizations  and  employers,  to  pre- 
vent abuses  in  the  administration  of  trusteeships  by  labor  organiza- 
tions, to  provide  standards  with  respect  to  the  election  of  officers  of 
labor  organizations,  and  for  other  purposes,  having  met,  after  full  and 
free  conference,  have  agreed  to  recommend  and  do  recommend  to  their 
respective  Houses  as  follows : 

That  the  Senate  recede  from  its  disagreement  to  the  amendment  of 
the  House  and  agree  to  the  same  with  an  amendment  as  follows : 

In  lieu  of  the  matter  proposed  to  be  inserted  by  the  House  amend- 
ment insert  the  following : 

SHORT  TITLE 

Sectiox  1.  This  Act  rnay  he  cited  as  tlie  '•''Ldbor-'Manageineiit  Ue- 
2>ort'ing  and  Disclosure  Act  of  J0o9''\ 

DECLARATION   OF  FINDINGS,  PURPOSES,  AND  POLICY 

Sec.  2.  {a)  The  Congress  finds  that.,  in  the  public  interest^  it  continues 
to  he  the  responsihility  of  the  Federal  Government  to  protect  ein- 
ployees'  rights  to  organize.,  choose  their  oivn  representati'ves.  hargain 
coUectively.,  and  otherxmse  engage  in  concerted  activities  for  their  mu- 
tual aid  or  pyrotection;  that  the  relations  between  employers  and  labor 
organizations  and  the  millions  of  worhers  they  represent  have  a  sub- 
stantial impact  on  the  commerce  of  the  Nation;  and  that  in  order  to 
accomplish  the  objective  of  a  free  floio  of  coinmerce  it  is  essential  thai 
labor  organizations,  employers,  and,  their  officials  adhere  to  the  highest 
standards  of  responsibility  and  ethical  conduct  in  administering  the 
affairs  of  their  organizations,  particularly  as  they  affect  labor-munuge- 
nient  relations. 

(1826) 
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(h)  The  Congress  further  finds,  from  recent  investigations  in  the 
lahor  and  management  fields,  that  there  have  been  a  number  of  in- 
stances of  hreach  of  trust,  corruj)tion,  disregard  of  the  rights  of  indi- 
vidual employees,  and  other  failures  to  observe  high  standards  of  re- 
sponsibility and  ethical  conduct  uihich  require  further  and  supple- 
mentary legislation  that  ivill  afford  necessary  protection  of  the  rights 
and  interests  of  employees  and,  the  public  generally  as  they  relate  to 
the  activities  of  labor  organizations,  employers,  labor  relations  consult- 
ants, and  their  officers  and  representatives. 

(c)  The  Congress,  therefore,  further  finds  and  declares  that  the  en- 
actment of  this  Act  is  necessary  to  eliminate  or  prevent  improper  prac- 
tices on  the  part  of  labor  organizations,  employers,  lahor  relations 
consultants,  and  their  officers  and  representatives  v)hich  distort  and 
defeat  the  2)olicies  of  the  Labor  Management  Relations  Act,  191/7,  as 
amended,  and  the  Railioay  Labor  Act,  as  amended,  and  have  the  tend- 
ency or  necessary  effect  of  burdening  or  obstructing  commerce  by  (1) 
i7npairing  the  efficiency,  safety,  or  operation  of  the  instrumentalities  of 
commerce ,'  {2)  occurring  in  the  current  of  commerce ;  {3)  materially 
affecting,  restraining,  or  controlling  the  fioio  of  raw  materials  or  manu- 
factured or  processed  goods  into  or  from  the  channels  of  commerce,  or 
the  prices  of  such  materials  or  goods  in  commerce ;  or  (4)  causing 
diminution  of  employment  and  usages  in  such  volume  as  substantially 
to  impair  or  disrupt  the  market  for  goods  flowing  into  or  from  the 
channels  of  commerce. 

DEFINITIONS 

Sec.  3.  For  the  purposes  of  titles  I,  II.  Ill,  IV,  V  {except  section 
505) ,  and  VI  of  this  Act— 

{a)  '"Commerce"'''  means  trade,  traffic,  commerce,  transportation, 
transmisison,  or  communication  among  the  several  States  or  betineen 
any  State  and  any  place  outside  thereof. 

(b)  ''^ State'"'  includes  any  State  of  the  United  States,  the  District  of 
Columbia,  Puerto  Rico,  the  Virgin  Islands,  American  Samoa,  Guam, 
Wake  Islamd,  the  Canal  Zone,  and  Outer  Continental  Shelf  lands  de- 
fined in  the  Outer  Continental  Shelf  Lands  Act  {43  U.S.C.  1331-131,3) . 

(c)  ^'Industry  affecting  commerce'''  means  any  activity,  business,  or 
industry  in  commerce  or  in  which  a  labor  dispute  uiould  hinder  or  ob- 
struct commerce  or  the  free  flora  of  commerce  and  includes  any  activity 
or  industry  '"'■  affecting  commerce''''  loithin  the  nneaning  of  the  Labor 
Management  Relations  Act,  19Jf7,  as  ame^tuled,  or  the  Railway  Labor 
Act.  as  amended. 

(d)  '"'' Person"'''  includes  one  or  more  individuals,  lahor  organizations, 
partnerships,  associations,  corporations,  legal  representatives,  mutual 
companies,  joint-stock  companies,  trusts,  imincorp orated  organiza- 
tions, trustees,  trustees  in  bankruptcy,  or  receivers. 

(e)  '"'' Employer"'''  m.eans  any  employer  or  any  group  or  association  of 
employers  engaged  in  an  industry  affecting  commerce  {1)  which  is., 
with  respect  to  employees  engaged  in  an  industry  affecting  commerce, 
an  employer  vnthin  ihe  meaning  of  any  law  of  the  United  States  re- 
lating to  the  employment  of  any  employees  or  {2)  which  may  deal  with 
any  lahor  organization  concerning  grievances,  lahor  disputes,  laages, 
rates  of  pa.y.  hours  of  employmevt,  or  conditions  of  niork.  and  includes 
any  person  acting  directly  or  indirectly  as  an  employer  or  as  an  agent 
of  an  employer  in  relation  to  an  employee  but  does  not  include  the 
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United  States  or  any  corporation  wholly  owned  hy  the  Government  of 
the  United  States  or  any  State  or  political  subdivision  thereof. 

(/)  ^^ Employee''''  7neans  any  hidividual  employed  hy  an  employer^ 
and  includes  any  individual  ivhose  work  has  ceased  as  a  consequence  of^ 
or  in^  connection  with,  any  cun-'ent  labor  dispute  or  because  of  any 
unfair  labor  practice  or  because  of  exclusion  or  expulsion  from  a  labor 
organization  in  any  manner  or  for  any  reason  inconsistent  with  the 
requirements  of  this  Act. 

{g)  ^''Labor  dispute'"'  includes  any  controversy  concerning  terms, 
tenure,  or  conditions  of  employment,  or  concerning  the  association  or 
representation  of  persons  in  negotiating,  fixing,  maintainirig,  chang- 
ing, or  seeking  to  arrange  terms  or  conditions  of  emqjloyment,  regard- 
less of  wliether  the  disputants  stand  in  the  proximate  relation  of 
employer  and  employee. 

(h)  ^'' Trusteeship)''^  means  any  receivership,  trusteeship,  or  other 
method,  of  supervision  or  control  whereby  a  labor  organization  suspends 
the  autonomy  otherwise  available  to  a  subordinate  body  under  its 
constitution  or  bylaws. 

(i)  '"''Labor  organization''''  means  O'  labor  organization  engaged  in  an 
industry  affecting  commerce  and  includes  any  organization  of  any 
kind,  any  agency,  or  employee  representation  committee,  group,  as- 
sociation, or  plan  so  engaged  in  which  employees  participate  and 
u^hich  exists  for  the  purpose,  in  whole  or  in  part,  of  dealing  with  em- 
ployers concerning  grievances,  lahor  disputes,  wages,  rates  of  pay, 
hours,  or  other  terms  or  conditions  of  employment,  and  any  conference, 
general  committee.  )ornt  or  system  hoard,  or  joint  council  so  engaged 
which  is  subordinate  to  a  national  or  inteimational  lahor  organization, 
other  than  a  State  or  local  central  body. 

(j)  A  labor  organization  shall  be  dceined  to  be  engaged  in  an  in- 
dustry affecting  commerce  if  it — 

[1)  is  the  certified  representative  of  employees  under  the  pro- 
vision's of  the  National  Lahor  Relations  Act,  as  amended,  or  the 
Railway  Lahor  Act,  as  amended;  or 

{2)  although  not  certified,  is  a  national  or  international  lahor 
organization  or  a  local  lahor  organization  recognized  or  acting 
as  the  renresentative  of  employees  of  an  employer  or  employers 
engaged  in  an  industry  affecting  commerce ;  or 

(S)  has  chartered  a  local  labor  organization  or  subsidiary  body 
which  is  representing  or  actively  seeking  to  represent  employees 
of  employers  within  the  meaninq  of  paragraph   (1)   or  {2);  or 

(4)  has  been  chartered  by  a  lahor  organization  representing  or 
actively  seeking  to  represent  employees  within  the  meaning  of 
paragraph  (1)  or  (2)  as  the  local  or  suhordinate  body  through 
lohich  such  employees  may  enjoy  memhership  or  become  affiliated 
with  su/jh  labor  organization:  or 

(5)  is  a  conference,  general  committee^  joint  or  system  board,  or 
joint  council,  svhordinate  to  a  national  or  international  labor 
organization.,  v^hich  includes  a  labor  organization  engaged  in  an 
industry  affecting  commerce  ivithin  the  meaning  of  any  of  the 
preceding  paragraphs  of  this  subsection,  other  than  a  State  or 
local  central  body. 

{k^   '■'■Serret  ballot'"'  means  the  expression  by  ballot,  voting  machine., 
or  otherivise.  hut  in  no  event  by  proxy ^  of  a  choice  with,  respect  to  any 
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election  or  vote  taken  upon  any  matter^  ichich  is  cast  in  such  a  manner 
that  the  person  expressing  such  choice  camnot  he  identified  loith  the 
choice  expressed. 

(l)  ^''Tmst  in  lohich  a  labor  organization  is  interested''''  means  a 
tmst  or  other  fund  or  organization  {1)  tohich  was  created  or  estah- 
li-^hed  hf/  a  lahor  organization,  or  one  or  more  of  the  trustees  or  one 
or  more  memhers  of  the  governing  hody  of  iclvich  is  selected  or  ap- 
pointed hy  a  labor  organization,  and  (2)  a  primary  purpose  of  -which 
is  to  pi'ovide  henefits  for  the  members  of  such  labor  organization  or 
their  henefieiarics. 

(m)  '•'•Lahor  relations  considtanf  means  any  person  ivho,  for  com- 
pensation, advises  or  represents  an  employer,  employer  organization^ 
or  labor  organization  concerning  employee  organizing,  concerted 
activities,  or  collective  hargaininq  activities. 

(n)  ^'•Oflcer''  means  any  constitutional  officer,  any  pe7'son  authorized 
to  perform  the  functions  of  president,  vice  president,  secretary, 
treasurer,  or  other  executive  functions  of  a  labor  org anizat'ion,  and  any 
member  of  its  e.xecutive  hoard  or  similar  governing  hody. 

(o)  '•''Memher''  or  '•'•memher  in  good  standing'''' ,  lohen  used  in  ref- 
erence to  a  lahor  organization,  includes  any  person  who  has  fulfilled 
the  requirements  for  memhership  in  such  organization,  and  who  neither 
has  voluntarily  withdrawn  from  memhership  nor  has  been  expelled 
or  suspended  from  memhership  after  aq^propriate  proceedings  con- 
sistent loith  lawful  provisions  of  the  constitution  and  hylaios  of  such 
organization. 

( p)  '•^l^ecretory'''  means  the  Secretary  of  Labor. 

(g)  '•''Ofp.cer,  agent,  shop  steward,  or  other  representative''\  ivhen 
used  with  respect  to  a  labor  organization,  includes  elected  officials  and. 
hey  administrative  personnel,  whether  elected  or  appointed  {such 
a.s  business  agents,  heads  of  departm-ents  or  m,ajor  units,  and  organizers 
who  exercise  substantial  independent  authority),  hut  does  not  in- 
clude salaried  nonsupervisory  professional  staff,  stenographic,  and 
service  personnel. 

(r)  '■'•District  court  of  the  United  States''^  men<ns  a  United  States 
district  court  and  a  United  States  court  of  any  place  subject  to  the 
jurisdiction  of  the  United  States. 

TITLE  I— BILL  OF  RIGHTS  OF  MEMBERS  OF  LABOR 

ORGANIZATIONS 

BILL   OF  RIGHTS 

Sf:c.  101.  (a)  (!)  Equal  Rights. — Every  memher  of  a.  lahor  organi- 
zation shall  have  equal  rights  atid  privileges  within  such  organization 
to  nominate  candidates,  to  vote  in  elections  or  referendums  of  the 
lahor  oraanization,  to  attend  memhership  meetings,  a.nd  to  particinate 
in  the  deliberations  and  voting  upon  the  business  of  stcch  meetings, 
subject  to  reasonable  rulss  and  regulations  in  such  organizations 
constitution  and  bylaws. 

(2)  Freedom  of  Speech  and  Assembly. — Every  member  of  any 
labor  orqanization  shall  have  the  right  to  meet  and  assemble  freely 
w'th  other  members ;  and  to  express  a:ny  views,  arqument«.  or  opinions; 
and  to  express  at  meetings  of  the  lahor  organization  his  vieu\s,  upon 
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candidates  in  an  election  of  the  lahor  organization  or  wpon  any  husl- 
ness  properly  hefore  the  meeting^  subject  to  the  organization's  es- 
tahlisJied  and  reasonable  rules  pertaining  to  the  conduct  of  meetings: 
Provided^  That  nothing  herein  shall  he  construed  to  imqjair  the  right 
of  a  lahor  organization  to  adopt  and  enforce  reasonable  rules  as  to 
the  responsibility  of  every  member  toward  the  organization  as  an 
institution  and  to  his  refraining  from  conduct  that  would  interfere 
with  its  performance  of  its  legal  or  contractural  obligations. 

(S)  Dues,  Initiation  Fees,  ami  Assessments. — Except  in  the  case 
of  a  federation  of  national  or  inteimational  labor  organizations,  the 
rates  of  dues  and  initiation  fees  payable  by  members  of  amy  lahor  or- 
ganization in  effect  on  the  date  of  encvctment  of  this  Act  shall  not  be 
increa.sed,  and  no  general  or  special  assessment  shall  be  levied  upon 
such  members,  except — 

{A)  in  the  case  of  a  local  labor  organization.,  (i)  by  majoi^ty 
■vote  by  secret  ballot  of  the  members  in  good  standing  voting  at  a 
general  or  special  membership  meeting,  after  reasonable  notice  of 
the  intention  to  vote  upon  such  question,  or  (ii)  by  majority  vote 
of  the  mcmhers  in  good  standing  voting  in  a  memhei^hip  ref- 
erendum conducted  by  secret  ballot;  or 

(B)  in  the  case  of  a  labor  organization,  other  than  a  local  labor 
organization  or  a  federation  of  national  or  international  lahor 
organizations,  (?')  by  majority  vote  of  the  delegates  voting  at  a, 
regular  convention,  or  at  a,  special  convention  of  such  labor 
organization  held  upon  not  less  than  thirty  days''  written  notice 
to  the  principal  office  of  each  local  or  constituent  lahor  organiza- 
tion entitled  to  such  notice,  or  (ii)  by  majority  vote  of  the  mem- 
bers in  good  standing  of  such  labor  organization  voting  in  a  mem- 
bership referendum  conducted  by  secret  ballot,  or  (iii)  by  maorify 
vote  of  the  members  of  the  executive  board  or  similar  governing 
body  of  such  labor  organization,  pursuant  to  express  authority 
contained  in  the  constitution  and  bylaws  of  such  lahor  organiza- 
tion: Provided,  That  such  action  on  the  part  of  the  executive 
hoard  or  similar  governing  body  shall  be  effective  only  until  the 
next  regular  convention  of  such  labor  organization. 

{If.)  Protection  of  the  Right  To  Sue. — No  labor  organization  shall 
limit  the  right  of  any  member  thereof  to  institute  an  action  in  any  court, 
or  in  a  proceeding  before  any  administrative  agency,  irrespective  of 
rvhether  or  not  the  lah>or  organization  or  its  officers  are  named  as  de- 
fendants or  respondents  in  such  action  or  proceeding ,  or  the  right  of 
any  memher  of  a.  labor  organization  to  appear  as  a  witness  in  any 
judicial,  administrative,  or  legislative  proceeding ,  or  to  petition  any 
legislature  or  to  communicate  with  any  legislator:  Provided,  That 
any  such  memher  may  he  required  to  exhaust  reasonahle  hearing 
procedures  {hut  not  to  exceed  a  four-month  lapse  of  time)  ivithin 
such  organization,  before  instituting  l^egal  or  administrative  jrroceed- 
ings  against  such  organizations  or  any  officer  thereof:  And  provided 
furtlier,  That  no  interested  employer  or  em^ployer  association  shall 
directly  or  indirectly  finance,  encourage,  or  participate  in,  except  as  a 
party,  any  such  action,  proceeding,  appearance,  or  petition. 

{5)  Safeguards  Against  Improper  Disciplinary  Action. — No 
memher  of  any  lahor  organization  may  be  fined,  suspended,  expelled,  or 
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otheriDise  disciplined  except  for  nonpaymeni  of  dues  hy  such  orcjaniza- 
tion  or  hy  any  officer  thereof  unless  such  member  has  been  {A)  served 
with  written  specific  charges;  (B)  given  a  reasonable  time  to  prepare 
his  defense;  (C)  affo7-dedafidl  and.  fair  hearing. 

(b)  Any  provision  of  the  constitution  and  bylaws  of  any  labor  or- 
ganization luhich  is  inconsistent  with  the  provisions  of  this  section 
shall  be  of  no  force  or  ejfect. 

CIVIL  EyPORCEMENT 

Sec.  102.  Any  person  ivhose  rights  secured  by  tlie  provisions  of  this 
title  have  been  infringed  by  any  violation  of  this  title  may  bring  a  civil 
action  in  a  district  court  of  the  United  States  for  su^h  relief  {including 
injunctions)  as  may  be  appropriate.  Any  such  action  against  a  labor 
organization  shall  he  brought  in  the  district  court  of  the  United  States 
for  the  district  where  the  alleged  violation  occurred.^  or  cohere  the  prin- 
cipal office  of  such  labor  organization  is  located. 

retentio:n  of  existing  rights 

Sec.  103.  Nothing  contained,  in  this  title  shall  limit  the  rights  and 
rem,edies  of  any  member  of  a  labor  organization  under  any  State  or 
Federal  law  or  before  any  court  or  other  tribunal^  or  under  the  consti- 
tution and  bylaiDS  of  any  lahor  organization. 

RIGHT  TO   COPIES  OF  COLLECTIVE  BARGAINING  AGREEMENTS 

Sec.  104-  a  shall  be  the  duty  of  the  secretary  or  corresponding  prin- 
cipal officer  of  each  labor  organization.,  in  the  ca^e  of  a  local  labor  or- 
ganization., to  foriuard  a  copy  of  each  collective  bargaining  agreement 
made  by  such  lahor  organization  ivith  any  employer  to  any  employee 
loho  requests  such  a  copy  ami  lohose  rights  as  such  employee  are  di- 
rectly affected  by  s^uch  agreement,  and  in  the  case  of  a  labor  organiza- 
tion other  than  a  local  labor  organization,  to  foricard  a  copy  of  any 
such  agreement  to  each  constituent  unit  which  has  memhers  directly 
affected  by  sucli  agreement;  and  such  officer  shall  maintain  at  the  prin- 
cipal office  of  the  labor  organization  of  tvhich  he  is  an  officer  copies  of 
any  such  agreement  made  or  received  by  such  labor  organization^ 
lohich  copies  shall  be  available  for  inspection  by  any  memher  or  by  any 
employee  whose  rights  are  affected  by  such  agreement.  The  jn'ovisions 
of  section  210  shall  be  applicable  in  the  enforcement  of  this  section. 

INFORMATION  AS   TO   ACT 

Sec.  105.  Every  labor  organization  shall  inform  its  members  concern- 
ing the  provinons  of  this  Act. 

TITLE  II— REPORTING  BY  LABOR  ORGANIZATIONS, 
OFFICERS  AND  EMPLOYEES  OF  LABOR  ORGANIZA- 
TIONS, AND  EMPLOYERS 

REPORT   OF  LABOR   ORGANIZATIONS 

Sec.  201.  (a)  Every  labor  organization  shall  adopt  a  constitution 
and  bylaws  and  shall  file  a  copy  thereof  with  the  Secretary,  together- 
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with  a  report^  signed  hy  its  president  and  secretarij  or  corTesponding 
■^incipal  officers^  containing  the  following  information — 

{1)   the  name  of  the  labor  organization^  its  mailing  address,  and 
any  other  address  at  lohich  it  maintains  its  principal  office  or  at  lohich 
it  keeps  the  records  referred  to  in  this  title; 
{2)   the  name  and  title  of  each  of  its  officers; 

{3)  the  initiation  fee  or  fees  required  from,  a  new  or  transfen-ed 
•member  and  fees  for  u'ork  permits  required  by  the  reporting  labor 
organization; 

(4)  the  regular  dues  or  fees  or  other  periodic  payments  required, 
to  remain  a  inember  of  the  reporting  labor  organization;  and 

(S)  detailed  statements,  or  references  to  specif c  provisions  of 
documents  fled  under  this  subsection  which  contain  such  statements, 
showing  the  provision  made  and  procedures  folloioed  with  respect  to 
each  of  the  follouiing:{A)  qualifcaiions  for  or  resti'^ictions  on  mem- 
he7^ship,  (B)  levying  of  assessments.  (0)  'participation  in  insurance 
or  other  bene  ft  plans,  i^D)  authorization  for  disbursement  of  funds 
of  the  labor  organizations.  {E)  audit  of  fnancial  transactions  of  the 
labor  organization,  (F)  the  calling  of  regular  and  special  meetings, 
{Q)  the  selection  of  offcers  and  stewards  and  of  any  representatives 
to  other  bodies  composed  of  labor  organizations^  representatives,  loith 
a  specif-G  statement  of  the  mariner  in  which  each  o-jfcer  was  elected, 
appointed,  or  otherwise  selected.  (TI)  discipline  or  removal  of  officers 
or  agents  for  breaches  of  their  trust,  (/)  imposition  of  fnes,  sus- 
pensions, and  expidsions  of  memhers,  including  the  grounds  for  such 
action  and  any  provision,  made  for  notice,  hearing,  judgment  on  the 
evidence,  and,  appeal  procedures,  (./)  authorization  for  bargaining 
demands,  (K)  ratifcation  of  contract  terms,  (L)  authorization  for 
strikes,  and  (31)  issuance  of  icork  permits.  Any  change  in  the  informa- 
tion required  by  this  subsetion  shal  le  reported  to  the  Secretary  at  the 
time  the  reporting  labor  organiza,tion  fles  loith  the  Secretary  the 
annual  fnancial  report  required  by  suhsection  (b). 

(b)  Eveinf  labor  organization  shall  fie  annually  with  the  Secretary 
a  fnancial  report  signed,  by  its  president  and  treasurer  or  coj^e- 
sponding  principal  offcers  containing  the  following  information  in 
such  detail  as  may  be  necessary  axicurately  to  disclose  its  fnaneial  con- 
dition and  operations  for  its  preceding  fscal  year — 

(i)  assets  and  liabilities  at  the  beginning  and  end  of  the  fscal 
year; 

{2)  receipts  of  any  kind  and  the  sources  thereof ; 
(3)  salary,  allowances,  and  other  direct  or  indirect  disburse- 
ments {including  reimbursed  expenses)  to  each  oificer  and  also 
to  each  em,ployee  icho,  during  such  fscal  year,  received  more  than 
$10,000  in.  the  aggregate  from  such  labor  organization  and  any 
other  lahor  oraanization  affiliated,  with  it  or  with  which  it  is 
affliated,  or  which  is  affiliated  with  the  same  national  or  inter- 
national labor  organization ; 

(^)  direct  and  indirect  loans  made  to  amy  officer^  employee,  or 
memher,  which  aggregated  more  than,  $250  during  the  fscal  year, 
together  with  a  statement  of  the  purpose,  security,  if  any,  and 
OD'angements  for  repayment : 

(5)  direct  and  indirect  loans  to  any  business  enterprise,  to- 
gether with  a  statement  of  tlie  purpose,  security,  if  any.  and 
arrangements  for  repayment;  and 
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(6)   other  disbursements  made  by  it  including  the  purposes 
thereof;  all  in  sicch  oategories  as  the  secretary  may  prescrihe. 

(c)  Every  labor  organization  required  to  submit  a  report  under  this 
title  shall  make  available  the  information  required  to  be  contained  in 
such  report  to  all  of  its  inembers^  and  every  such  labor  organization 
and  its  ojpcers  shall  be  under  a  duty  enforceable  at  the  suit  of  any 
member  of  such  organization  in  any  State  court  of  competent  juris- 
diction or  in  the  district  court  of  the  United  States  for  the  district  in 
tvhich  such  labor  organization  maintains  its  principal  oijice^  to  peimiit 
such  member  for  just  cause  to  exainine  any  books^  records^  and  accounts 
necessary  to  verify  such  report.  The  court  in  such  action  '/nay,  in  its 
discretion,  in  addition,  to  any  judgment  awarded  to  the  plaintiff  or 
plaintiffs,  alloxo  a  reasonable  attorney's  fee  to  be  paid  by  the  de- 
fendent,  and  costs  of  the  action. 

(d)  Subsections  (/),  {g),and  (h)  of  section  9  of  the  National  Labor 
Relations  Act,  as  amended,  are  hereby  repealed. 

(e)  Clause  (i)  of  section  8(a)  (3)  of  the  National  Labor  Relations 
Act.  as  amended,  is  amended  by  striking  out  the  following:  '''and  has 
at  the  time  the  agreement  was  made  or  within  the  preceding  ttoelve 
months  received  from  the  Board  a  notice  of  compliance  with  sections 
9{f),{g),{hy\ 

REPORT  OF  OFFICES  AND  EMPLOYEES   OF  LABOR   ORGANIZATIONS 

Sec.  202.  {a)  Every  officer  of  a  labor  organizatimi  and  every  em- 
ployee of  a  labor  organization  {other  than  an  emqdoyee  performing 
exclusively  clerical  or  custodial  services)  shall  file  with  the  Secretary 
a  signed  report  listing  and  describing  for  his  preceding  fscal  year — 

(1)  any  stock,  bond,  security,  or  other  interest,  legal  or  equi- 
table, \ohich  he  or  his  spouse  or  minor  child  directly  or  indirectly 
held  in,  and  any  income  or  any  other  benefit  with  monetary  value 
{including  reimbursed  expenses)  v)hich  he  or  his  spouse  or  minor 
child  derived  directly  or  indirectly  from,  an  employer  ivhose 
employees  such  labor  organization  represents  or  is  actively  seeking 
to  represent,  except  payments  and  other  benefits  received  as  a  bona, 
fide  employee  of  such  employer; 

(2)  any  transaction  in  xchich  he  or  his  spouse  or  minor  child 
engaged,  directly  or  indirectly,  involving  any  stock,  bond,  secu- 
rity, or  loan  to  or  from,  or  otiier  legal  of  equitable  interest  in  the 
business  of  an  employer  lohose  employees  such  labor  organization 
represents  or  is  actively  seeking  to  represent; 

{3)  any  stock,  bond,  security,  or  other  interest,  legal  or  equitable., 
which  he  or  his  spouse  or  minor  child,  directly  or  indirectly  held 
in,  and  any  income  or  any  other  benefit  with  monetary  val/ue 
{including  reimbursed  expenses)  lohich  he  or  his  spouse  or  minor 
child  directly  or  indirectly  derived  from,  any  business  a  sub- 
stantial part  of  which  consists  of  buying  from,  sell  or  leasing  to,  or 
otherwise  dealing  vdth,  the  business  of  an  employer  uliose  em- 
ployees such  labor  organization  represents  or  is  actively  seeking 
organization ; 

(4)  cmy  stock,  bond,  security,  or  other  interest,  legal  or  equi- 
table, which  he  or  his  spouse  or  minor  child  directly  or  indirectly 
held  in,  and  any  income  or  any  other  benefit  with  monetary 
value  {including  reimbursed  expenses)  which  he  or  his  spouse 
or  minor  child  directly  or  indirectly  derived  from,  a  business  any 
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-part  of  which  consists  of  huying  from,  or  selling  or  leasing 
directly  or  indirectly  to,  or  otherioise  dealing  loith  such  labor 

organization; 

{5)  any  direct  or  indirect  business  transaction  or  arrangement 
between  him  or  his  spouse  or  minor  child  and  any  empoyer  whose 
employees  his  organization  represents  or  is  actively  seeking  to 
represent,  except  work  performed  and  payments  and  benefits 
received  as  a  bona  fide  employee  of  such  employer  and  except 
purchases  aiid  sales  of  goods  or  services  in  the  regular  course  of 
business  at  prices  generally  available  to  any  employee  of  such 
employer;  and 

{6)  any  payment  of  money  or  other  thing  of  value  {including 
reimbursed  expenses)  which  he  or  his  spouse  or  minor  child  re- 
ceived directly  or  indirectly  from  any  employer  or  any  person 
who  acts  as  a  labor  relations  consultant  to  an  employer,  except 
payments  of  the  kinds  referred  to  in  section  302 {c)  of  the  Labor 
Manrtgement  Relations  Act,  19If7,  as  amended, 
(b)  The  provisions  of  paragraphs  (1),  (2),  (3),  (4),  and  (5),  of 
'Subsection  (a)  shall  not  be  construed  to  require  any  such  oificer  or 
employee  to  report  his  bona  fide  investments  in  secunties  traded  on  a 
securities  exchange  registered  as  a  national  securities  exchange  under 
the  Securities  Exchange  Act  of  193 J^,,  in  shares  in  an  investment  com- 
pany registered  under  the  Investment  Company  Act  of  191^.0,  or  in 
securities  of  a  puhlic  utility  holding  company  registered  under  the 
Public  Utility  Holding  Company  Act  of  11935,  or  to  report  any  income 
derived,  therefrom. 

{c)  Nothing  contained  in  this  section  shall  be  construed  to  require 
any  officer  or  employee  of  a,  labor  oragnization  to  file  a  report  under 
subsection  (a)  unless  he  or  his  spouse  or  minor  child  holds  or  has  held 
am,  interest,  has  received  income  or  any  other  benefit  with  monetary 
value  or  a  loan,  or  has  engaged  in  a  transaction  described  therein. 

REPORT  OF  EMPLOYERS 

Sec.  203.  (a)  Every  employer  who  in  any  fiscal  year  made — 

{1)  any  payment  or  loan,  direct  or  indirect,  of  money  or  other 
thing  of  value  {including  reimbursed  expenses) ,  or  any  promise  or 
agreement  therefor,  to  any  labor  organization  or  officer,  agent, 
shop  steward,  or  other  representative  of  a  labor  organization,  or 
employee  of  any  labor  organization,  except  {A)  payments  or  loans 
made  by  any^  national  or  State  bank,  credit  union,  insurance 
com.pany,  savings  and  loan  association  or  other  credit  institution 
and  {B)  payments  of  the  kind  referred  to  in  section  302 {c)  of  the 
Labor  Management  Relations  Act  of  191^7,  as  amended; 

{2)  any  payment  {including  reimbursed  expenses)  to  any  of  his 
employees,  or  any  group  or  committee  of  such  employees,  for  the 
purpose  of  causing  such  employee  or  group  or  committee  of  em- 
ployees to  persuade  other  employees  to  exercise  or  not  to  exercise, 
or  as  the  manner  of  exercising,  the  right  to  organize  and  bargain 
collectively  through  representatives  of  their  own  choosing  unless 
such  payments  were  contemporaneously  previously  disclosed  to 
such  other  employees ; 
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(3)  any  eaependiture,  during  the  fsadl  year^  where  an  object 
thereof^  directly  or  indirectly^  is  to  interfere  with^  restrain^  or 
coerce  employees  in  the  exercise  of  the  right  to  organize  and 
hargcmi  collectively  through  representatives  of  their  own  choosing, 
or  is  to  obtain  information  concerning  the  activities  of  employees 
or  a  labor  organization  in  connection  with  a  labor  dispute  involv- 
ing such  employer,  except  for  use  solely  in  conjunction  %oith  an 
administrative  or  arbitral  proceeding  or  a  criminal  or  civil  judi- 
cial proceeding; 

(4)  any  agreement  or  arrangement  'with  a  labor  relations  con- 
sultant or  other  independent  contractor  or  organization  pursuant 
to  which  such  person  undertakes  activities  ivhere  an  object  there- 
of, directly  or  indirectly,  is  to  persuade  employees  to  exercise  or 
not  to  exercise,  or  persuade  employees  as  to  the  manner  of  exercis- 
ing, the  right  to  organize  and  bargain  collectively  through  repre- 
sentatives of  their  oion  choosing,  or  undertahes  to  supply  such  em- 
ployer with  information  concerning  the  activities  of  employees  or 
a  labor  organization  in  connection  with  a  labor  dispute  involving 
such  employer,  except  information  for  use  solely  in  conjunction 
loith  an  administrative  or  arbitral  proceeding  or  a  criminal  or 
civil  judicial  proceeding ;  or 

{5)  any  payment  {including  rehnbursed  expenses)  pursuant  to 
an  agreement  or  arrangement  described  in  subdivision  (4)/ 
shall  file  with  the  Secretary  a  report,  in  a  form  prescribed  by  him, 
signed  by  its  president  and  treasurer  or  corresponding  prijicipal 
officers  showing  in  detail  the  date  and  amount  of  each  such  payment, 
loan,  promise,  agreement,  or  arrangement  and  the  name,  address,  and 
position,  if  any,  in  arvy  florin  or  lahor  organization  of  the  person  to 
whonfi  it  was  made  and  a  full  explanation  of  the  circwmstances  of  all 
such  payments,  including  the  terms  of  any  agreement  or  utidersta.nd- 
ing  pursuant  to  loMch  they  were  made. 

(b)  Every  person  who  pursuant  to  amy  agreement  or  arrangement 
with  an  employer  undertakes  activities  where  an  object  thereof  is, 
directly  or  indirectly — 

{1)  to  persuade  employees  to  exercise  or  not  to  exercise,  or 
persuade  employees  as  to  the  manner  of  exercising ,  the  right  to 
organize  and  bargain  collectively  through  representatives  of  their 
own  choosing ;  or 

('2)   to  supply  an  employer  with  information  concerning  the 
activities  of  employees  or  a  labor  organization  in  connection  toith  a 
lahor  dispute  involving  such  employer,  except  information  for  use 
solely  in  conjunction  icith  an  administrative  or  arbitral  proceed- 
ing or  a  criminal  or  civil  judicial  proceeding ; 
shall  file  within  30  days  after  entering  into  such  agreement  or  an^range- 
ment  a  report  with  the  Secretary,  signed  by  its  president  and  treasurer 
or  corresponding  principal  oncers,  containing  the  name  under  lohich 
such  person  is  engaged  in  doing  business  and  the  address  of  its  prin- 
cipal offl.ce,  and  a  detailed  statement  of  the  terms  and  conditions  of  such 
agreement  or  arrangement.  Every  such  person  shall  file  annually,  with 
respect  to  each  fiscal  year  during  which  payments  ivere  made  as  a  restilt 
of  such  an  agreement  or  ar^'-angemsnt,  a  report  ivith  the  Secretary, 
signed  by  its  president  and  treasurer  or  corresponding  principal  officers. 
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conta'mirig  a  statement  {A)  of  its  receipts  of  any  kind  from  employers 
on  account  of  labor  relations  advice  or  serviecs,  designating  the  sources 
thereof^  and  (B)  of  its  dishursements  of  any  khul,  in  connection  with 
such  serinces  and  the  purposes  thereof .  In  each  such  case  such  informa- 
tion shall  he  set  forth  in  such  categories  as  the  Secretary  may  prescribe, 
(c)  Nothing  in  this  section  shall  be  construed  to  require  any  em- 
ployer or  other  person  to  file  a  report  covering  the  services  of  such  per- 
son by  reason  of  his  giving  or  agreeing  to  give  advice  to  such  employer 
or  representing  or  agreeing  to  represent  such  employer  before  any 
court.,  adminstrative  agency.,  or  tribunal  of  arbitration  or  engaging  or 
agreeing  to  engage  in  collective  bargaining  on  behalf  of  such  employer 
with  respect  to  wages.,  hours.,  or  other  terms  or  conditions  of  employ- 
ment  or  the  negotiation  of  an  agreement  or  any  question  arising 
thereunder. 

{d)  Nothing  contained  in  this  section  shall  be  construed  to  require 
an  employer  to  file  a  report  under  subsection  (a)  unless  he  has  made  an 
expenditure.,  payment.,  loan.,  argeement.,  or  arrangement  of  the  kind 
described  therein.  Nothing  contained  in  this  section  shall  be  construed 
to  require  any  other  person  to  file  a  report  under  subsection  (b)  imless 
he  was  a  party  to  an  agreenment  or  arrangement  of  the  kind  described 
therein. 

(e)  Nothing  contained  in  this  section  shall  be  construed  to  require 
any  regular  officer.^  supervisor^  or  employee  of  an  employer  to  file  a  re- 
port in  connection  with  services  rendered  to  such  employer  nor  shall 
any  employer  be  required  to  file  a  report  covenng  expenditures  made 
to  any  regular  officer.,  supervisor.,  or  employee  of  an  employer  as  com- 
penmtion  for  service  as  a  regular  officer.,  supervisor.,  or  employee  of 
such  employer. 

(/)  Nothing  contained  in  this  section  shall  be  construed  as  an  amend- 
ment to.,  or  modif  cation  of  the  rights  protected  by\  section  8(c)  of  the 
National  Labor  Relations  Act,  as  amended. 

(g)  The  tenn  '■'■interfere  with^  restrain.,  or  coerce''''  as  used,  in  this 
section  means  interference,  restraint,  and  coercion  which,  if  done  with 
respect  to  tlie  exercise  of  rights  guaranteed  in  section  7  of  the  National 
Labor  Relations  Act,  as  amended.,  would.,  under  section  8{a)  of  such 
Act.,  constitute  an  unfair  labor  practice. 

ATTORNEY-CLIENT  COMMUNICATIONS  EXEMPTED 

Sec.  20 Jf.  Nothing  contained  in  this  Act  shall  be  construed  to  require 
an  attor^iey  loho  is  a.  member  in  good  standing  of  the  bar  of  any  State, 
to  include  in  any  report  required  to  be  fled  pursuant  to  the  provisions 
of  this  Act  any  iyi formation  which  was  lawfully  communicated  to  such 
aMorney  by  any  of  his  clients  in  the  course  of  a  legitimate  attorney- 
client  relationship. 

REPORTS  MADE  PUBLIC  INFORMATION 

Sec.  W5.  (a)  The  contents  of  the  reports  and  documents  fled  with 
the  Secretary  pursuant  to  sections  201.,  202,  and  203  shall  be  public 
information,  and  the  Secretary  may  publish  any  information  arid  data, 
which  he  obtains  pursuant  to  the  provisions  of  this  title.  The  Secretary 
may  use  the  infoi^nation  and  data  for  statistical  and  research  purposes, 
aiul  compile  and  publish  such  studies,  analyses,  reports,  and  surveys 
hased  thereon  as  he  may  deem,  appropriate. 
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(b)  The  Secretary  shall  hy  regulation  make  reasonable  provision 
for  the  inspection  and  exa'mination,  on  the  request  of  any  person,  of 
the  information  and  data  contained  in  any  report  or  other  document 
-filed  loith  him  pursuant  to  section  201,  '■!02.  or  203. 

{c)  The  Secretary  shall  by  regidation  provide  for  the  furnishing  by 
the  Department  of  Lahor  of  copies  of  reports  or  other  documents  fled 
laith  the  Secretary  pursuant  to  this  title,  upon  payment  of  a  charge 
based  upon  the  cost  of  the  service.  The  Secretary  shall  make  available 
without  payment  of  a  charge,  or  require  any  person  to  furnish,  to  such 
State  agency  as  is  designated  by  laAo  or  by  the  Governor  of  the  State 
in  xohich  such  person  has  his  principal  place  of  business  or  headquar- 
ters, upon  recquest  of  the  Governor  of  such  State,  copies  of  any  reports 
and  documents  filed  by  such  person  with  the  Secretary  'pursuant  to 
section  201,  202  or  203,  or  of  information  and  data  contained  therein. 
No  person  shall  be  required  by  reaso7i  of  any  lata  of  any  State  to  fur- 
nish to  any  officer  or  agency  of  such  State  any  infoi^mation  included  in 
a  report  filed  by  such  person  with  the  Secretary  pursuant  to  the  pro- 
visions of  this  title,  if  a  copy  of  such  report,  or  of  the  portion  thereof 
containing  such  information,  is  furnished,  to  such  officer  or  agency.  All 
moneys  received  in  payment  of  such  charges  fixed  by  the  Secretary 
puTSuant  to  this  sultsection  shall  be  deposited  in  the  general  fund  of  the 
Treasury. 

RETENTION   OF  RECORDS 

Sec.  206.  Every  person  required  to  fie  any  report  under  this  title 
shall  maintain  records  on  the  matters  required  to  be  reported  which 
will  provide  in  sufficient  detail  the  necessary  basic  information  and 
data  from  v)hich  the  documents  fled  with  the  Secretary  may  be  veri- 
fied,  explained  or  clarifed,  and  checked  for  accuracy  and  complete- 
ness, and  shall  include  voucher's,  worksheets,  receipts,  and  applicable 
resolutions,  and  shall  keep  such  records  available  for  examination  for 
a  period  of  not  less  than  fve  years  after  the  fling  of  the  documents 
based  on  the  information  which  they  contain. 

EFFECTIVE  DATE 

Sec.  207.  {a)  Each  labor  organization  shall  fie  the  initial  report  re- 
quired under  section  201  (a)  ivithin  ninety  days  after  the  date  on  which 
it  frst  becomes  subject  to  this  Act. 

(b)  Each  person  required  to  fie  a  report  under  section  201(b),  202, 
203(a),  or  the  second  sentence  of  203(b)  shall  fie  such  report  within 
ninety  days  after  the  end  of  each  of  its  fscal  years;  except  that  tohere 
such  person  is  subject  to  section  201(b),  202, 203(a) ,  or  the  secotul  sen- 
tence of  203(b),  as  the  case  may  be,  for  only  a  portion  of  such  a  fscal 
year  (because  the  date  of  enactment  of  this  Act  occurs  during  such  per- 
son'^s  fscal  year  or  such  person  becomes  subject  to  this  Act  during  its 
fscal  year)  such  person  may  consider  that  portion  as  the  entire  fscal 
year  in  making  such  report. 

RULES  AND  REGULATIONS 

Sec.  208.  The  Secretary  shall  have  authority  to  issue,  amend,  and 
rescind  rules  and  regulations  prescribing  the  form  and  publication  of 
reports  required  to  be  fled  under  this  title  and  such  other  reasonable 
rules  and  regulations  (including  rules  prescribing  reports  concerning 

85-167— 74— pt.  2 iS 


1838 

trusts  in  which  a  labor  organization  is  interested)  as  he  may  jlnd  neces- 
sary to  'prevent  the  circumvention  or  evasion  of  such  reporting  require- 
ments. In  exe7'cising  his  p)ower  under  this  section  the  Secretary  shall 
prescribe  hy  general  rule  shnplified  reports  for  labor  organizations  or 
employers  for  lohom  he  finds  that  by  virtue  of  their  size  a  detailed  re- 
port would  he  uvduly  burdensome.,  but  the  Secretary  may  revoke  such 
provision  for  simplified  forms  of  any  labor  organization  or  employer  if 
lie  determines.,  after  such  investigation  as  he  deems  proper  and  due 
notice  and  opportunity  for  a  hearing.,  that  the  purposes  of  this  section 
would  be  served  thereby. 

CRIMINAL  PROVISIONS 

Sec.  209.  (a)  Any  person  who  loillfully  violates  this  title  shall  be 
fined  not  more  than  '$10f)00  or  imprisoned  for  not  more  than  one  year., 
or  both. 

(b)  Any  person  who  makes  a  false  statement  or  representation  of  a 
material  fact.,  knowing  it  to  be  false.,  or  who  knowingly  fails  to  dis- 
close a  material  fact.,  in  any  document.,  report,  or  other  information 
required  under  the  p7'ovisions  of  this  title  shall  be  fined  not  more  than 
$10  poo  or  impriso7ied  for  not  more  than  one  year.,  or  both. 

(c)  Any  person  xoho  loillfully  makes  a  false  entry  in  or  willfully  con- 
ceals, withholds.,  or  destroys  any  books.,  records.,  reports.,  or  statements 
required  to  be  kept  by  any  provision  of  this  title  shall  be  fined  not  more 
than  $10 poo  or  imprisoned  for  not  more  than  one  year.,  or  both. 

(d)  Each  individual  required  to  sign  reports  under  section  201  and 
203  shall  be  personally  responsible  for  the  filing  of  such  reports  and  for 
any  statement  contained  therein  which  he  knows  to  be  false. 

CIVIL  ENFORCEMENT 

Sec.  210.  Whenever  it  shall  appear  that  any  person  has  violated  or  is 
about  to  violate  any  of  the  provisions  of  this  title.,  the  Secretai'^  may 
bring  a  civil  action  for  such  relief  [including  injunctions)  as  may  be 
appropriate.  Any  such  action  may  be  brought  in  the  district  court  of 
the  United'  States  where  the  violation  occurred  or.,  at  the  option  of  the 
parties.,  in  the  United  States  District  Court  for  the  District  of 
Columbia. 

TITLE  III~TRUSTEESHIPS 

REPORTS 

Sec.  301.  (a)  Every  labor  organization  which  has  or  assumes  trustee- 
ship over  any  subordinate  labor  organization  shall  file  with  the  Secre- 
tary within  thirty  days  after  the  date  of  the  enactment  of  this  Act  or 
tlie  imposition  of  any  such  trusteeship.,  and  semiannually  thereafter^ 
a  report.,  signed  by  its  president  and  treasurer  or  cor^-'esponcling  prin- 
cipal officers.,  as  well  as  by  the  trustees  of  such  subordinate  labor 
organization,  containing  the  foUoviing  information:  (1)  tJie  name  and 
address  of  the  subordinate  organization;  (2)  the  date  of  establishing 
the  trusteeship;  {3)  a  detailed  statem^ent  of  the  reason  or  reasons  for 
estahlishing  or  continuing  the  tmsteeship :  and  (4)  the  nature  and 
extent  of  participation  by  the  membership  of  the  subordinate  organiza- 
tion in  the  selection  of  delegates  to  represent  such  organization  in  regu- 
lar or  special  conventions  or  other  poUcy-deteivnining  bodies  and  in 
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the  election  of  officers  of  the  labor  organization  which  has  assumed 
trusteeship  over  such  stihordinaie  organization.  The  initial  report  shall 
also  include  a  full  and,  complete  account  of  the  financial  condition  of 
such  subordinate  organization  as  of  the  time  trusteeship  was  asswned 
over  it.  During  tlie  continuance  of  a  trusteeship  the  labor  organization 
which  has  assumed  trusteeship  over  a  subordinate  labor  orgcvnization 
shall  file  on  behalf  of  the  subordinate  labor  organization  the  annual 
financial  report  required  by  section  201  {b)  signed  by  the  president 
and  treasurer  or  corresponding  principal  officers  of  ths  labor  organiza- 
tion which  has  assumed  such  trusteeship  and  the  U'V.'Stees  of  the  sub- 
ordinate labor  organization. 

(b)  The  provisions  of  section  201(c),  205,  206,  208,  and  210  shall  be 
applicable  to  reports  filed  mi/ler  this  title. 

(c)  Any  person  xvho  loillfully  violates  this  section  shall  be  fined 
not  more  than  $10,000  or  imprisoned  for  not  more  than  one  year,  or 
both. 

(d)  Any  person  who  niahes  a  false  statement  or  representation  of  a 
material  fact,  knowing  it  to  be  false,  or  udio  knounngly  fails  to  disclose 
a  material  fact,  in  any  report  rerjuired  under  the  provisions  of  this 
section  or  loillfuUy  makes  any  false  entry  in  or  willfully  xmthholds, 
conceals,  or  destroys  any  documents,  books,  records,  reports,  or  state- 
ments upon  which  such  report  is  based,  shall  be  fined  not  more  than 
$10,000  or  imprisoned  for  not  more  than  one  year,  or  both. 

(e)  Each  individual  required  to  sign  a  report  under  this  section 
shall  be  personally  responsible  for  the  filing  of  such  report  and  for  any 
statement  contained  therein  which  he  knows  to  be  false. 

PURPOSES  FOR  WHICH  A  TRUSTEESHIP  MAY  BE  ESTABLISHED 

8 EC.  302.  Trusteeships  shall  be  established  and  administered  by  a 
labor  organization  over  a  subordinate  body  only  in  accordance  with  the 
constitution  and  bylaim  of  the  organization  which  has  assumed  trustee- 
ship over  the  subordinate  body  and  for  the  purpose  of  correcting  cor- 
ruption or  financial  malpractice,  assuring  the  performance  of  collec- 
tive bargaining  agreements  or  other  duties  of  a  bargaining  representa- 
tive, restoring  democratic  procedures,  or  otherwise  candying  out  the 
legitimate  objects  of  such  labor  organization. 

UNLAWFUL  ACTS  RELATING  TO  LABOR   ORGANIZATION   UNDER   TRUSTEESHIP 

/Sec.  303.  (a)  During  any  period  when  a  subordinate  body  of  a  labor 
organization  is  in  trusteeship,  it  shall  be  unlaioful  (1)  to  count  the  vote 
of  delegates  from  such  body  in  any  convention  or  election  of  officers  of 
the  labor  organization  unless  the  delegates  have  been  chosen  by  secret 
ballot  in  an  election  in  which  cdl  the  members  in  good  standing  of  such 
subordinate  body  toere  eligible  to  participate,  or  \2)  to  transfer  to  such 
organization  any  current  receipts  or  other  funds  of  the  subordinate 
body  except  the  normal  per  capita  tax  and  assessments  payable  by 
subordinate  bodies  not  in  trusteeship:  Provided,  That  nothing  herein 
contained  shall  prevent  the  distribution  of  the  assets  of  a  labor  organi- 
zojtion  in  accordance  with  its  constitution  and  bylaws  upon  the  bona 
fide  dissolution  thereof. 

(b)  Any  person  who  willfully  violates  this  section  shall  be  fined  not 
more  than  $10,000  or  imprisoned  for  not  more  than  one  year,  or  both. 
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ENFORCEMENT 

Sec.  304.  (a)  Upon  the  written  eompJaint  of  any  member  or  subordi- 
nate body  of  a  lahor  organization  alleging  that  such  organization  has 
violated  the  'provisions  of  this  title  {except  section  301)  the  Secretary 
shall  investigate  the  complaint  and  if  the  Secretary  finds  probahle 
cause  to  believe  that  such  violation  has  occurred  and  has  not  been  rem- 
edied he  shall,  loithout  disclosing  the  identity  of  the  complainant,  bring 
a  civil  action  in  any  district  court  of  the  United  States  having  juris- 
diction of  the  labor  organization  for  such  relief  {including  injunc- 
tions) as  may  be  appropriate.  Any  member  or  suhordinate  body  of  a 
labor  organization  affected  by  any  violation  of  this  title  {except  section 
301 )  may  bring  a  civil  action  in  any  district  court  of  the  United  States 
having  jurisdiction  of  the  labor  organization  for  such  relief  {including 
injunctions)   as  may  be  appropriate. 

{b)  For  the  purpose  of  actions  under  this  section^  district  courts  of 
the  United  States  shall  be  deemed,  to  have  jurisdiction  of  a  labor 
organization  {1)  in  the  district  in  which  the  principal  office  of  such 
labor  organization  is  located,  or  {2)  in  any  district  in  which  its  duly 
authorized  officers  or  agents  are  engaged  in  conducting  the  affairs  of 
the  trusteeship. 

{c)  In  any  proceeding  pursuant  to  this  section  a  trusteeship  estab- 
lished by  a  labor  organization  in  conformity  luith  the  proceduTal 
requirements  of  its  constitution  and  bylaws  and  authorized  or  ratified 
after  a  fair  hearing  either  before  the  executive  board  or  before  such 
other  body  as  may  be  provided  in  accordance  with  its  constitution  and 
bylaiDS  shall  be  presumed  valid  for  a  period  of  eighteen  months  from 
the  date  of  its  establishment  and  shall  not  be  subject  to  atta.ck  during 
such  period  except  upon  clear  and  convincing  proof  that  the  trustee- 
ship was  not  established  or  maintained  in  good  faith  for  a  purpose 
allowable  under  section  302.  After  the  expiration  of  eighteen  months 
the  trusteeship  shall  be  presumed  invalid  in  any  such  proceeding  and 
its  discontinuance  shall  be  decreed  unless  the  labor  organization  shall 
show  by  clear  and  convincing  proof  that  the  continuation  of  the  trus- 
teeship is  necessary  for  a  purpose  allowable  under  section  302.  In  the 
latter  event  the  court  may  dismiss  the  complaint  or  retain  jurisdic- 
tion of  the  cause  on  such  conditions  and  for  such  period  as  it  deems 
appropriate. 

REPORT   TO   CONGRESS 

Sec.  305.  The  Secretary  shall  submit  to  the  Congress  at  the  expira- 
tion of  three  years  from  the  date  of  enactment  of  this  Act  a  report 
upon  the  operation  of  this  title. 

COMPLAINT  BY  SECRETARY 

Sec.  306.  Tlie  rights  and  remedies  provided  by  this  title  shall  be  in 
addition  to  any  and  all  other  rights  and  remedies  at  law  or  in  equity: 
Proyidecl,  That  upon  the  filing  of  a  complaint  by  the  Secretary  the 
jurisdiction  of  the  district  cotirt  over  such  trusteeship  shall  be  exclu- 
sive and  the  final  judgment  shall  be  res  judicata. 
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TITLE  lY— ELECTIONS 

TERMS   OF   OFFICE;  ELECTION  PROCEDURES 

Sec.  JfOL  (a)  Every  national  or  international  labor  organization., 
■except  a  federation  of  national  or  international  labor  organizations., 
shall  elect  its  officers  not  less  often  than  07ice  every  five  years  either  by 
secret  ballot  among  the  members  in  good  standing  or  at  a  convention 
of  delegates  chosen  by  secret  ballot. 

(b)  \Every  local  labor  organization  shall  elect  its  offi^cers  not  less 
often  than  once  every  three  years  by  secret  ballot  among  the  members 
in  good  standing. 

(c)  Every  national  or  international  labor  organization,  except  a  fed- 
eration of  national  or  international  lahor  organizations,  and  every  local 
labor  organization,  and  its  officers,  shall  be  under  a  duty,  enforcible 
at  the  suit  of  any  bona  fde  candidate  for  office  in  such  labor  organiza- 
tion in  the  district  court  of  the  United  States  in  which  such  lahor 
organization  m>ai7itadns  its  principal  offi.ce,  to  comply  luith  all  reason- 
able requests  of  any  candidate  to  distribute  by  mail  or  otherwise  at 
the  candidate" s  expense  campaign  literature  in  aid  of  such  pei'son's 
candidacy  to  all  memhers  in  good  standing  of  such  labor  organization 
and  to  refrain  from  discrimination  in  favor  of  or  against  any  candi- 
date laith  respect  to  the  use  of  lists  of  members,  and  whenever  such 
labor  organization  or  its  officers  authorize  the  distribution  by  mail  or 
otherwise  to  memher  of  campaign  literature  on  behalf  of  any  candidate 
or  of  the  labor  organization  itself  with  reference  to  such  election,  simi- 
lar  distribution  at  the  request  of  any  other  bona- fide  candidate  shall 
he  made  by  siich  lahor  organization  and  its  officers,  loith  equal  treat- 
ment as  to  the  expense  of  such  distribution.  Every  bona  fide  candidate 
shall  have  the  right,  once  within  30  days  prior  to  cm  election  of  a  labor 
organization  in  which  he  is  a  candidate,  to  inspect  a  list  containing  the 
names  and  last  known  addresses  of  all  members  of  the  labor  organiza- 
tion who  are  subject  to  a  collective  bargaining  agreement  requiring 
membership  therein  as  a  condition  of  employment,  which  list  shall  be 
maintainecl  and  kept  at  the  pri^icipal  office  of  such  labor  organization 
by  a  designated  o-ficial  thereof.  Adequate  safeguards  to  insure  a  fcdr 
election  shall  be  provided,  including  the  right  of  any  candidate  to 
have  an  observer  at  the  polls  and  at  the  counting  of  the  ballots. 

(d)  Officers  of  intermediate  bodies,  such  as  general  committees,  sys- 
tem boards,  joint  boards,  or  joint  councils,  shall  be  elected  not  less  often 
than  once  every  four  years  by  secret  ballot  among  the  members  in  good 
standing  or  by  labor  organization  officers  representative  of  such  mem- 
bers who  have  been  elected  by  secret  ballot. 

(e)  In  any  election  required  by  this  sertion  which  is  to  be  held  by  se- 
cret ballot  a,  reasonable  opportunity  shall  be  given  for  the  nomination 
of  candidates  and  every  member  in  good  standing  shall  be  eligible  to  be 
a  candidate  and  to  hold  office  {subject  to  section  50 If-  and.  to  reasonable 
qualifications  uniformly  imposed)  and  shall  have  the  right  to  vote  for 
or  otherwise  support  the  candidate  or  candidates  of  his  choice,  without 
being  subject  to  penalty.,  discipline,  or  improper  interference  or  re- 
puisal  of  any  hind  by  such  organization  or  any  memher  th-ereof.  Not  less 
than  fifteen  days  prior  to  the  election  notice  thereof  shall  be  mailed  to 
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each  member  at  his  last  knoLcn  home  address.  Each  member  in  good, 
standing  shall  he  entitled  to  one  vote.  No  memher  lohose  dues  have  been 
withheld  by  his  envployer  j or  'payment  to  such  organization  pni-suant  to 
his  voluntary  authorization  provid^ed  for  in  «  collective  bargaining 
agreement  shall  be  declared  ineligible  to  vote  or  be  a  camlidate  for  office 
in  such  organization  by  reason  of  alleged  delay  or  default  in  the  pay- 
Tnent  of  dues.  The  votes  cast  by  raemhers  of  each  local  labor  organiza- 
tion shall  be  counted.,  and  the  results  'published,.,  separately .  The  election 
officials  designated  in  the  constitution  and  bylaws  or  the  secretary^  if  no 
other  official  is  designated  shall  preserve  for  one  year  the  ballots  and  all 
otlier  recoixls  pertaining  to  the  election.  The  election  shall  be  conducted 
in  accordance  with  the  constitution  and,  bylaws  of  such  organization 
insofar  as  they  are  not  inconsistent  loith  the  provisions  of  this  title. 

(/)  Whe7i  officers  are  chosen  by  a  convention  of  delegates  elected  by 
secret  ballot.,  the  convention  shall  be  conducted  in  accordance  ivith  the 
constitution  and  bylaws  of  the  labor  organization  insofar  as  they  arc 
not  inconsistent  with  the  provisions  of  this  title.  The  officials  designated, 
in  the  constitution  and  bylaws  or  the  secretary,  if  no  other  is  designated^ 
shall  preserve  for  one  year  the  credentials  of  the  delegates  and  all 
minutes  and  other  records  of  the  convention  'pertaining  to  the  election 
of  officers. 

(g)  No  tnoneys  7''eceived  by  any  labor  organization  by  way  of  dues., 
assessment,  or  similar  levy,  and  no  moneys  of  an  employer  shall  be  con- 
tributed or  applied  to  promote  the  candidacy  of  any  person  in  an  elec- 
tion subject  to  the  provisions  of  this  title.  Such  moneys  of  a  labor  or- 
ganization may  be  utilized  for  notices,  factual  statements  of  issues  not 
involving  candidates,  and  other  expenses  necessary  for  the  holding  of 
an  election. 

(h)  If  the  Secretary,  iipon  application  of  amy  memher  of  a  local  lahor 
organization,  finds  after  hearing  in-  acrordance  with  the  Administra- 
tive Procedure  Act  that  the  constitution  and  bylaws  of  such  labor  or- 
ganization do  not  provide  an  adequate  procedure  for  the  removal  of  an 
elected  officer  guilty  of  senous  misconduct,  such  officer  may  be  removed. 
for  cause  shown  and  after  notice  and,  heading,  bi/  tlie  memhers  in  good 
standing  voting  in  a  secret  ballot  conducted  by  the  officers  of  such  labor 
organization  in  accordance  loith  its  constitution  and  btdaios  insofar  as 
they  are  not  inconsistent  vnth  the  provisions  of  this  title. 

(?)  The  Secretai'^/  shall  promulgate  'rules  a'nd  regulations  prescrib- 
ing minimum,  standards  and  procedures  for  determining  the  adequary 
of  the  removal  procedures  to  which  reference  is  made  in  subsection  {h). 

ENFORCEMENT 

Sec.  402.  (a)  A  member  of  a  labor  organization — 

(1)  who  has  exhausted  the  reincdies  available  under  the  consti- 
tution and  bylaws  of  such  organization  and  of  any  parent  body,  or 

(2)  who  has  invoked  such  available  retnedies  without  obtaining 
a  final  decision  ivithin  three  calenaar  months  after  their  invoca- 
tion, 

may  file  a  complaint  with  the  Secretary  within  one  calendar  month 
thereafter  alleging  the  violation  of  any  jnovision  of  section  Jfil  {in- 
cluding violation  of  the  constitution  and  bylaios  of  tits  labor  orga,niza- 
tion  pertaining  to  the  election  and  removal  of  officers) .  The  challenged 
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election  shall  he  presumed  valid  'pending  a  final  decision  thereon  (as 
hereinafter  provided)  a7id  in  the  inteimn  the  affairs  of  the  organisation 
shall  he  conducted  hy  tJie  officers  elected  or  in  such  manner  as  its  con- 
stitution and  hylaws  may  provide. 

(h)  The  Secretary  shall  investigate  such  complaint  and.,  if  he  finds 
prohahle  cause  to  helieve  that  a  violation  of  this  title  has  occurred  and 
has  not  heen  remedied.^  he  shall.,  ivithin  sixty  days  after  the  filing  of 
such  complai/nt.,  hring  a  civil  action  agahist  the  labor  organization  as 
an  entity  in  the  district  court  of  the  United  States  in  ndiich  such  labor 
organization  maintains  its  principal  office  to  set  aside  the  invalid  elec- 
tion., if  any.,  and  to  direct  the  conduct  of  an  election  or  hearing  and  the 
vote  upon  the  removal  of  officers  under  the  supervision  of  the  Secretary 
and  in  accordance  loith  the  provisions  of  this  title  atul  sueh  rules  and 
regulations  as  the  Secretary  may  prescrihe.  The  court  shall  have  power 
to  take  such  action  as  it  deems  proper  to  preserve  the  assets  of  the  labor 
organization. 

(c)  If.,  upon  a  preponderance  of  the  evidence  after  a  trial  upon  the 
merits.,  the  court  finds — 

{1)  that  an  election  has  not  heen  held  within  the  time  prescribed 
hy  section  JyOl.,  or 

{2)  that  the  violation  of  section  Jf.01  may  have  affected  the  out- 
come of  an  election, 
the  court  shall  declare  the  election,  if  any,  to  he  void  and  direct  the 
conduct  of  a  new  election  under  supervision  of  the  Secretary  and,  so 
far  as  lawful  and  practicahle,  in  conformity  with  the  constitution  and, 
hylaiDS  of  the  labor  oTganization.  The  Secretary  shall  promptly  certify 
to  the  court  the  names  of  the  persons  elected,  and  the  court  shall  there- 
upon enter  a  decree  declaring  such  persons  to  he  the  offi.cers  of  the  lahor 
organization.  If  the  proceeding  is  for  the  removal  of  officers  pursuant 
to  subsection  (h)  of  section  401,  the  Secretary  shall  certify  the  results 
of  the  vote  and  the  court  shall  enter  a  decree  declaring  whether  such 
persons  have  heen  removed  as  officers  of  the  lahor  organization. 

{d)  An  order  directing  an  election,  dismissing  a  complaint,  or  desig- 
nating elected  officers  of  a  labor  organization  shall  he  appecdable  in  the 
same  manner  as  the  final  judgment  in  a  civil  action,  hut  an  order  di- 
recting an  election  shall  not  he  stayed  pending  appeal. 

APPLICATION^   OF   OTHER  LAWS 

Sec,  403.  No  labor  organization  shall  he  required  hy  law  to  conduct 
elections  of  officers  with  greater  frequency  or  in  a  different  form  or 
manner  than  is  required  hy  its  own  constitution  or  hylaws,  except  as 
otherwise  provided  hy  this  title.  Existing  rights  and  remedies  to  en- 
force the  constitution  and  hylaws  of  a  lahor  organization  ivith  respect 
to  elections  pinon"  to  the  conduct  thereof  shall  not  he  affected'  hy  the 
provisions  of  this  title.  The  remedy  provided  hy  this  title  for  challeng- 
ing an  election  already  conducted  shall  he  exclusive. 

EFFECTIVE  DATE 

Sec.  404-  The  pj^ovisions  of  this  title  shall  hecome  applicable — 

(i)  ninety  days  after  the  date  of  enactment  of  this  Act  iji  the 

case  of  a  labor  organization  irhose  constitution  and  hylaws  can 

lawfully  he  modified  or  amended  hy  action  of  its  constitutional 

officers  or  governing  hody,  or 
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(2)  where  such  modi-ficatlon  can  only  he  made  hy  a  constitu- 
tional convention  of  the  Jahor  orgamzation.  not  later  than  the  next 
constitutional  convention  of  such  labor  organisation  after  the  date 
of  enactment  of  this  Act,  or  one  year  after  such  date,  whichever  is 
sooner.  If  no  such  convention  is  held  within  such  one-year  period^ 
the  executive  board  or  similar  governing  body  enipoicered  to  act 
for  such  labor  organization  between  conventions  is  enipoioered  to 
mal^e  such  intei'^rn  constitutional  changes  as  are  necessary  to  carry 
out  the  jrrovisions  of  this  title. 

TITLE  V— SAFEGUARDS  FOR  LABOR  ORGANIZATIONS 

FIDUCIARY  RESPONSIBILITY  OF   OFFICERS   OF  LABOR   ORGANIZATIONS 

Sec.  501.  (a)  The  oncers,  agents,  shop  stewards,  and  other  repre- 
sentatives of  a  labor  organization  occupy  positions  of  truest  in  relation 
to  such  organization  and  its  memhers  as  a  group.  It  is,  therefore,  the 
duty  of  each  such  person,  taking  into  account  the  special  problems  and 
functions  of  a  lahor  organization,  to  hold  its  money  and  property 
solely  for  the  benefit  of  the  organization  and  its  members  and  to  man- 
age, invest,  and  expend  the  same  in  accordance  with  its  constitrttion 
and  bylaivs  and  any  resolutions  of  the  goveiming  bodies  adopted,  there- 
under, to  refrain  from  dealing  with  such  organization  as  an  adverse 
party  or  in  behalf  of  an  adverse  party  in  any  matter  connected  with  his 
duties  and  from  holding  or  acquiring  any  pecuniary  or  personal  in- 
terest whicli.  confcts  ivith  the  interests  of  such  organization,  and,  to 
account  to  the  organization  for  any  profit  recei>^ed  by  hhn  in  whatever 
capacity  in  connection  with  transactions  conducted  by  him  or  under 
his  direction  on  behalf  of  the  organization.  A  general  excidpatory 
provision  in  the  constitution  and  bylaws  of  such  a  labor  organization 
or  a  general  cxculpatomj  resolution  of  a  governing  body  purporting  to 
relieve  any  such  person  of  liability  for  breach  of  the  duties  declared 
by  this  section  shall  be  void  as  against  prdjlic  policy. 

(b)  When  any  officer,  agent,  shop  steward,  on  representative  of  any 
labor  organization  is  alleged  to  have  violated  the  duties  declared  in  sub- 
section {a)  and  the  labor  organization  or  its  governing  board  or  officers 
refuse  or  fail  to  sue  or  recover  damages  or  secure  an  accounting  or  other 
appropriate  relief  within  a.  reasonable  time  after  being  requested  to  do 
so  by  any  member  of  the  labor  organization,  such  member  may  sue  such 
officer,  agent,  shop  steivard,  or  representative  in  any  district  court  of 
the  United  States  or  in  amy  State  court  of  competent  junsdiction  to 
recover  damages  or  secure  an  accounting  or  other  apjyro priate  relief 
for  the  benefit  of  the  labor  organizatiwi.  No  such  proceeding  shall  be 
brought  except  upon  leave  of  the  court  obtained  upon  verified  applica- 
tion and  for  good  cause  shown,  ivhich  application  may  be  made  ex 
parte.  The  trial  judge  may  allot  a,  reasonable  part  of  the  recovery  in 
any  action  under  this  subsection  to  pay  the  fees  of  counsel  prosecuting 
tlie  suit  at  tlie  instance  of  tlie  member  of  the  labor  organization  and  to 
compensate  such  member  for  any  expenses  necessarily  paid  or  incurred 
by  him  in  connectio7i  with  the  litigation. 

(c)  Any  person  who  embezzles,  steals,  or  unlawfully  and  willfully 
abstracts  or  converts  to  his  own  use,  or  the  use  of  another,  any  of  the 
moneys,  funds,  secuHties,  property,  or  other  assets  of  a  labor  organiza- 
tion of  which  he  is  an  officer,  or  by  which  he  is  employed,  directly  or 
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indirectly,  shall  he  fined  not  more  than  $10^00  or  impiisoned  for  not 
more  than  five  years,  or  hoth. 


BONDING 


Sec.  502.  (a)  Every  officer,  agent,  shop  steward,  or  other  repre- 
sentative or  employee  of  any  lahor  organization  {other  than  a  labor 
organization  whose  property  and  annual  financial  receip>ts  do  not  ex- 
ceed $5,000  in  value) ,  or  of  a  trust  in  xohich  a  labor  organization  is  in- 
terested, who  handles  funds  or  other  property  thereof  shall  be  bonded 
for  the  faithful  discharge  of  his  duties.  The  bond  of  each  such  person 
shall  be  fixed  at  the  beginning  of  the  organization'' s  fiscal  year  and 
shall  be  in  an  amount  not  less  than  10  percentuitv  of  the  funds  handled 
by  him  and  his  predecessor  or  predecessors,  if  any,  during  the  preceed- 
ing  fiscal  yea.r,  but  in  no  case  more  than  $500,000.  If  the  labor  organiza- 
tion or  the  trust  in  ivhich  a  labor  o)r/anization  is  interested  does  not 
have  a  preceding  fiscal  year,  the  amount  of  the  bond  shall  be,  in  the 
case  of  a  local  l-abor  organization,  not  less  than  $1,000,  and  in  the  case 
of  any  other  labor  organization  or  of  a  trust  in  ivhich  a  lahor  organiza- 
tion is  interested,  not  less  than  $10,000.  Such  bonds  shall  be  individual 
or  schedule  in  form,  and  shall  have  a  corporate  surety  company  as 
surety  thereon.  Any  person  ivho  is  not  cove)-ed  by  such  bonds  shaU  not 
be  permitted  to  receive,  handle,  disburse,  or  otherwise  exercise  custody 
or  control  of  the  funds  or  other  property  of  a  labor  organization  or  of 
a  trust  in  which  a  labor  organization  is  interested.  No  such  bond  shall 
be  placed  through  an  agent  or  broker  or  with  a  surety  company,  in 
which  any  labor  organization  or  any  officer,  agent,  shop  steward,  or 
other  representative  of  a  lahor  organization  has  any  direct  or  indirect 
interest.  Such  surety  company  shall  be  a  corporate  surety  which  holds 
a  grant  of  authority  from  the  Secretary  of  the  Treasury  under  the 
Act  of  July  30, 191^7  (6  U.S.C.  6-13),  as  an  acceptable  surety  on  Fed- 
eral bonds. 

(b)  Any  person  who  loillfully  violates  this  section  shall  be  fined^  not 
more  than  $10,000  or  imprisoned  for  not  more  than  one  year,  or  both. 

MAKING   OF  LOANS;  PAYMENT   OF  FINES 

Sec.  503.  (a)  A^o  labor  organization  shall  make  directly  or  indirectly 
any  loan  or  loans  to  any  officer  or  employee  of  such  organization  which 
results  in  a  total  indebtedness  on  the  part  of  such  officer  or  employee  to 
the  labor  organization  in  excess  of  $2,000. 

(b)  No  lahor  organization  or  employer  shall  directly  or  indirectly 
pay  the  fine  of  any  officer  or  employee  convicted  of  any  ivillful  viola- 
tion of  this  Act. 

(c)  Any  person  who  willfully  violates  this  section  shall  be  fined  not 
more  than  $5f)00  or  imprisoned  for  not  more  than  one  year,  or  both. 

PROHIBITION  AGAINST  CERTAIN  PERSONS  HOLDING  OFFICE 

Sec.  504.  (a)  No  person  who  is  or  has  been  a  member  of  the  Com- 
munist Party  or  wlio  has  been  convicted  of,  or  served  any  part  of  a 
prison  term  resulting  from  his  conviction  of,  robbery,  bribeiy,  extor- 
tion, embezzlement,  grand  larceny,  burglary,  arson,  violation  of  nar- 
cotics laws,  murder,  rape,  assault  with  intent  to  kill,  assault  which  in- 
flicts grevious  bodily  injury,  or  a  violation  of  title  II  or  III  of  this 
Act^  or  conspircLcy  to  commit  any  such  criines,  shall  serve — 
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(i)  as  an  officer,  director,  trustee,  meinber  of  any  executive 
hoard  or  siinilar  goveiming  body,  business  agent,  manager,  orga- 
nizer, or  other  employee  {other  than  as  an  employee  'performing 
exclusively  clerical  or  custodial  duties)  of  any  labor  organiza- 
tion, or 

{'£)  as  a  labor  relations  consultant  to  a  person  engaged  in  an 
industry  or  activity  affecting  commerce,  or  as  an  officer,  director, 
agent,  or  employee  {other  than  as  an  employee  performing  ex- 
clusively clerical  or  custodial  duties)  of  any  group  or  association 
of  employers  dealing  with  any  labor  organization, 
d,uring  or  for  five  years  after  termination  of  his  membership  in  the 
Communist  Party,  or  for  f.ve  years  after  such  conviction  or  after  the 
end  of  such  impHsonment,  miless  prior  to  the  end  of  such  five-year 
period,  in  the  case  of  a  person  so  convicted  or  imprisoned,  {A)  his 
citizenship  rights,  having  been  revoked  as  a  result  of  such  conviction, 
have  been  fully  restored,  or  (/?)  the  Board  of  Parole  of  tlie  United 
States  Department  of  Justice  deto'mines  thai  such  person^s  service  in 
any  capacity  referred  to  in  clause,  (i)  or  {£)  vwuld  not  be  contrary 
to  the  purposes  of  this  Act.  Prior  to  making  any  such  determination 
the  Board,  shall  hold  an  administrative  hearing  and  shall  give  notice 
of  such  proceeding  by  certified  mail  to  the  State,  county,  and  Federal 
prosecuting  officials  in  the  jurisdiction  or  jurisdictions  in  lohich  such 
person  was  convicted.  The  Board's  determination  in  any  such  pro- 
ceeding shall  be  final.  No  labor  organization  or  officer  tJiereof  shall 
knoioingh/  permit  any  person  to  assume  or  hold  any  office  or  paid 
position  in  violation  of  this  subsection. 

{b)  Any  person  who  willfully  violates  this  section  shall  be  fined,  not 
more  than  $10,000  or  imprisoned  for  not  more  thmi  one  year,  or  both, 
{c)  For  the  purposes  of  this  section,  amy  person  shall  be  deemed  to 
have  been  '"''convicted''''  and  under  the  disability  of  ^'' conviction^''  from 
the  date  of  the  'judgment  of  the  trial  court  or  the  date  of  the  final 
sustaimng  of  swh  judgment  on  appeal,  lohichever  is  the  later  event, 
reqardhss  of  whether  such  conviction  occurred  before  or  after  the  date 
of  enactment  of  this  Act. 

AMEXDMEyr  TO  SECTION  302,  LABOR  MANAGEMENT  RELATIONS  ACT,  i.9//7 

Sec.  .505.  Subxfctions  (a),  (b),  and  (c)  of  section  -302  of  the  Labor 
Management  Relations  Act,  191^7,  as  amended.,  are  amended  to  read  as 
foliates: 

'■^Sec.  302.  {a)  It  shall  be  unlawfid  for  any  employer  or  association 
of  employers  or  any  person  who  acts  as  a  lahor  relations  expert,  adviser, 
or  consuta.nt  to  an  employer  or  ivho  acts  in  the  interest  of  an  employer 
to  pay.  lend,  or  deliver,  or  agree  to  pay,  lend,  or  deliver,  any  money  or 
other  th  ing  of  value — 

"(7)  to  any  representatire  of  any  of  his  employees  who  are 
employed  in  an  industry  affecting  commerce ;  or 

"(;?)  to  ami  lahor  organization,  or  any  officer  or  emvloyee 
thereof,  which  represents,  seeks  to  represent,  or  would  admit  to 
memhership,  any  of  the  employees  of  such  employer  who  are 
emnloiicd  in  an  industry  affecting  commerce ;  vr 

" is)  to  any  employee  or  group  or  committee  of  employees  of 
such  employer  employed  in  an  industry  affecting  commerce  in 
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excess  of  their  normal  coinpeiisatioT'  for  the  -purpose  of  causing 
such  employee  or  group  or  com/mittee  directly  or  indirectly  to 
influence  any  other  employees  hi  the  exercise  of  the  right  to  or- 
ganize and  bargain  collectively  through  representatives  of  their 
oion  choosing;  or 

"(^)   to  any  officer  or  employee  of  a  lahor  organization  engaged 

in  an  industry  affecting  commerce  nrith  intent  to  influence  him  in 

respect  to  any  of  his  actions^  decisions^  or  duties  as  a  representative 

or   em.ployees    or   as   such   officer   or   employee    of   such    lahor 

organization. 

"(&)(7)  It  shall  he  unlawful  for  any  person  to  request.,  demand., 

receive.,  or  accept.,  or  agree  to  receive  or  accept.,  any  payment  loan,  or 

delivery  of  any  money  or  other  thing  of  value  prohihitedhy  suhsection 

{a). 

"(^)  It  shall  he  unlawful  for  any  lahor  organization,  or  for  any 
person  acting  as  an  officer.,  agent.,  representative.,  or  employee  of  such 
lahor  organization,  to  demand  or  accept  from  the  operator  of  any 
motor  vehicle  (as  defined  in  part  II  of  the  Interstate  Commerce  Act) 
employed  in  tfie  transportation  of  property  in  commerce.,  or  the  em- 
ployer of  any  such  operator.,  any  money  or  other  thing  of  value  payable 
to  such  organization  or  to  a,n  ofp.eer,  agent.,  representative  or  em- 
ployee thereof  as  a  fee  or  charge  for  the  unloading ,  or  in  connection 
with  the  unloading.,  of  the  cargo  of  such  vehicle:  Provided.,  That 
nothing  in  this  paragraph  shall  he  construed  to  mahe  unlawful  any 
payment  hy  an  employer  to  any  of  his  employees  as  compensation  for 
their  services  as  employees. 

"((^)  The  provisions  of  this  section  shall  not  he  applicahle  (I)  in 
respect  to  any  money  or  other  thing  of  value  payaMe  hy  an  employer 
to  any  of  his  employees  whose  e^tahlished  duties  include  acting  openly 
for  such  employer  in  matters  of  lahor  relations  or  personnel  adminis- 
tration or  to  any  representing  of  his  employees,  or  to  any  officer  or 
employee  of  a  lahor  organization.  v)ho  is  also  an  employee  or  former 
employee  of  such  employer,  as  compensation  for,  or  hy  reason  of, 
his  service  as  an  employee  of  such  employer:  (2)  nnth  respect  to  the 
payment  or  delivery  of  any  money  or  other  thing  of  value  in  satisfac- 
tion of  a  judgment  of  any  court  or  a  decision  or  auiard^  of  an  arhitrator 
or  impartial  chairman  or  in  compromise,  adjustment,  settlement,  or 
release  of  any  claim,  complaint,  grievance,  or  dispute  in  the  absence 
of  fraud  or  duress:  (3)  tvith  respect  to  the  sale  or  purchase  of  an 
article  or  commoditu  at  the  prevailing  marlcet  j)rire  in  the  regular 
course  of  business;  {If)  toith  respect  to  m,oney  deducted  from>  the  wn.qes 
of  employees  in  payment  of  menihership  dues  in  a  lahor  organization: 
Provided,  That  the  ernj)lo'^ter  has  received  from  each  emvloiiee.  on 
ndwse  accoumt  such  deductions  are  made,  a  written  assignment  irhich 
shall  not  he  irrevocable  for  a  period  of  more  than  one  year,  or  heiiond 
the  termination  date  of  the  applicable  'Collective  agreement,  whichever 
occurs  sooner:  (5)  with  respect  to  money  or  other  thin  a  of  value  paid 
to  a  t7^(st  fund  estahlished  by  sueh  representative,  for  the  sole  and. 
exclusive  benefit  of  the  emplovees  of  such  emnlouer  and  their  famHie!^ 
and,  dependents  {or  of  such  employees,  families,  and  denendents 
jointly  inith  the  employees  of  other  emvlo'iiers  ivnhinn  similnr  vaf- 
wents.  and  their  families  and  dependents) :  Provided,  That  {a)  such 
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payments  are  held  in  trust  for  the  purpose  of  paying,  either  from 
principal  or  income  or  both,  for  the  benefit  of  employees,  their  families 
and  dependents,  for  medical  ot  hospital  care,  pensions  on  retirement 
or  death  of  employees,  compensation  for  injuries  or  illness  resulting 
from  occupational  activity  or  insurance  to  provide  any  or  the  fore- 
going, or  wiemployment  benefits  or  life  insurance,  disability  and 
and  sickness  insurance,  or  accident  insurance ;  (B)  the  detailed  basis 
on  which  such  payments  are  to  be  made  is  specified  in  a  luritten  agree- 
<ment  with  the  em>ployer,  and  employees  and  employers  are  equally 
represented  in  the  administration  of  such  fund,  together  with  such 
neutral  persons  a^  the  representatives  of  the  employers  and  the  rep- 
resentatives of  employees  may  agree  upon  and  in  the  event  the  employ- 
er and  employee  groups  deadlock  on  the  administration  of  such  fund, 
and  there  are  no  neutral  persons  empowered  to  break  such  deadlock^ 
such  agreement  provides  that  the  two  groups  shall  agree  on  an  impar- 
tial umpire  to  decide  such  dispute,  or  in  the  event  of  their  failure  to 
agree  within  a  reasonable  length  of  time,  an  impartial  umpire  to  decide 
such  dispute  shall,  on  petition  of  either  group,  be  appointed,  by  the 
distHct  court  of  the  United  States  for  the  district  where  the  ti'mst 
fund  has  its  principal  office,  and  shall  also  contain  provisions  for  an 
annual  audit  of  the  trust  fund,  a  statement  of  the  residts  of  which  shall 
be  availohle  for  inspection  by  interested  persons  at  the  nnncipal  office 
of  the  trust  fund  and  at  such  other  places  as  may  be  designated  in  such 
written  agreement ;  and  {G)  such  payments  as  are  intended  to  be  used 
for  the  purpose  of  providing  pensions  or  annuities  for  employees  are 
made  to  a  separate  trust  which  prrovides  that  the  funds  held  therein 
cannot  be  used  for  any  purpose  other  than  paying  such  pensions  or 
annuities;  or  (6)  with  respect  to  money  or  other  thing  of  value  paid 
by  any  employer  to  a  ti-ust  fund  established  bu  such  representatire 
for  the  purpose  of  pooled  vacation,  holidyoy,  severance  or  simihir 
benefits,  or  defraying  costs  of  apprenticeship  or  other  training  pro- 
grams: Provided.  That  the  requirements  of  clause  (B)  of  the  proviso 
to  clause  (5)  of  this  subsection  shall  apply  to  such  trust  funds.'''' 

TITLE  Vr— MISCELLANEOUS  PROVISIONS 

INVESTIGA  TIONS 

Sec.  601.  (a)  The  Secretary  shall  have  poujer  when  he  believes  it 
necessary  in  order  to  determine  whether  any  person  has  violated,  or  is 
about  to  violate  any  provision  of  this  Act  {except  title  I  or  amend- 
ments made  by  this  Act  to  other  statutes)  to  make  an.  investigation 
and  in  connection  thereuntil  he  may  enter  such  places  and  inspect 
such  records  a.nd.  accounts  and  question  such  persons  as  he  may 
deem  necessaty  to  enable  him  to  determine  the  facts  relative  thereto. 
The  Secretary  may  report  to  interested  persons  or  officials  concern- 
ing the  facts  required  to  be  shown  in  any  report  required  by  this 
Act  and  concerning  the  reasons  for  failure  or  refusal  to  file  such 
a  report  or  any  other  matter  which  he  deems  to  be  appropriate  as 
a  result  of.  such  an  investigation. 

(b)  For  the  purpose  of  any  investigation  provided  for  in  this  Act, 
the  provisions  of  sections  9  and  10  {relating  to  the  attendance  of  ivit- 
nesses  and  the  production  of  books,  papers,  and  documents)  of  the 
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Federal  Trade  Commission  Act  of  September  16,  101 J^,  as  amended 
{15  U.S.C.  4-9,  50),  are  hereby  made  afplicahle  to  the  junsdiction^ 
poivers,  and  duties  of  the  Secretary  or  any  officers  designated  by  kirn. 

EXTORTIONATE  PICKETING 

Sec.  602.  {a)  It  shall  be  unlavjful  to  carry  on  picketing  on  or  about 
the  premises  of  any  employer  for  the  purpose  of,  or  as  part  of  any  con- 
spiracy or  in  furtherance  of  any  plan  or  purpose  for,  the  personal 
profit  or  enrichment  of  any  individual  {except  a  bona  fide  increase 
in  wages  or  other  employee  benefits)  by  taking  or  obtaining  any 
mmiey  or  other  thing  of  value  from  such  employer  against  his  will 
or  with  his  consent. 

{b)  Any  person  who  willfully  violates  this  section  shall  be  fined 
not  more  than  $10,000  or  imprisoned  not  more  than  twenty  years,  or 
both. 

RETENTION  OF  RIGHTS   UNDER   OTHER  FEDERAL  AND  STATE  LAWS 

Sec.  603.  {a)  Except  as  expUcitly  provided  to  the  contrary,  noth- 
ing in  this  Act  shall  reduce  or  limit  the  responsibilities  of  any  lahor 
organization  or  any  officer,  agent,  shop  stetoard,  or  other  representa- 
tive of  a  labor  organization,  or  of  any  ti'ust  in  which  a  labor  organi- 
zation  is  interested,  under  any  other  Federal  law  or  under  the  laws 
of  any  State,  and,  except  as  explicitly  provided  to  the  contrary,  noth- 
ing in  this  Act  shall  take  away  any  right  or  bar  any  remedy  to  which 
memhers  of  a  labor  organization  are  entitled  under  such  other  Federal 
law  or  law  of  any  State. 

{b)  Nothing  contained  in  titles  I,  II,  III,  IV,  V,  or  VI  of  this  Act 
shall  be  consti'ued  to  supersede  or  impair  or  othenoise  affect  the  provi- 
sions of  the  Railway  Labor  Act,  as  amended,  or  any  of  the  obligations, 
rights,  benefits,  privileges,  or  immunities  of  any  carrier,  employee,  or- 
ganization, representative,  or  person  subject  thereto;  nor  shall  any- 
thing contained  in  said  titles  {except  section  505)  of  this  Act  be 
construed  to  confer  any  rights,  privileges,  iminunities,  or  defenses  upon 
employers,  or  to  impair  or  othenoise  affect  the  rights  of  any  person 
under  the  National  Labor  Relations  Act,  as  amended.  ' 

EFFECT  ON  STATE  LAWS 

Sec.  6O4.  Nothing  in  this  Act  shall  be  construed  to  impair  or  dimin- 
ish the  authority  of  any  State  to  enact  and  enforce  general  criminal 
laws  loith  respect  to  robbery,  bribery,  extortion,  embezzlement,  grand 
larceny,  burglary,  arson,  violation  of  narcotics  laws,  murder,  rape, 
assault  with  intent  to  kill,  or  assault  which  inflicts  grievous  bodily 
injury,  or  conspiracy  to  commit  any  of  such  crimes. 

SERVICE   OF  PROCESS 

Sec.  605.  For  the  purposes  of  this  Act,  service  of  su?mnons,  suh- 
pena,  or  other  legal  process  of  a  court  of  the  United  States  upon  an 
officer  or  agent  of  a  labor  organization  in  his  capacity  as  such  shall 
constitute  service  upon  the  labor  organization. 
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ADMINISTRATIVE  PROCEDIRE  ACT 


Sec.  606.  The  provisions  of  the  Administrative  Procedure  Act  shall 
he  a^^ylicahle  to  the  issuance.,  amendment.,  or  recission  of  any  rules 
or  regulations.,  or  any  adjudication.,  authorized  or  required  pursuant 
to  the  pi'ovisio'iis  of  this  Act. 


OTHER  AGENCIES  AND  DEPARTMENTS 


Sec.  607.  In  order  to  avoid  unnecessary  expense  and  duplication  of 
functions  among  Goveimnient  agencies.,  the  Secretary  may  make  such 
arrangements  or  agreements  for  cooperation  or  mutual  assistance  in 
the  performance  of  his  functions  under  this  Act  a7ul  the  functions 
of  any  such  agency  as  he  may  find  to  he  practicahle  and  consistent 
with  law.  The  Secretary  may  utilize  the  facilities  or  services  of  any 
department.,  agency.,  or  establishinent  of  the  United  States  or  any 
State  or  political  suhdivision  of  a  State,  including  the  services  of  any 
of  its  employees.,  with  the  laioful  consent  of  such  department,  agency, 
or  estahlishment ;  and  each  department,  agency,  or  estahlishnient  of 
the  United  States  is  authorized  and  directed  to  cooperate  with  the 
Secretary  and,  to  the  extent  permitted  hy  laic,  to  provide  such  infor- 
mation and  facilities  as  he  may  request  for  his  assistance  in  the  per- 
for7nance  of  his  functions  under  this  Act.  The  Attorney  General  or  his 
representative  shall  receive  from  the  Secretary  for  appropriate  action 
such  evidence  developed  in  the  performmrce  of  his  functions  under 
this  Act  as  nuiy  he  found  to  icarrant  consideration  for  ci^iminal  pros- 
ecution under  tlie  p>rovisions  of  this  Act  or  other  Federal  law. 


CRIMINAL  CONTEMPT 


Sec.  608.  No  person  shall  he  punished  for  any  criminal  eontempt  al- 
legedly committed  outside  the  immediate  presence  of  the  court  in  con- 
nection with  any  civil  action  prosecuted  hy  the  Secretary  or  any  other 
person  in  any  court  of  the  United  States  under  the  provisioiis  of  this 
Act  unless  the  facts  constituting  such  criyninal  contempt  are  established 
hy  the  verdict  of  the  jury  in  a  proceeding  in  the  district  court  of  the 
United  States-,  which  jury  shall  he  chosen  and  empaneled  in  the 
manner  prescrihed  hy  the  law  governing  trial  juries  in  cnminal 
prosecutioivs  in  the  district  courts  of  the  United  States. 

PROHIBITION   OF  CERTAIN  DISCIPLINE  BY  LABOR   ORGANIZATION 

Sec  609.  It  shall  he  unlawfid  for  any  lahor  organization,  or  any 
officer,  agent,  shop  steward,  or  other  representative  of  a  lahor  organi- 
zation, or  any  employee  thereof  to  fine,  suspend,  expel,  or  otherwise 
discipline  any  of  its  memhers  for  exercising  any  right  to  v^'hich  lie  is 
entitled  U7uler  the  provisions  of  this  Act.  The  provisions  of  section 
102  shall  he  applicahle  in  the  enforcement  of  this  section. 

DEPRIVATION   OF  RIGHTS  UNDER  ACT  BY  VIOLENCE 

Sec.  610.  It  shall  he  unlawful  for  any  person  through  the  use  of  force 
or  violence,  or  threat  of  the  use  of  force  or  violence,  to  restrain,  coerce, 
or  intimidate,  or  attempt  to  restrain,  coerce,  or  intimidate  any  memher 
of  a  labor  organization  for  the  purpose  of  interfering  with  or  prevent- 
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ing  the  exercise  of  any  right  to  which  he  is  entitled  wider  the  provisions 
of  this  Act.  Any  person  who  wiJlfvlIy  violates  this  section  shall  be  fined 
not  more  than  $1,000  or  imprisoned  for  not  more  than  one  year,  or  both. 

SEPARABILITY  PROVISIONS 

Sec.  611.  If  any  provision  of  this  Act,  or  the  apjylication  of  such  pro- 
vision to  any  person  or  circumstances,  shall  be  held  invalid,  the  remaioi- 
der  of  this  Act  or  the  application  of  such  provision  to  persons  or  cir- 
cumstances other  than  those  as  to  udiich  it  is  held  invalid,  shall  not  be 
affected  thereby. 

TITLE    VII— AMENDMENTS   TO    THE   LABOR   MANAGE- 
MENT RELATIONS  ACT,  m7,  AS  AMENDED 

FEDERAL-STATE  JURISDICTION 

Sec.  701.  (a)  Section  14-  of  the  National  Labor  Relations  Act,  as 
amended,  is  ainended  by  adding  at  the  end  thereof  the  following  neto 
subsection: 

"(c)  {1)  The  Board,  in  its  discretion,  may,  by  ride  of  decision  or  by 
published  rules  adopted,  pursuant  to  the  Administrative  Procedure  Act, 
decline  to  assert  jurisdiction  over  any  labor  dispute  involving  any  class 
or  category  of  employers,  lohere,  in  the  opinion  of  the  Board,  the  effect 
of  such  labor  dispute  on  commerce  is  not  sufficieritly  substantial  to  viar- 
rant  the  exercise  of  its  jurisdiction:  Provided,  That  the  Board  shall  not 
decline  to  assert  jurisdiction  over  any  labor  dif^pute  over  which  it  would 
assert  jurisdiction  under  the  standards  prevailing  upon  August  1, 1959. 

"  {2)  Nothing  in  this  Act  shall  be  deemed  to  prevent  or  bar  any  agency 
or  the  courts  of  any  State  or  Territory  {including  the  C onvmonwealtJi 
of  Puerto  Rico,  Guam,  and  the  Virgin  Islands) ,  from  assuming  andv  as- 
serting jurisdiction  over  labor  disputes  over  which  the  Board  declines, 
pursuant  to  paragraph  (1)  of  this  subsection,  to  assert  jurisdiction.''^ 

(b)  Section  3 (b)  of  sucJi  Act  is  amended  to  read  as  follows: 

"(5)  The  Board  is  authorized  to  delegate  to  any  group  of  three  or 
more  members  any  or  all  of  the  poioers  lohich  it  may  itself  exercise.  The 
Board  is  also  authorized  to  delegate  to  its  regional  directors  its  poioers 
under  section  9  to  determine  the  unit  appropriate  for  the  purpose  of  col- 
lective bargaining,  to  investigate  and  provide  for  hearings,  and  deter- 
mi7ie  whether  a  question  of  representation  exists,  and  to  direct  an  elec- 
tion or  take  a  secret  ballot  under  subsection  (c)  or  [e)  of  section  9  and 
certify  the  results  thereof,  except  that  upon  the  filing  of  a  request  there- 
for with  the  Board  by  any  interested  person,  the  Board  may  review  any 
action  of  a  regional,  director  delegated  to  him  under  this  paragraph, 
but  such  a  review  shall  not,  unless  specifically  ordered  by  the  Board, 
operate  as  a  stay  of  any  action  taken  by  the  regional  director.  A  vacancy 
in  the  Board  shall  not  impair  the  right  of  the  remaining  members  to 
exercise  all  of  the  powers  of  the  Board,  and  three  members  of  the  Board 
shall,  at  all  times,  constitute  a  quoi^m  of  the  Board,  except  that  two 
members  shall  constitute  a  quorum  of  any  group  designated  pursuant 
to  the  first  sentence  hereof.  The  Board  shall  have  an  official  seal  lohich 
shall  be  judicially  noticed.'''' 


1852 

ECONOMIC  STRIKERS 

/Sec.  102.  Section  9{c)  (3)  of  the  National  Lahor  Relations^  Act,  as 
amended.,  is  amended  hy  amending  the  second  sentence  thereof  to  read 
as  follows:  ^'Employees  engaged  in  an  econojnic  strike  who  are  not  en- 
titled to  reinstatement  shall  he  eligible  to  vote  under  such  regulations  as 
the  Board  shall  -find  are  consistent  with  the  purposes  and  provisions  of 
this  Act  in  any  election  conducted  loithin  twelve  months  after  the 
commencement  of  the  strike.'''' 

VAGAmCY  IN   OFFICE   OF  GENERAL   COUNSEL 

Sec.  703.  Section  3{d)  of  the  National  Labor  Relations  Act.  as 
amended,  is  amended  by  adding  after  the  period  at  the  end  thereof  the 
folloioing:  '•''In  case  of  a  vacancy  in  the  oflce  of  the  General  Counsel  the 
President  is  authorized  to  designate  the  officer  or  employee  loho  shall 
act  as  General  Counsel  during  such  vacancy,  but  no  person  or  persons 
so  designated  shall  so  act  {!)  for  more  than  forty  days  luhen  the  Con- 
gress is  in  session  unless  a  nomination  to  fill  such  vacancy  shall  have 
been  submitted  to  the  Senate,  or  {2)  after  the  adjournment  sins  die  of 
the  session  of  the  Senate  in  luhich  such  nomination  was  sub?nitted.^'' 

BOYCOTTS  AND  RECOGNITION  PICKETING 

Sec.  704.  (a)  Section  8 (b)  (4-)  of  the  National  Labor  Relations  Act, 
as  amended,is  amended  to  read  as  follows: 

"(^)  {i)  to  engage  in,  or  to  ifiduce  or  encourage  any  individual 
employed  by  any  person  engaged  in  carrvmeixe  or  in  an  industry 
affecting  commerce  to  engage  in,  a  strike  or  a  refusal  in  the  course 
of  his  eonployment  to  use,  manufacture,  process,  transport,  or 
otherioise  handle  or  loork  on  any  goods,  articles,  materials,  or  com- 
modities or  to  perform  any  sei^ices;  or  (ii)  to  threaten,  coerce,  or 
restrain  any  person  engaged  in  commerce  or  in  an  industry  affect- 
ing commerce,  where  in  either  case  an  object  tliereof  is: 

"(^)  forcing  or  requiring  any  employer  or  self-employed 
person  to  join  any  labor  or  employer  organization  or  to  enter 
into  any  agreement  which  is  prohibited  by  section  8{e) ;  ^ 

"  {B)  forcing  or  requiting  any  person  to  cease  using,  selling, 
hamlling,  transporting,  or  otherwise  dealing  in  the  products  of 
any  other  producer,  processor,  or  manufacturer,  or  to  cease 
doing  business  with  any  other  perso^i,  or  forcing  or  requiring 
any  other  employer  to  recognize  or  bargain  icith  a  labor 
organization  as  the  representative  of  his  employees  unless  such 
labor  organization!,  has  been  certified  as  the  repi^esentative  of 
such  employees  under  the  provisions  of  section  9:  Provided, 
That  nothing  contained  in  this  clause  (B)  shall  be  constnied 
to  moke  unlawful,  cohere  not  otherioise  unlatvful,  any  pri- 
mary strike  0 r  primary  picketing ; 

^'{C)  forcing  or  requiring  any  employer  to  recognize  or 
bargain  with  a  particular  lahor  organization  as  the  representa- 
tive of  his  employees  if  another  lahor  organization  has  been 
certified  as  the  representative  of  such  employees  under  the  pro- 
vision of  section  9; 

"  (^)  forcing  or  requiring  any  employer  to  assign  particular 
loork  to  employees  in  a  particular  labor  organization  or  in  a 
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particular  trade^  craft,  or  class  rather  than  to  employees  in 
another  labor  organization  or  in  another  trade^  crafty  or  class, 
unless  such  employer  is  failing  to  conform  to  an  order  or 
certification  of  the  Board  determining  the  bargaining  repre- 
sentative for  employees  performing  such  work: 
Provided.  That  nothing  contained  in  this  subsection  {b)  shall  be 
construed  to  make  uidaicful  a  refusal  by  any  person  to  enter  upon 
the  premises  of  any  employer  {other  than  his  own  employer) ,  if  the 
employees  of  such  employer  are  engaged  in  a  strike  ratifi.ed  or 
approved  by  a  representative  of  such  employees  lohom  such  em- 
ployer is  required  to  recognize  under  this  Act:  Provided  further, 
That  for  the  purposes  of  this  paragraph  (^)  only,  nothing  con- 
tained in  such  paragraph  shall  be  construed  to  prohibit  publicity, 
other  than  picketing,  for  the  purpose  of  truthfidly  advishig  the 
public,  including  consumers  and  inembers  of  a  labor  orgamzation, 
that  a  product  or  products  are  produced  by  an  employer  with 
lidwm  the  labor  organization  has  a  primary  dispute  arid  are  dis- 
tributed by  another  employer,  as  long  as  such  publicity  does  not 
have  an  effect  of  inducing  any  individual  employed  by  any  person 
other  than  the  priman/  employer  in  the  course  of  his  employment 
to  refuse  to  pi^k  up,  deliver,  or  transport  any  goods,  or  not  to  per- 
form any  services,  at  the  establishment  of  the  em-ploy er  engaged 
in  such  distrihutlon  ;''\  77. 

ib)  Section  8  of  the  National  Labor  Relations  Act,  as  amended,  ?s 
am,ended  bv  adding  at  the  end  thereof  the  following  new  suhsection: 
"(e)  It  shall  be  an  unfair  lahor  practice  for  any  labor  organization 
and  any  employer  to  enter  into  any  contract  or  agreement,  express  or 
implied,  lohereb'j  such  employer  ceases  or  refrains  or  agrees  to  cease  or 
refrain  from  handling,  using,  selling,  transporting  or  otherwise  dealing 
in  any  of  the  products  of  any  other  employer,  or  to  cease  doing  business 
with  any  other  person,  and  any  contract  or  agreement  entered  into 
heretofore  or  hereafter  containing  such  an  agreement  shall  be  to  such 
extent  unenforriNe  and  void:  Provided,  That  nothing  in  this  st(h- 
section  {e)  shall  apply  to  an  agreement  between  a  labor  organization 
and  an  employer  in  the  construction  industry  relating  to  the  contract- 
ing or  subcontracting  of  work  to  be  done  at  the  site  of  the  construction, 
alteration,  paintina.  or  repair  of  a  building,  structure,  or  other  ivork: 
Provided  'further.  That  for  the  purposes  of  this  subsection  (e)  and  sec- 
tion 8{b)H)  (B)  the  terms  'any  employer',  'any  person  engaged  in 
commerce  ^or  an  industry  affecting  comm,erce\  and  'any  person'  when 
used  in  relation  to  the  tervns  'any  other  producer,  processor,  or  manu- 
factvrer\  'a^n/  other  employ er\  or  'any  other  person'  shall  not  include 
persons  in  the  relation  of  a  jobber,  manufacturer,  contractor,  or  sub- 
contractor working  on  the  goods  or  premises  of  the  jobber  or  rnanufac- 
turer  or  performing  parts  of  an  integrated  process  of  production  in  the 
apparel  and  clothing  industry:  Provided  further,  That  nothing  in^  this 
Act  shall  prohibit  the  enforcement  of  any  agreement  which  is  withtn 
the  foreQoina  exreption." 

(c)  Section  8{h)  of  the  National  Labor  Relations  Act,  as  amended,  ?s 
amended  bv  striking  out  the  word  "and."  at  the  end  of  paragraph  (5) , 
striking  out  the  period  at  the  end  of  paragraph  (6),  and  inserting  in 
lieu  thereof  a  semicolon  and  the  w>ord  "and",  and  adding  a  neiu  para- 
graph as  folloivs : 
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"(/')  to  picket  or  cause  to  he  picketecL  or  threaten  to  plcJcet  or 
cause  to  he  picketed^  any  employer  lohere  an  ohject  thereof  is 
forcing  or  requiring  an  employer  to  recognize  or  hargain  with  a 
lahor  organization  as  the  representative  of  his  employees^  or 
forcing  or  requiring  the  employees  of  an  employer  to  accept  or 
select  such  lahor  organization  as  their  colletcive  hargaining  repre- 
sentative^ U7iless  such  lahor  organization  is  currently  certified  as 
the  representative  of  such  employees: 

"(4)  where  the  einployer  has  lawfully  recognized  in  ac- 
cordance with  this  Act  any  other  lahor  organization  and  a 
question  concerning  representation  may  not  appropriately  he 
raised  under  section  9(c)  of  this  Act^ 

"(5)  where  loithin  the  preceding  twelve  months  a  valid 
election  under  section  0(c)  of  this  Act  has  heen  condv^fed.  or 
"(6^)  where  such  picketing  has  heen  conducted  without  a 
petition  under  sectio7i  9(c)  heing  filed  icithin  a.  reasonahle 
period  of  time  not  to  exceed  thirty  days  from  the  commence- 
ment  of  such  picketing :  Provided,  That  when  such  a  petition 
has  heen  filed  the  Board  shall  forthwith,  without  regard  to 
the  provisions  of  section  9(c)  (1)  or  the  ahsence  of  a.  showing 
of  a  suhstantial  interest  on  the  part  of  the  lahor  organization, 
direct  an  election  in  such  unit  as  the  Board  finds  to  he  ap- 
propriate and'  shall  certify  the  results  thereof:  Provided 
further.  That  nothing  in  this  suhparagraph  (C)  shall  he 
consfri'.ed  to  prohihit  any  picketing  or  other  fmhlicity  for 
the  purpose  of  truthfully  advising  the  puhlic  (including 
consumers)  that  an  employer  does  not  employ  menihers  of, 
or  have  a  contract  with,  a  lahor  organization,  unless  an  effect 
of  such  picketing  is  to  induce  any  individual  employed  hy 
any  other  person  in  the  course  of  his  employment ,^  not  to  pick 
up,  deliver  or  transport  any  goods  or  not  to  perform  any 
services. 
^''Nothing  in  this  paragraph  (7)  shall  he  construed  to  permit  any 
act  which  would  otherwise  he  an  unfair  lahor  practice  under  this 
section  8(h).'''' 

(d)  Section  10(1)  of  the  National  Lahor  Relations  Act,  as  amended., 
ifi  amenfJed  hy  adding  after  the  ncords  '"''section-  8(h),^'  the  words  '"''or 
end  of  third  sentence  and  inserting  in  lien,  thereof  a,  colon  and  the  fol- 
lowing:  '"''Provided  further.  That  sveh  officer  or  regional  attorney  shall 
not  apply  for  am/  restraining  order  under  section  8(h)  (7)  if  a  charge 
aqainst  the  employer  under  section  8(a)  (3)  has  heen  fieri  and  after 
the  prelimiowry  investigation,  he  has  reasonahle  cause  to  heliere  that 
sueh  charge  is  tme  and  that  a.  complaint  should  issue.^^ 

(e)  Section  303(a)  of  the  Lahor  Management  Relations  Act,  191^7, 
is  amended  to  read  as  follows: 

"(«)  It  shall  he  unlawful,  for  the  purpose  of  this  section  only,  in  an 
industry  or  activity  affecting  commerce,  for  any  lahor  organization  to 
engage  in  any  activity  or  conduct  defined  as  an  unfair  lahor  practice  in 
section  8(h)  (4-)  of  the  National  Lahor  Relatio7is  Act,  as  amended.''^ 
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Building  and  C onsU'%ictlon  Industry 

Sec.  705.  (a)  Section  8  of  the  National  Lahor  Relations  Act,  as 
amended  hy  section  70Ji.{h)  of  this  Act.,  is  amended  l>y  adding  at  the  end 
thereof  the  following  new  subsection: 

"(/)  It  shall  not  he  am  unfair  labor  practice  wider  subsections  {a) 
and  (b)  of  this  section  for  an  employer  engaged  primarily  in  the  build- 
ing and  construction  industry  to  nialce  an  agreement  covering  em- 
ployees engaged  {or  who,  upon  their  empHoyment.,  loill  be  engaged)  in 
the  building  and,  construction  industry  with  a  labor  organization  of 
which  building  and  construction  employees  are  memhers  {not  estab- 
lished., maintained,  or  assisted  by  any  action  defined  «Vi  section  8 {a)  of 
this  Act  as  an  unfair  lahor  practice)  because  {!)  the  majority  status  of 
such  labor  organizatiGn  has  not  been  established,  under  the  provisio7is 
of  section  9  of  this  Act  prior  to  the  making  of  such  agreement,  or  {2) 
such  agi'eement  requires  as  a,  condition  of  employment,  membership  in 
such  labor  organization  after  the  seventh  day  folloiaing  the  beginning 
of  such  employment  or  the  effective  date  of  the  agreement^  lohicheveris 
later,  or  {3)  such  agreement  requires  the  employer  to  notify  such  labor 
organization  of  opportunities  for  employment  with  such  employer,  or 
gives  such  labor  orgamization  an  opportunity  to  refer  qualified  appli- 
cants for  such  employment,  or  {If)  such  agreement  specifies  minimum 
training  or  experience  qualifications  for  employment  or  provides  for 
priority  in  opportunities  for  employment  based  upon  length  of  service 
with  sucJi  employer,  in  the  industry  or  in  the  particular  geographical 
area :  Provided.  That  nothing  in  this  subsection  shall  set  aside  the  flnaJ, 
proviso  to  section  8{a)  {S)  of  this  Act:  Provided  further,  That  any 
agreement  which  loould  be  invalid,  but  for  clause  {'/)  of  this  subsec- 
tion, shall  not  be  a  bar  to  a  petition  filed  pursuant  to  section  9{c)  or 
9{e).'' 

{b)  Nothing  contained  in  the  amendment  made  by  suhsection  {a) 
shall  he  construed  as  authorizing  the  execution  or  application  of  agree- 
ments requiring  memljership  in  a  labor  organization  as  a  condition  of 
employment  in  any  State  or  Territory  in  lahich  such  execution  or  ap- 
plicatio  is  prohibited  hy  State  or  Territorial  law. 

PRIORITY  IN   CASE  HANDLING 

Sec.  706.  Section  10  of  the  National  Labor  Relations  Act,  as  anwnd- 
ed.)  is  ameouled  by  adding  at  the  end  thereof  a  new  subsection  as  fol- 
Icnos : 

"(m)   Whenever  it  is  charged  that  any  person  has  engaged  in  an 

unfair  labor  practice  within  the  meaning  of  suhsection   {a)  {3)   or 

{b)  {2)  of  section  8.  such  charge  shall  he  given  priority  over  all  other 

cases  except  cases  of  lihe  character  in  the  office  where  it  is  fled,  or  to 

which  it  is  referred  and  cases  given  priority  under  subsection  {I) ." 

EFFECTIVE  DATE  OF  AMENDMENTS 

Sec.  707.  The  ameiidments  made  by  this  title  shall  take  effect  sixty 
days  after  the  date  of  the  enactment  of  this  Act  and  no  provision  of 
this  title  shall  be  deemed  to  make  an  unfair  labor  practice,  any  act 
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which  is  performed  'prior  to  such  effective  date  lohicJi  did  not  constitute 

an  unfair  labor  practice  prior  thereto. 
And  the  House  agree  to  the  same. 

Graham  A.  Bardest, 
Phil  ISI.  Laxdrum, 
Frank  Thompson,  Jr., 
Carroll  D.  Kearns, 
WiLLiAii  H.  Ayres, 
Robert  P.  Grtefin, 
Managers  on  the  Part  of  the  House. 

John  F.  Kennedy, 
Pat  McNamara, 
Jennings  Randolph, 
Barry  Goldwater. 
Everett  M.  Dirksen, 
Winston  L.  Prouty, 
Managers  on  the  Part  of  the  Senate. 

STATEI^IENT  OF  TPIE  MANAGERS  ON  THE  PART  OF  THE 

HOUSE 

The  managers  on  the  part  of  the  House  at  the  conference  on  the 
disagreeing  votes  of  the  two  Houses  on  the  amendment  of  the  House 
to  the  bill  (S.  1555)  to  provide  for  the  reporting  and  disclosure  of 
certain  financial  transactions  and  administrative  practices  of  labor 
organizations  and  employers,  to  prevent  abuses  in  the  administration 
of  trusteeships  by  labor  organizations,  to  provide  standards  with 
respect  to  the  election  of  officei-s  of  labor  organizations,  and  for  other 
purposes,  submit  the  following  statement  in  explanation  of  the  effect 
of  the  action  agreed  upon  by  the  confei-ees  and  recommended  in  the 
accompanying  conference  report : 

The  House  amendment  strikes  out  all  of  the  Senate  bill  after  the 
enacting  clause  and  inserts  a  substitute.  The  Senate  recedes  from  its 
disagreement  to  the  amendment  of  the  House,  with  an  amendment 
which  is  a  substitute  for  both  the  Senate  bill  and  the  House  amend- 
ment. The  differences  between  the  House  amendment  and  the  substitute 
agreed  to  in  conference  are  noted  in  the  following  outline,  except  for 
minor,  technical,  and  conforming  changes. 

SECTION    3 — DEFINITIONS 

The  House  amendment  makes  many  changes  in  the  definitions  the 
Senate  bill  contains.  In  all  major  respects  the  compromise  the  con- 
ference agreed  on  adopts  the  House  versions.  However,  in  the  con- 
ference substitute,  the  definition  of  "labor  organization"  and  the  speci- 
fication of  which  labor  organizations  that  are  engaged  in  an  industry- 
affecting  commerce  are  changed  to  include  "general  committees."  This 
refers  to  organizations  of  the  type  commonly  found  in  the  railway 
unions  that  designate  general  committees. 


1857 

SECTION    101 — BILL   OF   RIGHTS 

This  section  of  the  Senate  bill  and  the  House  amendment,  for  the 
most  part,  contain  similar  provisions.  In  all  instances  where  there  are 
differences  between  the  Senate  bill  nad  the  House  amendment  the  con- 
ference substitute  follows  the  House  amendment. 

In  this  section  there  is  a  matter  that  must  be  explained.  In  para- 
irraph  ( 5 ) ,  relating:  to  safeguards  against  improper  disciplinary  action, 
it  should  be  noted  that  the  prohibition  on  suspension  without  observing 
certain  safeguards  applies  only  to  suspension  of  membership  in  the 
union ;  it  does  not  refer  to  suspension  of  a  member's  status  as  an  officer 
in  the  union. 

SECTION"  201— -REPORT  OF  LABOR  ORGANIZATIONS 

The  conference  substitute  is  the  same  as  the  House  amendment,  ex- 
cept that  it  makes  clear  that  the  Secretary  of  Labor  may  prescribe  the 
different  categories  of  financial  data  that  labor  organizations  must 
report. 

SECTION   2  03 — REPORTS   OF  EIMPLOTERS 

The  conference  substitute  substantially  rewrites  section  203  of  the 
House  amendment. 

Subsection  (a)  of  both  the  House  amendment  and  the  conference 
substitute  require  employers  to  make  detailed  reports  to  the  Secretary 
of  Labor  of  payments,  expenditures,  or  agreements  described  below. 

First,  both  the  House  amendment  and  the  conference  substitute 
require  employei-s  to  report  payments  and  loans  to  unions  and  union 
officers  and  employees:  and  they  both  except  payments  that  section 
302(c)  of  the  Labor  Management  Eelations  Act,  1947,  permits.  The 
substitute  also  contains  an  exception,  taken  from  the  Senate  bill,  for 
payments  and  loans  made  by  credit  institutions,  such  as  banks. 

Second,  the  sulistitute  requires  reports  of  all  payments  by  an 
employer  to  his  employees,  or  to  a  group  or  committee  of  his  employees, 
for  the  purpose  of  causing  them  to  persuade  other  employees  to  exer- 
cise or  not  to  exercise,  or  as  to  the  manner  of  exercising,  the  right  to 
organize  and  bai'gain  collectively  through  representatives  of  their  own 
choosing.  This  requires  reporting  payments  to  "front  organizations" 
that  employers  set  up  purportedly  as  spontaneous  employee  com- 
mittees or  groups.  Payments  of  this  type  would  not  have  to  be 
reported  if  they  vrere  disclosed  to  such  other  employees  when  they 
were  made  or  before  they  were  made. 

Third,  the  substitute  requires  reports  of  expenditures  by  an  em- 
ployer made  to  interfere  with,  coerce,  or  restrain  employees  in  exer- 
cising their  statutory  rights  to  organize  and  bargain  collectively,  or 
to  purchase  information  not  otherwise  available  concerning  activities 
of  employees,  or  of  a  union,  in  connection  with  a  labor  dispute  in- 
volving such  employer,  imless  the  information  is  for  use  solely  in 
connection  with  an  administrative  or  arbitral  proceeding  or  a  civil  or 
criminal  judicial  proceeding.  It  should  be  noted  that  an  employer 
is  not  required  to  report  expenditures  to  obtain  information  in  con- 
nection with  a  labor  dispute  in  which  he  is  not  involved. 
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Fourth,  the  substitute  requires  reports  of  all  agreements  with  indi- 
pendent  contractors,  such  at  Nathan  Shefferman,  pursuant  to  which 
the  independent  contractor  undertakes  to  persuade  employees  to 
exercise  or  not  to  exercise,  or  as  to  the  manner  of  exercising,  theii- 
statutory  right  to  organize  and  to  bargain  collectively,  or  undertakes 
to  supply  the  employer  with  information  concerning  activities  of  em- 
ployees, or  of  a  union,  in  connection  with  a  labor  dispute  involving 
such  employer,  unless  the  information  is  for  use  solely  in  connection 
with  an  administrative  or  arbitral  proceeding  or  a  criminal  or  civil 
judicial  proceeding. 

Fifth,  the  substitute  requires  reports  of  payments  under  the  agree- 
ments the  preceding  paragraph  describes. 

Subsection  (b)  of  section  203  of  the  substitute  agreed  upon  in  con- 
ference deals  with  reports  by  labor  relations  consultants. 

It  requires  reports  from  a  consultant  who  enters  into  an  agreement 
with  an  employer  to  engage  in  any  of  the  activities  that,  under  section 
203(a)  (4),  must  be  reported  by  the  employer. 

Subsection  (c)  of  section  203  of  the  conference  substitute  grants  a 
broad  exemption  from  the  requirements  of  the  section  wdth  respect  to 
the  sivino;  of  advice.  This  subsection  is  further  discussed  in  connec- 
tion  with  section  204. 

Subsection  (d)  of  section  203  makes  it  clear  that  reports  are  required 
only  where  an  expenditure,  payment,  loan,  or  agreement  of  the  kinds 
described  has  been  made. 

Subsection  (e)  of  section  203  makes  it  clear  that  no  regular  officer, 
supervisor,  or  employee  is  required  to  file  a  report  in  connection  with 
services  rendered  to  his  employer.  Similarly,  no  employer  is  required 
to  file  a  report  of  expenditures  made  to  any  of  his  regular  officers, 
supervisors,  or  employees  for  their  services  as  such. 

Subsection  (f)  of  section  203  makes  it  clear  that  this  section  does 
not  impair  the  free  speech  that  is  described  in  section  8(c)  of  the 
National  Labor  Relations  Act,  as  amended. 

Subsection  (g)  of  section  203  provides  that  the  term  "interfere  with, 
restrain,  or  coerce"  has  the  same  meaning  when  used  in  this  section 
as  it  has  when  used  in  the  National  Labor  Relations  Act.  The  House 
amendment  contains  a  similar  provision. 

SECTION    2  04 ATTORNEY-CLIENT   COMMUNICATIONS  EXEMPTED 

The  Senate  bill  provides  that  an  attorney  need  not  include  in  any 
report  required  by  the  act  any  information  which  was  lawfully  com- 
municated to  such  attorney  by  any  of  his  clients  in  the  course  of  a 
legitimate  attorney-client  relationship. 

The  conference'substitute  adopts  the  provisions  of  the  Senate  bill, 
but  in  connection  therewith  the  conferees  included,  in  section  203(c), 
a  provision  taken  from  the  Senate  bill  that  provides  that  an  em- 
ployer or  other  person  is  not  required  to  file  a  report  covering  the 
services  of  such  person  by  reason  of  his  giving  or  agreeing  to  give 
advice  to  such  employer  or  representing  or  agreeing  to  represent  such 
employer  before  any  court,  administrative  agency,  or  tribunal  of 
arbitration  or  engaging  or  agreeing  to  engage  in  collective  bargaining 
on  behalf  of  such  employer  or  the  negotiation  of  an  agreement  or  any 
question  arising  thereunder. 
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SECTION    205 REPORTS   MADE   PUBLIC   INFORMATION 

The  Senate  bill,  as  a  part  of  subsection  (a)  of  this  section,  authorizes 
the  Secretary  of  Labor  to  publish  any  information  and  data  which  he 
obtains  under  the  title,  and  to  use  it  for  statistical  and  research  pur- 
poses as  he  deems  appropriate.  It  also  allowed  him  to  publish  such 
studies,  analyses,  reports,  and  surveys  based  on  information  and  data 
obtained  under  the  title  as  he  may  deem  appropriate.  The  House 
amendment  contains  no  comparable  provision.  The  conference  sub- 
stitute includes  this  provision. 

SECTION    401 — TERMS   OF  OFFICE;   ELECTION   PROCEDURES 

Subsection  (b)  of  section  401  of  the  Senate  bill  contains  a  provision 
making  it  the  dut}'  of  each  union  and  its  officers  to  comply  with 
reasonable  requests  of  candidates  to  distribute,  at  the  candidates' 
expense,  campaign  literature  to  all  members  of  the  union,  and  to 
refrain  from  discrimination  in  favor  of  or  against  any  candidate  with 
respect  to  the  use  of  lists  of  members.  The  Senate  bill  also  requires 
that  when  a  union  or  its  officers  authorize  the  distribution  to  members 
of  campaign  literature  on  behalf  of  any  candidate  or  of  the  union 
itself,  similar  distribution  shall  be  made  by  the  union  and  its  officers 
at  the  request  of  any  other  bona  fide  candidate,  with  equal  treatment 
as  to  the  expenses  of  the  distribution.  The  duty  so  imposed  could 
be  enforced  by  civil  action  in  the  Federal  courts. 

The  Plouse  amendment  omits  these  provisions,  but  includes  a  pro- 
vision giving  every  bona  fide  candidate  the  right  to  inspect  and  copy  a 
list  of  the  names  and  addresses  of  all  members  of  the  union  who  are 
subject  to  a  union  shop  collective  bargaining  agreement,  which  list  is 
to  be  maintained  at  principal  office  of  the  union. 

The  substitute  agreed  upon  in  conference  contains  both  the  provi- 
sions of  the  Senate  bill  and  of  the  House  amendment,  except  that  the 
provisions  from  the  House  amendment  are  modified  to  deny  candidates 
the  right  to  copy  membership  lists  and  to  restrict  the  right  of  candi- 
dates to  inspect  such  lists  to  one  time  within  30  days  of  the  election. 

Subsection  (d)  of  section  401  of  the  Senate  bill  requires  that  notice 
of  a  union  election  be  mailed  to  the  last  known  address  of  each  mem- 
ber not  less  than  15  days  before  it  is  held.  The  House  amendment 
provides  that  notice  of  a  union  election  must  be  given  in  a  manner 
which  is  reasonably  calculated  to  inform  substantially  all  of  the  mem- 
bers eligible  to  vote  of  the  time  and  manner  of  making  nominations 
and  of  the  place  and  date  of  the  election.  Such  notice  would  be  given 
between  the  45th  and  15th  day  before  the  final  day  on  which  nomina- 
tions could  be  made.  The  conference  substitute  accepts  the  Senate 
bill  on  this  point. 

Subsection  (g)  of  section  401  of  the  proposed  substitute  accepts  the 
provision  of  the  Senate  bill  which  permits,  in  union  elections,  union 
money  to  be  used  for  factual  statements  of  issues  onlj''  if  they  do  not 
involve  candidates. 

Subsection  (b)  of  the  conference  substitute  deals  with  removal  of 
officers  guilty  of  serious  misconduct.  The  Senate  bill  provides  that 
where  the  Secretary,  upon  application  of  a  member  of  a  local  union, 
finds  after  a  hearing  that  the  constitution  and  bylaws  of  the  local  union 
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do  not  provide  an  adequate  procedure  for  the  removal  of  an  elected 
officer  guilty  of  serious  misconduct,  such  officer  may  be  removed,  for 
cause  shown  and  after  notice  and  opportunity  for  a  hearing,  by  the 
members  of  the  union  voting  in  a  secret  ballot  conducted  by  the 
officers  in  accordance  with  its  constitution  and  bylaws  insofar  as  they 
are  not  inconsistent  with  this  title. 

The  House  amendm.ent  provides  a  proceudre  which  is  similar,  except 
that  the  Federal  courts  rather  than  the  Secertary  of  Labor  would 
determine  whether  the  constitution  and  b^daws  pro^'ide  an  adequate 
procedure  for  the  removal  of  elected  officers  guilty  of  serious  mis- 
conduct. The  House  amendment  applies  to  all  unions,  not  just  to 
locals. 

The  conference  substitute  adopts  the  provisions  of  the  Senate  bill, 
and  also  the  final  subsection  in  the  Senate  bill  which  gives  the  Secre- 
tary the  duty  to  make  rules  prescribing  minimum  standards  and 
jDrocedures  for  determining  the  adequacy  of  removal  procedures. 

SECTION   4  0  2 — ENFORCEMEXT 

Subsections  (a)  and  (b)  of  section  402  of  the  Senate  bill  provide 
tliat  if  a  member  of  a  union  who  has  exhausted  the  remedies  available 
under  the  constitution  and  bylaws  of  the  union  and  its  parent  body 
(or  has  invoked  such  remedies  without  obtaining  a  final  decision 
vrithin  3  months)  may  file  a  complaint  with  the  Secretary  of  Labor 
alleging  a  violation  of  section  401  (which  includes  a  violation  of  the 
•constitution  and  bylnws  of  the  union  pertaining  to  the  election  and 
removal  of  officers).  The  Secretary  will  investigate  each  such  com- 
plaint, and  if  he  finds  probable  cause  to  believe  that  violation  of 
tlie  title  has  occurred  and  has  not  been  remedied,  he  will  bring  a 
civil  action  against  the  union  in  a  Federal  district  court  to  set  aside 
the  invalid  election,  if  any,  and  to  direct  the  conduct  of  an  election 
(or  hearing  and  vote  upon  the  removal  of  officers)  under  the  super- 
vision of  the  Secretary  of  Labor.  During  the  course  of  a  proceeding 
under  this  section  a  challenged  election  will  be  presumed  valid  and 
the  aiiairs  of  the  union  will  be  conducted  during  sucli  period  by  the 
officers  elected  or  in  sucli  other  manner  as  its  constitution  and  bylaws 
may  provide.  When  a  civil  action  is  filed,  the  court  will  have  power 
to  take  such  action  as  it  deems  proper  to  preserve  the  union's  assets. 

The  House  amendment  differs  from  the  Senate  bill  in  that  the 
members  of  the  union,  instead  of  tlie  Secretary,  can  bring  the  civil 
action,  and,  therefore,  there  vrould  be  no  investigation  by  the 
Secretary. 

The  conference  substitute  is  the  same  as  the  Senate  bill  on  this 
point. 

In  subsection  (c)  of  section  402,  the  conference  sul^stitute  adopts 
the  provision  of  the  Senate  bill  that  directs  the  court  to  set  aside  an 
election  if  the  violatioii  "may  have"  affected  the  outcome.  Under 
the  House  amendment  an  election  could  be  set  aside  only  if  the 
violation  did  affect  the  outcome. 

Subsection  (d)  of  section  402  of  the  Senate  bill  would  not  permit 
the  staying  of  an  election  during  an  appeal.  The  House  amendment 
made  this  discretionary  with  the  court.  The  conference  substitute 
adopts  the  language  of  the  Senate  bill. 
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SECTIOX    502 — BOXDIXG 


The  House  amendment  contains  a  provision  which  requires  the 
bonding  of  certain  union  officials  in  an  amount  not  less  than  10  per- 
cent of  the  funds  handled  by  them  and  their  predecessors,  if  any, 
during  the  preceding  fiscal  year.  The  conference  substitute  adopts  this 
provision  of  the  House  amendment,  but,  in  addition,  provides  a  maxi- 
nram  limitation  so  that  no  such  official  will  be  required  to  be  bonded 
in  an  amount  greater  than  $500,000. 

SECTIOX  503 LOAXS  TO  OFFICERS  OF  LABOR  ORGAXIZATIOXS 

The  Senate  bill  sets  $1,500  as  the  maximum  amount  by  which  an 
officer  or  employee  could  be  indebted  to  his  union.  The  House  amend- 
ment raised  this  amount  to  $2,500.  The  conference  substitute  sets  this 
maximum  at  $2,000. 

The  House  amendment  provides  that  the  penalty  for  violating  this 
section  should  be  a  fine  of  not  more  than  $10,000,  or  imprisonment  for 
not  more  than  1  year,  or  both.  The  conference  substitute  adopts  the 
House  amendment,  except  that  the  maximum  fine  is  reduced  to  $5,000. 

SECTIOX    504 — PROHIBITIOX   AGAIXST    CERTAIX    PERSOXS    HOLDIXG   OFFICE 

The  House  amendment  makes  it  a  crime  for  a  person  to  hold  a  union 
office  for  a  prescribed  period  after  he  has  been  a  Communist  (or  while 
he  is  a  Communist)  or  after  his  conviction  of  certain  offenses.  The 
conference  substitute  is  the  same  as  the  House  amendment,  except 
that  it  adds  a  provision  taken  from  the  Senate  bill  which  also  makes  it 
a  crime  for  a  labor  organization  or  officer  thereof  to  knowingly  permit 
any  person  to  assume  or  hold  any  office  in  violation  of  the  section.  A 
provision  has  also  been  added  to  make  it  clear  that  the  prohibitions 
apply  regardless  of  whether  the  conviction  which  disqualifies  occurred 
before  or  after  the  date  of  enactment  of  the  act. 

SECTIOX    6  0 1 — IXVESTIGATIOX'S 

The  Senate  bill  contains  a  provision  which  directs  the  Secretary 
to  conduct  an  investigation  when  he  believes  it  necessary  in  order 
to  determine  whether  any  person  has,  or  is  about  to,  violate  the  act, 
or  any  rule  or  regulation  authorized  by  the  act. 

The  House  amendment  directs  the  Secretary  to  make  an  investiga- 
tion when  he  has  probable  cause  to  believe  that  any  person  has  violated 
a  provision  of  the  act,  other  than  title  I. 

The  conference  substitute  is  similar  to  the  Senate  bill,  except  that 
the  investigation  authority  is  permissive  rather  than  mandatory, 
no  investigation  may  be  made  with  respect  to  violations  of  rules  and 
regulations,  and  the*  investigation  authority  does  not  extend  to  title  I. 

The  Senate  bill  also  contains  a  provision  authorizing  the_  Secretary 
to  report  to  interested  persons  concerning  the  facts  required  to  be 
shown  in  reports  and  concerning  the  reasons  for  failure  or  refusal  to 
file  a  report  or  any  other  matter  he  deems  appropriate  as  a  result  of 
an  investigation.  The  conference  substitute  adopts  this  provision. 
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SECTIOX    611 SEPARABILITY  PROVISIONS 

The  Senate  bill  provides  that  if  any  provision  of  the  act,  or  its 
application  to  any  person  or  circumstances,  is  held  invalid  the  remain- 
der of  the  act  or  the  application  of  snch  provision  to  other  persons  or 
circnmstances.  shall  not  be  affected  thereby.  The  House  amendment 
merely  provides  that  if  any  provision  of  the  act  is  held  invalid,  the 
remainder  thereof  will  not  be  affected.  The  conference  substitute 
adopts  the  provisions  of  the  Senate  bill. 

SECTION    701 — FEDERAL-STATE   JURISDICTIO]Sr 

The  Senate  bill  provision  relating  to  this  subject  amends  the 
Xational  Labor  Relations  Act,  as  amended,  so  as  to  provide  that 
nothing  in  that  act  could  be  construed  to  prevent  any  State  or  terri- 
torial agency,  other  than  a  court,  from  exercising  jurisdiction  over 
all  cases  over  which  the  Board  has  jurisdiction,  but  by  rule  or  other- 
wise has  declined  to  assert  jurisdiction  provided  the  State  or  terri- 
torial agency  applies  and  is  governed  solely  by  Federal  law  as  set 
forth  section  8(a)  and  8(b)  and  section  9  of  the  National  Labor 
Relations  Act. 

The  House  amendment  contains  a  provision  which  authorizes  the 
Board,  in  its  discretion,  by  rule  of  decision  or  bj^  published  rules 
adopted  pursuant  to  the  Administrative  Procedure  Act  to  decline 
to  assert  jurisdiction  over  any  labor  dispute  involving  any  class  or 
category  of  emi^loyers,  where  in  the  opinion  of  the  Board,  the  effect 
of  such  labor  dispute  on  commerce  is  not  sufficiently  substantial  to 
warrant  the  exercise  of  its  jurisdiction.  The  House  amendment 
provides  further  that  nothing  in  the  National  Labor  Relations  Act, 
as  amended,  shall  be  deemed  to  prevent  or  bar  any  agency  or  tb>e  courts 
of  any  State  or  territory  (including  the  Commonwealth  of  Puerto 
Rico.  Guam,  and  the  Virgin  Islands)  from  assuming  and  asserting 
jurisdiction  over  labor  disputes  over  which  the  Board,  in  its  discretion, 
by  rule  of  decision  or  by  published  rules  adopted  pursuant  to  the 
Administrative  Procedure  Act  declines  to  assert  jurisdiction. 

The  substitute  agreed  upon  in  conference  contains  the  House  amend- 
ment with  two  modifications.  The  first  modification  provides  that 
the  Board  shall  not  decline  to  assert  jurisdiction  over  any  labor 
dispute  over  which  it  would  assert  jurisdiction  under  the  standards 
prevailing  upon  August  1,  1959.  The  second  modification  would 
amend  section  3(b)  of  the  National  Labor  Relations  Act,  as  amended, 
to  authorize  the  Board  to  delegate  to  its  regional  directors  its  powers 
under  section  9  to  determine  the  unit  appropriate  for  the  purpose  of 
collective  bargaining,  to  investigate  and  provide  for  hearings,  and 
determine  Avhether  a  question  concerning  representation  exists,  and  to 
direct  an  election  or  take  a  secret  ballot  under  subsection  (c)  or  (e) 
of  section  9  and  certify  the  results  of  such  election,  except  that  upon 
the  filing  of  a  request  therefor  with  the  Board  by  any  interested 
person,  the  Board  may  review  any  action  of  a  regional  director 
delegated  to  him  under  section  9,  but  such  a  review  by  the  Board 
would  not,  unless  specifically  ordered  by  the  Board,  operate  as  a 
stay  of  any  action  taken  by  the  regional  director. 
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SECTION   7  02 — ECONOMIC  STRIKERS 


The  Senate  bill  amends  the  second  sentence  of  section  9(c)  (3)  of 
the  National  Labor  Kelations  Act,  as  amended,  to  provide  that  em- 
ployees on  strike  shall  vote  under  such  regulations  as  the  National 
Labor  delations  Board  shall  find  to  be  consistent  with  the  purposes 
and  provisions  of  the  act. 

The  House  amendment  amends  that  sentence  by  adding  a  proviso 
that  in  any  lawful  strike  in  which  recognition  was  not  an  issue  when 
the  strike  began,  no  direction  of  election  pursuant  to  a  petition  filed 
after  the  commencement  of  the  strike  by  any  person  other  than  the 
bargaining  representative  shall  issue  prior  to  the  termination  of  such 
strike  as  determined  by  the  Poard  or  the  expiration  of  a  6-month 
period  from  the  commencement  of  the  strike  (or  for  a  12-month  period 
if  the  petition  is  filed  by  an  employer),  Avhichever  occurs  sooner. 
Under  this  provision  the  Board  of  course,  could  limit  this  right  to 
vote  even  during  this  12-month  period. 

The  substitute  agreed  upon  in  conference  amends  the  second  sen- 
tence in  section  9(c)  (3)  to  provide  that — 

Employees  engaged  in  an  economic  strike  who  are  not  en- 
titled to  reinstatement  shall  be  eligible  to  vote  under  such 
regulations  as  the  Board  shall  find  are  consistent  with  the 
purposes  and  provisions  of  the  National  Labor  Relations 
Act,  as  amended,  in  any  election  conducted  within  twelve 
months  after  the  commencement  of  the  strike. 

SECTIOX    7  04(a) BOYCOTTS 

The  House  amendment  contains  provisions  amending  the  secoiidary 
boycott  provisions  of  section  8(b)  (4)  of  the  National  Labor  Eolations 
Act,  as  amended.  The  Senate  bill  does  not  contain  comparable  pro- 
visions. The  conference  committee  adopted  the  provisions  of  the 
House  amendment  with  the  following  changes:  (1)  the  plirase  "or 
agree  to  cease""  was  deleted  from  section  8(b)  (4)  (B)  l:)ecause  the  com- 
mittee of  conference  concluded  tliat  the  restrictions  imposed  by  such 
language  were  included  in  the  other  provisions  dealing  with  prohibi- 
tions against  entering  into  '"hot  cargo"  agreements,  and  therefore 
their  retention  in  section  8(b)  (4)  (B)  would  constitute  a  duplication 
of  language;  (2)  a  proviso  Avas  added  which  specified  that  for  the 
purposes  of  this  paragraph  (4)  only,  notliing  contained  in  such  para- 
graph shall  be  construed  to  prohibit  publicity,  other  than  picketing,  for 
the  purpose  of  truthfully  advising  the  public,  including  consumers  and 
members  of  a  labor  organization,  that  a  product  or  ])roducts  are  pro- 
duced by  an  employer  with  whom  the  labor  organization  has  a  j^rimary 
labor  dispute  and  are  distributed  by  another  employer  as  long  as 
such  publicity  does  not  have  an  effect  of  inducing  any  individual  em- 
ployed by  any  person  other  than  the  primary  employer  in  the  course 
of  his  employment  to  refuse  to  pick  up,  deliver,  or  transport  any 
goods,  or  not  to  perfonn  any  services  at  the  establishment  of  the 
employer  engaged  in  such  distribution;  (3)  no  language  has  been  in- 
cluded with  reference  to  struck  work  because  the  committee  of  con- 
ference did  not  wish  to  change  the  existing  law  as  illustrated  by  such 
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decisions  as  Douds  v.  Metropolitan  Federation  of  Architects  (75  Fed. 
Sup.  672  ( S.D.N. Y.  1948))  and  NLRB  v.  Business  Machine  and 
0-$ce  Ap2)liance  Mechanics  Board  (228  Fed.  2d  553)  ;  (4)  the  amend- 
ment adopted  by  the  committee  of  conference  contains  a  provision 
"that  nothing  contained  in  clause  (B)  of  this  paragraph  (-1)  shall  be 
construed  to  make  unlawful,  where  not  otherwise  unlawful,  any  pri- 
mary strike  or  primary  picketing."  The  purpose  of  this  provision  is 
to  make  it  clear  that  the  changes  in  section  8(b)  (4)  do  not  overrule 
or  qualify  the  present  rules  of  law  permitting  picketing  at  the  site  of 
a  primary  labor  dispute.  This  provision  does  not  eliminate,  restrict, 
or  modify  the  limitations  on  picketing  at  t]ie  site  of  a  primary  labor 
dispute  that  are  in  existing  law.  See  for  example,  NLRB  v.  Denver 
Building  and  C otistruction  Trades  Council^  et  al.  (341  U.S.  675 
(1951))  ;  Brotherhood  of  Painters^  Decorators^  and  Paper  Hangers, 
etc.,  and  Pittsburgh  Plate  Glass  Co.  (110  NLRB  455  (1954) ) ;  Moore 
Dry  dock  Co.  (81  NLRB  1108)  ;  Washi7igton  Coca  Cola  Bottling 
Works,  Inc.  (107  NLRB  233  (1953) ) . 

SECTIOX    704(b) IIOT-CARGO    AGREEMENTS 

The  Senate  bill  amends  section  8  of  the  National  Labor  Relations 
Act,  as  amended,  by  adding  at  the  end  thereof  a  new  subsection  (e) 
which  makes  it  an  unfair  labor  practice  for  any  labor  organization  and 
any  employer  who  is  a  common  carrier  subject  to  part  II  of  the  Inter- 
state Commerce  Act  to  enter  into  any  contract  or  agreement,  express 
or  modify  the  limitations  on  picketing  at  the  site  of  a  primary  labor 
or  refrain  from  handling,  using,  or  transporting  any  of  the  products 
of  any  other  employer,  or  to  cease  doing  business  with  the  same. 

The  House  amendment  amends  section  8  of  the  National  Labor 
Relations  Act,  as  amended,  by  adding  at  the  end  thereof  a  new  sub- 
section (e)  to  make  it  an  mifair  labor  practice  for  any  labor  organiza- 
tion and  any  employer  to  enter  into  any  contract  or  agreement,  express 
or  implied,  whereby  such  employer  ceases  or  refrains  or  agrees  to  cease 
or  refrain  from  handling,  using,  selling,  transporting  or  otherwise 
dealing  in  any  of  the  products  of  any  other  employer,  or  to  cease  doing 
business  with  any  other  pei-son.  The  House  amendment  also  makes 
any  such  agreement  heretofore  or  hereafter  executed  unenf orcible  and 
void. 

The  committee  of  conference  adopted  the  House  amendment  but 
added  three  provisos.  The  first  proviso  specifies — 

that  nothing  in  this  subsection  (e)  shall  apply  to  an  agree- 
ment between  a  labor  organizatio2i  and  an  employer  in  the 
construction  industrv  relatino-  to  the  contractinfj  or  subcon- 
tractmg  of  work  to  be  done  at  the  site  of  the  construction, 
alteration,  painting,  or  repair  of  a  building,  structure,  or 
other  work. 

It  should  be  particularly  noted  that  the  proviso  relates  only  and 
exclusively  to  the  contracting  or  subcontracting  of  work  to  be  done 
at  the  site  of  the  construction.  The  proviso  does  not  exempt  from 
section  8(e)  agreements  relating  to  supplies  or  other  products  or 
materials  shipped  or  otherwise  transported  to  and  delivered  on  the 
site  of  the  construction.  The  committee  of  conference  does  not  in- 
tend that  this  proviso  should  be  construed  so  as  to  change  the  present 
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state  of  the  law  with  respect  to  the  validity  of  this  specific  type  of 
agreement  relating  to  work  to  be  done  at  the  site  of  the  construction 
project  or  to  remove  the  limitations  which  the  present  law  imposes 
with  respect  to  such  agreements.  Picketing  to  enforce  such  contracts 
would  be  illegal  under  the  8(md  Door  case  {Local  1796  United  Broth- 
erhood of  Carpenters  v.  NLRB,  357  U.S.  93  (1958).  To  the  extent  that 
such  agreements  are  legal  today  under  section  8(b)  (4)  of  the  National 
Labor  Relations  Act,  as  amended,  the  proviso  would  prevent  such 
legality  from  being  affected  by  section  8(e).  The  i>roviso  applies  only 
to  section  8(e)  and  therefore  leaves  unaffected  the  law  developed 
under  section  8(b)  (4).  The  Denver  Building  Trades  case  and  the 
Moore  Dnjdock  cases  would  remain  in  full  force  and  effect.  The  pro- 
viso is  not  intended  to  limit,  change,  or  modify  the  present  state  of  the 
law  with  respect  to  picketing  at  the  site  of  a  construction  project.  Re- 
strictions and  limitations  imposed  upon  such  picketing  under  present 
law  as  interpreted,  for  example,  in  the  U.S.  Supreme  Court  decision  in 
the  Denver  Building  Trades  case  would  remain  in  full  force  and  effect. 
It  is  not  intended  that  the  proviso  change  the  existing  law  with  respect 
to  judicial  enforcement  of  these  contracts  or  with  respect  to  the  legality 
of  a  strike  to  obtain  such  a  contract. 

The  second  proviso  specifies  that  for  tlie  purposes  of  this  sub- 
section (e)  and  section  8(b)  (4)  the  terms  "any  employer",  "any  person 
engaged  in  commerce  or  an  industry  affecting  commerce",  and  "any 
person"  when  used  in  relation  to  the  terms  "any  other  producer, 
processor,  or  manufacturer,"  "any  other  employer",  or  "any  other 
person"  shall  not  include  persons  in  the  relation  of  a  jobber,  manu- 
facturer, contractor,  or  subcontractor  working  on  the  goods  or  premises 
of  a  jobber  or  manufacturer  or  performing  parts  of  an  integrated 
process  of  production  in  the  apparel  and  clothing  industry.  This  pro- 
viso grants  a  limited  exemption  in  three  specific  situations  in  the 
apparel  and  clothing  industry,  but  in  no  other  industry  regardless  of 
whether  similar  integrated  processes  of  production  may  exist  between 
jobbers,  manufacturers,  contractors,  and  subcontractors. 

The  third  proviso  applies  solely  to  the  apparel  and  clothing  in- 
dustry. , 

SECTION    7  04(C)— ORGANIZATIONAL    AND    RECOGNITION    TICKETING 

Both  the  Senate  bill  and  the  House  amendment  contain  provisions 
which  place  certain  restrictions  on  organizational  and  recognition 
picketing.  The  committee  of  conference  adopted  a  snbstitute  pro- 
vision, section  704:(c),  which  amends  the  National  Labor  Relations 
Act,  as  amended,  to  add  a  new  section  8(b)  (7),  making  it  an  unfair 
labor  practice  to  picket  or  cause  to  be  picketed,  or  threaten  to  picket 
or  cause  to  be  picketed,  any  employer  where  an  object  thereof  is 
forcing  or  requiring  an  employer  to  reco^^nize  or  bargain  with  a  labor 
organization  as  the  representative  of  his  employees,  or  forcing  or 
requiring  the  employees  of  an  employer  to  accept  or  select  such  labor 
organization  as  their  collective  bargaining  representative,  unless  such 
labor  organization  is  currently  certified  as  the  representative  of  such 
employees : 

(A)  "\Yhere  the  employer  has  lawfullj^  recognized  in  ac- 
cordance with  this  Act  any  other  labor  organization  and  a 
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(|uestion  concerninor  representation  may  not  appropriately 
be  raised  under  section  0(c)  of  this  Act. 

(B)  Wliere  within  the  preceding  tAvelve  months  a  vahd 
election  under  section  9(c)  of  this  Act  has  been  conducted,  or 

(C)  Where  such  picketing  has  been  conducted  without  a 
petition  under  section  9(c)  being  filed  within  a  reasonable 
period  of  time  not  to  exceed  thiity  daj's  from  the  commence- 
ment of  such  picketing:  Provided^  That  when  such  a  petition 
has  been  filed  the  Board  shall  foithwith,  without  regard  to 
the  provisions  of  section  9(c)  (1)  or  the  absence  of  a  showing 
of  a  substantial  interest  on  the  part  of  the  labor  organization, 
direct  an  election  in  such  unit  as  the  Board  finds  to  be  appro- 
priate and  shall  certify  the  results  theerof :  Provided  further^ 
That  nothing  in  this  subparagraph  (C)  shall  be  construed  to 
prohibit  any  picketing  or  other  publicity  for  the  purpose  of 
truthfully  advising  the  public  (including  consumers)  that  an 
employer  does  not  employ  membei's  of  or  have  a  contract 
with,  a  labor  organization,  unless  an  effect  of  such  picketing 
is  to  induce  any  individual  employed  by  any  other  person  in 
the  course  of  his  employment,  not  to  pick  up,  deliver  or  trans- 
port any  goods  or  not  to  perform  any  sei^ices. 

The  final  sentence  to  the  proposed  new  section  8(b)  (7)  of  the  act  pro- 
vides that — 

Nothing  in  this  paragraph  (7)  shall  be  construed  to  permit 
any  act  which  would  otherwise  be  an  mifair  labor  practice 
imder  section  8(b)  of  the  Act. 

Section  8  (b)  (7)  overrules  the  Curtis  and  Alloy  cases  to  the  extent  that 
those  decisions  are  inconsistent  with  section  8(b)  (7) . 

SECTION    705 — ]iUILDING  AND   CONSTRUCTION   INDUSTRY 

The  Senate  bill  amends  section  8  of  the  National  Labor  Relations 
Act,  as  amended,  to  add  a  new  subsection  (e)  which  provides  that  it 
shall  not  be  an  unfair  labor  practice  under  subsections  (a)  and  (b) 
of  section  8  of  that  act,  for  "an  employer  engaged  primarily  in  the  build- 
ing and  construction  industry  to  make  an  agreement  covering  em- 
ployees engaged  (or  who  upon  their  employment  would  be  engaged) 
in  the  building  and  construction  industiy  with  a  labor  organization 
(not  established,  maintained,  or  assisted  by  any  action,  defined  in 
sec.  8(a)  of  the  National  Labor  Relations  Act,  as  amended,  as  an  un- 
fair labor  practice)  of  which  building  and  construction  employees  are 
members  (1)  where  the  majority  status  of  such  labor  organization  has 
not  been  established  under  the  provisions  of  section  9  of  the  National 
Labor  Relations  Act,  as  amended,  prior  to  the  making  of  such  agree- 
ment, (2)  because  such  agreement  requires  as  a  condition  of  employ- 
ment, membership  in  such  labor  organization  after  the  seventh  day 
following  the  beginning  of  such  employment,  or  the  effective  date  of 
the  agreement,  whichever  was  later,  or  (3)  becaUwSe  such  agreement  re- 
quires the  employer  to  notify  such  labor  organization  of  opportunities 
for  employment  with  such  einployer,  or  gives  such  labor  organization 
an  opportunity  to  refer  qualified  applicants  for  such  employment, 
or  (4)  because  such  agreement  specifies  minimum  training  or  experi- 
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ence  qualifications  for  employment  or  provides  for  priority  in  oppor- 
tunities for  employment  based  upon  length  of  service  with  such  em- 
ployer, in  the  industry  or  in  the  particular  geographical  area.  The 
Senate  provision  specifies,  however,  (1)  that  nothing  in  such  provision 
shall  set  aside  the  final  proviso  to  section  8(a)  (3)  of  the  National 
Labor  Relations  Act,  as  amended,  and  (2)  that  any  agreement  which 
would  not  be  valid  except  for  this  amendment  which  permits  an  agree- 
ment to  be  entered  into  where  the  majority  status  of  such  labor  orga- 
nization has  not  been  established  under  the  provisions  of  section  d  of 
that  act  prior  to  the  making  of  such  agreement,  shall  not  be  a  bar  to  a 
petition  filed  pursuant  to  section  9(c)  or  9(e)  of  that  act.  The  Senate 
provision  also  specifies  that  nothing  therein  shall  be  constiiied  as  au- 
thorizing the  execution  of  or  application  of  agreements  requiring  mem- 
bership in  a  labor  organization  as  a  condition  of  employment  in  any 
State  or  territor^^  in  which  such  execution  or  application  is  prohibited 
by  State  or  territorial  law\ 

The  conference  adopted  the  provision  of  the  Senate  bill  permitting 
prehire  agreements  in  the  building  and  construction  industry.  Nothing 
in  such  provision  is  intended  to  restrict  the  applicability  of  the  hiring 
hall  provisions  enunciated  in  the  Mountain  Pacific  case  (119  N.L.R.B. 
883,  893)  or  to  authorize  the  use  of  force,  coercion,  strikes,  or  picketing 
to  compel  any  person  to  enter  into  such  prehire  agreemente. 

Graham  A.  Barden, 
Pjiil  M.  Landrum, 
Frank  Thompson,  Jr. 
Carroll  D.  Kearns, 
William  H.  Ayres, 
Robert  P.  Griffin, 
Managers  on  the  Part  of  the  House. 


D.  LANDRUM-GRIFFIN  ACT  TO  1968 

In  the  period  between  1959  and  1968,  there  was  no  less  interest  in  the 
substance  of  the  labor-management  problems  considered  by  the  Board, 
but  there  was  an  increasing  interest  in  the  Board's  pi'ocedures.  In  the 
earlier  part  of  the  period,  extending  down  to  about  1961,  the  earlier 
interest,  noted  above,  in  speeding  up  the  operations  of  the  Board  was 
broadened  to  include  efforts  to  improve  the  administrative  practices 
of  the  Board  in  general.  This  took  off  from  the  Landrum-Griffin 
amendments,  but  did  not  stop  with  the  decentralization  of  representa- 
tion proceedings.  And,  as  in  earlier  3'ears,  the  Board  itself  took  an 
active  role  in  these  etlorts. 

There  was  an  additional  reason  for  the  added  interest  in  the  work 
of  the  Board  in  the  years  immediately  following  1959.  At  about  this 
time  a  ratlier  substantial  controversy  developed  about  the  role  and 
functions  of  the  independent  regulatory  agencies.  Reference  may  be 
made  to  the  Landis  repoit.  As  one  such  agency,  the  Board  and  its  op- 
erations were  also  included  in  the  rather  fundamental  and  far-reaching 
7'eview  of  administrative  goals  and  procedures. 

After  reproducing  Title  VII,  the  Landrum-Griffin  amendments  to 
the  Taft-PIartlev  Act  (item  39),  three  law  journal  articles  dating 
from  1960  and  1961  are  included.  The  first  two  discuss  administrative 
law  as  the  Board  makes  it;  the  third  considers  an  alternative  ap- 
}:)roach.  Item  40  is  by  a  former  General  Counsel  of  the  Board,  Stuart 
Rothman.  The  note  from  the  Minnesota  Law  Review  (item  41)  is 
anonymous,  but  is  a  very  thorough  review  of  "Administrative  Law 
Making  through  Adjudication."  Cornelius  Peck's  article  (item  42) 
is  the  source  most  cited  in  discussing  the  question  of  why  the  Board 
does  not  make  greater  use  of  the  power  it  has  under  section  6  of  the 
National  Labor  Relations  Act  to  issue  substantive  rules. 

These  articles  are  followed  by  two  key  documents  on  the  adminis- 
tration of  tlie  National  Labor  Relations  Board,  the  1960  report  of  the 
Cox  panel  (item  43)  and  the  final  McKinsey  report  of  1961  (item  44). 
Taken  together  there  is  practically  no  aspect  of  Board  operations  not 
considered  and  evaluated  in  these  reports.  Of  the  two,  the  INIcKinsey 
report  is  the  more  concerned  with  the  technical  side  of  administration. 

The  rejection  of  President  Kennedy's  Reorganization  Plan  No.  5 
by  the  House  of  Representatives  on  July  20, 1961,  marks  the  last  piece, 
to  date,  of  final  legislative  action  concerning  the  NLRB.  As  such,  it 
has  a  certain  interest.  The  plan  was  only  one  of  several  considered  that 
year,  all  stemming  from  tlie  Landis  report.  However,  the  reaction  of 
the  Congress  was  not  to  the  problem  of  the  regulatory  agencies,  as 
such,  as  much  as  it  was  to  the  problems  of  each  agency.  As  a  continu- 
ing response  to  the  problems  of  Federal  regulation  of  labor-manage- 
ment relations,  there  are,  accordingly,  some  other  points  of  intei'est  to 
the  proceedin.o'.  Although  the  traclitional  attack  has  been  on  what  the 
Board  was  doing,  it  has  been  stated  in  terms  of  how  it  was  being  done. 

(1869) 
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Indeed  the  attacks  on  Reorganization  Plan  Xo.  5  had  this  element  in 
them.  But  there  were,  in  addition,  some  direct  criticisms  of  the  Board's 
proposed  procedural  changes  which  were  more  novel  and  no  less 
valid. 

For  this  reason,  we  have  presented,  at  the  risk  of  some  minor  repe- 
tition, both  the  House  and  the  Senate  committee  reports  on  the  re- 
organization plan  (items  45  and  47)  and  an  excerpt  from  the  Senate 
hearings,  which  includes  testimony  from  a  proponent  of  the  plan,  the 
Chairman  of  the  National  Labor  Relations  Board,  ^Ir,  McCuUoch,  and 
from  an  opponent.  Senator  Dirksen,  who  introduced  the  disapproving 
resolution  in  the  Senate  (item  46) . 

It  will  be  noted  that  the  minority  views  in  the  House  report,  which 
prevailed  on  the  floor,  are  largely  that  the  plan  was  an  attempt  to 
supersede  the  Congressional  intent  under  the  Landrum-Griffin  Act 
and  an  illegal  deprivation  of  the  rights  of  appeal  under  the  Taft- 
Hartley  Act. 

Senator  Dirksen's  objection  is  more  direct — that  the  Board  has  ad- 
ministrative remedies  it  has  failed  to  adopt  whicli  might  speed  up 
its  proceedings.  He  suggests  these  should  be  tried  before  further  au- 
thority is  requested. 

The  minority  views  of  the  Senate  committee,  a  bipartisan  statement 
joined  in  by  Senators  Curtis,  jSIundt  and  Ervin,  criticized  the  Re- 
organization Plan,  not  for  being  an  illegal  power  grab,  but  for  being 
"vague,  indefinite,  and  uncertain,"  which  would  not  assure  any  speed- 
up of  the  work  of  the  Board.  It  was,  the  minority  noted,  a  grant  of 
authority  to  act,  not  a  plan  of  action. 

Also  set  forth,  in  its  entirety,  is  the  Pucinski  report  (item  48), 
which  was  also  issued  in  1961.  The  importance  of  its  findings  lies  in 
the  fact  that  it  documents  not  only  the  problem  of  Board  delay,  the 
lack  of  swift  justice,  but  also  the  more  important  problem  of  un- 
certainty— the  lack  of  sure  justice. 

The  Board  is  shown  as  slow  to  act,  to  put  its  remedies  into  effect, 
and  not  accomplishing  the  ends  which  the  Board  was  established  to 
accomplish.  This  is  summed  up  in  the  initial  paragraph  of  the  report : 

1.  The  subcommittee  finds  tliat  in  many  areas  and  in  many 
industries,  the  policy  of  the  United  States  as  set  forth  in  the 
Labor-]Management  Relations  Act  of  1947 — to  encourage  the 
practices  and  procedure  of  collective  bargaining- — ^is  not  be- 
ing effectuated.  Despite  over  25  years  of  statutory  prohibition 
and  widespread  publicity,  the  number  of  unfair  labor  prac- 
tices grows,  rather  than  diminishes,  and  at  an  alarming  rate. 

No  legislative  changes  were  made  in  1961,  nor  since.  Internal  efforts 
were  continued  within  the  Board  to  improve  administration.  Outside 
criticism  continued  from  both  labor  and  mxanagement.  We  have  tried 
to  document  some  of  these  efforts  and  observations.  Item  49  dates  from 
1961,  but  belongs  among  the  background  materials  to  the  immediate 
past.  It  is  a  statement  of  views  and  recommendations  made  by  a  special 
committee  of  the  American  Bar  Association  concerning  the  "Transfer 
of  Jurisdiction  over  Unfair  Labor  Practices  to  United  States  District 
courts."  As  such  it  has  current  interest. 

The  committee  was  deeply  split,  both  in  its  views  and  in  its  recom- 
mendations, with  two  members  favoring  a  transfer  of  jurisdiction,  and 
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two  opposing  it.  Split  also  was  the  Section  on  Labor  Law  which  heard 
the  report  at  its  nioetino;  in  St.  Louis  in  1961.  A  motion  to  support 
such  a  transfer  of  jurisdiction  was  defeated,  but  only  by  a  vote  of  49 
to  4.5,  and  only  after  a  protracted  and  interesting  debate. 

This,  and  other  themes,  are  continued  in  the  three  articles  which 
follow.  The  Graham  ai'ticle  (item  50)  is  a  trenchant  examination  of 
the  value  of  the  Board  in  accomplishing  its  objective  of  stabilizing 
industrial  relations.  Its  conclusion  that  the  Board  does  not  accomplish 
this  task  is  a  conclusion  similar  to  that  reached  by  the  Pucinski  sub- 
committee, noted  above.  Mr.  Graham  is  less  sanguine  than  the  subcom- 
mittee that  the  fault  can  be  remedied. 

The  article  by  Robert  J.  Hickey,  an  attorney  with  the  Board  (item 
51),  attempts  to  place  use  of  the  doctrine  of  stare  decisis  by  the  Board 
in  the  rational,  if  limited,  context  of  "a  self-imposed  check  on  arbi- 
trary power.''  Appearing  at  a  time  (1964)  when  the  Board  was  en- 
joying somewhat  more  than  its  usual  share  of  criticism  for  overturn- 
ing precedents,  it  was  probably  more  interesting  than  convincing.  It 
is,  however,  a  thorough  and  useful  discussion  of  this  rather  difficult 
legal  concept. 

With  all  the  discussion  of  whether  some  or  all  of  the  jurisdiction  of 
the  Board  should  be  shifted  to  the  Federal  District  Courts,  one  would 
imagine  that  someone  would  have  attempted  to  evaluate  the  effects  of 
such  a  transfer.  Instead,  the  question  has  tended  to  be  discussed  only 
in  abstract  terms  of  legal  rights,  and,  by  implication,  wrongs.  The 
article  by  Dr.  Evans  (item  52)  is  an  exception.  It  was  written  by  an 
economist,  who  felt,  in  his  conclusion,  that  such  a  change  in  jurisdic- 
tion would  result  in  decisions  less  consistent,  even  slower  in  being 
handed  down,  and  more  costly  to  the  individual  litigant.  Less  cer- 
tainly, on  the  basis  of  comparison  of  appeals  court  decisions  and  as- 
suming that  the  attitudes  of  district  court  judges  would  be  similar, 
he  concludes  that  the  transfer  of  jurisdiction  would  "lessen  the  level 
of  rights  currently  held  under  the  Taft-Hartley  Act  by  individuals 
and  unions  and  increase  those  of  employers." 

The  two  articles  by  Gene  S.  Booker  and  Alan  Coe  are  extremely 
valuable  guides  to  the  history  of  the  National  Labor  Relations  Board 
(items  53  and  54),  in  terms  of  its  critics  and  its  reformers.  Because  of 
their  recent  date,  they  brmg  the  collection  down  to  the  period  immedi- 
ate precedent  to  the  current  interest  in  reform  of  the  Board. 

The  final  docmnent  in  this  section  (55)  is  an  article  by  a  law  profes- 
sor who  spent  a  year  serving  on  the  staff  of  a  member  of  the  National 
Labor  Relations  Board.  It  gives  an  up-to-date  description  by  an  "in- 
sider" of  how  the  Board  functions  ancl  how  it  sees  its  own  problems,  a 
description  which  is  informed,  without  being  either  self-righteous  or 
defensive. 


39.  (Title  VII,  The  Labor-Management  Reporting  and  Disclosure 
Act  of  1959,  P.L.  86-257,  September  14,  1959  [73  Stat.  519]) 


TITLE  VII— AMENDMENTS  TO  THE  LABOR 
MANAGEMENT  RELATIONS  ACT,  1947,  AS 
AMENDED 

FEDERAL-STATE    JURISDICTION 

29  use  164.  Sec.  701  (a)  Section  14  of  the  National  Labor  Rela- 

tions Act,  as  amended,  is  amended  by  adding  at  the  end 
thereof  the  following  new  subsection : 

"(c)  (1)  The  Board,  in  its  discretion,  may,  by  rule  of 
decision  or  by  published  rules  adopted  pursuant  to  the 
Administrative  Procedure  Act,  decline  to  assert  jurisdic- 
tion over  any  labor  dispute  involving  an}'  class  or  cate- 
gory of  employers,  where,  in  the  opinion  of  the  Board, 
the  effect  of  such  labor  dispute  on  commerce  is  not  suffi- 
ciently substantial  to  warrant  the  exercise  of  its  jurisdic- 
tion over  any  labor  dispute  over  which  it  would  assert 
jurisdiction  under  the  standards  prevailing  upon  Au- 
gust 1,  1959. 

"  (2)  Nothing  in  this  Act  shall  be  deemed  to  prevent  or 
bar  any  agency  or  the  courts  of  any  State  or  Territory 
(including  the  Commonwealth  of  Puerto  Rico,  Guam, 
and  the  Virgin  Islands),  from  assuming  and  asserting 
jurisdiction  over  labor  disputes  over  which  the  Board 
declines,  pursuant  to  paragraph  (1)  of  this  subsection,  to 
assert  jurisdiction." 

29  use  153.  (b)   Section  3(b)  of  such  Act  is  amended  to  read  as 

follows : 

"(b)  The  Board  is  authorized  to  delegate  to  any  group 
of  three  or  more  members  any  or  all  of  the  powers  which 
it  may  itself  exercise.  The  Board  is  also  authorized  to 

29  use  159.  delegate  to  its  regional  directors  its  powers  under  section 
9  to  determine  the  unit  appropriate  for  the  purpose  of 
collective  bargaining,  to  investigate  and  provide  for  hear- 
ings, and  determine  whether  a  question  of  representation 
exists,  and  to  direct  an  election  or  take  a  secret  ballot 
under  subsection  (c)  or  (e)  of  section  9  and  certify  the 
results  thereof,  except  that  upon  the  filing  of  a  request 
therefor  with  the  Board  by  any  interested  person,  the 
Board  may  review  any  action  of  a  regional  director  dele- 
gated to  him  under  this  paragraph,  but  such  a  review 
shall  not,  unless  specifically  ordered  by  the  Board,  oper- 
ate as  a  stay  of  any  action  taken  by  the  regional  director. 
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A  vacancy  in  tlie  Board  shall  not  impair  the  right  of  the 
remaining  members  to  exercise  all  of  the  powers  of  the 
Board,  and  three  members  of  the  Board  shall,  at  all  times, 
constitute  a  quorum  of  the  Board,  except  that  two  mem- 
bers shall  constitute  a  quorum  of  any  group  designated 
pursuant  to  the  first  sentence  hereof.  The  Board  shall 
have  an  official  seal  which  shall  be  judicially  noticed.'' 

ECONOMIC    SnilKERS 

Sec.  702.  Section  9(c)  (3)  of  the  National  Labor  Rela-  29  use  i.v.>. 
tions  Act,  as  amended,  is  amended  by  amending  the  sec- 
ond sentence  thereof  to  read  as  follows :  "Emplojees  en- 
gaged in  an  economic  strike  wdio  are  not  entitled  to  re- 
instatement shall  be  eligible  to  vote  under  such  regula- 
tions as  the  Board  shall  find  are  consistent  with  the  pur- 
poses and  provisions  of  this  Act  in  any  election  con- 
ducted within  twelve  months  after  the  commencement  of 
the  strike."' 

vacancy  in  office  of  general  counsel 

Sec.  703.  Section  3  (d)  of  the  National  Labor  Relations  29  use  153. 
Act,  as  amended,  is  amended  by  adding  after  the  period 
at  the  end  thereof  the  following :  "In  case  of  a  vacancy  in 
the  office  of  the  General  Counsel  the  President  is  author- 
ized to  designate  the  officer  or  employee  who  shall  act  as 
General  Counsel  during  such  vacancy,  but  no  person  or 
persons  so  designated  shall  so  act  (1)  for  more  than  forty 
days  when  the  Congress  is  in  session  unless  a  nomina- 
tion to  fill  such  vacancy  shall  have  been  submitted  to  the 
Senate,  or  (2)  after  the  adjournment  sine  die  of  the  ses- 
sion of  the  Senate  in  which  such  nomination  was 
submitted." 

BOYCOTTS  AND  RECOGNITION   PICKETING 

Sec.  704.  (a)  Section  8(b)  (4)  of  the  National  Labor  29  use  ins. 
Relations  Act,  as  amended,  is  amended  to  read  as  follows : 
"(4)  (ij  to  engage  in,  or  to  induce  or  encourage 
any  individual  employed  by  any  person  engaged  in 
commerce  or  in  an  industry  affecting  commerce  to 
engage  in,  a  strike  or  a  refusal  in  the  course  of  his 
employment  to  use,  manufacture,  process,  transport, 
or  otherwise  handle  or  work  on  any  goods,  articles, 
materials,  or  commodities  or  to  perform  any  services ; 
or  (ii)   to  threaten,  coerce,  or  restrain  any  person 
engaged  in  commerce  or  in  an  industry  affecting 
commerce,  where  in  either  case  an  object  thereof  is — 
"(A)   forcing  or  requiring  any  employer  or 
self-employed  person  to  join  any  labor  or  em- 
ployer organization  or  to  enter  into  any  agree- 
ment which  is  prohibited  by  section  8(e)  ; 
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"  (B)  forcing  or  requiring  any  person  to  cease 
using,  selling,  handling,  transporting,  or  other- 
wise dealing  in  the  products  of  any  other  pro- 
ducer, processor,  or  manufacturer,  or  to  cease 
doing  business  with  any  other  person,  or  forcing 
or  requiring  any  other  employer  to  recognize  or 
bargain  with  a  labor  organization  as  the  repre- 
sentative of  his  emplo3'ees  unless  such  laljor 
organization  has  been  certified  as  the  repre- 
sentative of  such  employees  under  the  provisions 
of  section  9 :  Provided^  That  nothing  contained 
in  this  clause  (B)  shall  be  construed  to  make 
unlavrful,  where  not  otherwise  unlawful,  any 
primary  strike  or  primary  picketing; 

"(C)  forcing  or  requiring  any  employer  to 
recognize  or  bargain  with  a  particular  labor 
organization  as  the  representative  of  his  em- 
ployees if  another  labor  organization  has  been 
certified  as  the  representative  of  such  employees 
under  the  provisions  of  section  9; 

"(D)   forcing  or  requiring  any  employer  to 
assign  particular  work  to  employees  in  a  par- 
particular    labor    organization    or    in    a    par- 
ticular trade,  craft,  or  class  rather  than  to  em- 
ployees  in   another   labor   organization   or   i]i 
another  trade,  craft,  or  class,  unless  such  em- 
ployer is  failing  to  conform  to  an  order  or  certi- 
fication of  the  Board  determining  the  bargaining 
representative  for  employees  performing  such 
work : 
Provided.  That  nothing  contained  in  this  subsection 
(b)  shall  be  construed  to  make  unlawful  a  refusal 
by  any  person  to  enter  upon  the  premises  of  any  em- 
ployer (other  than  his  own  emploj'Cr),  if  the  em- 
ployees of  such  employer  are  engaged  in  a  strike 
ratified  or  approved  by  a  representative  of  such 
employees  wliom  such  employer  is  required  to  recog- 
nize under  this  Act :  Provided  further^  That  for  the 
purposes  of  this  paragraph  (4)  only,  nothing  con- 
tained in  such  paragraph  shall  be  construed  to  pi'o- 
hibit  publicity,  other  than  picketing,  for  the  pur- 
pose of  Iruthf ully  advising  the  public,  including  con- 
sumers and  members  of  a  labor  organization,  that 
a  product  or  products  are  produced  by  an  employer 
with  whom  the  labor  organizp.tion  has  a  primary  dis- 
pute and  are  distributed  by  another  employer,  as  long 
as  such  publicity  does  not  have  an  effect  of  inducing 
any  individual  emploj^ed  by  any  person  other  than 
the  primary  employer  in  the  course  of  his  employ- 
ment to  refuse  to  pick  up,  deliver,  or  transport  any 
goods,  or  not  to  perform  any  services,  at  the  estab- 
lishment    of     the     emploj'Cr     engaged     in     such 
distribution;". 
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(b)  Section  8  of  the  Xational  Labor  Relations  Act, 
as  amended,  is  amended  by  adding  at  the  end  thereof 
the  following  new  subsection  : 

''(e)  It  shall  be  an  unfair  labor  practice  for  any  labor 
organization  and  any  employer  to  enter  into  any  contract 
or  agreement,  express  or  implied,  whereby  such  employer 
ceases  or  refrains  or  agrees  to  cease  or  refrain  from 
handling,  using,  selling,  transporting  or  otherwise  deal- 
ing in  any  of  the  products  of  any  other  employer,  or  to 
cease  doing  business  with  any  other  person,  and  any  con- 
tract or  agreement  entered  into  heretofore  or  hereafter 
containing  such  an  agreement  shall  be  to  such  extent 
unenforcible  and  void:  Provided^  That  nothing  in  this 
subsection  (e)  shall  apply  to  an  agreement  between  a 
labor  organization  and  an  employer  in  the  construction 
industry  relating  to  the  contracting  or  subcontracting 
of  work  to  be  done  at  the  site  of  the  construction,  altera- 
tion, painting,  or  repair  of  a  building,  structure,  or  other 
work:  Provided,  further^  That  for  the  purposes  of  this 
subsection  (e)  and  section  8(b)(4)(B)  the  terms  'any 
employer',  'any  person  engaged  in  commerce  or  an  in- 
dustry affecting  commerce',  and  'any  person'  when  used 
in  relation  to  the  terms  'any  other  producer,  processor, 
or  manufacturer',  'any  other  employer',  or  'any  other 
person'  shall  not  include  persons  in  the  relation  of  a 
jobber,  manufacturer,  contractor,  or  subcontractor  work- 
ing on  the  goods  or  premises  of  the  jobber  or  manufac- 
turer or  performing  parts  of  an  integrated  process  of 
production  in  the  apparel  and  clothing  industry:  Pro- 
vided further.  That  nothing  in  this  Act  shall  prohibit 
the  enforcement  of  anv  agreement  which  is  within  the 
foregoing  exception." 

(c)  Section  8(b)  of  the  National  Labor  Relations  Act, 
as  amended,  is  amended  by  striking  out  the  word  "and" 
at  the  end  of  paragraph  (5),  striking  out  the  period  at 
the  end  of  paragraph  (6),  and  inserting  in  lieu  thereof 
a  semicolon  and  the  word  "and",  and  adding  a  new 
paragraph  as  follows: 

"(7)  to  picket  or  cause  to  be  picketed,  or  threaten 
to  picket  or  cause  to  be  picketed,  any  employer  where 
an  object  thereof  is  forcing  or  requiring  an  em- 
ployer to  recognize  or  bargain  with  a  labor  organi- 
zation as  the  representative  of  his  employees,  or 
forcing  or  requiring  the  employees  of  an  employer 
to  accept  or  select  such  labor  organization  as  their 
collective  bargaining  representative,  unless  such 
la1)or  organization  is  cui-rently  certified  as  the  repre- 
sentative of  such  employees: 

"(A)  where  the  employer  has  lawfully  recog- 
nized in  accordance  with  this  Act  any  other  labor 
organization  and  a  question  concerning  repre- 
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scMitation  may  not  appropriately  be  raised  iindei- 
section  9(c)  of  this  Act, 

"(B)  where  within  the  preceding  twelve 
months  a  valid  election  mider  section  9(c)  of 
this  Act  has  been  conducted,  or 

"(C)  where  such  picketing  has  been  conducted 
without  a  petition  under  section  9(c)  being  filed 
within  a  reasonable  period  of  time  not  to  exceed 
thirty  days  from  the  commencement  of  such 
picketing:  Provided^  That  when  such  a  peti- 
tion has  been  filed  the  Board  shall  forthwith, 
without  regard  to  the  provisions  of  section 
9(c)  (1)  or  the  absence  of  a  showing  of  a  sub- 
stantial interest  on  the  part  of  the  labor  organi- 
zation, direct  an  election  in  such  unit  as  the 
Board  finds  to  be  appropriate  and  shall  certify 
the  results  thereof:  Provided  fv.i-ther.  That 
nothing  in  this  subparagraph  (C)  shall  be  con- 
strued to  prohibit  any  picketing  or  other  pub- 
licity for  the  purpose  of  truthfully  advising  the 
public  (including  consumers)  that  an  employer 
does  not  employ  members  of,  or  have  a  contract 
with,  a  labor  organization,  unless  an  effect  of 
such  picketing  is  to  induce  any  individual  em- 
ployed by  any  other  person  in  the  course  of  his 
employment,  not  to  pick  up,  deliver  or  transport 
any  goods  or  not  to  perform  any  services. 
"Nothing  in  this  paragraph  (7)  shall  be  con- 
strued to  permit  any  act  which  would  otherwise  be 
an  unfair  labor  practice  under  this  section  8(b). 
•-i'Mscifio.  (d)   Section  10(1)    of  the  National  Labor  Relations 

Act,  as  amended,  is  amended  by  adding  after  the  words 
"section  8(b),"  the  words  "or  section  8(e)  or  section 
8(b)  (7),"  and  by  striking  out  the  period  at  the  end  of 
the  third  sentence  and  inserting  in  lieu  thereof  a  colon 
and  the  following:  ^'■Provided  further.  That  such  officer 
or  regional  attorney  shall  not  apply  for  any  restraining 
order  under  section  8(b)  (7)  if  a  charge  against  the  em- 
ployer under  section  8(a)(2)  has  been  filed  and  after 
the  preliminary  investigation,  he  has  reasonable  cause  to 
believe  that  such  charge  is  true  and  that  a  complaint 
should  issue." 

(e)  Section  303(a)  of  the  Labor  Management  Rela- 
tions Act,  1947,  is  amended  to  read  as  follows : 
29  use  187.  "(a)    It  shall  be  unlawful,  for  the  purpose  of  this 

section  only,  in  an  industry  or  activity  affecting  com- 
merce, for  any  labor  organization  to  engage  in  any 
activity  or  conduct  defined  as  an  unfair  labor  practice 
in  section  8(b)  (4)  of  the  National  Labor  Relations  Act, 
as  amended." 


1877 


BUILDING    AND    CONSTRUCTION    INDUSTRY 


Sec.  705.  (a)  Section  8  of  the  National  Labor  Kela-   29usci5S. 
tions  Act,  as  amended  by  section  704(b)   of  this  Act, 
is  amended  by  adding  at  the  and  thereof  the  following 
new  subsection : 

''(f)  It  shall  not  be  an  unfair  labor  practice  under 
subsections  (a)  and  (b)  of  this  section  for  an  employer 
engaged  primarily  in  the  building  and  construction  in- 
dustry to  make  an  agreement  covering  employees  en- 
gaged (or  vv'ho  upon  their  employment,  will  be  engaged) 
in  the  building  and  construction  industry  with  a  labor 
organization  of  which  building  and  construction  em- 
ployees are  members  (not  established,  maintained,  or 
assisted  by  any  action  defined  in  section  8(a)  of  this  Act 
as  an  unfair  labor  I3ractice)  because  (1)  the  majority 
status  of  such  labor  organization  has  not  been  established 
under  the  provisions  of  section  9  of  this  Act  prior  to  the 
making  of  such  agreement,  or  (2)  such  agreement  re- 
quires as  a  condition  of  emplo^/ment,  membership  in  such 
labor  organization  after  the  seventh  dav  follovring  the 
beginning  of  such  employment  or  the  effective  date  of  the 
agreement,  whichever  is  later,  or  (3)  such  agreement 
requires  the  employer  to  notify  such  labor  organization 
of  opportunities  for  employment  with  such  employer,  or 
gives  such  la,bor  organization  an  opportunity  to  refer 
qualified  applicants  for  such  emploj-ment,  or  (4)  such 
agreement  specifies  minimum  training  or  experience 
qualifications  for  employment  or  provides  for  priority 
in  opportunities  for  employment  based  upon  length  of 
service  with  such  em_ployer,  in  the  industry  or  in  the 
particular  geographical  area:  ProvidecL  That  nothing 
in  this  subsection  shall  set  aside  the  final  proviso  to  sec- 
tion 8(a)(3)  of  this  Act:  Provided  further^  That  any 
agreement  which  would.be  invalid  but  for  clause  (1)  of 
this  subsection,  shall  not  be  a  bar  to  a  petition  filed  pur- 
suant to  section  9(c)  or  9  (e) ." 

(b)  Nothing  contained  in  the  amendment  made  Ijy 
subsection  (a)  shall  be  construed  as  autliorizing  the  ex- 
ecution or  application  of  agreements  requiring  member- 
ship in  a  labor  organization  as  a  condition  of  emplo}^- 
ment  in  anv  State  or  Territory  in  which  such  execution 
or  application  is  prohibited  by  State  or  Territorial  law. 

PRIORITY  IN  CASE  HANDLING 

Sec.  706.  Section  10  of  the  National  Labor  Relations  29  use  i6o. 
Act,  as  amended,  is  amended  by  adding  at  the  end  thereof 
a  new  subsection  as  follows : 

"  (m)  Whenever  it  is  charged  that  any  person  has  en- 
gaged in  an  unfair  labor  practice  within  the  meaning  of 
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subsection  (a)  (3)  or  (b)  (2)  of  section  8,  sucli  cliarge 
shall  be  given  priority  over  all  other  cases  except  cases  of 
like  character  in  the  office  where  it  is  filed  or  to  which 
it  is  referred  and  cases  given  priority  under  subsection 
(1)." 

EFFECTIVE  DATE  OF  AlHENDMENTS 

Sec.  707.  The  amendments  made  by  this  title  shall 
take  effect  sixty  days  after  the  date  of  the  enactment  of 
this  Act  and  no  provision  of  this  title  shall  be  deemed 
to  make  an  unfair  labor  practice,  any  act  which  is  per- 
formed prior  to  such  effective  date  which  did  not  con- 
stitute an  unfair  labor  practice  prior  thereto. 
Approved  September  14, 1959. 


40.  (Source:  Stuart  Rothman,  in  The  George  Washington  Law 
Review,  Vol.  29,  No.  2  [December  1960] ) 


THE  NATIONAL  LABOR  RELATIONS   BOARD  AND  AD- 
MINISTRATIVE LAW 

Stuart  Rotliman^ 
General  Counsel^  National  Labor  Relations  Board 

On  this  its  twenty-fifth  birthday,  it  is  appropriate  to  review  liow  the 
National  Labor  Relations  Board  has  functioned  as  an  administrative 
a^-eiicy.  Accordingly,  this  article  describes  some  of  the  unique  features 
of  the  Board's  powers  and  procedures,  and  the  principles  which  it  has 
contributed  to  administrative  law. 

I.  The  Exclusiveness  of  the  Board's  Procedures  and 

Determinations 

In  enacting  the  original  National  Labor  Relations  Act  or  Wagner 
Act,^  in  1935,  Congress  desired  to  avoid  the  weakness  of  section  7(a) 
of  the  National  Industrial  Recovery  Act  and  Public  Resolution  41.^ 
These  provisions  were  administered  by  a  wide  variety  of  independent 
industrial  boards,  and  the  National  Labor  Relations  Board,  which  was 
established  to  oversee  them,  had  no  real  power  of  appellate  review, 
with  the  result  that  there  was  a  lack  of  uniformity  in  interpretation. 
Moreover,  the  Board  had  no  effective  means  of  forcing  an  unwilling 
employer  to  comply  with  its  determinations,  and  any  attempt  by  it  to 
conduct  a  representation  election  could  be  endlessly  delayed  by  direct 
resort  to  the  courts.^  In  short,  the  situation  was  analogous  to  that  faced 
by  the  Nation  under  the  loose-knit  and  ineffectual  Articles  or 
Confederation. 

Accordingly,  the  Wagner  Act  undertook : 

to  dispel  the  confusion  resulting  from  dispersion  of  authority  and 
to  establish  a  single  paramount  administrative  or  quasi-iudicial 
authority  in  connection  with  the  development  of  the  Federal 
American  law  regarding  collective  bargaining.-* 


*T?.S..  1935,  LL.B..  1937.  University  of  Minnesota  :  LL.M.,  193S,  Harvard  University. 
Member  of  the  Minnesota.  District  of  Columbia,  anrl  U.S.  Supreme  Court  Bars.  Formerly 
Solicitor,  U.S.  Department  of  Labor.  The  author  Tvnshes  to  express  his  appreciation  to 
Xorton  J.  Come.  Assistant  General  Counsel,  National  Lal)or  Relations  Board,  for  his 
assistance  in  the  preparation  of  this  article. 

149  Stat.  449  (193.5)   [hereinafter  cited  as  Waffner  Actl. 

2  Section  7(a),  48  Stat.  19S.  (1933),  required  that  every  code  of  fair  competition  issued 
under  the  National  Industrial  Recovery  Act  contain  a  provision  {luaranteeing  emplo.vees, 
inter  alir,.  freedom  to  orjranize  and  bargain  collectively  through  representatives  of  their 
own  choosing.  Public  Resolution  44  4S  Stat.  11.S3  (1934)  sought  to  complement  §  7(a) 
by  providing  for  the  establishment  of  a  board  or  boards  to  investigate  controversies  under 
that  section  and  to  order  and  conduct  elections  for  the  purpose  of  determining  the  em- 
ployees' desires  concerning  a  bargaining  representative. 

■i  Sec  S.  Rep.  No.  573.  74th  Cong..  1st  Sess.  4-6  (1935)  ;  MiUis  &  Brown.  From  the 
Wagner  Act  to  Taft  Hartley  21-26  (1950). 

*  S.  Rep.  No.  573,  74th  Cong.,  1st  Sess.  15  (1935). 
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It  not  only  recreated  the  National  Labor  Relations  Board,  but  de- 
clared certain  labor  practices  to  be  unfair  and  prescribed  a  pai'ticiilai- 
method  by  which  the  existence  of  such  practices  would  be  ascertained 
and  prevented.  By  the  express  terms  of  the  act,  section  10 (a), ^  the 
Board  was  made  the  exclusive  agency  for  that  purpose.  Furtliei'more, 
the  proceeding  was  one  in  which  the  Board  was  "acting  in  the  public 
interest,"  rather  than  in  the  vindication  of  private  rights.*^  After  the 
filing  of  an  unfair  labor  practice  charge,  the  Board  alone  vras  em- 
powered to  decide  whetlier  a  complaint  should  issue  thereon;  if  one 
issued,  the  hearing  was  under  the  control  of  the  Board,  and  the  deter- 
mination of  whether  unfair  labor  practices  were  committed  and  tlie 
appropriate  remedy  therefor  rested  with  the  Board.^  Finally,  wheji 
the  Board  entered  its  order,  only  the  Board  was  authorized  to  take 
steps  to  enforce  it,  and  such  proceedings  were  confined  to  the  courts 
of  appeals.®  And  to  obviate  delays  in  discharging  the  other  functions 
entrusted  to  the  Board,  i.e.,  the  resolution  of  representation  questions 
through  the  conduct  of  elections,  the  act  specifically  provided  for  re- 
view of  a  representation  determination  only  when,  and  if,  it  formed 
the  basis  for  an  unfair  labor  practice  order  and  the  latter  was  itself 
before  the  court  of  appeals  for  review  or  enforcement.^ 

Congress'  intention  has  been  carefully  respected  by  the  courts,  with 
the  result  that  the  exclusiveness  of  the  Board's  procedures  and  its  con- 
trol over  them  have  been  firmly  established.  Early  in  the  life  of  the 
Wagner  Act,  it  was  made  clear  that  a  party  to  an  unfair  labor  practice 
proceeding,  even  though  contending  that  the  Board  was  acting  unlaw- 
fully, could  not  block  the  Board  proceedings  by  resorting  to  the  district 
court,  but  had  to  exhaust  his  administrative  remedy  before  the  Board 
and  then  obtain  a  review  of  the  Board's  determination  in  the  court  of 
appeals  under  the  statutory  review  procedure.^"  Similarly,  unfair 
labor  practice  conduct  cannot  be  remedied  by  private  suit  in  the  district 
court,  but  only  by  the  Board  pursuant  to  the,  act's  procedures."  More- 
over, the  Board  is  not  required  to  proceed  on  every  unfair  labor  prac- 
tice charge ;  it  may  decline  to  issue  a  complaint,  or  dismiss  one  already 
issued,  should  it  find  that  its  processes  have  been  abused,^-  or  that  a 
Board  proceeding  would  not  efl'ectuate  the  policies  of  the  act.^^  And, 
if  the  Board  issues  an  unfair  labor  practice  order  and  it  is  enforced 
by  the  appropriate  court  of  appeals,  the  determination  of  whether 
that  order  has  been  fully  complied  with  and,  if  not,  Avhether  contempt 
proceedings  should  be  instituted,  is  solely  for  the  Board.^*  Finally. 
Board  representation  determinations  can  only  be  reviewed  by  the  route 

^  "The  Board  is  prarov.ored,  as  herpinaftpr  provided,  to  prevent  any  person  from 
enjiaginjr  in  any  unfair  labor  practice  [listed  in  section  S]  aft'ectlnj?  commerce.  This  power 
shall  beexclusiVe,  and  shall  not  be  affected  by  any  other  means  of  adjustment  or  prevention 
that  has  been  or  may  be  established  bv  agreement,  code,  law,  or  otherwise.  .  .  ."  49  Stat. 
45.".  (1936). 

«  See  Amalgamated  Util.  Workers  v.  Consolidated  Edison  Co..  309  U.S.  2G1,  265,  207-09 
(1940)  :  National  Licorice  Co.  v.  NLRP.,  309  U.S.  350.  862-63,  366  (1940). 

•^  Wagner  Act  §§  10  (b)  and  (c),  49  Stat.  453  (1935). 

s  Wagner  Act  §S  10  (e)  and  (f),  49  Stat.  453  (1935). 

»  See  Wagner  Act  §  9(d).  49  Stat.  453  (1935)  :  AFL  v.  NLRB,  SOS  U.S.  401  (1940). 

^"Mvers  v.  Bethlehem  Shipbuilding  Corp..  303  U.S.  41  (1938)  ;  NeT%-port  News  Shipbuild- 
ing &  Drydoek  Co.  v.  Schauffler,  303  U.S.  54  (193S). 

11  California  Ass'n  of  Employers  v.  Building  Trades  Council.  178  F.  2d  175  (9th  Clr. 
1949)  ;  Amazon  Cotton  Mill  Co.  v.  Textile  Workers  Union.  167  F.  2d  183  (4th  Cir.  1948)  ; 
Amalgamated  Ass'n  v.  Dixie  Motor  Coach  Corp..  170  F.  2d  902  (SthCir.  1948). 

^  NLRB  V.  Indiana  &  Michigan  Elec.  Co.,  318  U.S.  9,  18-19  (1943). 

"Haleston  Drug  Stores.  Inc.  v.  NLRB,  187  F.  2d  418  (9th  Cir.).  cert,  denied.  342  U.S. 
815  (1951)  :  Local  Union  No.  12  v.  NLRB,  189  F.  2d  1  (7th  Cir.),  cert,  denied,  342  U.S.  808 
(1951)  :  NLRB  V.  Newark  Morning  Ledger  Co.,  120  F.  2d  202,  268  (3d  Cir.  1941). 

1^  Amalgamated  Util.  Workers  v.  Consolidated  Edison  Co.,  309  U.S.  261   (1940). 
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provided  in  section  9(d)  of  the  act,  notwithstanding  that  it  is  ordi- 
narily not  available  ot  an  aggrieved  union  which  thus  has  no  other 
means  of  obtaining  judicial  review  of  the  Board's  determination.^^ 
But  this  is  not  all.  For,  as  the  Supreme  Court  has  pointed  out : 

Congress  did  not  merely  lay  down  a  substantive  rule  of  law  to 
be  enforced  by  any  tribunal  competent  to  apply  law  generally  to 
the  parties.  It  went  on  to  confide  primary  interpretation  and  appli- 
cation of  its  rules  to  a  specific  and  specially  constituted  tribunal . . . 
Congress  evidently   considered  that  centralized   administration 
of  specially  designed  procedures  was  necessary  to  obtain  uniform 
application  of  its  substantive  rules  and  to  avoid  [those]  diversities 
and  conflicts  likely  to  result  from  a  variety  of  local  procedures  and 
attitudes  toward  labor  controversies  ...  A  multiplicity  of  tri- 
bunals and  a  diversity  of  procedures  are  quite  as  apt  to  produce 
incompatible  or  conflicting  adjudications  as  are  different  rules  of 
substantive  law  . .  .^^ 
Accordingly,  with  respect  to  subjects  covered  by  the  National  Labor 
Relations  Act,  not  only  must  the  procedure  specified  in  the  act  be  fol- 
lowed if  the  Board's  processes  are  invoked,  but  only  the  Board  may 
regulate  those  subjects.  With  limited  exceptions,  concurrent  regula- 
tion of  the  same  subject  by  state  courts  or  state  administrative  agencies 
is  barred,  even  though  the  state  is  not  undertaking  to  apply  the  federal 
law  but  its  own  law,  and  its  remedies  are  merely  intended  to  supple- 
ment and  not  displace  Board  remedies.^" 

In  sum,  the  Board's  procedures  and  its  regulation  of  the  matters 
entrusted  to  it  enjoy  an  exclusiveness  which  is  virtually  unique  among 
administrative  agencies,  insuring  the  maximum  development  of  a  uni- 
form national  policy  in  the  field  of  labor-management  relations  affect- 


mg  commerce. 


II.  Separation  or  Functions 


The  administrative  process  has  continually  been  concerned  with  the 
problem  of  combining  the  processes  of  prosecution  and  of  adjudication 
within  the  same  agency.^^  Such  a  commingling  of  functions  has  been 
opposed  on  the  familiar  ground  that  it  is  contrary  to  the  fundamental 
principle  that  no  man  shall  be  judge  in  his  own  cause.  On  the  other 
hand,  it  has  been  pointed  out  that  an  agency  is  not  one  man  but  many  : 
hence  it  does  not  follow  that,  because  the  agency  initiates  action  and 
renders  decision  thereafter,  the  same  person  is  doing  both.  Moreover, 

"LeMlom  V.  Norwich  Connecticut  Printing  Union,  275  F.  2cl  628  (D.C.  dr.),  cert,  denied, 
362  U.S.  969  (1960)  :  Leedom  v.  IBBW,  278  F.  2d  237  (D.C.  Cir.  1960)  :  DePratter  v. 
Farmer,  232  F.  2d  74  (D.C.  Cir.  1956)  ;  Norris,  Inc.  v.  NLRB,  177  F.  2d  26  (D.C.  Cir.  1949). 
Leedom  v.  Kyne,  358  U.S.  184  (195S)  permits  an  exception  to  tlie  general  rule  that  Board 
representative  determinations  are  not  reviewable  in  the  district  court  where  it  it  plain 
that  the  Board  has  exceeded  statutory  or  consitutional  requiremens  and  no  other  adequate 
remedy  exists  for  redress  of  the  wrong. 

13  Garner  v.  Teamsters  Union,  346  U.S.  485,  490  (1953). 

"Weber  v.  Anheuser-Busch,  Inc.,  348  U.S.  468  (1955)  ;  Garner,  supra  note  16;  Bethle- 
hem steel  Co.  V.  New  York  State  Labor  Relations  Bd.,  330  U.S.  767  (1947)  ;  San  Diego 
Bldg.  Trades  Council  v.  Garmon,  359  U.S.  236  (1959).  In  amending  the  act  in  1959  (73 
Stat.  519  (1959) ),  Congress  modified  the  effect  of  these  "preemption'  decisions  in  only  one 
respect,  i.e.,  permitting  the  states  to  assume  jurisdiction  over  cases  which  the  Board 
declines  becaiise  the  impact  on  commerce  is  not  subtantinl  enough  to  warrant  its  exercising 
jurisdiction.  For  the  law  prior  to  1959,  see  Guss  v.  Utah  Labor  Relations  Bd.,  353  U.S.  1 
(1957). 

IS  See  Landis,  The  Administrative  Process  91,  92  (1938)  ;  Report  of  the  Committee  on 
Ministers'  Powers  76-79  (Cmd.  4060,  1932),  61  A.B.A.  Rep.  729,  735  (1936)  ;  Administra- 
tive Management  in  the  Government  of  the  United  States,  Report  of  the  President's  Com- 
mittee on  Administrative  Management,  36-38  (1937)  ;  Final  Report  of  the  Attorney 
General's  Committee  on  Administrative  Procedure,  55-60,  203-209,  249  (1941)  [herein- 
after cited  as  Final  Report]  ;  Davis,  Separation  of  Functions  in  Administrative  Agencies, 
61  Harv.  L.  Rev.  389  (1948). 
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it  has  been  argued  that  the  possible  disadvantage  of  combining  func- 
tions is  far  outweighed  by  the  gains  in  coordinating  policies  and  in 
restraining  excessive  prosecutions.^^ 

The  Wagner  Act,  following  the  pattern  of  the  Federal  Trade  Com- 
mission Act,  combined  the  functions  of  prosecutor  and  judge  in  tlio 
sense  that  it  vested  in  the  Board  both  the  power  to  issue  unfair  labor 
practice  complaints  and  the  power  to  decide  whether  unfair  labor  prac- 
tices had  actually  been  committed.  Although  at  the  outset  the  Board 
itself  did  pass  on  the  case  at  the  complaint  stage,  it  later  delegated 
this  function  to  the  regional  offices  subject  to  review  and  consideration 
by  a  commtitee  in  Washington.^°  Nonetheless,  there  was  a  widespread 
belief  that  the  Board's  ultimate  decisions  were  merely  a  rationalization 
of  the  views  which  the  Board  itself  had  first  expressed  at  the  prose- 
cutory  stage,  prompting  an  investigation  of  the  agency  by  a  special 
committee  of  the  House  of  Representatives  led  by  Congressman 
Howard  Smith.-^  In  its  report,  issued  in  1940,  the  Smith  Committee 
recommended  that  the  prosecutory  functions  of  the  Board  be  trans- 
ferred to  a  separate  administrator,  appointed  by  the  President  and 
subject  to  confirmation  by  the  Senate.'^ 

A  committee  of  experts,  appointed  by  the  Attorney  General,  had 
in  the  meantime  been  studying  administrative  procedure  on  a  bi^oad 
scale,  including  the  separation  of  functions  problem.  In  its  Final 
Report,-^  issued  in  1941,  a  majority  of  that  committee  concluded  that 
the  advantages  of  a  complete  separation  of  the  powers  of  prosecution 
and  adjudication  were  outweighed  by  the  disadvantages,  and  that  tlie 
danger  of  prejudgment  could  adequately  be  safeguarded  against  by 
internal  procedures  insulating  the  two  phases  of  the  agency's  pro- 
cedure. Accordingly,  it  was  recommended  that  the  agency's  hearing- 
officers  be  separated  from  the  employees  engaging  in  prosecutory 
functions,  and  that  such  officers  be  granted  greater  responsibility 
.  and  guaranteed  salary  and  tenure  independence.-*  Congress  adopted 
this  means  of  coping  with  the  separation  of  functions  problem  in 
1946,  when  it  enacted  the  Administrative  Procedure  Act.^" 

However,  the  next  year,  in  the  Taft-Hartley  amendments  to  the 
National  Labor  Relations  Act,  Congress  decided  to  go  a  step  further 
insofar  as  Board  procedures  were  concerned.  Section  3(d)-^^  of  the 
amended  act  established  an  independent  General  Counsel  of  the 
Board,  who,  like  the  Board  members,  was  to  be  appointed  by  tlie 
President  and  confirmed  by  the  Senate.  The  section  further  provided 
that  the  General  Counsel  "shall  have  final  authority,  on  behalf  of 
complaints  .  .  .  and  in  respect  of  the  prosecution  of  such  complaints 
the  Board,  in  respect  of  the  investigation  of  charges  and  issuance  of 
before  the  Board."  In  short.  Congress  went  halfway  between  lodging 

"  See  Final  Report  at  55.  57-59. 

=0  See  ATillis  &  Brown,  Prom  the  Wasrner  Act  to  Taft-Hartley  44-45,  53-55  (1950); 
Findlinsr,  NLRB  Procedures:  Effects  of  the  Administrative  Procedure  Act,  33  A. B.A.J.  14, 
17  (1947). 

21  See  Henrincrs  Before  Senate  Committee  on  Education  and  Labor  on  Proposed  Amend- 
ments to  NERA.  Tfith  Cons:.,  1st  Sess.  42-43  (1939)  :  H.R.  Rep.  No.  1902,  Pt.  1.  76tli 
Conff..  3d  Sess.  89-90  (1940)  ;  Gellhorn  &  Linfleld,  Politics  and  Labor  Relations,  39  Colum. 
L.  Rev.  339,  385  (1939). 

22  H.R.  Rep.  No.  1902,  Pt.  1,  76th  Cong..  3d  Sess.  89-90  (1940). 

23  Final  Report  of  the  Attorney  General's  Committee  on  Administrative  Procedure  (1941). 
2<  Final  Report  at  4.-)-55. 

2=60  Stat.  237   (1946).  See  Administrative  Procedure  Act,  Legislative  History,  S.  Doc. 
No.  248,  79th  Cong.,  2d  Sess.  24-25,  361-62  (1946). 
=«»  61  Stat.  139  (1947),  29  U.S.C.  §  153(d)  (1958). 
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the  prosecution  of  unfair  labor  practice  complaints  and  the  adjudi- 
cation thereof  in  separate  agencies.  It  kept  both  functions  under 
one  roof,  thereby  seekino-  to  obtain  the  coordination  in  policies 
which  such  unity  makes  for;  at  the  same  time,  by  o-ivin<r  tlie  Gen- 
eral Counsel  an  independent  status  and  making:  liis  decisions  with 
respect  to  issnance  of  a  complaint  unreviewable  by  the  Board,  it 
insured  that  the  adjudicative  arm  of  the  agency  would  have  no 
part  in  the  determinations  made  by  the  ]:>rosecution  arm."*^ 

This  novel  solution  to  the  separation  of  functions  problem  has 
raised  other  problems  apparently  not  envisaged  by  Congress,  requir- 
ing a  high  degree  of  cooperation  between  Board  and  General  Coimsel. 
Thus,  section  3(d)  not  only  vested  the  General  Counsel  witli  final 
authority  over  the  issuance  of  unfair  labor  practice  complaints,  it 
also  entrusted  him  with  "general  supervision  over  all  attorneys  em- 
ployed by  the  Board  (other  than  trial  examiners  and  legal  assistants 
to  Board  Members)  and  over  the  officers  and  emi^loyees  in  the 
regional  offices."  Tlie  personnel  in  the  regional  offices,  however, 
not  only  handle  unfair  labor  practice  cases  but  also  representation 
cases,  and  the  amended  act  left  these  under  the  control  of  the  Board. 
^Moreover,  the  amendments  left  with  the  Board  the  power  to  seek 
enforcement  of  its  unfair  labor  practice  orders  in  the  courts  of  appeals, 
a  task  which  is  handled  by  a  group  of  agency  attorneys  in  Wasliing- 
ton.  Consequently,  a  situation  was  created  where  the  Board  retained 
control  over  some  functions  but  the  personnel  to  perform  those  func- 
tions were  i-esponsible  to  the  General  Counsel. 

This  anomaly  was  alleviated  by  a  delegation  from  the  Board  to 
the  General  Counsel  of  some  of  the  Board's  non-adjudicative  powers.'^ 
The  General  Counsel  was  given  authority  to  conduct  the  regional 
office  phases  of  representation  proceedings,  in  accordance  with  ap- 
plicable Board  regulations.  This  meant  that  the  same  field  staffs  which 
handled  unfair  labor  practice  cases  for  the  General  Counsel  could 
also  be  used  to  haiidle  representation  cases  for  the  Board  acting 
through  the  General  Counsel.  In  botli  instances,  the  staffs  were  sub- 
ject to  the  supervision  of  the  General  Counsel,  but  the  difference  in 
ultimate  control  was  emphasized  by  the  appeal  routes — i.e.,  appeals 
from  action  of  the  regional  office  in  resoect  to  unfair  labor  practice 
charges  went  to  the  General  Counsel  in  Washington,  whereas  appeals 
relating  to  representation  petitions  went  to  the  Board.  In  addition, 
the  Board  authorized  the  General  Counsel  to  act  for  it  in  the  enforce- 
ment and  defense  of  Board  orders  in  the  courts.  Here  again,  this 
permitted  the  General  Counsel  to  supervise  the  attorneys  who  per- 
formed these  duties,  but  in  the  performance  thereof  they  would 
be  acting  as  agents  of  the  Board. 

The  early  years  of  section  o(d)  and  the  delegation  agreement  were 
beset  with  controversies  between  the  Board  and  General  Counsel  oyer 
the  respective  roles  of  each  under  the  statute.  This  led  to  litigation 
before  the  courts,  congressional  inquiries,  and  attempts  to  abandon 
the  "3(d)"  experiment  and  replace  it  either  with  the  modified  form 
of  separation  provided  by  the  Administrative  Procedure  Act  or  with 

28  Sep  9.3  Con<'  Rpc.  6597  (1947).  93  Cong.  Rec.  7001  (1947),  Legislative  History  of  the 
Labor-Manageraent  Relations  Act  1947.  1.53R,  1623  (1948).  ^      ,„  ^.  „     ..i 

2^20  Fed  Reg  2175  (195.5)  :  13  Fed.  Reg.  6.54  (1948).  «ee  Klaus,  The  Taft-Hartley 
Experiment  in  Separation  of  NLRB  Functions,  11  Ind.  &  Lab.  Rel.  Rev.  371,  379   (1958). 
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two  distinct  agencies."^  Section  3(d),  however,  lias  remanied  iin- 
changed,^^  and,  in  the  ensuing  years,  the  administration  of  the  act  has, 
in  general,  j^roceeded  smoothly. 

III.  The  Board's  Broad  Powers 

As  the  Supreme  Court  has  pointed  out : 

.  .  .in  the  nature  of  things  Congress  could  not  catalogue  all  the 
devices  and  stratagems  for  circumventing  the  policies  of  the  Act. 
Nor  could  it  define  the  whole  gamut  of  remedies  to  effectuate  these 
policies  in  an  infinite  variety  of  specific  situations.  Congress  met 
these  difficulties  by  leaving  the  adaptation  of  means  to  end  to  the 
empiric  process  of  administration.  The  exercise  of  the  process  was 
committed  to  the  Board,  subject  to  limited  judicial  review  .  .  .^° 
Thus,  the  unfair  labor  practice  provisions  of  the  act  are  phrased  in 
general  language,^^  and  the  Board  has  the  task  of  applying  each  pro- 
vision "in  the  light  of  the  infinite  combinations  of  events  which 
might  be  charged  as  violative  of  its  terms."  ^-  Moreover,  upon  finding 
that  an  unfair  labor  practice  has  been  committed,  the  Board  is  given 
wide  latitude  to  determine  the  appropriate  remedy  therefor.^"  And, 
with  respect  to  its  other  function  of  defining  appropriate  bargaining 
units  and  of  establishing  the  procedures  necessary  to  insure  the  fair 
and   free  choice  of  bargaining  representatives   by   employees,   the 
Board's  discretion  is  even  broader.^* 

The  fact  that  the  Board  is  entrusted  with  the  responsibility  of 
giving  the  general  language  of  the  statute  meaning  in  concrete  situa- 
tions and  of  fashioning  remedies  to  effectuate  the  statutory  policy — • 
in  short,  that  it  is  entrusted  with  a  measure  of  legislative  power — is  not, 
in  itself,  an  unusual  phenomenon.  One  of  the  major  reasons  for  the 
creation  of  administrative  agencies  was  the  inability  of  conventional 
legislative  and  judicial  procedures  to  handle  the  complexities  involved 
in  regulating  an  industry  or  a  particular  type  of  economic  or  social 

='  See  Klatis.  note  27  supra  at  379-SS  ;  Haleston  Dnipr  Store,  Inc.  v.  NLKB,  1S7  F.  2d 
41S  (9th  Cir.).  cert,  denied,  ;U2  U.S.  81.5  (1951).  See  also  Report  of  the  Advisory  Panel 
on  La'.ior-Manaffement  Relations  Law  to  the  Senate  Committee  on  Labor  and  Public 
Welfare  on  the  Organization  and  Procedure  of  the  National  Labor  Relations  Board, 
S.  Doe.  81,  S6th  Cong.,  2nd  Sess.  2-3  (1960). 

29  In  amending  the  act  in  1959  (73  Stat.  519  (1959)).  Congress  kept  section  3(d)  intact, 
except  for  empowering  the  President  to  appoint  an  acting  General  Counsel  in  case  of  a 
vacancy  in  the  office  of  the  Genprnl  Counsel.  Subsequent  to  these  amendments,  the  panel 
of  lalior  law  e.xperts  headed  by  Professor  Cox,  which  was  established  by  the  Senate  Laljor 
Committee  for  the  purpose  of  advising  it  as  to  what  changes  should  be  made  in  the  act. 
issued  a  report  recommending,  inter  alia,  that  the  administration  of  the  act,  including 
the  I'ov.er  of  prosecution,  l^e  lodged  in  a  separate  Administrator  and  that  the  Board  itself 
be  confined  to  the  adjudication  of  unfair  labor  practice  complaints  and  the  resolution  of 
contested  issues  in  representation  cases.  Report  of  the  Advisory  Panel  on  Labor-Manage- 
ment Relations  Law  to  the  Senate  Committee  on  Labor  and  Public  Welfare  on  the 
Organization  and  Procedure  of  the  National  Labor  Relations  Board,  S.  Doc.  No.  81,  S6th 
Cong.,  2nd  Sess.  4  (1960).  Congress  adjourned  without  considering  or  acting  on  the 
recohimendations  of  this  panel. 

"0  Phelps  Dodge  Corp.  v.  NLRB,  313  U.S.  177,  194  (1941). 

=^  E.g.,  section  S(a)  (1)  makes  it  an  unfair  lalior  practice  for  an  employer  "to  interfere 
with,  restrain,  or  coerce  employees  in  the  exercise  of  the  rights  guaranteed  in  section  7." 
and  section  8(a)(5)  makes  it  illegal  for  him  "to  refuse  to  bargain  collectively  with  the 
representatives  of  his  employees  .  .  .  ."  49  Stat.  452  (1935),  29  U.S. C.  §§  158(a)(1),  (5) 
(1958). 

"-'  Republic  Aviation  Corp.  v.  NLRB,  324  U.S.  793,  798  (1945). 


See  NLRB  v.  Seven-Up  Bottling  Co.,  344  U.S.  .344   (19.53)  ;  Virginia  Elec.  &  Power  Co.  v. 
NLRB,  319  U.S.  533  (1943)  ;  Phelps  Dodee  Corp.  v.  NLRB,  313  U.S.  177  (1941). 
^rJ't,^*'*^  NLRB  V.  A.  .T.  Tower  Co.,  329  U.S.  324    (1946)  ;  Pittsburgh  Plate  Glass  Co.  v. 
NLRB.  313  U.S.  146,  153,  165-66  (1941). 
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activity.^^  The  significant  thing  about  the  Board's  task  is  that,  in 
some  areas,  Congress  has  even  left  to  it  the  delicate  function  of 
making  an  accommodation  between  conflicting  interests. 

As  one  authority  has  observed,  labor  statutes : 

deal  with  an  area  where  conflicting  passions  are  deep,  economic 
interests  great  and  political  forces  strong.  This  greatly  aggravates 
the  difficulties  in  denning  the  purposes  or  in  reconciling  the  cross- 
purposes  imbedded  in  the  statute.  Legislation  in  the  area  is  often 
possible  only  because  it  is  skillfully  ambiguous  in  not  resolving  the 
clash  of  interests.  ...  In  this  respect,  labor  legislation  bears  a 
resemblance  to  collective  agreements.  It  may  dispose  of  the  most 
difficult  problems  with  ambiguous  provisions  which  only  postpone 
settlement.  .  .  .^'^ 
This  has  meant  that  those  problems  have  been  transferred  to  the  Board 
for  resolution,  subject  to  review  by  the  courts. 

For  example,  the  act  assures  to  employees  the  right  to  engage  in  self- 
organization,^"  but,  at  the  same  time,  recognizes  the  right  of  employees 
to  maintain  discipline  and  production  in  their  establishments.  Sup- 
pose, during  a  imion  organizing  campaign,  an  employee  solicits  his 
fellow  employees  in  the  plant  to  join  the  union.  The  employer,  believing 
that  the  solicitation  disrupts  production,  bans  it.  Such  a  ban  abridges 
the  employees'  right  to  engage  in  self-organization,  but,  on  the  other 
hand,  it  preserves  a  legitimate  employer  interest.  Congress  did  not 
decide  what  right  is  entitled  to  prevail  and  under  what  circumstances. 
Instead,  it  left  it  to  the  Board  to  work  out  an  accommodation  between 
the  competing  interests.  The  Board's  solution,  which  the  Supreme 
Court  has  approved  as  reasonable,  is  that  a  ban  on  solicitation  during 
working  hours  will  be  regarded  as  valid  absent  evidence  that  it  was 
adopted  for  a  discriminatory  purpose ;  however,  a  ban  on  solicitation 
during  non-working  hours  on  company  property  will  be  deemed  an 
unreasonable  impediment  to  self-organization,  and  thus  violative  of 
the  act,  absent  evidence  that  special  circumstances  make  the  rule  neces- 
sary in  order  to  maintain  production  or  disciplined^ 

Similarly,  the  act  prohibits  secondary  boycotts,  while,  at  the  same 
time,  it  preserves  the  right  of  labor  organizations  to  engage  in  so- 
called  primary  acti^'ity.  Suppose  the  union  has  a  dispute  with  a  non- 
union subcontractor,  places  a  j)icket  line  at  the  building  project  where 
his  employees  are  at  work  with  those  of  union  contractors,  and  the 
union  employees  walk-off  as  a  result  of  the  picketing.  The  picketing 
clearly  infringes  on  the  right  of  the  union  contractors  to  remain  f i"ee 
of  disputes  not  their  own;  on  the  other  hand,  since  the  construction 
project  is  the  only  place  where  the  union  can  effectively  further  its  dis- 
pute with  the  non-union  contractor,  to  deny  it  the  right  to  picket  there 
would  obliteiate  its  right  to  engage  in  primary  activity.  Here  again. 
Congress  did  not  resolve  the  problem  but  left  it  to  the  Board  to  make 
an  accommodation.^^  The  accommodation  made  by  the  Board,  and  ap- 
proved by  the  courts,  is  to  regard  picketing  at  a  common  situs  as  privi- 
es See  1  Davis,  Administrative  Law  Treatise  .37-39  (1958). 

38  Summers,  Frankfurter,  Labor  Law  and  tlie  Judge's  Function,  67  Yale  L.J.   26G,  288 
(1957). 

■■>^  Sections  7  and  8(a)  (1),  49  Stat.  452,  453  (1935).  29  U.S.C.  §S  157,  158(a)  (1)    (1958). 

=8  Republic  Aviation   Corp.   v.    NLRB,   324   U.S.   793    (1945).   See  also   NLRB   v.    United 
Steelworkers,  357  U.S.  357   (1958)  ;  NLRB  v.  Babcock  &  Wilcox  Co.,  351  U.S.  105   (1956). 

•'''  See  NLRB  v.  Denver  Bldg.  &  Constr.  Trades  Council,  341  U.S.  675.  692  (1951). 
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leged  so  long  as  every  effort  is  made  to  limit  the  picketing  to  the  pri- 
mary employer,  but  to  treat  it  as  illegal  secondary  activity  when  it  is 
shown  to  be  aimed  at  the  neutral  employer  and  his  employees.*'^ 

However,  the  Board  does  not  possess  the  power  to  balance  competing 
interests  in  all  areas.  Section  8(b)  (3)  of  the  act,  for  example,  makes  it 
an  unfair  labor  practice  for  a  union  "to  refuse  to  bargain  collectively 
with  an  employer,"  and  section  8(a)  (5)  imposes  a  correlative  obliga- 
tion on  the  employer.  The  duty  to  bargain  is  defined  in  section  8(d)  as 
"the  performance  of  the  mutual  obligation  of  the  employer  and  the 
representative  of  the  employees  to  meet  at  reasonable  times  and  confer 
in  good  faith."  Suppose  the  union  and  the  employer  are  discharging 
this  obligation  at  the  bargaining  table,  i.e.,  they  are  negotiating  with  a 
sincere  desire  to  reach  an  agreement,  but,  at  the  same  time,  the  union 
engages  in  a  series  of  intermittent,  partial  work  stoppages.  This  tactic 
is  designed  to  put  pressure  on  the  employer  to  accede  to  the  union's 
demands,  and  it  is  more  effective  than  the  traditional  strike  for  the 
emplo^^ees  stay  on  the  payroll  and  the  employer  is  unable  to  anticipate 
when  his  operations  will  be  hit.  In  short,  the  quickie  strike  weapon 
tends  to  create  an  imbalance  at  the  bargaining  table  by  giving  the 
union  an  undue  advantage  over  the  employer  with  rsepect  to  the  eco- 
nomic pressure  which  it  can  exert  in  support  of  its  bargaining  de- 
mands. Accordingly,  the  Board  found  that  the  union,  by  resorting  to 
such  tactic,  violated  its  bargaining  obligation  under  section  8(b)  (3). 
The  Supreme  Court  concluded  that  the  Board  had  exceeded  its  au- 
thority under  the  act.*^  In  the  Court's  view.  Congress,  in  formulating 
the  bargaining  requirements  of  the  act,  had  merely  intended  "to  im- 
pose a  mutual  duty  upon  the  parties  to  confer  in  good  faith  with  a  de- 
sire to  reach  agreement,"  without  regulating  the  economic  weapons 
which  the  parties  might  use  to  back  up  their  bargaining  demands.*^ 
Distinguishing  the  bargaining  provisions  of  the  act  from  other  provi- 
sions where  Congress  had  not  resolved  the  issue,  the  Court  stated : 

We  recognize  without  hesitation  the  primary  function  and  re- 
sponsibility of  the  Board  to  resolve  the  conflicting  interests  that 
Congress  has  recognized  in  its  labor  legislation  .  .  .  We  think  the 
Board's  resolution  of  the  issues  here  amounted  not  to  a  resolution 
of  interests  which  the  Act  had  left  to  it  for  case-by-case  adjudica- 
tion, but  a  movement  into  a  new  area  of  regulation  which  Congress 
had  not  committed  to  it.  Where  Congress  has  in  the  statute  gi^-en 
the  Board  a  question  to  answer,  the  courts  will  give  respect  to  that 
answer;  but  they  must  be  sure  the  question  has  been  asked.  We 
see  no  indication  here  that  Congress  has  put  it  to  the  Board  to  de- 
fine through  its  processes  what  economic  sanctions  might  be  per- 
mitted negotiating  parties  in  an  "ideal"  or  "balanced"  state  of 
collective  bargaining.*^ 


^See  Truck  Drivers,  Local  728  v.  NLRB,  249  F.  2d  512  (D.C.  Cir.  1957),  cert,  denied, 
355  U.S.  958  (1958)  ;  NLRB  v.  United  Steelworkers,  250  F.  2d  1S4  (1st  Clr.  1957)  ; 
Sailors  Union  of  the  Pacific  &  Moore  Drvrtock  Cnmpanv,  92  N.L.R.B.  547,  549   (1950). 

"  NT.RB  V.  Insurance  Agents  Union,  361  U.S.  477  (1960). 

*2  Id.  at  488,  490. 

« Id.  at  499-500. 


1887 

IV.     Judicial  Review  of  the  Board's  Findixg 

As  noted  earlier,  Board  unfair  labor  practice  orders  are  reviewable 
in  the  courts  of  appeals.  Section  10(e)  of  the  original  act  provided 
that  the  "findings  of  tlie  Board  as  to  facts  if  supported  by  evidence, 
shall  be  conclusive."  The  Supreme  Court  read  "evidence"  to  mean 
"substantial  evidence,"  **  and  explained  that  it  "means  such  relevant 
evidence  as  a  reasonable  mind  might  accept  as  adequate  to  support  a 
conclusion."  *^  In  short,  the  reviewing  court  was  not  to  set  aside  the 
Board's  findings  merely  because  it  would  have  readied  a  different 
conclusion  de  novo,  but  only  if  the  evidence  in  the  record  could  not 
rationally  support  the  Board's  findings. 

This  standard,  although  easily  stated,  was  applied  in  varying  ways. 
The  belief  arose  "that  it  was  enough  that  the  evidence  supporting  the 
Board's  result  was  'substantial"  when  considered  by  itself,"  i.e.,  it  was 
unnecessary  for  the  reviewing  court  to  see  whether  that  evideiice 
was  contradicted  by  other  evidence  in  the  record.*^  Such  a  contracted 
scope  for  the  reviewing  court  reinforced  the  dissatisfaction  felt  in 
some  quarters  with  the  Board's  administration  of  the  act.  Conse- 
quently, in  the  Administrative  Procedure  Act,  Congi-ess  specifically 
provided  that  the  reviewing  court  shall  set  aside  agency  action  "un- 
supported by  substantial  evidence,"  and  that  "in  making  the  foregoing 
determinations  the  court  shall  review  the  whole  record  or  such  por- 
tions thereof  as  may  be  cited  by  any  party  .  .  .  ."  *^  And,  in  the 
1947  amendments  to  the  National  Labor  Relations  Act,  Congress 
modified  section  10(e)  thereof  to  read  that  "the  findings  of  the  Board 
with  respect  to  questions  of  fact  if  supported  by  substantial  evidence 
on  the  record  considered  as  a  whole  shall  be  conclusive."  *^* 

The  effect  of  these  changes  was  analyzed  by  the  Supreme  Court 
in  the  Universal  Camera  case*^ — a  land-mark  decision  not  only  for 
the  Board  but  for  other  administrative  agencies  as  well.  After  ex- 
amining the  foregoing  history,  the  Court  concluded  that  Congress  had 
intended  to  expand  the  standard  of  review  respecting  Board  findings, 
conferring  on  the  courts  the  same  powers  as  they  were  given  with 
regard  to  administrative  action  generally  under  the  Administrative 
Procedure  Act.  Thus,  the  Court  explained: 

Whether  or  not  it  was  ever  permissible  for  courts  to  determine 
the  substantiality  of  evidence  supporting  a  Labor  Board  decision 
merely  on  the  basis  of  evidence  which  in  and  of  itself  justified  it, 
without  taking  into  account  contradictory  evidence  or  evidence 
from  which  conflicting  inferences  could  be  drawn,  the  new  legisla- 
tion definitely  precludes  such  a  theory  of  review  and  bars  its  prac- 
tice. The  substantiality  of  evidence  must  take  into  account  what- 
ever in  the  record  fairly  detracts  from  its  weight.  This  is  clearly 
the  significance  of  the  requirement  in  both  statutes  that  courts 
consider  the  whole  record  .  .  .  .*^ 

"  Washington,  V.  &  M.  Coach  Co.  v.  NLRB.  301  U.S.  142  (1937). 

*=  Consolidated   Edison    Co.    v.    NLRB,   305    U.S.    197,   229    (1938).    See  also   NLRB    v. 
Columbian  Enameling  &  Stamping  Co.,  306  U.S.  292,  300  (1939). 

*8  See  Universal  Camera  Corp.  v.  NLRB.  340  U.S.  474,  477-78  (1951). 

<7  Section  10(e),  60  Stat.  243  (1946).  29  U.S.C.  §  1009(e)  (1958). 

*-'  61  Stat.  146  (1947),  29  U.S.C.  |  160(e)   (1958). 

«  Universal  Camera  Corp.  v.  NLRB,  340  U.S.  474  (1951). 

*»  Id.  at  487-88. 
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However,  the  Court  added  that  the  requirements  for  canvassing 
"the  whole  record"  in  order  to  ascertain  substantiality  was  not: 

intended  to  negative  the  function  of  the  Labor  Board  as  one  of 
those  agencies  presumably  equipped  or  informed  by  experience  to 
deal  with  a  specialized  field  of  knowledge,  vrhose  findings  witliin 
that  field  carry  the  authority  of  an  expertness  which  courts  do  not 
possess  and  therefore  must  respect.  Nor  does  it  mean  that  even 
as  to  matters  not  requiring  expertise  a  court  may  displace  the 
Board's  choice  between  two  farily  conflicting  views,  even  though 
the  court  would  justifiably  have  made  a  different  choice  had  the 
matter  been  before  it  de  novo.  Congress  has  merely  made  it  clear 
that  a  reviewing  court  is  not  barred  from  setting*  aside  a  Board 
decision  when  it  cannot  conscientiously  find  that  the  evidence  sup- 
porting that  decision  is  substantial,  when  viewed  in  the  light  that 
the  record  in  its  entirety  furnishes,  including  the  body  of  evidence 
opposed  to  the  Board's  view.^° 
In  sum,  where  there  is  a  conflict  in  the  evidence — e.g.,  a  group  of 
witnesses  testify  that  an  employee  was  discharged  for  union  activity 
and  another  group  that  he  was  discharged  for  cause — ^the  version  ac- 
cepted by  the  Board,  if  it  could  reasonably  be  credited  in  the  light 
of  the  contrary  evidence,  is  entitled  to  stand,  even  if  the  reviewing 
court  would  have  reached  a  different  conclusion  de  novo.  Moreover, 
where  the  evidence  is  not  in  dispute  and  the  only  question  is  as  to 
the  inference  to  be  drawn  therefrom — e.g.,  whether  a  course  of  con- 
duct at  the  bargaining  table  amounts  to  bargaining  in  bad  faith — the 
inference  drawn  by  the  Board,  if  a  reasonable  one,  is  likewise  entitled 
to  stand.   The  reviewing  court  may   displace  the  Board's  factual 
findings  only  Avhere  there  is  no  reasonable  basis  therefor. 

In  general,  the  courts  of  appeals  have  properly  applied  this  standard. 
However,  there  have  been  instances  where  a  reviewing  court,  though 
purporting  to  follow  it,  has  set  aside  Board  findings  which  should 
have  been  sustained.^^  It  is  difficult  to  have  these  aberration  cor- 
rected by  the  Supreme  Court,  for,  in  Universal  Camera^  it  emphasized : 
"VVliether  on  the  record  as  a  whole  there  is  substantial  evidence  to 
support  agency  findings  is  a  question  which  Congress  has  placed 
in  the  keeping  of  the  Courts  of  Appeals.  This  Court  will  intervene 
only  in  what  ought  to  be  the  rare  instance  when  the  standard  ap- 
pears to  have  been  misapprehended  or  grossly  misapplied. ^- 
Another  facet  of  the  problem  of  reviewing  Board  findings  is  illus- 
trated by  the  Radio  Officers  case.'^  There  the  Board  had  found  that 
a  union,  which  deprived  an  employee  of  job  opportunities  because  of 
his  falure  to  comply  with  union  rules,  caused  discrimination  which 
encouraged  union  membership,  in  violation  of  section  8(b)  (2)  of  the 
act.'^^  The  question  was  whether  the  Board  could  infer  from  its  ex- 
perience in  other  cases  that  a  denial  of  employment  for  failure  to 
adhere  to  union  rules  would  tend  to  encourage  union  membership,  or 

'""  Id.  at  4RS. 

"  See  Cooper,  Administrative  Law  :  The  "Substantial  Evidence"  Rule,  44  A.B.A..T.  945 
(1958). 

•"?,40  U.S.   at  491.    See  also  NLRB  v.   Pittsburgh   S.S.   Co.,   340   U.S.   498,   503    (1951). 

^  Radio  Officers'  Union  v.  NLRB.  347  U.S.  17  (1953). 

•^Section  8(b)(2)  makes  it  an  unfair  labor  practice  for  a  labor  organization  or  Its 
agents  "to  cause  or  attempt  to  cause  an  emplover  to  diseriminatp  againsst  an  employee  in 
violation  of  sunsection  (a)(3)  .  .  .  ."  61  Stat.  141  (1947).  29  U.S.C.  §  15S(b)(2)  (1958.. 
Section  S(a)(3),  in  turn,  makes  it  an  unfair  labor  practice  for  an  employer  "by  discrimi- 
nation in  regard  to  hire  or  tenure  of  employment  or  any  term  or  condition  of  employment 
to  encourage  or  discourage  membership  in  any  labor  organization  .  .  .  ."  49  Stat.  452 
1935),  29  U.S.C.  §  158(a) (3)  1958). 
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■whether  sucn  a  finding  could  only  be  made  on  the  basis  of  evidence 
adduced  in  the  record  of  the  particular  case  that  the  discrimination 
had  such  an  effect.  The  Supreme  Court  held  that  the  Board  could 
base  its  inference  on  experience,  pointing  out  that  one  of  the  pur- 
poses which  led  to  the  creation  of  administrative  agencies  was  "to 
have  decisions  based  upon  evidential  facts  under  the  particular  statute 
made  by  experienced  officials  with  an  adequate  appreciation  of  the 
complexities  of  the  subject  which  is  entrusted  to  their  administra- 
tion .  .  .  ."  '' 

Similarly,  in  the  Seven-Up  case,^^  the  Court  rejected  the  conten- 
tion that  the  Board's  back  pay  order  was  invalid  because  it  did  not 
rest  on  data  which  had  been  adduced  in  the  particular  proceeding. 
The  normal  Board  remedy  for  an  employee  who  is  discharged  on  ac- 
count of  union  activity  is  reinstatement  to  his  former  position  with 
back  pay,  and,  in  computing  the  latter,  the  emploj^ee's  interim  earn- 
ings from  other  employment  are  deducted.^'^  The  Board  had  originally 
computed  back  pay  for  the  entire  period  between  discharge  and 
offer  of  reinstatement,  but  experience  showed  that  this  tended  to 
weaken  the  reinstatement  portion  of  the  remedy.  For,  when  an  em- 
ployee, after  discharge,  obtained  a  better  paying  job  than  the  one 
he  was  discharged  from,  it  became  profitable  for  the  employer  to 
delay  an  offer  of  reinstatement  as  long  as  possible,  since  every  day 
the  employee  put  in  on  the  better  paying  job  reduced  back  pay  li- 
ability. To  avoid  this,  the  Board  switched  to  a  quarterly  basis  for 
computing  back  pay,  and  followed  that  procedure  in  Seven-Up.  Sus- 
taining the  Board's  action,  though  it  rested  upon  considerations  out- 
side of  the  record  of  that  case,  the  Supreme  Court  stated : 

"Cumulative  experience"  begets  understanding  and  insight  by 
which  judgments  not  objectively  demonstrable  are  validated  or 
qualified  or  invalidated.  The  constant  process  of  trial  and  error,  on 
a  wider  and  fuller  scale  than  a  single  adversary  litigation  permits, 
differentiates  perhaps  more  than  anything  else  the  administrative 
from  the  judicial  process  .  .  .  .^^ 
Questions  of  law,  of  course,  stand  on  a  different  footing.  As  Pro- 
fessor Jaft'e  has  pointed  out : 

The  administrative  is  the  sole  fact  finder.  The  judiciary  may  set 

aside  a  finding  of  fact  not  adequately  supported  by  the  record,  but, 

with  certain  exceptions,  at  that  point  its  function  is  exhausted.  It 

has.  as  it  were,  a  veto  but  no  positive  power  of  determination.  On 

the  other  hand,  the  administrative  and  the  judiciary  share  the  role 

of  law  pronouncing  and  law  making.  They  are  in  partnership.  The 

court  may  supersede  the  administrative  and  itself  determine  the 

question  of  law ;  it  is  the  senior  partner  .  .  .  .^^ 

Under  what  circumstances  will  the  reviewing  court  step  in  and  upset 

the  administrative  agency's  determination  of  legal  questions?  Here 

again.  Board  cases  have  blazed  the  trail. 

The  cases  draw  a  distinction  between  a  situation  where,  in  the  view 
of  the  court,  Congress  has  handled  the  problem  in  general  terms, 
leaving  it  to  the  Board  to  give  meaning  to  the  statutory  provision  in 
the  light  of  the  particular  circumstances  which  arise,  and  a  situation 

65.347  U.S.  at  49,  quoting  from  Republic  Aviation  Corp.  v.  NLKB,  supra  note  38,  at  800. 
s«  NLRB  V.  Seven-Up  Bottling  Co..  supra  note  33. 

67  See  Phelps  Dodge  Corp.  v.  NLRB,  note  3.S  supra. 

68  NLRB  v.  Seven-Up  Bottling  Co.,  supra  note  33,  at  340. 

69  Jaffe,  Judicial  Review  :  Question  of  Law,  69  Harv.  L.  Hev,  2.!9  (1955). 
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^vhere  the  reviewing  court  believes  that  Congress  has  left  no  room 
for  the  exercise  of  Board  judgment  or  discretion.  In  tlie  former  situa- 
tion, exemplified  by  the  Hearst  case  ^°  and  the  no-solicitation  and 
picketing  cases  already  discussed,  the  Board's  determination  will  be 
accepted  by  the  court  if  it  has  "warrant  in  the  record"  and  "a  reason- 
able basis  in  law."  ®^  In  the  latter  situation,*^^  the  Board's  determination 
of  the  legal  issue  will  be  accepted  only  if  it  accords  with  the  con- 
clusion which  the  reviewing  court  itself  arrives  at  after  an  independent 
analysis  of  the  statutory  provision  and  the  relevant  legislative  guides. 
The  Court's  task  in  this  situation  has  been  described  by  Mr.  Justice 
Frankfurter  as  follows : 

The  judicial  function  is  confined  to  applyng  what  Congress  has 
enacted  after  ascertaining  what  it  is  that  Congress  has  enacted.  But 
such  ascertainment,  that  is,  construing  legislation,  is  nothing  like  a 
mechanical  endeavor.  It  could  not  be  accomplished  by  the  subtlest 
of  modern  "brain"  machines.  Because  of  the  infirmaties  of  lan- 
quage  and  the  limited  scope  of  science  in  legislative  drafting, 
inevitably  there  enters  into  the  construction  of  statutes  the  play 
of  judicial  judgment  within  the  limits  of  the  relevant  legislative 
materials  .  .  .  J^^ 

V.  Conclusion 

That  is  the  story  of  the  past  twenty-five  years.  Wliat  lies  ahead  ? 
There  have  been  renewed  suggestions  that  the  functions  of  the  Board 
be  transferred  to  the  courts,'^*  or  that  other  major  changes  be  made 
in  the  agency's  structure.*'^  I  agree  with  Judge  Friendly  that  we  can- 
not cure  the  ills  of  administrative  agencies  "by  major  revamping  of 
the  structure — there  are  no  panaceas  in  the  medicine  chest."  ^^  Instead, 
we  must  ascertain  what  the  particular  problems  besetting  the  agency 
are  and  try  to  devise  specific  solutions  for  them.  In  my  opinion,  two 
of  the  most  important  problems  now  facing  the  Board  are  delay  and 
what  Judge  Learned  Hand  has  called  the  tendency  to  "fall  into 
grooves."  ^^ 

The  problem  of  delay  in  the  Board's  handling  of  cases  has  been 
extensively  spotlighted,  and  numerous  steps  have  already  been  taken 
to  alleviate  that  problem. '^^  The  other  problem  is  not  as  well  publi- 
cized, and  is  often  aggravated  by  efforts  to  solve  the  first  problem. 
Judge  Hand  has  described  the  problem  of  "grooves"  as  follows: 

«NLRB  V.  Hearst  Publications,  Inc.,  322  U.S.  Ill  (1944).  This  case  Involved  the 
question  of  whether  newsboj's,  who  had  many  of  the  common  law  Indicia  of  Independent 
contractors,  could  nevertheless  be  held  to  be  "employees"  within  the  meaning  of  section 
2(3)  of  the  Wapner  Act. 

"  Id.  at  131.  See  also  Grav  v.  Powell,  314  U.S.  402  (1941). 

«^  Exemplified  by  NLRB  v.  Local  639,  Teamsters  Union,  362  U.S.  274  (1960)  ;  NLRB 
r.  Insurance  Agents  Union,  supra  note  41  and  accompanying  text ;  Local  1976,  Carpenters 
Union  v.  NLRB,  3.")7  U.S.  93  (19.58). 

«  Local  1976,  Carpenters  v.  NLRB,  supra  note  62,  at  100.  In  this  case,  the  Court  sus- 
tained the  Board  s  conclusion  that  a  "hot  cargo"  clause  in  a  collective  bargaining  agree- 
ment did  not  privilege  conduct  otherwise  violative  of  the  act's  secondary  boycott  provisions. 

•^  See  Commission  on  Organization  of  the  Executive  Branch  of  the  Government,  Legal 
Services  and  Procedure — A  Report  to  Congress,  87-88  (March  1955)  ;  42  A.B.A.J.  374-75 
(1956). 

^  See  Cox  Committee  report,  note  29  supra. 

8»  Friendly,  A  Look  at  the  Federal  Administrative  Agencies,  60  Colum.  L.  Rev.  429,  446 
(1960). 

""  Hand.  The  Spirit  of  Lil>erty  241  (1952). 

0'  See  Rothman,  Four  Ways  to  Reduce  Administrative  Delay,  remarks  before  the  Labor 
Law  Section,  Tennessee  Bar  Association,  .Tune  9,  1960.  46  L.R.R.M.  136  (1960)  ;  Rothman, 
Time  and  Tide  in  Taft-Hartley,  remarks  before  the  Industrial  Relations  Center  and  the 
Twin  City  Personnel  Managers  Association  at  the  University  of  Minnesota,  January  8, 
1960,  45  Lab.  Rel.  Rep.  254  (1960). 
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But  I  believe  that  the  history  of  commissions  is  very  largely  this : 
when  they  start,  they  are  filled  with  enthusiasts,  and  they  are  flex- 
ible and  adaptive.  Like  all  of  us  .  .  .  after  they  have  proceeded  a 
while  they  get  their  own  set  of  precedents,  and  precedents  save  "the 
intolerable  labor  of  thought,"  and  they  fall  into  grooves  . . .  Wlien 
they  get  into  grooves,  then  God  save  you  to  get  them  out  of  the 
grooves.^^ 
Fitting  cases  into  "f)igeon-holes"  has  the  virtue  of  speeding  up  the 
process  of  decision,  but  frequently  results  in  robbing  the  administra- 
tive process  of  the  flexibility  and  the  imagination  to  cope  with  prob- 
lems which,  though  superficially  the  same  as  older  ones,  are  really 
different  and  thus  require  specialized  handling.  With  the  host  of  new 
problems  which  the  1959  amendments  will  present  to  the  Board,  and 
the  reminders  which  tl\&  courts  have,  from  time  to  time,  given,'*^  it 
is  hoped  that  the  Board  will  be  able  to  avoid  this  pitfall. 

<"  Hand,  op.  clt.  supra  note  67  at  241-42. 

70  See  Communications  Workers  v.  NLRB,  362  U.S.  479  (1960). 


41.  (Source:  Note,  in  Minnesota  Law  Review,  Vol.  45,  No.  4 

[March  1961]) 


ADMINISTEATIVE  LAW  MAKING  THROUGH 
ADJUDICATION 

THE   NATIONAL  LABOR  RELATIONS  BOARD 

In  the  'performance  of  its  primary  function  of  administrative  adju- 
dication, the  National  Labor  Relations  Board  has  frequently  an- 
nounced decisional  rules  which  it  a.pplies  with  vaf^ing  deg7'ees  of 
prospective  force.  The  author  of  this  Note  analyzes  this  adininistrative 
law  making  through  adjudication,  examining  the  source  and  extent 
of  the  Board\s  poioer  and  the  extent  to  lohich  that  power  is  held  in 
check  hy  judicial  review. .Seeking  some  explanation  of  the  liynits  irhich 
the  courts  have  placed  upon  Board  la.w  making  through  adjudication, 
it  is  concluded  that  there  is  need  for  a  more  specifi.c  ex])osition  of  the 
liases  upon  which  the  courts  will  interfere  with  the  application  of 
Board-developed  I'ules.  However,  the  author  further  concludes  that 
only  a  system,  which  retains  the  basic  flexihility  of  the  ■present  system 
can  adequately  resolve  the  conflict  l)etioeen  the  need  for  Board  rule 
making  as  a  guide  to  administerive  policy  and  the  need  to  provide  a 
judicial  check  upon  arbitrary  application  of  rides  hy  expert  bodies. 

INTRODUCTION 

The  progress  of  the  last  century  has  not  only  increased  the  need  for 
government  regulation  but  has  made  both  the  enactment  and  enforce- 
ment of  regulatory  legislation  exceedingly  complex.  In  creating  ad- 
ministrative agencies  to  carry  into  effect  the  policies  of  a  statute.  Con- 
gress typically  has  delegated  power  in  a  manner  that  has  required  the 
specialized  body  to  exercise  considerable  discretion  in  putting  its  ex- 
perience to  use.  It  is  obvious  that  any  attempt  by  Congress  to  delve 
into  all  the  intricacies  of  transportation  rates,  broadcasting  licenses 
and  labor-management  relations  would  be  futile ;  it  would  impede  the 
legislative  process  and  defeat  the  effective  administration  of  regulatory 
statutes  governing  complex  industrial  and  economic  problems.  On  the 
other  hand,  no  one  would  contend  that  unchecked  power  should  be 
vested  in  the  agencies.  In  striking  the  proper  balance.  Congress  has 
been  compelled  to  use  rather  broad  language  in  many  creating  statutes 
leaving  details  to  the  administrator. 

(1892) 
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The  notion  that  Congress  may  not  delegate  legislative  power  has 
practically  become  an  anachronism  in  legal  thinking.^  Nevertheless, 
the  courts,  apparently  undesirous  of  giving  congressional  delegations 
carte  blanche  have  occasionally  required  that  Congress  state  and  "in- 
telligible principle"  ^  or  primary  standard  ^  by  which  the  administra- 
tive body  must  abide.  However,  the  "standards"  which  have  been 
established  by  Congress  in  an  effort  to  conform  to  the  judicial  require- 
ment have  consisted  of  such  vague  and  general  terminology  that  they 
have  added  little  if  anything  to  the  administrator's  iniderstanding  of 
legislative  intent.*  Thus,  if  a  statute  is  of  a  prohibitory  nature  and 
proscribes  activity  which  is  "unreasonable,"  there  arises  the  question 
of  the  extent  to  which  an  administrative  agency  should  supplement  the 
broad  congressional  standard  by  establishing  a  standard  of  its  own 
that  defines  the  types  of  activity  which  may  be  termed  "unreasonable." 
A  further  question  is  how  may  such  standards  be  developed  most  effec- 
tively? Should  they  be  established  through  administrative  adjudica- 
tion ?  Should  adjudication  result  in  the  development  of  per  se  rules  un- 
der which  certain  fact  situations  are  regarded  as  sufficient  to  establish 
illegality,  foreclosing  any  obligation  to  inqure  into  accompanying  cir- 
cumstances? Or  is  the  decision  of  each  case  at  the  administrative  level 
to  turn  upon  its  particular  facts  ? 

Due  to  its  great  similarity  to  a  court,  a  substantial  part  of  the  ex- 
pressions of  policy  and  substantive  rules  of  the  National  Labor  Rela- 
tions Board  emerge  from  its  decisions  in  particular  cases.  In  fact,  the 
Board  has  utilized  its  power  to  adjudicate  more  extensively  than  most 
other  administrative  agencies ;  ^  the  very  nature  of  labor-management 
relations  necessarily  involves  the  settlement  of  disputes  of  an  adver- 
sary character  which  arise  in  the  course  of  collective  bargaining.  In  a 
number  of  its  decisions  the  Board  has  attempted  to  establish  stand- 
ards, the  violation  of  which  are  subsequently  to  be  treated  as  per  se 
violations  of  the  National  Labor  Relations  Act  and  the  Labor  Manage- 
ment Relations  Act.  It  shall  be  the  purpose  of  this  Note  to  examine 
the  sources  and  extent  of  the  Board's  power  to  fonnulate  decisional 
rules — in  particular  those  which  declare  certain  conduct  to  be  unlaw- 
ful per  se.  Consideration  then  will  be  given  to  the  manner  in  which 

1  This  notion  was  predlcnted  on-  the  constitutional  provision  that  "All  legislative  Power 
herein  frranterl  shall  he  vested  in  a  Congress  of  the  United  States.  .  .  ."  U.S.  Const,  art.  I, 
§  1.  In  United  States  v.  Shreveport  Grain  &  Elevator  Co.,  287  U.S.  77,  85  (1932),  the 
Supreme  Court  stated  uneqiiivocally  that  the  legislative  power  of  Congress  cannot  be 
delegated.  But  Professor  Jaffe  has  stated  what  seems  to  be  the  proper  approach  to  con- 
gressional delegation  : 

We  must  not  take  lightly  the  objection  +o  indiscriminate  and  ill-defined  delegation. 
It  expresses  a  fundamental  democratic  concern.  But  neither  should  we  Insist  that 
"lawmaking"  as  such  is  the  exclusive  province  of  the  legislature.  The  aim  of  govern- 
ment is  to  gain  acceptance  for  objectives  demonstrated  as  desirable  and  to  realize 
them  as  fully  as  possible.  We  should  recognize  that  legislation  and  administration 
are  complementary  rather  than  opposed  processes  ;  and  that  delegation  is  the  formal 
term  and  method  for  their  Interplay.  Finally  we  should  demand  no  more  than  that 
in  the  total  process  we  achieve  government  by  consent. 
Jaffe,  An  Essau  on  Delegation  of  Legislative  Power:  I,  47  Colum.  L.  Rev.  359,  360  (1947). 

2  J.  W.  Hampton,  Jr.  &  Co.  v.  United  States,  276  U.S.  394,  409  (1928). 

3  United  States  v.  Shreveport  Grain  &  Elevator  Co.,  287  U.S.  77,  85  (1932). 

*  E.g.,  "public  interest,"  New  York  Central  Securities  Corp.  v.  United  States.  287  U.S.  12 
(1932)  ;  "just  and  reasonable,"  Tagg  Bros.  &  Moorhead  v.  United  States,  280  U.S.  420 
(1930)  :  "unfair  methods  of  competition,"  Federal  Trade  Commission  v.  Gratz,  253  U.S. 
421    (1920). 

5  It  has  been  pointed  out  that  "during  its  history  the  Board  has  decided  more  cases 
than  the  Supreme  Court  of  the  United  States  or  any  other  judicial  tribunal.  It  has  more 
litigation  before  the  courts  than  an.v  other  Independent  agency  or  executive  department 
of  the  Government."  Jenkins,  What  is  the  National  Lal)or  Relations  Boardf,  12  U.  Fla. 
L.  Rev.  354,  363  (1959). 
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that  power  is  exercised,  whether  the  establishment  of  such  rules  is  de- 
sirable, and  the  extent  to  which  the  courts  will  substitute  their  judg- 
ment and  provide  the  necessary  "check"  ^  upon  the  Board's  adjudica- 
tive law  making. 

I.   THE    NATURE   OF   NLRB   LAW   MAKING 

One  means  available  to  the  Board  for  the  formulation  of  law  and 
policy  is  administrative  rule  making.^  Section  6  of  the  National  Labor 
Relations  Act  empowers  the  Board  to  make  rules  and  regulations  to 
effectuate  the  policies  of  the  Act.^  Although  this  broad  provision  has 
been  interpreted  as  authorizing  the  Board  to  establish  only  procedural 
rules,^  the  legislative  history  of  the  section  indicates  that  it  may  en- 
compass authority  for  substantive  rule-making."  A  similar  broad 
grant  of  power  appears  in  section  7805  of  the  Internal  Revenue  Code, 
empowering  the  Secretary  of  the  Treasury  to  "prescribe  all  needful 
rules  and  regulations  for  the  enforcement  of  this  title.  .  .  ."  ^^  This 
grant  of  power  has  been  construed  as  enabling  the  Treasury  to  make 
interpretative  rather  than  legislative  regulations.^^  A  legislative  regu- 
lation may  be  defined  as  one  promulgated  pursuant  to  a  specific  or 
general  grant  of  rule-making  power  to  an  administrative  agency.^^ 
If  such  a  regulation  is  valid,^'  it  will  have  the  force  and  effect  of  law, 

•  The  "principle  of  check"  Is  discussed  in  4  Davis  §  28.21,  at  113  where  the  author 
says  :  "A  check  upon  administrative  authority  is  desirable  for  the  same  reasons  that  an 
appellate  court's  check  upon  a  trial  court  is  desirable.  ' 

^  The  rule  making  function  of  the  administrative  agency  has  been  regarded  as  its 
legislative  power.  See  1  Von  B.\ur.  Federal  Administrative  Law  §  S  (1942)  and  Note, 
Stare  Decisis  in  Quasi  Judicial  Proceedings,  35  Geo.  L..T.  69.  72  (1946K  The  United  States 
Supreme  Court  has  drawn  the  distinction  between  adjudication  and  legislation  as  follows  :  A 
judicial  inquiry  investigates,  declares  and  enforces  liabilities  as  they  stand  on  present 
or  past  facts  and  under  laws  supposed  already  to  exist  ....  Legislation  on  the  other 
hand  looks  to  the  future  and  changes  existing  conditions  by  making  a  new  rule  to  be 
applied  thereafter  to  all  or  some  part  of  those  subject  to  its  power. 

Prentis  v.  Atlantic  Coast  Line  Co..  211  U.S.  210,  226  (1908).  Some  doubt  hasbeen  cast 
on  the  validity  of  this  distinction.  See  note  21  infra. 

^Section  6  provides:  The  Board  shall  have  authority  from  time  to  time  to  make,  amend, 
and  rescind,  in  the  manner  prescribed  by  the  Administrative  Procedure  Act,  such  rules  and 
regulations  as  may  be  necessarv  to  carry  out  the  provisions  of  this  subchapter. 

49   Stat.  452,  as  amended,   61   Stat.   140    (1947),   29   U.S.C.    §  156    (1958). 

9  The  National  Labor  Relations  Board's  power  to  "make,  amend  and  rescind  such  rules 
and  regulations  as  may  be  necessary  to  carry  out  the  provisions  of  this  chapter"  .  .  . 
has  been  assumed  to  extend  only  to  matters  of  procedure,  and  the  Board  does  not  in  fact 
attempt  to  define  unfair  labor  practices  by  regulation. 

U.S.  Att'v.  Gen.  Comm.  on  Admin.  Procedure,  Administrative  Procedure  in  Government 
Agencies,  S.  Doc.  No.  8,  77th  Cong.,  1st  Sess.  98  n.lS  (1941). 

"  The  Board  has  Itself  stated  that  it  could  derive  power  to  make  substantive  rules 
from  §  6  of  the  Act.  See  Staff  of  House  Committee  on  Government  Operations,  85th 
Cong.,  1st  Sess.,  Sdrvey  and  Study  of  Administrative  Organization,  Procedure. 
AND  Practice  in  the  Federal  Agencie;? — Agency  Response  to  Questionnaire  1812 
(Comm.  Print  1957).  As  is  pointed  out  in  Peck,  The  Atrophied  Rrile-MaJcing  Potcers  of 
the  National  Labor  Relations  Board,  70  Yale  L.J.  729,  730-.33  n.20  (1961).  the  original 
version  of  the  Taft-Hartley  Act.  H.R.  3020,  80th  Cong.,  1st  Sess.  (1947),  provided  that 
the  Board  had  the  authority  to  make  "such  regulations  as  may  be  necessary  to  carry  out 
their  respective  functions  under  this  Act."  In  view  of  the  elimination  of  the  word  "rules." 
this  version  of  the  section  was  viewed  by  a  minority  of  the  House  Committee  on  Labor 
Education  as  denying  power  to  the  Board  to  make  substantive  rules.  Since  the  version 
of  §  6  as  finally  enacted  grants  authority  to  make  "such  rules  and  regulations  as  may  be 
necessary  to  carry  out  the  provisions  of  this  subchapter,"  see  note  8  supra,  the  inference 
is  strong,  as  Professor  Peck  suggests,  that  Congress  sought  to  preserve  the  Board's  sub- 
stantive rule-making  power. 

"  Int.  Rev.  Code  of  1954.  §  7805. 

1=  See  1  Davis  §  5.03,  at  300. 

^  The  action  of  the  Federal  Communications  Commission  In  American  Tel.  &  Tel.  Co.  v. 
United  States,  299  U.S.  232  (1936),  Is  a  good  example  of  a  legislative  regulation.  In  that 
case  the  Supreme  Court  upheld  an  order  of  the  Commission  prescribing  a  uniform  system 
of  accounts  for  telephone  companies  pursuant  to  a  provision  of  the  Communications  Act 
of  1934  empowering  the  Commission  to  "prescribe  the  forms  of  anv  and  all  accounts, 
records,  and  memoranda  .  .  .  ."  48  Stat.  1078  (1934),  47  U.S.C.  S  220(a)  (1958).  The 
Court  said  it  was  not  free  "to  substitute  Its  own  discretion  for  that  of  administrative 
officers  who  have  kept  within  the  bounds  of  their  administrative  powers."  299  U.S. 
at   236. 

^*  Professor  Davis  has  pointed  out  that  the  courts,  in  establishing  the  validity  of  a 
legislative  rule,  will  determine  whether  it  is  within  the  delegated  authority,  reasonable, 
and  issued  pursuant  to  proper  procedure,  1  Davis  §  5.05,  at  315. 
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with  the  result  that  courts  will  refrain  from  substituting  their  judg- 
ment for  that  of  the  agency.^^ 

The  definition  of  an  interpretative  regiilation  is  more  difficult.  It 
has  been  said  that  interpretative  rules  "only  intei'pret  the  statute  to 
guide  the  administrative  agency  in  the  perfomiance  of  its  duties  until 
directed  otherwise  by  decision  of  the  courts"  ^®  and  that  they  "do  not 
i-eceive  statutory  force  and  their  validity  is  subject  to  challenge  in  any 
court  proceeding  in  which  their  application  may  be  in  question."  " 
Tlius,  although  it  is  generally  recognized  that  courts  are  free  to  sub- 
stitute judgment  as  to  interpretative  rules/**  such  rules  often  result  in 
the  creation  of  law  and  are  frequently  accorded  great  weight  in  judicial 
decisions." 

If  section  6  were  to  be  viewed  as  empowering  the  Board  to  establish 
substantive  as  well  as  procedural  rules,  the  administrative  rule-making 
l^ower  could  be  extended  to  many  areas  where  I^oard  policy  has  l^een 
developed  through  case-by-case  adjudication.  An  outstanding  exam- 
ple is  the  formulation  of  jurisdictional  standards,  which  rest  in  some- 
thing of  a  no-man's  land  betAveen  procedural  and  substantive  law.^" 
Rule-making,  however,  is  typically  designed  to  have  a  general  effect 
rather  than  an  application  limited  to  individual  parties.^^  Thus,  for 
determination  of  specific  controversies,  the  agency  must  turn  to  the 
function  of  adjudication. 

The  Board's  adjudicative  function  is  derived  from  section  10(a)  or 
the  National  Labor  Relations  Act,  which  empowers  the  Board  to  "pre- 
vent am^  person  from  engaging  in  any  unfair  labor  practice  .  .  . 
affecting  commerce,''  ^-  and  outlines  the  procedures  by  which  the  Board 
may  issue  an  appropriate  order  based  on  its  independent  opinion.  With 
the  passing  of  time  and  the  accumulation  of  cases,  certain  categories 
of  decisions  on  similar  facts  inevitably  fall  into  a  pattern  which  con- 
stitutes the  basis  for  administrative  law  and  policy  formulation.  And 
these  rules  are  formulated  with  varying  degrees  of  inflexibility.  The 
same  process  takes  place  in  the  courts,  which  in  the  course  of  decision, 
formulate  iiiles  of  law  for  future  application.^-^  Indeed  it  is  on  this 
foundation  of  the  constant  reapplication  of  precedent  and  judge-made 
law  that  the  common  law  is  built. ^^ 

The  Board,  because  it  states  its  position  in  a  decision,  is  adjudicating 
in  the  sense  of  making  an  administrative  order  directed  at  the  employer 

1=  Id.  §  5.03.  at  299. 

^«  Comptroller  of  Treasury  r.  M.  E.  Rockhlll,  Inc.,  205  Md.  226,  234,  107  A.2d  93,  98 
(19;j4). 

1"  U  S  Att'y.  Gen.  Comm.  on  Admin.  Procedure,  Administrative  Procedure  in  Govern- 
ment Agencies,  S.  Doc.  No.  S,  77tli  Cong..  1st  Sess.  100  (1941). 

IS  In  Skirtmore  v.  Swift  &  Co..  323  U.S.  134  (1944).  the  Supreme  Court,  although  ex- 
pressing deference  for  the  rulings  of  the  Wage  &  Hour  Administrator,  said  that  such 
rulings  were  "not  controlling  upon  the  courts  by  reason  of  their  authority  .  .  .  ."  Id.  at  140. 

i»  See  1  Davis  S  5.05,  at  314. 

2"  See  discussion  of  jurisdictional  standards  in  text  accompanying  notes   148-52  infra. 

21  Rule-making  has  been  described  as  "the  issuance  of  regulations  or  the  making  of 
determinations  which  are  addressed  to  indicated  but  unnamed  and  unspecified  persons  or 
situations  .  .  .  .'  Fuchs.  Procedure  in  Administrative  Rule-Making,  52  Harv.  L.  Rev.  259, 
265  (193S).  However,  Professor  Davis  has  pointed  out  that  the  generalization  thus  made 
may  be  too  broad  in  view  of  the  fact  that  rules  may  be  designed  to  affect  individuals 
while  adjudication  may  involve  thousands  of  unnamed  parties.   1  Davis  §  5.01,  at  287. 

^-40  Stat.  453   (1935).  as  amended,  20  U.S.C.   §  IGO(a)    (1958). 

^  For  a  discussion  of  the  law-making  function  of  tiie  courts  and  its  relation  to  the 
separation  of  powers  doctrine,  see  Parker,  The  Historic  Basis  of  Administrative  Law: 
Separation  of  Powers  and  Judicial  Supremacy,  12  Rutgers  L.  Rev.  449,  473   (195S). 

2*  A  discussion  of  the  development  of  the  common  law  in  the  courts  is  beyond  the  scope 
of  this  Note.  For  the  most  recent  work  on  this  subject,  see  Llewellyn,  The  Common  Law 
Tradition  (1960). 
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charged  with  violation.  But  often  the  practical  effect  is  the  establish- 
ment of  a  rule.-"^  To  illustrate:  An  employer  is  charged  with  violation 
of  the  rights  guaranteed  to  employees  by  section  7  of  the  National 
Labor  Relations  Act  -°  as  a  result  of  interrogating  them  as  to  their 
union  affiliations  or  sentiments.  The  Board  decides  against  the  em- 
ployer, for  example,  "all  interrogation  by  an  employer  of  employees 
as  to  union  affiliation  is  unlawful  per  se." 

The  most  accurate  and  descriptive  tei-m  for  this  fusion  of  adjudica- 
tion and  formulation  of  rules  of  law  in  the  course  of  decision  is  admin- 
ktnitvve  law-mohhig  through  adjudication.  This  may  seem  to  be 
nothing  more  than  the  attachment  of  a  label ;  but  it  sei'ves  to  make  it 
clear  Ihat  neither  the  procedure  by  which  the  Board  sets  standards  in 
its  decisions,  nor  the  power  by  which  it  proceeds,  are  directly  derived 
from  its  statutory  rule-making  function.  It  is  adjudication  from  which 
rules  of  general  application  emerge. 

It  may  be  argued  that  while  the  Board  can  apply  its  expertise  in 
understanding  and  dealing  with  individual  fact  situations,  it  may  have 
neither  the  power  nor  the  qualifications  to  establish  in  the  course  of 
adjudication  an  express  rule  of  law  designed  to  operate  prospectively.^'^ 
Because  of  alleged  excesses  of  administrative  zeal,  bias  and  political 
pressure,-^  the  application  of  agency-formulated  criteria  may  often 
prove  arbitrary;  an  agency  may  follow  precedent  to  the  extent  of  dis- 
regarding factors  in  specific  cases  which  would  make  previously  estab- 
lished rules  or  policy  inapplicable.  The  extent  to  which  administrative 
determinations  are  subjected  to  judicial  scrutiny  upon  review  is  sig- 
nificant as  a  means  of  providing  i-edress  against  agency  abuses  of  dis- 
cretion. Consequently,  the  following  sections  will  deal  with  the  manner 
and  specific  instances  in  which  the  Board's  decisional  rules  are  estab- 
lished, the  extent  to  which  Board  determinations  rest  on  pi-ecedent 
evolved  through  stare  decisis  and  the  scope  and  nature  of  judicial  re 
view  of  administrative  law-making  through  adjudication 
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^■'■•The  Administrative  Procediire  Act  §2(c).  60  Stat.  2.37  (1946),  5  U.S.C.  §1001 
(19,iS)  defines  "rule'  as  "the  whole  or  any  part  of  an  agency  statement  of  sreneral  or 
particular  applicability  and  future  effect  designed  to  implement,  interpret,  or  prescri!ie 
law  or  policy  .  .  .  ."  With  reference  to  this  definition  it  has  been  said  that  "an  order 
requirinpr  specified  affirmative  action  in  the  future,  such  as  an  order  of  the  NLRR  requlrinj? 
the  employer  to  reinstate  employees  with  back  pay,  fits  perfectly  the  Act's  definition  of 
^rnle'  "  1  Davis  §  5.02,  at  295.  In  an  article  on  the  o'lestion  of  Board  law-making  through 
adjudication,  the  apt  statement  was  made  that  "particular  cases  are  used  merely  as 
vehicles  for  the  statement  of  new  general  rules  which  are  to  govern  future  c.ises.  Adiudica- 
tion  is  used  .ts  a  clumslv  substitute  for  rule-making."  Summers,  Politics,  Policy  Making, 
and  the  NLRB,  6  Syr.acuse  L.  Rev.  0.3.  106  (19.^4). 

=«49  Stat.  4r.2  (19.3.TK  as  amended.  29  TT.S.C.  §  157  (195.^). 

^  It  is  to  be  noted,  however,  that  "the  courts  often  refrain  from  substituting  judgment 
on  .  .  .  questions  [of  what  the  law  'should  be']  whether  or  not  they  happen  to  label 
such  questions  as  ouestlons  of  fact.'  4  D.wis  §  30.04,  at  209  citing  NLRB  v.  Seven-Up 
Bottling  Co.,  .344  U.S.  344  (1953). 

2"  For  an  excellent  discussion  of  the  possible  effect  of  changes  in  political  administration 
tipon  Board  policy  see  Note,  The  NLRB  tinder  Repuhlican  Administration:  Recent  Trends 
and  their  Political  Implications,  55  Colum.  L.  Rev.  852  (1955). 

2»  In  the  following  discussion  no  attempt  will  be  made  to  consider  all  labor-management 
problems  which  may  be  relevant  to  the  central  theme.  The  focus  is  primarily  on  cases 
involving  unfair  labor  practices.  The  rule  of  decision,  however,  also  becomes  evident  in 
the  area  of  craft  severance,  see  Note,  NLRB  Rules  for  Determining  the  Appropriate  Bar- 
gaining Unit  in  Craft  and  Departmental  Severance  Cases,  45  Minx.  L.  Rev.  391  (1961), 
and  attention  is  directed  to  the  establishment  by  the  Board  of  contract  bar  rules  dealing 
with  the  time  and  manner  of  a  union's  filing  of  a  representation  petition  while  there 
exists  a  collective  bargaining  agreement  with  a  rival  union.  See  Freidin,  The  Board,  The 
"Bar,"  and  the  Bargain,  59  Colum.  L    Rev.  61   (1959). 


1897 

II,  EXAMPLES  OF  XLRB  FORMULATIOK  OF  DECISIOXAL  RULES 

A.  Secondary  Pressures  and  the  Common  Situs  Doctrine 

It  is  unla\Yful  for  a  labor  union  to  exert  pressure  upon  a  neutral  em- 
ployer in  order  to  compel  him  to  cease  dealino-  with  a  primary  employ- 
er involved  in  a  labor  dispute,  where  the  object  of  such  pressure  is  to 
exact  certain  concessions  from  the  primary  employer.^"  At  the  same 
time,  the  right  of  employees  to  exert  direct  economic  pressure  on  the 
primary  employei-  is  to  be  safeguarded.^^  Consequently  it  is  necessary 
to  distini!;uish  between  protected  primary  activity  and  prohibited  ''sec- 
ondary boj^cotts."  ^-  The  distinction  becomes  extremely  difficult  to 
draw  where  two  employers  are  doing  business  on  the  same  premises 
and  picketing  at  the  "common  situs"  influences  the  neutral  employer 
directly  or  through  his  employees.  The  language  of  section  8(b)  (4) 
(A)  does  not  make  it  clear  whether  Congress  intended  "a  sweeping 
prohibition  against  secondary  boycotts.'"  ^^  As  a  result,  a  considei^ble 
amount  of  administrative  interpretation  and  rule-making  has  been 
necessary  in  this  area. 

One  type  of  "common  situs"  case  arises  where  the  activities  of  the 
primary  employer  are  intermittently  conducted  at  neutral  premises.^* 
Moore  Dry  Doch  €0^"  presented  such  a  "roving''  or  "ambulatory" 
situs  problem  and  ga"\'e  rise  to  the  establishment  by  the  Board  of  defi- 
nite criteria  for  the  decision  of  cases  of  this  type.  In  that  case,  the  pick- 
eting union  had  attempted  to  organize  tlic  employees  of  the  primary 
employer.  Having  previouslj^  established  the  legality  of  picketing  a 
primary  situs.''°  the  Board  considered  the  cjuestion  of  whether  the  right 
to  picket  vrould  continue  when  the  situs  was  moved  to  the  j^remises  of 
a  neutral  employer.  The  j^ickcting,  conducted  on  neutral  premises,  was 
upheld  because  in  the  Board's  opinion  it  was  "primary  activity"  de- 
spite the  effect  it  might  have  had  on  the  employees  of  the  neutral  em- 
's" section  8(1))  (4)  (A)  of  the  National  Labor  Relations  Act,  as  amended,  reads:  It  shall 
be  an  unfair  lalior  practice  tor  a  labor  organization  or  its  agents — (4)  (i)  to  engage  in, 
or  to  induce  or  encourage  [the  employees  of  any  employer]  any  \n<\i\-\dmil  e.mploye<\  hy 
any  person  engaged  in  commerce  or  in  an  indufitry  affecting  comtnerce  to  engage  in  a  strike 
or  .■!  [concerted]  refusal  in  the  course  of  [tlieir]  his  employment  to  use,  manufacture, 
process,  transport,  or  otherwise  handle  or  work  on  any  goods  ...  or  to  perform  any 
services:  or  (ii)  to  threaten,  coerce,  or  restrain  any  person  engaged  in  commerce  or  in 
industry  affecting  commerce,  where  in  cither  case  an  object  thereof  is — (A)  forcing  or 
reQuiriiig  aiiy  emplriyer  or  self-cmjiloyed  person  to  .ioin  any  labor  or  employer  organization 
or  to  enter  into  nnii  anreement  whi-^-h  is  prohibited  ';;/  stihsection  8{e) I/abor  Man- 
agement Relations^  Act,  as  amended,  73  Stat.  542  '(1959).  29  U.S.C.  §  15S  (Ii)  (4)  ( A) 
(Supp.  1960). 

The  bracketed  words  are  those  deleted  frc-m  the  Act  by  the  19.j9  Landrum-Griflin 
amendments.  The  italicized  portions  of  the  quoted  statute  are  those  which  have  been 
added  by  the  19."9  amendments. 

For  a  consideration  of  the  im.pact  of  the  1959  changes  on  the  materials  that  follow',  see 
note  "2  infra. 

"1  Section  .S(liW4WA)  has  been  interpreted  as  evidencing  legislative  intent  "to  accom- 
modate the  conflicting  interests  of  employees  in  exerting  effective  economic  pressures  on 
an  emplo.ver  and  the  interests  of  neutral  eniplo.vers  in  freedom  from  Involvement  in 
disputes  not  their  own.'  Cushman,  Secondart)  Boycotts  and  the  Taft-Hartley  Laic,  6 
Sykaccse  L.  Rev.  IOD.  114  a9.">4). 

■^"  Congress  did  not  use  this  term  in  the  Act.  This  interpretation  was  placed  on  it  in 
Oil  Worker-  Infl  Tinion,  local  346  rThe  Pure  Oil  Co.).  S4  X  T^.R.R.  :« .->    (1949). 

"■'Lociil  1976,  United  Bhd.  of  C:irTienters,  AFL  v.   NLRB.  3.=-i7  U.S.  93,  9.S    (195S). 

"'  Another  t.vpe  of  "conjmon  situs'  case  arises  wh^re  tbp  employees  of  a  neutral  em- 
ployer work  on  the  primary  employer's  premises.  In  Oil  Workers  Int'l  Union,  Local  346 
(The  Pure  Oil  Co.  1 .  .'^4  N  I..R.B.  31  "i  (1949).  the  union  picketed  such  primary  premises 
and  indicated  by  signs  that  the  activity  was  dirc-ted  ri!j>:nst  the  primary  employer.  Thie 
was  held  law^'ul  primary  i)ressure  despite  the  evident  f'fffct  on  neutral  employees. 

■'''  Sailors   Union  ^Moore  Dry  Doc'-  Co.).  92  X.1..R.B.  547  (1950). 

""Oil  Workers  Int  1  l"ni(  n  'Local  346   (The  Fure  Oil  Co.),  84  N.L.E.TS.  3J5'.(1949). 
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ployer."  The  Board  concluded  that  in  such  a  situation,  where  the  only 
place  at  which  picketing  could  be  effective  was  at  the  secondary  em- 
ployer's premises,  the  activity  would  be  lawful  providing  the  follow- 
ing conditions  were  met : 

(a)  The  picketing  is  strictly  limited  to  times  when  the  situs 
of  the  dispute  is  located  on  the  secondary  employer's  prem- 
ises; (b)  at  the  time  of  the  picketing  the  primary  employer  is 
engaged  in  its  normal  business  at  the  situs;  (c)  the  picketing 
is  limited  to  places  reasonably  close  to  the  location  of  the 
situs;  (d)  the  picketing  discloses  clearly  that  the  dispute  is 
with  the  primary  employer.^^ 

The  corollary  to  these  rules,  however,  appeared  to  be  that  failure  to 
comply  with  the  standards  set  would  result  in  a  finding  that  section 
8  (b)  (4)  (A)  had  been  violated  as  a  matter  of  law.^^ 

Subsequently,  the  Board  added  another  condition  to  those  already 
established  in  Moore  Dry  Dock.  Washington  Coca  Cola  Bottling 
Works^  lnc.*°  raised  the  problem  of  whether  secondary  picketing 
should  be  allowed  when  the  primary  employer  has  a  plant  in  the  area 
which  the  union  can  picket.  The  Board  held  that  where  such  a  primary 
plant  was  available,  picketinsf  at  the  secondary  situs  would  not  be  per- 
missible. This  was  stated  in  the  form  of  a  rule  and  although  the  words 
per  se  were  not  used,  if  such  a  plant  had  been  available,  it  is  not  likely 
that  the  Board  would  have  inquired  further  to  find  special  circum- 
stances legalizing  the  picketing.  It  is  significant,  however,  that  in  ap- 
proving the  Washington  Coca  Cola  doctrine,''^  the  court  of  appeals  did 
not  approve  the  Board's  decision  as  a  standard  or  rule  for  future  ap- 
plication. Instead  the  court  stated  in  a  very  brief  opinion  that  the 
Board's  decision  was  "based  on  factual  findings  which  we  think  were 
sustained  by  substantial  evidence  and  so  are  binding  on  us."  *^ 

The  view  that  the  Board  may  not  apply  its  rules  without  consider- 
ing individual  fact  situations  was  again  propounded  by  the  Court  of 
Appeals  for  the  Fifth  Circuit  in  NLRB  v.  Ceveral  Drivers^  AFL 
(Otis  Massey).^^  The  court  reversed  the  Board's  decision  that,  under 
the  rule  of  Washington  Coca  Cola,  section  8(b)  (4)  (A)  had  been  vio- 
lated, pointing  out  that  approval  of  Board-formulated  criteria  such 
as  those  in  Moore  Dry  Dock  had  been  based  on  substantial  evidence  in 
the  particular  case;  it  gave  no  judicial  support  to  the  Board's  stand- 
ard as  such.  The  court  concluded  that  such  a  finding  would  "elevate  the 

3"  Th*-  distinction  lias  been  pointed  out  between  "orffanization.il"  picljeting  and  that 
conducted  by  a  union  which  represents  the  employees  of  the  primary  employer :  This 
much,  at  least,  can  be  said  for  the  Ryan  case  [Ryan  Constr.  Corp..  S5  N.L.R.B.  417 
(1949)] — the  picketing  union  did  represent  the  employees  of  the  company  at  which  the 
economic  pressure  was  directed.  However,  in  Moore  Drtidock  Co.,  the  Board  eventually 
extended  the  situs  doctrine  to  cases  where  the  picketing  union  represented  none  of  the 
emplovees  of  the  primary  employer,  although  It  was  obvious  that  there  was  here  no 
primary  strike  at  all  in  the  ordinary  sense  of  employees  quitting  the  employ  of  the  primary 
employer  in  concert.  Thus  the  situs  doctrine  legalized  a  secondary  boycott  if  the  pickets 
confined  their  activities  to  the  premises  of  the  employer  whose  employees  they  were 
attempting  to  unionize  against  their  will,  even  though  another  employer  occupied  the 
same  premises  and  it  was  his  employees  who  were  induced  to  strike.  Rellly,  A  Return  to 
LeQ'fUiHre  Intent,  43  Geo.  L.J.  372,  384-85  (1955). 

38  02  N.L.R.B.  547,  549. 

3»  The  Board  said  that  §  8(b)(4)(A)  was  "aimed  at  secondary  boycotts  and  secondary 
strike  activities,"  92  N.L.R.B.  at  547.  contrasting  this  to  lawful  primary  activity.  In 
announcing  the  four  criteria  for  legality,  the  Board  said  the  "picketing  of  the  premises 
of  a  secondary  employer  is  primary  if  it  meets  the  following  conditions  .  .  .  ."  92  N.L.R.B. 
.at  549.  (Emphasis  added.) 

<"  107  N.L.R.B.  299  (195^) ,  enforced,  220  F.2d  380  (D.C.  Clr.  1955). 

"Local  67,  Brewery  &  Beverage  Drivers  v.  NLRB,  220  F.2d  380   (D.C.  Clr.  1955). 

"Id.  at  381. 

"225F.2d205  (5th  Clr.), cert,  denied,  350  U.S.  914  (1955). 
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Board-formulated  'criteria'  by  judicial  fiat  to  a  vantage  point  from 
which  it  could  .  .  .  circumvent  the  statute."  ** 

When  the  Board  applied  the  Washington  Coca  Cola  rule  in 
Sales  Drivers  Vnion^^  the  Court  of  Appeals  for  the  District  of 
Columbia  refused  to  enforce  its  order  enjoining  the  picketing,  say- 
ing in  part: 

The  existence  of  a  common  site  .  .  .  and  of  another  place  which 

can  be  picketed,  are  factors  to  be  considered  in  determining 

whether  or  not  the  section  has  been  violated,  but  alone  are  not 

conclusive.*® 

Bales  Drivei's  has  been  cited  for  the  proposition  that  while  the 

courts  were  willing  to  accept  the  factual  basis  of  the  Washington 

Coca.  Cola  decision  as  sufficient  evidence  to  support  a  finding  based 

on  the  entire  record,  they  have  declined  to  regard  its  doctrine  as 

established.*'^  This  view  is  supported  by  the  court's  statement  in  Sales 

Drivers  that  "a  violation  of  section  8(b)  (4)  (A)  is  not  to  be  found 

by  a  rule  of  decision  based  upon  findings  which  are  inadequate  to 

support  the  conclusion  reached."  *^  The  court  further  stated  that  a 

rule  as  rigid  as  that  established  in  Washington  Coca  Cola  was  not 

deductible  from  the  language  of  section  8(b)  (4)  (A)  and  to  read  it 

into  the  statute  by  implication  would  unduly  limit  the  right  to  strike 

guaranteed  by  section  13.*^ 

It  is  doubtful  that  the  words  of  caution  expressed  by  the  court 
in  Sales  Drivers  were  really  necessary,  for  the  Board  had  already 
modified  the  strict  application  of  the  Washington  Coca  Cola  rule 
before  Sales  Drivers  was  decided.  The  Board  indicated  in  Pittsburgh 
Plate  Glass  Co.^°  that  it  would  not  arbitrarily  apply  a  standard 
previously  set  where  particular  facts  would  make  such  application 
unreasonable.  In  Pittsburgh  Plate  Glass,  picketing  was  being  con- 
ducted by  the  union  at  two  different  construction  sites.  As  to  one  site 
the  Board  found  a  violation  of  section  8(b)  (4)  (A)  because  the  picket- 
ing was  not  strictly  confined  to  the  primary  employer  involved  in  the 
dispute  but  was  also  directed  to  the  employee  of  neutrals.  With  re- 
spect to  the  picketing  at  the  other  site,  however,  the  Board  refused 
to  find  a  per  se  violation  merely  because  one  of  the  primary  employers 
plants  was  in  the  area  and  could  have  been  picketed.  The  Board  ex- 
plained its  position  by  distinguishing  the  Washington  Coca  Cola  case 
as  follows: 

In  our  Washington  Coca  Cola  decision,  we  endeavored  to  make 
clear  that  the  doctrine  therein  enunciated  was  being  applied  with 
due  regard  for  the  right  of  the  Respondent  Union  to  picket  ef- 
fectively. ...  It  will  be  noted  that  the  union  in  that  case  picketed 
the  main  plant  of  Coca  Cola  .  .  .  from  the  first  day  of  the  strike, 
and  that  the  drivers  involved  entered  and  left  the  plant  at  least 

«  225  F.2d  at  209. 

« Sales  Drivers  Union  (Campbell  Coal  Co.),  110  N.L.R.B.  2192  (1954),  enforcement 
denied.  Sales  Drivers  Union  v.  NLRB,  229  F.2d  514  (D.C.  Clr.  1955),  cert,  denied,  351 
U.S.  972  (1956). 

"  Sales  Drivers  Union  v.  NLRB,  229  F.2d  514,  517  (D.C.  Clr.  1955). 

*'  See  Koretz,  Federal  Regvlntion  of  Secondary  Strikes  and  Boycotts — Another  Chapter, 
59  CoLUM.  L.  Rev.  125, 134  (1959). 
*^  229  F.2d  at  519. 
*»229  F.2d  at  517.  Section  13  of  the  National  Labor  Relations  Act  provides: 

Nothing  in  this  Act,  except  as  specifically  provided  for  herein,  shall  l)e  construed 
so  as  either  to  Interfere  with  or  Impede  or  diminish  in  any  way  the  right  to  strike, 
or  to  affect  the  limitations  or  qualifications  on  that  right. 

49  Stat.  457  (1935),  as  amended,  61  Stat.  151   (1947),  29  U.S.C.  §  163  (1958). 
=»  110  N.L.R.B.  455  (19.54). 
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four  times  each  day.  Accordingly^  it  was  clear  that  the  application 

of  the  Washington  Coca  Cola  doctrine  to  the  facts  in  that  case 

would  not  unduly  circunnscrihe  the  union  in  its  right  to  picket 

effectively.  In  the  instant  matter,  however,  we  do  not  have  such 

assurance.^^ 

The  Board  also  pointed  out  that  the  Washington  Coca  Cola  rule 

would  not  be  applied  where  the  premises  of  the  secondary  employer 

harbored  the  situs  of  the  disDute  between  the  union  and  the  primary 

employer.^^ 

Self-limitation  of  the  type  demonstrated  by  the  Board  in  Pittshurgh 
Plate  Glass  indicates  that  its  decisional  rules,  even  its  per  se  rules,  are 
not  inflexible.  The  judicial  approach  to  the  problem  adopted  by  the 
court  of  appeals  in  Sales  Drifters  indicates  that  the  primary  concern 
of  the  courts  is  whether  the  evidence  found  by  the  Board  is  sufficient 
to  r:'.:stain  its  conclusion  in  a  particular  case — the  "substantial  evi- 
dence" test.^^  Apparently,  tlien,  the  Board  as  well  as  the  courts  under- 
stand that  in  order  to  avoid  arbitrary  results  under  a  rio:idly  defined 
rule,  each  case  must  be  capable  of  determination  on  its  particular  facts. 
It  is  somewhat  less  clear  whether  tlie  courts  have  fully  recognized  that 
development  of  Board  policy  into  rules  by  means  of  adjudication  pro- 
vides a  desirable  means  of  formulating  guides  for  future  conduct. 

The  court  in  Sales  Drivers^  having  disapproved  of  the  Board's  fail- 
ure to  base  its  decision  on  adequate  findings  of  fact,  remanded  the  case 
to  the  Board.  On  remand,  the  Board  arrived  at  the  same  decision  ^* 
supported  by  some  additional  facts  and  the  court  affirmed.^'^  It  may 
be  inferred  that  the  Board  appeased  the  court  by  finding  additional 
facts.  On  the  other  hand,  this  result  iiidicates  the  manner  in  which 
judicial  review  acts  as  a  check  on  administi-atiAC  action  in  that  it  causes 
the  Board  to  re-examine  its  own  findings  and  base  its  decision  on  a 
firm  foundation  of  evidence. 

B.  Coercion  Through  Speech 

The  degree  to  which  an  employer  may  express  his  views  respecting 
unionism  to  his  employees  involves  a  balancing  of  the  employer's 
right  of  free  speech  against  the  rights  of  employees  to  be  free  from 
coercion  in  the  exercise  of  their  rights  of  self-organization  and  col- 
lective bargaining.^^  The  time  at  which  an  employer's  speech  can  most 

^1  /(/.  at  457.  (Emphasis  added.) 

^=  Sfc'tioii  S{li)(4)(A),  as  amended  liv  the  1959  Labor-Management  Reporting  and  Dis- 
closure Act.  73  Stilt.  542  (1959).  29  U.S.C.A.  §  15S(h)  (4)  (A)  (Supp.  1960).  changes  some 
aspects  of  the  prior  law  in  this  area.  However,  it  has  been  concluded  that  neither 
§  S(b)  (4)  (A)  as  it  now  stands,  nor  the  proviso  in  §  S(b)  (4)  (B)  that  "nothing  contained 
in  this  clause  shall  be  construed  to  make  unlawful,  any  primar.v  strike  or  primar.v  picket- 
ing, '  has  an.v  effect  on  the  cases  estaldishing  rules  for  distinguishing  primarv  from 
spcondar.v  activit.v,  e.g.,  Snilors'  linion  (Moore  Drv  Dock  Co.).  92  N.L.R.B.  547  (1950)  ; 
Brewer.v  Drivers,  AFL  (Washington  Coca  Cola  Bottling  Works,  Inc.),  107  N.T>,K.B.  299 
(195M)  ;  Pittsburgh  Plate  Glass  Co..  110  N.L.R.B.  455  (1954).  See  Farmer,  The  Status 
and  Applicntion  of  the  Secoiidary-Bovcott  and  Hot-Cargo  Provisions,  48  Geo.  L.-J.  327 
(19(50). 

^'  See  discussion  of  the  substantial  evidence  test  as  applied  to  Board  decisions  in  note 
167   infra. 

w  Sales  Drivers  Union  (Campbell  Coal  Co.),  116  N.L.R.B.  1020  (1956). 

f:=  Truck  Drivers  Union  v.  NLRB,  249  F,2d  512   (D.C.  Cir.  1957),  cert,  denied,  355  U.S. 

9r<3  Mo-'j^ 

58  Section  7  of  the  National  Labor  Relations  Act  provides  : 

Employees  shall  have  the  right  to  self-organization,  to  form,  .ioln,  or  assist  labor 

organizations,  to  bargain  collectively  through  representatives  of  their  own  choosing, 

and  to  engage  in  other  concerted  activities  for  the  purpose  of  collective  bargaining 

or  other  mutual  aid  or  protection.   ... 

49  Stat.  452   (1935).  as  amended,  2(9  U.S.C.  §  157  (1958).  This  section  is  to  be  considered 

in  conjunction  with  §  8(a)  (1)  which  makes  It  an  unfair  labor  practice  for  an  employer  "to 

interlere  with,  restrain,  of  coerce  employees  in  the  exercise  of  the  rights  guaranteed   in 

section  7."  49  Stat.  452    (1935).  as  amended,  29  U.S.C.   §15S(a)(l)    (1958). 
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effectively  influence  employees  is  when  made  directly  precedino-  a 
representation  election.^^  The  Act,  however,  provides  no  specific  lim- 
itations upon  the  time  which  an  employer  may  choose  to  speak  to  his 
employees ;  no  unfair  labor  practice  will  be  found  unless  the  expressions 
of  the  employer  contain  some  "threat  of  reprisal  or  promise  of 
benefit."  ^^ 

The  Board  pronounced  its  broadest  rule  in  this  area  in  Boiwyit 
Teller,  Inc.,^^  where  it  held  that  a  speech  on  company  time  and  prem- 
ises on  the  eve  of  a  Board  representation  election,  was  an  unfair 
labor  practice  unless  the  union  was  permitted  to  make  a  rebuttal 
speech  under  identical  conditions.  The  Board  continued  to  apply  and 
elaborate  upon  this  rule  until  recofrnition  of  the  rule's  undue  rigidity 
caused  a  change  of  policy.  In  Livingston  jShirt  Cory.^^  the  Board 
determined  that  the  Act  specifically  prohibited  it  from  finding  that 
an  uncoercive  speech,  lolienever  delivered  by  the  employer,  constitutes 
an  unfair  labor  practice.  The  Board  asserted  that  an  employer 
could  not  be  held  to  have  violated  the  Act  on  the  sole  ground  that  the 
employees  had  been  refused  an  equal  opportunity  to  reply. 

Peerless  Plyiuood  Co.,^'^  decided  on  the  same  day  as  Llohigston  Shirt, 
did  not  involve  an  unfair  labor  practice  charge  but  rather  the  setting 
aside  of  a  lepresentation  election.  In  that  case,  the  Board  laid  down 
the  rule  that  such  election  would  be  set  aside  if  a  representative  of 
either  the  employer  or  the  union  made  a  speech  to  the  employees  witliin 
twenty- four  hours  prior  to  the  election.  The  rule-making  character  of 
this  decision  was  clearly  indicated  by  the  Board  s  statement  that  it 
was  establishing  "'an  election  rule  wliich  will  be  ap]3lied  in  all  election 
cases  ....  Violation  of  the  rule  v\-ill  cause  the  election  to  be  set  aside 
whenever  valid  objections  are  filed."  "^^  This  rule  was  cited  with  approv- 
al in  NLRB  v.  Shirlington  Supermarlx'et,^^  where  the  Court  of  Ap- 
peals for  the  Fourth  Circuit  stated  that  whether  a  representation  elec- 
tion has  been  conducted  under  conditions  compatible  with  the  exercise 
of  a  free  choice  by  the  employees  "is  a  matter  which  Congress  has 
committed  to  the  discretion  of  the  Board.'*  '^* 

A  related  area  is  that  of  employer  interrogation  of  employees  as  to 
union  membership,  a  practice  whicli  the  Board  consistently  held  to  be 
unlawful  per  se  prior  to  1954.'^^  In  that  year,  as  a  result  of  judicial 

67  Reprpspntation  elections  are  held  pursuant  to  §  0(c)  of  the  National  Labor  Relations 
Act,  as  ;iiii(""'f"i.  r.1   Stat.  144    (1974*.  29  U.S.C.  §  Ij'O'c)    (195.S),  wlii'-h  provides: 

(1>  Wlienevpr  a  netitioTT  shnll  have  been  filed,  in  accordance  with  such  regulations 
as  may  be  prescribed  by   the  Board — 

(A)  by  nn  employee  or  eroup  of  employees  or  any  individual  or  labor  organization 
acting  in  their  behalf  alleging  that  a  substantial  number  of  employees  (i)  wish  to  be 
represented  for  collective  bargaining  aiid  that  their  employer  declines  to  rpcognize 
rheir  representative  .  .  .,  or  (ii^  assert  that  the  individual  or  labor  organization,  which 
has  been   certified   ...  is  no  longer  a   representative  ... 

.  .  .  the  Board  shill  investicc'ite  such  petition  and  if  it  has  reasonable  cause  to  believe 
that  a  question  of  representation  affecting  commerce  exists  shall  provide  for  an  appro- 
priate hearing  .  ...  If  the  Board  finds  upon  the  record  of  mich  hearing  that  such  a  ques- 
tion of  representntion  exists,  it  shall  direct  an  election  by  secret  ballot  and  shall  certifi/ 
the  results  thereof  .  .  .  .  (Emnhasis  added.) 
^■^  01  Stat.  140  (1947).  29  U.S.r.  §  ].5S(c)   (195S). 

^9-6  N.T..R.B,  ms,  (1951),  aff'd.  Bonwit  Teller,  Inc.  v.  NLRB,  197  F.2d  640  (2d  Clr. 
1952),  cert,  denied,  345  TLS.  905(195.S). 

cii  T,iv-T<<rst(in  Shirt  Corp.,  107  N.L.R.B.  400.  405  (195.S).  For  instances  where  the  Board 
applied  the  Bonunt  Teller  doctrine  prior  to  1953.  see  Higirins,  Inc.,  100  N  L.R.B  S29  101 
N.L.R.B.  911  (1952)  ;  Onondaga  Pottery  Co.,  100  N.L.R.B.  1143  (1952)  :  National  Screw 
&  Mfg.  Co.,  of  Calif.,  101  N.L.R.B.  1360  (1952)  ;  Biltmore  Manufacturing  Co.,  97  N.L.R.B. 
905    (1951). 

<"  Peerless  Plywood  Co.  107  N.L.R.B.  427  (1953). 

«2/r7.   at  429. 

«■.  004  p  2ri  r>49  (4th  Cir.  1955). 

<^Id.   at   651. 

^^  E.g.,  Standard-Coosa-Thatcher  Co  ,  85  N.L.R.B.  1358  (1949). 

85-107 — 74 — pt.  2— 52 
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disapproval  of  this  broad  condemnation ,®®  the  Board  reversed  its  estab- 
lished doctrine.  It  held  in  Blue  Flash  Express^  Inc,^''  that  the  proper 
test  was  whether  "under  all  the  circumstances,  the  interrogation  rea- 
sonably tends  to  restrain  or  interfere  with  the  employees  in  the  exer- 
cise of  rights  guaranteed  by  the  Act."  ^^ 

The  Blue  Flash  opinion  sheds  considerable  light  on  the  Board's 
view  respecting  the  effect  of  a  per  se  standard.  The  majority  pointed 
out  that  a  finding  that  all  interrogation  is  unlawful  per  se 

would  mean  that  a  casual,  friendly,  isolated  instance  of  interroga- 
tion by  a  minor  supervisor  would  subject  the  emloyer  to  a  finding 
that  he  had  committed  an  unfair  labor  practice  .  .  .  [T]he  Board 
is  required  to  determine  the  significance  of  particular  acts  of 
interrogation  in  the  light  of  the  entire  record  in  the  case  .  .  .^^ 
The  Board's  position  in  Blue  Flash  and  in  Livingston  Shirt  are 
indicative  of  its  willingness  to  engage  in  self-limitation  when  its  ex- 
perience demonstrates  that  a  rigid  rule  would  work  hardship  on  either 
unions  or  management.  There  is  also  a  clear  demonstration  in  Blue 
Flash  of  deference  to  judicial  opinion  shown  by  the  majority's  state- 
ment that  the  dissenting  Board  members  "appear  to  overlook  cases  .  .  . 
in  which  the  courts  of  at  least  six  circuits  have  explicitly  or  by  neces- 
sary implication  condemned  the  rationals  of  [the  per  se  cases]."  ^° 

If  this  regard  for  court  decisions  and  declination  to  act  arbitrarily 
prevailed  in  the  Board's  handling  of  all  labor  problems,  it  would  be 
possible  to  view  the  establishment  of  a  per  se  rule  as  the  result  of  con- 
sidered administrative  and  judicial  judgment.  However,  a  considera- 
tion of  other  Board  determinations  may  prove  such  a  generalization 
inaccurate. 

C.  Union  Security — Hiring  Halls 

According  to  sections  8(a)(1),  (3)  and  8(b)(2)  of  the  National 
Labor  Relations  Act  as  amended  by  the  Taft-Hartley  Act,  it  is  unlaw- 
ful for  an  employer  to  require  membei-ship  in  a  labor  organization 
as  a  condition  of  employment,  or  for  a  union  to  cause  an  employer  to 
discriminate  in  hiring  on  the  basis  of  union  membership.^^  In  view  of 
these  provisions,  a  major  problem  is  presented  by  the  making  of  "hir- 
ing-hall  .agreements"  under  which  the  union  operates  as  an  employ- 
ment agency  from  which  the  employer  is  to  take  all  replacements  unless 
he  can  give  the  union  a  valid  reason  for  rejection. 

Mountain  Pacific  Chapter  of  the  Associated  Gen.  Contractors^ 
and  subsequent  decisions  are  particularly  interesting  from  the  stand- 
point of  the  Board's  development  of  per  se  rules  respecting  certain 
hiring  hall  arrangements  and  the  treatment  which  the  courts  have 
accorded  the  Board's  applications  of  those  rules. 

8«  E.g.,  NL.RB  v.  Associated  Dry  Goods  Corp..  209  F.2d  593  (2d  Cir.  1954)  ;  Wayside 
Press,  Inc.  v.  NLRB.  206  F.2d  862  (9th  Clr.  1953)  :  NLRB  x.  England  Bros..  Inc.,  201 
F.2d  395  (1st  Cir.  1953)  :  NLRB  v.  Arthur  Winer,  Inc.,  194  F.2d  370  (7th  Clr.  1952)  ; 
NLRB  V.  Montgromery  Ward  &  Co.,  192  F.2d.l60  (2d  Cir.  1951)  :  NLRB  v.  Tennessee  Coach 
Co.,  191  F.2d  546  (6th  Clr.  1951)  :  Sax  v.  NLRB,  171  F.2d  769  (7th  Clr.  1948)  ;  Jack- 
sonvllle  Paper  Co.  v.  NLRB,  137  F.2d  148  (5th  Clr.  1943). 

9T  109  N.L.R.B.  591  (1954). 

"7rf.   at   593. 

«9  Id.  at  595. 

70  /^_  at  593. 

n  N.ational  Labor  Relations  Act.  61  Stat.  140-41  (1947),  as  amended,  29  U.S.C.  §  158(a) 
(3),  158(b) (2)  (1958). 

73  119  N.L.R.B.  883  (1958),  enforcement  denied.  NLRB  v.  Mountain  Paclfie  Chapter  of 
the  Associated  Gen.  Contractors,  Inc.,  270  F.2d  423  (9th  Clr.  1959). 
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In  1951  the  Board  had  held  that  an  afifreement  that  hiring  be  done 
only  through  a  particular  union's  offices  did  not  violate  the  Act  absent 
evidence  that  the  union  unlawfully  discriminated  in  supplying  the 
company  with  personnel."  Then,  in  Mountain  Pacific  the  Board  held 
that  because  an  exclusive  union  hiring  hall  agreement  "encourages 
union  membership"  regardless  of  the  manner  in  which  it  is  enforced, 
such  an  agreement  w^as  per  se  discriminatory  withhi  the  meaning  of 
section  8(a)  (3)  in  the  absence  of  provisions  also  requiring:  (1)  that 
selection  of  applicants  be  on  a  nondiscriminatoiy  basis,  and  not  affected 
in  any  way  by  union  memberehip;  (2)  that  the  employer  retains  the 
right  to  reject  any  aplicant  referred  by  the  union;  and  (o)  that  the 
parties  to  the  agreement  post  notices  advising  applicants  for  employ- 
ment of  the  manner  in  which  the  hiring  hall  will  select  replacements/* 
The  impact  of  this  2)er  se  rule  may  be  discerned  from  the  Board's 
language : 

We  hold  the  hiring  hall  provisions  of  this  contract  to  be  unlaw- 
ful. For  purposes  of  our  decision,  therefore,  it  is  unnecessary  to 
determine  whether  there  is  sufficient  evidence  apart  from  the  con- 
tract to  support  the  allegation  of  discriminatory  practices  in 
hiring.''^ 
In  effect,  the  Board  did  not  find  a  violation  because  of  any  particular 
discriminatory  practice  or  because  of  the  pro\'isions  of  the  hiring  hall 
contract.  Rather  it  based  the  decision  on  its  evaluation  of  the  dis- 
criminatory effects  inherent  in  the  operation  of  hiring  halls  and  on  the 
fact  that  the  contract  did  not  include  the  antidiscrimination  provisions 
enunciated  by  it  for  the  first  time  in  this  case  and  applied  retroactively. 
The  establishment  of  such  per  se  rules  raises  the  question  of  whether 
the  Board  is  effectuating  the  policies  of  the  section  of  the  act  directed 
against  discriminatory  practices  wdien  it  establishes  a  rule  making 
hiring    hall    contracts    unlawful    regardless    of    the    existence    of 
discrimination. 

The  Court  of  Appeals  for  the  Ninth  Circuit  seems  to  have  answered 
this  question  in  the  negative  in  its  opinion  denying  enforcement  of  the 
Board's  order.'*^  The  couit  pointed  out  that  a  hiring  hall  is  generally 
legal;  and  while  a  contract  containing  discriminatory  provisions  is 
illegal  per  se^  the  court  held  that  one  which  is  not  discriminatory  on 
its  face  cannot  be  declared  unlawful  merely  because  of  the  absence  of 
the  suggested  clauses  and  without  any  findings  of  discrimination.  Un- 
fortunately, however,  the  opinion  is  rather  unclear  as  to  the  court's 
exact  position. 
The  court  said : 

As  we  understand  the  Board,  the  contract  would  be  legal  if  it 
contained  the  required  provisions,  although  it  might  be  found 
as  a  fact  that  there  was  encouragement  of  union  membersliip  by 
such  a  combination  through  illegal  discrimination." 
And  further: 

The  Board  held  that,  as  a,  matter  of  law^  a  labor  contract  con- 
taining provisions  permitting  the  maintenance  of  a  hiring  hall 

-'  Hnnkln-Conkey  Const.  Co.,  95  N.L.R.B.  433  (1951). 
^<119N.L.R.B.  at  897. 
■^^/d.  at  894. 

"« NLRB   V.    Mountain   Pacific  Chapter  of  the  Associated   Gen.   Contractors,  Inc.,   270 
F.2d425  (9th  Clr.  1959). 

"/d.  at  431.  (Emphasis  added.) 
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which  omitted  certain  prohibitory  stipulations  was  per  se  in\alid 
and  contrary  to  law."^ 
Because  the  court  felt  that  this  rule  of  ]K'r  se  illeijality  was  too  "ex- 
treme" to  be  maintained,'^  the  case  was  remanded  to  the  Board  for 
further  finding's.  However,  in  the  same  ojiinion,  the  court  also  said: 
It  must  be  remarked  that  the  Board  had  .  .  .   [previously]  held 
a  provision  pei-mitting  a  Union  to  settle  seniority  was  legal,  but 
reversed  its  position  as  a  matter  of  law,  and  the  Court  of  Appeals 
for  the  Eighth  Circuit  therefore  required  its  order  to  operate 
prospectively  only.  But  here  the  Board  does  not  mtlmate  that  the 
hiring  hall  is  per  se  illegal?^ 
Does  this  mean  that  the  court  would  have  approved  a  rule  of  per  se 
illegality  if  it  had  been  given  only  prospective  force  even  though  it 
remanded  the  case  because  the  rule  was  too  extreme  ? 

Further  language  of  the  court  indicates  that  it  may  have  intended 
to  assert  a  third  position — approval  of  the  rule  if  used  by  the  Board 
meerly  to  create  a  presumption  of  discrimination : 

The  Board  is  qualified  by  its  specialized  knowledge  and  ex- 
perience in  the  field,  to  say  that  it  will  give  peculiar  vv'eight  to 
certain  evidence.  The  common  law  couils  have  built  up  such  rules 
flnd  enforce  them.  There  seems  to  be  no  valid  reason  why  an  ad- 
ministrative  body   cannot    progress    from    precedent   to   prece- 
dent. .  .  .   [S]uch  a  rule  of  evidence  should  operate  prospective- 
ly .  .  .   [Tjhis    Coui't   sees   no   reason    wliy   th.e   doctrine    once 
announced  could  not  be  applied  in  future  cases. ^^ 
This  case  typifies  the  uncertainty  that  often  exists  as  to  the  scope  of 
judicial  review  of  administrative  decisions  in  which  rules  are  es- 
tablish. Was  the  court  demanding  fui-ther  evidence  to  support  the 
Board's  order?  Did  the  court  disapprove  of  the  rule  as  such  or  was  it 
only  seeking  to  avoid  retroactive  a})plication  of  the  rule? 

Despite  several  recent  decisions  in  the  courts  of  appeals  and  a  very 
recent  decision  by  the  United  States  Supreme  Court,^-  no  adequate 
criteria  have  yet  been  developed  defining  the  proper  scope  of  adriiinis- 
trative  adjudications  or  the  extent  of  administrative  discretion  in 
adjudicative  rule-making. 

In  Local  176^  United  Bhd.  of  Carpenters.^^  the  Board  found  that 
the  union  maintained  an  oral  agreement  with  the  company  requiring 
job  clearance  from  the  union  as  a  prerequisite  to  emploj-ment,  and  that 
this  practice  constituted  a  per  se  violation  of  the  Act  for  the  reasons 
set  f 07-th  in  ^fountain  Parifc.  The  Court  of  Ajipeals  for  the  First 
Circuit  affirmed,^''  but  denied  that  the  Board  in  Mountain  Pacifc  had 
held  that  union  hiring  halls  are  presumptively  operated  in  a  dis- 
criminatory manner.  The  court  explained  that  the  basis  for  the  Board's 
Mountain  Pacifc  decision  was  that  a  job  a]:>plicant  would  helieve  that 
the  hall  was  so  operated  and  this  belief  would  induce  him  to  join  the 
union  unless  a  notice  to  the  effect  that  there  would  be  no  discrimina- 
tion was  posted  at  the  hiring  hall.  The  first  circuit's  opinion  does  not 

'"  /'/.  at  432. 
■"•  Tbkl. 

*»/(•?.  at  423.  (Emphasis  added.) 
^1  !(}.  at  432. 

s-'  Local  .';57,  Tnt'l  Bhd.  of  Tpamsters  v.  NLRB,  .365  U.S.  007  (1961). 
•-■'  122  N.L.R.B.  980  (1959). 

WNLRB  V.  Local   176,  United  Bhd.  of  Carpenters  and   Toiners,  AFL-CIO,  276  F.2d  583 
(1st  Cir.  19iiO). 
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allow  the  conclusion  that  the  Board  can  dispose  of  tne  luring  hall 
through  the  application  of  a  rule  of  fer  se  illegality.  The  court  said 
that  there  was  "ample  evidence  warranting  the  Board's  finding  .  .  . 
that  all  employees  would  have  to  obtain  job  clearance  from  the 
union,""  ®^  thereby  at  least  implying  that  absent  such  specific  factual 
evidence,  a  violation  could  not  be  found. 

It  seems  clear  that  the  Board  in  Mountain  Pacific  held  that  a  hiring 
hall  agreement  which  failed  to  meet  the  prescribed  standards  was 
unlawful  per  se,  a  holding  which  was  undoubtedly  based  upon  its 
expert  understanding  of  the  coercive  effect  that  the  hiring  hall  system 
has  upon  an  applicant  for  employment  who  fears  that  his  livelihood 
may  depend  upon  membership  in  the  union.  Certainly  the  Board's 
opinion  in  M(nni'aiii  Pacific  provided  sufficient  reason  to  believe  that 
the  hiring  hall  system  may  be  inherently  coercive.*^  The  courts  should 
have  considered  whether  the  broad  terms  of  the  statute  could  efiectively 
prevent  discrimination  without  the  implementation  of  administra- 
tively-developed standards.  The  courts,  viewing  the  problems  of  labor 
and  inanagement  from  the  high  plateau  of  a  general  overlooking  the 
battlefield,  may  lack  the  experience  and  information  to  deal  with  the 
intricacies  of  a  single  maneuver,  which  can  best  be  dealt  with  by  those 
who  have  been  intensively  engaged  in  the  field.  Consideration  of  the 
need  to  use  administrative  expertise  effectively  might  have  resulted  in 
a  more  tliorough  and  explicit  definition  of  the  scope  of  the  Board's 
power  to  make"  rules  by  adjudication.  Although  current  decisions  by 
the  United  States  Supreme  Court  and  by  the  Court:  of  Appeals  for 
the  Sixth  Circuit  give  somewhat  greater,  consideration  to  the  scope 
of  the  Board's  adjudicatory  rule-making  power,  it  i?^ questionable 
whetlier  those  courts  gave  sufficient  weight  to  the  need  or  authoritative 
rule  making  founded  upon  specialized  knowledge. 

The  opinion  of  the  Court  of  Appeals  for  the  Sixth  Circuit,  in  NLRB 
V.  E.  <&  B.  Breiimig  Co.^"'  was  handed  down  a  few  days  after  the  Firet 
Circuit's  Local  176  decision  and  is  interesting  in  its  treatment  of  the 
entire  area  of  Board  law-making  through  adjudication.  In  this  case, 
the  court  of  appeals  denied  enforcement  of  a  Board  order  ^^  directing 
reinstatement  with  back  pay  of  an  employee  who,  according  to  the 
Board,  had  been  discriminatorily  discharged.  The  petition  against  the 

«5  7d.  at  586. 

88  The  Board  sairl  : 

Here  the  very  grant  of  work  at  all  depends  solely  upon  union  sponsorship,  and  it  is 
reasonable  to  infer  that  the  arrangement  displays  and  enhances,  the  Union's  power  and 
control  over  the  employment  status. 

We  believe,  however,  that  the  inherent  and  unlawful  encouragement  of  union  mem- 
bership that  stems  from  unfettered  union  control  over  the  hiring  process  would  be 
negated,  and  we  would  find  an  agreement  to  be  nondiscriminatory  on  its  face,  only 
if  the  agreement  explicitly  provided  that:   [listing  the  three  criteria.] 

We  would   draw  a  .   .   .   line  between  the  type  of  unfettered  arbitrary  hiring  hall 

present  here  and  one  Including  the  safeguards  set  forth  above.  119  N.L.R.B.  at  896, 

897  &  S9S. 

It  should  be  noted,  however,  that  after  the  Mountain  Pacific  decision,  Congress  added 

§8(f)   to  the  Taft-Hartley  Act,  73  Stat.  545    (1959),  29  U.S.C.A.  §  158(f)    (Supp.  1960)  : 

It  shall  not  be  an  unfair  labor  practice  .   .   .   for  an  employer  engaged  primarily 

in   the  building  and   constrution   industry   to   make  an  agreement  .  .   .  with  a   labor 

organization  of  which  building  and  construction  employees  are  members   .   .   .  because 

.  .  .    (2)   such  agreement  requires  as  a  condition  of  employment,  membership  in  such 

labor  organization  after  the  seventh  day  following  the  beginning  of  such  employment 

or  the  effective  date  of  the  agreement,  whichever  is  later  .... 

This  is  quite  consistent  witli  the  Board's  rule  as  may  be  inferred  from  the  statement 

that  "nothing  in  such  provision  is  intended  to  restrict  the  applicability  of  the  hiring  hall 

provisions    enunciated    in   the   Mountain   Pacific   case  .  .   .   ."    H.R.    Rep.    No.    1147,    86th 

Cong.,  1st  Sess.  42  (1959). 

8'  276  F.2d  594  (6th  Cir.  1960). 

88  E  &  B  Brewing  Co.,  122  N.L.R.B.  354  (1958). 
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employer  and  the  union  did  not  put  in  issue  the  legality  of  the  hiring- 
hall  agreement;  nevertheless,  the  Board  used  the  case  as  a  vehicle  for 
declaring  the  hiring  hall  contract  unlawful  because  of  failure  to  in- 
clude the  Mountain  Paci-fic  safeguards.  The  court  rejected  the  Board's 
well-reasoned  argument  that  its  case-by-case  method  was  no  longer 
effective  to  deal  with  the  hiring  hall  problem  because  ''the  undeniably 
discriminatory  result  of  the  exclusive  hiring  hall  flows  as  much  from 
the  agreement  itself  as  from  the  illegal  operation  of  the  halls  of  some 
unions."  ^^  The  court  stated  its  disapproval  of  the  'per  se  rule  as  follows : 
As  we  understand  the  Board's  position,  it  is  that  its  expei'ience 
proves  that  its  effort  to  pick  off  the  sour  fruit  frequently  appear- 
ing on  the  hiring  hall  tree  has  been  ineffective  and  altogether  f  ins- 
trating,  so  now  it  proposes  to  chop  down  the  whole  tree  whenever 
it  is  not  propped  up  by  the  Board's  three  "protective  clauses."  ^° 
Other  language  of  the  court  indicates  that  it  did  not  deny  that  the 
Board  may  make  rules  through  adjudication,  but  merely  held  that  it 
was  improper  to  do  so  in  this  particular  case : 

There  is  no  doubt  that  the  Board  has  power,  in  appropiiate 
cases,  and  in  furtherance  of  its  delegated  function  of  mnkincr  the 
National  Labor  Eelations  Act  work,  to  establish  new  rules.  What 
may  be  called  new  rules  may  stem  from  two  sources  or  theories  of 
power.  One  is  the  broad  grant  of  power  in  §  6  of  the  Act .  .  .  Fer- 
ha'ps  the  Board  might  have  saved  itself  a  lot  of  trouble  Ijy  utiUzmg 
this  method,  of  making  a  rule.  ...  A  second  mode  by  which  new 
rules  sometimes  come  into  being  is  through  the  process  of  adminis- 
trative adjudication.  Just  as  courts  generaly  do  not  hesitate  to 
announce  new  rules  to  govern  novel  or  changed  conditions,  so  ad- 
ministrative boai'ds  often  lay  down  new  so-called  'interpretative'^ 
rules.  .  .  .  [WJhile  we  have  no  occasion  here  to  doubt  that  an  ad- 
ministrative board  may,  as  the  courts  have  always  done,  declare 
new  rules  through  the  process  of  case-to-case  adjudications,  yet  we 
think  this  Board  has  not  properly  done  so  in  this  particular  case.^^ 
The  court's  reasons  for  taking  this  position  were  that  the  Board 
could  not  determine  the  legality  of  the  hiring  hall  agreement  where 
that  question  had  not  been  put  in  issue  by  the  petition  and  that  the 
retroactive  application  of  the  Mountain  Pacific  rule  in  this  case  would 
work  hardship  on  the  parties  charged  with  violation.  The  court  recog- 
nized the  fact  that  administrative  law-making  may  properly  operate 
retroactively  in  the  same  manner  as  court  law-making ;  nevertheless,  it 
found  that  the  application  of  the  Board's  rule  would  work  hardship 
on  the  employer  and  the  union  "altogether  out  of  proportion  to  the 
public  ends  to  be  accomplished."  ^^  One  year  after  E.  &  B.  Breioing  Go.^ 
the  United  States  Supreme  Court,  in  Local  Sol.,  Infl  Bhd.  of  Teamsters 
V.  NLRB,^^  held  that  since  Congress  has  not  outlawed  the  hiring  hall 
as  such,  it  was  not  within  the  power  of  the  Board  to  do  so :  the  legisla- 
tive history  of  the  Taft-Hartley  Act  indicates  that  unions  may  operate 

88  276  F.2d  at  597.  quoting  a  statement  made  by  the  Board. 

80  Il)id. 

"i  TfJ.  at  50R. 

^"Iff.  at  600. 

In  NLRB  V.  Guy  F.  Atkinson  Co.,  1S5  F.2d  141,  149  (9th  Cir.  1952).  it  was  said  that  the 
test  of  whether  an  aclministrative  ruling  may  he  given  retroactive  effect  is  whether  "the 
practical  operation  of  the  Board's  change  of  policy  .  .  .  [will]  work  hardship  upon  respond- 
ent altogether  out  of  proportion  to  the  public  ends  to  be  accomplished." 

»3  Local  .^57.  Int'l  Bhd.  of  Teamsters  v.  NLRB.  365  TT.R.  (1961),  reversing  Local  .357, 
Int'l  Bhd.  of  Teamsters  v.  NLRB,  275  F.2d  646  (D.C,  Cir.  1960). 
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hiring  halls  as  long  as  they  are  not  used  to  create  a  closed  shop.  The 
Court  further  explained  its  position  as  follows : 

It  may  be  that  the  very  existence  of  the  hiring  hall  encourages 
union  membership.  We  may  assume  that  it  does.  The  very  existence 
of  the  union  has  the  same  influence But . . .  the  only  encourage- 
ment or  discouragement  of  union  membership  banned  by  the  Act 
is  that  which   is   "accomplished  by   discrimination."  .  .  .  [The 
Board's]  power,  so  far  as  here  relevant,  is  restricted  to  the  elimi- 
nation of  discrimination.  Since  the  agreement  contains  such  a  pro- 
hibition, the  Board  is  confined  to  determining  whether  discrimi- 
nation has  in  fact  been  practiced.^* 
The  dissent  by  Mr.  Justice  Clark  recognized  that  the  need  for  the 
Board's  rule  arises  from  the  inherently  coercive  nature  of  the  hiring 
hall  system : 

Of  the  gravity  of  such  a  situation  [referring  to  testimony  of  the 
complainant  that  he  always  knew  he  had  to  be  a  member  of  the 
union  in  order  tohaA^e  a  job]  the  Board  is  the  best  arbiter  and  best 
equipped  to  find  a  solution.  ...  I  need  only  assume  that,  by  thou- 
sands of  common  workers  like  Slater  (the  complainant),  the  con- 
tract and  its  conditioning  of  causal  employment  upon  union  refer- 
ral will  work  a  misunderstanding  as  to  the  significance  of  union 
affiliation  unless  the  employer's  abdication  of  his  role  be  made  less 
than  total  and  some  note  of  the  true  function  of  the  hiring  hall  be 
posted  where  all  may  see  and  read.^^ 
The  hiring  hall  is  probably  the  closest  institution  to  the  closed  shop 
remaining  on  the  industrial  scene  today.  The  Board's  rule,  formulated 
as  a  result  of  its  vast  experience  in  labor  relations  and  requiring  merely 
that  the  coercive  and  discriminatory  elements  of  the  hiring  hall  be  off- 
set, seems  to  be  a  reasonable  means  of  effectuating  the  anti-discrimina- 
tion policies  enunciated  in  the  Labor  Act.  The  Supreme  Court's  denial 
of  the  Board's  power  to  formulate  a  decisional  rule  requiring  safe- 
guards against  discrimination  in  hiring  of  employees  appears  to  be  no 
less  than  a  judicial  denial  of  the  Board's  informed  exercise  of  admin- 
istrative power. 

D.  Minority  Picketing  for  Recognition 

Another  area  of  concerted  activity — picketing  for  recognition  ^^ — 
has  resulted  in  Board  action  and  judicial  consideration  which  merits 
discussion.  It  demonstrates  the  formulation  of  a  decisional  rule  which 
met  with  disapproval  in  the  courts  as  beyond  the  Board's  statutory 
powers,  but  which  Congress  found  sufficiently  reasonable  to  form  the 
basis  for  an  amendment  of  the  Act. 

Section  8(b)  (1)  (A)  provides  that  it  shall  be  an  unfair  labor  prac- 
tice for  a  labor  organization  or  its  agents  to  restrain  or  coerce  employ- 
ees in  the  exercise  of  the  rights  guaranteed  in  section  7.^^  Section  8(b) 
(1)  (A)  was  first  interpreted  by  the  Board  in  Matter  of  National  Mar^l- 

M  S65TT.S.  at  675-76. 
»'  Id.  at  691-92. 

^  Such  pieketlntr  Is  conrtuetpd  by  a  union  with  the  object  of  forcing-  tlie  employer  to 
recofsrnize  and  contract  with  the  picketing  local  although  it  is  not  the  chosen  representative 
of  his  employees.  The  Board  has  distinguished  this  from  organizational  picketing  which  has 
as  its  purpose,  according  to  the  Board,  to  merely  organize  the  employees  with  a  view  to 
demanding  recognition  In  the  future  should  majority  support  be  acquired.  See  Drivers 
Local  639  f Curtis  Bros.),  119  N.L.R.B.  232  (1957)  discussed  infra. 

*T  See  note  56  supra. 
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time  Union  of  America  ^^  where  the  Board  held  that  the  union  had 
violated  section  8(b)  (2)  by  calling  a  strike  during  contract  negotia- 
tions for  the  unlawful  purpose  of  obtaining  a  provision  maintaining  a 
discriminatorily  operated  hiring  hall.^''  Despite  this  finding,  the  Board 
was  unable  to  conclude  that  the  picketing,  peaceful  in  nature,  consti- 
tuted activity  to  "restrain"  or  "coerce"  within  the  meaning  of  section 
8(b)  (1)  (A).  The  Board  reasoned  further  that  a  broad  application  of 
section  8(b)  (1)  (A)  to  peaceful  picketing  would  render  section  8(b) 
(4)  (C)  superfluous.  That  section  makes  it  an  unfair  labor  practice  for 
a  union  to  "force  or  require"  an  employer  to  recognize  it  when  another 
union  has  been  certified  by  the  Board."" 

In  Curtis  Bros^°^  the  Board,  overruling  its  prior  decisions,  stated 
the  broad  rule  that  any  picketing  for  recognition  by  a  minority  union 
was  a  violation  of  section  8(b)  (1)  (A).  In  so  doing,  the  Board  dis- 
tinguished between  organizational  and  recognitional  picketing;  it 
found  the  former  to  be  permitted  by  the  Act  and  the  latter  to  be  con- 
duct which  would  unlawfully  "restrain  and  coerce"  the  employees  in 
the  exercise  of  section  7  rights.^"^ 

On  certiorari,  the  United  States  Supreme  Court  reversed  the  Board's 
decision  in  Curtis  Bros.^^^  The  Court  held  that  peaceful  picketing  to 
compel  the  employer  to  recognize  a  minority  union  as  the  representative 
of  his  employees  is  not  conduct  to  "restrain  and  coerce"  the  emplo^-ees 
in  the  exercise  of  section  7  rights  and  therefore  does  not  constitute  a  vi- 
olation of  section  8  (b)  (1)  (A) .  The  Court  maintained  that  section  8(b) 
(1)  (A)  must  be  interpreted  so  as  to  safeguard  the  right  to  strike  and 
that  the  Board's  broad  holding  would  "impede"  this  right."* 

While  Curtis  was  pending  in  the  Supreme  Court,  Congress  passed 
the  Labor-Management  Eeporting  and  Disclosure  Act  which  added 
section  8(b)  (7)  to  the  Labor  Act."^  This  provision  made  it  an  unfair 
labor  practice  for  a  union  which  is  not  currently  certified  to  picket  or 
threaten  to  picket  when  an  object  of  such  picketing  is  to  gain  recog- 
nition or  to  promote  organization  of  the  employees  under  any  of  the 
following  circumstances:  (1)  the  employer  has  lawfully  recognized 
another  union ;  (2)  a  valid  representation  election  has  been  held  within 
the  preceding  twelve  months;  (3)  the  picketing  has  been  conducted 
without  the  filing  of  a  petition  for  a  representation  election. 

It  is  likely  that  the  Supreme  Court  would  have  upheld  the  Board's 
decision  in  Curtis  had  it  issued  its  order  on  the  basis  of  section  8(b)(7). 
However,  the  Court  rejected  the  Board's  claim  that  it  could  proceed 
against  peaceful  recognitional  picketing  directly  under  8(b)(1)(A) 
without  regard  to  the  new  section  or  its  limitations.  The  Court  stressed 
the  argument  that  the  power  of  the  Board  is  limited  to  the  scope  of  the 
congressional  mandate  saying  "Congress  has  been  rather  specific  when 
it  has  come  to  outlaw  particular  economic  weapons  on  the  part  of 
unions."  "®  The  Court  felt  that  the  broad  standard  of  section  8(b)  (1) 

»8  7S  N.L.R.B.  971  (1948). 

88  See  discussion  of  hiring  halls  in  text  accompanying  notes  71-95  supra. 

i»«61  Stat.  140  (1947).  29  U.S.C.  S  158(b)  (4)  (C)   (1958). 

101  Drivers  Local  6.39  (Curtis  Bros.),  119  N.L.R.B.  232  (1957). 

1"=  See  note  56  supra. 

M3  NLRB  V.  Local  639.  Int'l  Bhd.  of  Teamsters,  362  U.S.  274  (1960). 

1'"  Tfl.  at  282. 

"s  Labor-ManaKement  Reporting  &  Disclosure  Act,  §  704(e),  73  Stat.  544  (1959), 
amending  the  Labor  Management  Relations  Act,  61  Stat.  141  (1947),  29  U.S.C.  §  158(b) 
(1958). 

1^362  U.S.  at  282-83,  quoting  from  NLRB  v.  Insurance  Agents'  Int'l  Union,  361 
U.S.  477,  498  (1960). 
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(A)  did  not  vest  in  the  Board  the  power  to  "sit  in  judgment  upon, 
and  to  condemn,  a  minority  union's  resort  to  a  specific  economic  weap- 
on, here  peaceful  picketing."  "^ 

Tlie  Curtis  case  ilhistrates  how  the  courts  frequently  restrict  the 
Board  to  the  confines  of  the  statute.  In  an  earlier  case,  the  Supreme 
Court  had  pointed  out  that  the  Taft-Hartley  Act  was  intended  to  bal- 
ance the  powers  of  labor  and  management  in  the  furtherance  of  their 
respective  interests;  it  implied  that  Congress  had  left  a  wide  margin 
for  interpretation  and  had  set  the  broad  standards  of  which  section 
8(b)(1)(A)  is  an  example.^°^  The  Court  in  Curtis  warned  against 
''finding  in  the  nonspecific,  indeed  vague,  words  'restrain  or  coerce' 
that  Congress  intended  the  broad  sweep  for  which  the  Board  con- 
tends." ^°^  Eather,  section  8(b)  (1)  (A)  grants  power  to  the  Board  to 
proceed  against  only  those  union  tactics  which  involve  violence,  intimi- 
dation, and  reprisal  or  threats  thereof.  That  the  Court  would  have 
approved  the  Board  decision  in  Curtis  had  it  been  based  on  section 
8(b)  (7)  is  indicated  by  its  citation  with  approval  of  NLRB  v.  Local 
182^  InVl  Bhd.  of  Teamsters. ^'^'^  In  that  case  the  Court  of  Appeals  for 
the  Second  Circuit  recognized  that  section  8(b)  (1)  (A)  did  not  pro- 
scribe peaceful  picketing  for  recognition,  but  that  reliance  on  the  new 
section  would  produce  such  a  result  provided  the  activity  fell  within  tlie 
purview  of  section  8  (b)  (7) .  It  was  there  held  that  Congress,  by  the  new 
section,  had  set  the  standard  which  alone  would  be  a  guide  for  future 
decision. 

This  analysis  further  exemplifies  the  difference  between  the  judicial 
and  the  administrative  approaches  to  a  single  problem.  The  courts, 
in  their  concern  about  arbitrary  administrative  action,  strive  to  pre- 
vent the  Board  from  exercising  powers  not  specifically  granted  it  by 
statute.  The  Board,  guided  by  its  careful  evaluation  of  the  practical 
problems  of  labor-management  relations,  tends  to  read  between  the 
lines  of  the  statute,  as  demonstrated  by  its  Curtis  decision.  Tlie  Board 
reasoned  that  the  employees  "cannot  escape  a  share  of  the  damage 
caused  to  the  business''  ^"  of  the  employer  as  a  result  of  the  picketing. 
The  Board  said  that  it  could  find  "nothing  in  the  statutory  language  of 
section  8(b)(1)  (A)  which  limits  the  intendment  of  the  words  'restrain 
or  coerce'  to  direct  application  of  pressure.''  ^^-  The  enactment  of  sec- 
t^'Mi  8(1))  (7)^"  demonstrate  congressional  concern  about  the  serious 
l^roblems  which  the  Board,  in  Curtis  Bros.,  found  in  minority  union 
picketing  for  recognition — but  as  to  which  the  Supreme  Court  held  the 
Board  to  be  unauthorized  to  construct  a  remedial  rule  under  section  8 
(b)(1)(A). 

it^  362  U.S.  at  282. 

"8  Local  197fi,  United  Bhd.  of  Carpenters  v.  NLRB,  357  U.S.  93,  99-100  (1958). 

109  362  U.S.  at  290. 

iio272F.2d85  (2d  Cir.  1959). 

1"  nrlvers  Local  639  (Curtis  Bros.),  119  N.L.R.B.  232,  236  (1957). 

us  IMd. 

!!■■»  Lahor-Manafrement  Reportinjr  &  Disclosure  Act  §  704(e).  73  Stat.  544  (1959). 
amending  the  Labor  Management  Relations  Act,  61  Stat.  141  (1947),  29  U.S.C.  §  158(b) 
(1958). 

For  treatments  of  §  8(b)  (7)  and  the  Landrum-Griffin  amendments  in  general,  see  Cox. 
The  Landrum-Griffln  Amendments  to  the  National  Labor  Relations  Act,  44  Minx.  L.  Rev. 
257  (1959)  ;  Comment,  The  Landrum-Oriffln  Amendments:  Recognition  and  Organizational 
Picketing,  45  Cornell  L.Q.  769  (1960).  The  Curtis  case  has  been  discussed  in:  Isaacson, 
"Organisational  Picketing:  What  is  the  Law* — Ought  the  Law  to  he  Changed?"  8  Brr- 
FALo  L.  Rev.  345,  360  (1959),  and  Comment.  "Minority  Picketing  and  Allied  Activitie» 
Under  the  Labor  Management  Reporting  and  Disclosure  Act,"  20  L.^.  L.  Rev.  400  (1960). 
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Section  10  (c)  of  the  National  Labor  Relations  Act  grants  the  Board 
power  to  redress  unfair  labor  practices  by  an  order  requiring  the  per- 
son committing  such  practice  to  cease  and  desist  and  "to  take  such 
affirmative  action  including  reinstatement  of  employees  with  or  with- 
out back  pay.  as  will  effectuate  the  policies  of  this  Act  .  .  .  ."  ^^*  The 
Board's  broad  discretion  to  fashion  remedies  is  limited,  however,  by 
the  judiciary  imposed  requirement  that  the  remedy  be  "appropriate"  ^^^ 
and  "adapted  to  the  situation  which  calls  for  redress."  ^^® 

In  F.  W.  Woolworth  C oiivpany ^'^"^  the  Board  established  an  explicit 
rule  for  the  computation  of  back  pay  in  cases  involving  a  discrimina- 
tory discharge.  It  unequivocally  stated  a  policy  for  future  application : 
"we  shall  order,  in  the  case  before  us  and  in  future  cases ^  that  the  loss 
of  pay  be  computed  on  the  basis  of  each  separate  calendar  quarter  or 
portion  thereof  during  the  period  from  the  Respondent's  discrimi- 
natory action  to  the  date  of  a  proper  offer  of  reinstatement."  ^^^  The 
language  used  by  the  Board  would  not  seem  to  permit  an  interpretation 
that  would  limit  its  rule  to  the  facts  of  the  particular  case  before  it. 
The  desirability  of  setting  a  standard  for  the  computation  of  back  pay 
for  the  present  and  "future  cases"  was  well  supported  by  the  Board.  It 
maintained  that  in  all  unfair  labor  practice  cases  its  aim  was  to  restore 
the  employee  to  the  situation  which  would  have  obtained  in  absence 
of  the  illegal  discrimination,  and  that  the  rule  formulated  was  essen- 
tial to  accomplish  this  end. 

For  many  years  prior  to  this  decision,  The  Board  has  followed  the 
}">ractice  estaljlished  in  Pennsylvania  Greyhound  Lines,  Inc.,^'^^  of  cal- 
culating back  pay  on  the  basis  of  the  entire  period  between  discharge 
and  offer  of  reinstatement.  The  change  to  the  Woohvorth  formua 
emerged  from  the  accumulation  of  administrative  experience  w^hich 
revealed  that  the  old  rule  did  not  effectuate  the  policies  of  the  Act; 
because  employers  were  allowed  to  deduct  from  back  pay  the  amounts 
earned  in  temporary  employment  subsequent  to  discharge,  they  were 
induced  to  delay  reinstatement  where  the  employee  had  obtained  a 
better  paying  temporary  job.  It  is  interesting  to  note  that  neither  the 
courts  nor  Congress  were  able  to  recognize  the  deficiencies  of  the  pre- 
Woolworth  rule.  It  required  the  understanding  of  the  expert  to  with- 
draw its  own  rule  in  favor  of  a  more  desirable  one.  Indeed,  it  was  the 
congressional  approval  of  the  pre-Woohvorth  formula  which  raised 
the  question  whether  the  Board  could  change  its  policy  despite  such 
approval.  In  /^even-Up  Bottling  Co.  of  Miami,  Inc.,^^'^  the  Board 
ordered  reinstatement  of  discriminatorily  discharged  employees  with 
back  pay  computed  on  the  basis  of  the  Woolviorth  rule.  The  Supreme 
Court  upheld  the  Board's  order  ^-^  saying  that  congressional  re-enact- 
ment of  section  10(c)  while  the  Board  continued  to  adhere  to  its 
Pennsylvania  Greyhound,  formula  prevented  neither  the  formulation 

"*  National  Labor  Rolations  Act,  49  Stat.  433  (1935),  as  amended,  61  Stat.  147  (1947), 
29U.S.C.  5  160(c)   (1958). 

"=  NT.RB  V.  Linkbelt  Co..  311  U.S.  584.  600  (1941). 

"«  NLRB  V.  Bradford  Dveing  Ass'n,  310  U.S.  318  (1940). 

'"'90N.L.R.B.  289  (1950). 

'18  Td.  at  292-93.  (Emphasis  added.) 

"»1  N.L.R.B.  1  (1935>. 

i2"92N.L.R.B.  1622  (1951). 

121  N.L.R.B.  V.  Seven-Up  Bottling  Co.,  344  U.S.  344  (1933). 
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of  the  Woohvorfh  rule  nor  its  application  to  this  and  other  like  cases. 
In  deference  to  the  Board's  expertise,  the  Court  stated : 

[I]n  devising  a  remedy  the  Board  is  no  confined  to  the  record 
of  a  particular  proceeding.  "Cumulative  experience"  begets  un- 
derstanding and  insight  by  which  judgments  not  objectively  de- 
monstrable are  validated  or  qualified  or  invalidated.  The  constant 
process  of  trial  and  error  on  a  wider  and  fuller  scale  than  a  sin- 
gle adversary  litigation  permits,  differentiates  perhaps  more  than 
anything  else  the  administrative  from  the  judicial  process.^-- 
The  Court  went  on  to  say  that  depriving  the  Board  of  the  power 
to  make  changes  based  on  experience  would  have  required  a  positive 
congressional  enactment. 

It  has  been  suggested  that  "the  reasons  for  withholding  substi- 
tution of  judicial  judgment  on  choice  of  remedies  may  be  stronger 
til  an  on  many  issues  of  statutory  interpretation  and  the  idea  of  com- 
mitment of  problems  of  remedies  to  administrative  discretion  may 
therefore  have  validity  in  many  cases."  ^^^  A  refusal  by  the  courts 
to  substitute  judgment  may  be  explained  simply  by  reference  to  the 
involved  nature  of  the  remedies  devised  in  the  Pennsylvania  Grey- 
hound and  Woolworth  decisions.  However,  it  may  well  be  questioned 
whether  the  courts  would,  in  fact,  be  less  qualified  than  the  Board 
to  determine  whether  one  form  of  back  pay  award  would  more  ade- 
quately compensate  the  employee  than  another.  On  the  other  hand,  in 
many  of  those  cases  in  which  there  has  been  substitution  of  judicial 
judgment  to  defeat  Board  rulemaking,  the  courts  might  well  have 
considered  the  fact  that  "  'comulative  experience'  begets  understand- 
ing and  insight."  ^2* 

F.  Good  Faith  Bargaining 

Section  8(a)(5)  of  the  National  Labor  Relations  Act  requires 
an  employer  to  bargain  in  good  faith  with  the  representatives  of  his 
employees  as  to  wages,  hours  and  other  conditions  of  employment.^^^ 
"Good  faith"  being  the  only  standard  prescribed  by  Congress  to  gov- 
ern behavior  in  the  negotiating  process,  "the  nature  and  extent  of 
tlie  control  depend  on  the  standards  of  good  faith  adopted  by  the 
Board  and  the  courts."  ^^^  In  its  search  for  a  yardstock  by  which  to 
determine  the  existence  of  bad  faith,  the  Board  at  first  set  no  absolute 
standards,  and  in  some  respects  continued  to  base  findings  of  bad  faith 
on  an  examination  of  all  the  circumstances.  The  Board,  however,  was 
prompted  to  formulate  an  absolute  standard  by  the  employers'  fre- 
quent practice  of  refusing  to  grant  wage  increases  on  grounds  of  finan- 
cial inability,  while  at  the  same  time  refusing  to  furnish  the  union 
with  substantiating  data  relating  to  the  financial  condition  of  the 
business. 

1-2  Id.  at  349. 

^-'  4  Davis  §  30.10.  at  252.  .   ^ 

li-*  See  discussion  of  comparative  qualifications  of  agreneles  and  courts  at  p.  654  infra. 
i-«61   Stat.   140    (1947).   29   U.S.C.    §  158(a)  (5)    (1958)    reads:   "It  shall   be  an   unfair 
labor  practice  for  an  employer — -(5)    to  refuse  to  bargain  colleetlvel.v  with  the  represen- 
tatives of  his  emplovees,  .  .  ."  Subsection  (d)  defines  collective  bargaining : 

...  to  bargain  collectively  is  the  performance  of  the  mutual  obligation  of  the  em- 
ployer and  the  representative  of  the  employees  to  meet  at  reasonable  times  and 
confer  in  good  faith  with  respect  to  wages,  hours,  and  other  terms  and  conditions 
of  employment,  or  the  negotiation  of  an  agreement,  or  any  question  arising  there- 
under .  .  .,  but  such  obligation  does  not  compel  either  party  to  agree  to  a  proposal 
or  require  the  making  of  a  concession  .... 
61  Stat.  142  (1947).  29  U.S.C.  S  158(d)  (1958).  ^^^^  ^„  o-ro  ooc  /lor^Q^ 
i^«  Delony,  Good  Faith  in  Collective  Bargaining,  12  U.  Fla.  L,  Rev.  378,396  (1959). 
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The  Board  had  originally  held  that  refusal  to  furnish  information 
as  to  financial  condition  was  merely  some  evidence  of  bad  faith  bar- 
gaining and  that  the  employer's  whole  conduct  must  be  examined — 
that  no  single  factor  was  conclusive  evidence  of  bad  faith  bargaining 
and  that  the  employer's  whole  conduct  must  be  examined — that  no 
single  factor  was  conclusive  evidence  of  bad  faith, ^"  Subsequently,  in 
Whitin  Mach.  Works^^"^^  the  Board  held  that  an  employer  who  bases 
his  bargaining  position  on  financial  inability  is  required  as  a  inatter  of 
law  to  furnish  data  relating  to  the  wages  of  particular  employees  as 
an  incident  to  bargaining  and  that  failure  to  do  so  is  a  per  se  viola- 
tion of  the  duty  to  bargain  in  good  faith.  The  Board  said  that  "it  is 
sufficient  that  the  information  sought  by  the  Union  is  related  to  the 
issues  involved  in  collective  bargaining,  and  that  no  specific  need  as 
to  a  particular  issue  must  be  shown."  ^^^ 

Truitt  Mfg.  Co}^^  raised  the  problem  of  whether  the  standard 
adopted  in  Whitin  should  be  applied  not  only  to  requests  for  informa- 
tion dealing  with  wage  rates  of  particular  employees  but  also  to  proof 
of  financial  inability  to  pay  by  requiring  the  employer  to  open  his  books 
for  examination.  In  Truitt^  the  employer  claimed  financial  inability  to 
give  a  wage  increase  and,  on  demand  by  the  union,  refused  to  reveal 
data  connected  with  the  operations  of  the  business.  The  company  was, 
however,  willing  to  produce  information  as  to  comparative  wage  rates 
and  competitive  bidding.  The  Board  found  a  violation  of  section  8(a) 
(5)  stating: 

[I]t  is  settled  law,  that  when  an  employer  seeks  to  justify  the 
refusal  of  a  wage  increase  upon  an  economic  basis  .  .  .  good-faith 
baraining  under  the  Act  requires  that  upon  request  the  employer 
attempt    to    substantiate    its    economic    position    by    reasonable 
proof."^ 
The  Supreme  Court  upheld  the  Board's  decision  on  the  facts  but  indi- 
cated that  refusal  to  furnish  the  data  requested  could  not  be  a  per  se 
violation  of  the  Act.^^^  This  caveat  was  actually  dictum  for  the  Court 
did  not  contend  that  the  Board  had  gone  bevond  the  facts  of  the  case 
to  establish  a  rule  of  per  se  illegality.  However,  the  dissent  was  of  the 
opinion  that  there  had  been  a  finding  of  violation  as  a  matter  of  law, 
and  took  issue  with  what  it  termed  the  Board's  "ultra-vires  law-mak- 
ing." The  dissent  "^  objected  to  the  Board's  that  statement  that  "it  is 
well  settled  law"  that  good  faith  bargaining  would  require  the  em- 
ployer to  submit  to  the  union's  demand.  It  distinguished  the  finding  of 
an  8(a)  (5)  violation  in  the  Board's  Jacobs  Mfg.  Co.'^^*  decision  on  the 
ground  that  in  Jacobs  the  holding  was  based  only  on  the  facts  in  that 
case.  The  dissent  said  that  this  was  "a  vei-y  far  cry  indeed  from  a  ruJ- 
ing  of  lavi  that  failure  to  open  a  company's  book  establishes  lack  of 
good  faith."  "^  Although  thp  Board  in  Truitt  indicated  that  its  deci- 
le Southern  Saddlerv  Co.,  90  N.L.R.B.  1205  (1950). 

12S  108  N.L.R.B.  1537  (1954),  enforced,  217  F.2cl  593  (4th  Clr.  1954).  cert,  denied,. 
349  U.S.  905  (1955). 

12"  108  N.L.R.B.  at  1539. 

'■^110   N.L.R.B.    856    (1954),   enforcement  denied,  224   F.2d    869    (4th   Cir.    1S55),   en- 
forced.  351  U.S.  149  (1956). 
Ml  110  N.L.R.B.  at  856. 

132  TiiP  Court  said:  "Each  case  must  turn  upon  its  particular  facts.  The  inquiry  must 
always  be  whether  or  not  under  the  circumstances  of  the  particular  case  the  statutory 
oblicration  to  bargain  in  good  faith  has  been  met."  351  U.S.  at  153-54. 

I'a/r/.  at  157.  _,    ^, 

^'"The  Jacobs  Mfg.  Co.,  94  N.L.R.B.  1214  (1951),  enforced,  196  F.2d  680  (2d  Cir. 
1952). 

155  351  U.S.  at  156. 
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sion  was  based  solely  on  the  particular  facts  of  that  case,  tiie  contention 
of  the  dissent  has  some  merit.  One  noted  authority  has  pointed  out  the 
validitj^  of  the  dissent's  position,  saying  that  with  the  Board's  ruling 
in  Truift  the  "good  faith"  test  became  insufficient."'^ 

The  agency's  attention  is  really  focused  on  the  particular  items 
of  conduct  which  are  alleged  to  fall  short  of  accepted  bargaining 
practices.  The  shortcomings  are  per  se  violations.  The  NLKB  has 
undertaken  to  regulate  the  mannei-  in  which  collective  bargaining 
is  conducted  regardless  of  the  actor's  state  of  mind."' 
It  seems  clear  that  the  Board  in  Tridtt  applied  a  per  se  doctrine  and 
that  by  claiming  that  it  did  not,  the  Court  "evaded  every  issue."  ^^^  In 
a  later  case,"^  the  Board  applied  the  Truitt  ruling  to  "particular  facts" 
identical  to  those  in  Tridtt.  Tlien,  in  a  subsequent  decision,  it  further 
clarified  its  position  by  saying  that  the  broad  duty  to  furnish  financial 
information  established  in  Truitt  would  only  apply  when  such  in- 
formation is  specifically  shown  to  be  relevant  to  an  issue  under  negotia- 
tion."" This  is  clear  indication  of  the  Board's  recognition  that  its  per 
se  doctrine  could  not  be  applied  arbitrarily  and  without  qualification. 

III.    STARE  DECISIS THE  SUBSEQUENT  APPLICATIOX  OF  DECISIONAL  RULES 

The  inclination  of  judicial  and  quas-judicial  bodies  to  follow  prec- 
edent is  particularly  relevant  to  any  discussion  of  Board  law-making 
through  adjudication.  Although  statements  have  been  made  to  the 
effect  that  administrative  agencies  are  not  bound  by  the  principle  of 
stare  decisis  to  the  same  extent  as  the  courts,"^  an  examination  of 
actual  practice,  especially  in  the  National  Labor  Relations  Board,  has 
revealed  a  strong  tendency  to  follow  prior  holdings  and  such  holdings 
themselves  have  been  phrased  so  as  to  command  future  application."^ 
The  need  to  maintain  consistency  in  administrative  decisions  by  adher- 
ing to  precedent,"^  however,  may  frequently  be  outweighed  by  the  need 

^■^  Cox,  The  Duty  to  Bargain  in  Good  Faith,  71  Harv.  L.  Rev.  1401  (1958). 
13'  Id.  at  1*30. 
^^1(1.  at  1432. 

"0  B.  L.  Montague  Co.,  116  N.L.R.B.  534  (1956). 

iw  Pine  Indus.  Relations  Comm.,  Inc.,  118  N.L.R.B.  1055  (1957).  The  Board  here  said 
that  in  so  holding  it  was  following  the  Supreme  Court's  opinion  in  NLRB  v.  Truitt  Mfg. 
Co.,  351  U.S.  149  (1956). 

"iln  American  Glue  Co  v.  Boston  &  M.R.R.,  191  I.C.C.  37,  39  (19.32),  the  Interstate 
Commerce  Commission  stated  its  position  as  follows  : 

We  are  not  bound  b.v  any  rule  of  stare  decisis.  .  .  .  Biit  when,  upon  a  given  state  of 
facts,  we  reach  a  conclusion  regarding  certain  rates  we  will  adhere  to  that  conclusion 
in  subsequent  proceedings  regarding  the  same  or  similar  rates  unless  new  facts  are 
brought  to  our  attention,  contMtions  are  shown  to  have  undergone  a  material  change, 
or  we  proceeded  on  a  misconception  or  misapprenhension. 
Also  see  Pittman,  The  Doctrine  of  Precedents  and  Public  Service  Commissions,  11  Mo.  L. 
Kev.  31,  -n.  (1946). 

1*-  In  its  1941  study  the  Attorney  General's  Committee  on  Administrative  Procedure 
found  it  to  be  "a  striking  fact  that  in  almost  every  instance  the  agencies'  officers  who 
were  interviewed  expressed  the  heUef  that  they  accorded  to  the  precedents  of  their 
respective  agencies  as  much  weight  as  is  thought  to  be  given  b.y  the  highest  cou''t  of  a 
state  to  its  own  prior  decisions."  U.S.  Atty's' Gen.  Com.m.  Ad.  Puor..  AnMi.\isTR.\TiVE 
Procedure  in  Gov't  Acexc-ies,  S.  Dor.  No.  8,  77th  Cong.,  1st  Sess.,  466   (1041). 

For  an  example  of  Board  language  commanding  future  anplication  of  an  established  rule, 
see  discussion  of  F.  W.  Woolworth  Co..  90  N.L.R.B.  289  (1950),  in  text  accompanying  notes 
117-18  supra. 

"3  The  failure  to  formulate  rules  may  be  more  arbitrary  than  their  application  where 
the  recurrence  of  similar  fact  situation  demamls  consistency  in  a'lministrative  decisi'ius. 
The  Court  of  Appeals  for  the  Seventh  Circuit  stated,  in  NLRB  v.  Mall  Tool  Co..  119  F.2d 
700,  702  (7th  (L'ir.  1941),  that  "consistency  in  administrative  rulincrs  is  essential,  for  to 
adopt  different  standards  for  similar  situations  is  toact  arbtrarly."  The  problem  was  well 
stated  by  one  autborty  who  said  that — 

individual  orders  may  l>e  particularly  suscentible  to  attack,  either  because  they  come 
without  previous  warning,  or  because  they  are  inconsistent  with  other  orders  in 
compirnble  situations.  (Jenei'al  r<»£iulations  on  the  other  band  may  be  vulnoral)le  to 
the  charge  that  they  are  too  rigid  and  do  not  allow  enough  play  for  significant  in- 
dividual difrercnces. 
Nnth-'in^on.  .A  hninistrative  Discretion  in  the  Interpretation  o/  Statutes,  3  Vand.  L.  Rev. 
470,  490  (1950). 
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for  flexibility.  Rules  to  the  effect  that  specific  conduct  is  unlawful  iper 
se  are  frequently  applied  to  succeeding  fact  situations  without  consid- 
eration of  peculiar  factors  that  should  make  the  rule  inapplicable ;  and 
such  a  practice  may  result  in  serious  administrative  arbitrariness. 
Changing  economic  conditions  or  new  experience  with  changed  factual 
circumstances  may  necessitate  shifts  in  Board  policy.  It  has  been  sug- 
gested that — 

A  foundation  of  the  existence  of  administrative  agencies  is 
flexibility  through  discretion.  Sometimes  the  very  justification  for 
creation  of  an  administrative  body  is  that  it  ma}^  exercise  discre- 
tion in  handling  individual  problems  which  are  difficult  to  fit  with- 
in inflexible  boundaries  laid  down  by  precedents.  Any  attempt  to 
impose  rules  of  rigid  adherence  to  the  notion  of  stare  decisis  would 
strike  at  tlie  basis  of  agency  existence.^^* 
Thus  it  would  seem  that  the  establishment  of  a  rule  which  would 
inform  employers  and  unions  of  the  Board's  position  would  be  desir- 
able, provided  the  Board  may  reverse  its  precedents  to  meet  changing 
conditions.  Indeed  the  Board's  actual  practice  indicates  its  agreement 
with  the  latter  proposition.  It  has  followed  prior  decisions  ^*^  until  such 
time  as  experience  demonstrated  that  arbitrary  application  of  the 
established  rule  would  produce  an  undesirable  or  mif  air  result.  At  that 
time  it  has  overthrown  precedent — in  several  instances  a  pe?'  se  rule — 
to  meet  the  special  facts  of  the  case  before  it.^*^ 

Strong  considerations  weigh  against  a  rigid  adherence  to  precedent; 
but  difficult  problems  also  arise  in  connection  with  deviations  from 
stare  decisis.  Where  a  case  is  used  as  a  vehicle  for  a  change  of  prior 
Board  policy,  the  result  is  a  retroactive  application  of  the  new  rule  to 
the  parties  involved  in  the  case  in  which  the  rule  is  formulated ;  and 
retroactive  rule-making  may  work  serious  hardship  on  parties  who 
have  relied  upon  former  rulings.  Thus,  while  flexibility  in  administra- 
tive decisions  is  often  essential,  there  may  be  unconscious  violations 
which  would  be  avoided  if  the  parties  involved  were  apprised  of  the 
policy  of  the  Board  in  advance.  Mr.  Justice  Clark  has  stated  that  "too 
often  basic  continuing  problems  are  not  decided  but  are  left  to  ad  hoc 
adjudication.  This  gives  industry  no  guide-lines  and  results  in  con- 
fusion. Certainly  this  must  be  corrected  by  agency  action."  ^*^  It  is 
inevitable,  however,  that  in  setting  down  certain  guide-lines  by  which 
industry  may  govern  its  conduct  of  labor  relations,  the  Board  also 
creates  the  circumstances  in  which  the  retroactive  application  of  a 
modified  rule  may  work  hardship  on  those  who  have  attempted  to 
comply. 

An  example  of  the  conflicting  effects  of  the  establishment  of  a  rule 
is  found  in  the  Board's  development  of  its  jurisdictional  standards. 
Even  if  Board  policies  as  to  certain  practices  are  known,  there  may 
be  a  variance  between  state  and  Board  approaches  to  the  same  prob- 

i<^  Davis,  The  Doctrine  of  Precedent  as  Applied  to  Administrative  Decisions,  59  W.  Va. 
L.  Rev.  Ill,  131  (1957). 

i«  See  Note,  Stare  Decisis  in  N.L.R.B.  and  8.E.C.,  16  N.Y.U.L.Q.  Rev.  618   (1939). 

i««E.ff.,  Blue  Flash  Express,  Ine,  109  N.L.R.B.  591  (1954),  discussed  in  text  accom- 
panving  notes  67-70  supra. 

"7  Address  by  Tom  C.  Clark  on  "Administrative  Justice,  1960"  to  the  annual  meeting 
of  the  administrative  law  section  of  the  American  Bar  Association,  as  reported  in  Harris, 
Activities  of  the  Section,  46  A.B.A.J.  1127  (1960). 
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lem.  Consequently  it  should  be  known  in  which  instances  the  Board 
will  take  jurisdiction.^^^ 

The  Board  originally  determined  on  a  case-by-case  basis  whether 
or  not  it  would  take  jurisdiction.  In  1950,  however,  recognizing-  the 
necessity  for  clarification  of  its  policy,  the  Board  established  specific 
jurisdictional  standards  by  adjudication,^^^  basing  its  change  from 
the  case-by-case  method  on  the  fact  that  "experience  warrants  the 
establishment  ...  of  certain  standards  which  will  better  clarify  and 
define  where  the  difficult  jurisdictional  line  can  best  be  drawn."  ^^° 
Subsequently  the  problem  of  retroactivity  arose  in  Guy  F.  Atkinson 
Co.  where  the  Board,  after  consistent  refusal  to  assert  jurisdiction  m 
the  construction  industry,  had  issued  an  order  for  reinstatement  of  an 
employee  who  had  been  discharged  for  failure  to  pay  dues  to  the  un- 
ion with  which  the  employer  had  a  closed  shop  agreement.  The  Court 
of  Appeals  for  the  Xinth  Circuit  reversed  the  order  of  the  Board  be- 
cause of  the  "inequity  of  such  an  impact  of  retroactive  policy  making 
upon  a  respondent  innocent  of  any  conscious  violation  of  the  act."  ^^^ 
In  1954  the  Board  established  a  further  set  of  standards  by  means  of 
a  series  of  press  releases.^^-  The  latter  method  of  anouncing  its  policy 
represents  an  attempt  by  the  Board  to  avoid  the  retroactive  law-mak- 
ing through  adjudication  which  invoked  the  court's  disapproval  in 
Atkinson. 

While  the  courts  have  properly  been  concerned  with  retroactive 
rule-making,  there  is  also  a  considerable  body  of  case  law  indicating 
that  retroactive  law-making  through  adjudication  by  an  administra- 
tive agency  is  no  less  desirable  than  the  same  practice  in  the  courts.^" 
In  fact,  it  cannot  be  denied  that  most  judicial  decisions  which  create 
law  apply  that  law  retroactively.  Indeed,  the  effectiveness  of  both  the 
judicial  and  the  administrative  process  is  best  promoted  by  continu- 
ous re-evaluation  of  precedents  resulting  in  the  creation  of  new  law. 
Arbitrariness  may  result  as  well  from  an  excess  of  adherence  to  prec- 
edent as  from  unwarranted  and  sharp  deviations  from  prior  policy. 
Thus  in  the  formulation  of  a  rule  by  an  administrative  agency,  as  well 
as  in  judicial  review  of  the  decision  in  which  the  rule  is  established, 
due  regard  must  be  given  to  these  countervailing  considerations. 

The  announcement  by  the  Board  of  its  policy  through  the  establish- 
ment of  a  per  se  standard,  which  more  clearly  defines  illegal  conduct 
than  a  rule  which  is  subject  to  variant  defenses,  is  helpful  from  the 
standpoint  of  making  administrative  policy  known,  and  is  conducive 

"s  One  writer  has  suggested  that  "to  the  extent  that  the  agency  knows  the  policy  It 
desires  to  follow,  to  that  same  extent  it  should  inform  those  coming  within  its  regula- 
tion of  that  policy."  Baker.  Policif  by  Rule  or  Ad  Hoc  Approach — Which  Should  it  Be?, 
22  Law  &  Contkmp.  Prob.  658  (1957). 

i^»See  e.g..  Central  Kentucky  Broadcasting  Co..  Inc..  93  N.L.R.B.  129S  (19.51)  ;  Tampa 
Times  Co.,  93  N.L.R.B.  224  (1951)  ;  Seven-Up  Bottling  Co.,  92  N.L.R.B.  1622  (1951)  ; 
Cherokee  County  Rural  Elec.-Coop.  Ass'n,  92  N.L.R.B.  1181  (]9r.l)  :  AmalgnniatPd  B-nk 
of  New  York,  92  N.L.R.B.  545  (1950)  ;  Press,  Inc.,  91  N.L.R.B.  1360  (1950)  ;  WBSR, 
Inc..  91  N.L.R.B.  630  (1950)  ;  Rutledge  Paper  Prod..  Inc.,  91  N.L.R.B.  C25   (1950). 

ISO  Hollow  Tree  Lumber  Co.,  91  N.L.R.B.  635.  636  (1950). 

1=1  N.L.R.B.  V.  Guv  F.  Atkinson  Co.,  19.5  F.  2d  141.  149  (9th  Cir.  1952),  denying  en- 
forcement to  Guy  F.  Atkinson  Co.,  90  N.L.R.B.  143  (1950). 

'■"■^  See  Revision  of  NLRB  Jurisdictionnl  Standards.  34  L.R.R.M.  75  (1954). 

i^'''  See  2  Davis  §  17.07.  at  530-32.  citing  Optical  Workers'  Union  v.  NLRB.  227  F.  2d  687 
(5th  Cir.  1955),  cert,  denied,  351  U.S.  963  (1956)  ;  NLRB  v.  National  Container  Corp.,  211 
F.  2d  525  (2d  Cir.  1954)  :  NLRB  v.  Kobritz,  193  F.  2d  8  (1st  Cir.  1951). 
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10  a  reduction  of  litigation.^^*  However,  where  the  facts  of  a  particular 
case  do  not  fit  within  the  scope  of  the  prescribed  standard,  it  is  in- 
cumbent upon  the  Board  to  rule  either  that  the  standard  does  not 
apply  or  to  use  the  case  as  a  vehicle  for  changing  the  standard.^" 
In  those  instances  where  the  Board  fails  to  recognize  the  inapplica- 
bility of  a  standard  to  a  particular  fact  situation,  an  aggrieved  party 
still  has  available  to  him  a  remedy  in  the  courts. 

IV.    JUDICIAL  REVIEW  OF  NLRB  LAWMAKING  THROUGH  ADJUDICATION 

The  proliferation  of  controversies  growing  out  of  the  legislation 
regulating  labor-management  relations  emphasizes  the  fact  that  the 
adjudicatory  function  of  the  National  Labor  Relations  Board  is  its 
most  important  one.  Furthermore,  it  cannot  be  disputed  that  adjudi- 
cation, whether  judicial  or  administrative,  inevitably  results  in  the 
creation  of  law.^^^ 

In  the  development  of  the  common  law,  as  well  as  in  judicial  appli- 
cation of  regulatory  statutes,  the  courts  have  held  certain  practices  to 
be  so  clearly  against  the  letter  and  spirit  of  the  law  that  they  have 
declared  them  unlawful  fev  se  with  the  result  that,  upon  the  finding  of 
a  single  fact  or  set  of  facts,  no  extenuating  circumstances  can  be  a  suffi- 
cient defense.^"  Similar  holdings  can  and  do  result  from  administra- 
tive adjudication;  and  because  per  se  rules  are,  to  some  extent,  arbi- 
trarily determined  for  reasons  of  administrative  convenience,^^^  there 
is  a  real  danger  that  their  inflexibility  may  result  in  the  denial  of  con- 

'^*  With  reference  to  Board  rule-making,  the  following  statement  was  made  by  the  Amer- 
ican Bar  Association  Committee  on  Agency  Rule-Making  : 

Although  the  NLRB  performs  adjudicatory  functions,  the  mass  of  cases  of  which  it 
disposes,  though  issued  in  the  form  of  an  adjudication,  generates  pressure  to  codify  its 
substantive  rules  if  only  to  avoid  an  increase  in  its  case  load  by  stating  the  full  impli- 
cation of  departures  from  former  precedents,  even  though  unnecessary  to  disposition  of 
tlie  immediate  case. 

Recognizing  that  the  Board — and  the  courts — have  had  to  proceed  for  a  time  on  a 
case-by-case  basis  in  formulating,  for  example,  the  jurisdictional  boundaries  of  "com- 
merce^" the  Board  by  inviting  public  participation  in  formulating  jurisdictional 
boundaries,  by  issuing  press  releases  with  respect  to  its  jurisdictional  policies  hns  in 
fact  engaged  in  rule-making.  We  believe  this  to  be  desirable  but  recommend  that  there 
be  full  comuliance  with  the  rule-making  provisions  of  the  APA. 
Report  of  the  Committee  on  Agenci/  Rule-Making  (Administrative  Law  Section,  American 
Bar  Aasociation).  11  Ad.  L.  Bull.  280  (1959). 

155  The  problem  of  setting  standards  and  subsequently  adjusting  them  to  specific  cases, 
has  been  well  stated  as  follows  : 

One  need  ...  in  policy  development  is  for  more  deflnlteness  in  standards  which 
guide  in  the  approval  or  "disapproval  of  licenses,  certificates,  and  other  applications, 
and  in  the  decision  of  other  types  of  cases  affecting  concretely  the  rights  of  particular 
parties  ....  There  is,  of  course,  necessity  for  adjustment  to  special  circumstances, 
but  this  often  can  be  done  through  refinement  of  policy  for  new  categories  of  situations 
....  f P]rpdictal)ility  evaporates  where  standards  are  multiple  and  are  weighed  anew 
without  reference  to  guiding  priorities  in  application  to  each  situation. 

Redford.  National  Regulatory  Commissions:  Need  for  a  New  Look   (1959). 

isa  Professor  Davis  has  said  that  "development  of  new  law  through  the  process  of  adjudi- 
cation .  .  .  amounts  to  no  more  than  an  administrative  imitation  of  what  courts  have 
done  from  time  immemorial."  2  Davis  §  17.08,  at  536. 

'5T  E.g.,  in  the  area  of  antitrust  law,  see  United  States  v.  Socony-Vacuum  Oil  Co.,  3|10 
U.S.  150   (1940)  :  T'nited  States  v.  Trenton  Potteries  Co.,  273  U.S.  392   (1927). 

^^  Professor  Louis  B.  Schwartz  has  pointed  out  opposing  contentions  on  the  question  of 
whether  jx'r  se  rules  are  desiral>le  in  the  antitrust  fie'd  : 

Aimong  the  o))posing  contentions  are  these  :  Per  se  rules  are  absolute  and  inflexible, 
leaving  no  possibility  of  adaptation  to  peculiar  circumstances  of  a  particular  business 
("•  f(5  s'ecir'  '•ciiireniouts  of  triflp  ....  Per  se  rules,  e-'tpecinVii  if  appHe'l  hi/  nrlmin- 
iftratire  trihnnnl.-i  like  the  Federal  Trade  Commission,  nreolude  the  exercise  of  the 
.specialized,  informed  discretion  which  is  supposed  to  guide  siir-h  bodies.  On  the  other 
h.ind,  per  se  rules  are  easier  for  busive.t.'inie^i  to  miderstaiid ,  eliminating  pro  tanto  the 
vasrueness  which  is  one  of  the  principal  complaints  against  the  antitrust  laws,  and 
easier  for  the  government  to  enforce. 

Schwartz,  Free  Enterprise  and  Economic  Orgamzation  20   (2d  ed.  1959).   (Emphasis 
added.) 
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stitutional  or  statutory  rights.  On  the  other  hand,  to  require  the  Board 
to  adjudicate  and  determine  each  case  without  reference  to  the  law  and 
policy  which  it  has  evolved  through  experience  would  be  to  ask  the 
impossible;  and  it  would  stultify  the  entire  administrative  process. 
The  ultimate  question  is,  then,  not  whether  the  Board  should  make  law 
through  adjudication,  but  rather,  where  the  fulcrum  should  be  placed 
in  balancing  the  need  for  effective  administrative  law-making  power 
against  the  need  to  protect  individuals  in  a  free  society  from  the  effects 
of  arbitrary  and  inflexible  rules  applied  in  administrative  adjudication. 
Tlie  need  to  provide  a  check  on  administrative  action  would  seem  to 
increase  as  agency  policies  become  rigid  and  inflexible.  Certainly  the 
Board's  enforcement  of  a  rule  declaring  a  practice  unlawful  'per  se  in- 
volves considerable  dangei'  if  that  declaration  means  that  the  rule  will 
be  folloM'ed  indiscriminately  in  cases  which  are  significantly  different 
from  the  particular  fact  situation  in  which  the  rule  originated.  Conse- 
quently, any  examination  of  the  scope  of  the  Board's  power  of  ad- 
judicative law  making  must  be  concerned  with  the  effectiveness  with 
which  the  courts  have  operated  as  a  check  on  the  arbitrary  exercise  of 
administrative  power.  Judges  who  review  agency  determinations, 
though  less  familiar  with  the  technicalities  of  a  specialized  problem, 
are  nevertheless  generally  better  qualified  to  evaluate  the  demands  of 
due  process.  On  the  other  hand,  it  should  also  be  clear  that  if  the  courts 
are  too  quick  to  substitute  their  judgment  for  that  of  the  Board,  the 
eftective  use  of  administrative  expertise  may  be  seriously  compromised. 
Therefore,  one  important  question  is — what  is  the  effect  of  judicial 
substitution  of  judgment?  If  judicial  review  is  to  operate  effectively  as 
a  check  on  administrative  action,  it  becomes  necessary  to  resolve  the 
question  whether  the  Board  is  actually  boimd  to  follow  the  decisions 
of  the  courts  approving  or  disapproving  of  Board-formulated  rules  or 
policies,  and,  if  so,  to  what  degree.  An  answer  to  this  question  was  well 
stated  by  one  author  as  follows : 

[l]n  not  every  instance  in  which  the  Board's  policy  is  upheld  by 
the  (Supreme)  Court  is  the  Board  thereafter  precluded  by  judi- 
cial approval  alone  from  altering  its  policy.  Where,  however, 
judicial  approval  of  Board  policy  is  based  upon  the  Court's  ap- 
praisal of  the  terms  of  the  statute,  where  the  Court  holds,  in  effect 
that  the  Board's  policy  is  the  only  one  consistent  with  the  effectu- 
ation of  the  Act's  objectives,  the  Board  is  no  longer  free  to  adopt 
a  contrary  policy,  just  as  it  is  not  free  after  the  Supreme  Court 
has  held  a  particular  Board  policy  inconsistent  with  the  language 
or  purposes  of  the  Act  to  continue  to  apply  that  policy.^^^ 
The  Blue  Flash  case  discussed  previously  '^^^  is  an  example  of  change 
in  Board  policy  pursuant  to  court  disapproval  of  its  prior  position. 
On  the  other  hand,  the  adoption  of  the  Woolworth  formula  for  back 
pay  ^®^  illustrates  a  situation  in  which  the  Board  changed  its  position 
despite  court  and  congressional  ap)proval  of  the  Pennsylvania  Grey- 
hound rule.^^^  Thus,  while  it  is  clear  that  court  opinion  will  prevail 
where  the  Board  has  transgressed  the  limitations  of  the  statute,  the 

is9Ratner,  Policy-Making  ty  the  New  "Quasi-Judicial"  NLRB,  23  U.  Chi.  L.  Rev.  12.  14 
(1956). 
1™  See  text  accompanying  notes  60-70  supra. 
^^  See  text  accompanying  notes  117-18  supra. 
^^  See  note  119  supra. 
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experience  of  the  Board  may  result  in  a  (deviation  from  judicial  de- 
cisions where  the  Board  is  acting  within  its  granted  authority. 

Of  primary  importance,  therefore,  is  the  question  of  whether 
judicial  opinions  reviewing  both  Board  and  other  administrative  de- 
cisions afford  any  discernible  guidelines  which  could  be  of  assistance 
in  determining  the  scope  of  the  Board's  power  to  make  rides  or  in 
determining  the  extent  to  which  the  judiciary  will  substitute  its  judg- 
ment for  that  of  the  Board. 

The  foregoing  discussion  of  substantive  problems  of  labor  law  ^^^ 
has  afforded  some  indication  of  court  treatment  of  Board  decisions. 
How^ever,  it  has  not  been  established  whether  the  courts  have  devel- 
oped any  standards  to  be  applied  in  reviewing  Board  decisions  which 
result  in  the  formulation  of  rules ;  nor  is  it  clear  whether  the  manner 
of  review  varies  at  all  between  adjudications  which  are  limited  to 
application  of  statutes  to  the  facts  of  a  particular  case  and  adjudica- 
tions which,  in  addition,  enunciate  princij)lesof  law. 

It  can  be  said  that  courts  reviewing  administrative  decisions  gener- 
ally apply  the  substantial  evidence  rule  under  which  the  court  under- 
mines some  questions  of  law  but  "limits  itself  to  the  test  of  reasonable- 
ness in  reviewing  findings  of  fact."  ^^*  Substantial  evidence  has  been 
defined  as  "such  relevant  evidence  as  a  reasonable  mind  might  accept 
as  adequate  to  support  a  conclusion."  ^"^  It  means  that  if  the  evidence, 
as  it  appears  from  the  record  taken  as  a  whole,  supports  the  findings  of 
the  agency,  the  reviewing  court  cannot  set  aside  the  administrative 
decision  even  though  the  court  would  have  reached  an  opposite  conclu- 
sion had  it  determined  the  matter  initially.^^^  Originally,  the  National 
Labor  Relations  Act  omitted  the  word  "substantial"  in  its  provision 
relating  to  judicial  review  of  Board  decisions.  However,  pursuant  to 
judicial  interpretations  to  the  effect  that  Congress  intended  review  to 
be  based  on  substantial  evidence,  that  term  was  incorporated  into  the 
Act  by  the  Taft-Hartley  amendments  of  1947."^ 

A  study  of  judicial  opinions  reviewing  Board  decisions  will  reveal 
that  the  courts  will  enforce  or  deny  enforcement  to  a  Board  decision, 
whether  or  not  predicated  on  a  Board-established  rule,  through  appli- 
cation of  the  substantial  evidence  test.  If  the  case  also  involves  the 
establishment  of  a  rule,  the  judicial  approach  may  vary  from  ignoring 
the  rule  to  disapproving  it  as  arbitrary  or  beyond  the  discretion  of  the 
Board.  An  example  of  the  first  approach  is  the  judicial  enforcement  of 
the  Board's  order  in  W ashington  Coca  Cola  ^^^  on  the  basis  of  substan- 
tial evidence  and  without  any  reference  to  the  rules  which  the  Board's 
decision  established  to  supplement  the  Moore  Dry  Dock  rules.^^^  The 

i*'^  See  discussion  at  pp.  615-37  supra. 

?"  4  Davis  §  29.01,  at  lil4. 

w=  Universal  Camera  Corp.  v.  NLRB,  340  U.S.  474  (19'5il),  citing  Consolidated  Edison  Co. 
V.  NLRB,  305  U.S.  107  (1938). 

"•■  See  Cciniu).  on  Admin.  Law  of  the  Dallas  Bar  As.s'n,  Review  of  Decisions  of  Admitiis- 
t7ative  Agencies  by  Courts,  22  Texas  B.J.  517,  538  (1959),  citing  Radio  Corp.  of  America 
V.  United  States,  341  U.S.  412  (195,1). 

'^^  Section  10(e)  of  the  National  Labor  Relations  Act  as  amended  by  the  Taft-Hartley 
Act  provides  that — "the  findings  of  the  Board  with  respect  to  nupstions  of  fact  if  supported 
bv  subntnntinl  evidence  on  the  record  considered  as  a  whole  shall  be  conclusive."  49  Stat. 
454  (1935),  as  amended.  29  U.S.C.  §  160(e)  (1958).  (Emphasis  added.)  The  original  Wag- 
ner Act  provided  that  "[T]he  findings  of  the  Board,  as  to  the  facts,  if  supported  by  evi- 
dence, shall  be  conclusive."  Judicial  interpretation  of  the  Wagner  Act  took  the  position  that 
"evidence"'  meant  "substantial  evidence."  For  a  summary  of  the  history  leading  up  to  the 
Taft-Hartley  amendment  adding  the  word  "substantial"  to  the  statute,  see  Universal  Cam- 
era Corp.  V.  NLRB,  340  U.S.  474.  477-86  (1951). 

18''  Washington  Coca  Cola  Bottling  Works,  Inc.  107  N.L.R.B.  299  (1953).  See  discussion  at 
p.  617  svpra. 

^"^  See  discussion  of  the  Moore  Dry  Dock  rules  at  p.  617  supra. 
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Moore  Dry  Dock  rules  themselves  were  not  only  approved  by  the 
courts,  but  several  decisions  of  the  Board  were  denied  enforcement  be- 
cause of  failure  to  apply  them.^^"  In  one  such  case,  the  Court  of  Ap- 
peals for  the  Second  Circuit  approved  of  the  rules  as  "a  sound  inter- 
pretation of  the  Act."  ^^^  However,  no  mention  was  made  in  these  deci- 
sions of  the  basis  upon  which  the  court  rested  its  support  of  the  Board's 
adjudicative  law-making.  Some  insight  into  the  manner  in  which  the 
courts  apply  the  substantial  evidence  rule  as  a  limitation  upon  adjudi- 
cative rule-making  can  be  gained  from  Otis  Massey,  discussed  pre- 
viously.^^- In  that  case,  the  Fifth  Circuit  Court  of  Appeals  pointed  out 
that  the  Moore  Dry  Dock  rules  had  never  been  approved  as  rules  of 
general  application  but  were  merely  held  applicable  to  the  facts  of  par- 
ticular cases,  the  substantial  evidence  rule  serving  as  the  primary  yard- 
stick. The  court  concluded  its  opinion  with  the  following  remarks : 

While  the  drawing  of  appropriate  inferences  as  to  the  unlawful- 
ness of  objective  and  motive  in  a  labor  dispute  is  primarily  the 
province  of  the  Board,  there  still  must  he  some  substantial  basis 
for  inferring  a  wrongful  rather  than  a  legitimate  motive,  which 
we  think  does  not  exist  here.^ "^ 
Thus,  the  primary  concern  of  the  courts  in  these  cases  seems  to  have 
been  whether  the  Board's  opinion  rested  on  factual  findings  sufficient 
to  support  the  particular  disposition  of  the  case  ^^^  independently  of  the 
rule  incidentally  established.  It  is  uncertain,  therefore,  whether  rules 
declaring  specific  conduct  unlawful  perse,  will  withstand  judicial  scru- 
tiny for  evidentiary  findings  when  the  Board  attempts  to  apply  those 
rules  to  unusual  fact  situations. 

The  Sales  Drivers  case  ^'^  also  lends  support  to  the  proposition  that 
the  courts  are  primarily  concerned  not  with  the  effective  scope  of 
Board  rule-making,  but  with  the  question  of  whether  the  findings  are 
sufficient  to  support  the  Board's  conclusion.  Thus,  in  its  initial  de- 
cision denying  enforcement  of  the  Board's  determination  that  section 
8(b)  (4)  (A)  had  been  violated,  the  Court  of  Appeals  for  the  District 
of  Columbia  explained  that  the  previous  affirmance  of  the  Washington 
Coca  Cola  rule  "must  be  construed  only  as  agreement  with  the  conclu- 
sion the  Board  there  reached,  which  rested  in  considerable  part  upon 
additional  findings."  ^'"^  Perhaps  the  best  description  of  judicial  review 
of  administrative  law-making  through  adjudication  that  can  be  de- 
duced from  cases  such  as  Sales  Drivers  is  that  approval  of  a  Board 
decisional  rule  always  carries  with  it  the  qualification  that  under  the 
evidence  in  a  particular  case,  application  of  the  rule  accords  with  the 
judicial  interpretation  of  the  controlling  statute.  A  dual  purpose  is 

^"^  E.g.,  PiezonkI  V.  NLRB,  21  9  F.  2d  879  (4tb  Cir.  1955). 

"»  NLRB  V.  Service  Trade  Chauffeurs  Loral  145.  191  F.2d  R5,  68  (2d  Cir.  1951). 
I'^NLRB  V.  General  Drivers,  AFL,  225  F.2d  205   (5tli  Cir.),  cert,  denied,  3i50  U.S.  914 
(1955),  see  p.  61i8  supra. 
1-3  225  F.2d  at  211. 

i-^This  approach  is  based  on  the  cardinal  principle  of  administrative  law  that  a  review- 
ing court  cannot  substitute  its  own  flndinjrs  or  reasons  where  it  disagrees  with  the  ad- 
ministrative decision.  Instead  it  must  remand  the  case  for  further  findings  by  the  agency. 
This  principle  has  been  expressed  by  the  Supreme  Court  as  follows  : 

I  A]  reviewing  court,  in  dealing  with  a  determination  or  judgment  which  an  adminis- 
trative agency  alone  is  authorized  to  make,  must  judge  the  propriety  of  such  action 
solely  by  the  grounds  invoked  by  the  agency.  If  those  grounds  are  inadequate  or  im- 
proper, the  court  is  powerless  to  affirm  the  administrative  action  by  substituting  what 
it  considers  to  be  a  more  adequate  or  proper  basis.  To  do  so  would  propel  the  court 
into    the   domain    which    Congress    has   set   aside   exclusively    for   the   administrative 
agency. 
SEC  V.  Chenery  Corp.,  .332  U.S.  194,  196  (1947). 
1'^  See  discussion  at  p.  618  supra. 
176  229  F.2d  at  517. 
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actually  served  by  this  type  of  review — the  rule  advises  parties  within 
the  Board's  judisdiction  of  administrative  policy,  but  arbitrary  appli- 
cation of  the  rule  is  prevented  through  judicial  insistence  on  substan- 
tial evidence  to  support  the  Board's  order.^^'^ 

Distinctly  analogous  at  this  point  are  the  well-known  Chenery  de- 
cisions "^  which,  although  involving  the  Securities  and  Exchange 
Commission,  resulted — as  did  Sales  Drivers — in  a  remand  to  the 
agency  followed  by  court  affiiTiiance  of  a  better  supported  opinion 
reaching  the  same  conclusion.  The  Chenery  cases  may  also  be  instruc- 
tive as  an  illustration  of  the  judicial  approach  to  administrative  law- 
making and  may  suggest  some  theories  which  explain  that  approach. 
The  question  raised  by  these  cases  concerned  the  propriety  of  an  order 
of  the  Commission  denying  officers,  directors  and  controlling  stock- 
holders of  a  holding  company  equal  participation  with  all  other  pre- 
ferred stockholders  in  the  reorganization  of  the  company.  The  Court 
held  that  in  determining  whether  the  proposed  reorganization  plan 
was  "fair  and  equitable"  within  the  meaning  of  the  Public  Utility 
Holding  Company  Act,  the  Commission  was  neither  bound  by  nor 
could  it  properly  base  its  decision  upon  judicial  precedents  which  es- 
tablished equitable  principles  respecting  a  fiduciary's  "duty  of  fair 
dealing."  The  Court  seemed  to  hold  that  in  determining  the  extent 
to  which  directors  or  officers  should  be  prohibited  from  buying  or  sell- 
ing stock  of  the  corporation  during  reorganization,  the  Commission's 
order  must  be  based  on  a  general  rule  promulgated  in  reliance  upon 
"its  special  administrative  competence."  ^^°  The  Court  stated : 

But  before  transactions  otherwise  legal  can  be  outlawed  or  denied 
their  usual  business  consequences,  they  must  fall  under  the  ban  of 
some  standards  of  conduct  prescribed  by  an  agency  of  government 
authorized  to  prescribe  such  standards — either  the  courts  or  Con- 
gress or  an  agency  to  which  Confess  has  delegated  its  authority.^®" 
In  its  concluding  remarks,  the  Court  seemed,  however,  to  retract 
somewhat  from  this  requirement  of  a  preliminary,  agency-formulated 
rule,  returning  once  more  to  the  primary  requirement  of  an  adequate 
foundation  for  the  administrative  decision : 

[T]he  orderly  functioning  of  the  j^rocess  of  review  requires 

that  the  grounds  upon  which  the  administrative  agency  acted  be 

clearly  disclosed  and  adequately  sustained.  .  .  .  We  merely  hold 

an  administrative  order  cannot  be  upheld  unless  the  grounds  upon 

which  the  agency  acted  in  exercising  its  powers  were  those  upon 

which  its  action  can  be  sustained.^^^ 

What  the  Court  seems  to  have  said  is  that  the  formulation  of  a  rule 

by  the  Commission    (under  the   agency's   substantive   rule-making 

power)  would  serve  as  a  guide  to  the  court  on  review  in  determining 

whether  the  adjudicative  order  was  founded  in  reason.  Thus,  the  Court 

did  not  necessarily  take  the  position  that  rule-making  is  the  only 

proper  approach. 

1"  As  pointed  out  In  text  accompanying  notes  54-55  supra,  the  Board's  decision  on 
remand  In  Sales  Drivers  Union  (Campbell  Coal  Co.),  116  N.L.R.B.  1020  (1956),  reaching 
the  same  conclusion  based  on  findings  previously  disregarded,  was  affirmed  by  the  Court 
of  Appeals  for  the  District  of  Columbia  in  Truck  Drivers  Union  v.  NLRB,  249  F.2d  512 
(D.C.  Cir.  1957),  cer*.  denied,  355  U.S.  958  (1958). 

"8  SEC  V.  Chenery  Corp.,  318  U.S.  80  (1943)  and  332  U.S.  194  (1947). 

"»  318  U.S.  at  92. 

180 /d..  at  92-93. 

isi  Id.  at  94-95. 
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On  remand,  the  Commission  explained  its  position  on  the  basis  of 
its  own  interpretation  of  the  statute  and  reached  the  same  conclusion.^^^ 
This  time  the  Supreme  Court  affirmed.^^^^  The  second  Chenery  decision 
is  of  great  significance  in  any  consideration  of  the  scope  of  judicial 
review  of  administrative  orders.  The  Court  expressly  denied  that  it 
had  meant  in  its  first  opinion  to  make  tlie  promulgation  of  a  general 
rule  a  condition  precedent  to  sustaining  the  Commission's  order.  It 
merely  made  the  f  olloA^dng  suggestion : 

Since  the  Commission,  unlike  a  court,  does  have  the  ability  to 
make  new  law  prospectively  through  the  exercise  of  its  rule- 
making powers,  it  has  less  reason  to  rely  upon  ad  hoc  adjudication 
to  formulate  new  standards  of  conduct . .  .  The  function  of  filling 
in  the  interstices  of  the  Act  should  be  performed,  as  much  as  pos- 
sible, through  this  quasi-legislative  j^romulgation  of  rules  to  be 
applied  in  the  future.  But  any  rigid  requirement  to  that  effect 
would  make  the  administrative  process  inflexible  and  incapable  of 
dealing  with  many  of  the  specialized  problems  which  arise.  .  .  • 
[A]n  administrative  agency  must  be  equipped  to  act  either  by 
general  rule  or  by  individual  order.^** 
It  is  clear  that  the  Court  recognized  that  rules  of  prospective  applica- 
tion might  properly  be  created  by  administrative  adjudication  as  well 
as  by  the  exercise  of  the  rule-making  power,  for  the  Court  further 
stated : 

There  is  thus  a  very  definite  place  for  the  case-hy-case  evolution 
statutory  standards.  And  the  choice  made  between  proceeding  by 
general  rule  or  by  individual,  ad  hoc  litigation  is  one  that  lies  pri- 
marily in  the  informed  discretion  of  the  administrative  agency.^^^ 
Of  greatest  relevance  to  the  present  discussion  is  the  statement  of 
the  Court  that  the  Commission  could  utilize  "this  particular  proceed- 
ing for  announcing  and  applying  a  new  standard  of  conduct."  ^^^  Of 
course,  such  a  proposition  inevitably  raises  the  problem  of  the  retro- 
active application  of  a  rule  established  in  a  case  of  first  impression. 
But  the  Court  recognized  that  the  solution  of  any  controversy  not 
previously  encountered,  necessarily  involves  retrocative  law-making 
whether  by  an  agency  or  a  court.^^^ 

The  principles  advanced  in  the  Chenery  cases  can  easily  be  applied 
to  the  Labor  Board's  law-making  through  adjudication.^^^  Recognizing 
the  difficulty  of  limiting  a  rule  announced  in  an  adjudicative  admin- 
istrative order  to  prospective  force  and  seeking  to  avoid  retroactive 
law-making  as  much  as  possible,  it  might  be  well  to  advocate  an  exten- 
sion of  the  Board's  use  of  substantive  rule-making  under  the  broad 

^3  Federal  Water  Service  Corp.,  18  S.E.C.  231  (1945). 
1*3  332  U.S.  194  (1947). 

184  Id.  at  202. 

185  7d.  at  203.  (Emphasis  added.) 
i8»  lUd. 

^  The  Court  said  : 

Every  case  of  first  impression  has  a  retroactive  effect,  whether  the  new  principle  is  an- 
nounced by  a  court  or  by  an  administrative  agency. 
lUd. 

188  It  should  be  noted  that  the  substantive  rule-making  powers  of  the  SEC  have  never 
been  questioned,  whereas  the  rule-making  powers  of  the  NLRB  have,  in  the  past,  been 
limited  to  procedural  regulation,  see  note  9  supra.  This  does  not  make  the  Chenery 
decisions  inapplicable  to  the  NLRB,  however,  because  the  Court  in  the  second  Chenery 
case,  while  recognizing  the  Commission's  statutory  power  to  make  substaontive  regulations, 
independently  established  the  propriety  and  ability  of  the  SEC  to  make  law  through  ad- 
judication. See  text  accompanying  note  185  supra. 
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grant  of  power  of  section  6  of  the  National  Labor  Relations  Act.^*' 
Indeed  recent  suggestions  to  that  effect  have  been  made.^''°  Further- 
more, judicial  opinions  such  as  those  in  Washington  Coca  Cola^  Sales 
Drivers  and  Chenery  would  seem  to  attach  full  validity  to  the  creation 
of  law  through  administrative  adjudication  as  long  as  the  individual 
orcler  is  based  on  "substantial  evidence."  As  the  Court  explicitly- 
pointed  out  in  the  second  Ghenery  case : 

The  scope  of  our  review  of  an  administrative  order  wherein  a 
new  principle  is  announced  and  applied  is  no  different  from  that 
Avhich  pertains  to  ordinary  administrative  action.  .  .  .  Our  duty  is 
at  an  end  when  it  becomes  evident  that  the  Commission's  action  is 
based  upon  substantial  evidence  and  is  consistent  with  the  author- 
ity granted  by  Congress.^''^ 
Thus,  the  primary  concern  is  to  determine  the  scope  of  the  rule-making 
power  that  remains  in  the  Board  after  application  of  the  "substantial 
evidence"  test  to  adjudicative  rule-making.  It  can  readily  be  seen  how 
the  purpose  of  the  judicial  requirement  of  adequate  findings  to  support 
an  administrative  decision  could  be  thwarted  through  the  establish- 
ment and  application  of  a  per  se  rule.  Let  us  assume  that  the  Washing- 
ton Coca  Cola  rule  had  been  affirmed,  not  only  on  the  facts  of  that  par- 
ticular case,  but  also  to  the  extent  of  allowing  the  Board  to  find  pro- 
hibited secondary  activity  as  a  matter  of  law  whenever  picketing  was 
conducted  on  neutral  premises  despite  the  existence  of  a  primary  situs 
in  the  area.  A  case  might  then  arise  in  which  the  union  could  prove  that 
the  employees  were  unable  to  go  to  the  primary  situs  during  the  day 
for  the  purpose  of  picketing.  The  Board,  relying  on  judicial  approval 
of  the  per  se  rule,  could  then  issue  a  cease  and  desist  order ;  but  such  an 
order  would  be  in  disregai'd  of  proof  which  should  bear  upon  the  de- 
sirable scope  of  the  prohibition  of  secondary  boycotts.  Adherance  to 
the  requirement  of  substantial  evidence  of  a  statutory  violation  assures 
that  the  formation  of  Board  policy  will  continually  be  based  upon  an 
understanding  of  new  problems  as  they  develop. 

A  very  recent  Supreme  Court  decision  ^"^  demonstrates  clear  judicial 
disapproval  of  application  of  previously  declared  perse  rules.  In  deny- 
ing the  power  of  the  Board  to  declare  a  hiring  hall  unlawful  per  se,^^^ 
the  Court  stated  that  because  there  was  "no  express  ban  of  hiring  halls 
in  any  provision  of  the  Act,  those  who  add  one,  whether  the  Board  or 
the  courts,  engage  in  a  legislative  act."  ^^*  The  Court  further  expressed 
its  position  as  follows : 

Perhaps  the  conditions  [referring  to  those  enunciated  by  the 
Board  in  Mountain  Pacific  ^^']  which  the  Board  attaches  to  hiring- 
hall  arrangements  will  in  time  appeal  to  the  Congress.  Yet  where 
Congress  has  adopted  a  selective  system  for  dealing  with  evils,  the 
Board  is  confined  to  that  system.  Where  .  .  .  Congress  has  aimed 
its  sanctions  only  at  specific  discriminatory  practices,  the  Board 
cannot  go  farther  and  establish  a  broader,  more  pervasive  regu- 

1^0  See  note  8  supra. 

1^0  See  Peek,  The  Atrophied  Rule-Making  Powers  of  the  National  Labor  Relations  Board, 
70  Yale  L.J.  729  (1961). 

W1332  U.S.  at  207. 

"3  Local  357,  Int'l  Bhd.  of  Teamsters  v.  NLRB,  365  U.S.  667  (1961),  reversing  Local 
357,  Int'l  Bhd.  of  Teamsters  v.  NLRB,  275  F.2d  646  (D.C.  Cir.  1960). 

^93  See  discussion  of  hiring  halls  and  particularly  the  Mountain  Pacific  case  at  p.  624 
supra. 

»*  3.65  U.S.  at  674. 

i»3  See  discussion  at  p.  624  supra. 
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latory  scheme.  .  .  .  [The  Board's]  power,  so  far  as  here  relevant, 
is  restricted  to  the  elimination  of  discrimination.  Since  the  present 
agreement  contains  such  a  prohibition,  the  Board  is  confined  to 
determining  whether  discrimination  has  in  fact  been  practiced.  If 
hiring  halls  are  to  be  subjected  to  regulation  that  is  less  selective 
and  more  pervasive,  Congress  not  the  Board  is  the  agency  to 
doit.^9« 
Judicial  disapproval  of  the  use  of  the  adjudicatory  power  to  establish 
fer  se  rules  has  also  been  apparent  in  cases  in  which  the  courts,  on 
review,  have  found  substantial  evidence  to  support  the  Board's  deter- 
mination. Thus,  in  NLRB  v.  Truitt  Mfg.  Co.,^^'  the  United  States 
Supreme  Court  approved  findings  which  supported  the  determination 
that  there  had  been  a  failure  to  bargain  in  good  faith  but  disapproved 
the  rule  advanced  by  the  Board.  The  Court  explained  its  position  as 
follows : 

The  Board  concluded  that  under  the  facts  and  circumstances  of 
this  case  the  respondent  was  guilty  of  an  unfair  labor  practice  in 
failing  to  bargain  in  good  faith.  We  see  no  reason  to  disturb  the 
findings  of  the  Board.  We  do  not  hold,  however,  that  in  every  case 
in  which  economic  inability  is  raised  as  an  argument  against  in- 
creased wages  it  automatically  follows  that  the  employees  are 
entitled  to  substantiating  evidence.  Each  case  miist  turn  upon  its 
particular  facts.  The  inquiry  must  always  be  whether  or  not  under 
the  circumstances  of  the  particular  case  the  statutory  obligation  to 
bargain  in  good  faith  has  been  met.  Since  we  conclude  that  there 
is  support  in  the  record  for  the  conclusion  of  the  Board  here  that 
respondent  did  not  bargain  in  good  faith,  it  was  error  for  the 
Court   of   Appeals  to   set  aside  the  Board's   order  and  deny 
enforcement.  ^^^ 
From  the  foregoing  analysis  it  can  be  seen  that  the  courts  in  review- 
ing the  Board's  decisions,  are  primarily  interested  in  insuring  that  the 
evidentiary  basis  for  an  order  is  sufficient  to  bring  the  particular  facts 
of  a  case  within  the  purview  of  the  regulatory  statute  and  that  the 
agency    does   not   exceed   the   bounds   of   its   delegated    authority. 
The  substantial  evidence  rule,  which  leaves  some  questions  of  law  for 
the  decision  of  the  court,^^^  could  be  a  very  helpful  guide  for  determin- 
ing the  scope  of  judicial  review,  if  it  were  clear  what  is  meant  by  a 
question  of  law  and  which  questions  of  law  may  properly  be  left  to  the 
Board.  In  deciding  Avhether  evidence  found  by  the  Board  is  sufficient  to 
establish  the  commission  of  an  unfair  labor  practice,  the  court  engages 
in  statutory  interpretation  which  is  included  in  the  general  understand- 
ing of  the  term  "question  of  law."  But  is  the  interpretation  of  a  regula- 
tory statute  properly  placed  within  the  sole  pr-ovince  of  the  court?  Are 
there  not  statutory  provisions  which  covild  be  better  interpreted  by  the 
agency  created  for  the  administration  of  the  statute  in  the  public  in- 
terest ?  Is  the  function  of  applying  the  statute  entirely  one  of  "interpre- 
tation"— or  is  it  also  one  of  supplementing  the  statute  and  building 
upon  it  a  substructure  of  policy  developed  from  administrative  ex- 
perience ?  Is  it  not  the  realization  by  the  courts  that  an  expert  body  is 

^  365  U.S.  at  676-77. 

ii>7NLRB  V.  Truitt  Mfg.  Co.,  .3i51  U.S.  149  (1956)  ;  see  discussion  at  p.  636  supra. 

^8  351  U.S.  at  153-54.  (Emphasis  added.) 

^^  See  discussion  of  the  substantial  evidence  test  at  p.  644  supra. 
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frequently  better  qualified  to  decide  those  questions  which  would  typi- 
cally be  classified  as  "questions  of  law"  that  has  led  to  great  difficulty 
and  confusion  in  determining  when  the  court  will  substitute  its  judg- 
n  ent  for  that  of  the  agency  ? 

Of  course,  most  of  the  fears  of  arbitrary  administrative  action  could 
be  dispelled  by  a  rule  which  insures  judicial  check  through  substitution 
of  judgment  on  all  questions  of  law.  There  is,  however,  widepread  rec- 
ognition of  the  fact  that  many  issues  are  better  left  to  agency  discretion. 
The  language  of  the  Administrative  Procedure  Act  supports  this  prop- 
osition for  the  requirement  that  "the  reviewing  court  shall  decide  all 
relevant  questions  of  law"  is  qualified  by  the  words,  "except  so  far  as 
.  .  .  agency  action  is  by  law  committed  to  agency  discretion."  ^°°  The 
important  question  thus  becomes — to  what  extent  is  the  development  of 
law  through  adjudication  "committed  to  agency  discretion  ?"  Professor 
Davis  has  made  the  following  observation : 

[SJubstitution  of  judicial  judgment  on  all  questions  that  are 
literally  or  analytically  "law"  is  undesirable,  for  many  questions 
of  policy  which  through  adjudication  or  rule  making  become  crys- 
tallized into  law  are  peculiarly  within  the  agency's  competence 
and  not  especially  witliin  the  competence  of  the  reviewing  court. 
This  is  probably  the  main  reason — although  the  motivations  are 
complex — for  the  Supreme  Court's  frequent  rejection  of  the  literal 
or  analytical  approach  to  the  law-fact  distinction.2°^ 
Because  of  the  difficulty  of  placing  questions  of  law  and  questions 
of  fact  into  two  separate  and  distinct  categories,  we  find  few  advocates 
of  the  proposition  that  the  courts  should  attempt  to  make  such  a  clear 
cut  distinction.  Countless  questions  fall  into  the  large  gray  areas  be- 
tween law  and  fact  which  may  be  described  as  "policy."  In  these  areas, 
the  courts  are  frequently  quite  willing  to  recogTiize  the  Board's  com- 
petence to  make  rules — even  per  se  rules — and  may  occasionally  even 
require  adherence  to  such  rules.-"^  A  good  example  of  judicial  accept- 
ance of  adjudicative  rule  making  by  the  Board,  considered  earlier  in 
the  discussion  of  the  fashioning  of  remedies.  ^'^^  is  the  development  by 
the  Labor  Board  of  formulas  for  the  computation  of  back  pay  ordered 
as  the  result  of  discriminatory  discharge.  The  Supreme  Court,  in  Sev- 
en-up Bottling  -°*  stated : 

"[T]he  relation  of  remedy  to  policy  is  peculiarly  a  matter  for 
administrative  competence."  That  competence  could  not  be  exer- 
cised if  in  fashioning  remedies  the  administrative  agency  were 
restricted  to  considering  only  what  was  before  it  in  a  single  pro- 
ceeding. 

This  is  not  to  say  that  the  Board  may  apply  a  remedy  it  has 
worked  out  on  the  basis  of  its  experience,  without  regard  to  cir- 
cumstances which  may  make  its  application  to  a  particular  situa- 
tion oppressive  and  therefore  not  calculated  to  efi^ectuate  a  policy 
oftheAct.205 
But  is  an  interpretation  of  legislative  intent,  in  providing  for  back 
pay  in  section  10(c)  of  the  Labor  Act,  the  determination  of  a  question 
of  fact,  or  of  policy  and  law  ?  It  seems  more  likely  that  the  Court  was 

200  60  Stat.  237  (1946) ,  5  U.S.C.  §  1001  (1958). 

2014  Davis  §  30.01,  at  191-92. 

"'^  See,  e.g.,  note  170  supra. 

*03  See  discussion  at  pp.  633-37  supra. 

204  NLRB  V.  Seven-Up  Bottling  Co.,  344  U.S.  344  (1953). 

«» Id.  at  349. 
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really  saying  that  it  will  call  a  question  one  of  fact  where  it  is  of  the 
opinion  that  the  informed  discretion  of  the  expert  body  would  better 
carry  out  the  congressional  purpose  than  the  more  removed,  less  tech- 
nical evaluation  that  can  be  made  by  the  judiciary. 

An  alternative  to  the  law-fact  distinction  used  by  the  courts  on 
review  is  the  rational  basis  test  explained  in  NLRB  v.  Hearst  Publica- 
tio7is,^°^  where  the  Court  said  that  "the  Board's  determination  that 
specified  persons  are  'employees',  under  this  Act  is  to  be  accepted  if  it 
has  'warrant  in  the  record'  and  a  reasonable  basis  in  law."  2°''  The 
Hearst  case  involved  a  question  of  construction  of  a  statutory  term 
( whether  newsboys  are  "employees"  within  the  National  Labor  Rela- 
tions Act)  ^°^;  yet  the  Court  refrained  from  calling  it  a  question  of 
law  and  approved  the  establishment  of  an  interpretative  precedent  by 
the  Board.  On  the  other  hand  when  the  clearly  analogous  question 
of  whether  foremen  were  to  be  considered  "employees"  arose  in  a  sub- 
sequent case,  the  Court  substituted  its  judgment  for  that  of  the 
Board.^"^  More  recently,  the  Supreme  Court  substituted  judgment  on 
the  general  question  of  whether  a  labor  organization  can  be  considered 
an  "employer"  as  that  terai  is  used  in  the  Act.-^° 

Numerous  other  cases  beyond  the  scope  of  this  Note  could  serve 
as  authority  for  the  proposition  that  the  courts  have  never  explicitly 
formulated  the  bases  upon  which  they  decide  to  substitute  their  judg- 
ment for  that  of  the  Board  or  refrain  from  doing  so  out  of  deference 
to  administrative  expertise.^"  Although  there  is  some  indication  that 
substitution  of  judgment  is  more  likely  where  the  agency  uses  an  ad- 
ministrative adjudication  for  the  enunciation  of  a  broad  and  inflexible 
principle  of  law  or  policy ,^^^  no  generalization  can  accurately  be  made 
to  that  effect.  Thus,  the  establishment  of  a  general  rule  relating  to  the 
period  of  time  during  which  an  employer  may  not  challenge  a  Board 
certification,  was  held  to  be  within  the  discretion  of  the  Board  "in 
carrying  out  congressional  policy."  ^^^  Indeed,  one  reason  for  a  hands- 
off  approach  on  the  part  of  the  courts  is  their  expressed  reluctance 
to  delve  too  far  into  the  sphere  of  policy  formulation.^"  This  may 
be  explained  by  the  fact  that  policy  is  often  better  developed  through 
the  constant  and  detailed  study  of  an  individual  area  in  which  the 
administrative  body  is  engaged. 

Some  other  bases  for  substitution  of  judgment  have  been  suggested. 
One  is  that  there  may  be  substitution  when  inconsistency  in  adminis- 
trative decisions  indicates  that  an  agency  is  uncertain  respecting  the 
proper  approach  to  a  problem."^''  Thus  the  Supreme  Court  upheld  a 
reversal  of  the  Board  in  Packard  Motor  Car  Co.  v.  NLBB,^'^^  saying : 
"If  we  were  obliged  to  depend  upon  administrative  interpretation 

^322  U.S.  Ill  (1944). 
'^Id.  at  131. 

208  49  Stat.  450  (1935),  29  U.S.C.  §  152  (1958). 
=o»  Packard  Motor  Car  Co.  v.  NLRB.  330  U.S.  485  (1947). 
210  Office  Employees  v.  NLRB,  353  U.S.  313  (1957). 

-^  See  discussion  concerning  lack  of  .iudicial  consistency  with  respect  to  substitution 
of  .iu'^s-'ment  in  4  D.wis  §  30.07,  at  229-33. 

212  See,  e.g..  Office  Employees  v.  NLRB,  353  U.S.  313  (1957)  ;  FCC  v.  RCA  Communica- 
tions. 346  U.S.  86  (1953). 

213  Brooks  V.  NLRB,  348  U.S.  96,  104  (1954). 

21*  In  one  opinion  the  Supreme  Court  stated  that  In  reviewing  Board  decisions  the 
courts  "must  guard  against  the  danger  of  sliding  unconsciously  from  the  narrow  confines 
of  law  into  the  more  spacious  domain  of  policy."  Phelps  Dodge  Corp.  v.  NLRB,  313  U.S. 
177,  194  (1941). 

215  See  4  Davis  §  30.08,  at  236. 

216  330  U.S.  485  (1947). 
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for  light  in  finding  the  meaning  of  the  statute,  the  inconsistency  of  the 
Board's  decisions  would  leave  us  in  the  dark."  ^^ 

The  theory  has  also  been  advanced  that  a  court  may  substitute 
judgment  in  order  to  give  judicial  approval  to  a  rule  to  which  the 
agency  may  not  adhere  because  of  lack  of  confidence  in  its  desira- 
bility.-^* Frequently  the  question  of  whether  to  substitute  judgment 
depends  upon  the  agency  involved  or,  more  precisely  upon  the  degree 
of  discretion  which  is  expressly  placed  in  an  agency  by  the  statute 
from  which  its  powers  are  derived.-^^  " 

Rather  than  providing  an  answer  to  the  question  of  what  criteria 
the  courts  employ  in  determining  whether  to  substitute  judgment  on 
issues  involving  adminstrative  law  makmg  through  adjudication,  the 
preceding  analysis  has  demonstrated  that  the  question  cannot  be  an- 
swered definitively.  Generally  the  question  of  whether  or  to  what  ex- 
tent courts  should  substitute  their  judgment  for  that  of  an  agency  on 
questions  of  law  or  policy  should  be  governed  by  a  consideration  of  the 
comparative  qualifications  of  court  and  agency  to  determine  particular 
types  of  issues.^-''  The  courts  are  probably  best  qualified  to  determine 
questions  involving  the  application  of  the  common  law  or  the  interpre- 
tation of  statues  in  accordance  with  congressional  purpose.  There  are^ 
however,  areas  in  which  an  expert  body  may  have  greater  insight  and 
understanding;  these  may  be  issues  involving  the  interpretation  of 
techical  terms,  or  they  may  involve  determination  of  the  effect  that 
certain  practices  will  have,  considered  in  the  light  of  long  and  inten- 
sive study  in  the  particular  field  and  familiarity  with  similar  fact  sit- 
uations. One  decision  expressing  the  need  for  deference  to  administra- 
tive expertise  is  NLRB  v.  Standard  Oil  Co."^  Although  the  position 
taken  in  this  case  may  currently  be  discredited,  the  language  of  the 
court  is  nevertheless  significant : 

[T]he  question  of  how  deeply  an  employer's  relations  with  his  em- 
ployees will  overbear  their  will,  and  how  long  that  influence  will  last, 
is,  or  at  least  it  may  be  thought  to  be,  [one],  to  decide  which  a  board, 
or  tribunal  chosen  from  those  who  have  had  long  acquaintance  with 
labor  relations,  may  acquire  a  competence  beyond  that  of  any  court. 
That  there  can  be  issues  of  fact,  which  courts  would  be  altogether  in- 
competent to  decide,  is  plain.  If  the  question  were,  for  example,  as  to 
the  chemical  reaction  between  a  number  of  elements,  it  would  be  idle 
to  give  power  to  a  court  to  pass  upon  whether  there  was  "subtantial" 
evidence  to  support  the  decision  of  a  board  of  qualified  chemists.^-^ 

217  /^    at  492. 

2i8Sp'e  Davis' §  30.08,  at  235,  citing  SEC  v.  Central-Illinois  Securities  Corp.,  338  U.S. 
96  (1949). 

™  See  4  Davis  §  30.08,  at  237. 

Statistics  show  how  substitution  of  .iudgrment  varies  amongr  different  administrative 
agencies.  Between  1951  and  1956,  the  Labor  Board  decided  139  cases  out  of  which  98 
were  aflirmed  and  46  reversed.  Five  of  the  6  cases  decided  by  the  FCC  were  affirmpd  ;  all 
5  cases  decided  by  the  FPC  were  alBrmed.  as  were  4  cases"  in  the  CAB  and  the  .3  cases 
decided  by  the  ICC  and  SEC  respectivelv.  Cooper,  Administrative  Law:  The  "Substantial 
Evidence"  Rule,  44  A.B.A.J.  945,  948  (1958). 

2™  For  a  discussion  of  the  concept  of  comparative  qualifications  see  4  Davis  §  30.09,  at 
240-46. 

221 138  F,2d  885  (2d  Cir.  1943). 

2=2  7rf.  at  887. 

Professor  Davis  has  pointed  out  that  while  the  last  sentence  of  the  language  quoted 
may  be  excessive,  the  basic  Idea  seems  to  be  sound.  He  also  made  the  following  observa- 
tion : 

Judges  and  administrators  may  be  about  equally  competent  In  determining  most 
issues  arising  under  labor  relations  legislation,  and  yet  on  this  specific  issue  [whether 
an  employer's  influence  was  determinative  in  the  formation  of  a  new  union]  the  scope 
of  review  may  properly  be  limited  on  account  of  the  Board's  special  competence. 
(4  Davis  §  30.09,  at  245). 
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From  all  the  considerations  discussed  above  that  may  be  helpful  in 
clarifying  the  outlines  of  the  scope  of  agency  rule-making  power  and 
tlie  scope  of  judicial  review  of  administrative  decisions,  no  definite 
formula  for  the  substitution  of  judicial  judgment  can  be  derived. 
However,  the  upredictability  of  the  approach  of  the  courts  is  not  au- 
tliority  for  the  proposition  that  there  is  no  effective  check  on  adminis- 
trative action.  The  same  reasons  which  exist  for  saying  that  undue 
inflexibility  may  result  from  the  establishment  of  a  Board  rule  de- 
claring certain  conduct  a  violation  of  the  Act  as  a  matter  of  law,  may 
militate  against  the  creation  by  the  judiciary  of  fixed  standards  for 
tlie  substitution  of  judgment.  It  is  quite  apparent  that  the  determina- 
tion of  whether  a  specific  issue  is  one  to  be  decided  by  the  courts  or  by 
the  agency  rests  within  judicial  discretion.  This  discretion  should  be 
applied  on  a  case-by-case  basis,  for  the  narrow  boundary  lines  that 
often  exist  between  law  and  fact  and  judicial  versus  administrative 
qualification  to  judge,  remain  blurred  simply  because  the  extenuating 
factors  appearing  in  individual  cases  cannot  be  predicated.  One  such 
factor  can  make  an  otherwise  valid  administrative  rule  inapplicable 
to  a  particular  case:  one  statutory  provision  can  turn  interpretation  of 
legislative  intent  which  is  generally  considered  a  question  of  law,  into 
a  question — or  a  class  of  questions — that  must  be  resolved  by  the  ap- 
plication of  administrative  expertise.  Thus  it  does  not  seem  that  the 
establishment  of  a  code  to  define  the  precise  scope  of  judicial  review 
would  be  either  feasible  or  desirable.  The  judicial  check  seems  to  be 
present  where  it  is  essential. 

Conclusion' 

Bureaucracy  is  a  controversial  word.  It  furrows  the  brow  of  the 
political  philosopher  and  lends  flavor  to  the  conversation  of  the  draw- 
ing room  cynic.  It  has  come  to  convey  the  stigma  of  officious  arbitrari- 
ness in  a  society  dedicated  to  freedom  from  an  excess  of  governmental 
control. 

But  the  development  and  expansion  of  government  services  in- 
evitably brings  with  it  a  need  for  decentralization  and  a  distribution 
of  functions  between  the  individual  units  that  comprise  the  whole 
machine.  An  analogy  may  be  found  in  the  development  of  an  industry. 
Increased  demand,  the  growth  of  the  business,  the  expansion  into  new 
lines  of  production  all  result  in  a  division  of  the  labor  force  into  var- 
ious specialized  groups.  The  industry  becomes  decentralized  to  the  ex- 
tent that  a  need  for  cohesion  arises,  resulting  in  the  formulation  of 
company  rules ;  but  the  rules  are  general  in  nature  and  do  not  extend  to 
the  details  of  the  work  of  chemists,  engineers  and  accountants.  They 
develop  their  own  rules  within  the  scope  of  their  specialized  fields.  The 
management  then  fears  that  the  specialists  will  abuse  their  discretion 
and  encroach  upon  the  functions  of  other  branches  of  the  industry. 
Thus  the  supervisor  is  appointed  to  administer  the  general  rules  and 
check  abuses  of  power  committed  under  the  guise  of  expertise.  The 
counterparts  in  the  governmental  structure  can  readily  be  discerned  in 
the  Congress,  the  expert  administrative  agencies  and  the  courts. 

Despite  the  frequently-expressed  desire  for  freedom  from  govern- 
mental restraints,  we  have  been  compelled  to  accept  a  considerable 
amount  of  regidation.  To  combat  the  abuses  to  which  labor  was  sub- 
jected at  the  hands  of  management  before  the  advent  of  1930  reforms, 
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the  National  Labor  Eelations  Board  was  selected  as  the  arbiter  of  la- 
bor-management relations.  But  the  Board  could  not  fuljfill  its  function 
without  the  concomitant  power  to  formulate  policy.  We  should  not 
question  whether  the  Board  may  make  law  through  adjudication,  for 
to  establish  a  tribunal  and  subsequently  wonder  whether  it  may  prop- 
erly develop  a  body  of  precedents  and  rules  is  to  create  a  paradox.  The 
real  question  is  one  of  degree — to  what  extent  should  the  administra- 
tive law-making  function  pervade  adjudication? 

The  pros  and  cons  of  Board-formulated  rules  of  general  applicabil- 
ity as  an  alternative  to  a  pure  case-by-case  approach  are  fairly  clear,  as 
the  preceding  discussion  suggests.  The  pros  undoubtedly  prevail.  Those 
who  fear  bureaucratic  arbitrariness  because  of  the  unpredictability  of 
Board  decisions  and  constant  shifts  in  policy,  cannot  be  heard  to  com- 
plain of  the  Board's  attempt  to  cure  this  defect  through  the  establish- 
ment of  criteria  which  will  serve  as  guidelines  for  the  future  decision 
of  similar  cases.  In  the  crosssection  of  labor  problems  discussed  above, 
there  is  strong  indication  that  rules  of  jyer  se  illegality  are  often  war- 
ranted by  the  practices  sought  to  be  curtailed.  Furthermore,  the  Board 
has  shown  self-limitation  in  the  application  of  the  standards  it  has  set. 
Board  shifts  in  policy  despite  judicial  and  legislative  approval  of  its 
prior  position,  have  generally  been  the  result  of  expert  understanding 
of  of  technical  problems. 

One  factor  that  may  militate  against  decisional  rules  is  their  retro- 
active application  to  parties  who  acted  in  reliance  upon  prior  policy. 
On  the  other  hand,  it  must  be  realized  that  any  adjudication  which 
builds  upon  existing  law,  whether  in  the  courts  or  in  administrative 
tribunals,  operates  retroactively.  Alternatively,  there  is  a  possibility  of 
establishing  a  rule  and  giving  it  only  prospective  force.  Of  course,  one 
clear  means  of  avoiding  retroactivity  is  for  the  Board  to  announce  its 
policy  independently  of  adjudication,  through  the  rule-making  power. 
Presently,  the  extent  of  the  Board's  power  to  make  substantive  regula- 
tions under  the  broad  grant  of  power  of  section  6  of  the  Labor  Act  re- 
mains vague.  Clarification  of  the  rule-making  power  through  judicial 
interpretation  of  section  6  would  provide  a  sounder  foundation  than 
now  exists  for  assertions  about  the  source  from  which  Board  rules  and 
policy  should  emerge. 

Generally  if  a  Board  decisional  rule  is  good,  it  should  stand  to  advise 
unions  and  management  of  what  is  lawful  under  the  Act,  thus  avoiding 
a  mass  of  useless  litigation.  If  the  rule  is  arbitrary,  inflexible  or  impos- 
sible of  application  to  all  similar  situations  under  the  exigencies  of 
changing  conditions  or  peculiar  fact  situations,  there  is  ever  present 
the  check  of  judicial  review,  which  brings  to  the  administrative  deci- 
sion the  perspective  that  the  specialist  may  lack.  Although  there  is 
considerable  uncertainty  about  the  manner  in  which  courts  will  deal 
with  Board  decisions  and  a  consequent  need  for  some  judicial  declara- 
tion of  specific  bases  for  substitution  of  judgment,  a  rigid  formula  for 
judicial  review  would  probably  be  undesirable.  Indeed  the  unpredicta- 
bility of  judicial  action  in  passing  upon  decisions  of  lower  courts  as 
well  as  administrative  decisions  seems  unavoidable  in  the  maintenance 
of  a  flexible  system  of  review. 


42.  (Source:  Cornelius  J.  Peck,  in  The  Yale  Law  Journal,  Vol.  70, 

No.  5  [April  1961]) 


THE  ATROPHIED  RULE-MAKING  POWERS  OF  THE 
NATIONAL  LABOR  RELATIONS  BOARD 

(Cornelius  J,  Peckf) 

The  days  of  the  National  Labor  Relations  Board  have  never  been 
peaceful.  Even  the  most  cautious  person  may  safely  predict  that  it  will 
be  a  long  time,  if  ever  that  time  should  come,  before  the  business  of  the 
NLRB  will  settle  down  to  a  quiet  state  of  affairs.  The  Board  regulates 
an  area  of  our  society  in  which  economic  pressures  are  tremendous, 
personal  convictions  are  strongly  held,  and  political  significance  is 
easily  attached  to  actions  taken.  Moreover,  tlie  experimental  Wagner 
Act,^  which  it  was  given  to  administer  in  1935,  has  since  been  twice  sub- 
jected to  major  revisions — once  by  the  Taft-Hartley  Act  of  1947,^  and 
more  recently  by  the  Labor-Management  Reporting  and  Disclosure 
Act  of  1959.^  In  each  case  competing  forces  l^ave  produced  legislative, 
compromises  whose  ambiguities  constitute  tlie  seeds  for  future  con- 
troversies.^ Broad  policy  questions  demand  solution  and  present  oppor- 
tunities for  debate  on  substantive  issues  of  great  importance. 

It  is,  then,  with  reservation  that  one  undertakes  a  critical  analysis  of 
a  procedural  matter:  the  Board's  failure  to  utilize  its  rule-making 
powers.  Nevertheless,  recent  developments  make  it  appear  appropriate 
to  do  so. 

This  subject  is,  of  course,  only  one  of  the  procedural  matters  which 
have  drawn  the  attention  of  lawyers  familiar  with  the  activities  of  the 
Board.  In  1958  the  American  Bar  Association's  Labor  Law  Section, 
with  the  approval  of  the  Association's  House  of  Delegates,  made  seven 
general  recommendations  for  changes  in  NLRB  procedures.^  Among 
the  recommendations  which  the  Labor  Law  Section  made  to  the  Board 
was: 

The  Board  should  reconsider  its  view  that  its  decisional  policies 
on  such  matters  as  jurisdictional  standards  and  contract-bar  rules 
do  not  come  within  the  rule-making  requirements  of  the  Adminis- 
trative Procedure  Act.*^ 

t  Professor  of  Law.  University  of  Washington. 

iNLRA,,  49  Stat.  449  (1935),  as  amended,  29  U.S.C.  §§  15|l-^68  (1958),  as  amended,  29 
U.S.C.  §§  153-87  CSupp.  I,  1959). 

3  61  Stat.  136  (1947),  as  amended,  29  U.S.C.  §§141-87  (1958),  as  amended,  29  U.S.C. 
§§  153-87  (Supp.  I,  1959). 

3NLRAi,  73  Stat.  519  (1959),  29  U.S.C.  §§  153,  158-60,  187,  401-531  (Supp.  I,  1959). 
other  relatively  minor  amendments  have  been  made.  63  Stat  880  (1949)  ;  65  Stat.  601 
(1951). 

*See  NLRB  v.  Teamsters  Union,  362  U.S.  274,  289-90  (1960).  See  also,  Cox,  The 
Landrum-Oriffln  Amendments  to  the  National  Laior  Relations  Act,  44  Minn.  L.  Rev.  257, 
266  (1959). 

«  52  Lab.  Rbl.  Rep.  492,  513  (1958). 

•42  Lab.  Rel.  Rep.  513  (1958). 

(1929) 
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A  special  committee  of  the  Labor  Law  Section  was  appointed  to 
Mork  with  the  Board  in  bringing  about  a  resolution  of  the  difficulties 
which  led  to  botli  this  and  the  other  recommendations. 

Summarized,  the  Board's  response  to  the  rule-making  criticism  was 
that  while  the  Board  has  afforded  the  public  a  large  measure  of  par- 
ticipation in  its  policy-making  activities  by  inviting  the  filing  of 
amicus  briefs  by  interested  parties,  the  Board's  procedures  are  de- 
signed primarily  to  develop  policy  in  connection  with  adjudication  and 
the  decision  of  actual  cases.  Accordingly,  the  Board  believed  no  altera- 
tion in  its  rule-making  activities  to  be  necessary.^  This  constituted  buc 
a  slight  change  from  the  Board's  1956  view  of  its  functions  which  it 
stated  in  reply  to  the  inquiry  made  by  the  House  Subcommittee  on 
Government  Operations,  then  studying  Administrative  Organization 
Procedure  and  Practice.  At  that  time  the  Board's  view  was  that  it 
liad — ■ 

uniformly  regarded  itself  as  essentially  a  quasi- judicial  rather 
than  a  rule-making  agency.  The  Board,  therefore,  like  the  courts, 
has  not  made  it  a  practice  to  issue  broad  invitations  to  representa- 
tives of  labor,  industry,  or  the  public  generally  to  submit  their 
views  regarding  a  proposed  decision  even  though  many  of  its  deci- 
sions have  an  impact  far  beyond  their  impact  on  the  X)arties 
involved.^ 
While  the  Board's  reply  to  the  American  Bar  Association  reflects 
some  change  in  attitude  toward  the  desirability  of  briefs  amicus  curiae, 
the  belief  expressed  upon  an  earlier  occasion  no  doubt  still  prevails. 

Broad  public  participation  would  necessarily  involve  delay  and 
diffusion  of  issues  in  disposition  of  specific  cases,  contrary  to  sound 
judicial  practice  and  the  special  need  for  speedy  resolution  of  labor 
disputes  brought  to  the  Board  for  determination.^ 
Indeed,  the  ABA  Section,  with  the  approval  of  the  House  of  Dele- 
gates, reached  the  conclusion  that  nothing  was  to  be  gained  by  addi- 
tional efforts  to  work  with  the  Board,  and  that  the  Association  should, 
instead,  direct  its  efforts  to  obtaining  remedial  action  by  legislation.^" 
The  Board's  conclusion  that  it  does  not  engage  in  rule-making  activi- 
ties, but  that  instead  it  limits  its  activities  to  the  ad  hoc  resolution  of 
issues  in  the  particular  cases  coming  before  it,  is  demonstrably  wrong. 
The  related  conclusion  of  the  Board,  that  the  rule-making  processes  are 
not  adaptable  to  work  of  the  nature  which  it  performs,  is  refuted  by 
analysis  of  its  recent  activities.  Tliis  analysis  indicates  that  rule-mak- 
ing is  exactly  what  the  Board  has  engaged  in,  although  without  com- 
pliance with  the  requirements  of  the  Administrative  Procedure  Act  or 
the  beneficial  support  of  its  statutory  authorization  to  adopt  substan- 
tive rules.  The  Board's  failure  to  use  rule-making  procedures  may  have 
been  the  cause  of  some  of  its  recent  difficulty  in  securing  judicial  ac- 
ceptance of  newly  promulgated  doctrines.  Greater  difficulties  are  fore- 
seeable unless  a  change  is  made.  In  addition,  the  Board's  restriction  of 

■^45  Lab.  Rel.  Rep.  407,  409  (1959). 

s  Staff  of  House  Committee  on  Government  Operations,  85th  Cong.,  1st  Se.ss., 
SiRVEY  AND  Study  of  Administrative  Organization,  Procedure,  and  Practice  in  the 
Federal  Agencies — Agency  Response  to  Questionnaire  ISll  (Comm.  Print  1957). 

» Ibid. 

i"45  Lab  Rel.  Rep.  407  (1959),  46  A.B.A..J.  455  (1960)  ;  46  Lab.  Rel.  Rep.  MS  (1960). 
See  also  44  L.R.R.M.  26  (1958),  and  Report  of  Proceedings  of  the  Section  of  Labor  Relation 
Law,  1959,  pp.  116-25.  Activities  of  the  Board  in  rule-making  were  also  subjected  to  the 
criticism  of  committees  of  the  Administrative  Law  Section  of  the  American  Bar  Associa- 
tion. See  Berger,  Report  of  the  Committee  on  Agency  Rule-making,  11  Ad.  Law  Bull.  275, 
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its  activities  to  the  ad  hoc  or  quasi -judicial  form  has  caused  it  to  forgo 
the  substantial  benefits  which  may  be  derived  from  an  intelligent  com- 
bination of  adjudication  and  rule  making. 

Finally,  the  NLRB's  attempt  to  limit  its  activities  to  a  quasi- juddicial 
form  of  activity  provides  an  operating  model  for  those  who  wish  to 
consider  the  much  discussed  question  of  whether  the  administrative 
process  should  be  further  judicialized.  While  judicialization  has  long 
been  the  object  of  a  portion  of  the  bar,  in  recent  years  the  proposal 
has  gained  support  in  the  recommendations  made  by  the  Second 
Hoover  Commission  "  and  the  American  Bar  Association  ^-  that  an 
administrative  court  be  established.  Within  the  last  year  the  controver- 
sial subject  figured  in  a  significant  debate  appearing  in  the  pages  of 
this  Journal^  in  which  Louis  J.  Hector,  former  CAB  Commissioner, 
advocated  a  fractionalization  of  the  administrative  process  along  the 
line  of  the  traditional  separation  of  powers  concept.^^  In  reply.  Earl 
W.  Kintner,  Chairman  of  the  Federal  Trade  Commission,  argued  that 
policy  could  best  be  devised  and  implemented  by  an  agency  which 
combined  and  utilized  those  powers  in  an  intelligent  fashion.^* 

Within  the  last  three  mouths  the  already  famous  Landis  Eeport  ^^ 
were  issued,  containing  a  powerful  argument  that  the  real  issue  pre- 
sented in  the  problem  of  policy  formulation  is  not  whether  the  plan- 
ning function  should  be  transferred  from  administrative  agencies  to 
the  executive  or  some  other  authority.  Recognizing  that  some  functions 
wdiich  are  more  tnily  planning  than  adjudicative  have  been  forced 
into  the  latter  mold,  the  report  acknowledges  the  value  to  those  formu- 
lating policy  of  the  information  and  knowledge  which  can  be  acquired 
in  the  process  of  adjudication.  The  issue  is  seen  instead  as  being  how 
the  planning  function  may  be  conferred  upon  persons  with  the  ca- 
pacity and  time  to  discharge  that  function,  using  flexible  procedures 
in  their  search  for  ideas  and  policies.^*'  Indeed,  with  respect  to  the 
NLRB,  not  only  was  the  suggestion  of  a  further  separation  of  func- 
tions rejected,  but  instead  the  recommendation  was  made  that  the  sep- 
aration effected  by  the  Taft-Hartley  Act  between  the  Board  and  the 
General  Counsel  be  abolished.^^ 

The  conclusions  to  be  drawn  on  these  broader  problems  of  judicial- 
ization and  policy  formulation  from  analysis  of  the  Board's  experience 
must,  of  course,  be  tempered  with  a  realization  that  the  experience  is 
largely  the  product  of  the  Board's  own  peculiar  situation.  The  statute 
which  it  administers,  the  interests  which  it  regulates,  and  even  the  men 
who  staff  it  as  well  as  the  rapidity  with  which  changes  occur  weigh 
heavily  in  an  evaluation  of  the  procedures  followed.  Nevertheless, 
some  conclusions  of  general  import  may  be  reached. 

11  Commission  on  Organization  of  the  Executive  Branch  of  the  Government,  Report 
ON  Legal  Services  and  Procedure  87-SS  (1955).  With  respect  to  the  activities  of  the 
NL/RB,  the  recommendation  was  tempered  with  the  additional  recommendation  that  Con- 
gress study  whether  the  Labor  Section  of  the  Administrative  Court  should  have  original  or 
appellate  inrisdiction. 

^  42  A.B.A.J.  370,  374  (1956). 

1^  Hector,  Prohlems  of  the  CAB  and  The  Independent  Regulatory  Commissions,  69  Yale 
L.J.  931  (1960). 

1*  Kintner,  The  Current  Ordeal  of  the  Administrative  Process:  In  Reply  to  Mr.  Hector,  69 
Yale  L.J.  965  (1960).  See  also  Berger.  Removal  of  Judicial  Functions  from  Federal  Trade 
Coy^'mifision  to  a  Trade  Court:  A  Rep!y  to  Mr.  Kintner,    59  Mich.  L  Rev.  199  (1950). 

i»  Subcommittee  on  Administr-^tive  Practice  and  Procedure  of  the  Senate  Com- 
mittee on  the  Judiciary,  SHth  Cong.,  2d  Sess.,  Report  on  Regulatory  Agencies  to  the 
President-Elect  (Comm.  Print  1960). 

^^  Id.  at  58-64. 
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Rule-Making  Under  the  Administrative  Procedure  Act 

The  NLRB  has  issued  no  formal  rules  other  than  those  governing 
the  practice  and  procedure  to  be  followed  in  cases  brought  before  the 
agency.  This  is  not  for  lack  of  statutory  authorization  to  make  sub- 
stantive rules.  On  the  contrary,  section  6  of  the  National  Labor  Rela- 
tions Act  ^^  specifically  provides : 

The  Board  shall  have  authority  from  time  to  time  to  make, 
'  'amend,  and  rescind  in  the  manner  prescribed  by  the  Administra- 
'^''tiye  Procedure  Act,  such  rules  and  regulations  as  may  be  neces- 
■ '     sary  to  carry  out  the  provisions  of  this  Act. 

'  Th6  Board  does  not  deny  that  this  authorization  is  broad  enough  to 
encoihpass  substantive  rule-making  powers  which  its  words  appear  to 
include.^^  Indeed,  what  there  is  in  the  legislative  history  of  the  Taft- 
Hartley  Act  indicates  that  the  present  language  of  the  section  was 
adopted  in  favor  of  other  language  which  might  have  deprived  the 
Board  of  substantive  rule-making  powers.^" 

Instead,  the  Board's  rejection  of  the  rule-making  process  is  appar- 
ently based  upon  the  conclusion  that  this  procedure  is  not  adaptable  to 
the  work  which  the  Board  perf  orms.^^ 

An  understanding  of  what  forthright  rule-making  by  the  Board  in- 
volves requires  a  brief  survey  of  the  pertinent  provisions  of  the  Ad- 
ministrative Procedure  Act.  2-  First,  what  is  a  rule  and  what  is  rule- 
making are  defined  in  Section  2(c)  of  the  Act : 

"Rule"  means  the  whole  or  any  part  of  any  agency  statement  of 
general  or  particular  applicability  and  future  effect  designed  to 
implement,  interpret,  or  prescribe  law  or  policy  or  to  describe  the 
organization,  procedure,  or  practice  requirements  of  any  agency 
....  "Rule-maldng'  means  agency  process  for  the  formulation, 
amendment,  or  repeal  of  a  rule.^^ 
Much  of  what  is  thus  defined  as  rule-making  is  exempt  by  other  pro- 
visions from  the  procedural  requirements  established  by  the  Act  for 
the  rule-making  process.  Thus,  the  Board's  interpretative  rules,  gen- 
eral statements  of  policy,  rules  of  agency  organization,  procedure,  or 

i«49  Stat.  452  (1947),  29  U.S.C.  §  156  (1958). 

13  Staff  of  House  Committee  on  Government  Operations,  85th  Cong.,  1st  Sess.,  Sur- 
vey AND  Study  of  Administrative  Organization,  Procedure,  and  Practice  in  the  Fed- 
eral Agencies — Agency  Response  to  Questionnaire  1812    (Comm.  Print  1957). 

2"  Section  6  of  the  House  version  of  tlie  Taft-Hartley  Act  as  originally  reported,  H.R. 
3020,  80th  Cong.,  1st  Sess.  (1947),  provided  : 

The  Board  and  the  Administrator,  respectively,  shall  have  authority  from  time  to 
time,  in  the  manner  prescribed  by  the  Administrative  Procedure  Act,  to  make,  amend, 
and  rescind  such  regulations  as  may  be  necessary  to  carry  out  their  respective  func- 
tions under  this  Act. 
This  provision  differed  from  the  equivalent  provision  of  the  Wagner  Act  in  its  reference 
to  the  Administrative  Procedure  Act  and  elimination  of  the  authority  to  make  "rules"  as 
opposed  to  regulations.  The  majority  of  the  House  Committee  on  Labor  Education  did  not 
mention  this  change  in  their  report.  However,  the  minority  members  saw  it  is  an  attempt 
to  deprive  the  Board  of  the  authority  to  make  substantive  rules.  They  said : 

Under  section  6  of  the  bill  the  Board  and  th«  Administrator  are  authorized  to  pre- 
scribe regulations  as  may  be  necessary  in  the  manner  provided  for  by  the  Adminis- 
trative Procedure  Act.  This  Is  a  limitation  upon  the  present  authority  of  the  Board 
under  the  National  Labor  Relations  Act  "to  make,  amend,  and  rescind  auch  rules 
and  regulations"  as  may  be  necessary  to  carry  out  its  duties.  ...  It  seems  clear  that 
it  is  the  intent  of  the  authors  to  eliminate  the  statutory  authority  of  the  Board  to 
issue,   in   addition   to   procedural   regulations,   sulistantive   changes   which   under   the 
Administrative  Procedure  Act  might  be  construed  as  "substantive  rules."  H.R.  RHP. 
No.  245,  80th  Cong.,  1st  Sess.  75  (1947). 
From  the  reinsertion  of  the  authority  to  make  "rules"  as  opposed  to  regulations,  one 
may  infer  an  intent  to  preserve  substantive  rule-making  power.  The  matter  is  not,  how- 
ever, the  subject  of  comment  In  the  Conference  Report. 

21  Note  8  supra. 

22  fiO  Stat.  2.S7  (1946),  5  U.S. C.  S §1001-11  (1958). 
=a  60  Stat.  237  (1946).  5  U.S.C.  §  1001  (c)  (1958). 
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practice,  rules   relating  to   agency  management   or   pei-sonnel,   are 
exempt.  ^^ 

The  procedural  requirements  which  are  imposed  on  the  nonexempt 
aspects  of  rule-making  are  not  oppressive  or  burdensome.  It  would  be 
necessary  for  the  Board  to  publish  general  notice  of  the  proposed  rule- 
making in  the  Federal  Register,  setting  out  the  time  and  place  of  the 
proceedings,  reference  to  the  portion  of  the  National  Labor  Relations 
Act  under  which  the  rule  was  proposed,  and  the  terms  or  substance 
of  the  contemplated  rule.^^  The  Act  does  not  require  an  adversary  or 
trial  type  hearing,  or  even  the  reception  of  oral  testimony  or  views. 
All  that  would  be  required  of  the  Board  would  be  an  opportunity  for 
interested  persons  "to  participate  in  rule  making  through  submission 
of  written  data,  views,  or  arguments  with  or  without  opportunity  to 
present  the  same  orally  .  .  .  ."  ^'^  The  effective  date  of  rules  so  adopted 
would  have  to  be  as  least  30  days  after  their  publication  in  the  Federal 
Register,  unless  the  Board  f omid  good  cause  for  establishing  an  earlier 
effective  date.-^  But,  aside  from  this,  no  other  restraints  would  be  im- 
posed upon  the  Board,  nor  would  the  Board  be  compelled  to  follow 
detailed  techniques  utilized  by  other  agencies.  Indeed,  as  Professor 
Davis  says : 

The  federal  APA  makes  no  attempt  to  produce  uniformity  of 
rule-making  procedures.  Instead,  it  provides  minimum  standards 
for  party  participation,  not  going  beyond  the  requirement  of  op- 
portunity to  make  written  presentation  and  to  "appear."  -^ 
In  short,  the  Act  would  impose  but  slight  burdens  if  the  Board  de- 
cided to  allow  the  parties  who  are  to  be  affected  by  a  rule  to  participate 
in  a  limited  way  in  its  formulation.  The  absence  of  detailed  prescrip- 
tions affords  a  freedom  and  flexibility  for  the  formulation  of  policy 
pursuant  to  procedures  designed  for  the  particular  occasion  and  prob- 
lem. Perhaps  the  only  objection  to  rule-making  which  has  an  appear- 
ance of  validity  is  that  of  the  delay  which  results  from  giving  inter- 
ested persons  the  opportunity  to  present  views  as  well  as  from  sus- 
pending the  effectiveness  of  rules  for  thirty  days  after  publication. 
This  objection  deserves  consideration. 

Of  course,  policy  formulation  could  not  be  eliminated  from  the 
Board's  adjudicatoiy  processes  merely  by  the  adoption  upon  certain 
occasions  of  formal  iTile-making  procedures.  The  traditional  tripartite 
classification  of  governmental  powers  is  a  great  assistance  in  the  analy- 
sis of  problems,  but  it  cannot  change  the  nature  of  those  problems. 
Though  the  definitions  of  the  Administrative  Procedure  Act  might 
suggest  otherwise,  rule-making  and  adjudication  do  not  constitute  sep- 
arate, distinct,  and  unblendable  aspects  of  governmental  activity; 
on  the  contraiy,  upon  occasions  they  are  inseparable  and  merged  as- 
pects of  the  same  problem.  Even  courts,  which  certainly  exemplify  the 
judicial  process,  formulate  policy  in  the  course  of  adjudication, 
through  the  implementation  of  a  statutory  purpose  as  well  as  in  judi- 

2*60  Stat.  23S  (1946),5U.S.C.  §  1003(a)   (1958). 

26  Ibid. 

=«60  Stat.  239  (1946),  5  U.S.C.  §  1003(b)  (1958).  This  section  of  the  Administrative 
Procedure  Act  does  make  the  sections  governing  adjudication  applicable  to  rule-making 
proceedings  which  are  required  by  statute  to  be  made  on  a  record  after  agency  hearing, 
but  there  is  no  such  requirement  of  a  record  hearing  in  the  National  Labor  Relations  Act. 

2^60  Stat.  238  (1946),  5  U.S.C.  §§  1002(a).  1003(c)   (1958). 

28  1  Davis,  Administrative  Law  §  6.01,  at  360   (1958)    [hereinafter  cited  a.s  Davis]. 
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cial  legislation  filling  in  gaps  left  by  legislative  oversight.  But  for  the 
most  part  they  attempt  to  limit  their  policy  formulation  by  adherence 
to  precedent,  avoiding  as  undesirable  dictum  any  policy  pronounce- 
ment beyond  that  necessaiy  for  disposition  of  the  case.  Change  nor- 
mally falls  within  the  province  of  the  legislature.  On  the  other  hand, 
rules  though  stated  in  general  terms  and  given  only  future  effect  may 
affect  only  one  or  so  few  parties  as  to  take  on  the  appearance  of  ad- 
judication. Inability  to  classify  all  problems  as  presenting  only  an  oc- 
casion for  adjudication  or  rulemaking  need  not,  however,  lead  to  aban- 
donment of  the  distinction.  Used  intelligently,  the  distinction  set  up  in 
the  Administrative  Procedure  Act  offers  great  assistance  in  determin- 
ing how  to  proceed  in  most  cases.  The  determination  of  how  changes 
should  be  made  certainly  involves  a  different  set  of  considerations  for 
an  administrative  agency  than  it  does  for  a  court.  For  either,  however, 
failure  to  heed  the  distinction  may  result  in  problems  being  handled 
in  the  wrong  way. 

Jurisdictional  Rule-Making 

As  originally  enacted,  the  National  Labor  Relations  Act  empowered 
the  Board  to  prevent  any  person  from  engaging  in  any  unfair  labor 
practice  "affecting  commerce."  ^^  In  a  relatively  short  time  it  became 
clear  that  Congress  had  thereby  exercised  the  full  extent  of  its  powers 
to  regulate  commerce, "  making  the  test  of  the  Board's  jurisdiction 
whether  the  effect  of  an  employer's  activities  on  interstat-e  commerce 
could  be  said  to  be  de  minimis.^°  The  l^oard,  however,  both  from  lack 
of  funds  and  the  necessity  of  concentrating  its  efforts  upon  the  most 
important  problems,  has  never  exercised  the  full  extent  of  its  powere. 
Accordingly,  during  the  first  years  of  the  act  the  questions  which  con- 
stantly recurred  were  whether  the  activities  of  a  particular  employer 
"affected"  commerce,  and  if  so,  whether  it  would  effectuate  the  policies 
of  the  act  for  the  Board  to  assert  its  jurisdiction  in  that  case.  This 
problem  was  handled  on  an  ad  hoc  case-by-case  basis,  subject,  of  course, 
to  the  control  which  developing  precedents  played.  In  October,  1950, 
however,  the  Board  handed  down  a  series  of  unanimous  decisions  set- 
ting forth  the  standards  which  would  govern  the  future  exercise  of  its 
jurisdiction.  Its  avowed  purpose  was  to  avoid  the  necessity  of  Board 
consideration  of  these  matters  on  an  individual  basis.  The  decisions 
were  said  to  be  the  result  of  a  long  study  of  the  pattern  emerging  from 
past  decisions.^^  Hence,  they  might  be  considered  more  in  the  nature 
of  a  codification  of  the  existing  law  than,  in  the  language  of  the  Ad- 
ministrative Procedure  Act,  "the  formulation,  amendment,  or  repeal" 
of  agency  policy.  In  any  event,  it  does  not  appear  that  interested  par- 
ties were  invited  to  participate  in  the  formulation  of  these  standards. 

On  July  1  and  15,  1954,  the  Board  issued  two  press  releases  estab- 
lishing new  and  detailed  standards  for  determining  whether  the  Board 

^i-NLRA,  §  10,  49  Stat.  45;?  (1935),  29  U.S.C.  160(a)  (195S).  Commerce  was  defined  as 
meaning  ".  .  .  trade,  traffic,  commerce,  transi)ortation,  or  communication  among  tiie  several 
States,  or  between  tlie  District  of  Coliimbla  or  any  Territory  of  the  United  States  and  any 
State  .  .  ."  Affecting  commerce  was  defined  to  mean  ".  .  .  in  commerce,  or  burdening  or 
obstructing  commerce  or  tlie  free  flow  of  commerce,  or  having  led  or  tending  to  lead  to  a 
labor  dispute  burdening  or  obstructing  commerce  or  the  free  flow  of  commerce."  NLRA, 
§§  2f6l.-(7),49  Stat.  450  ri9:{5),  29  U.S.C.  §§  ir,2(6),-(7)  (1956). 

30  NLRB  V.  Fainblatt,  306  U.S.  001,  60S  (1939)  ;  cf.  NLR15  v.  Jones  Laughlln  Steel  Corp., 
301  1   (1937). 

3'  15  NLRB  Ann  Rep.  .5  (1950). 
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would  assert  its  jurisdiction  in  the  future.^^  The  new  standards  were 
said  to  be  based  upon  a  study  and  reappraisal  of  Board  experience 
witli  the  1950  standards,  and  upon  changed  economic  conditions. 
Though  there  was  disagreement  among  the  members  of  the  Board  as 
to  the  extent  of  the  policy  changes  in\'olved,  there  is  little  doubt  that 
some  change  in  policy  was  intended;  unlike  the  1950  standards,  these 
standards  did  not  purport  to  be  merely  a  restatement  of  what  the 
Board  had  previously  done.^^  The  studies  upon  which  the  new  stand- 
ards were  based  were  carried  out  by  a  committee  of  legal  assistants 
to  the  Board  members,  but  again,  apparently,  without  the  benefit  of 
public  participation.  The  standards  were  never  published  in  the  Fed- 
eral Register  or  the  Code  of  Federal  Regulations,  and  they  were  made 
effective  "immediately."  Anyone  looking  at  the  press  releases  would 
find  it  difficult,  if  not  impossible,  to  advance  any  rational  distinction 
between  their  contents  and  the  contents  of  rules  and  regulations  which 
I'egularly  a]ipear  in  tlic  Fedeml  Register  and  later  find  their  way  into 
the  Code  of  Federal  Regulations. 

Apparently  the  members  of  the  Board  did  not  believe  that  they  had 
engaged  in  rule-making.  In  any  event,  when  the  first  decision  applying 
the  new  standards  fi.nally  issued  on  October  24,  1954,^*  although  one 
of  the  two  dissenting  members  argued  that  the  Board  had  mistakenly 
taken  on  a  legislative  function,  none  of  the  opinions  discussed  the 
necessity  of  compliance  with,  or  at  least  exemption  from,  the  rule- 
making requirements  of  the  Administrative  Procedure  Act. 

This  episode  in  the  1954  change  of  jurisdictional  standards  should 
be  noted  in  evaluating  the  Board's  claim  that  the  broad  public  par- 
ticipation involved  in  rule-making  would  involve  delay  and  diffusion 
of  issues  in  disposition  of  specific  cases.  Activities  which  certainly 
appear  to  have  been  rule-making  were  completed  on  July  15,  whereas 
the  first  adjudication  involving  those  same  principles  did  not  appear 
until  more  than  three  months  later !  At  least  in  this  area,  then,  the 
80  day  waiting  period  before  A.P. A.  rules  can  become  effective  would 
be  at  most  a  slight  hindrance  to  Board  operations. 

The  Board  revised  its  jurisdictional  standards  again  in  October, 
1958.  The  action  was  expressly  explained  as  a  consequence  of  the 
Supreme  Court  decision  in  Guss  v.  Utah  Labor  Relations  Board^^ 
which  had  created  a  "no-man's  land"  where  recourse  to  neither  state 
nor  federal  law  was  possible.  The  change  clearly  constituted  a  sub- 
stantial alteration  in  Board  policy.  Adoption  of  the  new  standards  was 
preceded  this  time  by  the  issuance  of  a  press  release  in  July  setting 

^  NLRB  Press  Releases  R-445,  -449,  34  L.R.R.M.  75   (1934). 

''^  The  first  deelsion  of  the  Board  announcint;  and  applvinjr  the  new  jurisdictional 
standards  was  Breeding  Transfer  Co.,  110  N.L.R.B.  49.3,  35  L.R.R.M.  1020  (1954).  The 
majority  spoke  of  "revision"'  of  the  old  standards,  and  of  "our  new  jurisdictional  policy." 
According  to  its  estimate,  the  changes  made  in  the  standards  would  reduce  the  Board's 
case  load  by  no  more  than  10  per  cent  and,  in  terms  of  employees,  would  affect  no  more 
than  1  per  cent  of  the  total  number  of  employees  subject  to  the  broadest  reach  of  the 
agency's  jurisdiction. 

«  n\a. 

3^353  U.S.  1  (1957).  The  Board's  announcement  of  Its  195S  standards  stated.  "We 
ar  taking  this  action  as  a  consequence  of  the  situation  to  which  the  Supreme  Court 
referred  in  the  case  of  Guss  v.  Utah  I^ibor  Relations  Board.  Therein  the  Supreme  Court 
adverted  to  a  'vast  no-man's  land,  sul)ject  to  regulation  I>y  no  agency  or  court.'  and 
declared:  (1)  'Congress  is  free  to  change  the  situation;'  and  (2)  "The  National  Labor 
Relations  Board  can  greatly  reduce  the  area  of  no-man's  land  by  reasserting  Its  jurisdic- 
tion. .   .   .' 

"Today,  we  are  announcing  this  action,  so  that  more  individuals,  labor  organizations 
and  employers  may  invoke  the  right  and  protections  afforded  by  the  statute."  NLRB 
Press  Release  R-576,  October  2,  1958,  42  L.R.R.M.  96  (1958), 
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forth  the  proposed  standards,  establishing  September  1,  1958,  as  the- 
intended  effective  date,  and  inviting  comments  by  interested  persons.^^ 
On  October  2, 1958,  one  month  after  the  previously  annomiced  intended 
effective  date,  the  Board  issued  another  press  release  annomicing  the 
revised  standards,  and  giving  them  "immediate  effect."  ^^  Neither  of 
those  press  releases  were  published  in  the  Federal  Register  as  notices 
of  proposed  rule-making  under  the  Administrative  Procedure  Act. 
Nor  have  the  standards  found  their  way  into  the  Code  of  Federal 
Regulations,  as  would  have  been  the  case  if  there  had  been  compliance 
with  the  Administrative  Procedure  xict.  A  Board  decision  discussing 
the  adoption  of  the  new  standards  did  not  appear  until  a  month  and 
a  half  later,  on  November  14, 1958.^^  The  decision,  filed  in  a  representa- 
tion case,  laid  down  Board  policy  for  an  entirely  different  problem,, 
one  presented  in  unfair  labor  practice  cases :  whether  the  new  standards 
should  apply  to  unfair  labor  practices  which  allegedly  occurred  when 
an  employer  was  not  subject  to  regulation  under  thc^  then  existiiig 
standards.  It  was  decided  that  a  retroactive  effect  should  be  given  to 
the  new  standards,  subjecting  to  Board  sanctions  conduct  which  did 
not  appear  to  be  regulated  when  it  occurred. 

Since  that  time  there  has  been  another,  more  particularized,  change 
in  the  Board's  jurisdictional  standards.  The  Board  now  accepts  cases 
mvolving  the  hotel  industry  which  had  previously  been  subject  to  a 
blanket  exemption.  Like  the  general  1958  change  this  change  was 
frankly  acknowledged  to  be  in  response  to  a  Supreme  Court  decision ;  ^* 
it  thus  constituted  a  change  in  agency  policy.  However,  the  ]:)ress  re- 
lease ^^  announcing  the  proposed  standards  for  Board  assertion  of  ju- 
risdiction with  respect  to  hotels,  and  inviting  interested  parties  to  file 
briefs  or  comments,  was  not  published  in  the  Federal  Register.  The 
final  standards,  which  also  took  "immediate  effect,"  were  again  an- 
nounced in  a  press  release  ^^  which  was  not  published  in  the  Federal 
Register,  and  they  have  not  appeared  in  the  Code  of  Federal  Regula- 
tions. 

These  revised  standards,  promulgated  without  the  support  of  the 
Board's  statutory  rule-making  powers  or  compliance  with  the  provi- 
sions of  the  Administrative  Procedure  Act,  have  received  congressional 
ratification  in  the  Labor  Management  Reporting  and  Disclosure  Act 

soNLRB  Press  Release  R-570,  July  22,  1958,  42  Lab.  Rel.  Rep.  363   (195S). 
a^NLRB  Press  Release  R-576,  October  2,  1958,  42  L.R.R.M.  96  (1958) 
38Siemons    Mailing    Service.    122    N.L.R.B.    81,   43   L.R.R.M.    1056    (1958) 
39  Hotel  Employees  Local  255  v.  Leedom,  358  U.S.  99  (195S). 

^oNLRB  Press  Release  R-586,  January  11,  1959,  43  Lab.  Rel.  Rep.  233  (1958). 
«  NLRB  Press  Release  R-610,  May  14,  1959,  44  Lab.  Rel.  Rep.  70  (1959). 
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of  1959 ;  *^  thus,  if  they  were  ever  subject  to  attack,  they  are  probably 
beyond  the  point  of  challenge  today .*^  Yet,  one  hesitates  to  think  of  the 
confusion  and  injustice  which  would  have  resulted  had  it  been  held 
that  the  Board's  failure  to  comply  with  the  Administrative  Procedure 
Act  provided  a  defense  to  one  charged  with  an  unfair  labor  practice 
falling  within  the  areas  affected  by  the  1954  or  1958  changes  in  juris- 
dictional standards. 

Contract-Bak  Rule-Making 

The  Board's  contract-bar  doctrine  is  another  instance  of  rule-making 
without  use  of  the  NLRB's  statutory  rule-making  powers  or  compli- 
ance with  the  requirements  of  the  Administrative  Procedure  Act. 
Briefly  stated,  this  doctrine  is  one  which  the  Board  evolved,  without 
■express  statutory  authority,  to  determine  when  it  would  disrupt  an 
established  collective  bargaining  relationship  by  holding  an  election 
upon  the  petition  of  a  rival  union.  In  those  instances  in  which  the  Board 
■concludes  that  emphasis  must  be  given  to  preserving  the  stability  of  an 
existing  collective  bargaining  relationship,  a  current  contract  between 
the  employer  and  the  incumbent  union  constitutes  a  "bar"  to  the  elec- 
tion ;  in  other  situations  the  weight  to  be  given  employee  freedom  of 
choice  leads  to  a  conclusion  that  the  contract  should  not  constitute  a 
"bar." 

On  March  28,  1958,  again  by  press  release,^*  the  Board  invited  in- 
terested parties  to  suljmit  briefs  on  a  Jiumber  of  pending  cases,  clearly 
indicating  that  it  was  considering  revising  the  then  current  contract- 
bar  doctrine.  At  a  later  date,  but  in  advance  of  argument  in  the  case,  the 

^2  Section  701(a)  of  the  act,  73  Stat.  541  (1059),  29  U.S.C.  §164  (Supp.  I,  1959), 
dealt  with  the  no-man's  land  problem  discussed  note  30  supra,  by  adding  a  new  subsection 
to  spction  54  of  the  NRLA.  It  cedes  jurisdiction  to  state  courts  and  aji'^ncies  of  those  labor 
dis!)ntps  which  the  Board  declined  to  assert  its  jurisdiction,  with  a  provision  that  the  Board 
may  not  decline  to  assert  jurisdiction  over  any  labor  dispute  over  which  it  would  have 
asserted  its  jurisdiction  under  the  stnndard'^  prevailiJi?  upon  August  1,  1959.  The  changes 
discussed  above  had  all  been  accomplished  by  that  date,  and  thus  were  given  congressional 
approval  in  this  section. 

The  language  of  the  new  subsection  is  : 

The  Board,  in  its  discretion  ma.v,  l)y  rule  of  decision  or  by  published  rules  adopted 
pursuant  to  the  Administrative  Procedure  Act,  docUne  to  assert  jurisdiction  over 
any  labor  dispute  Involving  any  class  or  category  of  employers,  where,  in  the  opinion 
of  the  Board,  the  effect  of  such  labor  dispute  on  commerce  is  not  sufficiently  sub- 
stantial to  warrant  the  exercise  of  its  jurisdiction  :  Provi(le<i,  That  the  Board  shall 
not  decline  to  assert  jurisdiction  over  any  labor  dispute  over  which  it  would  assert 
jurisdiction  under  the  standards  prevailing  upon  August  1,  1959. 

The  recognition  thus  given  to  establishing  standards  by  rule  of  decision  might  be  taken 
as  approval  of  the  procedures  used  by  the  Board  in  developing  its  former  standards.  But 
the  reference  to  the  Administrative  Procedure  Act  also  suggests  that  in  appropriate  situa- 
tions Congress  would  desire  the  Board  to  proceed  according  to  the  provisions  of  that  Act. 
Furthermore,  section  606  of  the  Labor-Management  Reporting  and  Disclosure  Act  of  1959, 
73  Stat.  540  (1959),  29  U.S.C.  S  526  (Supp.  I.  1959).  specifically  provides  that  the  pro- 
visions of  the  Administrative  Procedure  Act  shall  be  applicable  tn  the  issuance,  amend- 
ment, or  rescission  of  any  rules  or  regulations,  or  any  adjudication,  authorized  by  the  pro- 
visions of  the  1959  Act. 

*^  See  notes  103-08  infra  and  accompanying  text.  Rules  establishing  jurisdictional 
standards  might  have  been  considered  "procedural"  and  hence  exempt  bv  section  4(a)  of 
the  Administrative  Procedure  Act,  60  Stat.  237  (1946),  5  U.S.C.  §10n3(a)  (195.S),  but 
this  is  unlikely  considering  their  substantive  importance.  Nevertheless,  the  standards  have 
be^n  so  considered  by  NLRB's  Committee  on  Revision  of  Rules  and  Regulntions  and 
Statements  of  Procedure.  Section  2.32,  Recommended  Rules  of  Practice,  published  as  a 
special  supplement  to  the  Lnhor  Re:atin>ifi  Reporter,  .Tuly  IS,  I960.  They  m.ight  also  be 
considered  "interpretative  rules"  and  thus  exempt  under  the  same  section  of  the  Adminis- 
trative Procedure  Act.  Cf.  Gilison  Wine  Co.  v.  Snyder,  194  F.2d  329  (D.C.  Cir.  1952). 
But  again  their  use  as  the  substantive  governing  rule  rather  than  as  a  guide  to  that  rule 
precludes  such  a  classification. 

It  is  of  interest  that  in  its  decision  in  Guss  v.  Utah  Lnbor  Relations  Board,  353  U.S. 
1  ('1957).  the  Supreme  Court  specifically  pointed  out  that  it  was  not  passing  upon  the 
validity  of  any  declination  of  jurisdiction  or  of  any  set  of  jurisdictional  standards.  Id.  at  4. 

"NLRB   Press   Release  W-549,  March   28,  1959,  p.   6,  41  Lab.  Rel.  Rep.  459    (1957). 
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Board  made  public  the  various  views  expressed  in  the  briefs  filed.'*^  In 
doing  so,  of  course,  it  commendably  went  beyond  the  limited  require- 
ments for  public  participation  which  are  found  in  the  Administrative 
Procedure  Act.  In  Juiie,  1958,  the  Board  held  a  two-day  hearing-  at 
which  it  heard  the  arguments  of  interested  parties.**'  Xot  until  Septem- 
ber, 1958,  did  the  Board  issue  a  series  of  decisions  setting  forth  its  re- 
vised contract-bar  niles.*" 

The  cases  selected  as  the  vehicles  for  announcement  of  these  new 
rules  were  thus  held  pending  for  an  extended  period  of  time.  No  doubt 
the  parties  to  those  cases  would  agree  with  the  Board's  conclusion  that 
"broad  public  participation  involves  delay  and  diffusion"  which  is  in- 
compatble  with  the  disposition  of  cases  on  an  ad  hoc  basis.  They 
might,  however,  also  point  out  that  if  the  Board  had  adopted  A.P.A. 
rule-making  procedures  it  could  have  decided  their  cases  under  the 
former  rules,  which  were  not  intolerable,  and  thus  have  avoided  the 
inevitably  unsettling  effect  that  pending  elections  have  upon  labor 
relations  and  production.  It  is  doubtful  that  they  believed  that  preser- 
vation of  the  fiction  that  the  Board  does  not  engage  in  rule-making, 
but  instead  exercises  only  quasi- judicial  functions  in  deciding  par- 
ticular cases,  justified  the  turmoil  and  uncertainty  to  which  they  were 
subjected. 

For  fiction  it  clearly  was  to  anyone  reading  the  cases.  For  example, 
the  Board's  decision  in  Deluxe  Metal  FuDiiture  Co.*^  involved  the 
abandonment  of  a  principle  known  as  the  General  Electric  X-Rai/ 
doctrine,  which  the  Board  had  applied  for  more  than  twelve  years.^^ 
The  Board  went  further  than  simply  "legislating"  this  change  in  pol- 
icy; dealing  with  many  hypothetical  fact  situations  which  could  not 
conceivably  have  been  involved  in  the  particular  case,  the  Board 
announced  in  considerable  detail  the  applicable  rules  under  the  new 
policy.^"  Other  cases  announcing  other  changes  in  the  contract-bar 
doctrine  likewise  ranged  far  beyond  the  issues  involved.  Indeed,  the 
results  in  some  of  the  cases  which  served  as  vehicles  for  announcement 

*5  42  Lab.  Rel.  Rep.  3  35  (195S). 

4842  Lab   Rel   Rep   223  (1958) 

"'Keystone  Coat,  Apron  &  Towel  Supply  Co.,  121  N.L.R.B.  RSO,  42  L.R.R.M.  1456 
(1958)  :  Hershey  Chocolate  Corp.,  121  N.L.R.B.  901,  42  L.R.R.M.  1460  (195S)  ;  Deluxe 
Metal  Furniture  Co.,  121  N.L.R.B.  995,  42  L.R.R.M.  1470  (1958)  ;  Pacific  Coast  Assn 
of  Pulp  &  Papers  Mfrs.,  ]21  N.L.R.B.  990.  42  L.R.R.M.  1477  (1958)  ;  Appalachian  Shale 
Prods.  Co.,  121  N.L.R.B.  1160,  42  L.R.R.M.  1506  (1958)  ;  General  Extrusion  Co.,  121 
N.L.R.B.  1165,  42  L.R.R.M.  1.508  (1958). 

«  121  N.L.R.B,  995,  42  L.R.R.M.  1470  (1958). 

^^  The  doctrine  was  first  expounded  in  General  Elec.  X-Ray  Corp.,  67  N.L.R.B.  997,  18^ 
L.R.R.M.  1047  (1946).  According  to  that  doctrine,  a  contract  executed  by  an  employer 
with  knowledge  that  a  rival  union  claimed  to  represent  the  employees  involved  did  not 
bar  an  election  if  the  rival  union  filed  a  petition  for  an  election  within  10  days  after  mak- 
ing the  claim.  In  the  Deluxe  Metal  Furniture  case,  the  Board  decided  that  it  would  not 
give  such  effect  to  bare  claims  of  interest  in  employees,  but  instead  would  process  only 
petitions  filed  during  the  period  falling  within  150  days  but  more  than  60  days  prior  to 
the  termination  date  of  an  existing  contract  or  filed  before  the  execution  of  a  new  contract 
if  none  were  existing. 

^  Thus  the  Board  announced  what  rule  It  would  apply  when  a  new  contract  was 
executed  and  a  petition  filed  on  the  same  day,  though  this  was  not  the  fact  pattern  in  the 
case  at  hand.  It  stated  that  midnight  would  he  the  cutoff  time  for  determining  when  a  con- 
tract was  signed  even  though  execution  was  the  result  of  continuous  bargaining  commenc- 
ing before  midnight.  It  stated  what  its  policy  would  be  with  respect  to  processing  petitions 
which  were  prematurely  filed  under  the  new  rules  it  had  ,iust  adopted.  It  stated  what 
would  be  treated  as  the  terminal  date  of  a  contract  of  "unreasonable  duration"  though  it 
did  not  find  the  contract  involved  to  be  governed  by  that  rule.  The  rules  were  also  laid 
down  for  the  effect  to  be  given  contracts  prematurely  extended  by  the  parties  during  the 
original  term,  the  effect  to  be  given  late  notices  of  a  desire  to  modify  an  existing  contract, 
the  effect  to  be  given  mid-term  modifications  of  contracts,  as  well  as  the  effect  which  would" 
be  given  contracts  prematurely  terminated,  though,  of  course,  none  of  these  inconsistent 
fact  patterns  were  involved. 


1939 

of  tlie  new  policies  were  the  same  as  they  would  have  been  if  the  old 
rules  had  not  been  abandoned.^^ 

In  the  Deluxe  Metal  Furniture  Company  case,  however,  the  petition- 
ing union  was  not  so  fortunate,  and  accordingly  urged  the  Board  that 
it  make  its  doctrinal  clianges  prospectively  effective,  avoiding  thereby 
a  i-etroactive  application  of  the  new  rules  barring  an  election.  To  this 
suggestion  the  Board  said : 

[T]o  adopt  these  revisions  of  contract-bar  policy  and  then  allow 
the  instant  proceeding  as  an  exception  without  permitting  a  simi- 
lar exception  to  all  pending  cases  would  be  inequitable.  To  estab- 
lish an  in  futuro  rule  foi-  all  pending  cases  would  create  an  admin- 
istrative monstrosity.  The  judicial  practice  of  applying  each  pro- 
nouncement of  a  rule  of  law  to  the  case  in  which  the  issue  arises 
and  to  all  pending  cases  in  whatever  stage  is  traditional  and,  we 
believe,  the  wiser  course  to  follow.''^ 
Of  course,  the  inequity  of  denying  an  excetpion  to  all  pending  cases, 
as  well  as  the  "administrative  monstrosity"  which  the  Board  feared  it 
might  create,  could  have  been  avoided  were  the  Board  not  wedded  to 
the  fiction  that  it  acts  in  a  quasi- judicial  capacity  alone.  A  rule  could 
have  been  adopted  which  would  not  have  affected  pending  cases  or  ex- 
isting contracts,  but  which  would  have  been  applicable  instead  only  to 
those  cases  arising  under  contracts  executed  thirty  days  after  publica- 
tion of  the  new  rule  in  the  Federal  Register.  It  is  probably  to  be  re- 
gretted, for  the  history  of  colorful  expression,  that  the  Board's  rules 
did  not  permit  the  petitioning  union  to  file  as  an  appendix  to  the 
Deluxe  opinion  its  description  of  what  sort  of  a  "judicial"  creation  the 
Board  had  spawned  in  a  decision  which  devoted  seven  pages  to  a  hy- 
pothetical discussion  of  how  it  would  decide  cases  involving  other 
parties  and  other  facts,  and  only  four  pages,  including  those  dealing 
with  the  argument  on  retroactivity,  to  the  case  at  hand. 

Until  quite  recently  it  appeared  that  the  Board  had  exceptional  free- 
dom in  developing  and  changing  the  rules,  such  as  its  contract-bar  doc- 
trine, which  it  applies  in  representation  cases,^^  because  of  a  peculiar 
immunity  from  judicial  review.  Direct  judicial  review  was  precluded — 
so  the  view  went — because  the  National  Labor  Relations  Act  evinces  a 
scheme  for  channeling  all  review  of  questions  which  arise  in  the  deter- 
mination of  a  bargaining  representative  to  the  judicial  review  arising 
from  an  employer's  refusal  to  bargain  with  a  newly  selected  repre- 
sentative.^* Of  course  this  avenue  of  review  was  not  open  to  a  union 
defeated  in  an  election.  It  thus  provided  no  remedy  to  a  union  which 
believed  that  its  contract  with  an  employer  had  not  been  given  proper 
effect  as  a  bar  to  the  election  of  another  miion.  If  the  union  whose  con- 

^1  Keystone  Coat,  Apron  &  Towel  Supply  Co.,  supra  note  47;  General  Extrusion  Co.^ 
supra  note  47.  Two  other  cases  presented  the  novel  situation  In  which  one  of  the  new 
rules  announced  would  have  produced  a  different  result,  but  another  of  the  new  rules  re- 
stored the  former  status  of  the  contract  as  a  bar.  Pacific  Coast  Ass'n  of  Pulp  &  Paper 
Mfrs.,  supra  note  47  ;  Appalachian  Shale  Prods.  Co.,  supra  note  47. 

62  121  N.L.R.B.  at  1006-07  ;  42  L.R.R.M.  at  1477. 

63  Representation  cases  are  those  in  which  the  Board  upon  petitions  properly  filed 
proceeds  under  the  powers  conferred  upon  it  by  section  9  of  the  NLRA,  61  Stat.  14.3 
(1947),  29  U.S.C.  §  159  (1958),  to  determine  what  constitutes  an  appropriate  unit  of 
employees  for  the  purposes  of  collective  barjraining,  and.  to  hold  elections  to  determine 
which,  if  any  union,  represents  the  employees  in  that  unit.  They  are  to  be  distinguished 
from  the  trial  of  charges  of  unfair  labor  practices  which  are  defined  by  section  8  of 
the  Act  and  as  to  which  the  Board  proceeds  under  the  powers  conferred  upon  it  by  section 
10  of  the  Act. 

=*AFL  V.  NLRB,  308  U.S.  401  (1940)  ;  cf.  Switchmen's  Union  v.  National  Mediation 
Bd.,  320  U.S.  297   (1943)  ;  Inland  Empire  Dist.  Council  v.  Millis,  325  U.S.  697    (1945). 
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tract  was  held  not  to  be  a  bar  won  the  election  it  continued  to  be  the 
bargaining  agent  of  the  employees  and  the  question  became  moot. 
Thus,  only  employers  were  believed  to  be  in  a  position  to  challenge 
Board  action  on  contract-bar  matters. 

However,  the  recent  Supreme  Court  decision  in  Leedom y.  Kyne  ^^ 
has  probably  destroyed  this  supposed  irmnunity  to  judicial  review. 
There,  in  a  representation  case,  the  Supreme  Court  held  that  a  Federal 
District  Court  had  jurisdiction  under  the  general  provisions  of  the 
Judicial  Code  ^^  to  correct  Board  action  which  had  admittedly  been 
taken  in  violation  of  the  statutory  provisions.^^  This  was  viewed  as 
action  taken  in  excess  of  delegated  powers,  and  hence  action  outside  the 
jurisdiction  of  the  Board.  It  was  said  not  to  be  "review"  of  Board 
action  in  the  sense  of  that  term  as  used  in  the  National  Labor  Kelations 
Act.^8 

Accordingly,  it  is  possible  to  give  Leedom  v.  Kyne  a  limited  reading, 
making  it  applicable  only  where  the  Board  acts  in  excess  of  statutory 
authority.  By  this  view  it  would  provide  no  check  upon  Board  action 
taken  with  respect  to  nonstatutory  Board  developed  doctrine  such 
as  that  of  the  contract  bar.  On  the  other  hand,  it  is  difficult  to  believe 
that  any  statute  has  conferred  the  power  upon  an  agency  to  act  arbi- 
trarily or  capriciously  with  respect  to  the  interests  of  the  private 
parties  appearing  before  it.  Thus,  Board  action  which  can  be  labeled 
arbitrary  or  capricious  might  be  said  to  be  action  in  excess  of  statutory 
authority,  outside  the  jurisdiction  of  the  Board,  and  hence  subject  to 
direct  review  under  the  principle  of  Leedom  v.  Kyne.  Or,  since  Leedom 
r.  Kyne  establishes  the  proposition  that  the  National  Labor  Relations 
xict  does  not  preclude  judicial  review,  arbitrary  and  capricious  action 
might  be  set  aside  under  the  provisions  of  section  10  of  the  Adminis- 
trative Procedure  Act.^^ 

Recent  decisions  of  the  Court  of  Appeals  for  the  District  of  Colum- 
bia in  cases  involving  direct  review  of  Board  action  by  the  district 
court  clearly  point  the  way  to  re\dew  of  contract-bar  determinations 
in  the  guise  of  determining  whether  the  agency  decision  was  within 
the  discretionary  powers  conferred  upon  the  Board  by  the  statute. 
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^358  U.S.  184  (1958). 

J»62  Stat.  9.31  (1948).  28  U.S. C.  §  1337  (195S). 

B7NLRA,  §9(b).  61  Stat.  143  (1947),  29  U.S.C.  §  159(b)  (1958),  provides  that  ".  .  . 
the  Board  shall  not  (1)  decide  that  any  unit  is  appropriate  for  such  purposes  [of  collective 
hargraining]  if  such  unit  includes  both  professional  employees  and  employees  who  are 
not  professional  employees  unless  a  majority  of  such  professional  employees  vote  for 
inclusion  in  such  unit.   .  .  ." 

The  Board  included  nine  nonprofessional  employees  in  a  unit  with  233  professional 
employees  because,  while  the  nine  were  not  professional  employees,  they  "share [d]  a 
close  community  of  employment  interests  with  [the  professional  employees,  and  their 
inclusion  would"  not]  destroy  the  predominantly  professional  character  of  such  a  unit." 
358  U.S.  at  185-86. 

'-^Id.  at  188. 

59  60  Stat.  243  (1946),  5  U.S.C.  §1009  (195'S).  The  pertinent  language  is:  "Except  so 
far  as  (1)  statutes  preclude  judicial  review  or  (2)  agency  action  is  by  law  committed 
to  agency  discretion  [a  reviewing  court]  (e)  ...  shall  .  .  .  set  aside  agency  action,  find- 
ings, and  conclusions  found  to  be  (1)  arbitrary,  capricious,  an  abuse  of  discretion,  or 
otherwise  not  in  accordance  with  law  ....'' 

If  the  introductory  words  "Except  so  far  as"  are  given  a  literal  reading  rather  than 
treatiHl  as  the  equivalent  of  "except  when,"  the  Administrative  Procedure  Act  provides 
no  basis  for  review  beyond  that  established  by  Leedom  v.  Kyne  itself.  See  4  Davis  §  28.08, 
at  3.3-42. 

™  Leedom  v.  IBEW.  278  F.2d  287  (D.C.  Cir.  1960)  ;  Toolcraftsmen  v.  Leedom,  276 
F.2d  514  (D.C.  Cir.  1960),  petition  for  cert,  filed,  46  Lab  Ref.  Rep.  403  (May  27.  1960, 
No.  108)  ;  Leedom  v.  Norwich  Conn.  Printing  Specialties,  275  F.2d  628  (D.C.  Cir.  1960)  ; 
National  Biscuit  Division  v.  Leedom.  265  F.2d  101  (D.C.  Cir.  1959),  cert,  denied,  359 
U.S.  1011  (1959)  ;  c/.  Connecticut  Light  &  Power  Co.  v.  Leedom,  174  F.  Supp.  171  (D. 
D.C.  1959). 
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Indeed,  its  recent  decision  in  LeedoTn  v.  Intematiotial  Bhd.  of  Elec. 
Workers  ^^  upholds  the  validity  of  one  of  the  changes  in  the  contract- 
bar  rules  made  in  September,  1958,  The  change  involved  the  Board's 
replacement  of  its  former  rule  that  a  contract  with  a  term  of  five  years 
or  less  would  bar  an  election  if  a  substantial  part  of  the  industry  in- 
volved was  covered  by  contracts  of  a  similar  term.  The  new  rule  pro- 
vides that  in  no  event  may  a  contract  be  a  bar  for  a  term  of  more  than 
two  years.  The  conclusion  of  the  court  was  characterized  by  the  author 
of  its  decision  as  one  "reached  with  considerable  difficulty."  Upon 
balance  of  competing  claims,  the  court  held  retroactive  application  of 
the  new  rule  constitutional.  The  Board's  argument  that  otherwise  it 
would  be  precluded  from  giving  the  new  rule  full  effect  for  up  to  five 
years  appeared  particularly  persuasive,  and  perhaps  presents  a 
stronger  case  for  retroactivity  here  than  can  be  supplied  with  respect 
to  other  changes  in  the  contract-bar  rules.  While  the  opinion  ends 
with  a  statement  that  review  by  way  of  an  original  equity  suit  in  the 
district  court  will  not  lie,  perusal  of  the  opinion  leaves  little  doubt 
that  review  was  had  upon  the  merits. 

Leedom  v.  Kyne  also  provided  the  jurisdictional  basis  for  a  success- 
ful attack  upon  another  of  the  new  contract-bar  doctrines  in  a  suit 
brought  in  the  District  Court  for  the  Eastern  District  of  New  York.®^ 
The  court  concluded  that  the  broad  proposition  formulated  by  the 
NLRB  in  the  announcement  of  its  new  doctrine  failed  to  give  weight 
to  distinguishing  factors  in  the  case  at  bar,  and  accordingly  it  issued 
an  injunction  nullifying  the  election  that  had  been  held  upon  the  peti- 
tion of  a  rival  union.  In  neither  this  opinion  nor  in  the  opinion  of  the 
Court  of  Appeals  for  the  District  of  Columbia  was  there  a  discussion 
of  whether  failure  to  comply  with  the  rule-making  requirements  of 
the  Administrative  Procedure  Act  invalidated  the  recently  announced 
contract-bar  changes.*'^ 

Rule-Making  in  Unit  Determinations 

The  Board  has  engaged  in  a  less  obvious,  and  perhaps  more  de- 
fensible, rule-making  with  respect  to  rules  governing  the  severance 
of  units  of  skilled  craftsmen  from  larger  bargaining  units  of  all  pro- 
duction and  maintenance  employees.  This  troublesome  area  is  one  in 
which  difficulties  were  magnified  because  of  the  competing  interests  of 
AFL  and  CIO  unions  on  the  one  hand,  and  divergent  management 
views  concerning  the  desirability  of  dealing  with  one  or  several  unions 
on  the  other. 

Under  the  original  Wagner  Act  the  Board  had  decided  that,  if  there 
had  been  no  prior  history  of  bargaining  upon  a  craft  basis,  it  would 
not  ordinarily  allow  the  severance  of  a  unit  of  craft  employees  from 
a  larger  existing  unit  with  a  substantial  history  of  bargaining.^*  In 
the  Taft-Hartley  amendments  a  limitation  was  impose4  upon  the 
Board's  power  to  refuse  to  grant  craft  severance  elections.  Section  9 
(b)  (2)  of  the  Act  was  amended  to  provide  that : 

the  Board  shall  not  ...   (2)   decide  that  any  craft  unit  is  in- 
appropriate for  such  purposes  [of  collective  bargaining]  on  the 

"278  P.2d  237  (D.C.  Cir.  1900). 

82  Local  476,  Industrial  Workers  v.  McLeod,  46  Lab.  Eel.  Kep.  2454    (E.D.N. Y.  1960). 

•*  See  notes  103-07  injra  and  accompanying  text. 

6*  See  American  Can  Co.,  18  N.L.R.B.  1252  (1939). 
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ground  that  a  different  unit  has  been  established  by  a  prior  Board 
determination,  unless  a  majority  of  the  employees  in  the  proposed 
craft  unit  vote  against  separate  representation.  .  .  .^^ 

In  1948  the  Board  issued  its  decision  in  the  National  Tuhe  case.®^ 
It  gave  a  strict  and  literal  reading  to  the  amendment,  which  by  its 
terms  prohibits  denial  of  craft  severance  only  upon  the  basis  of  a 
pi'ior  Board  determination  establishing  a  different  unit.  Accordingly, 
the  Board  held  that  due  to  the  integrated  nature  of  operations,  as  well 
as  the  history  of  bargaining  upon  a  broader  basis,  it  would  not  au- 
thorize separate  craft  units  in  the  basic  steel  industry.  This  same 
conclusion  was  later  reached  with  respect  to  the  wet  milling,*^'  lumber,*'® 
and  aluminum  industries.*'^ 

In  1954  the  Board  announced  a  change  in  policy  in  its  American 
Potash  decision.^"  Section  9(b)(2)  was  given  a  broader  reading  as 
favoring  the  principle  of  craft  severance.  Accordingly,  the  Board 
stated  that  it  would  not  extend  the  practice  of  denying  craft  severance 
on  an  industry-wide  basis.  This  led  to  an  abandonment  of  the  Board's 
former  rule-making  practice  whereby  determinations  about  the  nature 
of  an  industry  as  a  whole  accompanied  decisions  on  petitions  for 
individual  units  with  separate  craft  status.  The  Board,  however,  pre- 
served the  industry-wide  rules  which  it  had  previously  adopted  by 
stating  that  it  would  continue  to  decline  to  entertain  petitions  for 
<;raft  severance  in  the  industries  to  which  the  National  Tuhe  doctrine 
had  already  been  applied.  Moreover,  the  announcement  in  American 
Potash  of  future  policy  with  respect  to  the  severance  of  craft  and 
departmental  units  in  other,  unrelated,  cases  itself  constituted  rule- 
making activity  by  the  Board. 

Both  facets  of  the  rule-making  accomplished  in  the  American  Potash 
decision  were  recently  subjected  to  the  critical  review  of  the  Court  of 
Appeals  for  the  Fourth  Circuit  in  NLRB  v.  Pittsburgh  Plate  Glass 
CoJ^  In  that  case,  testing  the  correctness  of  the  Board's  unit  determina- 
tion, the  employer  refused  to  bargain  with  the  certified  representative 
of  a  unit  of  craft  employees  working  in  its  highly  integrated  flat  glass 
manufacturing  plant.  The  Court  of  Appeals  viewed  the  Board's 
Amencan  Potash  decision  as  adopting  a  flat  rule  that  craft  units  must 
be  split  off  from  an  established  industrial  unit  whenever  requested 
by  a  craft  union,  irrespective  of  the  nature  or  degree  of  integration  in 
the  industry  and  the  history  of  bargaining  in  that  industry.  This,  the 
court  thought,  was  in  derogation  of  the  Board's  duty  to  decide  in  each 
case  what  would  be  the  appropriate  bargaining  unit.  While  recog- 
nizing that  the  Board  might  develop  its  policies  either  by  general  rule 
'or  by  ad  hoc  decisions,  the  court  condemned  as  arbitrary  and  dis- 
criminatory the  Board's  action  of  formulating  policies  of  general  ap- 
plication and  applying  them  in  the  same  case.  The  court  found  no  rea- 
sonable explanation  for  the  Board's  discrimination  in  favor  of  the 
four  industries  to  which  it  had  applied  the  National  Tube  doctrine.^^ 

65  61  Stat.  143  (1947),  29  U.S.C.  §  159(b)(2)   (1958). 
6«76  N.L.R.B.  1199  (1948). 
6^  Corn  Prod.  Ref.  Co.    80  N.L.R.B.  .362  (1948). 
«s  Weyerhaeuser  Timber  Co.,  87  N.L.R.B.  1076  (1949). 
«9  Permanente  Metals  Corp.,  89  N.L.R.B.  804  (1950). 
''0  107  N.L.R.B.  1418  (1954). 

'1270  F.2d  167  (4th  Clr.  1959),  cert,  denied,  361  U.S.  943  (1960),  1960  Wis.  L.  Rev. 
683. 

72  270  2F.2d  at  174.  See  notes  65-69  supra. 
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Having  condemned  the  conflict  between  the  Board  policy  determina- 
tions and  its  action  in  sometimes  allowing  craft  representation  under 
precisely  the  same  circumstances  in  which  it  is  at  other  times  denied, 
the  court  denied  enforcement  of  the  Board's  order. 

While  this  appears  to  be  the  only  set-back  suffered  by  the  Board 
thus  far,  the  probabilities  are  that  there  will  be  others.  Though  the 
Court  of  Appeals  for  the  Seventh  Circuit  recently  rejected  a  similar 
attack  upon  the  Board's  action  in  granting  craft  severance,  it  did  so 
upon  the  ground  that  unlike  Pittsburgh  Plate  Glass  the  case  before  it 
did  not  involve  an  integrated  industry  and  not  upon  the  ground  that  the 
Fourth  Circuit  decision  was  erroneous.' ^ 

Some  passages  in  the  Pittsburgh  Plate  Glass  opinion  indicate  that 
only  ad  hoc,  individualized  unit  determinations  would  be  accepted  by 
the  Fourth  Circuit.'*  However,  its  express  recognition  that  the  Board 
might  develop  its  policies  by  general  rules,"^  and  the  obvious  necessity 
and  inevitability  of  developing  governing  decisional  principles,  sug- 
gest that  the  court  would  have  approved  the  use  of  rules  of  general 
applicability  which  were  properly  formulated  in  either  the  traditional 
quasi-]' udicial  or  quasi-legislative  manner  of  administrative  agencies. 
It  appears  that  the  Board's  action  was  rejected  because  it  departed  so 
far  from  the  judicial  rule-making  process  in  which  policies  are  devel- 
oped and  changed  by  a  slow  process  of  accretion,  proliferation,  and 
distinction  of  governing  principles.  Through  blatant  rule-making  in  a 
quasi-judicial  proceeding  the  Board  exposed  itself  to  charges  of  arbi- 
trariness and  capriciousness.  Forthright  adoption  of  rule-making  pro- 
cedures under  the  Administrative  Procedure  Act,  with  industry-wide 
determinations  on  the  appropriateness  of  craft,  severance — prospective 
in  operation — set  out  as  the  general  governing  principle  in  the  ab- 
sence of  special  circumstances,  might  have  succeeded  where  the  dis- 
guise of  the  ad  hoc  method  was  insufficient. 

Eule-Making  and  Hiring  Halls 

Union  security  clauses  have  been  similarly  troublesome  for  the 
NLRB.  Section  8  (a)  (3) ,  as  amended  by  the  Taft-Hartley  Act,  permits 
the  execution  of  a  collective  bargaming  agreement  requiring  "as  a  con- 
dition of  employment  membership  .  .  .  [in  the  contracting  union]  on 
or  after  the  thiitieth  day  following  the  beginning  of  such  employment 
or  the  effective  date  of  such  [collective  bargaining]  agreement,  which- 
ever is  the  later  . .  ."  However,  a  proviso  to  the  section  renders  unjusti- 
fiable any  discrimination  against  an  employee  for  nonmembership  in 
the  union  if  the  employer  has  reasonable  grounds  for  believing  that 

"  NLRB  V.  Weyerhaeuser  Co.,  276  F.2d  865  (7th  Cir.  19G0). 

■^^  With  respect  to  the  exemption  from  craft  severance  established  for  the  previously 
mentioned  four  integrated  industries,  the  court  said  : 

Its  policy  with   respect  to  the  four  industries  is  solely  based,  so  far  as  vce  can  see, 
on  its  prior  determination  that  in  these  inOustries  craft  representation  will  not  be 
tolerated.  This  position  is  not  only  open  to  the  objections  hereinbefore  outlined,  but 
plainly  constitutes  a  violation  of  the  express  provision  of  §  9(b)  (2)   of  the  statute, 
which  forbids  the  Boards  to  decide  that  any  craft  unit  is  inappropriate  on  the  ground 
that  a  different  unit  has  been  established  by  a  prior  Board  determination.  270  F.2d  at 
175. 
This  statement  may  have  been  directed,  however,  not  so  much  at  the  making  of  broad 
Industry  policy  determinations  per  se,  but  toward  applying  a  broad  industry  policy  deter- 
mination with"  respect  to  four  industries,  including  new  plants  established  in  those  indus- 
tries, while  refusing,  upon   the  basis  of  another  broad  policy  determination,  to  consider 
"wrhether  conditions  in  the  industry  involved  should  be  given  similar  effect. 
'5  270F.2datl74. 
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".  .  .  membership  was  denied  or  terminated  for  reasons  other  than  the 
failure  of  the  employee  to  tender  the  periodic  dues  and  the  initiation 
fees  uniformly  required  as  a  condition  of  acquiring  or  retaining  mem- 
bership . . .  "  ^^ 

Strict  as  these  limitations  are,  after  more  than  ten  years  of  adminis- 
tering the  National  Labor  Relations  Act  with  its  Taft-Hartley  amend- 
ments the  Board  had  not  held  the  act  violated  by  a  contract  requiring 
an  employer  to  obtain  all  his  new  employees  through  a  union  controlled 
and  operated  hiring  hall.  Hiring  halls  have  been  a  very  important 
protection  to  employees  from  the  extortion  and  kick-back  demands  that 
petty  supervisors  might  exact  in  "shape-up"  hiring  on  the  waterfront, 
or  in  similar  irregular  hiring  of  occasional  employees.  For  employers, 
hiring  halls  have  provided  pools  of  skilled  labor,  available  without 
expensive  recruiting  activities."  Avoiding  a  holding  of  illegality  per 
se,  the  Board  required  proof  that  either  the  contract  itself  provided  for 
an  illegal  discrimination  in  favor  of  union  members,  or  that  it  was  in 
fact  being  administered  in  a  discriminatory  manner  favoring  union 
members.'^ 

In  1957,  however,  a  majority  of  the  Board  apparently  became  dis- 
satisfied with  the  results  obtained  by  imposing  upon  the  General  Coun- 
sel the  burden  of  proving  actual  discrimination  under  a  hiring  hall  ar- 
rangement. A  case  now  known  as  Mountain  Paci-ftc  '^^  served  as  the  ve- 
hicle for  announcements  of  the  change  in  policy.  Distortion  of  the  tra- 
ditional quasi- judicial  form  was  perhaps  indicated  by  the  fact  that  a 
dissenting  opinion,  warning  that  a  change  was  in  the  offmg,  was  filed 
in  December  of  1957;  but  not  until  the  end  of  INIareh,  1958  did  the 
majority  opinion  appear. 

The  majority  view  in  Motmtain  Pacific  was  that  a  hiring  hall  agree- 
ment was  inherently  discriminatory,  and  that  no  independent  evidence 
of  discrimination  was  necessary  to  establish  a  violation  of  the  Act.  But 
the  majority  believed  that  the  inherently  discriminatory  impact  of  a 
hiring  hall  agreement  might  be  overcome  if  certain  limitations  upon 
the  union's  powers  were  both  made  express  in  the  contract  and  pub- 
lished to  prospective  employees.  The  substance  of  the  necessary  limita- 
tions to  be  made  in  contract  provisions  was  then  set  out  in  the  opinion.^°^ 

•ONLRA,  §  ,8(a)  (3),  61  Stat.  140  (1947),  29  U.S.C.  §  15S(ii)  (3)   (195S). 

"  HopiNS,  Labok  in  the  American  Economy  33-35  (1948). 

7«  National  Union  of  Marine  CooIjs,  90  N.L.R.B.  1099  (1950)  ;  Hunkln-Conl^ey  Constr. 
Co..  95  N.L.R.B.  433  (1901). 

™  119  N.L.R.B.  SS3  (1957).  In  an  earlier  oaf5e  involving  the  same  contract  the  Board 
refused  to  pass  upon  the  validity  of  the  contract  provisions  governing  hiring,  hut  instead 
based  its  decision  upon  evidence  of  discriminatory  administration  of  the  provisions.  Asso- 
ciated General  Contractors,  Inc.,  117  N.L.R.B.  1819  (1957). 

The  Mounfnin  Pacific  stnndards  may  now  have  received  a  legislative  ratification  in 
the  enactment  of  section  705  of  the  Labor-Management  Reporting  and  Disclosure  Act  of 
1959,  73  Stat.  545  (1959),  29  U.S.C.  §  15S(f)  (Supp.  I.  1959).  The  conference  report  on 
that  section  states,  "Nothing  in  such  provision  is  intended  to  restrict  the  api>licability  of 
the  hiring  hall  provisions  enunciated  in  the  Mountain  Pacific  case,  119  N.L.R.B.  at  893, 
or  to  authorize  the  use  of  force,  coercion,  strikes,  or  picketing  to  compel  an.v  person  to 
enter  into  such  prehire  agreements."  H.  Conf.  Rep.  No.  1147,  S6th  Cong.,  1st  Sess.  (1959). 

8"  The  majority  said  : 

We  believe,  however,  that  the  Inherent  and  unlawful  encouragement  of  union  mem- 
bership that  stems  from  unfettered  union  control  over  the  hiring  process  would  be 
negated,  and  we  would  find  an  agreement  to  be  nondiscriminatory  on  its  face,  only 
if  the  agreement  explicitly  provided  that : 

(1)  Selection  of  applicants  for  referral  to  jobs  shall  be  on  a  nondiscriminatory 
basis  and  shall  not  be  based  on,  or  in  any  way  aSEected  by,  union  membership,  by- 
laws, rules,  regulations,  constitutional  provisions,  or  any  other  aspect  or  obligation 
of  union  membership,  policies,  or  requirements. 

(2)  The  employer  retains  the  right  to  reject  any  job  applicant  referred  by  the 
union. 

(3)  The  parties  to  the  agreement  post  in  place  where  notices  to  employees  and 
applicants  for  employment  are  customarily  posted,  all  provisions  relating  to  the 
functioning  of  the  hiring  arrangement,  Including  the  safeguards  that  we  deem 
essential  to  the  legality  of  an  exclusive  hiring  agreement.  119  N.L.R.B.  at  897. 
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Change  in  policy  and  abandonment  of  fonner  rules  are,  of  couree, 
a  familiar  part  of  the  judicial  as  well  as  the  quasi- judicial  process. 
However,  the  proffering  of  advice  on  what  contract  provisions  would 
be  approved  in  future  cases,  as  done  by  the  Board  in  Mountain  Pacific, 
is  at  least  a  very  miusual  aspect  of  either  of  those  processes.  It  has  the 
appearance  of  a  rule  prescribing  conduct  for  future  negotiations  and 
for  contracts  which  are  still  to  be  executed.  It  seems  obvious  that  the 
standards  for  the  future  were  stated  to  avoid  the  flood  of  litigation 
which  would  otherwise  have  followed  to  test  whether  the  announced 
inlierent  illegality  of  clauses  such  as  those  in  the  case  before  the  Board 
might  somehow  be  overcome  through  other  express  contract  provi- 
sions. To  those  who  believed  the  former  rule  to  be  correct  it  would  also 
appear  to  be  an  attempt  to  legislate  additional  restrictions  on  the  sub- 
stance of  collective  bargaining  agreements.^^ 

The  change  in  policy  made  by  the  Board  was  of  major  proportions 
since  it  outlawed  the  hiring  hall  provisions  of  many  contracts,  particu- 
larly in  the  construction  industry.  Condemnation  of  such  clauses, 
coupled  with  a  preexisting  Board  policy  of  lequiring  unions  and  em- 
ployers to  reimburse  employees  for  all  dues  and  fees  collected  under 
an  illegal  union  security  provision,  threatened  both  unions  and  em- 
ployers with  enormous  financial  burdens.*-  This  would  have  been  par- 
ticularly tiiie  if  the  Board,  following  the  judicial  analogy,  had  ap- 
plied the  new  rule  to  all  pending  cases  and  to  all  existing  contracts 
having  clauses  which  would  have  been  valid  under  the  former  rule. 

The  Board  was  in  very  large  part  saved  from  the  necessity  of  assess- 
ing such  harsh  consequences  to  contracts  made  in  reliance  on  the  for- 
mer rule  and  on  events  which  had  already  transpired.^^  Relief  to  un- 
ions and  employers  took  the  form  of  a  moratorium,  declared  by  the 
General  Comisel  of  the  Board,  upon  the  processing  of  charges  based 
upon  illegal  hiring  hall  clauses.  His  original  announcement  was  made 
in  February,  1958 ;  it  established  June  i,  1958,  as  the  date  upon  which 
the  hiring  hall  clauses  in  existing  agreements  had  to  be  brought  into 
conformance  with  the  new  standards  which  the  Board  had  not  yet 
proclaimed!  At  the  end  of  March,  1958,  the  Mountain  Pacific  ma- 
jority opinion  was  handed  down.  In  April,  the  moratorium  period  was 
extended  to  September  1,  1958.  In  August,  the  General  Counsel  an- 
nounced another  extension  to  November  1, 1958,  for  the  benefit  of  those 
employers  and  unions  which  had  made  "genuine  efforts"  to  correct 
their  union  security  and  hiring  arrangements  prior  to  the  September 
1  deadline.  On  November  1,  1958  the  time  for  full  compliance  finally 
arrived.**  In  forai  the  Board  had  done  no  more  than  render  a  quasi- 
judicial  opinion  stating  a  change  of  law  effective  immediately  upon 
contracts  previously  executed.  In  fact,  the  evils  of  a  retroactive  effect 

■^  Compare,  Friendly,  A  Look  at  the  Federal  Administrative  Agencies,  60  Colum.  L. 
Rev.  429,  442-43  (1960). 

^  This  is  the  Board's  so-called  Brown-Olds  remedy,  based  upon  the  remedy  ordered  in 
Plumbers  Union  (Browns-Olds  Plumbing  &  Heating  Corp.),  115  N.L.R.B.  594  (1956). 
The  validity  of  this  remedy  is  to  be  determined  by  the  Supreme  Court  this  term  in  cases 
in  which  certiorari  has  been  granted  to  review  the  conflicting  decisions  of  Courts  of  Ap- 
peals, Local  60.  United  Bhd.  of  Carpenters  v.  NLRB,  cert,  granted,  36.S  U.S.  837  (1960)  ; 
Local  357,  Int'l  Bhd.  of  Teamsters  v.  NLRB,  cert,  granted,  363  U.S.  837  (1960). 

^  It  does  not  appear  that  at  an.v  time  during  the  General  Counsel's  "moratorium" 
that  the  Board  had  any  occasion  to  decide  that  execution  and  enforcement  of  collective 
bargaining  agreement  with  hiring  hall  provisions  lacking  the  required  safeguards  consti- 
tuted violation  of  the  act  in  the  absence  of  evidence  that  it  was  being  enforced  in  a  dis- 
criminatory manner. 

**  For  a  summary  of  these  developments,  see  the  speech  of  Jerome  Fenton,  the  NLRB 
General  Counsel,  before  the  Illinois  State  Bar  Association's  Labor  Law  Section,  43 
L.R.R.M.  40  (1957). 
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of  the  change  in  law  were  avoided  through  the  admmistrative  grace 
of  the  General  Counsel.  In  short,  as  to  parties  other  than  those  in- 
volved in  the  suit  the  change  in  law  was  given  only  prospective  opera- 
tion; such  would  have  been  the  case  if  the  Board  had  engaged  in  rule- 
making under  the  Administrative  Procedure  Act,  setting  a  delayed 
date  for  effectiveness  of  the  new  rules. 

For  the  parties  to  the  Mountain  Pacific  decision  the  result  was  some- 
what different.  They  too  were  spared  the  heavy  burden  of  reimburse- 
ment of  fees  and  dues  collected  under  the  contract,  though  no  explana- 
tion was  given  for  this  leniency.^^  But  their  contract  was  declared 
illegal,  and  they  were  ordered  to  cease  giving  effect  to  it  and  to  post 
notices  to  employees  stating  that  they  would  cease  their  violations  of 
law.  In  short,  though  things  were  not  as  bad  as  they  might  have  been 
for  the  parties  to  that  case,  they  did  play  the  sacrificial  role  the  Board 
assigns  to  parties  whose  cases  are  the  vehicles  for  rule-making  activities 
conducted  in  the  guise  of  quasi- judicial  proceedings. 

Upon  the  Board's  petition  for  enforcement,  and  the  respondent's 
petition  to  review,  the  Mountain  Pacific  case  was  taken  to  the  Court 
of  Appeals  for  the  Ninth  Circuit  as  NLRB  v.  Mountain  Pac.  Chapter- 
of  the  Associated  Gen.  Contractors.,  Inc.^'^  One  of  the  principle  argu- 
ments made  by  Associated  General  Contractors,  but  unmentioned  in 
the  opinion,  was  that  the  Boai'd  had  engaged  in  illegal  legislative  rule- 
making in  the  course  of  deciding  the  case.^^  From  the  failure  of  the 
court  to  deal  directly  with  this  argument  in  its  opinion  conflicting  in- 
ferences may  be  drawn.  Perhaps  the  court  believed  the  argmnent  to  be 
so  unsubstantial  as  not  to  be  worthy  of  detailed  consideration.  On  the 
other  hand,  it  may  have  decided  the  case  upon  other  grounds  to  avoid 
the  difficulties  of  a  novel  and  knottj^  question. 

In  any  event,  the  Ninth  Circuit  viewed  the  matter  differently  than 
the  Board.  Basically,  the  court's  disagreement  with  the  NLRB  was  on 
the  substantive  issue  of  whether  a  hiring  hall  contract  clause  was  legal 
if  it  did  not  state  the  required  limitations  upon  the  union's  powers.  Tlie 
court  did  not  believe  that  the  limitations  were  necessary  for  legality, 
but  believed  instead  that  each  case  should  turn  upon  its  peculiar  facts. 
The  court  recognized  that  an  employer  might  be  held  to  liave  agreed  to, 
and  to  have  enforced,  discriminatory  policies  even  thougli  the  contract 
contained  no  express  discriminatory  provisions.^^  More  to  the  point 
with  which  we  have  been  concerned,  however,  the  court  also  recognized 
that  the  Board's  specialized  knowledge  and  experience  might  qualify 
it  to  attach  peculiar  weight  to  a  certain  type  of  evidence  and  to  draw 
an  inference  in  a  particular  case  that  such  a  tacit  discriminatory  agree- 
ment did  exist.  The  court  said : 

There  seems  to  be  no  valid  reason  why  an  administrative  body 
cannot  progress  from  precedent  to  precedent.  The  Board  has  now 
decided,  in  view  of  its  experience,  that  special  significance  must  be 
given  to  the  failure  to  include  protective  clauses  in  these  contracts. 
But  sucli  a  rule  of  evidence  should  operate  prospectively,  since  the 
burden  is  thereby  shifted.  This  approach  cannot  be  upheld  in  the 

8-'  The  probable  reason  belnar  that  the  General  Counsel,  not  anticipating  a  change  In 
Board  policv,  had  not  requestpd  such  relief. 

so  270  F.2d  425  (9th  Cir.  1959). 

*^  Brief  for  Mountain  Pacific  Chapter  of  the  Associated  General  Contractors  of  America,, 
pp.  17-30.  NLRB  V.  Mountain  Pacific,  270  F.2d  425  (9th  Cir.  1959). 

88  270  F.2d  at  430-31. 
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instant  case.  But  this  Court  sees  no  reason  why  the  doctrine  once 

amiounced  could  not  be  applied  in  future  cases.^^ 
The  cases  were  remanded  to  the  Board  for  further  consideration, 
apparently  of  the  factual  matter — whether  the  employei-s  had  intended 
to  enter  into  and  to  enforce  a  discriminatory  contract  hiring  procedure. 
More  recently  the  Board's  Mountain  Pacific  rule  has  been  rejected 
by  the  Court  of  Appeals  for  the  Sixth  Circuit  in  NLRB  v.  E  <&  B 
Brewing  Co.^°  The  Board  frankly  admitted  in  its  argument  that  it 
had  adopted  a  new  "rule,"  and  that  it  had  abandoned  the  case-by-case 
method  of  determining  whether  the  hiring  hall  arrangement  was 
being  enforced  discriminatorily.  The  court,  having  noted  that  the 
Board  did  not  purport  to  base  this  new  rule  upon  the  rule-making  power 
given  to  it  by  Section  6  of  the  National  Labor  Relations  Act,  bluntly 
stated,*^^  "Perhaps  the  Board  might  have  saved  itself  a  lot  of  trouble  by 
utilizing  this  method  of  making  a  rule."  It  then  proceeded  to  consider 
the  Board's  development  of  the  new  rule  through  the  process  of  ad- 
ministrative adjudication.  Recognizing  that  the  Board's  first  inter- 
pretative decision  used  not  be  its  last,  and  that  administrative  rules 
may  be  changed  retroactively,  the  court  applied  the  familiar  test  of 
whether  the  retroactive  change  of  policy  would  work  a  hardship  al- 
together out  of  proportion  to  the  ends  sought.""  It  found  that  it  would 
work  such  a  hardship;  accordingly,  it  concluded  that  the  Board's 
action  was  "  'agency  action  which  we  are  directed  by  §  10  of  the  Admin- 
istrative Procedure  Act  to  set  aside  an  arbitrary,  capricious,  and  an 
abuse  of  discretion.'  "  "^ 

What  conclusions  may  be  drawn  from  this  resume  of  the  Board's 
change  of  law  concerning  hiring  halls?  The  substantive  rule  which 
the  majority  of  the  Board  desired  to  establish  would  jDossibly  have  re- 
ceived more  favorable  treatment  by  the  Ninth  Circuit  if  it  had  been 
adopted  in  a  formal  rule-making  proceeding  under  the  Administra- 
tive Procedure  Act.  That  court's  comments  on  the  retroactive  applica- 
tion of  the  evidentiary  rule  suggest  that  the  acceptability  of  the  suh- 
stantive  rule  was  certainly  not  increased  by  its  retroactivity.  The 
speculative  comment  of  the  Sixth  Circuit  also  suggests  a  willingness 
to  accept  a  substantive  rule  which  is  formulated  in  accordance  with 
the  Administrative  Procedure  Act  and  made  prospective  only  in  its 
application.  On  the  other  hand,  the  Court  of  Appeals  for  the  First  Cir- 
cuit approved  the  development  of  the  new  rule,  considering  the  effects 
of  the  change  no  different  from  those  which  occur  when,  upon  further 
consideration,  a  court  decides  to  modify  its  earlier  views.^*  The  ulti- 
mate fate  of  the  rule  will  soon  be  decided  by  the  Supreme  Court, 
though  whether  the  manner  of  it  formulation  will  afTect  the  decision 

83  270  F.2cl  at  432. 

9"  276  F.2d  594    (6th  Cir.  1960),  petition  for  cert,  filed,  4i6  Lab.  Rel.  Rep.  402   (U.S., 
July  29,  1960)  (No.  211). 
M  276  F.2d  at  598. 
»2  See  SEC  v.  Chenery  Corp..  332  U.S.  194.  203  (1947). 

93  276  F.ad  at  601.  The  Court  also  held  that  lack  of  notice  that  the  validity  of  the  hiring 
hall  agreement  was  in  issue  deprived  the  Board  of  power  to  pass  upon  the  issue  because 
section  5  of  the  Administrative  Procedure  Act,  60  Stat.  237  (1946),  5  U.S.C.  §  1004  (1958), 
requires  notice  of  the  fact  and  law  involved  in  agency  adjudications.  276  F.2d  at  599.  The 
Board  has  filed  a  petition  for  certiorari  which  is  still  pending,  NLRB  v.  E.  &  B.  Brewing 
Co.,  petition  for  cert,  filed,  46  Lab.  Rel.  Rep.  402  (U.S.,  July  29,  1960)    (No.  211). 

94  NLRB  V.  Local  176,  Bhd.  of  Carpenters,  276  F.2d  583  (1st  Cir.  1960).  The  court 
refused,  however,  to  enforce  that  portion  of  the  Board's  order  applying  a  Broirn-OIds 
remedy,  see  note  79  supra,  on  the  ground  that  to  do  so  with  conduct  which  was  recognized 
to  be  illegal  only  after  it  had  occurred  would  be  an  ex  post  facto  penalty.  276  F.2d  at  586. 


1948 

is  a  matter  of  speculation.^^  In  any  event,  it  seems  clear  beyond  the 
point  of  argmnent  that  the  turmoil  created  by  moratorium  periods  and 
their  extensions  could  have  been  avoided  by  the  use  of  such  rule- 
making procedures. 

Economic  Strikers  and  Rule-Making 

One  matter  upon  which  there  was  substantial  agreement  during  the 
consideration  of  the  Labor-Management  Reporting  and  Reform  Act  of 
1959  was  the  need  for  some  action  to  restore  the  voting  rights  of  eco- 
nomic strikers  whose  positions  have  been  filled  by  replacements  hired 
during  the  strike.  This  had  been  the  rule  applied  by  the  Board  in  ad- 
ministering the  Wagner  Act.  Reasoning  that  until  the  dispute  was  set- 
tled no  one  could  predict  which  would  be  entitled  to  the  job,  it  had 
allowed  both  strikers  and  replacements  to  vote.^^  This  Board-developed 
practice  was  rejected  in  the  Taft-Hartley  Act's  addition  to  Section 
9(c)  providing  that,  "Employees  on  strike  who  are  not  entitled  to  re- 
instatement shall  not  be  eligiJ3le  to  vote."  ^^  It  soon  became  apparent, 
however,  that  this  restriction  upon  voting  by  economic  strikers  placed 
a  potent  union-busting  weapon  in  the  hands  of  employers  willing  to 
utilize  it. 

Supported  by  President  Eisenhower,  the  Senate  Labor  Committee 
recommended  that  the  sentence  added  to  the  National  Labor  Relations 
Act  by  the  Taft-Hartley  amendments  be  deleted. ^^  The  House  pro- 
posed instead  that  limitations  be  imposed  upon  the  holding  of  elections 
following  lawful  strikes  not  called  to  obtain  recognition.^^  The  com- 
promise language  agreed  upon  by  the  conference  was : 

Section   9(c)(3)    of  the   National   Labor  Relations  Act,   as 
amended,  is  amended  by  amending  the  second  sentence  thereof  to 
read  as  follows :  "Employees  engaged  in  an  economic  strike  who 
are  not  entitled  to  reinstatement  shall  be  eligible  to  vote  under 
such  regulations  as  the  Board  shall  jmd  are  consistent  ivith  the 
purposes  and  provisions  of  this  Act  in  any  election  conducted 
within  twelve  months  after  the  commencement  of  the  strike.^"" 
Certainly,  the  specific  mention  of  regulations  suggests  the  use  of  the 
powers  given  the  Board  by  Section  6  of  the  National  Labor  Relations 
Act  to  issue  "in  the  manner  prescribed  by  the  Administrative  Proce- 
dure Act,  such  rules  and  regulations  as  may  be  necessary  to  carry  out 
the  provisions  of  this  Act."  The  suggestion  is  given  additional  force  by 
Section  606  of  the  1959  Act :  "The  provisions  of  the  Administrative 
Procedure  Act  shall  be  applicable  to  the  issuance,  amendment,  or  rescis- 

95  The  validity  of  the  Board's  hiring  hall  rule  is  now  pending  before  the  Supreme 
Court  in  Local  357,  Int'l  Bhd.  of  Teamsters  v.  NLRB,  cert,  granted,  363  U.S.  837  (1960). 
The  opinion  below  by  the  Court  of  Appeals  for  the  District  of  Columbia  contains  no  dis- 
cussion of  effect  of  the  manner  in  which  the  rule  was  formulated.  275  F.2d  646  (D.C.  Cir. 
1960).  On  the  other  hand,  if  the  certiorari  is  granted  on  the  pending  petition  of  the  Board 
in  NLRB  V.  E.  &  B.  Brewing  Co.,  petition  for  cert,  filed,  46  Lab.  Rel.  Rep.  402  (U.S. 
July  29,  1960)  (No  211),  the  latter  question  will  almost  certainly  be  reached  upon 
argument. 

»«  Rudolph  Wurlitzer  Co.,  32  N.L.R.B.  16®  (1941).  The  decision  reversed  the  procedure 
established  by  the  earlier  case,  A.  Satorious  &  Co.,  10  N.L.R.B.  493  (1938),  in  which  only 
the  economic  strikers  were  allowed  to  vote. 

97  61  Stat.  144. 

98  See  S.  Rep.  No.  187,  86th  Cong.,  1st  Sess.  31-33,  56  (1959). 

®9  H.R.  8342,  86th  Cong.,  1st  Sess.,  §  703  (1959),  as  passed  by  the  House,  105  Cong.  Rec. 
15S92  (1959). 

»»  Labor-Management  Reporting  and  Disclosure  Act  of  1959,  §  702,  73  Stat.  542  (1959), 
29  U.S.C.  §  159  (Supp.  I,  1959). 
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sion  of  any  rules  or  regulations,  or  any  adjudication,  authorized  or 
required  pursuant  to  the  provisions  of  this  Act."  ^°^ 

The  Board,  however,  has  apparently  not  seen  fit  to  utilize  its  sub- 
stantive rule-making  powers  in  this  area.  On  the  contrary  the  Board's 
solicitor  indicated  in  a  speech  that  instead  the  Board  will  proceed  to 
develop  the  governing  principles  in  the  course  of  deciding  individual 
cases."-  This  appears  to  be  the  plan,  though  as  the  Solicitor's  speech 
makes  apparent,  a  considerable  number  of  the  problems  involved  have 
been  exposed  by  the  pre-Taf t-Hartley  experience ;  formulation  of  sub- 
stantive niles,  therefore,  could  be  midertaken  with  some  confidence. 


Conclusion  and  Evaluation 

The  NLRB's  view  of  its  activities  as  involving  only  quasi- judicial 
functions,  and  not  substantive  rule-making,  is  obviously  untenable.  The 
Board  has  clearly  abandoned  the  quasi- judicial  approach,  and  has 
engaged  in  substantive  rule-making  with  respect  to  the  standards  gov- 
erning the  exercise  of  its  jurisdiction.  It  likewise  adopted  substantive 
rule-making  as  the  means  of  promulgating  its  revised  contract  bar  doc- 
trine. That  rule-making  has  in  fact  been  the  process  with  respect  to 
craft  severance  in  representation  cases,  or  with  respect  to  the  limita- 
tions upon  hiring  hall  agreements,  is  somewhat  less  certain,  but  here 
too  such  a  conclusion  might  legitimately  be  reached.  The  Board's  view 
that  the  role  which  it  performs  is  one  to  which  the  rule-making  process 
is  not  well  adapted  is  patently  unsomid.  That  process  is  exactly  wliat 
the  Board  has  used  in  at  least  two,  and  possibly  four,  major  areas  of  its 
work.  Indeed,  the  sub  rosa  formulation  of  rules  in  the  guise  of  ad  hoc 
decisions  is  eloquent  testimony  to  the  necessity  of  utilizing  rule-making 
powers  for  effective  discharge  of  the  Board's  obligations. 

Brief  consideration  of  the  work  load  imposed  upon  the  Board  will 
make  apparent  the  impossibility  of  an  ad  hoc  approach  to  the  problems 
with  which  it  deals.  Codification  and  standardization  of  its  substan- 
tive rules  is  a  matter  of  necessity.  During  the  fiscal  year  1959,  12,239 
charges  of  unfair  labor  practices  were  filed  in  the  Board's  twenty-five 
regional  offices.  After  investigation  the  General  Counsel  issued  com- 
plaints in  2,101  cases  involving  unfair  labor  practice  charges.  During 
the  same  year  9,347  petitions  were  filed  for  elections  to  determine  the 
representative  status  of  unions.  The  five  members  of  the  Board  issued 
formal  decisions  in  2,883  cases,  of  which  764  were  the  relatively  com- 
plicated unfair  labor  practice  cases.  At  the  end  of  fiscal  1959  the 
number  of  cases  of  all  types  pending  at  all  procedural  levels  was 
7,655.^°^  By  comparison,  the  nine  members  of  the  United  States  Su- 
preme Court  disposed  of  only  1,787  cases  during  the  1959  term ;  they 

^01  73  Stat.  540  (1959),  29  U.S.C.  §  526  (Supp.  1, 1959). 

^t^  Address  of  James  V.  Constantine,  Briefing  Conference  of  the  Federal  Bar  Association 
and  the  Bureau  of  National  Affairs,  Inc.,  December  10-11,  1959,  4,5  Lab.  Rel.  Rep.  231 
(1959).  See  also  46  Analysis  41. 

The  solicitor  apparently  finds  support  for  the  case-by-case  approach  in  some  remarks  of 
Senator  Kennedy  durinc:  the  Senate  debate.  In  doing  so,  he  appears  to  have  overlooked  the 
statement  of  Senator  Case  of  South  Dakota,  who  made  the  amendment  upon  which  Senator 
Kennedy  was  commenting,  that  the  amendment  "put  in  the  hands  of  the  National  Labor 
Relations  Board  the  power  to  Issue  regulations  consistent  with  the  act,  which  would  define 
the  period  of  time  and  the  status  of  the  striker  who  could  vote."  Ii0,5  Cong.  Rec.  6533 
(1959)  (remarks  of  Senator  Case  of  South  Dakota).  In  any  event,  the  debate  was  directed 
toward  language  found  in  the  Senate  bill  before  the  compromise  language  of  the  act  was 
adopTPo. 

if^24  NLRB  ANN.  Rep.  1-2  (1959). 
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wrote  full  opinions  in  only  115  cases.  The  Court  had  only  356  cases 
remaining-  on  its  docket  at  the  end  of  the  term.^°* 

An  agency  with  a  case  load  as  large  as  that  of  the  NLRB  is  under- 
standably under  great  pressure  to  state  the  full  implications  of  any 
new  development  or  any  departure  from  former  precedents,  even 
though  such  an  explanation  is  not  necessary  to  disposition  of  the  im- 
mediate case.  To  do  otherwise  is  to  invite  additional  litigation  to  deter- 
mine the  extent  of  the  new  Board  policy.  And  in  the  area  regulated 
by  the  NLRB,  clients  are  notably  eager  to  have  counsel  experiment 
freely  in  determining  the  fullest  limits  of  their  powers  and  the  exact 
restrictions  imposed  upon  the  use  of  the  weapons  available  to  those 
whom  they  view  as  economic  adversaries.  Changes  occur  frequently, 
if  not  through  amendment  of  the  statute,  through  adoption  of  a  new 
agency  policy  or  accommodation  of  agency  policy  to  the  mandates 
of  reviewing  courts.  If  new  policies  are  to  be  expressed  in  the  piece- 
meal form  of  statements  no  broader  than  those  necessary  to  disposition 
of  the  immediate  case,  the  caldron  of  litigation  becomes  a  nightmare 
version  of  that  magic  soup-producing  pot  of  nursery  tales  which  flooded 
the  streets  of  the  town.  Moreover,  the  sizeable  field  staff  must  be  in- 
structed in  the  new  policies  so  that  the  tremendous  pending  case 
load  will  not  have  to  be  sent  back  for  reprocessing  after  it  reaches 
the  Board  level.  Finally,  the  Board  deals  with  a  vast  number  of  cases 
involving  similar  problems;  unlike  a  body  having  only  individualized 
and  isolated  contacts  with  those  problems  it  is  in  an  especially  propi- 
tious position  to  issue  pronouncements  involving  broad  generaliza- 
tions. 

The  question  remaining  is  whether  the  Board's  suh  rosa  rule-making^ 
is  a  viable  alternative  to  use  of  the  procedures  set  forth  in  the  Admin- 
istrative Procedure  Act.  Not  a  small  element  to  be  weighed  is  the  pos- 
sibility that  the  Board's  present  rule-making  activity  is  a  violation  of, 
rather  than  an  alternative  to,  those  rule-making  provisions.  One  does- 
not  lightly  reach  the  conclusion  that  a  major  agency  of  government 
has  been  operating  in  violation  of  the  provisions  of  the  Administra- 
tive Procedure  Act.  But  if  the  proposition  is  taken  as  proved,  what 
are  and  have  been  the  consequences?  Beyond  our  concern  for  even 
technical  departure  by  governmental  authorities  from  the  standards 
established  by  law,  the  immediate  threat  is  that  important  programs 
of  the  NLRB,  affecting  a  multitude  of  employee,  union,  and  employer 
interests,  may  be  upset  and  invalidated  upon  court  review. 

The  Administrative  Procedure  Act  provides  a  statutory  basis  for 
invalidating  rules  adopted  without  conformance  to  the  standards  estab- 
lished by  that  Act.  Section  3(a)  of  the  Act  "^  expressly  requires 
publication  in  the  Federal  Register  of  "substantive  rules  adopted  as 
authorized  by  law  and  statements  of  general  policy  or  interpretations 
formulated  and  adopted  by  the  agency  for  the  guidance  of  the  public."' 
It  further  provides:  "No  person  shall  in  any  manner  be  required  to 
resort  to  organization  or  procedure  not  so  published." 

Section  4  of  the  Act  requires  that  notice  of  proposed  rule-making- 
be  published  in  the  Federal  Register,  and  that  interested  persons  be 
afforded  an  opportunity  to  participate  in  rule-making  through  presen- 
ile The  Supreme  Court,  lf>-,9  Term,  74  H\rv.  L.  Rev.  95.  99  (1960). 
i<^  60  Stat.  23S  (1940),  5  U.S.C.  §  1002(a)   (19oS^. 
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tation  of  "written  data,  views,  or  arguments."^  Section  10(e)  of  the 
Administrative  Procedure  Act  ofi'ers  a  sanction  against  a  short-cutting" 
of  this  procedure ;  it  provides  tliat  a  reviewing  court  sliall : 

.  .  .  hold  unlawful  and  set  aside  agency  action,  finding-s,  and 
conclusions  found  to  be  .  .  .  (4)  without  observance  of  proce- 
dures required  by  law.^°' 
At  least  one  Court  of  Appeals  has  held  that  failure  to  publish  a  reg- 
ulation in  the  Federal  Eegister  rendered  it  invalid  even  as  to  one  hav- 
ing actual  notice  of  the  regulation. ^"^  Professor  Davis  is  critical  of  the- 
decision,^°^  and,  as  he  points  out,  other  coui-ts  have  taken  a  different 
view."°  On  the  other  hand,  the  Court  of  Customs  determined  in  a. 
recent  decision  ^^^  that  a  finding  under  the  Antidumping  Act  of  1921 
that  dumping  had  in  fact  occurred  constituted  rule-making  for  the? 
purposes  of  the  Administrative  Procedure  Act.  Having  reviewed  th& 
existing  authorities,  the  court  concluded  that  failure  to  publish  notice 
of  the  intended  rule-making  in  the  Federal  Register  ^^-  invalidated 
tlie  finding  even  as  to  a  party  who  had  actual  notice  of  the  proceedings^ 
and  had  in  fact  participated  in  them.  Noting  that  the  principle  of  i^rej- 
udicial  error  had  been  incorporated  in  the  review  provisions  of  the' 
Administrative  Procedure  Act,  the  court  concluded  that  the  purpose 
of  that  incorporation  was  not  to  repeal  the  express  requirement  that 
notice  of  intended  rule-making  be  published.^^^  Contemplation  of  the- 
chaos  and  confusion,  the  frustration  of  legitimate  private  interests,, 
and  the  calamitous  sacrifice  of  public  interest  in  labor  matters  which 
would  result  from  a  similar  decision  with  respect  to  any  one  of  the 
major  areas  of  NLRB  activity  discussed  above  strongly  counsels 
against  doubtful  circumventions  of  the  rule-making  provisions  of  the 
Administrative  Procedure  Act  wherever  they  are  applicable. 

This  stark  possibility  aside,  the  Board's  failure  to  utilize  rule-mak- 
ing proceedings  presents  few  instances  of  harm  clearly  done  or  of 
opportunities  foregone.  Determination  of  whether  an  agency  sliould 
proceed  in  the  development  of  policy  on  an  ad  hoc  basis  or  through  the 
more  formal  route  of  rule-making  involves  the  exercise  of  judgment 
on  a  multitude  of  factors;  among  them  are  the  nature  of  the  problem 
j)resented,  the  information  available  concei-ning  that  problem,  the 
practicability  of  formulating  from  that  information  a  principle  of 
general  applicability,  the  advantages  to  the  public  gained  from  promul- 
gation of  definitive  guides,  the  necessity  of  speed  in  the  disposition  of 
problems,  the  desirability  of  avoiding  retroactive  changes  of  law,  and 
the  soundness  or  justice  of  the  policy  as  developed  in  one  manner  or 
the  other."^  Such  an  exercise  of  judgment  produces  no  black  and  white 
distinctions;  it  yields  instead  results  which  are  entitled  to  respect  only 
as  the  product  of  an  informed  discretion.^^^ 

i»''f;0  Stat.  2.3S  (1946),  5  U.S.C.  §  100.3  (1958). 

M'  60  Stat.  244  (1946).  5  U.S.C.  §  1009(e)   (10.58). 

"«  Hotch  V.  United  States,  212  F.2d  280  (9th  Cir.  1954). 

^"^  1   Davis  §  6.10. 

""Eastern  Air  Lines.  Inc.  v.  Union  Trust  Co.,  221  F.2cl  62  (D.C.  Cir.  1955^.  rev''<f 
on  other  grounds,  350  U.S.  907  (1955)  ;  Air  Lines  Pilots  Ass'n  Int'l  v.  CAB  215  F.2d 
T??  i2il  Cn:  lit.-i)  :  F'nrii^i  Citrus  Comni  n  v.  United  States,  144  F.  Supp.  517  (N.D.  Fla. 
1956).  aff-d,  .3.52  U.S.  1021  (1957). 

Ill  Elof  Hansson,  Inc.  v.  United  States.  178  F.  Supp.  922  (Cust.  Ct.  1959). 

"2  Required  bv  section  4  of  the  Administrative  Procedure  Act,  60  Stat.  238  (1946) ,  & 
U.S.C.  «  1003  f19.^S). 

"3 178  F.  Supp.  at  930. 

1"  See  Baker.  Policii  B\i  Rule  or  Ad  Hoc  Approach — Which  l^hould  It  Bef,  22  Law  & 
CoxTEMP.  Prob.  658  (1957).  The  leading  case  is,  of  course.  SEC  v.  Cheuery  Corp.,  3.>2; 
U.S.  194    (1947). 

^^^Id,  at  203. 
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It  might  be  thought  that  rules  formulated  pursuant  to  formal  rule- 
making procedures  would  not  receive  that  deference  accorded  rules 
formulated  in  adversary  proceedings  and  developed  over  time  in  a 
case-by-case  process.""  But  that  deference,  of  course,  would  depend  up- 
on the  formulation  having  occurred  in  truly  adversary  proceedings, 
and  not  in  disguised  rule-making  proceedings.  As  has  been  shown,  the 
sweeping  rules  which  are  the  product  of  much  NLKB  litigation  are 
adversary  in  name  only. 

On  a  more  pragmatic  level,  it  seems  clear  that  the  NLRB's  reliance 
on  the  presumably  ad  hoc  policy-making  process  has  done  harm  to  its 
own  program  as  well  as  to  private  and  public  interests  in  general.  For 
example,  while  the  ad  hoc  approach  may  have  been  the  necessary  and 
proper  means  for  developing  early  contract  bar  principles,  it  would 
hardly  appear  necessary  or  even  appropriate  to  a  current  reformula- 
tion of  those  principles.  The  contract  bar  doctrines  were  developed  by 
the  Board  apart  from  the  statute,  and  were  utilized  without  major 
protest  for  as  much  as  twelve  years.  During  the  early  years  the  inter- 
ests of  those  who  had  to  make  agreements  in  reliance  upon  an  unsettled 
law  may  well  have  been  properly  sacrificed ;  the  novelty  of  problems 
in  the  area  made  certainly  improbable  and  a  flexible  experimental 
appi-oach  desirable.  The  necessity  of  continuing  the  experimental  ap- 
proach, with  its  undesirable  consequences  upon  existing  relationships, 
appears  to  vanish  after  twelve  years  of  experiment  and  experience 
Avith  a  problem ;  the  Board  accumulated  a  w  ealth  of  basic  data  upon 
which  broad  principles  and  general  rules  could  be  formulated  with  a 
certainty  that  formerly  was  lacking.  In  short,  this  was  not  one  of  those 
instances  where,  in  the  words  of  the  Supreme  Court,"^  an  ad  hoc  ap- 
proach, with  its  necesarily  retroactive  application,  could  be  justified 
because  "the  mischief  of  producing  a  result  which  is  contrary  to  a 
statutory  design  or  to  legal  or  equitable  principles  .  .  .  [was]  greater 
than  the  ill  effect  of  the  retroactive  application  of  a  new  standard." 

Also,  failure  to  use  the  rule-making  process  may  actually  have  a 
deleterious  effect  on  the  substantive  standards  finally  formulated; 
these  may  be  less  sound  or  just,  even  in  their  future  operation.  For 
example,  the  Board  did  invite  the  filing  of  amicus  briefs  in  the  con- 
tract bar  cases."^  But  it  is  doubtful  that  an  amicus  brief,  the  argu- 
ments of  which  have  been  oriented  to  problems  presented  in  the  factual 
context,  of  a  particular  case,  could  approach  in  value  the  critical  anal- 
ysis which  might  have  been  given  to  a  set  of  rules  covering  the  multi- 
tude of  problems  disposed  of  in  the  contract  bar  decisions,  which  would 
have  been  proposed  by  the  NLRB  if  it  had  compiled  %yith  the  Ad- 
ministrative Procedure  Act.  Here  was  a  golden  opportunity  to  permit 
public  participation  in  the  discussion  of  proposed  rules  derived  from 
basic  data  available  to  all  in  reported  Board  decisions.  Moreover,  the 
experience  and  vantage  point  of  private  parties  might  have  enabled 
them  to  joint  out  defects  in  the  details  of  the  proposed  rules,  or  un- 

■^'^Cf  Skidmore  v.  Swift  &  Co.,  323  U.S.  134,  139  (1944)  ;  Flshgold  v.  Sullivan  Drydock 
&RepairCorp.,  328  U.S.  275,  290  (1946).  .    „  .     ,,       ..,,,,.     x.    ,       ,   ^^    •„ 

"'PEC  V  Chenery  Corp.,  Httpra  note  114  ;  c/.  Friendly,  A  Look  at  the  Federal  Adrmn- 
istrntive  Agenciefi,  60  Clum.  L.  Rev.  429,  437  (1960). 

lis  See  note  42  supra. 
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foreseen  and  undesirable  consequences  likely  to  result  from  tlieni."^ 
Indeed,  viewing  the  Board's  policy  formulation  activities  as  a  whole 
one  wonders  whether  amicus  briefs  can  ever  aid  that  agency  in  formu- 
lating broad  and  detailed  policies  as  effectively  as  the  wide-ranging 
public  criticism  and  analysis  that  is  possible  in  rule-making.  The  "pre- 
cision of  the  analysis  and  coimnents  made  must  vary  with  the  spec- 
ficity  of  the  proposal  commented  upon.  The  peculiar  facts  of  a  par- 
ticular case  and  the  issues  thereby  suggested  in  the  light  of  former 
precedents  must  be  a  poor  substitute  for  exposure  of  the  more  detailed 
rules  mider  consideration.  In  addition,  parties  filing  amicus  briefs  may 
well  feel  themselves  restricted  to  the  record  compiled  by  others,  and 
thus  refrain  from  introducing  additional  data  bearing  on  the  question. 
And  amici  are  certainly  not  likely  to  appear  and  offer  assistance  in  the 
compilation  of  a  record  before  a  trial  examiner. 

Morever,  an  agency  which  views  as  its  role  the  formulation  of  policy 
solely  upon  an  ad  hoc  basis  may  neglect  entirely  to  seek  the  advice  and 
comments  of  other  interested  parties  in  making  a  decision  of  momen- 
tous importance.  Thus,  the  decision  in  the  leading  hiring  hall  case, 
Mountain  Paci-fic^'^-°  appears  to  have  been  made  without  tlie  assistance 
of  amicus  briefs.  To  the  extent  that  stare  decisis  controls  agency  action 
in  subsequent,  similar  cases,  the  assistance  given  to  the  Board  when 
policy  is  formulated  in  this  mamier  is  limited  to  the  imagination  and 
ability  of  the  particular  coimsel  who  happen  to  be  involved  in  the  pro- 
ceeding. And  if,  as  may  have  been  the  case  in  Mountain  Pacifc^'^  those 
counsel  are  not  informed  of  the  full  scope  of  the  change  under  consid- 
eration, even  they  cannot  offer  their  best  efforts. 

If  the  foregoing  observations  are  sound,  it  would  appear  that  the 
NLRB's  rule  or  policy  formulating  procedures  have  suffered  from  a 
lack  of  public  participation,  the  value  of  which  even  the  Board  has 
recently  recognized.^^-  What  has  been  the  effect  of  suh  rosa  rule-mak- 
ing upon  its  strictly  quasi-judicial  processes?  They,  too,  may  have  suf- 
fered, though  probably  not  to  the  same  extent. 

"»  For  example,  in  Boston  Gas  Co.,  129  N.L.R.B.  No.  46  (1960),  the  Board  held  a  contract 
invalid  as  a  bar  because  its  dues  cheekoflE  provision  required  an  employee  to  serve  notice 
of  revocation  of  his  dues  checkoff  authorization  on  the  union  in  addition  to  his  notice  to 
the  employer.  According  to  the  AFI^CIO's  Industrial  Union  Department,  adherence  to  this 
ruling  will  deprive  almost  all  contracts  of  bar  status  because  most  unions,  relying  on  i» 
1948  interpretation  given  by  the  Justice  Department  to  the  pertinent  section  of  the  Taft- 
Hartley  Act,  have  negotiated  contracts  with  provisions  reciuiring  such  notification,  47 
Lab.  Rel.  Rep.  1  (1960).  The  Board  has  granted  a  rehearing  in  the  case,  47  Lab.  Rel.  Rep. 
41  (1960). 

For  another  example,  see  the  order  amending  the  proposed  form  for  a  union  security 
clause  originally  suggested  in  Keystone  Coat.  Apron  &  Towel  Supply  Co.,  43  L.R.R.M. 
1251  (1959).  See  also  William  Wolf  Bakery,  Inc.,  122  N.L.R.B.  630  (1958). 

120  119  N.L.R.B.  883  (1957). 

^"^  See  note  85  supra  and  accompanying  text. 

122  See  text  accompanying  notes  8-10  supra.  In  addition  to  those  indications  that  the 
public  participation  possible  through  acceptance  of  amicus  briefs  has  been  useful,  com- 
ments on  delegations  of  authority  to  regional  directors  to  determine  appropriate  units  in 
representation  cases  were  solicited  from  various  parties,  NLRB  Press  Release  R-62S.  Sep- 
tember 18,  1959.  44  L.R.R.M.  465  (1959),  even  though  such  a  delegation  would  probably 
be  exempt  as  a  matter  of  internal  management  or  agency  organization  within  the  meaning 
of  §4(a)  of  the  Administrative  Procedure  Act,  60  Stat.  239  (1946).  5  U.S.C.  §  lOOSU) 
(1958).  The  'General  Counsel  issued  an  invitation  to  certain  trade  organizations  and  labor 
unions  to  meet  with  him  to  discuss  problems  in  connection  with  implementing  the  amend- 
ments of  the  National  Labor  Relations  Act  made  by  the  Labor-Management  Reporting 
and  Disclosure  Act  of  19.i9.  NI.RB  Press  Release  R-6."0.  OetnliPr  4.  1959,  44  L.R.R.M. 
521  n959).  P.oard  Member  .Tenkins.  serving  as  chairman  of  a  committee  to  review  Board 
procedures  also  requested  views  of  interested  parties  outside  the  agency.  NLRB  Press 
Release  R-6315,  though  procedural  rules  are  exempt  from  the  rule-making  provisions  of  the 
Administrative  Procedure  Act  by  §4(a),  60  Stat.  239   (1946),  5  U.S.C.  §  1003(a)    (1958). 
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A  principal  advantage  of  the  ad  hoc  approach  is  that  it  permits  con- 
sideration of,  and  adjustment  for,  the  individual  differences  and  fac- 
tors found  in  particular  cases.  Under  the  Board's  current  practices  the 
parties  to  the  proceedings  selected  as  the  vehicles  for  announcement  of 
changes  in  policy  find  themselves  swept  into  a  maelstrom  of  argument 
-ranging  far  beyond  the  facts  of  immediate  concern  to  them.  In  such  a 
situation  attention  is  not  likely  to  be  directed  to  the  peculiar  aspects  of 
what  might  otherwise  be  a  relatively  unimportant  case.  Confirming 
this  suspicion  is  the  fact  that  courts  have  found  occasion  to  criticize  the 
Board  for  its  failure  to  consider  the  peculiar  and  distinguishing  fac- 
tors of  particular  cases  involving  its  contract  bar  doctrine,^-^  craft 
severance  principles,^-*  and  hiring  hall  agreements.^-^ 

The  flexibility  and  experimentation  w^hich  are  major  virtues  of  the 
'od  hoc  approach  appear  to  have  been  lost  in  the  rigidity  of  standards 
announced  in  the  supposedly  ad  hoc  determinations.  Indeed  one  won- 
ders whether  there  would  not  be  greater  flexibility  if  the  standards 
were  announced  in  rules  which  through  their  generality,  suggested  the 
possibility  of  departures  in  compelling  circumstances.  Any  such  loss 
of  flexibility  puts  off  the  experimentation  and  development  supposedly 
enjoyed  in  ad  hoc  procedure  until  the  next  occasion  upon  which  the 
quasi-judicial  forms  are  consciously  distorted  in  the  undertaking  of  a 
new  legislative  program. 

In  addition,  as  has  been  seen,  the  loss  of  flexibility  in  each  category  of 
cases  has  also  entailed  a  sacrifice  of  private  interests  resulting  from  a 
retroactive  change  in  standards.  The  courts  liave  upon  occasion  ])alked 
at  approval  of  ih^  retroactive  changes.^^*^  Moreover,  selection  of  an  in- 
dividual case  as  the  vehicle  for  announcing  a  policy  change  has  usually 
resulted  in  substantial  delay  in  the  disposition  of  that  case,  inflicting 
upon  the  parties  to  that  case  the  attendant  turmoil  and  uncertainty 
w^hich  normally  accompanies  unsettled  labor  problems.^-'  The  delay 
and  uncertainty  caused  by  this  adherence  to  the  judicial  fiction  seems 
particularly  w^asteful  unless  the  pre-existing  rules  produced  intolerable 
results.  Even  so,  upon  occasion  the  issuance  of  press  releases  stating 
new"  policies  has  given  evidence  that  changes  through  rulemaking  could 
have  been  accomplished  wdth  greater  speed  and  more  expeditiously 
than  through  policy  formulation  on  an  ad  hoc  basis.^-® 

Finally,  the  question  arises  of  whether  the  Board's  adherence  to  qua- 
si judicial  forms  encourages  litigation  by  those  who  hope  that  some 
peculiar  fact  of  their  case  will  take  it  out  of  a  rule,  the  general  applica- 
bility of  which  is  somew^hat  clouded  by  its  l)eini>:  enshrouded  in  the  fac- 
tual context  of  a  particular  case.^-^  Formalized  rules,  of  course,  provide 
more  definite  guides  to  conduct.  To  the  extent  that  parties  affected  by 
formalized  rules  can  challenge  them  by  direct  action  against  the 

^^  Local  476,  Industrial  Workprs  v.  McLeod,  supra  note  60. 

^^  NLRB  V.  Pittsburgh  Plate  Glass  Co.,  supra  uote  60. 

'^  NLKB  V.  Associated  General  Contractors,  suiira  note  f^.^  ;  NLRB  v.  E.  &  B.  Brewing  Co., 
supra  note  S7.  But  c/.  NLRB  v.  Local  176,  Bhd.  of  Carpenters,  supra  note  9L 

'^"'^  E.g.,  NLRB  V.  Associated  General  Contractors,  supra  note  S."  :  NLRB  v.  E.  &  B. 
Brewing  Co..  supra  note  87.  For  two  additional  examples  of  Board  failure  traceable  to  its 
attempt  to  give  retroactive  effect  to  a  policy  change,  see  NLRB  v.  Guv  F.  Atkinson  Co., 
lf>5  F.2d  141  fOth  Cir.  10.52)  :  NLRB  v.  International  Bhd.  of  Teamsters,  22.5  P.2d  ?AS 
(Sth  Cir.  105.5).  But  see  NLRB  v.  Guernsey-JMuskingum  Elec.  Cooperative.  Inc.,  47  L.R. 
K.M.  2260  (6th  Cir.  1060)  ;  NLRB  v.  Pease  Oil  Co.,  279  F.2d  135  (2d  Cir.  1960). 

''-'  See.  e.g.,  text  accompanying  notes  45,  46  .'supra. 

'-■'  See,  e.g.,  text  accompanying  notes  .S2,  36  and  77  supra. 

'^^  Cf.  Baker,  Policy  Bii  Rule  or  Ad  Hoc  Approach — Which  Should  It  Bet,  22  Law  &  Co.v- 
TE.MP,  Pkob.  65S,  664  (1957). 
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fieency/^"  use  of  the  formal  rulemaking  process  may  invite  more  liti- 
gation than  would  the  ad  hoc  policymaking  process,  which  can  be  chal- 
lenged only  by  tempting  a  violation  of  the  rule  with  its  attendant  pen- 
alties. On  the  other  hand,  formal  rules  made  specifically  under  the 
powers  granted  by  section  6  of  the  NLRA  might  be  less  subject  to 
i-eversal  on  judicial  revicAV ;  they  could  be  regarded  by  courts  as  what 
have  been  called  legislative  iiiles — promulgated  under  a  congressional 
grant  of  legislative  power — and  thus  immune  from  review  so  long  as 
they  are  within  that  grant  of  power."^  Whetlier  ad  hoc  rules  could 
gain  the  benefit  of  section  6  authorization  seems  doubtful,  since  Con- 
gress has  expressly  conditioned  that  grant  of  power  on  compliance 
with  A.P.A.  procedures.  Of  course,  even  ad  hoc  rules  have  received  the 
benefit  of  deference  which  courts  have  traditionally  given  policy  deter- 
minations based  on  the  cumulative  experience  of  the  NLRB.^^-  But  the 
Board's  rex^ord  with  policies  so  formulated  has  not  been  a  complete  suc- 
cess.^^^  If  to  an  appraisal  of  the  comparative  abilities  of  the  courts  and 
the  agency  there  were  added  the  factors  that  the  rule  had  been  exposed 
to  criticism  of  those  to  be  governed  by  it,  that  it  lacked  retroactivity, 
and  that  it  was  stated  in  a  form  and  generally  which  eliminated  the 
suspicions  of  particularized  justice  or  injustice,  the  result  might  well 
1)6  a  more  discouraging  immunity  to  judicial  reversal.^-"* 

The  possible  avoidance  of  litigation  should  in  itself  be  a  substantial 
cause  of  concern  for  an  agency  which  has  ado]Dted  disguised  rule-mak- 
ing procedures  to  avoid  the  burden  of  ad  hoc  litigation.  In  this  respect, 
the  Board's  insistence  that  policy  with  respect  to  the  voting  rights  of 
economic  strikers  be  formulated  in  adjudication  ^"*  has  overtones  of  a 
masochistic  determination  to  suffer  under  a  massive  caseload. 

On  the  Board's  behalf  it  should  be  noted  that  other  factors  have 
operated  to  mitigate  the  consequences  of  its  non-compliance  with  the 
provisions  of  the  Administrative  Procedure  Act.  The  specialized 
nature  of  labor  laAv  practice  and  the  publicity  given  through  special- 
ized labor  reporting  services  to  impending  Board  action  have  probably 
produced  as  much  or  more  awareness  of  the  intended  action  as  is 
achieved  b}^  many  other  agencies  which  publish  notice  of  intended 
rule-making  in  the  Federal  Register.  Very  few  persons  active  or  in- 
terested in  the  labor  area  are  likely  to  have  been  misled  by  the  absence 
of  rules  in  the  Code  of  Federal  Regulations.  Complications  of  sub- 
stantive law  are  necessarily  so  complex  that  the  desire  for  a  simple 
code  intelligible  to  the  untrained  layman  must  be  abandoned  as 
unrealistic.'^^ 


"';  Cf.  CBS  V.  United  States,  31Q  U.S.  407  (1942). 

1"!  American  Tel.  &  Tel.  Co.  v.  United  States.  299  U.S.  232  (1936)  ;  NBC  v.  United 
States,  319  U.S.  190  (1943)  :  1  D.wis  §  5.03,  at  29S-306.  But  cf.  Addison  v.  Holly  Hill 
Fruit  Prods..  Inc..  322  U.S.  607  (1944). 

132  See,  e.g..  Radio  Officers'  Union  v.  NLRB,  .347  U.S.  17,  4S-49  (1954)  :  NLRB  v.  Seven- 
Up  B.ittlins  Co.,  .344  U.S.  344.  .348  (1952)  ;  Republic  Aviation  Corp.  v.  NLRB,  324  U.S. 
793,  SOO-03  (1945).  For  a  discussion  of  tliis  relationship,  see  San  Dieg-o  Building  Trades 
Council  V.  Garmon,  359  U.S.  236,  242-43  (1959). 

^■^■■E.fj..  NLRB  V.  Insurance  Agents'  Int  1,  361  U.S.  477  (1960)  ;  NLRB  v.  Babcock  & 
Wilcox  Co.,  351  U.S.  105   (1956)  ;  NLRB  v.  American  Nat'l  Ins.  343  U.S.  395  (1952). 

1^  See  Jaffe,  Judicial  Review,  69  Harv.  L.  Rr.v.  239,  272-76  (1955). 

i-'-'  However,  the  purposes  of  the  Federal  Register  Act.  49  Stat.  500  (1935) ,  44  U.S.C.  §  -303 
(195S),  and  the  Administrative  Procedure  Act  are  frustrated  to  the  extent  that  admin- 
istrative rules  or  regulations  of  general  applicability  cannot  be  found  in  the  Code  of  Fedi-raT 
Regulations.  Absence  of  a  comprehensive  code  stating  the  rules,  substantive  as  well  as  pro- 
cedural, of  any  agency  contributes  its  bit  to  fraetionalization  of  the  legal  profession  into 
groups  of  specialists,  each  familiar  with  general  policy  pronouncements  made  by  a  par- 
ticular agencv  jn  allegedly  oil  hoc  decisions,  but  unable  to  work  into  other  areas  of  special- 
ization. Cf.  HoRSKY,  The  Washington  Lawyer  95-97  (1952). 
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On  final  evaluation,  however,  it  appears  that  the  Board's  reluctance 
to  utilize  formal  rule-making  procedures  constitutes  an  unfortunate 
failure  to  realize  the  advantages  of  the  administrative  process  avail- 
able to  an  agency  with  both  quasi-judicial  and  rule-making  powers. 
That  failure  has  already  involved  the  Board  in  difficulties  with  its 
substantive  objectives.  The  possibility  that  an  entire  area  of  Board 
activity  may  be  unsettled  through  its  failure  to  comply  with  the  Ad- 
ministrative Procedure  Act  provides  a  strong  caution  against  con- 
tinuance of  disguised  rule-making  activity.  An  intelligent,  selective 
adoption  of  rule-making  procedure  would  aid  the  Board  in  the  ad- 
ministration of  the  Act,  and  would  ensure  greater  success  in  the 
achievement  of  its  objectives. 

In  conclusion,  a  few  general  observations  may  be  made  on  the  cur- 
rently debated  subjects  of  p<>licy  formulation  and  judicialization  of 
the  administrative  process.  Unlike  the  Hector  Memorandum,  the  com- 
plaint here  made  is  not  that  the  NLRB  has  failed  to  formulate  policies 
or  to  apply  those  policies  after  formulation.  Indeed,  the  evidence  is  to 
the  contrary.  In  the  case  of  the  NLKB  then,  a  combination  of  the 
adjudicatory  and  legislative  functions  has  not  prevented  policy  formu- 
lation. On  the  contrary,  the  combination  of  functions  has  been  of  assist- 
ance in  developing  policies  which  could  not  have  been  sensibly  out- 
lined without  the  exploratory  work  done  on  an  ad  hoc  basis.  The 
details  of  the  policies  in  either  the  contract  bar  doctrine  ^^^  or  the  juris- 
dictional standards  surely  would  not  have  occurred  to  one  formulating 
policy  on  an  a  priori,  basis.  The  same  observation  seems  sound  with 
respect  to  hiring  halls.  Inevitably,  part  of  policy  formulation  must  be 
given  to  the  authority  which  adjudicates.  Moreover,  the  necessity  of 
reformulating  policies  which  the  Board  has  experienced  in  adjudica- 
tion confirms  Professor  Jaffe's  observation  that  the  discretion  used  in 
formulating  rules  cannot  be  used  but  once  and  then  put  back  in  the 
box.^^''  A  continuous,  sensitive  response  to  the  problems  of  government 
is  desirable  on  the  part  of  the  adjudicating  authority.  Any  attempt  to 
transfer  policy  formulation  to  another  body  would  involve  a  substan- 
tial sacrifice  of  a  coordinated  approach  and  probably  would  be  doomed 
to  fail. 

On  the  other  hand,  the  NLEB's  exclusive  reliance  upon  an  ad  hoc 
approach,  while  outwardly  an  acceptance  of  judicialization  of  the 
administrative  process,^^^  has  produced  grossly  unsatisfactory  results. 
Probably  one  would  find  similar  results  wherever  the  potential  num- 
ber of  cases  is  large,  changes  are  frequent,  the  interests  regulated  are 
militant  and  litigious,  and  an  agency  staff  is  in  need  of  policy  direc- 
tives. Such  a  judicialization  is  certainly  not  the  solution  to  the  prob- 
lems which  have  raised  the  present  del)ate.  Indeed  it  establishes  that 
in  at  least  some  areas  advocacy  of  an  intelligent  use  of  the  combined 
powers  of  adjudication  and  rule-making,  though  a  traditional  and  per- 
haps unexciting  proposal,  has  a  greater  appeal  than  a  novel  and  more 
drastic  attack  upon  the  problems  of  the  administrative  process. 

^^  See  note  48  supra. 

1ST  Jafpe,  Basic  Issue:  An  Analysis,  30  N.T.U.L.  Rev.  127.3,  1285   (1955). 

w  The  appearance  of  ,1udielallzation  Is  further  heightened  by  the  separation  of  the 
proseeutory  function  under  the  jurisdiction  of  an  Indepedent  General  Counsel,  29  U.S.C. 
153(d). 
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The  advisory  panel  was  established  pursuant  to  a  resolution  of  the 
Senate  on  February  11,  1969.  Dr.  Clark  Kerr,  one  of  the  original 
members,  was  forced  to  resign  by  ill  health  and  his  place  was  taken  by 
Dr.  George  W.  Taylor.  The  other  members  have  served  from  the 
beginning. 

The  panel  met  in  Washington  twice  a  month  during  March,  April, 
discussion  ranged  over  all  aspects  of  labor-management  relations  law. 
In  September,  however,  the  Congress  anticipated  the  panel's  report 
by  enacting  major  amendments  to  the  Labor-Management  Relations 
Act.  The  amendments  cover  topics  which  had  been  the  primary 
objects  of  the  panel's  attention;  for  example,  Federal-State  relations, 
secondary  boycotts,  organizational  picketing  and  the  right  of  economic 
strikers  to  vote  in  NLRB  elections.  The  panel  concluded  that  no 
constructive  purpose  would  be  served  by  a  report  upon  subjects  upon 
which  Congress  had  so  recently  acted. 

1  Professor  Tavlor  replaced  Dr.  Clark  Kerr,  who  was  forced  to  resign  because  of  illness 
on  March  18,  1958. 
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The  recent  legislation,  however,  was  not  addressed  to  the  or^janiza- 
tion  and  procedure  of  the  National  Labor  Relations  Board.  The 
efficient  operation  of  the  Board  is  a  matter  of  grave  concern  through- 
out the  held  of  labor-management  relations.  The  panel  therefore 
resumed  its  work  upon  this  aspect  of  its  assignment  and  prepared  this 
report  together  with  the  attached  draft  of  a  bill  to  implement  its 
recommendations. 

The  advisory  panel  unanimously  recommends  the  enactment  of 
this  legislation.  The  members  also  unanimously  join  in  the  recom- 
mendations and  substance  of  the  report. 

A.   INTRODUCTORY 

A  mnior  weakness  in  the  labor-management  relations  law  is  the 
long  delay  in  contested  NLRB  proceedings.  The  average  time  be- 
tween the  filing  of  a  petition  for  investigation  and  certification  of 
representatives  and  an  effective  NLRB  decision  directing  an  election 
is  85  days  unless  all  parties  agree  to  a  consent  election.^  The  election 
may  not  be  held  for  some  time  thereafter.  After  the  election  there 
may  be  objections  and  further  hearings  before  a  certification  is  issued. 
The  total  average  time  is  110  days."  Strikes  may  occur,  the  em- 
ployer's business  may  be  heavily  damaged,  or  the  union  may  wither 
and  die  within  such  a  period.  A  contested  unfair  labor  practice  case 
consumes  an  average  of  475  ^  days  from  the  filing  of  the  cliarge  to  the 
Board  decision;  it  takes  an  additional  396  days  for  the  typical  case 
to  reach  the  stage  of  an  effective  judicial  decree  compelling  com- 
pliance with  the  act.'*  The  total  elapsed  time  is  2  years,  4  months, 
and  20  days.  In  labor-management  relations  justice  delayed  is  often 
justice  denied.  A  remedy  granted  more  than  2  years  after  the  event 
will  bear  little  relation  to  the  human  situation  which  gave  rise  to  the 
need  for  Government  intervention. 

A  second,  equally  important  cause  of  dissatisfaction  is  the  institu- 
tional approach  to  the  decision  of  cases  which  tends  to  substitute 
bureaucratic  redtape  for  the  personal  participation  and  responsibility 
of  NLRB  members.  The  Taft-Hartley  Act  was  intended  to  promote 
judical  methods  in  the  disposition  of  cases,  although  the  analogv  to 
the  courts  is  imperfect,  but  the  objective  has  not  been  acomplished 
largely  because  of  the  inordinate  pressure  upon  the  time  of  NLRB 
members.  A  number  of  the  panel's  recommendations,  as  explained 
below,  are  aimed  at  relieving  the  members  from  administrative  duties 
and  ti-ivial  cases  so  that  they  can  personally  decide  the  larger  cases 
without  having  to  place  excessive  reliance  upon  staff. 

A  third  problem  results  from  the  repeated  controversies  between  the 
Board  and  the  General  Counsel.  They  have  hampered  the  adminis- 
tration of  the  act.  The  time  spent  in  avoiding  or  resolving  issues 
between  the  Board  and  the  General  Counsel  has  also  deprived  members 
of  valuable  time  which  might  be  spent  in  preparing  decisions.  Since 

1  This  figure  is  talten  from  exhibit  1-1  of  a  report  submitted  to  the  National  Labor  Rela- 
tions Board  on  Jan.  15,  1959,  by  McKinsey  &  Co..  Inc.,  management  consultants.  Herein- 
after the  report  will  be  identified  as  McKinsey  report. 

2  McKinsey  report,  exhibit  3-4. 

3  Id.,  exhibit  1-1. 

*  Memorandum  dated  Feb.  11,  1959,  from  Hon.  Boyd  I^eedom.  NT>RB  Chairman,  to  a 
member  of  the  staff  of  the  Senate  Committfe  on  Lalior  and  Public  Welfare.  The  figure  is 
the  median  time  for  cases  decided  in  the  fiscal  year  1957. 
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this  reason  for  dealina:  with  basic  problems  of  KLRR  or^janizntion 
concerns  the  fnndamental  cliaracter  of  the  agency,  it  will  be  considered 
before  discussinir  the  causes  and  remedies  for  delay  and  the  institu- 
tional decision  of  cases. 

B.    BASIC    ORGANIZATION 

The  administration  of  the  'Wagoner  Act  was  vested  in  a  National 
Labor  Relations  Board  made  up  of  three  members.  The  Board  ap- 
pointed its  own  General  Counsel.  The  appointment  and  direction  of 
the  staff,  both  in  Washin^on  and  in  the  regional  offices,  were  vested 
in  the  Board.  The  Board  handled  all  aspects  of  both  unfair  labor 
]:)ractices  and  questions  of  representation.  Thus  the  same  agency 
determined  what  cases  to  prosecute,  conducted  the  prosecution,  and 
rendered  the  decision. 

The  original  pattern  of  NLRB  organization  was  not  essentially  dif- 
ferent from  other  administrative  agencies  like  the  Interstate  Commerce 
Commission  and  Federal  Trade  Commission,  although  possibly  the 
volimie  of  cases  to  be  adjudicated  gave  rise  to  so  large  a  Review  Divi- 
sion that  it  began  to  dominate  the  Board's  decisions.  In  practice 
the  prosecuting  and  adjudicating  functions  were  separated  by  internal 
divisions  in  the  staff.  The  functions  merged  only  in  the  small  per- 
centages of  cases  in  which  the  Board  members  themselves  decided 
whether  a  complaint  should  issue,  regardless  of  whether  this  was 
intrinsically  fair  the  emotional  charter  of  labor-management  dis- 
cussions, the  controversies  attendant  upon  the  grovrth  of  strong  unions 
and  the  spread  of  collective  bargaining,  and  the  suspicion  of  adminis- 
trative bias,  all  lent  color  to  the  criticism  that  one  body  was  acting 
as  prosecutor  judge  and  jury. 

The  Taft-Hartley  amendments  met  the  criticism  by  making  a  fur- 
ther separation  between  the  prosecuting  and  adjudicating  functions. 
They  created  the  office  of  the  General  Counsel  to  be  filled  by  the 
President  for  a  tenn  of  4  years  with  the  advice  and  consent  of  the 
Senate.  The  General  Counsel  was  given  the  power  to  issue  or  with- 
hold complaints  and  the  entire  legal  staff,  except  legal  assistants 
appointed  to  assist  Board  members  prepare  their  decisions,  was  placed 
under  his  supervision.  The  Board  was  continued  as  an  administrative 
agency  vested  with  powers  to  adjudicate  complaints  of  unfair  labor 
practices  and  apparently  it  was  left  with  ful  responsibility  for  han- 
dling all  aspects  of  questions  of  representation  including  the  actual 
conduct  of  elections.  The  statute  does  not  specify  whether  the  Board  or 
General  Counsel  should  have  charge  of  the  field  offices  or  the  Wash- 
ington staff  excepting  attorneys.  It  also  leaves  open  all  questions  con- 
erning  the  respective  powers  and  duties  of  the  Board  and  General 
Counsel  in  the  enforcement  and  review  of  orders  both  through  volun- 
tarv^  compliance  and  in  the  courts. 

In  an  effort  to  resolve  these  questions  and  establish  a  workable 
arrangement  the  Board  delegated  a  number  of  its  nonadjudicatory 
functions  to  the  General  Counsel. 

Since  1947  several  controversies  between  the  General  Counsel  and 
the  Board  have  become  sufficiently  bitter  to  erupt  into  public  view. 
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Even  during  quieter  periods  nettlesome  issues  were  constantly  arising. 
The  most  troublesome  problems  have  been : 

(1)  The  formulation  of  policy  concerning  the  exercise  or  declination 
of  jurisdiction. — At  one  time  the  General  Counsel  took  the  view  that 
he  alone  had  power  to  decide  in  unfair  labor  practice  cases — when 
XIvEB  jurisdiction  should  be  asserted  and  when,  if  ever,  it  should  be 
declined  upon  the  ground  that  cases  which  affected  interstate  com- 
merce had  such  slight  effect  as  not  to  warrant  the  exercise  of  jurisdic- 
tion. The  Board  also  asserted  the  same  power.  The  General  Counsel 
applied  one  view  to  unfair  labor  practice  cases  and  the  Board  applied 
another  standard  to  petitions  for  an  election.  Later  the  Board  began 
dismissing  unfair  labor  pracfioo  cases  bi'ought  by  the  General  Counsel 
upon  the  ground  that  the  unfair  labor  practices  did  not  have  sufficient 
effect  upon  interstate  commerce  to  w^arrant  the  Boards  invention.^ 
Ultimately  the  General  Counsel  acquiesced  in  the  Board's  approach. 

(2)  Enforcement  and  revieio  of  NLRB  orders. — After  the  Board 
passed  an  order  controversies  sometimes  arose  between  the  Board 
and  General  Counsel  concerning  its  legality.  There  were  disputes  as  to 
who  had  the  responsibility  for  determining  whether  there  was  suf- 
ficient compliance  with  the  Board's  order.  The  General  Counsel  has 
also  demurred  at  defending  in  court  orders  passed  by  the  Board  over 
his  objection  or  upon  a  rationale  which  he  regarded  as  unsound. 

(3)  Intei^elationships  between  questions  of  representation  and  un- 
fair labor  practice  cases. — The  Taft-Hartley  amendments  apparently 
vest  in  the  General  Counsel  the  entire  responsibility  for  prosecuting 
unfair  labor  practice  cases  while  the  Board  retains  final  authority 
over  all  aspects  of  representation  proceedings.^  Occasionally  the 
determination  of  a  question  of  representation  has  turned  upon  an 
issue  whicli  ought  to  be  contested  in  an  unfair  labor  practice  pro- 
ceeding. Between  1947  and  1959,  for  example,  replaced  strikers 
were  permitted  to  A^ote  in  an  NLRB  election  only  if  they  were  entitled 
to  reinstatement.  The  right  to  reinstatement  would  depend  upon 
whether  the  employer  had  committed  an  unfair  labor  practice.  That 
issue  could  be  resolved  only  in  an  unfair  labor  practice  proceeding. 
When  the  General  Coimsel  refused  to  institute  a  proceeding  which 
the  Board  thought  warranted,  the  Board's  discretion  in  the  handling 
of  the  representation  cases  would  be  seriously  affected. 

(4)  Appointments  and  control  of  the  staff  in  regional  offl^ces. — The 
opportunities  for  friction  in  this  area  are  obvious  yet  it  would  have 
been  extravagantly  wasteful  for  the  Board  and  General  Counsel  to 
duplicate  each  other.  The  result  was  argument  and  dissention. 

(5)  Refusal  to  issue  complaints. — Although  the  Board  might  adopt 
one  rule  of  law  or  policy  the  General  Counsel  could  easily  thwart 
the  Board's  decisions  by  declining  to  issue  a  complaint  based  upon 
the  Board's  philosophy.  For  example,  if  the  Board  should  continue 
to  hold  that  the  refusal  to  furnish  financial  data  in  support  of  a  plea 
of  inability  to  grant  a  wage  increase  is  a  refusal  to  bargain  in  good 
faith,  a  General  Counsel  who  held  a  contrary  opinion  could  nullify 
the  rule  in  practice  by  simply  failing  to  prosecute  employers  who 
withheld  the  information. 


BE.?.  Haleaton  Driiq  Stores,  Inc.  v.  NLRB,  187  P.  2d  418    (9th  Clr.  1951),  certiorari 
denied,  342  U.S.  815  (1951). 

«E.g.  Times  Square  Stores  Corp.,  79  N.L.R.B.  361  (1948). 
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There  is  little  doubt  that  the  controversies  between  the  General 
Counsel  and  the  Board  have  hampered  the  enforcement  of  the  Na- 
tional Labor  Relations  Act.  The  difficulty  of  administering  one  statute 
through  two  heads  consumes  time  and  energy  in  compromising  dif- 
ferences even  when  the  issues  are  not  so  sharp  as  to  break  out  into 
open  controversy.  The  differences  are  certain  to  continue  so  long  as 
the  present  arrangement  persists  with  the  degree  of  intensity  varying 
according  to  the  personalities  of  individual  officials.  Therefore  the 
panel  mianimously  reconmaends  abandonment  of  the  present  hybrid 
compromise.'' 

Revision  might  move  in  either  of  two  directions.  The  NLRB 
might  be  restored  to  the  usual  pattern  of  administrative  agencies 
relying  upon  the  Administrative  Procedure  Act  to  guarantee  sufficient 
separation  between  the  prosecuting  and  adjudicating  functions. 
This  course  was  recommended  by  President  Truman  in  a  plan  of 
reorganization  defeated  in  Congress.^  Alternately  the  separation 
might  be  made  complete  by  establishing  a  judicial  or  quasi- judicial 
body  for  the  purpose  of  adjudicating  contested  issues  in  unfair  labor 
practice  and  representation  cases  while  all  other  functions  were  vested 
in  an  entirely  separate  agency  under  the  direction  of  an  Administrator. 
Suggestions  along  this  line  have  been  presented  by  the  Hoover  Com- 
mission and  the  American  Bar  Association.^ 

The  chief  advantage  of  a  single  administrative  agency  would  be  the 
central  direction  of  the  manifold  lines  of  activity  which  are  required  to 
implement  a  broad  legislative  policy.  The  implementation  involves 
not  merely  the  adjudication  of  cases  but  also  the  informal  adjustment 
of  charges,  the  selection  and  timing  of  cases  for  prosecution,  decisions 
concerning  the  relative  emphasis  to  be  placed  upon  different  aspects 
of  the  statute,  the  balance  to  be  achieved  between  negotiated  settle- 
ments and  rigorous  prosecution,  and  the  presentation  of  cases  in  the 
courts.  During  early  phases  the  lack  of  centralized  direction  of  all 
phases  of  investigation,  prosecution,  adjudication  and  appellate  liti- 
gation would  seriously  hamper  the  development  of  programs  mider 
new  social  or  economic  legislation  expressed  in  terms  sufficiently  gen- 
eral to  leave  scope  for  administrative  discretion  and  the  evolution  of 
new  legal  concepts. 

Two  developments  under  the  NLRB  have  reduced  the  occasion  for 
unified  control.  First,  most  of  the  basic  policies  and  legal  concepts 
have  now  been  established.  The  10  years  between  1935  and  1945 
brought  enormous  growth,  but  with  maturity  the  rules  quite  propeil}- 
tend  to  crystalize.  Administration  now  requires  emphasis  on  the  en- 
forcement of  existing  rules  rather  than  the  creation  of  new  programs 
or  principles. 

Second,  although  proceedings  before  the  KLRB  are  undertaken  in 
the  public  interest,  since  1947  they  have  also  been  concerned  with  the 
vindication  of  essentially  private  rights.  The  Board  is  no  longer 
charged  solely  with  promoting  the  spread  of  labor  unions  and  collec- 

^  The  various  proposals  for  reorganization  which  have  come  before  Congress  are  recounted 
in  Klaus,  the  "Taft-Hartley  Experiment  in  Separation  of  NLRB  Functions."  11  Ind.  and 
Lab.  Rev.  371M958). 

8  Reorganization  Plan  No.  12  pursuant  to  the  Reorganization  Act  of  1949,  Mar.  13,  19  jO. 

*  Commission  on  Organization  of  the  Executive  Branch  of  the  Government,  Report  to 
the  Congress  on  Legal  Services  and  Procedure  (19.55)  ;  Commission  on  Organization  of  thp 
Executive  Branch  of  the  Government,  Task  Force  Repoi-t  on  Legal  Services  and  Procedure 
(19.55).  These  proposals  looked  to  establishment  of  a  court  which  would  hear  unfair  labor 
practice  cases  instead  of  the  Board. 
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tive  bargaining.  It  is  largely  an  umpire  engaged  in  enforcing  estab- 
lished rules  first  against  one  party  and  then  agairist  the  other.  Unions 
of teii  intervene  in  NLEB  proceedings  in  order  to  press  complaints  of 
unfair  labor  practices  against  employers.  Not  infrequently  they  carry 
adverse  NLRB  decisions  to  the  courts.  Unfair  labor  practice  cases 
agahist  unions  have  supplanted  employers'  private  suits  for  injunctions 
against  unlawful  strikes,  boycotts,  and  picketing.  The  private  in- 
terests at  stake  and  private  participation  in  enforcement  proceedings 
3iiilitate  against  flexibility  and  discretion  in  the  handling  of  cases. 

The  complete  separation  of  adjudication  from  all  other  aspects  of 
KLKB  administration  would  ofi'er  several  advantages.  (1)  It  would 
releive  the  Board  of  administrative  duties  which  now  consume  13 
percent  of  the  time  of  the  average  member,  thereby  enabling  members 
expedite  the  decision  of  cases.  (2)  For  a  single  executive  to  manage 
the  entire  stati'  except  trial  examiners,  hearing  officers  and  legal  assist- 
;aiits  engaged  in  adjudication  is  likely  to  be  more  efficient  than  direc- 
tion  by  a  five-man  group.  (3)  Any  return  to  the  original  setup  would 
revive  old  fears,  justified  or  unjustified,  of  a  one-sided  tribunal  serving 
as  both  prosecutor  and  judge. 

It  may  be  suggested  that  the  logic  of  these  observations  calls  for 
abolition  of  the  Board  in  favor  of  judicial  determination  of  contested 
issues.  Vesting  jurisdiction  of  unfair  labor  practice  cases  in  the  Fed- 
eral district  courts,  however,  would  not  achieve  the  goal  of  speeding  up 
decisions.  In  1958  the  median  interval  between  the  filing  and  disposi- 
tion of  nonjury  cases  tried  in  the  Federal  district  courts  was  15.3 
months.  In  more  than  30  percent  of  the  cases  the  interval  exceeded 
2  years.^° 

More  expeditious  handling  might  be  obtained  in  a  special  court  like 
the  Tax  Court  or  the  Court  of  Customs  and  Patent  A])peals,  but  there 
are  four  other  objections  upon  which  the  several  members  of  the  panel 
place  different  degrees  of  emphasis.  (1)  Although  the  adjudication  of 
unfair  labor  practice  cases  involves  legal  issues,  labor  economists  and 
experienced  practitioners  of  labor  relations  can  sometimes  make  im- 
portant contributions  as  NLRB  members  even  though  they  are  not 
attorneys."  Such  men  would  not  be  appointed  to  a  court.  (2)  Questions 
of  representation,  especially  determinations  concerning  the  appropri- 
ate bargaining  unit,  are  not  strictly  judicial  issues.  It  is  impractical, 
however,  to  refer  questions  of  representation  and  unfair  labor  practices 
to  diii'erent  tribunals  because  problems  concerning  representation  often 
arise  in  unfair  labor  practice  cases.  (3)  Technical  questions  would  have 
to  be  solved  concerning  the  appeal  of  decisions  from  a  specialized  court 
to  either  the  circuit  courts  of  appeal  or  the  Supreme  Court.  (4)  Many 
observers  think  that  preserving  the  administrative  character  of  the 
agency  Vv'ill  encourage  greater  flexibility  and  the  development  of  a 
higher  degree  of  expertise  tlian  are  likely  to  characterize  a  purely 
judicial  body.  A  certain  proportion  of  the  Board  s  work  still  involves 
administi-ative  policy  making. 

The  advisory  panel  concludes  that  the  National  Labor  Relations 
Act  should  be  amended  to  continue  the  NLRB  as  an  agency  for  the 
adjudication  of  complaints  of  unfair  labor  practice  and  the  resolu- 

1"  Annual  Report  of  the  Administrator  of  the  U.S.  Courts   (1958),  tahle  C-5. 

"  Some  menil)ers  of  the  panel  believe  that  only  lawyers  should  be  appointedto  the  N.L.R.B. 
This  rule  has  the  unwritten  practice  in  recent  years,  and  no  member  of  the  panel  is  urgiuii 
a  change. 
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tion  of  contested  issues  in  representation  proceedings.^ ^^  The  nonad- 
judicatory  aspects  of  the  administration  of  the  statute  should  be 
vested  in  an  Adnunistrator  of  tlie  National  Labor  Relations  Act,  To 
prevent  the  Administrator  from  frustrating  Board  policies  by  failing 
to  prosecute  cases  we  recommend  a  limited  Board  review  of  the  Ad- 
ministrator's decisions  declining  to  issue  complaints  or  dismissing 
petitions  for  investigation  and  certification  of  representatives.  The  en- 
forcement of  Board  orders  should  be  obligatory  without  administra- 
tive negotiation.  Attorneys  appointed  by  the  Administrator  should 
handle  all  litigation  involving  the  enforcement  or  defense  of  orders 
and  other  actions  of  the  Board  in  accordance  with  the  legal  theories 
and  achninistiative  policies  of  the  Board.  These  points  are  discussed  in 
more  detail  in  connection  w-ith  the  specific  procedural  changes  recom- 
mended below. 

The  net  elt'ect  of  the  recommended  changes  in  organization  would 
be  to  vest  all  executive  responsibility  in  the  Administrator  and  tnake 
the  Board  itself  primarily  an  adjudicatory  tribunal,  although  it  would 
continue  to  exercise  the  expertise  and  discretion  typical  of  administra- 
tive agencies  and  in  some  areas  Avould  continue  to  shape  government 
policy  in  the  interpretation  and  application  of  the  act.  The  organiza- 
tional changes  will  eliminate  most  of  the  duties  which  currently  con- 
sume 13  percen.t  of  the  time  of  the  average  member.  Procedural  changes 
in  the  handling  of  representation  and  unfair  labor  practice  proceedings 
wliich  are  recommended  below,  will  substantially  reduce  the  docket 
of  cases  receiving  consideration  by  the  Board  and  eliminate  much  of 
the  time-consuming  burden  of  poring  over  voluminous  records  for 
the  sole  purpose  of  making  findings  of  fact.  The  Board  will  be  able  to 
render  its  decisions  more  promptly.  Equally  important,  the  Board 
should  henceforth  handle  the  administrative  aspects  of  its  docket  in 
a  mamier  closel}^  resembling  that  of  a  Federal  court.  Members  should 
give  persona]  attention  to,  and  have  pei'sonal  responsibility  for,  all  the 
decisions  in  which  they  participate. 

This  subject  is  discused  in  more  detail  in  connection  with  the  ad- 
visory panel's  recommendations  on  Board  procedure.  Organizationally 
it  contemplates  less  reliance  upon  legal  assistants,  elimination  of  the 
internal  ])rocedures  by  which  legal  assistants  of  the  several  members 
confer  upon,  and  virtually  determine,  the  Board's  decision,  and  a 
consequent  reduction  in  the  number  of  legal  assistants.  The  goal  sliould 
be  to  have  the  legal  assistants  serve  much  the  function  of  the  law  clerks 
to  our  Federal  judges.  Each  circuit  judge  has  one  law  clerk.  Even  a 
Justice  of  the  Supreme  Court  of  the  United  States  has  only  two.  Al- 
though the  advisory  panel  cannot  determine  the  oact  number  required 
and  the  reduction  might  be  progressive  it  is  clear  that  if  all  the  other 
recommendations  of  the  advisory  panel  are  adoj)ted,  the  number  of 
legal  assistants  can  be  sharply  reduced.  Furthermore,  since  the  relation 
between  the  smaller  numl»er  of  assistants  and  Board  members  would 
become  more  personal  and  the  members  would  be  expected  to  assume 
personal  responsibility  for  opinions  and  decisions,  they  should  have 
complete  freedom  to  select  their  own  legal  assistants  unrestrictf^d  by 
civil  service  regulations.  The  individuals  concerned  can  be  adequately 

""  Nothiiifr  in  this  report  is  intendetl  to  foreclose  reexamination  of  the  foregoing  conclu- 
sion if  there  wp-p  substantive  changes  in  the  NLRB  which  affected  the  character  of  the 
work  of  the  NLRB. 
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protected  by  giving  them  a  preference  in  filling  positions  under  the 
Administrator,  both  those  presently  employed  and  those  employed 
hereafter,  should  be  given  the  fullest  possible  protection  by  giving 
them  the  absolute  right  to  transfer  to  positions  under  the  Adminis- 
trator which  involve  similar  duties  and  preference  in  filling  other 
vacancies.  If  stronger  protection  can  be  devised,  the  panel  would 
probably  favor  it. 

C.  PROCEDURE  IN  REPRESENTATION  CASES 

The  swift  determination  of  questions  of  representation  is  essential 
to  a  system  of  labor-management  relations  based  upon  collective  bar- 
gaining between  the  representatives  freely  designated  by  employers 
and  employees.  When  there  is  uncertainty  concerning  the  employees' 
choice  between  two  unions — or  as  to  whether  a  majority  desires  any 
miion — collective  bargaining  cannot  begin  until  the  Board  has  con- 
ducted an  election.  Under  the  Board's  current  decisions  an  employer 
who  desires  to  escape  or  postpone  bargaining  has  the  power  to  insist 
upon  an  election  before  recognizing  a  union.^-  In  the  fiscal  year  1958 
the  NLRB  disposed  of  7,403  ^^  representation  cases  either  informally 
or  by  formal  decision. 

These  factors  put  prime  emphasis  upon  speed.  Fifty-three  percent 
of  the  representation  cases  filed  are  closed  without  formal  proceedings. 
Many  of  them  go  to  an  election  by  stipulation  or  consent,  m  which 
case  the  average  time  between  filing  and  the  election  is  31  days.^"*  Pos- 
sibly the  time  should  be  cut  to  3  weeks  but  there  is  no  need  for  concern 
about  this  group  of  cases. 

The  troublesome  delays  come  in  cases  in  which  it  is  impossible  to 
arrange  a  consent  election  either  because  there  is  a  genuine  issue  or 
because  one  party  is  anxious  to  stall  the  proceeding.  A  notice  of  hearing 
is  issued  28  days  on  the  average  after  the  petition  was  filed.  The  hear- 
ing is  held  before  a  hearing  officer  who  is  forbidden  by  law  to  make 
recommendations  with  respect  to  the  case.^^  The  case  is  then  trans- 
ferred to  the  Board  officers  in  Washington.  A  legal  assistant  analvzes 
the  case.  His  work  is  reviewed  by  supervisory  legal  assistants  and  then 
goes  to  a  Board  member.  Upon  approval  the  decision  is  circulated  to 
other  members  of  the  Board.  If  tlie  decision  directs  an  election,  the 
matter  is  returned  to  the  regional  office  to  conduct  the  election  and 
make  a  report. 

The  total  time  consumed  by  this  process  averages  110  days.^*^  Since 
three  variants  of  the  same  general  procedure  are  followed,  the  aver- 
age time  consumed  at  any  stage  depends  upon  the  variant  but  a  reliable 
breakdown  shows :  ^^ 

^  See  annual  report  for  1958.  p.  72. 

1=1(3.,  p.  143. 

"  McKinsey  report,  exhibit  4-2. 

15  Sec.  9(c)  (1). 

1"  McKinsey  report,  exhibit  3—4. 

"  Id.,  exhibit  4-2. 
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(Number  of  days) 


Expedited 
cases 


Short  form 
cases 


Long  form 
cases 


Filing  through  hearing 

Hearing  to  submission  to  Board 

Awaiting  assignment. 

Analysis,  draft  decision  by  legal  assistant,  review  by  supervisor,  etc. 

Review  by  chief  supervisor  and  Board  member 

Approval  by  other  Board  members... 

Total  time  consumed 


28 

28 

28 

12 

12 

13 

8 

15 

22 

1 

12 

34 

1 

1 

3 

8 

9 

20 

58 


77 


120 


Arranging  the  election  and  postelection  proceedings  extend  the 
total  period  to  an  average  of  110  days. 

This  is  much  too  long  to  wait  for  resolution  of  questions  of  repre- 
sentation. The  delays  are  a  major  weakness  in  our  national  labor 
policy.  Bureaucratic  objections  will  be  forthcoming  against  any  re- 
form but  the  simple  fact  is  that  almost  any  change  which  eliminated 
the  delays  would  be  preferable  to  present  condition. 

1.  The  Board  should  overhaul  its  internal  management.  We  recog- 
nize the  grave  concern  with  which  Board  members  view  the  problem 
but  it  may  not  be  amiss  to  point  out  that  so  far  as  outsiders  can 
judge  far  too  much  time  is  spent  in  the  analysis,  discussion,  review, 
rereview  of  cases  by  legal  assistants. 

2.  The  basic  structure  of  the  Board  and  office  of  the  General  Counsel 
should  be  revised  so  that  members  are  relieved  of  administrative 
duties  and  therefore  have  more  time  for  work  on  decisions.^^ 

3.  A  change  in  the  election  procedure  is  appropriate.  Thirty-seven 
dsijs  now  elapse  between  the  close  of  the  hearing  and  the  eventual 
direction  of  election  in  short  form  cases ;  the  delay  is  59  days  when  the 
long  form  of  decision  is  used.  Many  of  these  cases  present  only 
routine  questions  squarely  covered  by  NLRB  precedents.  The  oppor- 
tunity for  a  Board  hearing  at  some  stage  of  the  proceeding  should  be 
granted  any  litigant  who  wishes  to  exliaust  his  rights  but  in  routine 
cases  it  would  seem  entirely  fair  to  provide  for  an  accelerated  election 
after  a  hearing  before  a  hearing  officer,  subject  to  ultimate  review  by 
the  Board. 

This  procedure  would  discourage  parties  who  carry  cases  all  the 
way  to  the  Board  simply  to  stall  off  the  election  for  3  or  4  months. 
The  election  would  often  put  an  early  end  to  the  controversy,  thus 
relieving  the  Board's  docket.  In  a  number  of  cases  the  Board  might 
have  to  study  the  record  only  once  instead  of  twice,  once  before  the 
election  and  once  later  upon  objections  to  the  manner  in  which  it  was 
conducted.  The  whole  process  would  be  expedited.  The  only  possible 
objection  is  that  a  party  may  be  prejudiced  by  being  forced  to  an 
election  in  an  inappropriate  unit  by  the  erroneous  action  of  a  sub- 
ordinate official  or  put  under  pressure  to  bargain  with  the  union 
which  won  the  election  without  waiting  for  action  by  the  Board. 
These  risks  exist  but  they  are  largely  theoretical  and  the  gains  to  be 
won  by  prompt  attention  to  pressing  issues  far  outweigh  the  risk  of 

"  See  p.  6  supra.  Petitions  would  be  filed  with  the  Administrator  and  referred  to  the 
Board  only  for  an  adjudication  upon  contested  Issues.  To  prevent  the  possibility  that  the 
Administrator  might  dismiss  petitions  in  disregard  to  Board  policy,  we  recommend  pro- 
vision for  an  administrative  appeal  to  the  Board. 


85-167— 74— pt.  2- 
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harm.  The  rules  governing  routine  cases  are  too  well  understood  for 
there  to  be  a  really  serious  risk  of  error. 

The  panel  therefore  unanimously  recommends  that  all  contested 
representation  cases  be  promptly  referred  to  a  trial  examiner  from  a 
special  panel  who  should  have  the  power  to  follow  whichever  of  three 
courses  of  action  he  deemed  appropriate. 

( 1 )  The  trial  examiner,  if  he  found  that  there  was  a  present  question 
of  representation,  should  direct  an  immediate  election  unless  he  also 
found  that  the  case  presented  a  difficult  and  important  question  of 
law  or  administrative  policy  requiring  the  Board's  decision  before  the 
election  in  order  to  avoid  substantial  prejudice  to  any  party.  If  the 
trial  examiner  directed  an  election,  any  interested  I^arty  should  have 
an  opportunity  to  apply  to  the  Board  for  a  stay.  The  motion  should 
be  referred  to  a  single  member  for  immediate  decision.  A  regidar  call 
of  the  motion  calendar  would  provide  a  brief  opportunity  for  oral 
argument.  Any  party  would  also  have  the  right  to  full  Board  con- 
sideration of  the  entire  case  upon  the  report  of  the  election. 

(2)  The  trial  examiner  should  report  the  case  to  the  Board  with  his 
recommendations  prior  to  an  election  if  he  determines  that  the  case 
presents  a  difficult  or  important  question  of  law  or  administrative 
policy  which  the  Board  should  decide  prior  to  an  election  in  order  to 
avoid  substantial  prejudice.  Such  questions  rniglit  range  from  alleged 
bars  to  an  election  to  questions  concerning  the  composition  of  the  bar- 
gaining unit.  The  aim  is  to  have  all  questions  decided  promptly  by 
the  trial  examiner,  whenever  they  are  routine  and  referred  to  the  Board 
when  they  are  difficult  and  important.  The  overwhelming  number 
will  fall  in  the  former  category, 

(3)  The  trial  examiner  may  dismiss  the  petition.  This  decision 
would  be  reviewable  by  the  Board  at  the  request  of  the  petitioner  or 
another  interested  party. 

National  Labor  Relations  Act,  section  8(b)  (7),  which  was  added  by 
the  Labor  Management  Reporting  and  Disclosure  Act  of  1959,  con- 
templates representation  elections  where  certain  forms  of  organiza- 
tional picketing  are  being  carried  on.  Although  the  advisory  panel 
has  sought  to  avoid  the  areas  covered  by  that  legislation,  the  necessity 
for  rewriting  large  portions  of  section  9  in  order  to  carry  out  the 
panel's  recommendation  sugcested  that  the  revision  should  take 
account  of  the  new  kind  of  petitions  contemplated  by  section  8(b)  (7). 
The  suggested  language  clarifies  some  of  the  technical  questions 
created  by  section  8(b)  (7)  but  does  not  depart  from  its  intent.  The 
first  proviso  to  section  8(b)  (7)  (c)  should  be  deleted.  The  substantive 
unfair  labor  practices  would  remain  unaffected. 

Several  other  minor  changes  should  be  made  in  National  Labor 
Relations  Act  section  9  in  order  to  carry  out  the  proposed  division  of 
functions  between  the  NLRB  and  the  Administrator.  The  Board 
should  be  directed  to  maintain  a  panel  of  hearing  officers  equipped  to 
sit  in  election  cases.  In  order  to  avoid  delay  in  assignment  and  travel 
some  of  the  hearing  officers  should  be  attached  to  regional  offices,  and 
the  Board  should  have  power  to  designate  regional  emplo^^ees  of  the 
Administrator  to  act  as  hearing  officers  when  the  volume  of  business 
warranted.  The  Board's  only  function,  however,  should  be  to  decide 
contested  issues  arising  upon  petitions  or  reports  of  elections  referred 
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to  it  by  the  Administrator.  The  receipt  of  petitions  and  the  prelim- 
inary investigation,  the  arrangin<^  of  consent  elections,  the  conduct  of 
elections,  the  in\-estigation  of  objections  to  the  conduct  of  an  election, 
iind  similar  matters  would  all  be  handled  in  regional  offices  under  the 
direction  of  the  xVdministrator. 

D,    rPtOCEDUKE    IX    UXFAIR   LABOR    PRACTICE   CASES 

In  the  fiscal  year  1958  the  NLRB  closed  7,289  unfair  labor  practice 
cases/^  Eighty-eight  ]Dercent  were  disposed  of  in  the  regional  offices 
through  dismissal,  withdrawal,  or  settlement.  Complaints  were  issued 
in  12  percent.  Seven  percent  required  an  intermediate  report  by  a 
trial  examiner.  Five  and  a  half  percent  went  all  the  way  to  Board 
decisions.  The  average  time  between  the  filing  of  the  complaint  and 
the  trial  examiner's  report  was  approximately  230  days.  The  Board 
itself  took  an  average  of  235  additional  days  to  render  its  decision, 
making  a  total  of  165  days  in  cases  going  to  the  Board.-°  Fui'ther- 
niore.  Board  orders  carry  no  immediate  legal  sanction.  An  additonal 
period  of  378  days  is  required  to  obtain  court  decree  enforcing  or 
setting  aside  the  NLEB  order,^^  making  it  almost  21^  years  from  the 
unfair  labor  ])ractice  until  an  effective  remedy  is  granted. 

These  shocking  delays  seriously  affect  the  usefulness  of  the  National 
Labor  Relations  Act.  If  an  employer  refuses  to  bargain  collectively 
on  June  1,  1959,  how  much  gcvod  will  be  done  by  an  order  to  bargain 
entorod  December  1,  1981?  If  an  employer  coerces  or  restrains  his 
employees  when  they  begin  to  form  a  union  and  discriminates  against 
active'unionists,  the' right  to  form,  join,  and  assist  laboi'  organizations 
is  hardly  vindicated  by  a  cease-and-desist  order  which  does  not  be- 
come effective  through  court  enforcement  until  2  years  later  after  the 
union  has  been  destroyed.  Since  a  teinporary  injunction  is  available 
in  the  case  of  secondary  boycotts  and  jurisdictional  strikes-  the  de- 
lays are  not  as  burdensome  to  employers,  but  it  needs  no  great  imagi- 
nation to  understand  the  damage  which  other  kinds  of  unlawful 
i:iciceting  may  cause  a  business  if  effective  relief  is  not  forthcoming 
for  21^  years.  No  change  in  the  substantive  provisions  of  the  Taft- 
Haiiley  Act  is  more  important  than  speeding  up  the  processes  of  de- 
cisions in  unfair  labor  practice  cases. 

The  advisory  panel  is  unanimous  in  the  belief  that  a  series  of  legis- 
lative changes  in  NLRB  procedure  are  required.  The  most  funda- 
mental is  the  basic  separation  of  the  judicial  and  quasi-judicial 
functions  discussed  above.  Our  other  procedural  recommendations 
vv-ill  be  explained  by  following  through  the  various  stages  of  an  unfair 
labor  practice  case. 

Charge  and  hiteriocytory  ir^ief. — An  unfair  labor  practice  case  be- 
gins Avith  the  filing  of  a  charge.  The  charge  is  investigated  in  the  region- 
al office.  Eighty-eight  percent  of  the  7,289  cases  are  either  withdrawn, 
dismissed  or  settled  upon  terms  achie\ang  compliance  with  the  act. 
Fifty-one  days  on  the  average  is  consumed  in  this  process.  If  no 

"  NLRB  Annual  Report  for  1958,  p.  143. 
-^  McKinsev  report. 

-1  Memorandum  from  XLRB  Chairman  Boyd  Leedom  to  staff  of  Senate  Committee  on 
X.-i.bor  and  PubUc  Welfare. 
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informal  disposition  is  possible  the  investigation  is  pressed  and  a  com- 
plaint is  prepared  and  issued.  In  such  cases  116  days  on  the  average 
elapses  betv^een  the  filing  of  the  charge  and  the  issuance  of  a 
complaint.^^ 

Under  the  present  statute  the  General  Counsel  has  filial  discretion 
over  the  issuance  of  complaints.  The  usual  procedure,  if  the  regional 
office  declines  to  issue  a  complaint,  is  to  allow  the  charging  party  to 
take  an  administrative  appeal  to  a  senior  staff  committee,  vrhich  acts 
for  the  General  Coimsel  in  Washington.  Its  decision  is  final. 

This  prerogative  empowers  the  General  Comisel  to  frustrate  Board 
policy  by  declining  to  issue  complaints  upon  facts  which  the  Board 
might  or  would  consider  an  unfair  labor  practice.  It  may  deprive 
the  charging  party  of  protection  to  which  he  is  entitled  under  the 
applicable  administrative  and  judicial  precedents.  We  do  not  imply 
that  the  power  has  been  abused  but  it  is  nevertheless  a  source  of  deep 
concern.  The  Board  should  have  final  authority  to  interpret  the 
statute  and  establish  administrative  policies,  subject  to  judicial  re- 
view. The  proposed  Administrator  should  be  required  to  adhere  to 
the  interpretations  and  policies  adopted  by  the  Board. 

The  objective  could  be  achieved  by  allowing  a  further  appeal  to  the 
Board,  but  this  procedure  runs  into  two  objections.  First,  if  the 
Board  made  a  new  investigation  of  the  facts  or  if  review  were  granted 
on  the  entire  file,  the  separation  of  prosecuting  and  adjudicating  func- 
tions would  destroyed.  Second,  the  appeals  would  greatly  increase 
the  duties  of  an  overburdened  Board. 

We  believe  that  a  fair  balance  between  the  opposing  considerations 
can  be  struck  by  requiring  the  Administrator  to  prepare  a  summary 
statement  of  the  facts  upon  which  his  decision  was  based.  The  state- 
ment would  form  the  basis  for  an  administrative  appeal  to  the  Board, 
if  the  charging  party  wishes  to  appeal,  upon  the  limited  grounds  that 
the  declination  to  issue  a  complaint  upon  the  facts  found  by  the  Ad- 
ministrator, is  probably  inconsistent  with  law  of  the  policy  of  the 
Board. 

The  number  of  appeals  should  be  very  small  and  the  instances  in 
which  the  Board  directs  the  issuance  of  a  complaint  should  be  still 
smaller,  for  the  sole  question  would  be  whether  the  Administrator 
had  interfered  with  the  policymaking  functions  of  the  Board. 

The  necessaiy  language  will  be  found  in  the  proposed  revision  of 
section  10(b). 

Section  10(1)  of  the  present  statute  provides  that  charges  alleging 
secondary  boycotts,  strikes  against  an  NLRB  certification  or  juris- 
dictional strikes  are  to  be  given  priority  in  investigation  over  all 
other  kinds  of  cases.  If  the  regional  office  has  reasonable  cause  to 
believe  that  the  charge  is  true,  it  must  apply  to  the  district  court  for 
an  interlocutory  injunction  restraining  the  commission  of  the  mifair 
labor  practice  pending  a  final  decision  by  the  Board.  Upon  the  issu- 
ance of  a  complaint  the  Board  has  discretion  to  seek  a  temporary 
injunction  under  section  10(j)  but  in  12  years  this  power  has  been 
exercised  in  only  16  cases. 

Two  changes  should  be  made  in  these  statutory  provisions.  First, 
it  is  unfair  to  discriminate  against  employees  and  labor  unions  by 

*3  NLRB  Annual  Report  for  1958,  p.  143,  McKlnsey  report,  exhibit  4-1. 
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giving  priority  to  charges  filed  against  unions,  thereby  delaying  the 
investigation  of  charges  filed  against  employers.  The  injury  caused 
by  an  employer's  unfair  labor  practice  may  be  as  irreparable  as  any 
damage  caused  by  unlawful  picketing. 

Second,  the  worst  consequences  of  the  present  delay  in  reaching  a 
final  decision  in  unfair  labor  practice  cases  could  be  mitigated  by 
making  interlocutory  relief  available  in  appropriate  cases  against 
imf air  labor  practices  interfering  with  the  rights  of  employees  guaran- 
teed by  section  7.  Whether  interlocutory  relief  was  sought  by  the 
Administrator  and  granted  by  the  district  court  would  be  determined 
by  the  familiar  standards  of  courts  of  equity — whether  the  respondent's 
alleged  conduct  was  probably  wrongful,  whether  the  wrong  was  con- 
tinuing or  likely  to  be  renewed,  whether  the  injury  was  irreparable, 
how  much  the  granting  of  relief  would  injure  the  defendant  in  com- 
parison with  the  benefit  to  the  plaintiff,  etc.  The  difference  would  be 
that  the  injunction  would  protect  personal  rights  rather  than  property. 

The  operation  of  the  proposed  standard  can  be  illustrated  by  a  few 
hypothetical  cases.  A  temporary  injunction  would  not  be  appro- 
priate if  the  sole  charge  was  that  an  employer  discharged  a  single 
employee  for  union  activities,  because  it  would  be  unfair  to  the  em- 
ployer to  put  the  employee  back  on  the  job  until  his  case  was  proved ; 
lurthermore,  reinstatement  with  back  pay  would  be  a  reasonably 
adequate  remedy.  On  the  other  hand  a  continumg  campaign  of  in- 
thnidation  and  restraint  during  a  union  organizing  drive  would  call  for 
an  injunction  if  the  facts  were  clear.  Ordinarily  a  charge  that  an 
employer  refused  to  bargain  in  good  faith  involves  subtle  factual 
inquiries  wliich  would  make  an  interlocutory  order  inappropriate 
but  the  case  would  be  entirely  different  if  the  union  had  been  recently 
certified  and  the  employer  simply  refused  to  begin  negotiating  a 
contract.  Under  the  present  law,  neither  the  General  Coimsel,  the 
union,  nor  the  employees  can  do  anything  during  the  year  or  longer 
which  it  takes  to  prosecute  a  case  through  the  Board  and  the  courts. 
During  this  period  the  miion  may  disintegrate  from  ineffectiveness. 
Under  the  suggested  procedure  the  Administrator  would  seek  and  the 
district  court  would  have  power  to  issue  an  order  requiring  immediate 
negotiations. 

There  is  no  need  for  a  change  in  the  handling  of  temporai-y  relief 
against  violations  of  sections  8(b)  (4)  and  8(b)  (7).  With  a  few  rare 
exceptions  they  present  typical  cases  for  a  temporary  injunction. 
The  present  practice  should  be  continued.  Temporary  injunctions 
should  also  be  available  against  violence  or  mass  picketing  which 
violated  section  8(b)  (1). 

Accordingly,  we  recommend  that  section  10  (j)  and  (1)  of  the  present 
law  be  rewritten  so  as  to  provide  such  temporary  relief  as  may  be 
appropriate,  whenever  the  Administrator  finds,  after  receipt  of  the 
charge,  reasonable  cause  to  believe  that  an  unfair  labor  practice  is 
being  committed  and  will  be  continued  unless  restrained,  causing 
irreparable  injury  to  the  property  of  any  person  or  the  exercise  of 
rights  guaranteed  by  section  7.  The  proposed  revision  will  be  found 
in  section  10 (i). 

Conduct  of  the  hearing. — After  the  complaint  is  issued  there  is  a 
hearing  upon  appropriate  notice  before  a  trial  examiner.  This  stage 
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of  the  proceeding  consumes  on  the  averase  43  days.  It  seems  unlilcely 
that  this  period  can  be  substantially  reduced  sirice  attorneys  require 
time  to  prepare  their  cases  and  often  have  conflicting  engagements. 
No  statutory  changes  are  recommended. 

Tibial  examiners  intermediate  rejyort. — In  1048,  75  days  on  the 
average  were  consumed  in  the  prei)aration  of  a  trial  examiner's  inter- 
mediate report — two  months  and  a  lialf.  This  is  excessive  delay-. 
During  10  months  of  1958,  12  of  the  39  trial  examiners — almost  one- 
third — completed  less  than  5  intermediate  reports.  Twenty-three  com- 
pleted between  5  and  10  reports,  while  4  completed  11  reports  or  more. 
The  overall  average  and  the  output  of  the  bottom  group  seem  ex- 
ceedingly low  although  there  are  undoubtedly  some  instances  in  which 
the  figure  can  be  explained  by  the  difficulty  of  a  few  unusual  cases.^* 

The  extraordinary  length  ,of  time  taken  to  prepare  trial  examiner's 
reports  seems  partly  attributable  to  their  form.  The  reports  are  unduly 
elaborate.  Most  of  them  set  forth  the  testimony  with  meticulous  detail 
describing  and  assessing  every  bit  of  evidence  on  ever}^  little  incident 
in  the  case.  If  the  ultimate  Board  decision  were  based  solely  upon  a 
JSIember's  review  of  the  trial  examiner's  report  together  with  the 
parties'  exceptions  and  briefs,  there  might  be  considerable  value  in 
this  type  of  analysis,  but  in  practice  the  legal  assistants  to  the  Board 
members  begin  all  over  ae:ain  with  an  independent  analysis  of  the 
record.  There  is  no  occasion  for  a  trial  examiner  to  state  his  findings 
of  fact  and  conclusions  of  law  in  any  greater  detail  than  a  district 
judge  sitting  without  a  jury.  Accordingly,  we  recommend  that  section 
10(d)  be  rephrased  so  as  to  require  the  trial  examiner  simply  to  prepare 
"findings  of  fact  and  conclusions  and  a  proposed  order." 

Board  decisions. — Under  National  Labor  Relations  Act  section  10(c) 
the  trial  examiner's  report  becomes  final  if  no  exceptions  are  filed 
within  20  days.  Almost  80  percent  of  the  cases  decided  by  trial  exami- 
ners go  on  to  final  decision  by  the  Board.  For  20  days  they  await  the 
filing  of  exceptions  and  anotlier  10  days  is  consumed  in  ascertaining- 
from  the  regional  office  whether  the  respondent  has  complied  with 
the  recommended  order.  Cases  then  lie  for  almost  4  months  in  the 
office  of  the  Executive  Secretary  awaitine;  assigTiment  to  a  legal  assist- 
ant of  some  Board  member.  In  the  simpler  cases  43  more  davs  are 
then  consumed  in  anal5^sis  by  the  legal  assi^^tant,  discussions  with  the 
supervisor,  discussions  with  the  leo-al  assistants  with  other  Board 
members,  preparation  of  a  draft  decision  and  review  by  a  supervisor; 
in  the  morp  compb'cated  cases  this  nrocess  takes  79  dnvs.  A  draft  is 
then  submitted  to  the  chief  legal  assistant  and  approved  by  the  Board 
member.  In  the  simpler  case^  this  step  takes  3  days  but  in  the  more 
complicated  it  conduues  29.  Still  another  2.''<  days  ht-c  snent  in  circulat- 
ing the  opinion  to  the  other  members  of  the  Board  for  the  concurrence. 
Twenty-fivp  days  can  be  added  when  a  member  files  a  separate 
opinion.^''  It  is  diffir-ult  to  unders^^find  why  the  process  should  lie  so 
elaborate  and  slow.  Judq-es  in  the  IT.S  '^ir-^uit  comets  of  appeals  prepnre 
an  average  of  50  opinions  a  year  with  the  assistance  of  a  single  law 
clerk.2®  jTTifortunately  there  are  no  figures  available  for  trial  judges- 
sittint?  without  a  jury. 

2*  Thp  fiiriirps  relatlnsr  to  trial  examiners  are  taken  from  the  McKinsey  report. 

"' ]\IfKinspy  renort.  exhibit  4-1. 
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This  elaborate  process  of  analysis,  consultation,  review  and  re-review 
among  legal  assistants  should  be  abolished  in  favor  of  personal  partici- 
pation by  Board  members.  The  decisions  should  be  based  primarily 
upon  the  trial  examiner's  reports,  the  exceptions,  oral  argument  and 
the  briefs  filed  by  the  parties.  The  American  Bar  Association  has  re- 
peatedly recommended  such  changes  upon  the  ground  that  they  would 
increase  the  responsibility  of  Board  members  and  raise  the  quality  of 
the  decisions. 

The  change  would  also  accelerate  the  process.  In  simple  cases  the 
legal  assistants  take  an  average  of  43  days  to  prepare  their  decision ; 
in  complicated  cases  79  days;  and  then  the  papers  go  to  the  Board 
members,  who  take  many  moi'e  weeks  to  prepare  the  decision  which 
counts.  It  seems  probable  that  the  tive-sixths  of  the  period  consumed 
by  the  legal  assistants  could  be  eliminated  with,out  loss. 

The  best  opportunity  for  converting  the  decisionmaking  process  into 
a  quasi-judicial  function  marked  by  personal  responsibility  and  also 
for  reducing  delay  lies  in  curtailing  the  de  novo  review  of  trial  ex- 
aminers reports, 

Many  unfair  labor  practice  cases  turn  upon  questions  of  fact,  some 
involving  the  reliability  of  inferences  and  others  turning  upon  the 
credibility.  This  is  a  time-consuming  procedure,  especially  when  per- 
formed upon  a  printed  record.  Most  of  these  cases  present  no  issue  of 
law  or  policy  which  warrants  Board  deliberation.  Apart  from  NLEB 
cases  there  are  very  few  legal  ]H'Oceedings  in  which  there  is  de  n,ovo 
review  of  the  facts  after  the  decision  by  the  initial  tribunal  which 
heard  the  witnesses.  A  master's  findings  of  fact  are  binding  unless 
"clearly  erroneous."  -'  The  findings  of  a  Federal  trial  judge  are  also 
accepted  by  the  appellate  court  unless  "clearly  erroneous."  ^^  In  ad- 
miralty the  rule  is  the  same. 

Trial  examiners  are  carefully  selected.  ]Most  of  them  have  had  long 
experience.  There  is  no  reason  to  suppose  that  the  findings  of  fact  of 
an  experienced  trial  examiner  who  actually  hears  the  evidence  are 
less  likely  to  be  correct  than  the  findings  of  a  staff  legal  assistant 
working  upon  a  cold  transcript  of  the  testimony. 

Two  methods  are  available  for  giving  the  trial  examiner's  report 
greater  finalitv.  The  statute  should  contain  a  simple  declaration  giving 
iiis  findings  of  fact  the  same  finality  as  a  master's  findings,  viz,  "The 
findings  of  fact  made  by  the  trial  examiner  shall  be  fuial  unless  clearly 
erroneous.'' 

If  Board  members  and  their  legal  assistants  sincerely  followed  this 
rule,  there  would  be  little  need  for  prolonged  study  of  conflicting  testi- 
mony. One  can  make  up  his  mind  whether  a  finding  is  clearly  erro- 
neous far  more  quickly  than  he  can  determine  whether  it  is  exactly 
correct. 

The  second  step  for  limiting  the  number  of  trial  examiner's  reports 
reviewed  by  the  Board  is  to  make  review  discretionary  and  the  trial 
examinei*s'  reports  final  in  all  cases  in  which  review  is  denied.  There 
is  much  to  be  said  for  limiting  Board  review^  to  cases  which  present 
substantial  and  important  questions  of  law  or  administrative  policy 
which  have  not  been  settlecl  by  previous  decisions  but  on  the  whole 

=•  F.R.C.P.  .53(e)  (2). 
«6F.R.C.P.  52(a). 
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we  think  that  there  is  enough  chance  ,of  a  trial  examiner's  making  a 
seriously  erroneous  finding  of  fact  to  justify  Board  review  when  there 
is  reason  to  believe  that  the  findings  are  clearly  erroneous. 

The  cases  which  go  before  the  Board  cannot  be  limited  without 
providing  for  a  preliminary  determination  as  to  whether  the  case 
jjresents  the  kind  of  issue  deserving  review.  In  the  Supreme  Court 
of  the  United  States  tlie  screening  is  accomplished  by  granting  or 
denying  petitions  for  certiorari.  The  process  can  be  adapted  to  the 
situation  of  the  Board  by  prescribing  in  section  10(c)  a  procedure  for 
seeking  Board  review  of  the  order  recommended  by  the  trial  examiner. 
The  proper  grounds  for  review  are  set  forth  in  our  proposed  revision 
of  section  10(c).  It  should  be  emphasized  that  the  provisions  for  dis- 
cretionary review  are  not  intended  to  limit  the  Board  only  to  novel 
and  unusual  cases.  Their  chief  purpose  is  to  enable  the  Board  to  keep 
its  docket  of  complaint  cases  reasonably  current.  The  standards  should 
be  applied  with  their  fundamental  purpose  in  mind — to  curtail  the 
docket  of  cases  decided  by  Board  members  to  the  point  where  they 
can  keep  current  with  the  workload  and  make  the  decisions  themselves. 
Obviously  the  Board  should  continue  to  hear  major  cases  such  as 
Mt.  Hope  Finishing  Co.  and  also  decisions  involving  large  monetary 
payments  such  as  might  be  awarded  under  the  Brown-Olds  doctrine. 
If  the  docket  were  becoming  too  heavy,  the  standards  of  review  should 
be  stiffened  until  the  Board  could  keep  abreast  of  it.  The  standards 
mififht  be  relaxed  if  the  docket  were  light. 

Two  additional  points  should  be  clearly  understood.  (1)  Even  if 
a  trial  examiner's  report  were  not  reviewed  bv  the  B,oard  itself,  the 
recommended  order  Avould  become  the  Board's  order  and  it  would 
then  be  subject  to  judicial  review  in  the  normal  manner.  (2)  Neither 
the  Board's  refusal  to  grant  review  of  a  trial  examiner's  rer)ort  nor  its 
granting  review  is  to  be  a  subject  of  judicial  scrutiny.  No  court  is 
given  power  to  decide  whether  the  Board  was  wrong  or  right  in  decid- 
ing a  trial  examiner's  findings  were  or  were  not  clearly  erroneous.  The 
chanores  proposed  under  this  heading  relate  exclusively  to  the  internal 
distribution  of  functions.  The  only  question  before  the  court  will  con- 
tinue to  be  whether  the  findings  of  fact  are  supported  by  substantial 
evidence  upon  the  record  considered  as  a  whole.  There  is  no  intention 
to  change  the  meaning  of  this  test. 

The  proposed  amendments  also  require  the  Board  to  establish  a 
regular  docket  of  cases  for  oral  argument  where  an  unfair  labor  prac- 
tice is  the  subject  of  complaint.  Cases  should  be  heard  during  at 
least  2  weeks  of  each  month  for  as  long  as  the  docket  requires.  Prior 
to  1946,  when  the  Board  granted  oral  argument  in  complaint  cases  as 
a  matter  of  right,  it  devoted  2  days  each  week  to  oral  argument,  gen- 
erally hearing  three  contested  unfair  labor  practice  cases  on  each  of 
these  days — an  average  of  approximately  300  a  year.  At  that  time 
the  Board  consisted  of  only  three  members.  Because  of  the  expected 
increase  in  the  volume  of  business  under  the  Taft-Hartley  Act,  the 
size  of  the  Board  was  increased  to  five  members.  Hence  it  would 
seem  that  by  the  device  of  using  panels,  the  present  Board  could  also 
review  about  the  same  number  of  contested  trial  examiners'  reports 
a  year  without  falling  behind  in  its  docket.  In  some  recent  years,  the 
number  of  contested  complaint  cases  has  been  considerably  lower. 
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Thus  in  the  fiscal  year  ending  1958,  the  Board  had  occasion  to  pass 
upon  only  220  contested  complaint  cases. 

Expedition  in  the  publication  of  the  final  decision  could  be  promoted 
by  adopting  the  internal  procedures  of  appellate  courts,  e.g.,  schedul- 
ing of  conference  days  shortly  after  oral  argimient,  prompt  voting  on 
the  issues,  assignment  of  draft  decisions  by  the  Chairman  (or  ranking 
member  if  the  Chairman  is  in  the  minority  or  not  setting  on  the  panel) 
to  an  individual  member  who  voted  with  the  majority,  and  early  cir- 
culation of  such  draft  opinion  by  the  member  responsible  for  writing 
it  to  other  members  of  the  panel. 

Enforcement  and  review  of  Board  orders. — Under  the  present  statute 
an  NLEB  order  carries  no  legal  sanctions.  The  respondent  may  ignore 
it.  The  Board  may  file  a  petition  for  enforcement  and  378  days  later, 
on  the  average,  a  judicial  decree  may  be  entered  enforcing  the  order 
of  the  Board.^^  Violation  of  this  decree  would  be  punishable  as  con- 
tempt. The  long  delay  between  the  NLRB  decision  and  an  effective 
judicial  decree  is  another  unsatisfactory  aspect  of  the  present  unfair 
labor  practice  procedure. 

One  cause  of  the  delay  is  the  slowness  of  all  appellate  litigation. 
It  takes  time  to  print  records  and  briefs.  In  some  circuits  the  dockets 
are  heavy.  Some  circuit  courts  do  not  sit  in  the  summer  months. 
The  average- time  is  built  up  by  the  4  months  minimum  delay  attend- 
ant upon  petitions  to  the  Supreme  Court  for  writs  of  certiorari  and 
the  year  or  longer  which  the  Supreme  Court  takes  to  hear  cases  on 
the  merits.  Manifestly  this  aspect  of  the  problem  is  not  peculiar  to 
labor-management  cases  and  camiot  be  solved  by  changes  in  the 
National  Labor  Relations  Act. 

A  controllable  factor  is  the  time  spent  in  negotiating  about  com- 
pliance with  the  Board's  order.  Once  an  order  is  passed  there  is  no 
occasion  for  review  by  attorneys  on  the  staff  of  the  General  Counsel 
or  the  proposed  Administrator.  If  immediate  compliance  is  not  forth- 
coming, a  judicial  decree  should  be  obtained. 

The  necessity  of  the  Government's  seeking  judicial  relief  in  order 
to  put  sanctions  behind  NLRB  orders  encourages  procrastination  by 
both  private  parties  and  the  NLRB  staff.  No  one  questions  the  im- 
portance of  allowing  a  full  opportunity  for  judicial  review  but  after 
the  Board  issued  an  order  in  a  contested  case  it  is  not  unfair  to  put 
upon  the  respondent  the  burden  of  complying  or  promptly  seeking 
judicial  relief. 

The  Federal  Trade  Commission  Act  provides  that  orders  issued  by 
the  Federal  Trade  Commission  under  section  5  shall  became  final 
unless  a  petition  for  review  is  filed  within  60  days.  Violations  of  an 
order  which  has  become  final  are  punishable  by  a  penalty  of  $5,000 
for  each  day  the  violation  continues.  The  monetary  penalty  seems 
inappropriate  but  it  would  expedite  the  entire  process  of  enforcement 
and  judicial  review  to  adapt  the  rest  of  the  Federal  Trade  Commission 
procedure  to  NLRB  cases.  A  NLRB  order  should  become  final  if 
the  respondent  does  not  file  a  petition  for  review  within  30  days. 
Once  the  order  becomes  final  the  Administrator  should  be  required 
forthwith  to  file  a  copy  in  an  appropriate  circuit  court  of  appeals, 
with  notice  to  the  respondent.  If  the  respondent  does  not  file  a  peti- 

29  Memorandum  from  Hon.  Boyd  Leedom  to  a  member  of  the  staff  of  Senate  Committee 
on  Labor  and  Public  Welfare,  Feb.  11,  1959. 
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tion  for  review  ^Yithin  an  additional  15  days,  the  order  of  the 
NLRB  should,  unless  the  court  otherwise  directs,  be  entered  by  the 
clerk  as  the  decree  of  the  court.  Violations  would  be  punishable  by 
contempt.  We  also  believe  that  any  party  to  NLRB  proceedinjjs 
should  be  allowed  to  intervene  in  the  appellate  proceedings.  This 
would  clarify  an  uncertain  issue. 

These  changes  would  accelerate  post  decision  litigation  without  im- 
pairing the  procedural  or  substantive  rights  of  any  party.  The  panel 
unanimously  recommends  their  incorporation  into  the  NLRA.  The 
necessary  statutory  changes  will  be  found  in  section  10  (e)  and  (f )  of 
the  attached  bill. 


Respectfully  submitted. 


January  15, 1960, 


David  L.  Cole, 

GuYFiiVRMEK, 

Arthur  Goldberg, 
Charles  Gregory, 
Denison  Kitchel, 
Plato  E.  Papps, 
Gerard  Reh^ly, 
Louis  Sherman, 
Russell  A.  Smith, 
George  W.  Taylor, 

W.  WiLLARD  WiRTZ, 

Archibald  Cox,  Chairman. 


An  Act  To  Amend  the  National  Labor  Relations  Act  by  Revising 
THE  Organization  and  Procedure  of  the  National  Labor  Rela- 
tions Board 

Section  1.  Section  3  of  the  National  Labor  Relations  Act,  as 
:amended,  is  amended  to  read  as  follows : 

national  labor  relations  board 

"Sec.  3  (a)  The  National  Labor  Relations  Board  (hereinafter  called 
the  'Board')  is  hereby  continued  as  an  agency  of  the  LTnited  States 
for  the  purpose  of  hearing  and  deciding  complaints  of  unfair  labor 
practice  and  determining  questions  of  representation,  and  of  exercising 
the  functions  conferred  upon  the  Board  under  Section  222  of  the  Com- 
munications Act  of  1934.  The  terms  of  office  of  the  members  of  the 
Board  in  office  on  the  date  of  enactment  of  this  Act  shall  expire  as 
provided  by  law  at  the  time  of  their  appointment.  Their  successors 
shall  be  appointed  for  terms  of  fiv^e  years  each,  excepting  that  any 
individual  chosen  to  fill  a  vacancy  shall  be  appointed  only  for  the 
unexpired  term  of  the  member  whom  he  would  succeed.  The  Presi- 
dent shall  clesigTiate  one  member  to  serve  as  Chairman  of  the  Board. 
Any  member  of  the  Board  may  be  removed  by  the  President,  upon 
notice  and  hearing,  for  neglect  of  duty  or  malfeasance  in  office,  but 
for  no  other  cause. 

"(b)  The  Board  is  authorized  to  delegate  to  any  panel  of  three  or 
more  members  any  or  all  of  the  powers  which  it  may  itself  exercise. 
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A  A'acancy  in  the  Board  shall  not  impair  the  riijht  of  the  remaining 
members  to  exercise  all  of  the  powers  of  the  Board,  and  three  members 
of  the  Board  shall,  at  all  times,  constitute  a  quorum  of  the  Board, 
except  that  two  members  shall  constitute  a  quorum  of  any  panel 
desic:nated  pursuant  to  the  first  sentence  hereof.  A  sino;le  member 
designated  by  the  Board  may  exercise  the  powers  conferred  by  Sec- 
tion 9(c)(1).  The  Board  shall  have  an  official  seal  which  shall  be 
judicially  noticed. 

"(c)  The  Board  shall  at  the  close  of  each  fiscal  year  make  a  report 
in  writing  to  Congress  and  to  the  President  stating  in  detail  the  cases 
it  has  heai'd,  the  decisions  it  has  rendered,  the  names  salaries,  and 
duties  of  all  employees  and  officers  in  its  employ  or  under  its  super- 
vision, and  an  account  of  all  the  moneys  it  has  disbursed.  The  report 
of  the  Board  shall  include  the  report  of  the  Administrator  under 
Section  4(c). 

"(d)  The  Chairman  of  the  Board  shall  receive  a  salary  of  $20,500 
a  year.  Each  other  member  of  the  Board  shall  receive  a  salary  of 
$20,000  a  year.  Each  member  shall  be  eligible  for  reappointment, 
and  shall  not  engage  in  any  other  business,  vocation  or  employment. 
The  Board  shall  appoint  an  executive  secretary  and  such  other  em- 
ployees as  it  may  from  time  to  time  find  necessary  for  the  proper 
performance  of  its  duties.  The  Board  shall  also  have  authority  to 
ap})oint,  in  accordance  with  the  Administrative  Procedure  Act,  trial 
examiners  to  conduct  hearings  in  any  cases  arising  under  the  Act  and 
to  appoint,  without  i-egard  to  the  Administrative  Procedure  Act,  spe- 
cial trial  examiners  to  conduct  hearings  in  representation  cases  only, 
and  to  fix  their  number  and  compensation,  and  may  also  designate 
qualilied  employees  of  the  Administrator,  with  his  approval,  to  serve 
temporarily  as  trial  examiners  in  representation  cases.  Each  member 
may  appoint  and  remove  legal  assistants  without  regard  to  regulations 
pertaining  to  the  classified  civil  service,  for  the  purpose  of  assisting  him 
in  reviewing  transcripts  of  hearings  and  preparing  decisions  and  opin- 
ions, but  any  legal  assistant  who  is  removed  by  a  member,  except 
upon  grounds  which  would  constitute  cause  for  removal  from  the 
classified  civil  service,  or  whose  service  is  terminated  because  of  a 
reduction  in  the  number  of  legal  assistants  resulting  from  the  National 
J^abor  Relations  Act  Amendments  of  1960,  shall  be  transferred  upon 
request,  without  loss  of  grade  or  pay.  to  any  vacant  position  under 
the  Board  or  the  Administrator  involving  similar  duties  and  given 
preference  in  filling  any  vacancy  in  positions  under  the  Board  or  the 
Administrator  for  which  they  possess  the  requisite  qualifications.  No 
trial  examiner's  report  shall  be  reviewed,  either  before  or  after  its 
publication,  by  any  person  other  than  a  member  of  the  Board  or  his 
legal  assistant,  and  no  trial  examiner  shall  advise  or  consult  with  the 
Board  with  respect  to  execeptions  taken  to  his  findings  rulings  or 
recommendations.  Nothino;  in  this  Act  sliall  be  constnied  to  authorize 
the  Board  to  appoint  individuals  for  the  purpose  of  conciliation  or 
mediation. 

"(e)  All  of  the  expenses  of  the  Board,  including  all  necessary 
traveling  and  subsistence  expenses  outside  the  District  of  Columbia 
incurred  by  the  members  or  emploj^ees  of  the  Board  under  its  oi'ders, 
ishall  be  allowed  and  paid  on  the  presentation  of  itemized  vouchers 
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therefor  approved  by  the  Board  or  by  any  individual  it  designates  for 
that  purpose." 

Sec.  2.  Section  4  of  the  National  Labor  Relations  Act,  as  amended, 
is  amended  to  read  as  follows : 

"administrator  of  the  national  labor  relations  act 

"Sec.  4.  (a)  There  is  hereby  established  as  an  independent  agency 
in  the  executive  branch  of  the  Government  an  office  of  Administrator 
of  the  National  Labor  Relations  Act.  The  Administrator  shall  be 
appointed  by  the  President,  by  and  Avith  the  advice  and  consent  of 
the  Senate,  with  reference  to  his  fitness  to  perform  the  functions  im- 
posed upon  him  by  this  Act  in  a  fair  and  impartial  manner.  He  shall 
receive  compensation  at  the  rate  of  $20,000  per  annum.  He  shall  not 
engage  in  any  other  business,  vocation  or  employment.  In  the  case  of 
a  vacancy  in  the  office  of  Administrator  the  President  shall  desigTiate 
the  officer  or  employee  who  shall  act  as  Administrator  during  such 
vacancy.  The  Administrator  mav  establish  or  utilize  such  regional, 
local,  or  other  agencies,  and  utilize  such  voluntary  and  uncompen- 
sated services,  as  may  from  time  to  time  be  needed.  The  Administra- 
tor may  appoint  such  attorneys,  officers  and  employees  as  he  may  from 
time  to  time  find  necessary  to  assist  him  in  the  performance  of  his 
duties.  The  personnel  subject  to  supervision  of  the  General  Counsel 
under  Title  I  of  Labor-Management  Relations  Act  of  1947  shall  be 
transferred  to  the  staff  of  the  Administrator  without  change  in  grade 
or  status,  but  no  employee  shall  acquire  by  reason  of  such  transfer 
any  rights  under  the  laws  relating  to  the  employees  in  the  executive 
branch  of  the  L^nited  States  which  he  does  not  already  possess.  At- 
torneys appointed  under  this  subsection  may,  at  the  direction  of  the 
Administrator,  appear  before  the  Board  or  in  court  to  represent  the 
Board  or  the  Administrator  in  any  case  arising  under  this  Act.  It 
shall  be  the  duty  of  the  Administrator,  as  hereinafter  provided,  to 
investigate  charges  of  unfair  labor  practices,  to  issue  complaints  if  he 
has  reasonable  cause  to  believe  that  such  charges  are  true  and  a  com- 
plaint should  issue,  to  prosecute  such  complaints  before  the  Board  and 
the  courts,  to  investigate  representation  petitions,  refer  them  to  the 
Board  and  conduct  elections  under  section  9,  to  represent  the  Board 
in  proceedings  under  section  10,  to  exercise  such  other  functions  as  are 
conferred  upon  him  by  this  Act,  and  to  conduct  and  certify  the  results 
of  balloting  under  section  209(b)  of  the  Labor  Management  Relations 
Act,  1947. "Nothing  in  this  Act  shall  be  construed  to  authorize  the 
Administrator  to  appoint  individuals  for  the  purpose  of  conciliation 
or  mediation. 

"(b)  All  of  the  expenses  of  the  Administrator,  including  all  neces- 
sary traveling  and  subsistence  expenses  outside  the  District  of  Colum- 
bia incurred  by  the  members  or  employees  of  the  Administrator  under 
his  orders,  shall  be  allowed  and  paid  on  the  presentation  of  itemized 
vouchers  therefor  approved  by  the  Administrator  or  by  any  individual 
he  designates  for  that  purpose. 

"(c)  The  Administrator  shall  at  the  close  of  each  fiscal  year  make 
a  report  in  writing  to  Congress  and  to  the  President,  which  report 
shall  be  submitted  to  the  Board  for  inclusion  in  its  report  under  sec- 
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tion  3(c),  stating  in  detail  the  cases  he  has  prosecuted,  the  names,  sal- 
aries, and  duties  of  all  employees  and  officers  in  the  employ  or  under 
his  supervision,  and  an  account  of  all  moneys  he  has  disbursed." 

Sec.  3.  Section  5  of  the  National  Labor  Relations  Act,  as  amended,  is 
amended  to  read  as  follows : 

''Sec.  5.  The  principal  offices  of  the  Board  and  the  Administrator, 
respectively,  shall  be  in  the  District  of  Columbia,  but  they  may  exer- 
cise any  or  all  of  their  respective  po^Yers  at  any  other  place.  The  Ad- 
ministrator and  the  Board  may,  by  such  members,  agents  or  agencies 
as  he  or  it  may  designate,  prosecute  any  inquiry  necessary  to  his  or  its 
functions  in  any  part  of  the  United  States.  A  member  who  partici- 
pates in  such  an  inquiry  shall  not  be  disqualified  from  subsequently 
participating  in  a  decision  of  the  Board  in  the  same  case." 

Sec  4.  Subsection  (c)  of  Section  9  of  the  National  Labor  Relations 
Act,  as  amended,  is  amended  to  read  as  follows : 

"(c)  (1)  Wlienever  a  petition  shall  be  filed  with  the  Administrator, 
in  accordance  with  such  reg-ulations  as  may  be  prescribed  by  the  Board 
after  consultation  with  the  Administrator — 

"(A)  by  an  employee  or  group  of  employees  or  any  individual 
or  labor  organization  acting  in  their  behalf  alleging  that  a  sub- 
stantial nmnber  of  employees  (i)  wish  to  be  represented  for  col- 
lective bargaining  and  that  their  employer  declines  to  recog- 
nize their  representative  as  the  representative  defined  in  section 
9(a),  or  (ii)  assert  that  the  individual  or  labor  organization, 
which  has  been  certified  or  is  being  currently  recognized  by  their 
employer  as  the  bargaining  representative,  is  no  longer  a  repre- 
sentative as  defined  in  section  9  (a) ;  or 

"(B)  by  an  employer,  alleging  that  one  or  more  individuals  or 
labor  organizations  have  presented  to  him  a  claim  to  be  recog- 
nized as  the  representative  defined  in  section  9(a); 

"(C)  by  an  employer,  an  employee  or  group  of  employees  or  a 
labor  organization  alleging  that  the  employer  is  being  picketed 
with  an  object  of  forcing  or  requiring  the  employer  to  recognize 
or  bargain  with  a  labor  organization  as  the  representative  of  his 
employees,  or  forcing  or  requiring  employees  of  the  employer 
to  accept  or  select  such  labor  organization  as  their  collective 
bargaining  representative  (unless  such  labor  organization  is  cur- 
rently certified  as  the  representative  of  such  employees)  and  that 
an  effect  of  such  picketing  is  to  induce  any  indi"\ddual  employed 
by  any  other  person  in  the  course  of  his  employment,  not  to  pick 
up,  deliver  or  transport  any  goods  or  not  to  perform  any  services ; 
the  Administrator  shall  investigate  such  petition  and  if  he  has  reason- 
able cause  to  believe  that  a  question  of  represenation  affecting  com- 
merce exists,  he  shall  forthwith  arrange  for  an  appropriate  hearing 
u]>on  due  notice.  '\Ylien  the  petition  is  filed  under  paragraph  (C)  or 
when  it  appears  in  the  course  of  a  represenation  proceeding  that  a 
petition  could  have  been  filed  under  paragraph  (E),  neither  the  want 
of  a  request  for  recognition  as  the  bargaining  representative  nor  the 
disclaimer  of  an  interest  in  becoming  the  bargainmg  representative 
nor  the  absence  of  a  showing  of  a  substantial  interest  on  the  part  of 
tlie  labor  organization  shall  constitute  a  bar  to  an  election.  Such 
hearing  shall  be  conducted  promptly  in  the  apporpriate  region  by  a 
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trial  examiner  designated  from  a  standing  panel  maintained  by  the 
Board.  Any  party  may  submit  proposed  findings  of  fact  and  con- 
clusions, provided  that  such  submission  is  made  promptly  after  the 
close  of  the  testimony.  The  findings,  conclusions  and  order  of  the 
trial  examiner  may  be  stated  summarily.  The  trial  examiner  shall 
have  authority  (i)  to  dismiss  the  petition;  (ii)  to  order  an  election  by- 
secret  ballot;  or  (iii)  to  make  recommendations  to  the  Board.  If  the 
heai'ing  officer  finds  upon  the  record  tliat  a  question  of  representation 
exists,  he  shall  make  and  cause  to  be  served  upon  the  parties  an  order 
directing  an  election  by  secret  ballot  to  be  conducted  by  the  Admin- 
istrator unless  he  also  finds  that  the  record  presents  a  difficult  and 
important  question  of  law  or  administrative  policy  upon  which  the 
Board's  decision  should  be  obtained  prior  to  the  conduct  of  an  election 
in  order  to  avoid  substantial  prejudice  to  the  rights  of  any  party. 
The  record  of  the  hearing,  the  findings,  conclusions  and  order  or 
recommendations  of  the  hearing  officer,  and  the  Administrator's  repoit 
of  the  election,  if  an  election  is  directed,  shall  be  forwarded  to  the 
Board  at  the  request  of  any  party,  and  the  Board  shall  thereupon 
review  the  decision  of  tlie  hearing  officer  and  certify  the  bargaining 
repi^esentaives  or  make  such  other  disposition  as  may  be  appropriate. 
Within  seven  days  after  service  of  an  order  of  a  hearing  officer  direct- 
ing an  election  any  interested  party  may  apply  to  the  Board  for  a  stay 
of  the  election  upon  the  ground  that  the  I'ecord  pi'esents  a  difficult 
and  important  question  of  law  or  administrative  jjolicy  upon  which 
the  Board's  decision  should  be  obtained  prior  to  an  election  in  order 
to  avoid  substantial  prejudice.  The  Board  or  a  single  member  desig- 
nated by  the  Board  shall  nile  upon  such  motions  with  all  possible 
dispatch  and  in  any  event  witliin  seven  days  of  filing.  A  special 
docket  shall  be  established  for  the  disposition  of  such  motions,  upon 
the  call  of  which  the  moving  party,  and  any  other  party  in  interest 
shall  have  the  right  to  present  brief  oral  argument  in  sui)port  of,  or 
in  opposition  to,  the  stay.  After  a  stay  is  granted  or  if  the  hearing 
officer  refei's  the  case  to  the  Board  upon  the  grounds  stated,  the 
Board  shall  determine  whether  to  direct  an  election  or  make  such 
other  disposition  as  may  be  appropriate.  If  the  Administrator  dis- 
misses a  petition  for  investigation  and  certification  of  representatives 
without  a  hearing,  he  shall  serve  upon  the  parties  a  brief  statement 
of  the  facts  and  his  supporting  reasons.  Upon  such  service  the  peti- 
tioner may  obtain  administrative  review  of  any  substantial  questions 
of  law  or  administrative  policy  by  filing  an  appeal  to  the  Board,  which 
shall  upon  such  statement  of  facts  determine  whether  to  affirm  the 
dismissal  or  order  a  hearing." 

Sec.  5.  Section  10  of  the  National  Labor  Relations  Act,  as  amended, 
is  amended  to  read  as  follows : 

"pRE\TNTIO]Sr   OF   UNFAIR  LABOR   PRACTICES 

"Sec.  10.  (a)  The  Board  is  empowered,  as  hereinafter  provided, 
to  prevent  any  person  from  engaging  in  any  unfair  labor  practice 
nisted  in  section  8)  affecting  commerce.  Tliis  power  shall  not  be 
affected  by  any  other  means  of  adjustment  or  prevention  that  has 
been  or  may  be  established  b}^  agreement,  law,  or  otherwise :  Prockled^ 
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•  That  the  Board  is  empowered  hy  agreement  Tvitli  any  agency  of  any- 
State  or  Territory  to  cede  to  such  agency  jurisdiction  over  any  cases; 
in  any  industry  (other  than  mining,  manufacturing,  communications, 
and  transportation  except  where  predominantly  jocal  in  character) 
even  though  such  cases  may  involve  labor  disputes  affecting  commerce,, 
unless  the  provision  of  the  State  or  Territorial  statute  applicable  to 
the  determination  of  such  cases  by  such  agency  is  inconsistent  with 
the  corresponding  provision  of  this  Act  or  has  received  a  construction 
inconsistent  therewith. 

"(b)  Whenever  it  is  charged  that  any  person  has  engaged  in  or  is 
engaging  in  any  such  unfair  labor  practice,  the  Admmistrator,  or  any 
agent  or  agency  designated  by  the  Administrator  for  such  purposes,  if 
after  investigation  he  has  reasonable  cause  to  believe  that  such  charge 
is  true  and  that  a  complaint  should  issue,  shall  have  the  power  to  issue 
and  cause  to  be  served  upon  such  person  a  complaint  before  the  Board 
stating  the  charges  in  that  respet :  Provided^  That  no  complaint  shall 
issue  based  upon  any  unfair  labor  practice  occurring  more  than  six 
months  prior  to  the  filing  of  the  charge  with  tlie  Administrator  and  the 
ser\dce  of  a  copy  thereof  upon  the  person  against  whom  such  charge  is 
made,  unless  the  person  aggrieved  thereby  was  prevented  from  filing 
such  charge  by  reason  of  service  in  the  Armed  Forces,  in  which  event 
the  six  month  period  shall  be  computed  from  the  day  of  his  discharge. 
If  the  Administrator  declines  to  issue  a  complaint,  he  shall  at  the  re- 
quest of  the  charging  party  prepare  and  forward  to  the  Board  and  the 
charging  party  a  summary  statement  of  the  facts  disclosed  by  his 
investigation  and  of  his  reasons  for  declining  to  issue  a  complaint,  and 
the  charging  party  may  then  file  an  appeal,  together  with  a  brief  state- 
ment of  supporting  reasons,  requesting  the  Board  to  direct  the  issuance 
of  a  complaint  upon  the  ground  that  upon  the  facts  stated  by  the  Ad- 
ministrator the  declination  to  issue  a  complaint  is  probably  incon- 
sistent with  law  or  the  policy  of  the  Board.  The  Board  shall  there- 
upon determine  administratively  whether  to  direct  the  issuance  of  a 
complaint  upon  tlie  foregoing  ground,  but  for  no  other  reason.  No 
court  or  other  agncy  shall  have  jurisdiction  to  review  the  Adminis- 
trator's declination  to  issue  a  complaint  or  the  action  of  the  Board 
upon  such  administrative  appeal.  After  a  complaint  is  issued,  the 
Board  or  any  agent  or  agency  designated  by  the  Board  for  such  pur- 
poses, shall  issue  and  cause  to  be  served  upon  the  person  so  complained 
of  a  notice  of  hearing  before  the  Board  or  a  member  thereof  or  before  a 
designated  trial  examiner  at  a  place  therein  fixed  not  less  than  five 
days  after  the  serving  of  said  notice.  A  complaint  may  be  amended 
by  the  Administrator  at  any  time  prior  to  the  hearing  and  may  be 
thereafter  amended  prior  to  the  issuance  of  an  order  based  thereon  in 
accordance  with  the  rules  and  regulations  of  the  Board.  The  person 
so  complained  of  shall  have  the  right  to  file  an  answer  to  the  original 
or  amended  complaint  and  to  appear  in  person  or  othemvise  and  give 
testimony  at  the  place  and  time  fixed  in  the  notice  of  hearing.  Any 
person  filing  a  charge  shall  be  deemed  a  party  to  the  ensuing  proceed- 
ing. In  the  discretion  of  the  member  or  trial  examiner  conducting  the 
hearing  or  of  the  Board,  any  other  person  may  be  allowed  to  intervene 
iiL  said  proceeding  and  present  testimony.  Any  such  proceeding  shall, 
so  far  as  practicable,  be  conducted  in  accordance  with  the  rules  of 
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evidence  applicable  in  the  district  courts  of  the  United  States  under 
the  Eules  of  Civil  Procedure  adopted  by  the  Supreme  Court  of  the 
United  States  pursuant  to  the  Act  of  June  19,  1934.  The  testimony 
shall  be  reduced  to  writing  and  filed  with  the  Board.  Thereafter,  in 
its  discretion,  the  Board  upon  notice  may  take  further  testimony  or 
hear  argument. 

"(c)  If  upon  the  preponderance  of  the  testimony  taken  the  Board 
shall  be  of  the  opinion  that  any  person  named  in  the  complaint  has 
engaged  in  or  is  engaging  in  any  such  unfair  labor  practice,  then  the 
Board  shall  state  its  findings  of  fact  and  shall  issue  and  cause  to  be 
served  on  such  person  an  order  rec^uiring  such  person  to  cease  and 
desist  from  such  unfair  labor  practice,  and  to  take  such  affirmative 
action  including  reinstatement  of  employees  with  or  without  back  pay, 
as  will  effectuate  the  policies  of  this  Act:  Provided^  That  where  an 
order  directs  reinstatement  of  an  emploj-ee,  back  pay  may  be  required 
of  the  employer  or  labor  organization,  as  the  case  may  be,  responsible 
for  the  discrimination  suffered  by  him :  And  provided  further.  That  in 
determining  whether  a  complaint  shall  issue  alleging  a  violation  of 
section  8(a)  (1)  or  section  8(a)  (2),  and  in  deciding  such  cases,  the 
same  regulations  and  rules  of  decision  shall  apply  irrespective  of 
whether  or  not  the  labor  organization  affected  is  affiliated  with  a  labor 
organization  national  or  international  in  scope.  Such  order  may 
fui'ther  require  such  person  to  make  reports  from  time  to  time  show- 
ing the  extent  to  which  it  has  complied  with  the  order.  If  upon  the 
preponderance  of  the  testimony  taken  the  Board  shall  not  be  of  the 
opinion  that  the  person  named  in  the  complaint  has  engaged  in  or  is 
engaging  in  any  such  unfair  labor  practice,  then  the  Board  shall  state 
its  findings  of  fact  and  shall  issue  an  order  dismissing  the  said  com- 
plaint. No  order  of  the  Board  shall  require  the  reinstatement  of  any 
individual  as  an  employee  who  has  been  suspended  or  discharged,  or 
the  payment  to  him  of  any  back  pay,  if  such  indi\adual  Avas  suspended 
or  discharged  for  cause.  Until  a  transcript  of  the  record  in  a  case  shall 
have  l3een  filed  in  a  court,  as  hereinafter  provided,  the  Board  may  at 
any  time,  upon  reasonable  notice  and  in  such  manner  as  it  shall  deem 
proper,  modify  or  set  aside,  in  whole  or  in  part,  any  finding  or  order 
made  or  issued  by  it. 

"(d)  In  case  the  evidence  is  presented  l^efore  a  member  of  the  Board 
or  before  a  trial  examiner,  any  party  may  submit  proposed  findings  of 
fact  and  conclusions.  The  member  or  trial  examiner  shall  prepare  and 
cause  to  be  served  upon  the  parties  to  the  proceeding  his  findings  of 
fact  and  conclusions  and  a  proposed  order.  "Within  twenty  days  after 
service  upon  him  or  within  such  further  time  as  the  Board  allows,  any 
party  (including  the  Administrator)  may  hie  exceptions  requesting 
the  Board  of  review  the  proposed  order  upon  any  of  the  following 
grounds  but  not  otherwise : 

(1)  that  the  member's  or  trial  examiner's  findings  of  fact  are 
clearly  erroneous, 

(2)  that  the  exceptions  raise  a  substantial  question  of  law, 

(3)  that  the  exceptions  raise  a  substantial  and  important  ques- 
tion of  administrative  policy  or  discretion,  or 

(4)  that  the  member  or  trial  examiner  in  the  conduct  of  the 
hearing  or  the  preparation  of  the  report  has  departed  from  the 
accepted  and  usual  course  of  administrative  proceedings  to  such 
an  extent  as  to  call  for  an  exercise  of  the  Board's  power  of  review. 
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An  party  may  file  a  memorandum  in  opposition  within  15  days  of 
service  upon  him  of  a  copy  of  the  exceptions  or  within  such  further 
time  as  the  Board  allows.  The  exceptions  shall  then  be  referred  to 
a  panel  of  three  members,  the  membership  of  which  shall  be  rotated 
periodically,  who  shall  promptly  determine  whether  there  are  adequate 
grounds  for  review  of  the  proposed  order.  Review  may  be  granted 
upon  limited  questions.  If  review  is  granted  or  if  the  Board  within 
twenty  days  of  service  upon  the  Administrator  has  determined  upon 
its  own  motion  upon  one  or  more  of  the  foregoing  grounds  to  review 
the  order  proposed  by  the  trial  examiner,  the  case  shall  be  assigned  to 
the  calendar  for  oral  argument  and  the  Board  (or  a  designated  panel) 
shall  proceed  in  the  manner  provided  in  subsection  (c).  A  calendar 
of  unfair  labor  practice  cases  shall  be  established  providing  for  regular 
sessions  to  hear  oral  arguments  during  at  least  two  weeks  of  each 
month.  If  no  exceptions  are  filed  within  the  twenty  day  period  or  if 
review  by  the  Board  is  denied,  the  order  proposed  by  the  Trial  Ex- 
aminer shall  become  the  order  of  the  Board  and  shall  be  subject  to 
judicial  enforcement  or  review  in  the  manner  provided  in  subsections 
(e)  and  (f).  The  action  of  the  Board  in  granting  or  denying  review 
of  tlie  findings,  conclusions  or  order  of  the  Trial  Examiner,  or  m  deter- 
mining the  scope  of  its  review,  shall  not  be  assigned  as  error  in,  or 
reviewed  by,  any  court. 

"(e)  Any  person  (execpt  the  Administrator)  aggrieved  by  a  final 
order  of  the  Board  granting  or  denying  in  whole  or  in  part  the  relief 
sought,  may  obtain  a  review  of  such  order  in  any  court  of  appeals  of 
the  United  States  in  the  circuit  wherein  the  unfair  labor  practice  in 
question  was  alleged  to  have  been  engaged  in  or  wherein  such  person 
resides  or  transacts  business,  or  in  the  Court  of  Appeals  for  the 
District  of  Columbia  Circuit,  by  filming  in  such  court  within  thirty 
days  after  the  service  of  such  order  a  written  petition  praying  that 
the  order  of  the  Board  be  modified  or  set  aside.  A  copy  of  such 
petition  shall  be  forthwith  served  upon  the  Board  and  the  Adminis- 
trator and  thereupon  the  Board  shall  file  in  the  court  a  transcript  of 
the  entire  record  in  the  manner  and  form  provided  under  section  2112 
of  the  Judicial  Code.  Upon  such  filing  the  court  shall  have  jurisdic- 
tion of  the  proceeding  and  of  the  question  determined  therein,  and 
shall  have  power  to  grant  to  the  petitioner  or  any  other  party  including 
the  Board  such  temporary  relief  or  restraining  order  as  it  deems  just 
and  proper,  and  to  make  and  enter  upon  the  pleadings,  testimony, 
and  proceedings  set  forth  in  such  transcript  a  decree  enforcing, 
modifying,  and  enforcing  as  so  modified,  or  setting  aside  in  whole  or 
in  part,  the  order  of  the  Board.  Any  party  to  the  proceeding  before 
the  Board  shall  be  permitted  to  interview  in  the  court  of  appeals. 
No  objection  that  has  not  been  urged  before  the  Board  on  exceptions 
shall  be  considered  by  the  court,  unless  the  failure  or  neglect  to  urge 
such  objection  shall  be  excused  because  of  extraordinary  circumstances. 
The  findings  of  the  Board  with  respect  to  questions  of  fact  if  supported 
by  substantial  evidence  on  the  record  considered  as  a  whole  shpll  be 
conclusive.  If  either  party  shall  apply  to  the  court  for  leave  to  adduce 
additional  evidence  and  shall  show  to  the  satisfaction  of  the  court 
that  such  additional  evidence  is  material  and  that  there  were  reason- 
able grounds  for  the  failure  to  adduce  such  evidence  in  the  hearing 
before  the  Board,  its  member,  agent,  or  agency,  the  court  may  order 
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such  additional  evidence  to  be  taken  before  the  Board,  its  members, 
agent,  or  agency,  and  to  be  made  a  part  of  the  transcript.  The 
Board  may  modify  its  findings  as  to  the  facts,  or  malce  new  findings, 
by  reason  of  additional  evidence  so  taken  and  filed,  and  it  shall  file 
such  modified  or  new  findings,  which  fuidings  with  respect  to  questions 
of  fact  if  supported  by  substantial  evidence  on  the  record  considered 
as  a  whole,  shall  be  conclusive,  and  shall  file  its  recommendations,  if 
any,  for  the  modification  or  setting  aside  of  its  original  order.  The 
jurisdiction  of  the  court  shall  be  exclusive  and  its  judgment  and 
decree  shall  be  final,  except  that  the  same  shall  be  subject  to  revicAv 
by  the  appropriate  circuit  court  of  appeals  if  application  was  made 
to  the  district  court  as  hereinabove  provided,  and  by  the  Supreme 
Court  of  the  United  States  upon  writ  of  certiorari  or  certification  as 
provided  in  sections  239  and  240  of  the  Judicial  Code,  as  amended 
(U.S.C,  title  28,  sees.  346  and  347).  Attorneys  appointed  by  the 
Administrator  shall  appear  on  behalf  of  the  Board  in  any  proceeding 
under  this  subsection. 

"(f)  If  no  petition  for  review  is  filed  within  thirty  days,  the  Admin- 
istrator shall  forthwith  file  a  copy  of  the  order  of  the  Board  in  a  circuit 
court  of  appeals  of  tlie  United  States  (including  the  Court  of  Appeals 
for  the  District  of  Columbia)  within  any  circuit  wherein  the  unfair 
labor  practice  in  question  was  alleged  to  have  been  engaged  in  or 
where  a  resioondent  named  in  the  order  resides  or  transacts  business 
and  tlie  court  shall  cause  notice  of  the  filing  to  be  served  upon  each 
respondent.  Within  fifteen  days  of  such  service  any  respondent  mav 
file  objections  to  the  order,  and  the  court  shall  thereupon  proceed  in 
the  manner  provided  by  subsection  (e)  as  if  a  petition  for  review  had 
been  filed.  If  objections  are  not  filed  within  fifteen  days  of  such 
service,  the  clerk  of  said  court,  unless  otherwise  ordered  by  the  court, 
shall  fortliwith  enter  a  decree  enforcing  the  order  of  the  Board. 

"(g)  The  commencement  of  proceedings  under  subsection  (e)  or 
the  filing  of  objections  under  subsection  (f)  shall  not,  unless  specif- 
ically ordered  by  the  court,  operate  as  a  stay  of  the  Board's  ordei*. 

"(h)  "\^nien  granting  appropriate  temporary  relief  or  a  restraining 
order  or  making  and  entering  a  decree  enforcing,  modifying,  and, 
enforcing  as  so  modified,  or  setting  aside  in  whole  or  in  part  an  order 
of  the  Board,  as  provided  in  this  section,  the  jurisdiction  of  courts 
sitting  in  equity  shall  not  be  limited  by  the  Act  entitled  'i^n  Aci  to' 
Amend  the  Judicial  Code  and  to  define  and  limit  the  jurisdiction  of 
courts  sittino;  in  equity,  and  for  other  purposes',  approved  March  23, 
1932  r U.S.C'.,  Supp.  VII,  title  29,  sees.  101-115.) 

"(i)  Petitions  filed  under  this  Act  shall  be  heard  expeditiously,  and 
if  possible  within  ten  days  after  they  have  been  docketed. 

"(i)  Whenever  it  is  charged  that  any  person  has  engaged  in  an 
imfair  labor  practice  and  the  Administrator  or  any  agent  or  agency 
designated  by  the  Administrator  for  such  purposes  finds  reasonaUe 
cause  to  believe  that  such  unfair  labor  practice  is  continuinsf  and  will 
be  continued  unless  restrained  and  will  cause  irreparable  injury  to  the 
property  of  any  person  or  the  exercise  of  any  rights  guaranteed  by 
section  7,  he  or  such  agent  or  agency  in  his  behalf,  shall  petition  a 
district  court  of  the  United  States  (including  the  District  Court  of 
the  United  States  for  the  District  of  Columbia)  within  any  district 
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wherein  the  unfair  labor  practice  in  question  is  alleged  to  have 
occurred  or  wherein  such  person  resides  or  transacts  business,  for 
appropriate  temporary  relief  or  restraining  order.  Such  a  petition 
may  be  filed  at  any  time  after  the  filing  of  a  charge  and  prior  to  the 
entry  of  a  Board  order  dismissing  a  complaint  or  the  filing  of  a  petition 
for  review  under  subsection  (e).  Upon  the  filing  of  any  such  petition 
for  temporary  relief  the  court  shall  cause  notice  thereof  to  be  served 
upon  such  person,  and  the  court  thereupon  shall  have  jurisdiction  to 
grant  to  the  Administrator  such  temporary  relief  or  restraining  order 
as  it  deems  just  and  proper. 

''(k)  Whenever  it  is  charged  that  any  person  has  engaged  in  an 
unfair  labor  practice  within  the  meaning  of  paragraph  (1)  (D)  of 
section  8(b),  the  Board  is  empowered  and  directed  to  hear  and  deter- 
mine the  dispute  out  of  which  such  unfair  labor  practice  shall  have 
arisen,  unless,  within  ten  days  after  notice  that  such  charge  has  been 
filed,  the  parties  to  such  dispute  submit  to  the  Board  satisfactory 
evidence  that  they  have  adjusted,  or  agreed  upon  methods  for  the 
voluntary  adjustment  of  the  dispute.  Upon  compliance  by  the  parties 
to  the  dispute  with  the  decision  of  the  Board  or  upon  such  voluntary 
adjustment  of  the  dispute,  such  charge  shall  be  dismissed." 

Sec.  6.  Section  11  of  the  National  Labor  Relations  Act,  as  amended, 
is  hereby  amended  by  inserting  following  the  words  "the  Board" 
when  they  first  appear  the  words  "or  the  Administrator"  and  by 
striking  out  the  words  "Board,  or  its,"  in  the  first  sentence  of  sub- 
division (1)  and  substituting  in  lieu  thereof  "the  Administrator,  or 
his". 

Sec.  7.  The  first  provision  to  Section  8  (b)  (7)  (C)  is  repealed. 

Sec.  8.  This  Act  may  be  cited  as  the  "National  Labor  Relations 
Act  Amendments  of  1960". 


44.  (Administration  of  the  Labor-Management  Relations  Act  by 

the  NLRB) 
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McKiNSEY  &  Co.,  Inc., 
Washington^  D.C.^  January  15, 1959. 
Mr.  Boyd  Leedom, 

Chairman,  National  Labor  Relations  Board, 
Washington,  D.G. 

Dear  Sir  :  We  submit  herewith  our  final  report  "Improving  Organi- 
zation and  Management  of  the  National  Labor  Relations."  This  report 
presents  the  results  of  the  study  undertaken  in  accordance  with  the  con- 
tract between  the  agency  and  this  firm,  dated  June  16, 1958. 

objectives    AISD   APPROACH 

The  objective  of  this  study  was  to  evaluate  the  organization  and  ad- 
ministration of  the  National  Labor  Relations  Board.  Its  primary  focus 
was  on  identifying  ways  to  expedite  the  processing  of  cases  and  in- 
crease the  agency's  general  effectiveness. 

To  achieve  this  objective  we  observed  and  analyzed  operations  and 
interviewed  personnel  in  12  field  offices  (7  regional,  3  subregional,  and 
2  resident)  and  in  every  major  organizational  unit  of  the  Washington 
headquarters.  We  followed  the  flow  of  cases  through  all  major  steps, 
assembled  and  studied  statistical  data,  and  reviewed  applicable  man- 
uals, reports,  and  memoranda.  In  addition,  we  participated  in  the 
Regional  Directors'  and  Chief  Law  Officers'  Conference  in  Denver 
during  October  1958  where  we  were  able  to  hear  those  key  field  officials 
discuss  their  problems  fully  and  freely ;  and  we  held  numerous  discus- 
sions with  Washington  officials  individually  and  in  groups. 

THE    REPORT 

Our  findings,  conclusions,  and  recommendations  are  presented  in  five 
chapters  that  make  up  the  accompanying  report.  Each  chapter  has  been 
reviewed  with  the  Board  and/or  those  key  officials  of  the  agency  espe- 
cially concerned  with  the  matters  deal  with  to  insure  practical  treat- 
ment of  the  problems  and  a  mutual  understanding  of  recommendations. 

Chapter  1 — Summary  of  jMajor  Problems :  Identifies  the  major  orga- 
nization, case  handling,  and  administrative  problems. 

Chapter  2 — Resolving  the  Agency's  Key  Organization  Problem: 
Presents  an  analysis  of  the  conflict  that  exists  over  the  roles  and 
responsibilities  of  the  Board  and  General  Counsel  for  administration 
of  the  agency.  There  it  is  pointed  out  that  any  significant  improvement 
in  the  management  of  the  agency  depends  upon  the  resolution  of  this 
central  problem.  Having  pointed  out  that  that  problem  is  the  central 
cause  of  the  agency's  ineffectiveness  at  this  time,  we  recommend  that 
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(a)  the  Board  be  freed  to  concentrate  on  deciding  cases  but  retain 
control  over  key  administrative  policy  decisions ;  and  (b)  the  General 
Counsel  be  made  responsible  for  developing  administrative  programs, 
for  gaining  Board  approval  of  them,  and  for  carrying  them  out. 

Chapter  3 — Increasing  the  Effectiveness  of  the  Field  Staff :  Details 
problems  being  encountered  in  the  management  of  field  operations  and 
in  their  supervision  by  the  Office  of  the  General  Counsel.  It  recom- 
mends specific  improvements  in  procedures,  supervision,  control,  or- 
ganization, and  administrative  service  activities  affecting  field  offices. 

Chapter  4 — Expediting  Decision  Making  by  the  Board  :  Analyzes  in 
a  similar  fashion  the  operations  of  the  Division  of  Trial  Examiners 
and  Board  Members'  offices.  Various  recommendations  designed  to 
expedite  decisionmaking  and  to  improve  performance  are  presented; 
steps  tliat  would  reduce  the  Board's  workload  through  the  delegation 
of  authority  to  the  regional  directors,  General  Counsel,  and  trial 
examiners  are  proposed. 

Chapter  5 — Increasing  Effectiveness  of  Administrative  Support: 
Summarizes  those  steps  that  should  be  talven  to  improve  each  admin- 
istrative service — budgeting  and  programing ;  collection,  analysis,  and 
utilization  of  statistics;  analysis  of  organization  and  methods;  per- 
sonnel administration  and  office  and  fiscal  services — for  more  effective 
support  of  operations  in  Washington  and  in  the  field. 

THE    CHALLENGE    CONFRONTING   THE   BOARD 

The  National  Labor  Relations  Board  now  faces  a  challenge. 

Demands  have  repeatedly  been  made  of  the  agency  for  faster  han- 
dling of  cases  and  for  extending  its  jurisdiction.  Workload  being 
placed  on  it  by  the  public  has  been  mounting  steadily.  To  permit  the 
agency  to  expedite  cases,  to  handle  its  growing  workload,  and  to  extend 
its  jurisdiction,  Congress  appropriated  additional  funds  for  financing 
operations  during  this  fiscal  year. 

The  Board  extended  its  jurisdiction  in  October  1958  to  make  its 
facilities  available  to  more  people.  But  so  far,  it  has  not  been  able  to 
cope  adequately  with  the  mounting  workload  or  to  expedite  the  han- 
dling of  cases.  The  number  of  cases  pending  in  all  stages  as  of  Decem- 
ber 1958  was  approximately  40  percent  greater  than  a  year  previous ; 
processing  time  also  has  been  increasing  steadily ;  the  time  required  to 
complete  a  C  case  is  now  taking  over  50  percent  longer  and  for  an  R 
case,  over  25  percent  longer  than  in  1953  when  the  fastest  time  was 
attained. 

All  indications  point  to  a  continuing  increase  in  workload.  If  the 
agency  is  not  to  fall  further  behind  and  if  its  service  to  employers, 
unions,  and  employees  is  not  to  deteriorate,  prompt,  forceful  action  is 
required. 

The  Board  can  and  should  move  promptly  within  the  framework  of 
the  existing  statute  to  take  a  number  of  steps  that  will  materially 
improve  its  performance.  We  believe  the  existing  institution  has  the 
potential  capacity  to  handle  more  expeditiously  the  workload  now 
upon  it  and  the  additional  load  that  can  be  foreseen.  But  if  it  is  to 
demonstrate  this  capacity,  the  Board  must  create  a  greater  sense  of 
urgency  than  now  prevails  among  its  staff  to  improve  its  organization 
and  management  so  that  cases  are  thoroughly  considered  and  decided 
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expeditiously.  Our  recommendations  indicate  the  steps  that  must  be 
taken. 

Some  progress  has  been  shown  since  this  study.  For  example,  time 
targets  were  established  for  several  of  the  major  phases  in  processing  a 
case ;  and  in  response  to  this  call  for  faster  processing,  average  time  in 
the  field  was  reduced.  During  October  and  November  field  employees 
put  in  more  than  14,000  unpaid  overtime  hours  with  the  result  that  the 
average  age  of  cases  pending  in  field  offices  was  reduced  from  60  days 
to  50,  and  the  number  of  cases  pending  more  than  120  days  was  reduced 
by  one-half.  Such  progress  is  encouraging.  However,  it  was  un- 
doubtedly accomplished  largely  through  the  extra  overtime  effort 
rather  than  through  fundamental  improvements  in  methods,  organiza- 
tion, or  management  as  are  recommended  in  this  report. 

In  the  long  run,  if  workload  continues  to  increase  materially,  the 
steps  that  can  be  taken  within  existing  legislation  to  overcome  the 
handicaps  now  hampering  the  Board's  effectiveness  may  not  be  enough. 
Legislation  may  be  needed  to  clarify  the  responsibilities  of  the  Board 
and  the  General  Counsel  for  the  agency's  administration  and  to  make 
clear  that  the  Board  can  establish  procedures  to  insure  the  thorough 
consideration  and  decision  of  certain  categories  of  cases  by  sub- 
ordinates without  personal  decision  by  the  Board  as  a  body.  To  insist 
that  it  will  not  recommend  any  changes  in  existing  legislation  (but 
will  look  to  the  Bureau  of  the  Budget  or  the  Department  of  Labor  for 
proposed  changes)  as  the  Board  advised  us  on  January  7,  1959,  is  to 
deny  the  executive  branch  and  the  Congress  the  full  benefit  of  the 
Board's  experience  in  its  administration  of  the  statute. 

IMPLEMENTING  THE  RECOMMENDATIONS 

The  Board  members  are  ultimately  responsible  for  initiating  action 
to  improve  the  agency's  performance.  But  the  Board  members  as  a 
group  are  not  able  to  schedule  and  supervise  directly  the  adoption  of 
individual  recommendations  contained  in  this  report.  Nor  should  they 
take  time  from  decisionmaking  to  attempt  the  intricate  job  of  co- 
ordinating the  various  operating  and  staff  officials  in  carrying  out  the 
steps  outlined. 

Therefore,  we  suggest  the  Board  first  adopt  the  recommendations 
presented  in  chapter  2.  This  would  give  the  General  Counsel  clear-cut 
responsibilities  for  administrative  operations  and  would  fix  responsi- 
bility upon  him  for  carrying  out  the  improvements  recommended,  on 
behalf  of  the  board. 

To  further  facilitate  implementation  of  the  recommendations  we 
suggest  that  a  committee  of  four  top  officials  to  represent  administra- 
tive services,  the  Board  members'  offices,  the  Division  of  Trial  Exam- 
iners, and  field  activities  be  appointed  to  assist  the  General  Counsel. 
This  committee  would  be  responsible  for  seeing  to  it  that  recommenda- 
tions are  put  into  effect  according  to  an  agreed-upon  schedule. 

To  expedite  the  work  of  such  a  committee  we  have  helped  personnel 
of  the  Organization  and  Methods  Branch  prepare  project  cards  cover- 
ing recommendations  presented  in  this  report.  These  cards  will  be 
available  to  the  committee  in  the  working  papers  of  this  study.  Each 
describes  a  recommendation  briefly,  refers  to  the  page(s)  in  the  report 
where  the  recommendation  is  discussed,  and  indicates  the  organiza- 
tional units  that  will  be  involved  in  its  implementation.  In  addition  to 
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facilitating  the  scheduling  of  each  improvement  proposed,  these  cards 
can  provide  a  ready  reference  to  indicate  to  the  Board  the  status  of 
each  recommendation  as  implementation  proceeds. 

We  have  appreciated  this  opportunity  to  serve  the  National  Labor 
Relations  Board  and  wish  to  extend  our  sincere  thanks  to  all  members 
of  the  staff  who  assisted  us  in  the  conduct  of  the  study. 

Respectfully  submitted. 

McKiNSEY  &  Co.,  Inc. 

IMPROVING    ORGANIZATION   AND    MANAGEMENT, 
NATIONAL  LABOR  RELATIONS  BOARD 

1.  Summary  of  Major  Problems 

Our  analyses  of  operations  of  the  National  Labor  Relations  Board 
revealed  major  organization  and  management  problems  in  four  areas : 

(1)  Relative  responsibilities  of  the  Board  and  the  General 
Counsel  for  administration  of  the  agency  are  not  clear;  this  has 
created  handicapping  disagreements  and  has  caused  confusion, 
duplication  of  effort,  lowered  staff  morale,  and  seriously  reduced 
operating  efficiency. 

(2)  The  effectiveness  of  the  agency's  field  staff  is  limited  by  dif- 
ferences over  the  organization  of  field  offices,  inadequate  control 
of  case  flow,  lack  of  persistent  effort  to  adopt  the  most  expeditious 
procedures,  and  an  inadequate  program  for  the  vigorous,  con- 
tinuing direction  of  the  field  staff. 

(3)  The  time  required  for  deciding  cases  and  the  burden  on 
members  of  the  Board  are  needlessly  increased  by  lack  of  con- 
cern over  the  supervision  of  the  individual  Board  members'  staffs, 
the  low  production  of  certain  individuals  on  these  staffs,  the 
sim.ilarly  low  production  of  some  trial  examiners,  and  the  exist- 
ence of  time-consuming  procedures  for  case  handling. 

(4)  The  operating  staff  of  the  agency  lacks  needed  personnel 
services,  current  and  informative  operating  statistics,  and  adequate 
space,  and  does  not  make  effective  use  of  work  programs  and 
budgets. 

This  first  chapter  summarily  pictures  the  nature  of  these  problems. 
Subsequent  chapters  offer  recommendations  for  overcoming  them. 

COSTLY   CONFLICT    IN    DIRECTION 

At  present,  the  agency,  in  Washington  particularly,  is  separated 
into  two  "sides";  the  Board  and  tlie  General  Counsel.  This  split  is 
rooted  in  the  Labor  Management  Relations  Act  of  1947.  This  act  sought 
to  insure  separation  of  the  agency's  prosecutory  functions  from  its 
quasi-]"  udicial  functions. 

Separation  of  the  prosecutory  and  quasi-judicial  functions  of  the 
agency  is  obviously  sound.  But  the  effect  of  the  act's  provisions,  as  they 
have  come  to  be  interpreted  in  the  administration  and  management  of 
the  agency,  has  resulted  in  overlap,  duplication,  and  conflict  between 
the  Board  and  General  Counsel.  In  other  words : 


1993 

1.  The  agency  lacks  a  single  executive  head. — The  Cliairman  and 
other  Board  members  have  decisionmaking  and  administrative  respon- 
sibilities. Simnltaneously,  the  General  Counsel  is  responsible  for  large 
and  important  administrative  operations.  No  basis  has  yet  been  f  omid 
for  interpreting  the  legal  responsibilities  of  the  two  so  as  to  clarify 
their  duties  in  respect  to  basic  administrative  matters  such  as  deter- 
mining funds  required  for  operation,  taking  key  personnel  actions, 
and  establishing  or  discontinuing  subordinate  organizational  units. 

2.  The  Division  of  Administraf ion  {160  employees)  cannot  function 
effectively. — Since  its  responsibilities  and  position  with  respect  to  the 
Board  and  to  the  General  Counsel  are  unclear,  essential  budgeting, 
personnel,  and  other  administrative  services  cannot  be  effectively 
performed. 

We  cannot  overemphasize  the  fundamental  importance  of  tliis  lack 
of  a  single  executive  head  to  provide  unified  direction.  It  drastically 
affects  directly  or  indirectly  all  of  the  agency's  operations.  Other  orga- 
nizational and  administrative  problems  to  be  discussed  in  subsequent- 
sections  stem,  in  part  at  least,  from  this  basic  problem.  Failure  to  solve 
this  key  organizational  problem  will  make  it  difficult  or  impossible  ta 
solve  existing  administrative  and  case-handling  problems. 

HANDICAPS   TO   EFFECTH'ENESS   OF   FIELD   STAFF 

The  bulk  of  the  agency's  work  is  handled  by  the  staff  in  the  field 
offices.  The  effectiveness  of  this  field  has  been  limited  by  prol)lems  of 
organization  and  direction  of  field  activities,  case-handling,  and  super- 
vision and  control  of  case  flow. 

(a)  Prohlems  of  organization  and  direction 

The  four  principal  problems  relating  to  organization  and  direction 
of  field  actiAdties  are : 

1.  The  simultaneous  existence  of  two  patterns  of  organization  in 
field  offices. — One  pattern,  the  group  system,  organizes  examiners  and 
attorneys  in  small  groups  under  an  intermediate  supervisor ;  the  other, 
the  conventional  system,  places  all  examiners  under  a  chief  field  ex- 
aminer and  all  attorneys  under  a  chief  legal  officer.  Under  the  group 
system,  it  is  claimed  that  closer  supervision  will  be  provided  that  will 
insure  more  expeditious  handling,  closer  coordination  of  the  investi- 
gation and  legal  aspects  of  a  case,  and  higher  quality  work.  To  date, 
the  evidence  has  not  proved  that  case  handling  has  been  expedited  by 
establishment  of  the  group  system.  In  addition,  because  the  two  orga- 
nizational patterns  are  allowed  to  prevail,  instructions  and  practices 
are  often  inconsistent  from  office  to  office,  causing  confusion  and  some 
discontent. 

2.  The  lack  of  established  criteria  for  determining  lohen  or  where 
regional  or  suhregional  offices  shall  he  established .,  discontinued.,  or 
relocated. — No  regular  reviews  are  made  of  the  adequacy  of  the  field 
structure  to  handle  most  efficiently  the  current  or  prospective  work- 
load. In  those  regions  where  subregional  offices  exist,  no  consistent  staff- 
ing pattern  or  distribution  or  responsibility  and  authority  between 
regional  and  subregional  offices  has  been  established.  The  need  for  cri- 
teria to  govern  field  structure  is  particularly  acute  now  since  the 
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agency,  because  of  its  increased  appropriation,  has  an  opportunity  to 
realine  its  field  structure  in  a  manner  that  can  affect  operations  for 
many  years  to  come. 

3.  Tlie  lack  of  firm^  consistent  direction  of  fMd  offices. — Effective 
direction  is  essential  to  good  performance  by  the  field.  Direction  has 
not  been  adequately  firm  and  consistent.  Central  to  the  problem  is  the 
question  of  the  functions  to  be  performed  by  the  Division  of  Operations 
in  the  Office  of  the  General  Counsel.  More  specifically : 

{a)  What  are  the  relative  responsihilities  of  the  Divisions  of 
Operations  and  Law  for  case  handlmg  and  advice  functions? 
Theoretically  the  Division  of  Operations  is  responsible  for  pro- 
viding ansv/ers  to  the  field  on  case-handling  matters  and  the 
Division  of  Law  on  legal  matters.  The  differences  between  case 
handling  and  legal  matters  have  not  been  clearly  defined.  There- 
fore, overlap  and  confusion  arise. 

(b)  What  is  expected  of  field  offices  and  who  is  to  appraise  each 
.office\s  performance?  Each  regional  office,  in  the  past,  has  been 
expected  to  carry  on  with  little  direction  or  review  of  its  ac- 
complishments. The  recent  appointment  of  a  new  Associate  Gen- 
eral Counsel  to  direct  the  Division  of  Operations  has  constituted 
a  siijnificant  step  toward  providing  stronger  administrative  lead- 
ership for  field  offices.  Agreement  as  to  what  is  expected  of  field 
offices  was  further  achieved  by  the  General  CounseFs  Conference 

■  of  Regional  Directors  and  Chief  Law  Officers  in  October.  There 
remains  the  need  for  developing  a  formal  program  for  continu- 
ing direction  and  appraisal  of  these  offices  by  the  Division  of 
Operations. 

(c)  What  is  the  job  of  the  Deputy  Assistant  General  Counsels? 
Five  deputies  in  the  Division  of  Operations  now  serve  as  channels 
between  Washington  and  the  field.  They  are  responsible  for  ad- 
ministration and  case  handling  by  offices  under  their  purview. 
They  do  not  have  adequate  time  to  perfoi'm  the  total  job  alone, 
and  the  relative  roles  of  the  Divisions  of  Law  and  Administi-ation 
which  can  render  assistance  have  not  been  clearly  established. 

4.  The  concentration  of  authority ^  in  the  agency's  headquarters.— 
Central  control  by  the  staff  in  Washington  tends  to  reduce  the  useful- 
ness of  key  field  officials  and  slows  down  case  processing.  A  number 
of  case-handling  matters  (e.g.,  injunction  or  back  pay)  and  adminis- 
trative matters"  (e.g.,  personal  appointments  and  regional  office 
budgets)  of  primary  concern  to  field  offices  are  now  handled  in  Wash- 
ino-ton  with  little  opportunity  for  key  field  officials  to  participate  ef- 
fectively. While  central  control  of  matters  on  which  no  precedent  exists 
is  required,  the  effective  utilization  of  experienced  field  employees 
calls  for  consideration  of  decentralizing  some  activities  now  handled 
centrally. 

(&)  Deficiencies  in  case-handling  procedures 

No  adequate  and  persistent  review  and  revision  of  case-handling 
procedures  in  field  offices  is  being  made.  Policies  provided  by  the 
Washington  office  are  not  clearly  understood  or  uniformly  followed. 
The  result  is  that  handling  time 'and  treatment  of  parties  vary.  Illus- 
trative procedural  problems  are : 

1.  The  manner  in  which  field  investigations  are  made  varies  from 
office  to  office  and  within  regional  offices. 
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2.  The  investigation  of  cases  assigned  an  attorney  for  investigation 
is  temporarily  delayed  during  the  period  required  for  trial  prepa- 
ration. 

3.  The  lack  of  systematic  procedure  for  providing  "information  of- 
ficer" services  disrupts  professional  staff. 

4.  The  procedures  followed  by  chief  law  officers  for  their  legal  review 
vary  from  office  to  office. 

(c)  Shortcomings  in  supervision  and  control  of  case  flow 

No  systematic  organized  procedure  exists  for  estimating,  planning, 
and  controlling  the  flow  of  cases  through  and  between  major  processing 
steps.  More  specifically : 

1.  Eesponsibility  for  case  production  is  not  clearly  fixed  within  field 
offices  short  of  the  regional  director. 

2.  Existing  reports  do  not  provide  the  information  needed  for  ef- 
fective control  of  case  flow  hy  supervisor}^  personnel. 

3.  The  forecasting  of  probable  case  intake  is  inadequate  for  effective 
field  office  management. 

4.  No  standards  of  man-hours  required  per  case  exist  to  aid  in  com- 
puting staff  requirements  or  in  judging  performance. 

DELAYS   IN  DECISIONMAKING 

Formal  decisions  by  the  Board  are  based  on  work  performed  by  the 
staffs  in  each  member's  office,  the  Division  of  Trial  Examiners,  and 
the  Office  of  the  Executive  Secretary.  The  time  required  for  reaching 
these  decisions  has  been  trending  upward  since  1953  (see  exhibit  1-1). 
The  prospect  of  a  steadily  mounting  workload  in  C  cases  promises 
to  cause  still  further  delay  in  the  reaching  of  decisions.  The  causes 
of  these  delays  are  inadequacies  in  the  supervision  and  professional 
staff  performance,  the  control  of  case  flow,  and  the  case-handling  pro- 
cedures utilized,  as  well  as  the  excessive  demands  on  the  limited  time 
of  Board  members  caused  by  mounting  caseload  and  non- decision- 
making activities. 

{a)  Inadequacies  in  supervision  and  professional  staff  jjerformance 
At  present,  performance  of  trial  examiners  and  legal  assistants  in 
the  Board  members'  offices  varies  widely  in  both  quantity  and  quality. 
It  is  recognized  that  some  variations  are  inevitable  due  to  differences 
in  cases  handled.  However,  the  variations  are  too  great  to  be  ac- 
counted for  by  difl'er'^nces  in  the  cases.  Some  trial  examiners  and  legal 
assistants  are  consistently  producing  as  little  as  one-fourth  or  less  than 
the  quantity  of  work  turned  out  by  the  better  producers.  Equally  poor 
records  on  quality  are  attested  to  by  Board  members. 

The  basic  problem  is  a  lack  of  agreed-upon  criteria  as  to  what  con- 
stitutes acceptable  performance  and  a  failure  to  demand  results.  Poor 
performers  are  tolerated.  No  means  exist  for  objectively  judging  per- 
formance and  following  up  to  reward  or  discipline.  Supervisors  have 
neither  the  autliovity  nor  knowledge  of  the  techni(iues  for  overcoming 
such  problems.  They  are  not  selected  for  their  supervisory  ability  and 
are  not  offered  training  or  the  opportunity  for  regular  exchange  of 
ideas  to  improve  supervision;  consequently  their  methods  of  super- 
vision and  their  effectiveness  vary  widely. 
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(&)  Shortcomings  in  system  for  control  of  case  flow 

The  Board  is  confronted  with  the  same  types  of  problems  of  control 
of  case  flow  at  its  level  as  we  found  in  the  field.  More  specifically  : 

1.  Responsibilities  of  the  executive  secretary,  chief  counsels,  as- 
sociate chief  counsels,  or  supervisors  for  controlling  and  expediting 
case  handling  are  not  clearly  fixed. 

2.  No  uniform  criteria  or  standards  have  been  developed  to  help 
establish  processing  time  standards  and  acceptable  ranges  of  perform- 
ance. Consequently,  Board  members  and  supervisors  have  no  uniform 
basis  for  expediting  work  or  judging  performance. 

3.  No  effective  system  of  control  has  been  developed  to  regularly  re- 
port status  of  cases  in  relation  to  time  targets  or  production  in  rela- 
tion to  standards  or  goals. 

{c)  Deficiencies  in  case  handling  'procedures 

Procedures  for  processing  a  case  at  the  Board  level  can  have  a 
significant  effect  on  the  amount  of  time  it  takes  to  complete  the  case. 
J\iany  different  procedures  and  techniques  have  been  developed  and 
are  employed.  The  procedure  followed  for  a  particular  case  is  de- 
termined primarily  on  the  basis  of  the  content  of  the  case.  Conscious 
consideration  is  not  systematically  given  to  selecting  the  most  ex- 
peditious method.  For  example,  the  Board,  to  expedite  processing,  au- 
thorized use  of  oral  presentation  of  memo  cases  last  May,  but  no  use 
has  yet  been  made  of  that  pi'ovision.  All  memo  cases  for  the  Board  still 
are  pi'osonted  by  the  time-consuming  written  memo  method. 

The  Board  has  developed  an  K  case  expediter  unit  which  has  demon- 
strated an  ability  to  process  11  cases  fast.  Yet  no  efforts  have  been 
made  to  expand  the  use  of  the  techniques  employed  in  this  unit.  No 
manual  has  been  prepared  to  help  legal  assistants  learn  the  vaiious 
procedures;  nor  have  guidelines  been  developed  to  help  trial  examiners 
improve  their  intermediate  reports. 

(c/)  Excessive  de/inands  on  time  of  Board  menibers 

Bottlenecks  in  processing  of  cases  up  to  the  Board  members  them- 
selves can  be  alleviated  to  a  degree  bv  assignment  of  additional  per- 
sonnel to  the  organizational  segments  subordinate  to  them,  thereby 
increasing  the  processing  capacity  of  tliose  units.  The  five  Board  mem- 
bers themselves,  hoAvever,  do  not  have  such  flexibility.  Their  capacity 
is  relatively  fixed  at  the  level  of  these  fixe  human  beings  to  read,  hear, 
digest,  and  come  to  conclusions  on  highly  complex  and  controversial 
matters.  In  the  coming  year  the  numbei-  of  cases  the  Board  will  be 
required  to  liandle  is  expected  to  approximately  double. 

Tlie  Board  membei-s  consequently  face  the  need  for  finding  ways  to 
reduce  their  own  workload.  They  now  spend  a  third  of  their  time  on 
no'idecisiomnaking  activities.  Ways  must  be  found  to  relieve  them  of 
as  nnich  of  this  burden  as  possible. 

The  remaining  two-thirds  of  their  available  time  is  devoted  to  con- 
sidering C  cases  and  R.  cases;  but  many  of  these.  Board  members  and 
others  will  contend,  contain  issues  already  covered  by  precedent.  Ways 
must  be  sought,  therefore,  to  delegate  Board  authority  to  others 
Avitliin  the  agency  who  can  make  decisions  within  establish  policies, 
thereby  relieving  Board  members  of  the  burden  of  the  relatively  rou- 
tine decision  work. 
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INADEQUACIES    IN    ADMINISTRATIVE    SERVICES 

The  effectiveness  and  economy  with  which  operations  are  carried  on 
are  reduced  by  the  limited  effectiveness  of  existing  programs  for  pro- 
viding personnel  administration,  work  programing  and  budgeting, 
statistical,  and  office  and  fiscal  services. 

(a)  Inadequacies  in  personnel  administration 

The  agency's  needs  for  development  of  an  efficient  staff  and  a  con- 
tinuing flow  into  its  ranks  of  new  and  qualified  personnel  is  handi- 
capped b}^  a  lack  of  sound  and  aggressiA'e  personnel  administration 
and  by  the  lack  of  mutual  confidence  among  personnel  specialists  and 
responsible  operating  officials.  These  needs  are  not  now  being  met  be- 
cause of : 

1.  Inadequate  utilization  of  and  performance  hy  personnel  ad^minis- 
tration  specialists. — The  Personnel  Branch  is  charged  with  helping 
operating  officials  with  their  recruitment,  staff'  development,  evalua- 
tion, promotion,  transfer,  and  dismissal  problems.  In  actual  practice 
it  serves  primarily  to  process  and  maintain  personnel  records,  provide 
routine  information  and  assistance  on  personnel  matters  on  request, 
and  attempt  to  insure  that  personnel  actions  conform  to  regulations. 
As  a  result,  professional  personnel  and  key  officials  in  the  operating 
divisions  and  in  the  field  become  deeply  and  unnecessarily  involved  in 
relatively  routine  personnel  matters. 

2.  Lack  of  an  aggressive  agencyioide  recruiting  program. — At 
present  the  General  Counsel's  office  and  each  division  on  the  •'Board's 
side"  are  told  of  the  personnel  allowance  provided  for  them  in  the 
budget.  Then  each  imit  is  left  largely  on  its  own  to  recruit  the  person- 
nel it  needs — particularly  the  professional  personnel.  Recruits  are  not 
aggressively  sought  out  for  the  agency  as  a  whole.  New  candidates  are 
attracted  largely  by  "word  of  mouth  advertising."  They  tend  to  gravi- 
tate to  that  unit  of  the  agency  which  they  have  heard  about.  They  are 
not  screened  centrally  and  directed  to  the  unit  for  which  they  may  be 
best  fitted.  Most  of  the  professional  personnel  attracted  to  the  agency 
to  date  have  been  attorneys.  Attorneys  are  a  vital  commodity  for  the 
agency,  but  nearly  all  personnel  interviewed  indicated  that  in  the  field 
the  agency  has  a  need  also  for  nonattoi'neys  to  do  investigative  work. 
Yet  we  found  no  aggressive  efforts  being  put  forth  to  recruit  non- 
attorneys. 

3.  Cumbersome  recruiting  and  hiring  procedures. — TTntil  recently, 
a  candidate  for  a  position  in  the  Office  of  the  General  Counsel  or  in 
the  field  may  have  been  interviewed  by  as  many  as  10  key  officials  in 
Washington.  This  placed  an  undue  demand  on  these  key  officials,  hence 
the  procedures  were  simplified  to  reduce  the  number  of  interviews. 
Screening  interviews,  selection  and  offers,  however,  are  still  made  by 
the  professional  staff  with  the  Personnel  Branch  simph^  processing 
the  papers  after  candidates  have  been  hired. 

4.  Inadequate  and  hurdensomr  programs. — Professional  personnel 
have  traditionall}^  been  trained  b}-  a  "master-apprentice"  type  of  on- 
the-job  association.  Tlie  effectiveness  of  such  training  varies  with  the 
individual  providing  the  training,  and  for  all  who  are  involved  it  is 
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time  consuming  and  burdensome.  Continued  dependence  on  this  tradi- 
tional method  will  not  be  adequate.^ 

Woll-prepai'ed  training  materials  have  recently  been  issued  to  the 
field ;  they  should  prove  worthwhile.  However,  this  material  continues 
to  place  emphasis  on  the  traditional  on-the-job  training  to  be  con- 
ducted by  the  existing  held  staff.  It  also  emphasizes  legal  training  and 
provides  inadequately  for  training  in  the  conduct  of  investigations. 
Moreover,  no  provision  is  made  to  build  up  supervisory  skills. 

5.  HapliaBard  and  poorly  understood  'promotion  and  transfer  poli- 
cies.— No  planned  and  orderlj-  program  for  identifying  and  selecting 
personnel  for  promotion  and  transfer  has  existed  witliin  the  agency. 
Individuals  have  "shopped  around'"  for  themselves  or  have  relied  on 
their  ability  to  impress  key  officials  on  brief  contacts  Such  practices 
have  tended  to  undermine  morale  and  have  given  little  assurance  that 
the  ablest  individuals  are  being  selected  for  promotion. 

(&)   Problems  in  the  development  and  use  of  loork  programs  and 
budgets 

The  agency  has  not  effectively  utilized  programs  and  budgets  to 
control  performance  and  the  flow  of  cases  or  to  present  its  require- 
ments to  the  Bureau  of  the  Budget  and  Congress. 

Need  for  better  forecasting,  standards,  and  reports  to  improve  con- 
trol of  performance  and  case  flow  has  been  noted  previously  under  the 
sections  describing  problems  in  the  field  and  at  the  Board  level.  Failure 
to  present  requirements  effectively  to  the  Bureau  of  the  Budget  and 
Congress  can  be  attributed  not  only  to  these  shoi'tcomings  in  the  sys- 
tem but  also  to  inadequate  coordination  between  operating  officials 
and  the  Division  of  Administration.  For  example,  the  agency's  first 
request  for  apportionment  of  fiscal  year  1059  funds  was  prepared 
without  participation  of  the  General  Counsel  or  his  representatives 
who  are  responsible  for  expenditure  of  the  bulk  of  the  agency's  funds. 

This  and  subsequent  development  made  it  necessary  for  tlie  Bureau 
of  the  Budget  to  call  for  a  thorough  review  of  the  agency's  worldoad ; 
and  tliis,  in  turn,  adversely  aff'ected  operations  because  it  rekindled 
disagreements  over  responsibilities  within  the  agency  for  reviewing 
and  approving  administrative  actions  relating  to  determination  of 
workload  and  budget  requirem.ents. 

{c)  Shortcomings    in    collection^    ajialysis,    and    dissemination    of 
statistics 

Statistics  are  essential  aids  in  the  control  of  operations,  in  the  devel- 
opment of  budgets  and  work  programs,  and  in  keeping  the  public 
informed  as  to  the  agency's  performance. 

All  field  offices  now  lieep  records  of  their  operations  which  they  use 
with  varying  degrees  of  effectiveness  to  control  performance.  The 
Statistics  Branch  in  Washington  also  maintains  records  of  cases  and 
proceedings  based  on  copies  of  documents  announcing  actions  taken. 
Periodically,  these  records  are  summarized  and  reports  are  prepared 
for  use  in  the  control  of  operations,  in  the  preparation  of  budgets  and 
work  programs,  and  in  the  provision  of  information  to  the  i^ublic. 

The  process  of  collecting  data  is  handled  economically.  However, 

1  Since  our  original  inquiries  into  this  subject,  a  training  director  was  appointed  to  the 
Gencrnl  Counsers  staff,  and  three  classroom-type  training  sessions  have  been  held  for 
new  professional  employees. 
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the  data  provided  is  being  used  with  varying  degrees  of  satisfaction 
or  not  being  used  at  alL  More  specifically : 

1.  Statistical  data  are  not  used  effectively  in  managing  Oferations. — • 
Operating  ofricials  througJiout  the  agency  have  need  for  better  data 
and  rej)orts  to  aid  them  in  controlling  performance  of  their  subordi- 
nates. At  present,  many  of  them  are  attempting  to  make  their  ovrn 
appraisals  by  using  the  historical  summaries  asembled  Ijy  the  Statis- 
tics Branch,  as  well  as  records  they  maintain  themselves.  But  these 
provide  no  basis  for  comparing  actual  results  against  plans. 

2.  Statistical  data  noio  available  are  indequate  for  measuring  'pro- 
duction and  roorhloacl. — To  provide  statistics  of  productivity  and 
workload  the  Statistics  Branch  now  makes  a  single  conversion  of 
cases  into  workload  units  counting  a  representation  case  as  one  unit 
and  an  unfair  labor  practice  case  as  three  units.  This  provides  a  fair 
I'ough  measure  of  the  i-elative  difiiculty  and  time  required.  This  meas- 
ure is  widely  used  by  the  General  Counsel's  staff  and  the  Division  of 
Administration.  However,  the  Budget  Branch  has  found  it  necessary 
to  develop  a  more  refined  measure  based  on  time  studies  made  orig- 
inally in  1940.  The  two  measures  show  differences  in  productivity  being 
attained  and  hence,  hours  of  work  required  to  complete  workload  re- 
maining. These  differences  raise  questions  as  to  which  measure  is  valid 
or  whether  both  should  continue  to  be  circulated. 

iyd)  Deficiencies  in  fiscal  and  o-ffice  services 

The  agency  has  no  serious  or  very  difficult  problems  relating  to  the 
provision  of  fiscal  and  office  services.  Nevertheless,  operations  are 
hampered  by : 

1.  Inadequate  space  in  the  Washington  headquarters. — The  agency 
has  a  sufficient  amount  of  office  space,  but  it  does  not  lend  itself  to  an 
efficient  layout.  Offices  of  officials  whose  Vv'ork  requires  frequent  con- 
tact (e.g..  Director,  Division  of  Administration  and  Associate  General 
Counsel — Operations)  are  located  a  citj^  block  apart.  Several  Board 
members  and  a  number  of  their  supervisoi'S  are  separated  from  tlieir 
staff's  by  two  or  more  bays;  some  are  located  on  different  floors  of  the 
building.  Trial  examiners  and  other  professionals  whose  work  fi-(^- 
quently  requires  quiet  and  privacy  are  doubled  or  tripled;  this  is 
disturbing  and  adversely  affects  production. 

2.  Duplication  of  files. — The  Division  of  Administration  operates  a 
central  file  room  for  the  benefit  of  the  whole  agency.  The  Office  of  the 
General  Counsel  operates  a  separate  file  room.  The  result  is  unneces- 
sary extra  cost  without  any  apparent  extra  benefits  to  facilitate 
operations. 

3.  Ineffective  utilization  of  the  stenographic  staff. — Three  steno- 
graphic pools  serve  the  agency ;  the  first  is  operated  by  the  Division  of 
Trial  Examiners,  a  second  by  the  Executive  Secretary,  and  a  thii-d  by 
the  Division  of  Administration.  The  first  two  achieve  good  rates  of 
production,  but  the  third  does  not  have  a  sufficient  amount  of  repetitive 
work  to  be  utilized  fully  or  effectively. 

In  subsequent  chapters  the  problems  noted  in  this  chapter  are 
discussed  in  detail  and  recommendations  for  overcoming  them  are 
offered. 
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2.  Eesolvixg  the  Agency's  Key  Organization  Problem 

The  key  problem  facing  the  agency  in  its  endeavors  to  improve  man- 
agement is  the  conflict  over  the  roles  and  relative  responsibilities  of  the 
Board  and  the  General  Council  for  the  adminstrative  operations  of  the 
agency.  The  problem  stems  in  part  from  perpelxing  provisions  of  the 
Taft-Hartley  Act  and  from  inconsistent  interpretations  of  these  roles 
and  responsibilities.  Little  progress  toward  improving  management 
can  be  expected  until  responsibilities  and  authorities  for  the  adminis- 
trative operations  are  clarified.  This  chapter,  therefore,  outlines — 

1.  The  origin  and  the  nature  of  the  problem. 

2.. Alternative  solutions  and  a  proposed  solution. 

o.  Principles  to  govprn  distribution  of  responsibilities  and  work- 
ing relations  that  should  prevail, 

4.  How  the  recommended  solution  can  be  implemented. 

ORIGIN  AND  NATURE  OF  THE  PROBLEM 

The  purpose  of  the  National  Labor  Relations  Board  is  to  administer 
the  Labor  Management  Relations  Act  of  1947.  Administration  of  the 
act  requires  conduct  by  the  agency  of  both  substantive  and  administra- 
tive operations. 

The  substantive  operations  include  (a)  investigating  petitions  and 
conducting  elections  for  the  purpose  of  certifying  or  decertifying  col- 
lective-bargaining representatives:  (b)  investigating  charges  of  un- 
fair labor  practices  and,  where  warranted,  issuing  and  prosecuting 
complaints;  (c)  hearing  arguments  and  testimony  on  such  complaints 
and  issuing  decisions  and  orders  with  respect  thereto;  and  (d)  seeking 
compliance  with  such  decisions  and  orders  and  petitioning  appropri- 
ate courts  for  their  enforcement. 

The  administrative  operations  include  (a)  determining  organization 
structure  within  which  the  agency's  operations  will  be  conducted; 
(h)  establishing  policies  and  conducting  programs  for  the  recruit- 
ment, assignment,  training,  promotion,  transfer,  and  dismissal  of 
employees;  (c)  developing  programs  and  budgetary  requirements 
for  conducting  the  agency's  substantive  operations;  (d)  designing 
methods  and  procedures  for  carrying  out  the  agency's  work;  and  (e) 
pro\dding  office  services  for  the  support  of  the  staffs  carrying  out  the 
substantive  operations. 

(a)  Situation  prior  to  19. '^7 

Prior  to  1947  the  National  Labor  Relations  Board  was  charged  with 
administering  the  original  National  Labor  Relations  Act  of  1935.  The 
Board,  like  other  independent  regulatory  agencies,  was  fully  and 
directly  responsible  for  all  substantive  and  administrative  operations. 
It  hired  its  own  General  Counsel  and  assigned  such  duties  to  him_  as  it 
considered  proper.  It  emj^loyed  such  Washington  staff  and  established 
such  field  offices  as  it  considered  necessary  to  carry  out  its  policies.  Such 
internal  divisions  of  responsibilities  as  existed  were  all  determined  by 
the  Board  as  dictated  by  its  own  judgments  or  to  conform  to  the 
requirements  of  the  Administrative  Procedures  Act  after  its  enact- 
ment in  1946.  During  this  period  the  agency  was  criticized  on  the 
grounds  that  its  prosecuting  and  quasi- judicial  functions  were  not 
adequately  separated. 
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(b)  Developments  in  191^7 

The  80th  Congress,  therefore,  sought  to  insure  their  separation  by 
legislation  prescribing  changes  in  the  agency -s  internal  organization 
and  operating  procedures.  Several  bills  were  drafted  in  1947.  The 
House  bill  -  sought  to  insure  the  sepai-ation  by  abolishing  the  existing 
agency  and  creating  two  separate  agencies  instead :  a  Labor-Manage- 
ment Eolations  Board  to  handle  the  quasi-judicial  functions,  and  an 
Administrator  of  the  National  Labor  Relations  Act  to  handle  the 
investigating  and  prosecuting  functions.  The  Senate  bill  ^  did  not  gO' 
so  far  in  revising  the  internal  structure.  It  retained  the  single  agency, 
but  called  for  the  abolition  of  the  Board's  Review  Section  and  the 
complete  isolation  of  the  Division  of  Trial  Examiners  from  investi- 
gating and  prosecuting. 

Both  bills  went  to  conference.  The  final  bill  was  a  compromise.  It 
did  not  go  so  far  as  to  establish  the  two  agencies  called  for  in  the 
original  House  bill,  but  it  did  go  beyond  the  original  Senate  bill  in 
prescribing  the  internal  structure.  It  prescribed  that,  within  the  exist- 
ing agency,  functions  be  separated.  The  General  Counsel  of  the  Board 
was  to  be  appointed  by  the  President  and  to  have  final  authority  on- 
behalf  of  the  Board  to  investigate  charges  and  issue  complaints  in 
unfair  labor  practice  cases  and  to  prosecute  such  complaints  before 
the  Board.  He  was  also  to  exercise  general  supervision  over  all  at- 
torneys employed  by  the  Board  (other  than  trial  examiners  and  legal 
assistants  to  Board  Members)  and  over  the  officers  and  employees  in 
the  regional  offices. 

Senator  Taft  explained  that  the  conference  agreement  recognized 
"the  principle  of  separating  judicial  and  prosecuting  functions  without 
going  to  the  extent  of  establishing  a  completely  independent  agency."  ^ 
The  managers  of  the  bill  on  the  part  of  the  House  also  indicated  that 
the  provisions  of  the  bill  "effectively  limit  the  Board  to  performance 
of  quasi-judicial  functions."  ° 

The  final  bill,  by  being  specific  on  some  points,  yet  not  specific 
enough  on  others,  introduced  some  inconsistencies  that  provided  bases 
for  future  conflict.  For  example,  by  giving  the  General  Counsel  au- 
thority to  exercise  general  supervision  over  all  attorneys  (except  legal 
assistants  and  trial  examiners)  and  over  field  employees,  the  act  left 
the  Board  without  adequate  means  to  carry  out  substantive  operations 
such  as  those  relating  to  representation  cases  and  enforcement  for 
which  it  was  made  responsible.  Similarly,  by  not  being  specific  about 
responsibility  for  administrative  operations  such  as  personnel  manage- 
ment, budgeting,  and  progi^am  development  and  analysis,  the  act 
established  the  groundwork  for  duplications  or  conflicts  in  these  areas. 

(c)  Experience  subsequent  to  191^7 

Immediately  after  passage  of  the  act,  the  Board  attempted  to  clarify 
the  situation  by  delegating  to  the  General  Counsel  those  substantive 
functions  (e.g.,  enforcement,  representation  case  matters)  which  he 
could  more  effectively  perform  because  of  his  nuthority  to  supervise 
operating  personnel  and  attorneys  (other  than  the  legal  assistants  and 

2  H.R.  ?!n20  (see  also  H.  Rept.  245  on  H.R.  .3020). 

3  S.  1126  (seenlso  S.  Rept.  105  on  S.  1126). 

*  Congrpssional  Record,  vol.  93,  No.  106.  p.  6599. 
«  House  Conference  Report  No.  510  on  H.R.  3020. 
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trial  examiners)  .*^  To  avoid  duplication  and  because  the  General  Coun- 
sel would  be  performing  most  of  the  agencj^'s  substantive  operations, 
the  Board  also  delegated  to  the  General  Counsel  the  authority  to  super- 
vise all  central  administrative  and  clerical  staffs  performing  service 
or  "housekeeping"  functions. 

In  the  first  few  years  after  passage  of  the  act  conflicts  and  disputes 
arose  over  interpretations  of  provisions  of  the  act  affecting  substantive 
operations  (e.g.,  enforcement  functions,  establishment  of  jurisdictional 
standards,  handling  of  representation  cases)  and  these,  in  turn,  led  to 
a  withdrawal  of  the  delegation  for  conducting  the  service  or  house- 
keeping functions. 

(d)   The  needs  today 

Now,  more  than  10  years  after  passage  of  the  act,  the  inconsistencies 
forming  the  bases  for  conflict  still  are  in  effect,  although  several  at- 
tempts were  made  to  eliminate  them  by  legislative  action.'  However, 
now  that  more  than  10  years'  experience  has  been  gained,  the  conflicts 
and  disputes  over  substantive  operations  appear  to  have  been  reduced. 
The  roles  and  relative  responsibilities  of  the  Board  and  the  General 
Counsel  with  respect  to  these  substantive  operations  have  become  rela- 
tively clear.  The  considerable  effort  devoted  to  hammering  out  work- 
ing methods  has  apparently  helped  to  define  and  make  the  division  of 
responsibilities  and  authorities  for  these  functions  quite  consistently 
understood. 

With  respect  to  the  administrative  operations,  however,  the  same 
degree  of  clarity  and  understanding  does  not  prevail.  No  equal  amount 
of  effort  has  been  deA^oted  to  hammering  out  methods,  defining  respon- 
sibilities and  authorities,  and  developing  consistent  understanding. 
Previous  attempts  to  solve  the  problem  have  been  limited  simply  to 
assigning  "housekeeping"  functions  first  to  the  General  Counsel,  then 
to  the  Board,  and  now  back  to  the  General  Counsel  again.  This  is 
inadequate  and  will  provide  no  lasting  solutions.  Frustrations,  over- 
laps, du]")lications,  and  voids  in  administrative  operations  will  continue 
to  prevail. 

Ideally,  it  would  be  best  to  seek  remo-\-al  through  legislatio7i  of  the 
inconsistencies  in  the  Labor  Management  Relations  Act  of  1947  which 
provide  the  bases  for  conflict  and  confusion.  However,  new  legislation 
will  take  time,  and  in  view  of  previous  unsuccessful  attempts  may  not 
be  obtainable  at  all.  On  the  other  hand,  the  need  for  clarifying  respon- 
sil3ilities  for  administrative  operations  is  urgent.  Incumbent  Board 
members  and  the  General  Counsel  have  expre?sed  a  desire  to  iron  out 
differences  which  have  arisen  over  substantive  and  administrative 
operations.  Much  can  be  done  to  provide  a  soimd  basis  for  improve- 
ment which  is  necessary  now  and  which  would  also  be  useful  even  if 
legislative  change  is  obtained  in  the  future.  Therefore,  immediate 
action  should  be  undertaken  to — 

1.  Develop  full  and  consistent  understanding  among  key  offi- 
cials of  the  nature  and  importance  of  the  administrative  opera- 
tions and  their  relationships  to  and  impact  on  the  agency's 
substantive  operations. 

*  See  memorandum  describing  statutory  and  delegated  functions  of  the  General  Counsel. 

■^  In  1949.  S.  249  was  introduced  and  passed  by  the  Senate,  hnt  it  was  not  acted  upon  by 
the  House.  In  1950,  Reorganization  Plan  No.  12  was  submitted  under  the  provisions  of 
the  Reorganization  Act  of  1949.  A  resolution  adopted  by  the  Senate  prevented  it  from  being^ 
put  into  effect. 
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2.  Work  out  arrangements  that  will  free  the  Board  members  as 
a  group  of  the  burden  of  day-to-day  administrative  operations  and 
permit  them  to  concentrate  on  the  agency's  quasi- judicial  opera- 
tions as  originally  intended.^  At  the  same  time  these  arrangements 
must  recognize  the  Board's  ultimate  responsibility  for  all  func- 
tions of  the  agency.^ 
Working  out  these  ai-rangements  will  require  acceptance  of  the  prin- 
ciple that  effecti^^e  management  requires  selection  of  one  official  who 
will  be  responsible  for  the  agency's  administrative  operations,  agree- 
ment on  his  selection,  definition  of  these  operations,  and  the  authori- 
ties the  Board  members  as  a  group  will  retain,  and  spelling  out  the 
authorities  delegated  and  the  manner  in  which  the  operations  will  be 
conducted  and  reported  to  the  Board.   In  subsequent  paragraphs, 
alternative  courses  of  action  are  analyzed  and  a  course  of  action  is 
recommended. 

MAJOR   ALTERNATIVES 

If  the  agency  is  to  function  effectively  as  one  agency,^"  the  Board 
members  must  retain  ultimate  responsibility  for  all  the  agency's  func- 
tions ^^  but  delegate  the  conduct  of  day-to-day  administrative  opera- 
tions within  the  policies  they  establish  to  a  single  key  official.  Three 
major  alternatives  that  may  be  considered  are  to  fix  responsibility  for 
conducting  administrative  operations  on: 

1.  The  Chairman  of  the  Board, 

2.  The  incumbent  of  a  new  position  of  Executive  Officer,  or 

3.  The  General  Counsel. 

(a)   Chairman  of  the  Board  plan 

Under  this  plan,  responsi1)ility  for  administrative  operations  would 
be  fixed  on  the  Chairman  of  the  Board.  He  would  be  given  an  executive 
assistant  and  the  necessary  administrative  staff  to  aid  him  in  develop- 
ing administrative  programs  and  concluding  operations  under  them. 
He  would,  if  necessary,  be  relieved  of  some  responsibility  for  case  deci- 
sions and  carry  a  lighter  caseload. 

This  plan  would : 

1.  Meet  the  need  for  a  single  key  executive  in  charge  of  ad- 
ministrative operations. 

2.  Follow  precedents  established  in  other  regulatoiy  agencies 
in  which  the  Chairman  is  responsible  for  administration. 

3.  Give   administrative   functions   greater   prestige   and   dis- 
tinguish the  position  of  Chairman  from  other  Board  members. 

On  the  other  hand,  the  plan  has  tliese  chief  disadvantages : 
1.  May  reduce  the  capacity  of  Board  to  decide  cases. 

8  See  H.  Con.  Rept.  510  on  H.R.  3020  which  explains  that  the  act  intended  the  Board 
to  lie  liraitorl  to  the  performance  of  the  afrency's  quasi-judicial  functions. 

®  Even  though  Congress  made  strong  jirovisions  to  insure  that  the  Board  would  con- 
centrate on  quasi-judicial  functions,  the  Labor  Management  Relations  Act  did  retain  the 
agenf'y  as  n  single  ndministrative  agency.  Thus,  the  act  could  not  be  construed  to  permit 
the  T'oaril  t  i  abdicate  resiMinsibility  for  nil  other  functi'>ns  of  the  agency,  and  the  Admin- 
istrative P'-of-ednres  Act  -ivould  l^e  expected  to  apply.  Sec.  5(c),  pt.  TV]  of  H.R.  1980  on 
the  Administrative  Procedures  Act  explains  that  by  the  very  nature  of  administrative 
agencies  the  top  authority  (the  agency  members  themselves)  are  ultimately  responsible 
for  all  functions  of  the  agency.  It  also  establishes  the  principle  of  delegating  functions 
internally  to  permit  the  agency  members  to  concentrate  on  quasi-judicial  functions. 

"We  reject  the  plan  that  the  Labor  Management  Relations  Act  should  be  ndministered 
by  two  agencies  as  has  been  proposed  in  the  original  version  of  H.R.  .3020  in  1947.  This 
method  v.'ould  be  costly  and  the  present  intra-agency  problems  would  then  become  inter- 
agency and  forced  to  a  higher  level  for  resolution. 

^1  See  footnote  9  above. 
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2.  Board  members  traditionally  are  selected  primarily  on  the 
basis  of  their  interest  and  background  in  labor-management  re- 
lations and  the  law  rather  than  on  their  interest  in  administra- 
tion of  an  agency,  thus  administration  may  receive  inadequate 
attention. 

3.  Fails  to  place  administrative  authority  in  the  official  (Gen- 
eral Comisel)  "who  has  most  of  the  administrative  problems,  thus 
really  does  not  aid  in  clarifying  the  Board-General  Coimsel 
relationships. 

{h)  Executive  Officer  plan 

Under  this  plan  ^^  a  new  position  of  Executive  Officer  of  the  National 
Labor  Relations  Board  would  be  created.  He  would  be  placed  organiza- 
tionally between  the  Board  and  the  General  Counsel.  Under  delega- 
tions from  both,  he  would  be  charged  with  responsibility  for  working 
with  and  for  both  "sides''  in  conducting  the  agency's  administrative 
operations.  The  incumbent  would  be  appointed  by  the  Board  with  the 
proviso  that  he  also  be  acceptable  to  the  General  Counsel.  In  addition 
to  conducting  administrative  operations,  he  might  also  be  given  the 
Executive  Secretary  functions.  He  would  be  given  necessary  adminis- 
trative staff  of  aid  in  carrying  out  his  responsibilities. 

The  advantages  of  this  plan  are : 

1.  It  meets  need  for  single  key  official  in  charge  of  administra- 
tive operations. 

2.  It  elevates  administrative  fimctions  to  a  level  between  and 
roughly  comparable  to  the  Board's  and  General  Counsel's  substan- 
tive operations,  thus  giving  the  administrative  functions  greater 
prestige  than  they  now  enjoy. 

The  major  disadvantages  of  the  plan  are : 

1.  It  perpetuates  the  present  split  between  the  two  "sides"  of  the 
agency  and  fails  to  contribute  directly  to  the  clarification  of  Board- 
General  Counsel  relationships. 

2.  It  would  place  the  Executive  Officer  in  an  almost  untenable 
position  if  the  views  of  the  Board  and  General  Counsel  should 
conflict. 

3.  It  may  tend  to  overemphasize  administrative  functions  and 
establish  an  additional  echelon  for  making  and  executing  adminis- 
trative decisions. 

((?)  The  General  Counsel  plan 

Under  this  plan,  the  General  Counsel,  in  addition  to  being  respon- 
sible for  supervising  his  staff  in  Washington  and  in  the  field  in  their 
conduct  of  substantive  operations  of  the  agency,  would  be  made  re- 
sponsible for  conducting  the  agency's  administrative  operations  within 
policies  approved  by  the  Board.  He  would  be  given  necessary  adminis- 
trative staff  to  aid  him.  Administrative  operations  would  be  conducted 
on  an  agencywide  basis  and  would  apply  to  organizational  units  out- 
side his  direct  control  as  well  as  those  directly  under  him.  To  simplify 
contacts  with  Board  member  offices,  the  Executive  Secretary  would  be 
given  greater  responsibility  for  serving  as  a  focal  point  for  administra- 
tion of  Board  member  offices ;  that  is,  with  respect  to  internal  adminis- 
tration of  those  offices,  he  would  analyze  problems,  propose  solutions, 

^  This  Is  a  plan  which  has  been  discussed  by  a  number  of  employees  of  NLRB.  To  our 
knowledge  it  has  never  been  developed  in  a  ay  detail  or  formally  proposed  for  consideration. 
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resolve  differences,  and  assist  in  installing  improvements.  He  would 
also  interpret  decisions  on  administrative  matters,  as  necessary,  to  en- 
sure uniform  understanding  by  key  personnel  in  all  five  offices. 
The  chief  advantages  of  this  plan  are  that  it  would : 

1.  Meet  the  need  for  single  key  executive  in  charge  of  adminis- 
trative operations. 

2.  Permit  reduction  or  elimination  of  overlaps  and  duplications 
in  administration  that  now  exist. 

3.  Place  administrative  responsibility  where  responsibility  for 
most  substantive  operations,  and  thus,  most  major  administrative 

5.  Permit  the  Board  members  to  concentrate  on  decisionmaking, 
problems,  lie. 

4.  Require  no  new  positions  and  no  substantial  changes  in  orga- 
nizational framework  of  the  agency. 

The  principal  disadvantages  of  the  plan  are : 

1.  It  may  isolate  Board  members  from  operations  to  such  an 
extent  that  they  may  tend  to  abdicate  responsibilities  for  key  policy 
matters  for  which  they,  as  a  Board,  are  ultimately  responsible. 

2.  It  may,  unless  carefully  avoided,  permit  the  General  Counsel 
to  exercise  control  through  budgetary  activities  over  trial  exam- 
iners and  thus  tend  to  break  down  the  established  separations  be- 
tween the  prosecuting  and  quasi- judicial  functions. 

RECOMMENDED   PLAN   AND   GUmiNG   PRINCIPLES 

advantages  and  fewer  and  less  serious  disadvantages  than  the  other 

alternatives ;  hence,  it  is  recommended. 

The  General  Counsel  plan  outlined  briefly  above  offers  far  greater 
The  basic  principles  which  underlie  this  recommendation  and  which 

should  govern  Board  and  General  Counsel  relationships  are  these : 

1.  The  Labor  Management  Relations  Act  and  the  Administrative 
Procedures  Act  call  for  a  clear-cut  separation  of  the  substantive  opera- 
tions of  investigating  and  prosecuting  functions  from  the  quasi-judicial 
functions  of  the  agency.  The  former  act  clearly  assigns  the  investigat- 
ing and  prosecuting  functions  to  the  General  Counsel  and  gives  him 
supervision  over  the  field  organization  and  most  of  the  agency's  attor- 
neys to  carry  out  these  functions. 

2.  Having  supervisory  responsibilities  for  the  field  personnel  and 
most  of  the  attorneys,  the  General  Counsel  logically  should  be  assigned 
all  other  substantive  operations  of  the  agency,  except  the  quasi-judicial 
which  in  line  with  governing  legislation  are  intended  to  be  conducted 
bv  the  Board  members  with  the  aid  of  their  legal  assistants  and  the 
trial  examiners. 

3.  This  distribution  of  responsibility  for  substantive  operations  dic- 
tates that  primary  responsibility  for  conducting  administrative  opera- 
tions bo  centered  in  the  General  Counsel. 

4.  The  assignment  of  these  substantial  administrative  responsibili- 
ties dictates  that  he  be  given  broad  latitude  in  the  discharge  of  these 
responsibilities. 

5.  Even  though  the  General  Counsel  serves  as  the  key  official  in 
charge  of  administrative  operations  for  the  Board,  the  Board  cannot 
abdicate  all  responsibility ;  therefore,  it  should  retain  responsibility  for 
key  policymaking. 
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6.  With  such  broad  latitude  for  administration  granted  to  the  Gen- 
eral Counsel,  he  must  accept  the  obligation  of  accountability  to  the 
Board.  This  means  seeking  approval  from  the  Board  of  basic  decisions ; 
presentation  and  analyses  of  alternatives  as  bases  for  such  decisions ; 
and  reporting  and  conferring  regularly  on  progress  and  on  problems 
that  arise  which  may  affect  the  agency's  position  before  the  Congress, 
the  public,  and  its  employees. 

Exhibit  2-1  attached  illustrates  in  tentative  and  preliminary  form  a 
proposed  distribution  of  responsibilities  for  some  of  the  major  admin- 
istrative operations  of  the  agency  within  the  principles  outlined  above. 
Briefly  summarized,  the  exhibit  indicates  that  the  Board  retains  au- 
thority over  key  policymaking  decisions,  but  the  General  Counsel  has 
wide  latitude  to  develop  administrative  programs  and  conduct  opera- 
tions under  them  after  they  have  been  approved.  He  is  obligated  to 
present  alternatives,  recommendations,  and  bases  for  recommendations, 
and  to  report  progress,  accomplishments,  and  problems  encountered  in 
the  conduct  of  the  administrative  operations.  The  Board,  in  turn,  is 
obligated  to  consider  and  act  on  the  General  Counsel's  recommenda- 
tions promptly  and  to  refrain  from  interfering  with  the  operations  he 
^conducts  under  the  policies  it  has  approved. 
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PROGRAM    FOR    IMPLEMENTING    RECOMMENDATIONS 

1.  The  present  delegations^  to  the  General  Counsel  is  not  adequate. 
It  should  be  rewritten  : 

(a)  To  include  a  preamble  making  clear  that  the  General  Coun- 
sel acts  in  his  own  legal  right  when  handling  matters  relating  to 
investigation,  issuance,  and  prosecution  of  unfair  labor  practice 
complaints ;  but  that  w^hen  handling  enforcement,  representation 
case,  and  agency  administrative  matters  he  acts  as  agent  for  the 
Board  members  who  have  ultimate  responsibility  for  the  agency's 
operations. 

(h)  To  modify  sections  I  through  VT  as  necessary  to  insure 
they  con  form  to  the  concept  expressed  in  the  preamble. 

(c)  To  revise  or  supplement  section  VII  to  embody  the  princi- 
ples recommended  herein. 

2.  The  revision  or  supplementing  of  section  VII  should  follow  but 
expand  upon  the  illustrative  material  contained  in  exhibit  2-1.  It  will 
involve  the  following : 

(a)  Major  administrative  operations  in  which  the  Board 
should  retain  authority  should  be  carefully  selected  and  clearly 
described. 

(h)  Authority  to  be  retained  by  the  Board  should  be  clearly 
spelled  out. 

(c)  Responsibility  and  authority  of  th.e  General  Counsel  in 
these  areas  should  be  carefully  set  forth. 

(d)  The  practices  and  procedures  to  be  followed  by  the  General 
Counsel  in  presenting  recommendations  and  reports  to  the  Board 
on  these  matters  should  be  developed  and  committed  to  writing. 

3.  The  General  Counsel  should  be  asked  to  liegin  immecliatelv  to 
draft  the  material  indicated  above  and  have  it  ready  for  consideration 
of  the  Board  within  90  days. 

4.  He  should  be  authorized  to  enlist  assistance  of  key  and  knowl- 
edgeable officials  of  the  agency  to  whatever  extent  proves  necessary.. 

3.  Increasing  the  Efeectiveness  of  the  Field  Staff 
A.  Field  staff  utilization 

The  basic  purpose  of  the  NLRB's  field  organization  is  to  receive  and' 
process  cases  filed  with  the  agency.  To  accomplish  this,  the  field  orga- 
nization : 

1.  Receives,  investigates,  and  either  disposes  of  or  prosecutes  charges 
of  unfair  labor  practices. 

2.  Investigates  and  reports  compliance  with  settlement  agreements,. 
Board  orders,  and  court  decrees. 

3.  Receives,  investigates,  and  disposes  of  petitions  for  representa- 
tion by  conducting  elections  or  hearings,  accepting  withdrawals,  or- 
dismissing  the  petition. 

"  See  offlolal  memoranrinin  describing  authority  and  assigned  responsibilities  of  General.'. 
Counsel  of  NI.RB,  Apr.  1,  1955,  as  amended  Sept.  3,  1958. 
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UTILIZATION   OF  FIELD   MANPOWER 

To  carry  out  the  above  functions,  the  agency  employs  736  individ- 
uals (406  professionals  and  330  clerical  emploj^ees)"  in  23  regional 
offices,  7  subregional  offices,  and  4  resident  locations.  Past  time  studies 
and  interviews  with  personnel  both  in  the  field  and  at  headquarters 
indicate  that  the  professional  personnel  spend  their  time  approxi- 
mately as  shown  in  exhibit  3-1.  In  the  typical  or  average  size  regional 
office,  this  means  that  the  17  professional  men  employed  will  use  their 
time  throughout  the  year  about  as  follows : 

Number  of 
man-years 

Top  supervision  ^ 2.  0 

C-case  processing 6.  6 

R-case    processing 3. 7 

Travel     1. 0 

Leave    1. 7 

Miscellaneous  (reading,  training,  other) 2.0 

Total  17.  0 

1  Inchules  supervision  by  regional  director  and  chief  law  officer.  Supervision  by  officers 
in  eharj^e,  chief  field  examiner.*,  supervisory  attorneys,  and  supervisory  examiners  is 
Included  under  C-case  and  R-case  processing. 

PRODUCTIVITY   OF   THE  FIELD   ORGANIZATION 

This  application  of  manpower  employed  in  the  agency's  field  offices 
results  in  varying  rates  of  productivity  from  region  to  regio?!.  During 
September  1958,  for  example,  one  regional  office  produced  only  60 
percent  of  the  volume  of  work  produced  in  the  a^^^erage  of  all  regional 
offices,  while  another  office  was  able  to  produce  161  percent  of  tlie  na- 
tional average.  Exhibit  3-2  illustrates  that  this  fluctuation  around  the 
national  average  ranged  between  60  and  200  percent  of  the  national 
average  from  January  thi'ough  September  1958. 

We  also  note  that  certain  regions  have  consistently  produced  a 
greater  volume  of  work  than  the  national  average — and  that  others 
liave  consistently  produced  less.  Exhibit  3-2  shows  that  in  regions  A, 
B,  and  C  there  is  a  consistent  pattern  of  overaverage  production, 
whereas  regions  D  and  E  are  consistently  far  below  the  national  aver- 
age. 

What  causes  these  significant  diiferences  and  variances  in  regional 
performance?  What  factore  determine  the  relative  productivity  of 
each  office — the  effectiveness  of  procedures  ?  The  supervision  ?  The  or- 
ganization? Or  the  efficiency  of  the  supporting  staff  employed  in  the 
field  offices?  These  questions  become  of  vital  concern  to  the  agency 
in  light  of  the  increased  volume  of  cases  filed  since  the  fall  of  1957,  and 
the  mounting  backlog  of  cases  on  hand.^^ 

This  chapter  suggests  answers  to  these  questions.  In  turn,  it  ap- 
praises: 

1.  The   case-handling   procedures,   supervisory    practices   and 
control  techniques  that  obtain  in  these  offices. 

2.  The  organization  of  the  field  offices. 

3.  The  efficiency  of  available  administrative  support. 

4.  The  coordination  and  direction  of  the  field  organization. 


1*  Personnel  statistics  on  Sept.  15.  19.58. 

1^  The  current  portfolio  of  the  field  professional  or  average  pending  worlvload  is  currently 
73  percent  greater  than  it  was  1  year  ago  In  terms  of  work  units  (i.e.,  1  R  case  or  Va  of  a 
C  case). 
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B.  More  effective  case  handling^  supervision^  and  controls 

The  problem  of  reducing  the  total  elapsed  time  in  both  C  and  R 
cases  is  synonymous  with  the  task  of  getting  maximum  productivity 
out  of  the  mandays  devoted  to  each  major  stage  of  case  handling. 
Maximum  productivity,  in  turn,  depends  to  a  large  extent  on  the  ef- 
fectiveness of  procedures  and  techniques  used  by  case-handling  per- 
sonnel in  addition  to  effective  supervisory  practices  and  control  tech- 
niques. 

Exhibit  3-1  referred  to  previously  indicates  that  more  than  60  per- 
cent of  the  total  field  force  (or  247  man-years)  is  spent  on  the  handling 
of  C  and  R  cases.  Exhibit  3-3  illustrates  how  this  total  case-handling 
time  (247  man-years)  is  broken  down  among  the  major  stages. 

It  behooves  the  agency  to  adopt  those  procedures  and  techniques 
that  will  provide  the  greatest  possible  return  in  terms  of  productivity 
and  quality  from  its  high  investment  in  a  field  professional  staff. 

Exhibit  3-4  presents  an  analysis  of  elapsed  time  for  processing  cases 
in  the  field.  Total  elapsed  time  is  broken  down  into  three  categories : 
professional  man-days  spent  on,  or  actually  applied  to,  a  case;  days 
consumed  by  statutory  or  regulatory  delays;  and  the  days  consumed 
by  a  variety  of  factors  not  susceptible  to  any  precise  measurement. 
Ill  this  third  category,  which  we  have  termed  "downtime",  are  the  days 
consumed  while  the  case  is  in  the  hands  of  respondents,  while  the 
papers  are  in  the  mail  or  field  personnel  are  traveling,  or  while  the 
case  is  simply  in  the  portfolio  of  an  investigator  who  is  unable  to  work 
on  it  due  to  an  excess  of  cases  on  hand. 

Exhibit  3-i  illustrates  the  varying  proportions  each  of  these  three 
major  factors  contributes  to  time  delay  in  both  C  and  R  cases.  It  is 
significant  to  note  that  the  single  greatest  element  of  elapsed  time  in 
all  of  the  various  case  disposition  categories  is  consumed  by  downtime, 
that  is,  the  case  is  neither  being  worked  upon  by  the  agency  or  awaiting 
expiration  of  statutory  waiting  periods.  For  example,  49.6  days  in 
dismissed  C  cases  or  72  percent  of  total  elapsed  time  was  during  down- 
time periods.  Little  can  be  done  about  the  existing  statutory  time 
delays.  Therefore,  it  follows  that  reducing  elapsed  time  in  case  han- 
dling will  result  only  as  productive  man-days  applied  to  a  case  are 
reduced  and/or  the  elapsed  days  in  the  downtime  category  are  reduced 
to  a  minimum. 

The  purpose  of  this  section  is  to  review  and  analyze  case-handling 
procedures,  supervisory  practices,  and  controls,^  and  to  suggest  steps 
that  will  reduce  the  considerable  amount  of  time  consurned  by  the 
various  downtime  factors  and  that  will  also  obtain  the  maximum  pro- 
ductivity out  of  the  applied  professional  mandays  which,  in  turn,  will 
reduce  total  elapsed  time  for  case  processing. 

CASE-HAIS'^DLING    PROCEDURES 

The  ultimate  objective  of  case-handling  procedures  is  to  insure  the 
application  of  the  maximum  amomit  of  productive  professional  man- 
days  to  casework.  Effective  procedures  will  facilities  uniform,  orderly, 
timely,  and  consistent  utilization  of  available  professional  man-days 
to  the.  end  that  time  delays  will  be  kept  to  a  minimum  and  high  quality 
results  will  be  attained.  The  results  of  our  analysis  of  both  C  and  R 
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case-liandling  procedures,  in  the  regional  oflices  visited,  along  with 
recommendations  for  improving  the  noted  deficiencies,  are  summarized 
in  charts  1  and  2  at  the  end  of  this  memorandum. 

(a)  Summary  evaluation  of  case-handling  procedural  prohlems 

Charts  1  and  2  present  procedural  recommendations  that,  if  made, 
will  make  the  professional  staff  in  regional  offices  more  effective  in  the 
handling  of  cases.  Adoption  of  these  procedural  recommendations 
will  reduce  the  elapsed  time  required  to  handle  cases  as  well  as  insure 
better  service  to  the  citizens  who  turn  to  the  National  Labor  Relations 
Board  for  the  resolution  of  issues. 

In  addition  to  these  procedural  improvements,  there  is  the  need  for 
improvement  in  some  more  fundamental  areas  to  reduce  the  prevail- 
ing delay  in  case  disposition.  To  develop  and  maintain  more  effective 
case-handling  procedures  will  require : 

1.  Agreement  on  case-hmidling  objectives. — A  basic  requisite  for 
effective  case-handling  procedures  is  agreement  on  the  objective  to  be 
sought  in  handling  each  type  of  case.  This  agreement  on  case-handling 
objectives  does  not  exist  now  in  the  regional  offices.  For  example,  one 
legional  office  attempts  to  schedule  stipulated  elections  only  in  the 
belief  that  this  provides  the  best  service  to  the  public,  whereas  other 
regional  offices  generally  try  for  a  straight  consent  first  in  the  belief 
that  this  reduces  workload  on  the  Board  and  results  in  faster  handling. 
Both  beliefs  are  valid  depending  on  what  objectives  are  being  sought. 

Similarly,  regions  express  varying  opinions  on  the  degree  of  evi- 
dence required  by  an  investigator  and  on  policies  in  respect  to  case 
intake.  In  one  region  visited,  views  of  two  top  officials  to  the  extent 
that  investigators  estimated  it  would  require  twice  as  much  investiga- 
tion time  if  one  man's  views  were  observed  as  compared  with  the  other. 
Development  of,  and  common  agreement  on,  a  set  of  case-handling 
objectives,  stage  by  stage,  is  essential  if  there  are  to  be  anj''  effective 
procedures  over  the  long  term. 

2.  Fixing  responsihilitj/  for  case-handling  procedures. — In  1953  a 
special  committee  set  up  by  the  General  Counsel  (the  Bott  committee) 
extensively  reviewed  both  C  and  R  case  procedures  and  developed  a 
number  of  recommendations.  Some  of  the  Bott  committee  procedures 
are  still  followed  today.  These  recommendations  were  especially  effec- 
tive in  reducing  elapsed  time  in  R  case  investigations.  Average  elapsed 
time  for  R  cases  dropped  approximately  30  percent  between  1951  and 
1952  after  the  procedures  had  become  effective.  This  committee  was 
subsequently  dissolved. 

Our  inter\aews  in  the  field  indicate  that  while  there  are  multitudin- 
ous thoughts,  opinions,  and  recommendations  for  procedural  improve- 
ments, there  is  no  fixed  organizational  responsibility  for  reviewing, 
evaluating,  and  implementing  these  suggestions. 

The  recently  concluded  General  Counsel's  Conference  of  Regional 
Directors  and  Chief  Law  Officers  abounded  with  recommendations  and 
suggestions  for_  improving  case-handlmg  procedures.  Yet  there  is  no 
one  individual  in  the  Washington  office  or  any  of  the  regional  offices, 
short  of  the  General  Counsel,  who  is  organizationally  responsible  for 
persistently  evaluating  case-handling  procedures  and  implementing 
such  as  those  offered  at  the  conference. 
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Any  progressive  improvements  in  the  elapsed  time  required  to  hun- 
dle  cases,  over  the  long  term,  will  be  the  consequence  of  a  definite  fixing 
of  responsibility  for  the  presistent  analysis  of  case-handling  practices 
and  the  introduction  of  improved  procedures. 

3.  Objective  evaluation  of  case-handling  procedures. — Beginning 
in  January  1957  a  new  form  of  field  organization  ( i.e.,  group  plan)  was 
institute  in  Tampa.  This  plan  of  organization  has  been  establislied  in 
7  of  the  23  regional  offices.  Accompanying  tliis  organizational  change 
are  certain  sought-for  procedural  changes  (e.g.,  pix)vides  legal  analysis 
at  early  stages  of  a  case)  designed  to  reduce  the  overall  delay  in  case 
handling.  Wliile  a  special  committee  of  General  Counsel  personnel 
inspected  the  Tampa  region  in  March  1958  and  reported  that  Tampa 
was  an  "exceptionally  smooth-ninning  and  efficient  operation,"  no 
evaluation  on  the  basis  of  such  factors  as  time  delay  and  case  produc- 
tion was  made  with  national  averages  of  any  conventional  plan  office 
of  equivalent  size.  Within  particular  regional  offices  no  attempt  is 
made  to  evaluate  the  effectiveness  of  varying  case-handling  procedures 
in  terms  of  any  measurable  indexes. 

In  order  to  evaluate  the  effectiveness  of  the  many  various  procedures 
now  in  existence,  there  is  need  for  agreement  on  and  adoption  of 
case-handling  criteria  that  objectively  measure  the  degree  of  attain- 
ment of  the  case-handling  objectives.  For  example,  the  telephonic 
approach  in  E,  case  investigations  is  utilized  very  heavily  in  some 
offices,  whereas  in  others  it  is  used  to  a  limited  extent.  An  evaluation 
of  two  offices  using  these  different  procedures  in  terms  of  percentage 
of  informal  adjustments,  percentage  of  cases  going  to  hearing,  and 
overall  elapsed  time,  would  assist  in  determining  the  more  effective 
procedures. 

In  summary,  any  continuing  improvement  in  case-handling  pro- 
cedures will  require  more  common  agreement  on  the  goals  and  objec- 
tives sought  in  each  of  the  major  case-handling  stages,  the  fixing  of 
organizational  responsibility  for  reviewing,  evaluating,  and  imple- 
menting procedural  changes,  and  the  adoption  of  objective  measures 
and  techniques  for  evaluating  varying  procedures. 

(b)  Program  for  implementation 

The  first  step  suggested  is  the  fixing  of  definite  responsibility  both 
in  Washington  and  in  the  field  for  case-handling  procedures.  The 
individual  or  individuals  so  designated  in  Washington  would  be 
responsible  for : 

1.  Gaining  agreement  and  understanding  of  the  sought-for  objec- 
tives for  each  stage  of  case  handling  from  the  time  a  case  is  filed  until 
final  regional  disposition. — In  many  instances  specific  objectives  are 
stated  in  the  Case  Handling  Manual.  The  Washington  fmiction  is  to 
insure  that  there  is  common  understanding  of  tlie  manual  "objective" 
and,  more  importantly,  common  application  of  these  objectives  in 
actual  practice. 

To  illustrate:  one  of  the  basic  objectives  of  C  case  investigations 
outlined  in  jDaragraph  10050  of  the  manual  is  the  "gathering  of  the 
relevant  facts."  The  individual  responsible  for  case  procedures  in 
Washington  should  provide  guidelines  to  the  field  as  to  what  constit- 
utes relevant  and  nonrelevant  facts  in  different  types  of  C  cases.  For 
example,  our  field  interviews  suggest  that  a  controlling  "relevant  fact" 
in  8 (a) 3  cases  is  specific  knowledge  on  the  part  of  the  employer  that 
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the  alleged  discriminatee  was  active  in  union  affairs.  Hence,  on  all 
8 (a) 3  cases,  evidence  on  this  point  should  be  gathered  first;  if  knowl- 
edge on  the  part  of  the  employer  cannot  be  substantiated,  the  case 
should  be  dismissed  without  the  necessity  of  gaining  evidence  on 
additional  points. 

The  outlining  of  the  type  and  amount  of  evidence  required  in  the 
investigation  of  the  more  common  types  of  cases,  in  our  estimation, 
would  materially  assist  the  field  in  reducing  the  large  amount  of  man- 
days  now  consumed  in  C  case  investigations. 

In  addition,  the  following  areas  also  require  more  specific  statements 
of  the  object  or  goal  of  the  function  performed : 

(a)  Investigation  of  objections  to  Board-ordered  elections: 
Current  long  delays  for  this  function  i-esult  from  dilatory  tactics 
on  the  part  of  objecting  parties  and  lack  of  specific  guidance  for 
the  investigator  as  to  which  objections  are  allowable  and  which 
are  not.  Thus,  he  must  generally  treat  all  objections  equally,  often 
gathering  more  evidence  than  may  be  needed  on  some  of  them. 

(6)  Case  intake  procedures:  The  manual  covers  this  point.  Yet 
there  is  a  wide  divergence  of  views  in  the  field  as  to  what  is  the 
best  practice.  Because  the  validity  of  almost  all  statistical  reports 
used  by  the  agency  hinges  on  uniformity  and  consistency  of  in- 
put units,  we  suggest  a  clarification  of  the  objectives  and  hence, 
procedures  to  be  used  for  "taking  in"  cases. 

2.  Establishing  stnmdards  and  measuring  results. — Standards  such 
as  those  we  have  used  in  this  report  (e.g.,  time  delay,  output  per  pro- 
fessional, time  spent  on  average  case  by  professional)  should  be  estab- 
lished. Measurement  of  results  would  aid  first,  in  measuring 
performance  of  one  office  against  the  national  averages  andestablished 
standards;  and,  second,  in  measuring  results  of  different  types  of  pro- 
cedures in  use.  On  chart  2  we  describe  three  basic  different  approaches 
to  the  R  case  investigation.  The  effectiveness  of  these  different  ap- 
proaches should  be  measured  and  evaluated  with  a  view  toward  adopt- 
ing in  all  offices  the  most  effective  procedure. 

3.  Reviewing,  evaluating,  and  testing  recom,7rhendation8  from  field 
on  case-luLQidling  "procedures. — There  is  need  (as  has  been  pointed  out) 
for  a  focal  point  for  the  many  case-handling  suggestions  in  existence. 
The  Associate  General  Counsel,  Division  of  OjDerations,  in  Wasliing- 
ton  should  be  given  this  responsibility  (i.e.,  for  case-handling  proce- 
dures). He  should  draw  on  the  Division  of  Administration  for  help  in 
analyzing  alternative  procedures  and  developing  measuring  techni- 
ques to  ascertain  the  results  obtained  from  each  alternative.  He  and 
his  aids  could  begin  by  taking  charts  1  and  2  of  this  report,  in  addi- 
tion to  the  minutes  of  the  recent  General  Counsel's  conference,  evaluate 
the  recommendations,  obtain  additional  evidence  as  required,  and  de- 
velop a  precise  plan  for  implementing  each  by  definite  dates.  These 
activities  should  then  be  carried  thi-ough  to  the  field. 

In  the  existing  conventional  plan  offices  we  recommend  that  the 
regional  director  designate  the  chief  field  examiner,  and  in  the  group 
plan  offices,  the  chief  law  officer  (see  also  sec.  C)  to  be  responsible 
for: 

1.  Insuring  that  the  regional  procedures  conform  to  the  guide- 
lines established  by  Washington. 
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2.  Taking  corrective  procedural  action  in  the  areas  where  pro- 
cedures in  use  are  found  to  be  resulting  in  below-standard  per- 
formance. 

3,  Reviewing  and  testing  suggestions  of  regional  personel  re- 
garding revised  case-handling  procedures  and  taking  the  lead 
in  informing  Washington  as  to  the  changes  and  their  effectiveness, 

SUPERVISORY   PRACTICES  AND   CONTROLS 

Effective  supervisory  practices  and  control  techniques  that  stimulate 
maximum  production  in  the  field  must  recognize  the  basic  attitudes  that 
characterize  i)rofessional  people.  Peter  Drucker  in  an  article  in  the 
Harvard  Business  Review  ^"^  outlines  the  following  distinctives  of 
the  professional  man : 

1.  He  applies  objective  standards  of  performance  to  his  own 
work  rather  than  relying  on  the  practical  criterion  of  operating 
people. 

2.  He  has  ingrained  working  habits.  Because  he  has  been  trained 
to  work  on  his  own,  he  is  apt  to  insist  on  having  complete  con- 
trol of  the  job. 

3.  He  has  self-contained  logic ;  that  is,  he  has  difficulty  under- 
standing the  businessman's  reasoning. 

These  characteristics  of  the  professional  man  must  be  taken  into 
account  when  considering  the  role  of  supervision  of  the  agency's  pro- 
fessionals. Yet  in  the  NLRB  regional  office,  supervision  must  compre- 
hend a  concern  with  the  effective  completion  of  investigating  and 
analytical  tasks  within  their  prescribed  time  limits.  The  purpose  of 
this  section  is  to  review  the  methods  and  techniques  used  by  the  field 
supervisory  staff,  analyze  the  effectiveness  of  their  techniques,  and 
suggest  what  changes  might  be  undertaken  to  increase  field  case 
productivity  and  reduce  time  delays. 

Supervision  of  the  field  professionals  is  carried  on  by  the  chief  field 
examiners  and  chief  law  officers  in  the  conventional  plan  offices  and  by 
the  supervising  attorneys  and  supervising  examiners  in  the  group 
plan  offices.  In  terms  of  the  average  conventional  regional  office  there 
is  one  chief  field  examiner  for  every  5.6  examiners  and  one  chief 
law  officer  for  every  6.2  attorneys.  In  addition,  direct  case  supervision 
is  exercised  by  the  regional  director  through  agenda  conferences  and 
other  direct  contacts  with  case-handling  personnel.  If  the  5  largest 
conventional  plan  offices  are  excluded,  the  remaining  11  offices  show 
an  average  number  of  attorneys  of  4.8  and  examiners,  of  5.  In  the 
average  group  plan  office  there  are  approximately  four  to  six  field 
professionals  in  each  group. 

(a)  Existing  supervisory  practices 

The  work  of  field  attorneys  and  examiners  is  professional  in  nature, 
that  is,  it  requires  a  high  degree  of  independent  thought  and  action, 
personal  ingenuity,  and  initiative.  The  most  predominant  prerequisites 
that  make  for  a  successful  field  attorney  or  examiner  (e.g.,  educa- 
tional background,  ability  to  get  along  well  with  all  types  of  people, 
inherent  curiosity,  etc.)  are  to  a  large  extent  part  of  an  individual's 

"  "Management  and  the  Professional  Employee,"  Harvard  Business  Review,  May-June 
1952. 
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makeup  prior  to  his  employment  by  the  agency.  In  other  words, 
training  and  supervision,  as  such,  cannot  substantially  improve  the 
performance  of  an  individual  who  does  not  have  the  basic  professional 
equipment  prior  to  his  employment  by  the  agency. 

Supervision  in  the  regional  offices  consists  of  the  following  activi- 
ties :  uj^on  assignment  of  a  case,  the  supervisor  usually  holds  a  brief 
discussion  with  the  investigator  on  the  major  points  to  be  checked  and 
problems  to  look  for;  periodically  thereafter  informal  case  progress 
reviews  are  held  to  check  progress  and  to  offer  additional  suggestions; 
upon  presentation  to  regional  agenda  conferences  the  supervisor  will 
assist  m  presenting  and  analyzing  the  issues.  In  addition  to  assisting 
and  advising  on  specific  cases,  the  supervisor  will  assign  different 
types  of  cases  of  an  individual  to  broaden  his  experience.  Some  guid- 
ance will  be  given  as  to  priority  of  work  and  approximate  deadlines 
for  completions  of  specific  segments  of  work.  In  respect  to  the  legal 
phases  of  casework  (legal  analysis,  trial  preparation,  brief  writing) , 
much  less  supervision  in  the  terms  just  described  is  exercised  due  to  the 
highly  individualistic  nature  of  the  work. 

(b)  Evaluation  of  supervisory  practices 

Effective  supervision  of  field  case  handling  is  currently  being  hin- 
dered by : 

1.  Lack  of  any  uniform  priority  system  for  handling  cases. — In  gen- 
eral, field  personnel  give  priority  to  the  statutory  priority  and  repre- 
sentation cases.  In  most  offices,  cases  are  assigned  to  an  investigator 
immediately  after  the  intake  processing,  regardless  of  the  current 
workload  of  the  investigator  and,  in  most  instances,  no  deadlines  or 
priorities  are  assigned  by  supervisors.  Some  investigators  interviewed 
had  as  many  as  21  cases  under  preliminary  investigation.  This  lack 
of  supervisory  guidance  in  respect  to  case  priorities,  combined  with 
recent  pressure  to  produce  at  a  greater  rate,  has  apparently  resulted 
in  a  general  handling  of  the  easier  no-issue  cases.  Consequently,  there 
exists  an  abnormally  high  percentage  of  merit  or  difficult-issue  cases 
in  the  increasing  pending  backlog  in  the  field.^^  This  type  of  incon- 
sistent case-handling  priority  system  can  easily  produce  "bottleneck" 
stages  as  the  influence  of  merit  cases  now  begins  to  increase.  The  result 
is  likely  to  be  an  unusually  heavy  workload  on  the  trial  examiners. 

2.  Supervisory  responsibilities  not  clearly  understood. — An  underly- 
ing assumption  of  the  role  of  the  supervisory  attorney  or  examiner  is 
that  he  is  responsible  for  the  overall  performance  of  his  group.  In  one 
group  plan  office  this  supervisory  role  was  not  effectively  performed. 
In  this  particular  office,  case  assignments  were  m.ade  by  the  chief  law 
officer  directly  to  investigators  with  the  supervisors  receiving  weekly  re- 
ports on  cases  assigned  to  members  of  their  respective  groups  during 
the  week.  Supervision  in  this  office  basicallj-  took  the  form  of  provid- 
ing advice  only  when  requested  a,nd  keeping  only  generally  infonned 
as  to  what  members  of  the  group  were  working  on. 

3.  Lack  of  effective  control  devices  for  supervisoin/  personnel. — To 
a  large  extent  supervisory  personnel  shun  the  making  of  formal  re- 
ports on  the  effectiveness  of  professional  personnel.  This  aversion  is  at- 
tributed to  the  belief  that  statistics  cannot  adequately  express  the  com- 
plex and  varying  nature  of  the  types  of  cases  processed  by  the  agency 

"  The  recently  established  Committee  To  Review  the  Backlog  of  Cases  has  come  up  with 
this  tentative  conclusion. 
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and  tliat  a  good  personal  knowledge  of  cases  "in  the  shop"  obviates  the 
necessity  for  formal  reports.  These  control  concepts  may  suffice  when 
case  intake  is  at  a  low  level.  Our  field  intei-views  indicate,  however,  that 
the  average  caseload  currently  being  carried  by  the  individual  investi- 
gator and/or  attorney  is  approximately  twice  the  optimum  caseload  for 
maximum  production.  If  supervisory  personnel  are  to  perform  a  useful 
function  during  this  period  of  expanded  caseloads,  a  more  effective 
system  will  have  to  be  developed  to  keep  them  informed  of  the  status 
of  cases  and  workload  of  individuals  under  their  jurisdiction  so  that 
timely  and  effective  supervision  may  be  exercised. 

(c)  Improving  supervision  and  controls 

Fundamental  to  any  improvement  in  supervisory  practices  is  a 
recognition  by  those  in  supervisory  positions  that  their  role  is  more 
than  a  senior  advisory  position.  Kesponsibility  for  the  quality  and  pro- 
duction of  the  professional  staff  should  be  more  clearly  fixed  on  super- 
visory attorneys  and  examinei'S  in  group  plan  offices,  and  on  chief  field 
examiners  and  chief  law  officers  in  conventional  plan  offices.  This  will 
require  that  supervisors  begin  to  provide  more  guidance  in  respect 
to  priority  of  case  handling,  establisli  tentative  headlines  for  comple- 
tions of  major  segments  of  work,  assign  work  on  a  more  orderly  and 
uniform  basis,  and  suggest  steps  that  will  expedite  the  processing  of 
cases. 

A  fii-st  step  toward  improving  supervision  will  be  the  development  of 
a  simple  reporting  system  that  will  i*egularly  give  each  supervisor  a 
statement  from  each  staff  member  of  the  name  and  date  of  filing  of 
each  case  in  addition  to  providing  a  brief  summary  of  the  status  of 
the  case,  major  problems  encountered,  and  for  each  an  estimated  date  of 
completion.  Such  information  would  assist  the  supervisor  in  making 
timely  case  assignments,  setting  and  revising  deadlines,  and  also  sug- 
gest what  guidance  the  individual  staff  member  may  need  on  case  hand- 
ling steps.  The  time  required  for  preparation  weekly  of  an  8-  or  10-line 
sunnnary  report  simultaneously  has  the  therapeutic  value  of  self-super- 
vision for  the  staff  member  himself. 

OVERALL   CASE   MANAGEMENT 

To  insure  a  minimum  delay  in  case  liandling,  professional  staff  mem- 
bers must  be  readily  available  to  handle  cases  on  hand.  Effective  case 
management  requires  that  the  size  and  type  of  staff  on  hand  is  adequate 
to  handle  the  number  and  type  of  cases  on  hand.  While  the  ideal  staff- 
ing-caseload relationship  is  one  case  per  man,  a  more  realistic  standard 
caseload  per  professional  takes  into  account  unavoidable  downtime 
(e.g.,  while  a  case  is  in  the  mails,  wliilc  parties  are  unavailable)  and 
probably  approximates  five  to  six  cases  per  man.  In  other  words,  an 
average  load  of  five  to  six  cases  will  fully  occupy  a  field  professional  and 
also  insure  that  a  minimum  amount  of  downtime  occurs  while  the  case 
is  in  the  portfolio  of  the  professional  awaiting  his  attention. 

Yet  our  field  interviews  indicate  that  the  everage  field  professional  is 
carrying  approximately  10  to  12  cases  and  in  some  offices  professionals 
were  carrying  as  many  as  20  different  cases  when  interviewed.  Tlius, 
about  one-half  of  the  cases  currently  being  carried  by  the  average  field 
professional  are  simply  "being  held''  in  his  briefcase  until  he  has  avail- 
able time.  Or  put  it  another  way,  approximately  50  percent  of  the 
current  elapsed  downtime  in  case  handling  is  probably  the  result  of 
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the  lack  of  available  staff.  This  time  delay  factor  is  significant  when 
it  is  recalled  that  the  greatest  single  element  in  elapsed  time  delay  in 
case  handling  is  dowiitinie  (cf.,  exhibit  3-4) . 

In  addition,  time  delay  in  the  downtime  category  mounts  up  when  it 
is  necessary  for  the  investigator  to  make  more  than  one  trip  to  the 
scene  of  the  case.  While  the  additional  hours  expended  for  a  second 
trip  are  not  great,  the  elapsed  days  tend  to  inci-ease  substantially.  Also, 
the  practice  of  assigning  cases  for  investigation  to  attorneys  adds  to 
the  time  delay  during  those  periods  when  the  attorney  is  occupied  with 
trial  of  one  of  his  cases,  if  no  action  is  taken  to  have  someone  else  con- 
tinue investigating  his  other  cases. 

Thus,  to  accomplish  substantial  reductions  in  processing  time,  it  will 
be  necessary  to  reduce  downtime  to  a  minimum.  This  will  require 
systematic  and  persistent  efforts  to  relate  closely  the  size,  composition, 
and  techniques  of  its  staff'  with  case  intake  on  a  region-by-region  basis, 
as  well  as  on  an  overall  or  national  basis. 

{a)  Existing  case  ina,nagem£nt  procedures 

Once  a  year  regional  offices  now  submit  case  intake  estimates  for  the 
following  year.  These  estimates  are  sent  to  the  budget  branch  where 
they  are  substantially  re^dsed  before  incorporation  into  the  budget. 
A  recently  completed  study  by  the  budget  branch  of  regional  estimat- 
ing accuracy  reveals  a  wide  margin  of  error  over  the  last  5  years.  This 
annual  case  intake  estimate  is  the  only  formal  planning  document  as 
such  that  the  field  prepares.  There  has  been  no  attempt  in  the  regions 
to  plan  the  total  case  o])erations  for  a  year;  that  is,  an  attempt  not 
only  to  estimate  intake  but  case  dispositions  and  ending  load  for  the 
year.  This  sort  of  overall  operational  plan  is  limited  to  a  large  extent 
by  the  limited  authority  regional  directors  have  for  personnel  actions 
(cf.,  sec.  4). 

For  example,  in  one  siibregional  office  that  has  been  experiencing 
almost  as  high  an  intake  rate  as  in  the  regional  office,  there  was  only 
1  attorney  as  opposed  to  10  in  the  region.  The  average  delay  in  the  sub- 
regional  office  was  substantially  longer  than  in  regional  cases,  par- 
ticularly in  those  cases  requiring  detailed  legal  analysis.  Yet  a  transfer 
of  attorneys  to  the  subregional  office  is  not  being  considered  by  either 
the  regional  director  or  the  Division  of  Operations  in  Washington. 

In  addition  to  imbalances  within  regions,  there  are  imbalances  from 
region  to  region.  In  section  C  we  note  the  wide  variations  in  the  at- 
torney-examiner ratio  from  region  to  region  (anywdiere  from  0.3  to  1.5 
attorneys  for  every  1  examiner).  An  imbalance  in  the  attorney-exami- 
ner ratio,  per  se,  is  not  necessarily  bad.  We  have  noted,  however,  that 
attorneys  predominantly  handle  legal  work  and  examiners  investiga- 
tive work,  and  that  these  imbalances  do  indicate  a  fairly  significant 
variance  in  the  availability  of  investigative  and  legal  skills  from 
region  to  region.  These  variations  (e.g.,  investigative  versus  legal 
skills)  have  no  apparent  relation  to  size  and  composition  of  caseload. 
For  example,  two  regions  having  approximately  equal  case  intakes 
have  almost  completely  reverse  examiner-attorney  ratios,  and  regional 
directors  have  no  authority  in  their  OAvn  right  to  adjust. 

In  short,  regional  dii'ectors  have  insufficient  authority  to  enable 
them  to  accept  full  responsibility  for  controlling  caseloads  in  their 
offices. 
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(h)  hnproving  overall  case  inanageinent 

We  recommend  that  regional  directors  develop  and  submit  annually 
an  overall  integrated  plan  for  their  respective  regions.  This  plan 
would  estimate  (1)  case  intake,  (2)  disposition  patterns  based  on  per- 
sonnel on  hand  and  planned  additions,  (3)  estimated  output  rate  for 
new  and  old  staff  members,  and  (4)  the  size,  composition,  and  age  of 
pending  load  1  year  in  advance. 

This  type  of  planning  would  aid  in  bringing  the  regional  director 
into  a  more  active  participation  in  the  key  planning  decisions  affect- 
ing his  office  and,  having  become  involved  in  overall  planning  for  his 
office,  the  regional  director  should  then  be  in  a  position  to  point  out 
actions  needed  to  help  him  reach  the  goals  established  in  the  plan. 
That  is,  he  would  become  more  fully  responsible  for  the  size  and  com- 
position of  his  staff  and  its  rate  of  output,  estimated  age  of  pending 
load,  and  other  factors  (e.g.,  case  handling  procedures)  that  all  have 
a  bearing  on  case  handling  performance.  Periodic  and  yearend  com- 
parisons of  actual  experience  against  the  plan  would  be  useful  in  pin- 
pointing those  factors  that  caused  above-  or  below-average  perform- 
ance. The  plan  would  also  serve  the  deputies  in  their  function  of 
evaluating  regional  performance  and  suggesting  corrective  measures. 

C.  Im/proved  OTganizational  arrangements 

Do  the  existing  organizational  arrangements  in  the  several  regional 
offices  facilitate  an  orderly  flow  of  casework?  Do  they  alloAv  maxi- 
mum development  of  the  talents  of  the  professional  man  in  his  job 
of  processing  cases?  These  organizational  arrangements,  as  much  as 
the  procedures,  supervisory  practices,  and  controls,  determine  the  pro- 
ductivity of  field  personnel.  Hence,  in  the  remainder  of  this  section 
we: 

1.  Describe  the  existing  field  organizational  arrangements  and 
distribution  of  responsibilities  in  terms  of  the  case-handling  job 
to  be  done. 

2.  Analyze  the  internal  organizational  arrangements  of  the 
regional  office  and  suggest  what  changes  will  lead  to  increased 
case  production. 

Analyze  the  problems  of  the  existing  field  structure. 


3. 


EXISTING    FIELD    ORGANIZATION 

The  term  "regional  office"  now  applies  to  23  field  offices  that  exist 
solely  to  provide  service  to  prospective  charging  parties  and  peti- 
tioners in  the  processing  of  unfair  labor  practice  and  representation 
cases  filed  with  the  agency.  The  great  bulk  of  the  clientele  of  the 
agency  deals  only  with  the  regional  office  and  has  no  occasion  for  di- 
rect contact  with  either  the  General  Counsel  or  the  Board.  Regional 
offices  dispose  of  approximately  90  percent  of  the  C  cases  filed  infor- 
mally without  issuance  of  complaint  and  process  approximately  T5 
percent  of  R  cases  informally  without  a  hearing. 

1.  General  Counsel  organhation  for  feld  operations. — Responsibil- 
ity for  the  administration  and  operation  of  the  regional  offices  is 
vested  in  the  Division  of  Operations,  headed  by  an  Associate  General 
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Counsel.  Within  this  Division  five  Deputy  Assistant  General  Counsels 
are  each  responsible  for  four  or  five  regions  geographically  adjacent. 
All  case-handling  matters  (e.g.,  requests  for  advice,  injunction  cases) 
are  referred  by  regional  offices  to  their  respective  deputies  who  either 
decide  individually  or  refer  to  and  consult  with  Division  of  Law  per- 
sonnel. All  administrative  matters  come  to  the  deputies  and  in  this 
area  a  much  greater  degree  of  final  decisionmaking  authority  is  vested 
in  the  deputies. 

2.  Field  7'esponsi'biUfiSS. — In  respect  to  C  cases  the  General  Counsel 
has  "full  and  final  authority  and  responsibility,  on  behalf  of  the 
pjoard"  to  accept  and  investigate  charges,  settle  informally,  dismiss, 
or  prosecute  through  the  issuance  of  complaint.  The  23  regional  di- 
rectors have  been  delegated  this  responsibility  with  appeals  to  regional 
directors'  decisions  to  dismiss  coming  into  the  General  Counsel's  Ad- 
visory Committee  in  Washington.  There  is  no  statutory  provision  for 
appeal  to  the  Board  from  the  General  Counsel's  final  decision  not  to 
issue  complaint.  As  previously  noted,  the  field  professional  staff  de- 
votes 65  percent  of  its  time  available  for  casework  to  C  cases  (cf., 
exhibit  3-3). 

The  balance  of  the  field's  time  available  for  casework  is  predomi- 
nantly devoted  to  processing  on  behalf  of  the  Board  of  R  case  peti- 
tions. Thirty-six  percent  of  this  available  professional  time  is  devoted 
to  R  cases.  In  respect  to  this  R  case  processing,  the  regional  director 
lias  authority  to  enter  into  consent  or  stipulated  election  agreements 
l)ut  this  authority  is  not  final.  That  is,  a  petitioner  has  the  right  to  a 
formal  hearing  in  the  field  which  automatically  invokes  a  Board  re- 
view of  the  case  in  Washington. 

3.  Persomiel  and  organisation  of  regional  offices. — The  average 
number  of  professionals  in  a  regional  office  varies  from  9  to  44  in  the 
23  regional  offices  with  the  average  regional  professional  staff  amount- 
ing to  17  per  office.  In  addition  to  this  professional  staff  there  are  on 
the  average  14  clerical  and  administrative  personnel  supporting  the 
operations  of  the  professional  staff.  Sixteen  of  the  regional  offices 
follow  a  conventional  or  standard  organizational  plan  which  groups 
all  investigators  or  examiners  under  a  chief  field  examiner  who  reports 
to  the  regional  director,  and  all  attorneys  under  a  chief  law  officer, 
wlio  also  reports  to  the  regional  director.  The  chief  field  examiner  and 
his  staff  are  basically  responsible  for  the  investigative  functions  of 
both  C  and  R  cases  while  the  chief  law  officer  and  his  attorneys  per- 
form all  legal  analyses  and  trial  work  and  may,  if  workload  warrants 
and  staffing  permits,  handle  other  than  legal  work  (i.e.,  investigations, 
elections,  compliance). 

The  remaining  seven  group  plan  regional  offices  have  organized 
examiners  and  attorneys  in  groups  of  four  to  six  under  supervisors 
(predominantly  attorneys)  reporting  to  the  chief  law  officer  who  in 
turn  reports  to  the  regional  director.  Under  this  plan  of  organization 
the  supervisor  is  held  accountable  for  all  phases  of  a  case,  including 
investigation  and  legal  analysis. 

4.  Functions  of  subregional  and  resident  offiGes. — In  addition  to  the 
23  regional  offices  there  are  10  additional  field  offices,  7  designated  as 
subregional  offices,  and  3  as  resident  offices.  The  average  subregional 
office  has  four  professional  staff  members  including  an  officer  in  charge 
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and  varying  numbers  of  examiners  and  attorneys.  The  responsibilities 
assigned  to  subregional  offices  vary  markedly  and  primarily  in  rela- 
tion to  the  capabilities  of  subregional  personne].  None  has  authority 
to  issue  complaints. 

The  three  existing  resident  offices  have  a  total  of  five  personnel  and 
are  basically  an  extension  of  the  investigative  arm  of  a  region  into  a 
particular  locality  or  area  which  experiences  a  fairly  steady  influx  of 
cases.  Responsibilities  of  resident  offices  are  commensurate  with  an 
individual  investigator's  responsibilities  for  investigation. 

PROBLEMS    OF    REGIONAL    OFFICE    INTERNAI-    ORGANIZATION 

In  its  simplest  terms,  organization  means  the — 

1.  Identification  of  all  tasks  necessary  to  achieve  the  goals  of  a 
group. 

2.  Assignment  of  responsibility  to  members  of  the  group  for 
performing  these  tasks. 

3.  Definition  of  interrelationships  that  should  exist  between 
individuals  in  the  performance  of  assigned  responsibilities. 

The  following  tasks  are  necessary  to  the  processing  of  cases  in  a  typ- 
ical regional  office: 

1.  Investigative. — Assembling  of  facts,  analyzing,  and  recommend- 
ing disposition. 

2.  Legal  review — Reviewing  facts  in  light  of  past  precedent  and  law 
and  recommending  disposition. 

3.  Supervisory  review  and  decision. — Reviewing  the  investigation 
made  and  the  legal  analyses  of  facts  and  issues  to  insure  validity  of 
conclusions. 

4.  Trial  of  cases. — Prosecuting  cases  before  trial  examiners. 

5.  Enforcement. — Securing  compliance  with  decisions  of  Board. 
How  effective  have  both  the  group  and  conventional  plan  offices 

been  in  insuring  effective  performance  of  these  tasks?  In  succeeding 
paragraphs  this  question  is  considered,  the  problems  encountered  in 
each  type  of  office  are  illustrated,  and  the  stops  required  to  overcome 
the  problems  are  suggested. 

{a)  Conventional  plan  offices 

The  conventional  plan  offices,  having  a  larger  number  of  investi- 
gators or  attorneys  per  supervisor,  permit  flexibility  in  case  assign- 
ment and  reassignment,  provide  central  and  relatively  uniform  direc- 
tion of  the  investigative  force,  involve  only  two  supervisory  review 
levels,  and  permit  a  relatively  simple  administrative  organization 
structure. 

The  major  organizational  problem  of  conventional  plan  offices  is 
the  lack  of  adequate  provision  for  coordinating  the  investigative  and 
legal  phases  of  a  case.  The  separate  grouping  of  examiners  and  attor- 
neys is  a  logical  arrangement  which  provides  the  benefits  listed  in  the 
previous  paragraph,  yet  it  fails  to  provide  the  structure  which  insures 
coordination  of  the  investigative  and  legal  phases  of  a  case  during  the 
crucial  early  stages.  This  early  coordination  of  investigative  and  legal 
talents  is  one  of  the  most  effective  means  of  expediting  that  stage  of 
case  handling  which  accounts  for  the  bulk  of  field  professional  time. 
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This  Lack  of  adequate  coordination  is  reflected  in  the  considerable 
variations  in  the  attorney-to-examiner  ratio  from  region  to  region. 
The  examiner-to-attorney  ratio  varies  anywhere  from  0.3  to  1  up  to 
1.5  to  1  in  the  16  regional  offices  now  under  the  conventional  plan  of 
organization.  These  widely  varying  ratios  tend  to  reflect  variations 
in  the  total  investigative  and  legal  capacities  from  region  to  region. 
We  recognize  that  attorne5's  are  doing  some  investigative  work  now 
but  basically  the  bulk  of  the  investigative  work  is  performed  by  exam- 
iners. These  variations  result  in  inequitable  workloads  at  different 
stages  in  different  regions  and  can  cause  quality  of  work  to  suffer  (by 
superficial  treatment  in  the  overloaded  stages)  or  increase  the  elapsed 
time  due  to  "bottlenecks''  created  by  insvifficient  staff  with  the  proper 
balanced  skills  needed  to  insure  smooth  flow  through  all  stages. 

The  problem  of  coordination  will  be  solved,  in  part,  by  the  previous 
recommendation  which  suggests  a  more  regular  reporting  of  the  status 
of  cases  under  investigation  to  the  supervisor  or  chief  field  examiner 
(see  section  B  of  this  chapter).  In  addition,  we  recommend  that  copies 
of  these  reports  go  to  the  chief  law  officer  and  that  the  chief  field  exam- 
iner periodically  review  all  cases  listed  on  the  early  status  reports  with 
the  chief  law  officer  with  a  view  toward  transferring  all  merit  cases 
to  attorneys  at  the  earliest  possible  date  after  completion  of  the  in- 
vestigation  and  with  an  abbreviated  investigation  report.  These  meet- 
ings would  also  serve  to  help  reduce  the  amount  of  overlap  between 
the  examiners  and  attorneys. 

(b)   Group  plan  o flees 

The  group  plan  has  as  one  of  its  objectives  the  improved  coordina- 
tion to  meet  the  problems  discussed  above. 

Our  evaluation  of  the  group  plan  offices  was  made  in  terms  of  the 
generally  discussed  advantages  of  the  plan,  which  are : 

1.  Improved  coordination  of  the  efforts  of  examiners  and  at- 
torneys which  eliminates  duplicating  work,  improves  quality  of 
work,  and  reduces  time  delay. 

2.  Improvement  in  supervision  of  field  professionals. 

3.  Improvement  in  incentives  to  professionals  by  opening  the 
field  promotional  ladder. 

1.  Improved  coordination  between  exarmners  and  attorney.— Ks  in- 
dicated, early  coordination  between  an  attorney  and  an  examiner  tends 
to  reduce  overlap,  speed  up  the  handling  of  a  case,  and  improve  qual- 
ity. This  is  one  of  the  primary  objectives  of  establishing  the  group 
system.  It  should  bo  noted,  however,  that  the  average  professional 
man-da^^s  "spent"  on  a  case  is  approximately  10  percent  or  less  of  the 
total  elapsed  time  (see  exhibit  3-4).  Closer  coordination  of  legal  and 
investigative  phases  of  a  case  will  affect  this  10  percent.  Hence  the 
really  dramatic  reductions  in  total  elapsed  time  for  processing  a  case 
must  come  through  reduction  of  the  "down  time,"  and  this  will  come 
about  primarily  by  having  sufficient  staff  to  handle  the  workload  and 
by  carefully  scheduling  and  controlling  their  performance.  But  im- 
portant benefits  will  result  also  from  close  coordination  between  at- 
torneys and  examiners. 

Unfortunately,  in  actual  practice  this  sought-for  early  coordination 
is  not  always  obtained.  Our  interviews  in  the  group  plan  offices  indicate 
that  there  is  seldom  any  carefully  planned  consultation  on  casework 
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between  examiners  and  attoi^neys  in  the  same  orroup  nntil  the  exami- 
n.ation  is  nearly  complete.  The  average  professional  staff  member  in 
the  field,  including  both  examiners  and  attorneys,  tends  to  be  an  in- 
dependent worker  and  producer. 

Improved  coordination  does  come  about,  however,  by  virtue  of  the 
fact  that  most  supervisors  are  attorneys.  When  they  assign  cases  initi- 
ally and  later  make  their  routine  reviews  of  progress,  they  can  often 
suggest  how  to  handle  the  legal  requirements.  Also,  when  an  attorney 
is  assigned  to  do  the  initial  investigation  and  if  later  a  legal  analysis 
is  required,  overlap  is  eliminated.  On  the  other  hand,  it  may  be  waste- 
ful of  attorneys'  skills  to  assign  them  the  job  of  making  initial  in- 
vestigations since  most  cases  require  only  a  small  degree  of  detailed 
legal  analysis;  and  investigations  might  be  more  economically  ac- 
complished in  terms  of  skills  required  by  nonattorneys.  A  systematic 
approach  to  this  i)roblem  would  be :  first,  determine  what  skills  and 
abilities  are  needed  for  each  of  the  major  case-handling  steps;  second, 
determine  the  type  of  individual  that  can  best  perform  these  needed 
skills;  and  third,  acquire  and  train  these  individuals  required  to 
process  the  estimated  intake. 

In  terms  of  reduction  in  elapsed  time  for  case  processing,  the  group 
plan  offices  show  no  significant  superiority  over  the  national  average. 
Exhibit  3-5  compares  the  average  elapsed  time  for  informally  closed 
cases  in  group  plan  offices  with  the  national  average  and  indicates 
that  for  the  latest  available  6-month  period,  INIarch-August  1958,  the 
average  elapsed  time  for  informally  closed  C  cases  in  the  seven  group 
plan  offices  was  actually  higher  than  the  national  average  (i.e.,  70.3 
days  as  compared  with  a  national  average  of  64.6).  Hence,  we  con- 
clude that  the  reduction  in  overlap  ])ctween  the  investigative  and  legal 
phases  of  a  case  afforded  by  the  group  plan  of  organization  has  not 
to  date  significantly  reduced  case-handling  time. 

.  2.  Improi'emcnt  in  supervision  of  field  'professloTials. — Previously 
we  noted  that  the  number  of  professionals  supervised  in  group  plan 
offices  was  generally  four  professionals,  whereas  in  conventional  offices 
the  average  number  was  five  to  six.  Although  group  supervisors  have  a 
few  less  professionals  to  supervise,  they  are  utilized  for  actual  case- 
work (e.g.,  trial  cases)  in  all  of  the  offices  visited,  and  to  the  extent 
they  work  on  cases  their  time  available  for  supervision  is  diminished. 
In  balance,  the  time  devoted  to  supervision  in  gi'oup  plan  offices  is 
probably  no  greater  than  in  conventional  offices.  In  terms  of  output  per 
professional,  the  group  and  conventional  offices  are  not  significantly 
different.  Exhibit  3-6  indicates  that  the  average  productivity  rate  for 
group  plan  offices  was  only  7  ]:>ercent  greater  tlian  the  national  aver- 
age for  the  6-month  period,  ]March- August  1958.  Considering  the 
various  possibilities  for  "statistical  error"  (e.g.,  effect  of  mass  filings) 
this  7  percent  advantage  is  not  considered  significant. 

Production  figures  before  and  after  conversion  to  group  plan  in 
individual  regional  offices  are  not  conclusive.  Some  offices  show  im- 
proved production  after  conversion,  whereas  others  show  a  decreased 
production  rate.  For  example  one  office  was  running  at  14  percent  be- 
low the  national  average  prior  to  adopting  the  group  plan  organiza- 
tion. Aftei"  changing  o-^-er,  it  averaged  28  percent  above  tlie  national 
averaire.  On  the  other  hand,  another  office  xvas  running  at  120  percent 
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over  the  national  averaofe  prior  to  adoption  of  tlie  group  plan  but 
dropped  to  an  average  of  only  13  percent  above  after  changing  over. 
These  comparisons,  of  course,  assume  that  the  ell'ect  of  all  other  fac- 
tors affecting  production  remain  constant.  To  the  extent  these  other 
factors  do  vary,  e.g.,  personnel  changes),  tlie  conclusions  drawn  are 
less  valid. 

3.  Increased  promotion  possihiUtles. — Unquestionabl}^  the  morale  in 
group  plan  offices,  particularly  those  ^yith  supervisoiy  examinei-s,  has 
improved.  This  improved  morale  due  to  increased  promotion  possibili- 
ties, should  theoretically  do  much  to  stimulate  improved  individual 
performance.  The  creation  of  supervisory  positions  to  provide  this 
incentive,  however,  has  cost  some  money  which,  although  it  may  have 
brought  better  morale  and  therefore  have  been  worthwhile,  has  not  3' et 
resulted  in  demonstrably  better  performance. 

(c)  Problems  peculiar  to  group  plan  offices 

In  the  group  plan  offices  a  clear-cut  definition  of  responsibility  and 
functions  is  lacking  in  four  key  positions  and  this,  in  part  at  least,  may 
be  contributing  to  the  fact  that  group  plan  offices  have  not  yet  realized 
their  potential  benefits  and  demonstrated  clearly  a  superior  i)erform- 
ance  record.  These  four  key  positions  are — 

1.  Chief  law  officer. — The  functions  performed  by  chief  law  officers 
in  respect  to  case  assignment  and  performance  of  legal  analysis  varies 
considerably  from  office  to  office.  Now  that  experienced  legal' talent  has 
been  placed  closer  to  the  working  level,  the  chief  law  officer's  role 
should  logically  be  more  of  a  coordinating  job  between  groups,  some- 
what in  the  nature  of  an  assistant  regional  director.  Yet  the  role  of 
the  chief  law  officer  in  conventional  offices  appears  to  be  similar  to 
that  of  the  chief  law  officer  in  group  offices  (with  the  exception  of  one 
group  office).  If  the  group  plan  chief  law  officer  performs  as  detailed 
a  legal  review  as  he  did  under  the  standard  plan  and  as  is  required  by 
the  manual,  much  of  the  benefits  and  time  saved  by  close  supervision 
are  dissipated. 

2.  Supervisory  attorney. — To  what  extent  should  the  supervisor 
handle  actual  casework?  He  is  generally  one  of  the  more  experienced 
attorneys  in  the  office  and  needed  for  trial  work  but  his  primarly  func- 
tion is  supposedly  supervisorj^  The  basic  question  is — can  the  agency 
afford  and  does  it  really  need  the  degree  of  supervision  entailed  in  the 
supervisory  attorney's  job? — or  put  in  another  way,  is  the  agency 
properly  utilizing  its  top  legal  talent  in  the  region  by  using  it  mainly 
in  a  supervisory  capacity  ? 

3.  Supervisory  examiner. — There  is  a  real  question  as  to  the  intended 
function  of  supervisory  examiner  groups.  One  office  claims  them  to  be 
on  a  par  with  supervisory  attorney  groups.  Another  assigns  only  R 
cases,  compliance  work,  and  a  minimum  amount  of  C  cases.  There  is  a 
real  problem  of  how  the  legal  review  is  to  be  performed  in  supervisor 
examiner  groups.  Attorneys  assigned  to  "examiner"  groups  are  gener- 
ally the  newer,  less  experienced  attorneys.  In  one  group  plan  office  C 
cases  requiring  detailed  legal  analysis  had  to  be  transferred  to  the 
"attorney  groups."  This  transfer  to  another  group  and  the  resultant 
duplication  of  effort  that  takes  place  is  the  very  problem  the  group 
plan  was  designed  to  overcome.  In  another  office  this  legal  analysis  was 
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not  j)erformcd  until  reaching  the  chief  hiw  oflicer's  desk.  In  short,  the 
status,  function,  and  required  stafling  for  the  examiner  groups  is  not 
clear.  At  the  heart  of  this  problem  is  a  need  for  determining  the  req- 
uisites and  functioning  of  a  supervisor. 

4.  Field  attorneys.— The  new  concept  of  investigating  attorneys  is 
not  well  understood  and  contains  certain  limitations  to  further  adop- 
tion. Some  of  the  problems  of  assigning  cases  for  investigation  to  at- 
torneys are  combination  of  investigatory  and  prosecutory  functions  in 
one  individual  may  result  in  loss  of  objectivity,  lack  of  attorneys' 
training  for  investigative  work,  possible  decrease  in  emf)hasis  on  in- 
formal settlements,  and  disruption  in  legal  work  of  attorneys. 

(d)    Conclusions  and  recommendations  on  group  plan  offices 

The  group  plan  concept,  as  indicated,  has  not  yet  conclusively  dem- 
onstrated its  superiority  over  the  conventional  plan.  It  has  added 
more  supervisory  positions  at  slightly  greater  expense  which  has  pro- 
duced improvements  in  morale  and  slightly  higher,  but  hardly  signifi- 
cant, productivity  rates.  But  no  reductions  in  elapsed  time  for  proc- 
essing cases  has  yet  resulted.  And  when  compared  with  the  better  rmi 
conventional  plan  offices,  the  group  plan  offices  show  no  distinctly 
better  coordination  between  the  attorneys  and  examiners. 

Clearly  the  group  plan  has  theoretical  benefits.  In  view  of  the  fact 
that  they  have  not  yet  been  realized,  however,  we  recommend  that  no 
action  be  taken  to  convert  more  offices  until  it  can  be  demonstrated 
that  tangible  improvements  will  result. 

Earlier  we  indicated  that  the  lack  of  clarity  that  surrounds  four 

key  positions  in  the  group  plan  offices  may  be  the  main  factor  under- 

•  lying  the  inability  of  the  group  plan  to  demonstrate  a  superiority. 

We  suggest,  therefore,  that  efforts  ba  made  first  to  clarify  these 

positions.  More  specifically : 

1.  The  role  of  the  chief  law  officer  should  be  redefined  to  fix  on  this 
officer  primary  responsibility  for  coordinating  groups  and  expediting 
production.  These  changes  in  function,  in  short,  mean  that  the  chief 
law  officer  would  operate  more  as  an  assistant  regional  director  than 
as  a  detailed  legal  reviewer.  He  should  conduct  the  final  legal  review 
on  only  the  more  complex  matters. 

2.  The  legal  staff  in  the  "examiner"  groups  should  be  made  equiv- 
alent to  that  in  "attorney"  groups.  The  same  type  of  cases  should  be 
assigned  to  these  groups  as  to  the  attorney  groups.  In  those  offices 
where  the  compliance  activity  is  located  in  one  of  the  groups  we 
suggest  placing  it  directly  under  the  chief  law  officer. 

3.  To  the  extent  possible,  supervisors  should  be  made  to  concentrate 
their  time  on  improving  group  performance,  particularly  on  review- 
ing, evaluating,  and  epediting  the  work  in  their  group.  This  would 
result  in  minimum  utilization  of  supervisors  for  actual  casework  and 
might  require  the  specialization  of  one  to  two  attorneys  in  each  office 
in  trial  work  that  could  not  be  handled  by  the  group  attorneys. 

4.  Field  attorney's  responsibilities  should  be  clarified,  particularly 
■  for  investigative  work.  It  should  be  made  clear  that  investigative  work 

is  just  as  important  as  the  legal  and  means  must  be  found  to  insure 
that  investigation  of  their  cases  is  not  delayed  while  they  prepare  for 
trial. 
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If  the  present  difficulties  as  outlined  above  can  be  overcome  and  tan- 
gible benefits  are  realized  from  the  group  plan,  consideration  should 
then  be  given  to  converting  all,  or  at  least  the  larger,  offices  to  this 
plan.  If,  after  a  reasonable  period,  it  proves  impossible  to  achieve  the 
theoretical  benefits  of  the  group  plan  in  full  measure,  then  its  further 
extension  should  no  longer  be  considered. 

PROBLEMS  OF  OVERALL  FIELD  STRUCTURE 

The  effectivenes  of  the  regional  office  organization  is  dependent  on 
the  overall  field  structure  in  which  it  operates,  or  more  specifically, 
its  organizational  relationships  with  Washington.  In  the  first  part  of 
this  section  (existing  field  organization)  we  described  the  organiza- 
tional arrangements  that  exist  for  carrying  on  the  field  job.  In  this 
part  we  evaluate  the  effectiveness  of  the  total  regional  structure  and 
develop  recommendations  for  improving  it. 

The  following  were  found  to  be  the  more  significant  problems  of  the 
existing  field  structure: 

1.  Lack  of  ■fJexibility. — Factors  affecting  the  rate  and  geographical 
areas  of  case  intake  are  continually  changing  and  difficult  to  estimate. 
Case  intake  can  be  affected,  for  example,  by  differing  rates  of  growth 
in  various  industries,  relocation  of  industries  in  new  areas,  recession 
factors,  and  extent  of  organization  activity  of  the  unions.  The  estima- 
tion of  these  indices  and  their  probable  effect  on  case  intake  is  a  diffi- 
cult task.  These  facts  tend  to  argue  for  a  flexible  field  structure  able 
to  adapt  itself  to  continually  changing  conditions.  Yet  the  great  major- 
ity of  the  agency's  regional  offices  were  established  and  have  been  in 
the  same  location  sincxi  1035.  Only  four  new  regional  offices  have  been 
created  since  this  period,  two  by  upgrading  existing  subregional  offices 
and  two  by  carving  out  new  territories  from  existing  regions. 

The  ability  of  the  field  organization  to  adapt  to  changing  conditions 
is  poor;  it  has  a  relatively  fixed  overhead.  Furthermore,  regional  direc- 
tors have  no  authority  t-o  adjust  their  staffs  to  changing  workload  con- 
ditions. They  must  wait  for  the  General  Counsel's  staff  in  Washington 
to  initiate  changes.  Consequently,  the  field  has  generally  been  unable 
to  react  quickly  to  changed  conclitions.  In  times  of  rising  intake  cases 
tend  to  backlog.  Li  times  of  low  workload  excess  staff  capacity  is 
maintained.  Also,  there  are  no  established  criteria  to  guide  the 
establishment  or  relocation  of  regional  offices. 

There  is  need,  therefore,  to  make  the  field  structure  more  responsive 
to  changing  needs.  Criteria  should  be  developed  to  guide  the  establish- 
ment, relocation,  and  discontinuance  of  field  offices.  (In  subsequent 
paragraphs  we  offer  aji  initial  set  of  criteria.)  The  Division  of  Opera- 
tions should  be  given  authority  to  adjust  regional  boundaries  tempo- 
rarily to  help  overcome  .short-term  inbalances  in  backlogs  and  capacity 
of  adjacent  regions.  Kegional  directors  should  be  given  greater  respon- 
sibility and  authority  to  plan  their  work  and  adjust  their  staff's  capac- 
ity to  work  on  hand.  Fixed  clerical  and  administrative  overhead  staff 
should  be  reduced  and  the  total  clerical  and  administrative  staff  (fixed 
and  variable)  should  be  adjusted  more  quickly  to  changed  conditions. 

2.  Limited  delegated  autKority  to  the  field. — During  fiscal  year  1958 
the  average  elapsed  time  for  C  cases  settled  informally  in  regional 


2028 

offices  was  51  days  as  contrasted  witli  472  days  required  for  the  disposi- 
tion of  C  cases  that  were  decided  by  the  full  Board.  Similarly,  exhibit 
3-4  indicates  that  Board-ordered  elections  averaged  110  elapsed  days 
in  fiscal  1958  as  opposed  to  31  days  for  consent  and  stipulated  election. 
Expeditious  case  handling  is  closely  related  to  the  degree  of  authority 
that  Washington  delegates  to  the  field. 

Expeditious  case  handling,  of  course,  is  not  the  only  criterion  in 
considering  increased  delegation  to  the  field.  Quality  of  case  work, 
adequate  provisions  for  due  process,  and  providing  close  control  for 
the  General  Counsel  and  Board  in  sensitive  and  major  policy  areas  are 
balancing  factors  to  the  arguments  for  increased  delegations.  Yet  as 
Board  precedent  develops  over  the  years  and  the  regional  offices  gain  ex- 
perience. Some  increased  delegation  of  authorities  would  seem  logical. 
Increased  delegations  would  be  particularly  pertinent  in  light  of  the 
current  sharp  increases  in  casework  to  be  handled  by  a  fixed  number  of 
Board  members.  Some  areas  that  in  part  or  in  whole  warrant  serious 
consideration  for  increased  delegation  to  the  field  are — 

(a)  Injunction  work. — CC  and  CD  cases  on  which  injunctions 
issue  are  subsequently  investigated  and  tried  by  regional  person- 
nel. [Although  this  area  is  a  sensitive  one  in  labor-management 
relations,  we  question  the  need  for  a  completely  centralized  in- 
junction staff  in  light  of  the  experience  and  ability  of  a  number  of 
field  professionals  to  handle  this  typ  of  work.]  Wliile  some  of  tlie 
smaller  offices  are  not  adequately  staffed  to  handle  injunction 
work,  this  function  could  be  effectively  handled  by  some  of  the 
larger  offices. 

(5)    Back'pay  work. — ^Only  the  more  difficult  backpay  cases 
involve  highly  specialized  and  complex  calculations.    [Current 
regulations  require  all  backpay  specifications  to  come  to  Wash- 
ington for  review.]  The  effectiveness  of  regional  jDcrsonnel  in 
negotiating  would  be  improved  if  Washington  review  prior  to 
settlement  was  invoked  only  as  the  field  needed  and  requested 
assistance;  that  is,  allow  the  field  to  compute  backpay  specifica- 
tions according  to  standard  instructions.  Washington  specialists 
should  be  utilized  to  develop  the  instructions  and  to  aid  in  the 
more  difficult  cases,  similar  to  the  procedure  for  requesting  advice. 
To  insure  uniformity  of  practice,  Washington  could  review  all 
specifications  after  the  fact  and  advise  field  as  to  ways  and  means 
of  improving  this  phase  of  their  activity. 
3.  Unclear  role  of  suhregional  office  in  relation  to  regioiud  and  resi- 
dent offices. — The  role  that  any  one  subregional  office  plays  seems  to  be 
dependent  more  on  the  ability  of  particular  personnel  involved  and 
the  degree  of  delegated  authority  from  the  region  than  on  the  applica- 
tion of  any  commonlv  understood   concept.   Time   delays  can   and 
do  occur  in  subregional  offices  due  to  a  tendency  for  overcomplete  in- 
vestiiration  reports,  lack  of  coordination  between  investigative  and 
legal  phases  of  a  case,  lack  of  authority  to  make  decisions,  and  mailing 
and  travel  time.  In  one  subregional  office  having  limited  delegated 
authority,  for  example,  the  average  elapsed  time  for  the  issuance  of 
complaints  in  fiscal  1958  was  79  percent  higher  thnn  the  average 
elapsed  time  for  complaints  issued  out  of  the  regional  office. 
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Some  subregional  offices  have  no  legal  staff.  In  those  subregions 
havmg  attorneys  the  respective  supervisory  roles  between  the  officer 
in  charge  and  the  regional  chief  law  officer  is  unclear.  All  subregional 
officers  m  charge  experience  difficulty  in  bargaining  with  parties  to  a 
case  as  they  lack  the  "leverage"  factor  of  being  able  to  issue  complaints. 
In  short,  the  limited  authority  of  tJie  subregions,  their  lack  of  adequate 
legal  staff",  and  the  unclear  roles  of  the  officer  in  charge  and  chief  law 
officer  have  reduced  the  eflectivenness  of  subregions  and  tended  to  add 
to  case  time  delays.  Hence,  subregional  offices  appear  to  have  little 
validity  in  the  present  field  structure  except  to  provide  additional 
convenient  points  of  contact. 

On  the  other  hand,  the  resident  officer  concept  appears  valid.  The 
proximity  of  a  resident  to  a  concentration  of  cases  tiled  improves  service 
to  the  public  during  investigative  stages,  cuts  down  travel  costs,  and  is 
flexible.  At  the  same  time,  because  no  legal  work  is  handled  in  the  resi- 
dent offices,  the  duplication,  confusion,  and  delays  generated  in  sub- 
regional  offices  are  avoided.  As  early  as  1947  the  Bureau  of  the  Budget 
recommended  development  of  more  field  offices  where  no  legal  work 
was  to  be  done  (that  study  called  them  subregional  offices,  not  resident, 
but  the  concept  was  essentially  the  same).  Hence,  we  recommend 
eliminating  subregional  offices  from  the  field  structure.  This  means 
that  the  status  of  the  existing  subregional  offices  should  be  reviewed 
and  changed  to  either  regional  or  resident  status.^^ 

(a)  Cnteria  to  guide  field  structure. — We  suggest  the  following 
criteria  to  guide  the  establishment  and  location  of  field  offices: 

(1)  Resident  offices  generally  should  be  established — 

a.  Where  the  sustained  intake  in  a  given  locality  requires 
investigative  work  sufficient  to  justify  at  least  one  man  full 
time.^^ 

h.  Where  that  locality  is  at  an  inconvenient  distance  from 
the  regional  offices'  normal  concentration  of  intake. 

(2)  Regional  offices  generally  should  be  established — 

a.  Where  the  sustained  workload  for  a  given  area  is  large 
enough  to  require  legal  work  sufficient  to  justify  at  least  three 
men  full  time.^° 

h.  Where  all  parts  of  the  area  can  be  reached  conveniently 
and  quickly  from  the  regional  office  (e.g.,  within  no  more  than 
1  day's  travel  time) . 

c.  Where  the  intake  for  an  existing  regional  office  requires 
a  staff  so  large  that  it  cannot  be  effectively  directed  by  one 
regional  director  and  his  top  aides. 
(&)   Limitations  of  these  criteria. — These  criteria,  it  will  be 
recognized,  provide  rather  broad  guides  for  appraising  location 
of  existing  field  offices  and  for  developing  and  evaluating  recom- 
mendations that  may  be  made  in  the  future  to  transfer  or  discon- 
tinue  existing   offices   or   to   establish   new   ones.   The    criteria 


I''  At  your  reqnost  we  made  preliminary  comments  on  field  stnicture.  Two  memorandums, 
dated  Nor.  12.  1958,  were  submitted  to  aid  the  Board  in  evaluating  a  proposal  for  new 
rejrionnl  offices.  ,  ,     -„„ 

"Using  presently  available  measures,  this  would  mean  a  workload  of  approximately  lOO 
to  110  units  per  year  (a  unit  equals  one  R  case  or  one-third  C  case).  All  legal  work 
necessar.v  to  support  the  investigative  activity  would  be  handled  by  th"  regional  office 
until  such  time  as  the  workload  justifies  establishment  of  a  new  regional  office. 

=0  The  indicated  minimum  workload  is  approximately  1,000  units. 
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themselves  should  be  appraised  from  time  to  time  and  refined 
whenever  additional  useful  data  on  factors  measuring  field  work- 
load are  assembled  and  analyzed.  Responsibility  for  making  such 
analyses  and  for  refining  the  criteria  should  be  placed  on  the 
Division  of  Administration. 

The  application  of  these  criteria  would  result  in  a  minimum 
professional  staff  for  a  regional  office  of  approximately  12.  This 
figure  is  based  on  the  calculation  that  pure  legal  work  in  a  regional 
office  bears  a  relationship  to  other  than  legal  work  of  1  to  3.  It 
was  developed  from  data  in  the  1949  field  time  study.  It  should 
be  recognized  that  these  data  are  old  and  thus  may  be  somewhat 
inaccurate,  but  they  were  the  best  available  for  the  purpose.  In  a 
subsequent  section  of  this  report  we  recommend  a  thorough  and 
detailed  field  time  study  which  would  make  this  ratio  of  legal  to 
nonlegal  work  more  precise.  When  that  has  been  completed  it  may 
be  desirable  to  reexamine  the  criteria  and  modify  them  ac- 
cordingly. 

(c)  Overhead  staffing  pitfalls  to  he  avoided. — ^^Vith  respect 
to  the  staffing  of  regional  offices,  some  additional  expense  over  that 
of  subregional  offices  is  to  be  expected  due  to  a  larger  supporting 
stalEf.  However,  this  can  be  kept  to  a  minimum  as  the  present 
practice  of  establishing  a  fixed  element  of  clerical  and  adminis- 
trative personnel  in  every  regional  office  is  abandoned  and 
staffing  is  geared  closely  to  workload.  For  example,  smaller 
regional  offices  (i.e.,  three  to  four  attorneys)  may  not  require 
the  services  of  a  full-time  chief  law  officer,  nor  would  they  neces- 
sarily require  a  separate  secretary  for  the  regional  director  and 
chief  field  examiner,  nor  a  full-time  docketing  and  compliance 
clerk  or  election  supervisor.  The  regional  director  himself  in  such 
offices  might  well  double  as  his  own  law  officer,  or  one  man  might 
serve  as  both  the  law  officer  and  supervisor  of  the  investigators. 
Similarly,  one  secretary  might  double  as  the  office  manager  and 
one  stenographer  as  the  docketing  and  compliance  clerk. 

{d)  Considerations  for  the  future. — Conceivably,  under  these 
criteria,  the  number  of  regional  and  resident  offices  might  increase 
somewhat  now  and  perhaps  more  in  the  future.  Expansion  may 
create  problems  of  supervising  regional  offices;  such  problems 
will  be  the  subject  of  section  E  of  this  chapter.  However,  we 
should  point  out  the  need  for  beginning  now  to  think  about  ih.^ 
future  organization  of  the  agency,  particularly  if  caseload  contin- 
ues to  increase.  Ultimately,  it  may  be  necessary,  to  insure  effective 
supervision  of  the  field,  to  create  an  intermediate  level  between 
the  regional  offices  and  the  Office  of  the  General  Counsel  along 
broad  superregional  or  area  lines.  Such  area  offices  would  provide 
the  mechanism  for  coordinating  the  larger  number  of  fiekl  offices. 
They  would  also  permit  increasing  delegations  to  the  field  and  the 
decentralization  of  specialized  functions  (e.g.,  injunction,  enforce- 
ment, and  back  pay)  that  would  not  be  necessarily  be  feasible  or 
economical  to  decentralize  to  all  regions. 
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D.  Admimstrative  support  to  increase  'productivity 

The  previous  sections  have  analyzed  the  major  problems  in  case 
handling  and  the  organization  that  has  evolved  to  process  cases  in  the 
lield.  In  this  section  attention  is  focused  on  the  administrative  support 
given  the  field  professional  staff,  and  its  effectiveness  in  increasing 
productivity  is  evaluated. 

To  do  this  we  examine — 

1.  Koutine,  daily  administrative  support. 

2.  Budgets  and  work  programs. 

3.  Persomiel  administration. 

ROUTINE,  DAILY  ADMINISTRATIVE   SUPPORT 

The  330  nonprofessional  (or  clerical  personnel  in  the  field  provide  a 
ratio  of  about  four  clerical  to  five  professional  persomiel.  These  cleri- 
cals exist  for  the  sole  purpose  of  expediting  and  making  more  produc- 
tive the  work  of  the  professional  staff. 

In  an  average  office  of  17  professionals  there  are  14  clericals.  Six  of 
these  are  in  standard  or  fixed  overhead  positions;  office  manager, 
secretary  to  regional  director,  secretary  to  chief  law  officer,  secretary 
to  chief  field  examiner,  election  supervisor,  and  receptionist.  The 
remaining  eight  vary  according  to  need  as  determined  by  workload 
and  are  assigned  generally  as  compliance,  docket,  and  mail  clerks, 
stenographers  to  professional  staff,  and  assistant  to  the  office  manager. 

These  people  handle  the  routine  administrative  functions  such  as 
typing,  stenography,  filing,  recordkeeping,  the  mail,  telephone  service, 
directing  the  public,  etc.  In  addition,  they  perform  several  of  the 
routine  steps  in  case  processing,  such  as  checking  compliance  of  unions 
and  requesting  unions  to  get  into  compliance  as  necessary,  preparing 
election  ballots,  and  assisting  in  the  conduct  of  elections  in  some  in- 
stances. The  office  manager,  in  addition  to  supervising  the  clerical 
staff',  performs  such  functions  as  purchasing  and  maintaining  ade- 
quate stocks  of  supplies,  keeping  records  of  office  equipment  and  space, 
posting  expenses,  preparing  recommendations  for  quarterly  budget 
requests  for  miscellaneous  office  expense  items,  and  maintaining  person- 
nel records. 

The  clerical  staff  generally  provide  relatively  effective  and  adequate 
support  to  professional  personnel.  The  present  ratio  of  secretarial  help 
to  field  examiners  and  field  attorneys  in  regional  offices  is  1 : 3.4 ;  ^^ 
1959  personnel  projections  are  based  on  a  1 :  3  ratio.  Our  interviews  in- 
dicated that  the  maximum  time  lapse  in  typing  work  was  2  to  3  days — 
in  most  cases  it  was  less.  Because  of  the  lack  of  any  effective  overall 
case  planning,  there  is  a  tendency  in  the  field  to  push  cases  through 
on  the  cutoff  dates  for  reporting  to  Washington.  Hence,  there  is  a 
tendency  for  cases  to  bottleneck  at  the  end  of  the  month  and  create  a 
burden  on  the  clerical  staff.  The  solution  to  this  problem  lies  in  im- 
proved planning  and  scheduling  of  cases  (cf.,  Section  B,  Improving 
Case  Management)  and  not  necessarily  in  increasing  the  clerical 
staff. 


"1  Some  offices  vary  considerably  from  this  ratio,  but  this  appears  to  be  a  matter  of 
classification  or  assignment  in  that  they  have  an  adequate  total  number  of  clericals  for  the 
office. 
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Office  managers  are  handling  the  routine  administrative  decisions 
without  excessive  demands  on  regional  directors'  time.  Neither  the 
office  manager  nor  the  regional  director,  however,  has  authority  to 
make  significant  decisions  in  the  budget  and  program,  or  the  person- 
nel areas.  In  the  remainder  of  this  section  we  discuss  these  two  areas. 

BUDGET   AND  WORK  PROGRAMS 

Planning  future  activity  and  then  measuring  accomplishment 
against  plans  are  important  steps  to  increase  productivity.  Our  obser- 
vations indicate  that  the  field  plays  a  minor  role  in  these  activities,  and 
in  fact,  receives  little  information  from  the  Division  of  Operations  in 
Washington  as  to  the  plans  it  expects  the  field  offices  to  carry  out. 

1.  Present  system. — Presently,  most  responsibility  and  authority 
for  developing  and  approving  budgets  and  work  programs  are  central- 
ized in  Washington.  The  field's  participation  in  budgeting  consists  of 
quarterly  budget  requests  for  travel  and  minor  office  expenses,  record- 
ing field  expenses  and  submitting  them  to  Washington,  and  requesting 
supplemental  budgetary  requests  as  indicated.  Field  participation  in 
work  programing  consists  of  submitting  annual  estimates  of  case  in- 
take, and  only  occasionally  special  requests  for  personnel  and  space. 

2.  Inadequacies  of  present  system. — Preparation  of  budgets  pro- 
vides a  means  whereby  operating  officials  can  indicate  in  advance 
what  they  plan  to  do  and  what  resources  they  need  to  do  the  job.  As 
indicated  previously,  regional  directors  have  little  opportunity  to  in- 
dicate their  plans  and  their  needs  and  few  tools  or  guidance  witli 
Avhich  they  can  adequately  measure  their  needs  or  control  their 
operations. 

More  specifically : 

{a)  Field  officials  have  no  ohjective  method  of  planning  person- 
nel needs,  and  little  or  no  voice  in  determining  staffing  in  relation 
to  workload. — Presently,  most  personnel  requests  are  based  on 
such  factors  as  past  staffing  patterns,  the  staffing  of  other  offices 
with  about  the  same  case  intake,  or  the  age  and  number  of  cases  in 
present  workload.  We  found  no  methods  for  systematically  esti- 
mating workload,  determining  probable  production,  and  then  re- 
lating workload  and  production  so  that  targets  or  goals  would  be 
met. 

The  approach  simply  seems  to  have  been  to  do  what  can  be  done 
with  the  stall  that  is  made  available  from  Washing-ton.  If  this 
means  that  cases  get  processed  in  30  days,  fine;  if  it  takes  150 
days,  too  bad.  This  is  a  natural  result  of  the  absence  of  accepted 
goals  and  retention  in  Washington  of  initiative  for  trying  to  keep 
staff  geared  to  workload.^^ 

{h)  Regional  directors  lack  the  hasic  data  loith  which  they 
could  establish  worh  goals  or  objectives  for  case  completions,  or 

"-  Recently,  under  directives?  from  the  Office  of  the  General  Counsel,  the  situation  has 
hegrnn  to  improve.  A  drive  has  Iteen  started  to  eliminate  older  cases  and  estalilish  a 
maximum  processing  time.  Between  Oct.  1  and  Dec.  1.  19,o8,  cases  over  120  da.vs  old  were 
reduced  by  more  than  half,  which  had  the  effect  of  reducing  the  average  age  of  pending 
cases  by  10  days.  It  is  hoped  to  eliminate  all  cases  over  120  days  and  eventually  to 
establish  a  target  of  60  days  as  maximum  field  processing  time.  To  accomplish  this  recent 
reduction,  the  field  staff  contributed  more  than  14,000  hours  overtime.  The  agency  cannot 
plan  on  such  contributions  indefinitely. 
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age  and  size  of  caseloads  at  the  end  of  the  year. — The  attitude  of 
regional  directors  seemed  to  be :  We  have  problems  enough  with 
present  intake,  workload,  and  staffing — the  status  of  these  factors 
a  year  from  now  is  not  our  problem.  Some  regions  are  trying  to  re- 
duce overage  cases  to  certain  levels,  but  they  have  little  idea 
whether  this  is  realistic  in  terms  of  types  of  cases  to  be  processed 
or  number  of  personnel  assigned.  National  statistics  indicate  that 
drives  on  overage  cases  in  July  1958  reduced  overage  cases;  but 
this,  according  to  preliminary  conclusions  of  the  workload  review 
committee,  Avas  accomplished  at  the  expense  of  newer  cases. 

(c)  Field  officials  have  little  knowledge  of  what  stand.ards  or 
measures  of  production  are  expected  of  its  personnel. — The  diffi- 
culty of  measuring  productivit}^  of  professional   personnel   is 
recognized,  but  some  measures  are  necessary  if  the  performance 
of  the  personnel  is  to  be  effectively  controlled  and  if  the  adequacy 
of  staffing  is  to  be  judged.  Without  these  measures  or  standards, 
controls  must  be  based  on  personal  observation  and  subjective 
judgments,  which  may  or  may  not  be  realistic  in  terms  of  the  size 
and  type  of  cases  being  filed,  their  difficulty,  and  the  staff'  avail- 
able to  handle  them. 
3.  Re  sport  siMlity  for  developing  hudgets  and  voorh  programs. — 
We  have  indicated  the  need  for  developing  adequate  budgets  and  work 
programs  not  only  for  planning  operations,  but  also  for  controlling 
them.  Budgets  and  work  plans  do  not  necessarily  have  to  be  developed 
in  the  regions ;  they  can  be  developed  at  headquarters  based  on  ade- 
quate information  supplied  by  the  field.  However,  there  are  certain 
advantages  in  placing  primary  responsibility  for  their  development 
in  regional  offices: 

(«)  Regional  directors  are  closest  to  the  information  from  the 
field,  therefore  they  have  the  best  understanding  of  factors  which 
qualify  or  temper  this  information. 

(6)  Regional  directors  would  have  a  better  understanding  of 
the  considerations  that  go  into  budgets  and  programs.  This  should 
increase  both  their  ability  and  interest  in  controlling  operations, 
(c)  The  prestige  and  authority  of  regional  directors  would  be 
increased  in  that  they  would  have  primary  responsibility  for  de- 
veloping plans  for  their  regions. 
In  light  of  these  considerations,  we  recommend  that: 

{a)  Regional  directors  be  given  guidelines  and  standards  to 
use  in  the  preparation  of  budgets  and  work  programs. 

(6)  Regional  directors  develop  their  own  budgets  and  work 
programs  with  the  help  of  their  key  staff  men  (e.g.,  chief  law 
officers  and  chief  field  examiners). 

(c)  The  Divisions  of  Operations  and  Administration  in  Wash- 
ington serve  as  a  review  and  integration  point  for  field  budgeting 
and  programing  as  a  whole. 

PERSONNEL  ADMINISTRATION 

The  strength  of  the  agency  and  its  efforts  to  increase  productivity 
are  closely  related  to  the  people  it  is  able  to  attract  and  hold  in  its 
organization.  It  is  important  that  personnel  policies  and  programs 
be  developed  which  satisfy  both  the  needs  of  the  agency  and  the  indi- 
viduals who  staff  the  various  offices. 
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Our  interviews  indicate  present  personnel  policies  and  programs 
have  not  been  clearly  enunciated  in  many  instances.  This,  when  coupled 
with  the  fact  that  authority  for  almost  all  personnel  action  is  retained 
in  Washington,  increases  the  burden  of  the  Washington  staff  and  de- 
creases the  effectiveness  of  the  regional  director.  More  specifically,  the 
agency  faces  these  personnel  administration  problems : 

1.  Lack  of  clearly  defined  policy  on  the  role  of  feld  exanihiers  and 
field  attorneys. — The  future  of  field  examiners  in  the  agency  and  the 
use  of  field  attorneys  for  investigation  are  probabl}'^  the  most  widely 
debated  questions  in  the  field  organization  today.  There  has  been  much 
said  concerning  the  pros  and  cons  of  these  questions.  Rather  than  re- 
peat this,  we  offer  an  observation  of  what  has  actually  happened  in 
the  field  as  a  result  of  present  practice  and  then  indicate  the  funda- 
mental considerations  which  should  be  instrumental  in  settinii  an 
effective  policy  for  the  agency. 

There  has  been  no  stated  policy  of  the  agency  to  hire  only  attorneys, 
but  since  1954,  until  quite  recently,"  only  attorneys  have  been  added 
to  the  professional  staff.  Thus,  most  regional  directors  have  under- 
stood that  it  is  the  agency's  policy  to  hire  only  attorneys.  This  has 
had  several  tangible  effects.  The  morale  of  the  field  examiner  force, 
which  accounts  for  almost  half  of  the  professional  field  staff,  lias 
almost  reached  its  nadir.  They  not  only  see  no  future  concerning  ad- 
vancement, but  they  question  their  present  security.  This  has  resulted 
in  several  topflight  field  examiners  leaving  the  agency  for  other  em- 
ployment. The  failure  of  the  agency  to  establish  clear  policy  concern- 
ing examiners  has  caused  them  to  be  suspicious  of  the  group  plan  as 
a  scheme  for  cutting  off  their  opportunities  for  promotion  and  pro- 
mulgating the  status  of  attorneys.  In  several  group  plan  offices,  several 
group  supervisors  were  appointed  from  examiner  ranks.  This  has 
helped  to  allay  some  fears,  but  in  most  cases  \ve  observed  that  the 
normal  motivation  of  promotion,  security,  and  job  stature  were  con- 
spicuously absent  among  field  examiners. 

Despite  the  present  practice  of  utilizing  attorneys  to  investigate 
cases,  field  examinere  are  still  doing  the  bulk  of  all  investigations.  In 
some  offices  we  found  the  field  examiner  staff  heavily  overloaded  with 
cases  to  investigate,  and  the  field  attorneys  in  the  same  office  carrying 
a  workload  which  they  could  easily  handle  with  no  delays.  The 
primarj^  effect  of  new  attorneys  in  the  agency  has  been  to  ease  the  legal 
workload,  rather  than  decrease  the  burdens  of  investigations  which 
fall  on  the  dwindling  investigative  staff. 

On  the  other  hand,  the  hiring  of  nonattorneys  will  provide  more 
personnel  for  conducting  the  vital  trial  and  brief  writing  work.  Those 
are  professional  skills  that  must  be  learned  before  an  individual  is 
hired.  They  cannot  be  developed  entirely  by  internal  development  and 
training,  although  the  agency  can  do  much  to  improve  them.  These 
are  skills  that,  in  the  past,  because  of  higher  turnover  among  at- 
torneys, have  often  been  in  short  supply,  particularly  in  smaller  offices. 
Conversely,  however,  the  agency  should  not  wind  up  with  all  attorneys. 
Its  nonattorney  professionals  provide  a  highly  skilled  reservoir  of  in- 
vestigating skills;  although  attorneys  can  also  do  investigating,  more 
often  than  not  they  are  not  interested  in  it  as  a  career.  With  this 
characteristic  lack  of  interest  among  attorneys  in  investigating  and 

23  Several  nonattorney  professionals  were  hired  In  the  past  few  months. 
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■with  the  higher  turnover  amono-  them,  the  agency's  investigative  wort 
is  bound  to  suffer  in  the  long  run  if  a  reasonable  proportion  of  investi- 
gators is  not  maintained  in  the  professional  staff. 

Steps  should  be  taken  now  to  establish  a  guiding  ratio  between  at- 
toi-ne^'S  and  examiners  and  future  staffing  activity  should  be  directed 
toward  first  attaining  and  then  maintaining  the  ratio. 

The  ratio  should  be  established  on  the  basis  of  the  work  to  be  done^ 
in  the  field,  the  skills  required  to  do  it,  and  other  objectives  sought 
(e.g.,  maintaining  a  reserve  of  legal  talent) .  In  subsequent  paragraplis 
we  illustrate  how  this  might  be  done. 

We  have  observed  that  most  professional  work  in  the  field  can  be 
classified  broadly  as  legal  or  nonlegal  functions.  The  legal  functions^., 
of  course,  can  be  performed  only  by  an  attorney;  the  nonlegal  can  be 
performed  by  either  an  attorney  or  a  nonattorney  professional.  The 
1949  field  time  study  indicated  that  approximately  one-fourth  of  tlie 
total  professional  work  in  the  field  was  purely  legal;  or,  in  other 
words,  the  ratio  between  legal  and  nonlegal  functions  was  1 :3. 

The  following  chart  shows  how,  by  using  this  ratio  between  func- 
tions to  be  performed,  a  ratio  between  attorneys  and  nonattorneys  cam 
be  established : 


Units  of         To  be  performed  by' 
work  to  be 


Functions  performed  '  Attorneys      NonattornejK 

Legal _ _-._ 2  2 

Nonlegal..._ 6  2* 


Total. 


1  Ratio  based  on  calculations  from  1949  field  time  study. 

'  Units  of  worl<  are  tiypothetical  and  represent  the  output  of  1  man  for  the  purpose  of  illustration. 

The  two  units  of  legal  work  would  have  to  be  performed  by  at- 
torneys. Thus  a  minimum  requirement  for  two  attorneys  is  established. 
Somewhat  arbitrarily  in  this  illustration,  the  nonlegal  work  was  di- 
vided two  and  four.  Thus,  the  requirement  for  attorneys  totals  four 
and  for  nonattorneys,  four;  on  a  ratio  of  1:1  is  established. 

Alternatively,  to  build  up  the  reserve  of  attorneys  in  the  agency,  tbt 
nonlegal  work  might  be  divided  three  and  three.  Thus,  the  total  wouM 
become  five  attorneys  and  three  nonattorneys. 

^Vliatever  ratio  is  finally  agreed  upon  should  be  used  to  guide  re- 
cruiting first.  Also,  it  should  be  carried  all  the  way  through  to  provide, 
a  guide  for  regional  directors  in  assigning  work  in  their  offices. 

We  hasten  to  add  at  this  point,  however,  that  mathematical  devices 
such  as  these  are  nothing  more  than  very  broad  guides  and  aids  for  a 
more  systematic  approach  to  establishing  policies  and  objectives.  The 
figures  used  in  the  above  illustration  are  old.  They  may  be  inaccurate 
as  a  consequence,  but  they  do  offer  a  starting  point.  As  soon  as  possible, 
and,  as  we  indicate  in  section  E,  a  new  time  study  should  be  launched, 
which  will  provide  more  up-to-date  and  precise  data  relative  to  the 
ratio  between  legal  and  nonlegal  functions. 

2.  Overcentralizatlon  of  autliority  for  personnel  actions. — Presently 
regional  directors  can  make  no  decisions  on  personnel  actions,  other 
than  the  aj^pointment  of  GS-4  or  below  after  obtaining  permission  t® 
fill  a  specific  position.  This  means  that  a  regional  director  has  n» 
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flexibility  in  transferring  staff  between  offices,  nor  can  he  add  or  reduce 
clerical  help,  or  select  the  people  who  will  work  on  his  staff.  As  indi- 
cated in  onr  discussions  of  biidgetin|r  and  work  proo;raming,  the 
regional  director  has  little  voice  in  establishing  staffing  plans  in  rela- 
tion to  Avorkload  and  production  standards  or  targets. 

This  lack  of  authority  has  resulted  in  some  failures  to  balance 
staffing  within  regions,  temporary  shortages  of  clerical  help,  and  lack 
of  understanding  on  the  part  of  regional  directors  concerning  the 
reasons  for  specific  personnel  decisions.  It  has  resulted  in  delays  in 
taking  personnel  actions  and  reduced  the  effectiveness  of  the  regional 
director  in  planning  and  controlling  the  operations  in  his  region. 

With  tlie  large  expansion  taking  place  in  the  agency,  this  centralized 
control  will  necessarily  cause  further  delays  and  dissatisfactions.  It  is, 
therefore,  recommended  that  steps  be  taken  to : 

(a)  Place  primary  responsibility  for  developing  staffing  plans 
on  regional  directors  after  supplying  them  with  appropriate 
guidelines  and  techniques  for  forecasting  their  work  and  measur- 
ing their  needs. 

(h)  Decentralize  authority  for  all  personnel  actions  on  clerical 

staff  to  the  regional  directors.  Directors  should  be  required  to 

operate  within  staffing  plans  approved  by  Division  of  Operations, 

•  but  should  be  permitted  to  add  temporary  help  as  necessary  within 

the  limits  of  their  approved  budgets. 

(c)  Give  regional  directors  authority  to  propose  transfers  of 
professional  staff  within  regions  to  meet  workload  needs.  Regional 
directors  should  be  encouraged  to  suggest  the  best  possible  deploy- 
ment of  their  personnel  in  the  interest  of  increasing  productivity 
and  reducing  elapsed  time. 

(d)  Adopt  a  policy  whereby,  if  at  all  possible,  additions  to  pro- 
fessional staff,  whether  by  recruitment  or  transfer,  be  favorably 
recommended  by  regional  directors,  unless  extraordinary  circum- 
stances exist  (for  example,  personal  prejudice,  disagreement  on 
pait  of  regional  director  with  established  policy  such  as  qualifica- 
tions of  people  to  be  hired,  etc.).  Rigid  adherence  to  this  policy 
will  not  be  necessai*y  for  those  exceptional  candidates  that  are 
approved  in  Washington  for  some  of  the  regions  located  at  great 
distances  from  Washington. 

3.  Failure  to  utilize  -field  resources  in  recruiting. — The  agency  has 
recently  undergone  an  expansion  program  which  resulted  in  the  addi- 
tion of  21  professionals  to  Washington  staffs  and  48  to  the  field  from 
July  through  September  1958.  With  the  additional  complement  of  the 
October  training  class,  current  recruiting  plans  for  the  agency  will 
have  been  largely  completed.  However,  if  workload  continues  to  rise, 
further  recruiting  may  be  necessary.  We  have  observed  certain  prob- 
lems in  the  field  during  the  recent  recruiting  programs  which  should 
be  corrected  if  the  full  support  of  the  field  organizations  is  to  be  gained 
in  future  recruiting. 

The  Washington  staff  was  actively  recmiting  new  personnel  by  the 
start  of  fiscal  year  1950.  Hovrever,  the  field  was  given  little  guidance 
concerning  the  types  of  people  to  be  employed,  how  recruitment  Avas 
to  be  accomplished,  who  was  responsible  for  recruiting,  and  when 
various  stages  were  to  be  completed.  Regional  directors  knew  prac- 
tically nothing  officially  of  the  magnitude  of  the  program  or  the  part 
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they  Avere  to  play  until  mid- August.  Consequently,  tliey  played  little 
or  no  part  in  recruiting  activity;  indeed,  their  activity  vras  effectively 
limited  to  telling  applicants  that  the  "Board  is  hiring,'-  rather  than 
the  reverse.  In  one  instance  a  regional  director  aggressively  "lined  up"' 
some  candidates  and  had  to  reverse  himself  Avlien  he  found  he  T^as 
mistaken  on  hiring  policy. 

The  Associate  General  Counsel  issued  a  memorandum  to  the  re- 
gional directors  in  Augaist  1958  establishing  the  program  for  hiring 
attorneys.  Yet  regional  directors  wore  still  uncertai^i  wliether  non- 
attorney  applicants  should  be  solicited  and  encouraged  to  seek  em- 
l^loyment  with  the  agency.  We  found  one  regional  director  with  several 
examiner  applicants  who  could  get  no  answer  for  weeks  as  to  whether 
they  would  be  considered  or  not.  However,  we  understand  that,  since 
our  field  trip,  he  was  given  an  affirmative  answer. 

Field  support  of  recruiting  programs  is  important  to  the  agency, 
not  only  in  finding  and  recommending  qualified  applicants,  but  also 
in  presenting  a  clear  and  understandable  picture  to  the  public  concern- 
ing the  needs  and  plans  of  the  agenc}^ 

To  get  the  full  benefit  of  the  support  of  the  field  offices,  it  is  recom- 
mended that : 

(a)  The  policy  of  the  agency  concerning  recruiting  of  attorneys 
and  nonattorneys  be  clearly  defined  and  communicated  through- 
out the  agency. 

(h)  The  advice  and  recommendations  of  the  regional  directors 
be  solicited  in  the  development  of  recruiting  policies  and  programs. 

4.  Costly  and  time-consuming  hiring  procedures. — Until  recently, 
professional  candidates  for  field  positions  were  required  to  come  to 
Washington  at  their  own  expense  to  go  through  an  extensive  screen- 
ing and  interviewing  process.  This  often  was  subsequent  to  one  or 
more  interviews  in  a  regional  office.  The  candidate,  if  successful,  might 
be  assigned  to  headquarters  or  any  field  office,  often  without  favorable 
recommendation  of  the  regional  director  under  whose  direction  he 
would  work.  This  system  not  only  placed  an  undue  burden  on  the  head- 
quarters staff,  but  allowed  the  regional  directors  little  voice  concern- 
ing the  makeup  of  their  staffs.  It  also  added  to  the  time  delay  in  hiring 
new  candidates. 

These  recruiting  and  hiring  practices  are  inadequate  for  the  agency 
in  its  present  stage  of  growth.  Hence,  it  is  recommended  that : 

{a)  Regional  offices  be  encouraged  to  seek  out,  interview,  and 
recommend  qualified  professional  candidates.  Regional  offices 
should  be  kept  informed  of  good  recruiting  techniques  and  selec- 
tion standards.  They  should  have  qualified  applicants  interviewed 
by  several  key  officials  in  the  region  so  that  their  personalities, 
attitudes,  experience,  and  views  can  be  objectively  assessed.  Bor- 
derline or  questionable  candidates  should  be  rejected  or  referred  to 
the  Division  of  Operations  for  decision. 

{h)  Candidates  be  assigned  to  same  regions  in  which  inter- 
viewed if  consistent  with  agency  needs;  otherwise,  assignments 
should  be  made  to  regions  where  the  candidates'  records  receive 
favorable  acceptance. 

5.  Inadequate  ti^aini-iig. — In  the  past  training  programs  and  meth- 
ods have  been  left  to  the  individual  regions  to  develop  as  they  saw  fit. 
Responsibility  for  training  has  not  been  fixed  on  any  one  individual  in 
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Washington  short  of  the  General  Counsel ;  consequently,  little  guid- 
ance has  been  given  the  field  in  this  area. 

We  observed  variances  in  emphasis  and  effectiveness  in  the  regions 
we  visited.  Some  regions  emphasized  both  investigation  and  trial  work ; 
others  only  the  latter.  Most  regions  depended  heavily  on  on-the-job 
training  which  put  additional  burdens  on  attorneys  and  examiners  al- 
ready weighted  down  with  heavy  workloads.  In  no  offices  did  we  find 
any  evidences  of  training  for  supervisors — the  attitude  seemed  to  be 
"we  pick  tlie  best  professional  man,  administrative  abilities  are  only 
secondary.  We  let  them  develop  their  own  techniques  of  supervision." 

The  need  of  adequate  training  programs  became  increasingly  ap- 
parent with  the  rapid  expansion  program  put  into  effect  in  July,  and 
the  new  supervisory  position  created  by  the  group  system  (now  in 
seven  offices).  About  one-fifth  of  field  professional  personnel  are  in 
supervisory  positions,  yet  no  training  in  supervisory  techniques  or 
methods  has  ever  been  attempted. 

In  August,  well-planned  materials  w^ere  issued  to  the  field  concern- 
ing the  training  of  field  attorneys.-*  In  September,  a  formal  1 -month 
training  course  was  initiated  in  Washington  to  train  new  professional 
employees  in  basic  labor  law,  and  the  organization  and  practices  of 
the  agency.  At  the  completion  of  the  third  class  in  December  1958,  ap- 
proximately 150  new  personnel  will  have  completed  the  basic  course. 
This  is  a  good  start,  but  several  questions  still  remain  to  be  answered ; 
namely : 

(a)  Wliat  training  is  necessary  in  the  field  to  supplement  the 
formal  training  done  in  Washington  ? 

(h)  What  training  methods  will  be  utilized  once  the  present 
influx  of  new  attorneys  and  examiners  subsides  ? 

(c)   What  training  can  be  done  for  new  professionals  hired 
before  initiation  of  the  formal  training  course  ? 

{d)  What  training  should  be  provided  for  more  experienced 
personnel  on  a  refresher  basis  ? 

(e)  What  training  can  be  developed  to  fill  the  void  which  now 
exists  for  supervisors?  Preliminary  steps  could  be  undertaken 
immediately  in  this  area  by  holding  a  series  of  short  conferences 
in  regional  areas  to  allow  supervisors  to  exchange  ideas  on  su- 
pervisory methods  and  techniques. 
To  answer  these  questions,  we  recommend  that  responsibility  for 
the  identification  of  training  needs,  the  timing  of  training  programs, 
and  their  effectiveness  be  placed  squarely  in  the  Division  of  Operations. 
Technical  assistance  and  development  of  programs  should  be  pro- 
vided hy  a  Chief  of  Training  to  be  api^ointed  and  attached  to  Division 
of  Administration  where  he  will  be  in  a  better  position  to  serve  the 
entire  agency. 

E.  Improving  coordination  and  direction  of  the  -field  organization 

The  General  Counsel  is  finally  responsible  for  both  the  quantity  and 
the  quality  of  the  work  performed  bv  the  more  than  700  people  em- 
ployed in  the  agencv's  field  offices.  This  responsibility  is  carried  out, 
in  principal  part,  through  the  Division  of  Operations.  It  is  in  that 

-''  Spp  Assofinte  Genprnl  Counsel  memoranclnm  to  all  rpgional  directors  and  ofRcers  in 
<rharge,  dated  Aug.  13,  195S. 
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Division  where  matters  affecting  productivity  of  the  field  organiza- 
tion and  elapsed  time  consumed  in  processing  cases  should  be  han- 
dled and  resolved.  In  this  section,  therefore,  we  will : 

1.  Define  the  elements  of  the  job  of  coordinating  and  directing 
the  field. 

2.  Appraise  the  present  organization  and  activities  for  coordi- 
nating and  directing  the  field. 

3.  Prescribe  revision  needed. 

4.  Outline  a  program  for  implementing  recommended  improve- 
ments. 

THE   JOB   OF   MANAGING   FIELD   OPERATIONS 

Here,  based  on  what  we  have  said  in  previous  sections  about  the 
job  to  be  done  in  the  field,  we  set  forth  what  a  division  responsible  for 
coordinating  and  directing  the  field  organization  should  be  expected  to 
do.  The  Division  of  Operations,  in  carrying  out  the  General  Counsel's 
responsibility  for  supervising  the  field,  should : 

1.  Keep  continually  informed  about  the  'production  heing  attained 
and  the  status  of  work  in  each  oiHce  in  specific  terms. — This  means  the 
Director  and  the  Deputies  in  the  Division  of  Operations  should  be 
provided  production  and  workload  data  monthly  so  that  they  may 
analyze  and  know  at  all  times  how^  each  office  is  producing  in  relation 
to  other  offices,  in  relaton  to  its  past  performance,  or  in  relation  to 
plans  or  target  standards.  It  means  also  that  they  must  keep  current 
on  actual,  expected,  and  pending  caseloads,  not  only  in  total,  but  in 
terms  of  types  of  cases,  their  age,  and  the  the  particular  problems 
they  pose. 

2.  Chech  frequently  on  the  quality  of  loorh  being  turned  out  by  each 
office. — This  will  require  insuring  that  standards  and  expectations  as  to 
quality  to  be  attained  are  made  clear.  Quality  of  performance  must  be 
checked  as  objectively  as  possible  through  periodic  reviews  of  results 
e.g.,  complaints  and  dismissals  upheld,  settlements  offered  and  ac- 
cepted) and  of  adherence  to  the  General  Counsel's  policies  and  stand- 
ards (e.g.,  conformance  to  Manual  provisions  and  General  Counsel 
memo's  adequacy  of  coverage,  analysis,  and  presentation  of  cases). 

3.  Determine — in  collaboration  vnth  field  officials — personnel  and 
other  resources  needed  in  relation  to  actual  and  forecast  workload. — 
This  will  involve,  first,  the  development  of  techniques  for  forecasting 
workload  with  some  accuracy  and  measures  for  objectively  determin- 
ing the  manpower  and  other  resources  required  to  process  the  work. 
Next,  it  will  involve  applying  the  techniques  and  measures  developed 
fairly  and  with  good  judgment. 

4.  Analyze  persistently  the  procedures  being  used,  and  improve 
them. — This  will  involve  identifying  outstanding  methods  and  dis- 
seminating them  so  that  all  offices  may  adopt  them  nnd  benefit,  deter- 
mining where  improvements  are  needed,  and  initiating  action  to  de- 
velop improvements. 

5.  Initiate  corrective  action  when  quantity  or  quality  of  work  is 
not  adequate. — Based  on  its  continuing  analyses  of  operations,  its  de- 
terminations of  field  conditions,  and  its  examinations  of  methods  being- 
used,  the  Division  of  Operations  will  be  required  to  take  the  initiative 
in  securing  needed  changes.  This  may  require  initiation  of  action  to 
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obtain  restatement  or  explanation  of  General  Counsel's  policies,  stand- 
ards, or  plans;  it  may  require  action  to  obtain  additional  manpower 
or  other  resources  or  cut  back  resources;  it  may  require  adjustment 
of  workload  between  offices;  or  it  may  require  action  to  discipline 
those  who  fail  to  measure  up. 

6.  Sthnulate  continual  stajf  development. — This  will  involve  identi- 
fying promising  performers  and  supervisors  and  encouraging  and 
helping  them  to  improve  by  obtaining  training  for  them,  giving  them 
challenging  assignments,  and  rewarding  them. 

7.  Ohtain  and  provide  advice.,  guidance^  and  assistance. — This  means 
helping  field  officials  obtain  needed  facilities,  equipment,  and  other 
aids,  providing  them  with  advice  on  handling  problem  cases,  and  ob- 
taining for  them  the  services  of  specialists  when  needed. 

PRESENT   ORGANIZATION   AND   ACTIVITIES 

The  Associate  General  Counsel  in  charge  of  the  Division  of  Opera- 
tions has  five  Deputy  Assistant  General  Counsels  to  aid  him  in  dis- 
charging the  responsibilities  that  have  been  outlined.  Each  deputy 
serves  as  a  channel  between  four  or  five  regional  offices  and  the  "Wash- 
ington staff  on  case  handling  and  administrative  problems.  In  addi- 
tion, the  Associate  General  Counsel  for  Operations  has  an  operations 
assistant  who,  in  turn,  has  an  assistant.  They  handle  budget  person- 
nel, and  other  administrative  matters  affecting  the  field.  Finally,  the 
Division  contains  the  Policies  and  Special  Services  Branch  which  has 
three  professionals  and  which  processes  case  files  and  checks  them  for 
completeness,  accuracy,  and  adequacy  and  also  provides  industrial 
analyses  services  relating  to  backpay  cases. 

A  recent  study  of  the  activities  of  the  four  deputies  indicates  how 
thej'  spend  their  time.^^  The  deputies  received  more  than  150  written 
communications  from  the  field  and  either  answered  them  directly  or 
transmitted  them  elsewhere  in  Washington,  sent  nearly  50  written 
communications  to  the  field  which  they  had  prepared  themselves  or 
which  had  been  prepared  elsewhere,  and  conferred  more  than  30  times 
by  phone  with  regional  representatives.  In  addition,  they  had  50  dis- 
cussions with  Washington  personnel  on  field  matters,  conducted  more 
than  30  interviews  with  new  applicants,  rcA^iewed  12  advisory  commit- 
tee decisions,  prepared  five  internal  communications,  and  handled  ap- 
proximately 25  written,  telephone,  or  personal  contacts  concerning  out- 
side parties.  For  the  most  part,  these  matters  related  to  field  admin- 
istrative matters  and  processing  of  specific  cases. 

This  stud}'  and/or  interviews  and  observations  indicate  that  the  Di- 
vision of  Operations  has  served  essentially  as  a  "representative"*- — of 
the  field  or  as  a  channel  between  Washington  and  the  field.  This  is  an 
important  and  worthwhile  function ;  but  largely  because  the  responsi- 
bilities of  the  Division  are  loosely  defined  and  variously  interpreted 
by  its  personnel,  it  falls  short  of  performing  adequately  all  elements 
of  the  field  management  job  described  in  preceding  paragraphs.  jSIore 
specifically : 

1.  The  Division  maintains  only  limited  information  as  to  production 
and  status  of  work  in  the  field  office.  The  deputies  are  not  consistent 

2"  ConrlTicted  by  the  Special  Assistant  to  the  Associate  General  Counsel  for  a  5-worklng- 
day  period  ending  July  2,  1958. 


2041 

or  persistent  in  the  use  of  procUiction  and  workload  data  made  available 
to  them.  They  consult  ^yith  one  another  on  these  matters  infrequently 
and  with  analysts  in  the  Division  of  Administration,  until  recently, 
almost  never.  As  early  as  1955  deputies  made  inquiries  into  the  status 
of  overage  cases,  but  this  practice  was  not  persistently  and  uniformly 
followed.  Eecently,  upon  strong  urging  of  the  General  Counsel,  the 
})ractice  was  again  vigorously  revived,  but  without  a  fully  clear  ob- 
jective in  terms  of  the  balance  to  be  achieved  between  elapsed  time, 
types  of  dispositions,  and  depth  of  investigation  to  be  sought. 

2.  The  Policies  and  Special  Services  Branch  provides  an  after-the- 
fact  check  of  the  quality  of  formal  written  documents  prepared  by  the 
field  (e.g.,  complaints,  notices  of  hearings).  Also,  opportunities  to 
review  some  of  a  region's  work  are  afforded  when  a  case  comes  in  for 
advice  or  on  an  appeal.  In  addition,  the  deputies,  when  visiting  the  re- 
gions, make  sample  checks  of  the  manner  in  which  cases  were  proc- 
essed. They  use  the  Manual  which  provides  some  standards  or  bases 
for  checking  quality,  but  these  quality  checks  are,  for  the  most  part, 
based  on  subjective  judgment  of  the  checker.  And  the  deputies  have  no 
regular  program  for  making  quality  checks  in  terms  of  number  of 
cases  to  review  or  which  items  to  examine.  Theoretically,  deputies  are 
supposed  to  visit  each  regional  office  three  times  a  year,  but  during  the 
last  3'ear  they  were  "grounded"  for  approximately  4  months  for  lack 
of  travel  funds.  Since  January  1958, 14  of  the  regional  offices  have  been 
visited  an  average  of  two  times  each  and  the  remaining  9  have  not  been 
visited  at  all.  Thus,  the  review  of  the  quality  of  the  work  done  is 
intermittent,  often  too  long  after  the  fact,  and  not  based  on  known 
standards. 

3.  The  Division  has  been  active  in  determining  personnel  and  other 
resources  needed.  But  this  has  been  done  with  relatively  little  partic- 
ipation of  field  officials  and  without  benefit  of  adequate  measuring  of 
techniques  that  objectively  relate  needs  to  workload.  (Until  recently, 
the  measuring  techniques  used  by  the  Budget  Branch  have  been  prac- 
tically unknown  to  the  Division  of  Operations.) 

4.  All  Division  personnel  do  become  involved  in  analyzing  and  sug- 
gesting revisions  to  procedures.  However,  no  systematic  foUowup  is 
made  to  dissemJnate  information  about  new  techniques  regularly  and 
to  insure  that  all  offices  install  them  as  intended.  This  is  due,  in  part,  to 
the  fact  that  responsibility  for  this  function  is  not  clearly  fixed  or  ac- 
cepted short  of  the  General  Counsel.  It  is  due  also  to  the  lack  of  fol- 
lowthrough  whereby  the  costs  and  benefits  of  alternative  procedures 
are  regularly  and  objectively  compared.  Here,  effective  coordination 
between  Operations  and  Administration  has  also  been  lacking.  Pro- 
cedures, budget,  and  programing  personnel  from  Administration  have 
not  been  utilized  well.  For  nearly  3  years  they  were  not  even  permitted 
to  visit  the  field  and  observe  operations  or  make  analyses  and  recom- 
mendations. They  did,  however,  write  requested  changes  for  the  Man- 
ual ;  thus  they  have  been  able  to  keep  relatively  current. 

5.  The  Division  does  often  initiate  necessary  corrective  action ;  but 
because  standards  for  measuring  quantity  and  quality  of  work  are  not 
well  established  and  techniques  for  analyzing  performance  are  not 
well  developed,  the  basis  for  the  needed  corrective  action  is  often  not 
understood.  For  example,  we  have  previously  indicated  where  the  size 
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and  makeup  of  staffs  in  regional  offices  are  permitted  to  vary  widely 
and  where  no  action  has  been  initiated  to  identify  and  eliminate  spe- 
cific variations  and  inconsistencies  in  policies  and  procedures.  To  our 
knowledge,  no  action  has  ever  been  initiated  by  the  Division  to  al- 
leviate serious  backlog  conditions  in  one  region  by  assigning  tempo- 
rarily part  of  the  territory  or  workload  of  that  region  to  an  adjacent 
region  in  a  better  position.  Also  we  have  seen  little  evidence  of  any  ef- 
forts to  initiate  a  full  studj^  of  two  burning  questions  affecting  the  field 
(i.e.,  the  group  plan  versus  the  conventional  plan,  hiring  attorneys 
versus  examiners)  wherein  the  facts  would  be  marshaled,  the  pros  and 
cons  systematically  appraised,  and  conclusions  objectively  developed 
and  presented. 

6.  Division  personnel  do  become  involved  in  questions  of  staff  de- 
velopment. But  here  again,  inadequate  initiative  has  been  shown. 
Until  recently,  little  was  being  done  to  develop  an  aggressive  training 
program  and  nothing  has  been  done  except  agree  generally  on  the  need 
for  supervisor}^  training.  The  needs  have  not  been  specifically  identi- 
fied. And  up  until  approximately  2  weeks  before  the  completion  of  the 
training  course  for  new  attorneys,  no  apparent  action  had  been  under- 
taken short  of  the  General  Counsel  to  determine  specifically  where  the 
unassigned  personnel  were  to  go. 

7.  The  Division  does  obtain  and  provide  advice,  guidance,  and  as- 
sistance to  the  field  as  evidenced  by  the  study  of  how  deputies  spend 
their  time  referred  to  previously.  It  handles  many  matters  of  this  sort. 
Perhaps  a  third  to  one-half  of  these  deal  with  administrative,  legal. 
or  public  contact  matters.  Tlie  remainder  deal  with  routine  or  non- 
routine  questions  relating  to  the  tactics  or  strategy  of  the  processing 
of  specific  cases  by  and  for  the  field.  In  these,  the  Division  has  a  diffi- 
cult problem  in  differentiating  between  problems  that  pertain  to  case 
processing  or  operations,  and  thus  should  be  handled  within  the  Di- 
vision, the  problems  that  require  help  from  legal  or  achninistrative 
specialists  in  other  divisions. 

In  summary,  therefore,  there  is  need  for  redefinition  of  the  respon- 
sibilities of  the  Division  of  Operations,  a  full  acceptance  of  those  re- 
sponsibilities by  the  personnel  of  the  Division,  and  the  launching  of 
an  aggressive  program  under  which  the  Division  will  take  the  initiative 
for  supervising  and  improving  field  operations. 

PROGRAM   FOR   OBTAINING   NEEDED    IMPROVEMENTS 

We  recommend  that  immediate  action  be  taken  to : 

1.  Redefine  responsibilities  for  operations  and  clarify  the  role  of 
the  deputy  assistant  general  counsels. 

2.  Undertake  steps  to  improve  the  functioning  of  the  Division  of 
Operations  and  to  make  administrative  skills  available  to  aid  it  in 
implementing  the  recommendations  contained  in  the  preceding  sections 
of  this  report. 

(a)  Redefining  responsibilities  for  operations 

The  preceding  part  of  this  section  entitled  "The  Job  of  Managing 
Field  Operations"  provides  a  basis  for  redefining  responsibilities.  Im- 
mediate action  should  be  taken  to  spell  out  precisely  the  basic  responsi- 
bilities of  the  Division  of  Operations,  and  to  describe  its  relationships 
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with  other  divisions  (e.^.,  Law,  Administration)  and  with  the  fiekl. 
This  redefinition  should  be  completed  in  no  more  than  60  days. 

Fundamentally,  the  Division  of  Operations  should  be  the  General 
Counsel's  representative  for  supervising  the  field.  It  should  serve  as  his 
main  channel  to  the  field  making  known  his  policies,  his  standards,  and 
his  plans.  Simultaneously,  it  should  serve  as  his  means  for  controlling 
performancec  in  the  field  in  accordance  with  those  policies,  standards, 
and  plans.  In  this  capacity  it  will  be  in  a  position  to  advise  him  and,  in 
fact,  initiate  for  him  necessary  actions  to  revise  or  modify  his  policies, 
standards,  and  plans.  In  addition,  the  Division  of  Operations  must  also 
represent  the  field  in  making  loiown  its  needs.  It  must  then  follow  up 
to  see  that  the  field's  needs,  if  valid,  are  met. 

This  latter  function,  in  effect,  establishes  the  basis  for  describinof  the 
relationships  of  the  other  divisions  to  the  Division  of  Operations.  These 
other  divisions  (Law  and  Administration)  should  provide  the  special- 
ized aid,  assistance,  and  controls  which  will  help  insure  the  effective- 
ness of  the  field  operations. 

To  illustrate,  the  Division  of  Law  should  (as  it  does  now)  provide 
the  specialized  legal  talent  to  advise  on  the  legal  aspects  of  unique, 
novel  cases  or  on  types  of  cases  where  precedents  or  policies  have  not 
yet  been  developed,  to  handle  appeals,  and  to  pursue  enforcement  of 
Board  orders.  On  such  matters  the  Division  of  Operations  should  in- 
sure that  the  field  is  getting  the  help  it  needs,  following  up  where  neces- 
sary to  determine  if  the  advice  is  being  furnished  consistently  and 
timely. 

Similarly,  the  Division  of  Administration  should  furnish  adminis- 
trative support  and  specialized  administrative  talent.  For  example,  it 
would  be  wasteful  to  try  to  train  all  regional  directors  to  be  specialists 
in  purchasing  and  contracting ;  therefore,  the  Division  of  Administra- 
tion should  furnish  the  service  and  the  Division  of  Operations  should 
ascertain  whether  the  field's  requests  for  service  are  valid  and  follow 
up  to  insure  that,  if  valid,  they  are  furnished  promptly. 

In  like  manner,  the  Division  of  Administration  can  provide  special- 
ized skills  to  develop  and  administer  needed  controls.  For  example,  the 
Divisions  of  Administration  and  Operations  should  collaborate  on  the 
development  of  techniques  to  improve  forecasting  of  workload.  Once 
developed,  the  Division  of  Administration  should  use  these  techniques 
and  the  data  produced  through  their  use  in  developing  and  presenting 
the  agency's  budgetary  requirements ;  and  the  Division  of  Operations 
should  use  them  in  controlling  performance. 

(b)  Program  for  improving  operations 

The  redefinition  of  responsibilities  for  operations  will  automatically 
help  to  clarify  the  roles  of  the  deputy  assistant  general  counsels.  But 
clarifying  their  roles  is  not  enough.  Their  work  will  be  facilitated  and 
field  performance  improved  if,  on  the  more  pressing  matters,  positive 
action  is  taken  by  the  Division  of  Operations  within  the  next  6  months 
to: 

1.  Estahlish  guidelines  that  loill  aid  the  deputies  to  perform  their 
johs  more  uniformly  and  effectively. — Within  the  next  90  to  120  dajs 
precise  policies  should  be  established,  setting  forth  the  number  of  visits 
deputies  should  make  to  each  of  their  regions.  Schedules  for  these  visits 
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should  be  prepared.  Cliecklists,  standards,  or  other  aids  should  be  de- 
veloped, prescribing  the  types  of  things  to  be  checked  during  these 
visits,  the  fonns  of  reports  to  be  prepared,  and  the  manner  in  which 
suggestions  should  be  followed  up.  In  addition,  consideration  should 
be  given  to  augmenting  the  skills  of  the  dej^uty  with  specialists  from 
other  divisions  where  appropriate. 

2.  Determine  needs  for  statistical  data^  redesign  reports  where  neces- 
sary^ and  improve  use  of  statistical  data. — Statistical  reports  on  status 
of  work  and  productivity  are  furnished  and  used  in  various  ways.  The 
Divisions  of  Operations  and  Administration  should  collaborate  and 
reexamine  the  data  needed,  redesign  reports  where  necessary,  and 
arrange  for  a  continuing  program  whereby  the  data  available  are  regu- 
larly analyzed,  uniformly  interpreted,  and  utilized  for  more  closely 
managing  field  operations  to  obtain  maximum  production  and  quality. 
Improvement  in  this  area  will  be  gradual ;  but  it  should  be  continuing. 
If  action  is  started  at  once  substantial  improvement  should  be  apparent 
within  6  months. 

3.  Develop  planning  aids  and  establish  performance  criteria. — Objec- 
tive measures  relating  personel  required  to  workload  are  needed  for 
improving  budgetary  planning  and  for  controlling  performance.  Pres- 
ent measuring  devices  for  budgetary  purposes  are  quite  precise  but  are 
used  only  by  the  Division  of  Administration,  not  by  Operations.  Meas- 
ures of  productivity  now  used  by  both  divisions  (e.g.,  units  of  work 
completed  equals  number  of  R  cases  plus  three  times  the  number  of  C 
cases)  are  not  precise  and  are  criticized  on  that  basis.  Better  measures 
should  be  developed  so  that  the  field  can  improve  overall  case  manage- 
ment (see  sec.  B)  and  participate  more  fully  in  planning  its  program 
and  staffing.  The  basis  for  such  improvement  lies  in  finding  out  how 
time  is  now  actually  being  spent.  Several  years  ago  plans  were  devel- 
oped for  making  a  time  study  of  field  operations.  The  Divisions  of 
Administration  and  Operations  should  revive  these  plans,  bring  them 
up  to  date,  and  launch  the  study  at  an  early  date.  In  addition  to  pro- 
viding bases  for  better  planning  and  control  measures,  the  study  sliould 
also  provide  factual  evidence  for  evaluating  and  improving  procedures. 
This  may  well  require  a  long-term  program ;  however,  its  start  should 
not  be  deferred.  It  should  be  possible  to  reevaluate  the  plans  made 
formerly  within  the  next  60  to  90  days,  so  that  the  program  can  be 
launched  promptly  thereafter. 

4.  FolloiDup  on  recommendations  for  impromnq  procedures. — Ear- 
lier in  this  report,  we  set  forth  recommendations  for  improving  proce- 
dures. Also,  many  related  suggestions  were  made  in  the  recent  confer- 
ence at  Denver.  The  Associate  General  Counsel  (Operations)  and  the 
deputies  should  take  the  initiative  to  insure  that  these  recommenda- 
tions are  studied  and  adopted  as  soon  as  possible  and  that  action  is 
taken  promptly  to  incorporate  them  in  the  manual  or  other  instruc- 
tional material.  Deputies  should  follow  up  in  their  visits  to  insure  the 
instructions  are  understood  and  followed.  In  addition,  they  should  be 
alert  to  other  needed  procedural  changes,  suggest  improved  methods, 
or  refer  them  to  procedures  specialists  in  both  administration  and  oper- 
ations for  analysis  and  redesign.  Action  to  improve  procedures  should 
be  a  continuing  job  of  the  Division.  The  review  of  the  recommenda- 
tions in  section  B  of  this  chapter  and  of  the  suggestions  made  at  Den- 
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ver  should  be  completed,  and  necessary  instructional  changes  prepared 
within  the  next  90  to  120  days. 

5.  Develop  additional  training  programs. — The  need  for  supervisor 
training,  additional  training  for  new  personnel  in  investigating  tech- 
niques, and  formal  refresher  training  for  relatively  new  professionals 
who  have  not  had  the  benefits  of  the  recent  training  program  has  been 
pointed  out.  The  Division  of  Operations  should  collaborate  with  the 
Division  of  Administration  in  developing  such  programs.  Wlien  they 
have  been  developed,  the  Division  of  Operations  should  cooperate  in 
scheduling  them  as  they  apply  to  the  field  and  assist  in  conducting 
them.  The  expenditure  of  money  for  this  effort  will  be  a  good  invest- 
ment of  available  funds — perhaps  doing  equally  as  much  as  the  addi- 
tion of  new  personnel  to  increase  productivity.  The  needs  should  be 
determinable  within  the  next  30  to  60  days  and  the  development  and 
conduct  of  the  training  programs  should  follow  thereafter. 

Most  important  to  future  improvement  of  field  performance  (where 
the  bulk  of  the  agency's  work  is  carried  out)  is  the  need  for  the  Divi- 
sion of  Operations  to  accept  responsibility  for  taking  the  initiative  to 
improve  operations.  This  report  has  pointed  up  many  problems,  recom- 
mended improvements  where  sufficient  facts  were  available  as  a  basis 
for  conclusions  and  recommendations,  and  suggested  actions  designed 
to  get  the  facts  on  matters  where  facts  have  not  been  availal^le  so  that 
answers  might  ultimately  be  provided.  Problems  such  as  that  of  the 
group  versus  conventional  plan  will  not  be  satisfactorily  and  finally 
solved  until  more  data  and  objective  data  are  obtained  and  analyzed 
unemotionally.  It  is  primarily  the  Division  of  Operations  wliich  must 
utilize  the  suggestions  offered  herein,  take  the  initiative,  and  call  upon 
other  divisions  to  help  develop  and  pursue  a  systematic  program  which 
will  lead  to  lasting  improvement. 
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Exhibit  3-1 


Distribution  of  Time  of 


Field  Profcssionr.1  Staff  (4  06  Men) 


Source;    9/15/58  Staffing  Pattern.    1949  Field  Time  Study. 
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EXHIBIT  3-2.— PRODUCTIVITY  IN  THE  REGIONAL  OFFICES,  1958 


Sep- 
tem- 
ber   August 


July       June        May       April     March 


Entire 

Feb- 

Janu- 

fiscal 

ruary 

ary 

year 

National  average:  Units  per 

professional...  _ 9.6        10.1        10.8         9.8         9.1         8.1         7.9         7.6  7  7.4 

Percent  of  national  average: 

Highest  office 161         200  195         140         133         160         165         200  187  l'!2 

Lowest  office.. 60  62  62  74  75  60  65  63  64  82 

Selected  offices: 

Consistently  high: 

Region  A  .         88         112         109         115         101  130         124         132         187  142 

Region  B 161  129         114         109         109         122         105         131  111  122 

Region  C 153         172  99  99  88         160         165         200  157  122 

Consistently  low: 

Region  D      ....         67  80  81  100  81  77  65  71  77  82 

Region  E 85  68  62  64  75  85  77  80  83  85 

Source:  Administrative  Statistics  Branch. 

EXHIBIT  3-3.— DISTRIBUTION  BY  STAGES  OF  PROCESSING  OF  TOTAL  PROFESSIONAL  MAN-YEARS  AVAILABLE 

FOR  CASE  HANDLING 


Man-years 


Percent 


Ceases: 

Stage  I.  Case  intake  and  investigation.. 114  46 

Stage  II.  Receipts  of  investigatory  recommendations  through  RD  decision  or  issuances 

of  complaint. 17  7 

Stage  III.  Issuance  of  complaint  through  close  of  hearing.  _ _.  10  4 

Stage  IV.  Compliance  with  informal  settlements,  IR's,  Board  orders,  and  court 
decrees --- 17  7 

Total  C. - - 158 64 

R  cases: 

Stage  I.  Case  intake  and  investigation 25  10 

Stage  II.  Hearing - 15  6 

Stage  III.  Hearing  officer's  report 2  1 

Stage  IV.  Conduct  elections  (consent  or  stipulated).. 7  3 

Stage  V.  From  completion  of  elections  to  certification  or  dismissal 5  2 

Stage  VI.  Board-ordered  elections - .--  35  14 

Total  R 89 36 

Total  allcases.. 247  100 

Note.— These  figures  are  based  on  results  of  1949  time  study  adjusted  for  major  case-handling  changes  and  weighted 
for  1958  output. 
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Exhibit  3-4 


An.-xlypjs  of  El.ipseJ  Tinic  In   Pr_oct-j^[nj^_£asc£j-_Jjs^nl__^^ 


J29. 

days 

120 


110 


90 


I  Number   of  day.i  at  top  of 
t  columns  indicate  total  d.iya 
I  elapsed  from  filing  to  final 
I  disposition  in  region. 


100  I 


I 


128  days 


—        I 

80 

_  70 
_60 
__50 
_40 

30 
_20 

10 


.11 

\ 

L 


-  Statutory  or  Regu- 
latory Delay 

-  "Down  Time" 

-  Average  profes- 
sional man-day3 
spent  on  case 


69  da>'8 


4''. 6 
dav« 


Dia- 
rnissed 


29  days 


26 
days 


ISISEDl 


122  days 


59.25 
days 


TTPT 


With- 
drawn 


il 

Adjusted 


93 
days 


-f 


llJiL_L 

Com- 
plaint 


31  days 


23.7 

days 

Consent 
t  Stips. 


110  dsj^s 


94.75 
days 


m 


\l 


Board 
Ordered 
Election 


C  Cases 


R  Caaea 


*  -  Includes  time  while  case  is  in  Washington  before  the  Board. 
Note:    "Statutory  or  Regulatory  Delay"  includes  various  waiting  periods 
Stipulated  in  the  Man'ial  (e.g.,  for  Dismissal  Case,   it  represents  the   13-day 
waiting  period  for  appjal  after  issuance  of  dismissal  letter;  in  adjusted 
cases,   it  Is  the  60  days  required  for  posting  of  notices;  in  R  cases,   it 
includes  a  5-day  waiting  period  after  the  tally  of  ballots  in  which  the  parties 
can  flic  objections). 
Source:    Budget  Branch,  Administrative  Statistics  Branch. 
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EXHIBIT  3-5— AVERAGE  ELAPSED  TIME  FOR  INFORMALLY  CLOSED  C  CASES 


Total  number 

of  cases 

closed, 

Average 

March  to 

number  of 

August  19581 

elapsed  days 

448 

71.9 

163 

83.2 

426 

34.0 

219 

102.4 

239 

70.7 

136 

86.0 

102 

1C3.2 

1,753 — 

70.3 

64.6 

Group  plan  office: 

1 

2._ _ 

3 

4 _ 

5.... _ 

6 

7 

Total  cases 

Average  elapsed  time 

National  average,  same  period  (based  on  total  of  4,209  cases). 


'  Includes  dismissed,  w/itfidrawn,  and  adjusted  cases. 
Source:  Administrative  Statistics  Division. 

EXHIBIT  3-6.— UNIT  COiWPLETIONS  PER  PROFESSIONAL  GROUP  PLANS  VERSUS  NATIONAL  AVERAGE 

Units  com- 
pleted per 

professional, 
March  to 

August  1958 


Group  plan  office: 

1 _. ._._ 

2_ 

3 _ 

4 ._ 

5 

6 

7 

Average  completions  per  professional  group  plan  office. 
National  average,  same  period.. 


9.2 
11.8 
12.5 
12.7 
9.6 
8.1 
10.2 


10.3 
9.6 
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4.  Expediting  Decisionmaking  by  the  Board 

A.  Basic  observations  on  the  decisionmaking  process 

The  decisionmaking  process  of  the  Board  is  the  most  vital  of  the 
chain  of  functions  performed  by  the  agency.  In  making  decisions  tlie 
Board  resolves  specific  labor-management  pioblems.  Simultaneously, 
these  decisions  set  the  precedents  and  policies  that  guide  regional  direc- 
tors in  their  day-to-day  dealings  with  those  who  turn  to  the  agency  for 
certification  of  bargaining  representatives  or  resolution  of  conflicts 
arising  from  charges  of  unfair  labor  practices.  Thus,  even  though 
only  a  relatively  small  percentage  of  cases  filed  with  the  agency  ulti- 
mately require  Board  decision,  those  decisionmaking  activities  provide 
the  vital  foundation  for  the  successful  administration  of  the  Nation's 
labor-management  affairs. 

This  fourth  chapter  focuses  attention  on  all  aspects  of  the  Board's 
formal  decisionmaking  process  (i.e.,  on  all  processing  of  cases  after 
a  complaint  or  a  hearing  officer's  report  is  issued).  In  the  remainder 
of  this  section  we  evaluate  the  Board's  effectiveness  in  the  formal  proc- 
essing of  cases  and  outline  basic  problems  incident  to  it.  In  subsequent 
sections  of  this  chapter  we  suggest  steps  which,  if  taken,  will  improve 
the  performance  of  this  significant  process. 

EVALUATION   OF    BOARd's   DECISIONMAKING   PROCESS 

(a)  Basic  agency  objectives 

The  Board,  under  the  Labor  IVIanagement  Relations  Act  of  1947,  is 
charged  with  protecting  rights  of  employees,  employers,  and  the 
public  and  providing  means  for  orderly  and  peaceful  conduct  of  labor- 
management  affairs. 

Its  basic  objectives,  therefore,  are  to  furnish  effective  staffs  in  the 
field  to  help  employees  and  employers  resolve  their  problems  amicably 
and  informally.  But  where  informal  processes  are  not  adequate,  the 
Board  must  resort  to  more  formal  means  of  providing  parties  an  op- 
portunity for  a  fair  hearing  and  rendering  a  clear-cut  decision 
promptly. 

In  each  case,  the  interests  of  three  parties  must  be  recognized.  These 
parties  are  (a)  the  charging  party  or  petitioner  (i.e.,  employer,  em- 
ployee, or  labor  organization)  who  generally  wants  the  most  expedi- 
tious handling  and  settlement  of  his  problems;  (h)  the  respondent  in 
a  C  case  or  intervenor  or  objecting  employer  in  an  II  case  who  is  not 
necessarily  concerned  with  expeditious  handling,  but  rather  protec- 
tion of  his  rights  through  due  process;  and  (c)  the  agency  itself  which 
represents  the  public's  interest  in  maintaining  amicable  labor-manage- 
ment relations  to  preserve  the  full  flow  of  commerce  and  protect  the 
general  welfare. 

The  interests  of  these  parties  conflict  and  the  agency  must  respect 
them.  Obviously  the  agency  cannot  afford  to  provide  for  "on  the  spot" 
immediate  settlement  of  labor-management  issues  which  charging 
parties  and  petitioners  desire ;  it  must  give  respondents  adequate  time 
to  establish  and  argue  their  positions.  On  the  other  hand,  the  agency 
cannot  permit  unlimited  time  delays  in  the  interests  of  due  process 
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alone;  for  decisions  and  remedies  which  are  delayed  too  lonf^  will  be 
ineffective  when  finally  rendered.  The  agency,  thus,  must  constantly 
seek  to  conduct  its  affairs  so  as  to  maintain  a  balance  in  which  expedi- 
tious case  handling  is  accomplished  objectively  and  with  adequate  pro- 
vision for  due  process. 

(h)   Overall  evaluation 

The  agency's  inability  to  achieve  the  appropriate  balance  has  been 
manifested  frequently.  In  1952,  for  example,  the  Senate  Subcommittee 
on  Labor  and  Labor-Management  Eelations  prefaced  its  reports  as 
follows : 

"The  subcommittee  *  *  *  has  studied  many  situations  involving 
bad  labor-management  relations.  Li  everyone  of  these  situations  the 
element  of  delay  in  getting  a  final  determination  of  an  unfair  labor 
practice  charge  or  of  a  representation  j)etition  figured  importantly  as 
an  aggravating  factor."  ^^ 

At  the  time  of  the  subcommittee's  study,  average  elapsed  time  was 
running  from  400  to  490  days  for  C  cases  requiring  Board  action  and 
104  to  114  daj^s  for  K  cases.-'  Ehibit  4-1  attached  indicates  that  the 
time  required  for  the  processing  of  C  cases  has  not  been  lessened; 
elapsed  time  in  fiscal  year  1958  averaged  444  days  for  the  "nonmemo" 
C  cases  and  511  days  for  the  more  complex  cases  requiring  a  "memo" 
for  all  or  parts  of  the  case.  However,  exhibit  2  indicates  improvement 
in  processing  R  cases.  Over  75  percent  of  R  cases  never  reach  the 
Board  and  are  processed  by  regional  offices  in  approximately  30  days. 
Of  the  remainder  that  reach  the  Board,  approximately  80  percent  are 
processed  in  58  to  77  days ;  and  only  20  percent  (or  5  percent  of  all  those 
filed)  took  120  days,  or  an  overall  average  for  those  reaching  the  Board 
of  78  days. 

The  precise  number  of  days  a  case  should  take  defies  determina- 
tion. However,  the  need  for  more  expeditious  processing  seems  gen- 
erally agreed.  Li  tlie  congressional  hearings  -^  of  May  1958  the  Chair- 
man testified  that  C  case  processing  time,  which  was  then  averaging 
457  days,  was  excessive.  At  about  the  same  time  he  wrote : 

'Tt  is  doubtful  if  a  decision  given  after  such  a  lapse  of  time  (i.e.,  2 
years)  and  after  expenditure  of  considerable  money  in  legal  costs, 
was  anything  approaching  a  real  remedy  for  the  unfair  practices 
involved."  ^^ 

Our  primary  attention,  hence,  has  been  given  to  identifying  Iioav  the 
Board's  decisionmaking  process  can  be  expedited  without  diluting  its 
quality. 

(c)  Basic  ohservations 

In  evaluating  the  process  we  separately  examined  the  performance 
of  the  Division  of  Trial  Examiners  and  of  the  staffs  of  each  Board 
member.  Our  attention  was  centered  on  the  key  questions : 

1.  Need  the  time  required  to  process  ioth  C  and  R  cases  hefore  the 
Board  he  as  long? — Employees  or  employers  who  now  bring  issues  to 

-'^  See  staflf  report  on  "The  Problem  of  Delay  In  Administering  the  Labor-Management 
Relations  Act,"  U.S.  Government  Printing  Office,  1952. 

27  Ibid.,  p.  3. 

28  Hearings  before  the  Subcommittee  on  Labor  of  the  Committee  on  Labor  and  Public 
Welfare,  U.S.  Senate.  S5th  Cong.,  p.  792. 

2»  Boyd  Leedom,  "Judicializing  the  Administrative  Process,"  South  Dakota  Law  Review 
spring  1958. 
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the  agenc}'  must  either  accept  the  decisions  of  regional  officials  or 
wait  approximately  a  year  and  a  half  for  a  decision  on  a  C  case  and 
21/^  to  4  months  on  an  R  case. 

As  indicated  in  exhibits  4-1  and  4-2,  88  percent  of  parties  charging 
unfair  labor  practices  and  77  percent  of  petitioners  for  representation 
accept  decisions  of  regional  officials.  The  remainder  choose  the  formal 
Board  decisionmaking  process  with  the  result  that  the  time  required 
for  handling  their  cases  increases  ninefold  or  tenfold  for  C  cases, 
and  twofold  to  fourfold  for  R  cases. 

Scheduling  and  holding  a  case  hearing  before  the  trial  examiner 
and  his  Avriting  of  an  intermediate  report  (containing  a  recommended 
decision)  adds  117  days  to  the  116  days  already  elapsed  while  it  was 
being  investigated.  Then,  the  analysis  by  the  Board  members  and  their 
legal  assistants  adds  another  200  to  300  days  depending  on  the  com- 
plexity of  the  case  and  the  manner  in  which  it  is  handled  by  the  Board 
Taking  an  R  case  to  the  Board  adds  30  to  90  days  depending  on  how 
and  by  whom  it  is  handled. 

If  all  parties  to  cases  are  to  receive  fair  treatment,  these  decisifm- 
making  steps  must  be  conducted  with  care.  Careful  application  of  the 
law  to  the  complex  problems  brought  before  the  agency  requires  ade- 
quate time  for  thorough  study  of  the  facts  and  analysis  of  the  issues. 
We  recognize  this  need  for  time ;  but  in  the  light  of  our  observations 
about  the  decisionmaking  process  and  the  heavy  demands  being  placed 
upon  the  agency,  we  question  whether  it  needs  to  be  so  long.  Accord- 
ingly, we  turned  our  attention  also  on  the  following  important 
questions. 

2.  What  effect  will  the  increase  in  cases  already  filed  in  field  offices 
liare  on  the  time  required  for  decisionTnaJcing ?— The  Board  is  faced 
with  the  need  for  reducing  already  excessive  processing  time  at  the 
same  time  the  volume  of  C  cases  to  be  decided  is  increasing 
dramatically. 

From  January  to  October  1958  the  agency  C  case  intake  in  regional 
offices  increased  more  than  50  percent.-"  During  this  same  period  the 
increase  in  C  and  R  cases  pending  in  the  Board  members'  offices  in- 
creased only  7  percent,^^  or  approximately  one-seventh  of  the  case  in- 
take increase  in  the  field.  Apparently,  however,  the  point  has  now  been 
reached  Avhere  this  large  case  intake  is  beginning  to  manifest  itself  in 
a  sharp  increase  in  formal  actions  or  complaints  issued.  Recently,  the 
mmiber  of  complaints  issued  and  C  case  proceedings  pending  hearing 
before  trial  examiners  increased  dramatically  as  shown  in  the 
following  table: 

Percentage        Complaints  Percentage 

Complaints    change  (from  awaiting      change  (from 

Month  Issued         May  1958)  hearings  May  1958) 

May  1958 45  102 

June  1958 48  +7  111  +9 

July  1958 49  +9  105  +3 

August  1958.. __ 49  +9  132  +29 

September  1958 €0  +33  155  +52 

October  1958 93  +107  190  +86 


3»  January  1058  :  3,242  work  units  received  ;  October  1958  :  4,928  work  units  received. 
31  January  1958 :  419  C  and  R  cases  pending;  Oct.  31,  1958 :  448  C  and  R  cases  pending. 
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This  increase  will  soon  beifin  to  affect  Board  member  offices  [Exhibit 
4-1  indicated  that  there  is  now  a  current  time  delay  or  '"downtime"  to 
110  days  from  the  date  a  C  case  is  available  for  assigamient  to  the  date 
actually  assigned  to  a  le^al  assistant^-).  Hence,  the  large  anticipated 
increase  in  case  intake  will  likely  add  to  this  already  lengthly  "clown- 
time"  in  stage  V  or  to  other  stages  conducted  by  trial  examiners  or 
Board  member  office  staffs. 

Assuming  that  the  quality  is  to  remain  constant  and  that  present 
production  rates  and  size  of  staffs  also  are  maintained  at  present  levels, 
the  anticipated  doubling  of  C  case  workload  will  mean  doubling  the 
processing  time.  The  answer  is  clear.  Steps  must  be  taken  to  (a)  in- 
crease output,  or  {h)  reduce  workload.  Output  can  be  increased  by 
increasing  the  staffs  or  by  increasing  productivity  of  those  now  on 
the  staff.  Workload  can  be  reduced  by  delegating  it  or  pushing  it  back 
from  bottleneck  points. 

So  far  only  token  steps  have  been  taken.  The  number  of  legal  as- 
sistants for  each  Board  member  has  been  increased  by  3,  or  20  percent, 
in  the  past  4  months.  Plans  are  only  now  being  developed  to  add  5  new 
trial  examiners,  an  increase  of  approximately  10  percent. 

Additional  action  is  needed  to  increase  productivity,  to  find  what  can 
be  effectively  delegated,  or  to  consider  increasing  staffs  further. 

3.  Why  do  Board  member  staffs  spend  the  majority  of  their  time 
handling  R  cases? — The  respective  application  of  time  to  C  and  R  case- 
work of  the  field  professionals,  trial  examiners,  and  legal  assistants  is 
shown  by  exhibit  4-3.  On  C  cases  the  legal  assistants  spend  the  least, 
only  35  percent,  of  their  time.  Field  professionals  spend  almost  twice  as 
much,  or  64  pei'cent.  of  their  time  on  C  cases  and  the  trial  examiners 
who  handle  only  C  cases,  100  percent  of  their  time.  On  E  cases  the  legal 
assistants,  of  course,  reverse  their  ratio  and  spend  05  percent,  almost 
double  that  of  the  field  professionals. 

This  large  amount  of  time  which  is  being  applied  to  R  cases  by  the 
legal  assistants  is  undoubtedly  helping  to  improve  the  agency's  per- 
formance on  R  cases.  Yet,  at  the  same  time,  C  case  processing  time 
appears  to  be  increasing.  [C  cases  must  wait,  on  the  average,  for  110 
days  in  the  Executive  Secretary's  office  (cf.,  exhibit  4-1)  before  a  legal 
assistant  is  even  assigned  to  it.] 

This  time  applied  must  be  evaluated  in  terms  of  the  relative  volume 
of  C  and  R  cases  handled  as  well  as  the  complexity  and  degree  of  dif- 
ficulty of  C  as  opj^osecl  to  R  cases.  Most  R  cases  are  admittedly  simpler 
than  C  cases.  Moreover,  the  percentage  of  short  form,  R  cases  is  increas- 
ing."^ On  the  other  hand,  the  number  of  C  cases  is  growing  relatively 
larger.  Therefore,  in  the  face  of  the  mounting  C  case  problem,  can  the 
Board  continue  devoting  so  much  staff  time  to  R  cases?  Or,  how  can 
staff'  time  be  utilized  to  also  expedite  C  cases?  Utilize  the  most  expedi- 
tious R  case  processing  metliods,  thus  making  more  time  available  for 
C  cases  ?  Develop  specialists  on  C  cases  ? 

4.  Why  do  the  yroduciion  rates  of  toth  trial  examiners  and.  legal 
assistants  vary  greatly  and  should  consistently  loiv  producers  he  tol- 
erated?— -That  one  trial  examiner  or  legal  assistant  can  produce  a 

"■2  This  "downtime"  applies  to  cases  currently  being  decided  by  the  Board  ;  for  cases  now 
being  assigned,  "downtime"  is  averaging  approximately  50  days. 

'■^  Short-term  decisions  have  increased  steadily  from  30  percent  of  total  R-case  decisions 
issued  by  the  Board  in  1948  to  S3  percent  in  1958. 
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greater  nmnber  of  intermediate  reports  or  draft  decisions  than  another 
Avithin  a  limited  period  of  time  does  not  necessarily  measure  the  relative 
ability  of  the  individuals.  Cases  vary  in  complexity  and  in  time  re- 
quired. However,  over  a  long  period  of  time  sustained  variations  in 
production  rates  will  reflect  on  the  effectiveness  of  individuals  and 
on  the  management  of  the  agency. 

"Variations  in  individual  productivity  of  trial  examiners  for  10 
months  of  1958  based  on  data  furnished  by  the  chief  trial  examiner  are 
shoAvn  in  the  following  table : 


Intermediate  reports  completed 

Less  than  5 

5  to  10       11  and  over 

Total 

Number  of  examiners' 

12 

23                      4 

39 

I  Excludes  supervisory  personnel  and  those  examiners  not  on  staff  full  period. 

Roughly  one-third  of  the  trial  examiners,  this  table  indicates,  pro- 
duced less  than  5  intermediate  reports  during  this  period,  while  ap- 
proximately 10  percent  produced  11  or  more.  The  complexity  or 
uniqueness  of  individual  cases  accounts  for  low  production  of  some 
exammers  (i.e.,  under  five  IR's).  Yet  our  inquiries  indicate  that  {a) 
differences  in  the  ability  of  and  techniques  used  by  examiners  con- 
tribute to  these  extreme  variations,  and  ih)  the  lack  of  orderly  effort 
within  this  group  to  insure  effective  performance  by  each  individual 
permits  the  variations  to  continue. 

Similarly,  on  the  legal  assistant  staff  there  are  significant  variations 
in  productivity  rates.  For  example,  on  one  Board  member's  staff  1  legal 
assistant  produced  9  C  cases  and  51  R  cases  from  July  1957  through 
October  1958,  whereas  another  legal  assistant  of  the  same  grade  pro- 
duced only  2  C  and  20  R  cases  during  the  same  period. 

These  productivity  statistics  suggest  that  sustained  improvement  in 
case  processmg  by  the  Board  must  encompass  measures  that  will  raise 
and  maintain  individual  productivity  rates  at  the  identified  and  ac- 
cepted standard  rates  of  performance.  It  follows  that  the  recruiting, 
training,  supervising,  and  promoting,  or  demoting  of  the  professional 
trial  examiners  and  legal  assistants  should  be  geared  to  developing 
staffs  that  can  sustain  high-quality,  high-volume  production. 

5.  Does  not  the  expeditious  'processing  of  cases  through  the  agency 
as  a  whole  require  tetter  coordination  and  concerted,  action  hy  the 
General  Gomisel^  Chief  Trial  Examiner^  and  Board? — At  present,  sub- 
stantial effort  has  been  and  is  being  applied  by  the  Di\dsion  of  Opera- 
tions to  reduce  the  backlog  and  processing  time  on  cases  under 
investigation  in  the  field. 

Comparable  efforts  are  not  yet  apparent  at  subsequent  stages,  despite 
the  fact  that  they  account  for  more  elajDsed  time,  and  increased  work- 
load is  already  upon  them.  In  C  cases,  385  days  or  almost  three  times 
as  much  time  elapses  after  completion  of  the  field  work;  117  days  of 
this  are  at  stages  II  and  III  which  for  the  most  part  involve  the  trial 
examiners ;  the  remaining  200  to  300  days  are  at  stages  IV- VIII  and 
involve  the  Board  members  and  their  staffs. 
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Unless  expediting  steps  are  taken  at  the  Board  level  similar  to  those 
currently  being  taken  to  i-educe  field  backlog  the  time  saved  in  stage  I 
will  be  simply  added  to  the  elapsed  time  in  subsequent  stages.  The 
agency  must  find  means  for  more  effective  overall  planning  and  control 
of  case  flow  that  relates  staffing  and  work  practices  to  the  v.orkload 
at  each  of  the  major  stages  of  case  processing.  At  a  minimum  this  will 
require  permitting  the  planning  specialists  already  available  to  the 
agency  to  operate  more  effectively.  They  can  and  should  identify  in 
advance  the  bottleneck  points  at  various  stages.  Then,  the  entire  or- 
ganization must  respond  in  a  coordinated  fashion  to  avoid  such  ac- 
cumulations by  making  indicated  staffing,  procedural,  or  policy 
revisions. 

6.  Cannot  workload  he  reduced  so  that  rem,aining  workload  can  he 
expedited  hy  delegating  fart  of  the  decision  making  to  the  Division 
of  Trial  Examiners  or  regional  directors  where  staffs  can  more  easily 
he  adjusted  to  volume  of  work? — From  1949  to  1958  respondents  "vol- 
untarily" complied  with  IR's  and  filed  no  exceptions  in  only  approxi- 
mately one-fifth  of  cases  for  which  complaints  were  issued. 

Yet  the  Board,  in  turn,  after  lengthy  analysis  of  their  work  reverses 
the  trial  examiners  in  full  (findijigs  and  recommendations)  in  only 
one-tenth  or  less  of  the  cases.  It  upholds  them  in  full  in  two-thirds  of 
the  cases,  and  reverses  or  upholds  in  part  or  remands  in  the  remainder 
(approximately  20  percent).^* 

Parties  who  "take"  cases  to  the  Board  are,  of  course,  exercising  their 
rights.  But  might  not  the  Board  reduce  its  own  workload  and  expedite 
processing  by  strengthening  trial  examiners'  reports  and  giving  them 
greater  force  as  initial  decisions  of  the  Board  ?  ^^  This,  of  course,  would 
have  to  be  accomplished  without  violating  due  process. 

Similarly,  on  R  cases,  cannot  more  authority  be  given  to  regional 
directors,  thus  permitting  a  higher  percentage  of  those  cases  to  be 
resolved  in  the  field  and  avoiding  the  need  for  handling  them  at  the 
Board? 

In  this  section  we  have  raised  basic  questions  regarding  management 
of  the  decision-making  process  of  the  Board.  In  the  sections  that  follow 
we  review  and  analyze  the  case-handling  procedures  and  practices, 
supervision,  administrative  aids,  and  existing  delegation  of  authority 
that  underlie  the  process.  In  those  sections  we  will  present  recom- 
mendations to  expedite  the  decision-making  processes.  In  turn,  we 
analyze — 

The  organization  of  the  Division  of  Trial  Examiners,  its  case- 
handling  procedures,  supervisory  practices,  and  liaison  with  other 
related  divisions  and  segments  of  the  agency. 

The  organization,  procedures,  supervisory  practices,  and  admin- 
istrative aids  in  the  Board  members'  offices. 

The  opportunities  to  reduce  the  Board's  workload  through  dele- 
gations of  Board  authority  to  place  a  greater  share  of  the  work- 
load on  established  organizational  units  within  the  agency. 

3*  Based  on  Study  of  Board  Action  on  Intprniedlate  Reports  for  1953-54. 

3»  Some  parties  contend  that  legislation  would  be  required  to  give  trial  examiners'  reports 
the  force  of  an  initial  order  of  the  Board  ;  others  believe  it  would  be  permissible  under 
existing  legislation. 
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B.  Increasing  trial  examiner  output 

The  work  of  the  trial  examiners  is  highly  important  to  the  agency. 
Their  hearings,  in  virtually  all  cases,  provide  the  principal  oppor- 
tunity for  parties  to  the  case  to  present  facts  and  arguments  for  the 
record  which  is  eventually  considered  by  the  Board.  Tlie  issuance  of 
their  intermediate  reports  is  made  mandatory  by  the  law.  These  reports 
provide  the  Board  its  principal  means  for  determining  the  facts  and 
credibility  of  witnesses  and  also  contain  a  recommended  decision. 
Thus,  effective  performance  by  this  division  is  vital  to  good  admin- 
istration of  the  Labor  Management  Relations  Act  by  the  Board. 

TRIAL   EXAMIXER   PERFORMAXCE 

Performance  of  the  trial  examiners  cannot  be  measured  precisely. 
Each  case  they  handle  has  unique  features;  and  the  techniques  of 
ascertaining  facts  in  open  hearing  applying  principles  of  law  and 
precedent,  and  preparing  reports  recommending  decisions  are  in- 
dividualistic in  nature.  However,  several  measures  are  available  which 
provide  relatively  objective  indicators.  These  are  (1)  elapsed  time  re- 
quired for  major  steps  in  processing,  (2)  quantity  of  work  measured 
by  number  of  hearings  held  and  IR's  prepared,  and  (3)  quality  of 
work  as  measured  by  IR's  to  which  no  exceptions  are  filed  and  IR's 
which,  althougli  excepted  to,  are  upheld  by  the  Board. 

1.  Elapsed  time. — In  fiscal  year  1958  an  average  of  43  days  elapsed 
between  the  time  complaints  issued  and  hearings  were  completed,  and 
an  average  of  74  days  elapsed  between  the  close  of  the  hearing  and  the 
issuance  of  the  IR  (see  stages  II  and  III,  exhibit  4— 1) .  In  other  words, 
on  the  average,  the  Trial  Examiner  Division  accounted  for  117  days 
or  approximately  25  percent  of  the  total  time  required  for  processing  C 
cases  that  required  final  decision  by  the  Board.^*^  This  is  comparable  to 
performance  over  preceding  years ;  in  the  past  5  years  the  number  of 
days  for  these  stages  ranged  from  107  to  125. 

2.  Quantity. — In  fiscal  year  1958,  the  Division  heard  333  cases  and 
prepared  309  intermediate  reports.  This  was  an  average  of  approxi- 
mately nine  IR's  per  man-year  available  for  the  purpose.  It  is  approxi- 
mately 10  percent  over  the  preceding  3  years  in  which  comparable 
measures  indicated  average  production  to  be  slightly  over  eight  reports 
per  man-year.  However,  individual  production,  as  indicated  in  section 
A,  varies  widely.  For  example,  in  the  first  10  months  of  1958,  IR 
production  by  individuals  ranged  from  2  to  18. 

3.  Quality. — Between  1949  and  1958,  an  average  of  22  percent  of  the 
IR's  issued  were,  in  effect,  accepted  by  the  parties  involved;  that  is, 
no  exceptions  were  filed.  A  study  of  actions  by  the  Board  in  1953-54 
indicated  that  68  percent  of  IR's  to  which  exceptions  were  filed  were 
upheld  in  full ;  only  10  percent  were  reversed ;  19  percent  were  upheld 
in  part ;  3  percent  were  remanded.  It  should  be  recognized  that  these 
measures  indicate  final  outcome  of  or  action  taken  on  trial  examiner 
reports ;  they  do  not  indicate  quality  of  the  reports  themselves  in  terms 
of  their  readability  or  degree  to  which  they  facilitate  or  hamper  the 

""  It  shoT'ld  be  noted  thnt  not  all  of  the  elapspfl  time  In  stoffp  II  is  controllable  hy  the 
Division.  Time  must  be  allowed  for  regional  directors  to  obtain  hearing  rooms  and  for 
permitting  parties  to  the  case  to  prepare  for  trial. 
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expeditious  processing  of  cases  in  subsequent  steps  by  Board  members 
or  their  legal  staffs.  On  this  subject,  data  are  absent.  Wc  were  not  in  a 
position  to  make  such  judgments  on  the  work  of  examiners.  However, 
Board  members  repeatedly  asserted  that  many  trial  examiner  reports 
impede  expeditious  processing  because  they  are  too  long,  contain 
extraneous  issues,  and  are  not  well  organized. 

In  summary,  then,  trial  examiner  performance  has  been  fairly  con- 
stant over  the  years.  This,  however,  does  not  necessarily  mean  that  per- 
formance is  as  effective  as  it  might  be  or  as  it  must  be  if  the  agency's 
expanding  workload  is  to  be  well-handled  and  the  more  expeditious 
processing  of  cases  called  for  by  Congress  is  to  be  accomplished. 

NEED   FOR  GREATER  OUTPUT 

The  agency,  as  pointed  out  in  section  A,  faces  the  problem  of  han- 
dling a  substantially  increased  number  of  cases.  Intake  has  been  in- 
creasing for  the  past  year  and  promises  to  continue  at  current  or  even 
higher  rates  in  the  future  due  to  the  recent  change  in  jurisdictional 
standards  and  apparent  new  interest  and  activity  in  labor-manage- 
ment affairs  throughout  the  Xation. 

Not  until  September  1958  was  the  impact  of  the  rising  intake  in  the 
field  actually  felt  by  the  Division  of  Trial  Examiners.  Complaints 
issued  by  the  General  Counsel  requiring  hearing  ranged  from  30  to 
59  per  month  throughout  fiscal  year  1958,  averaging  45.  Forty-nine 
were  issued  in  July  1958,  the  first  month  in  fiscal  year  1959,  and  the 
same  number  in  August.  Then,  in  September,  tlie  number  climbed  to 
GO,  and  in  October  it  shot  to  93,  more  than  twice  the  montlily  average 
for  fiscal  year  1958. 

The  forecast  for  the  entire  fiscal  year  1959  is  an  average  of  ap- 
})roximately  100  per  month  with  the  number  expected  to  exceed  the 
100  per  month  toward  the  end  of  the  year.  Not  all  of  these,  of  course, 
will  require  a  hearing  or  preparation  of  an  IR.  Some  will  be  settled 
before  the  hearing  if  previous  experience  holds.  The  65  to  70  remain- 
ing which  may  logically  be  expected  to  require  hearings  represent  a 
dramatic  increase,  however,  and  indicate  the  need  for  greater  pro- 
duction. 

"With  such  a  workload  facing  the  Division  output  must  nearly  double 
by  the  end  of  tlie  year  merely  to  maintain  the  same  elapsed  time.  If 
the  expected  workload  does  materialize  (and  there  is  nothing  to  indi- 
cate it  won't)  and  output  does  not  nearly  double,  the  backlog  in  the 
Division  and  hence,  the  time  elapsing  while  the  case  is  in  process  at  the 
trial  examiner  stages  will  increase.  Thus,  any  success  the  agency 
might  enjoy  in  cutting  down  elapsed  time  at  the  field  or  Board  mem- 
ber levels  will  be  diluted,  and  overall  service  to  the  public  will  fail 
to  improve. 

OPPORTUNITIES  FOR  INCREASING  OUTPUT 

Two  basic  approaches  to  increasing  the  number  of  cases  handled  by 
trial  examiners  are  apparent : 

1.  Increase  the  size  of  the  trial  examiner  force. 

2.  Increase  productivity  of  the  force. 
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Both  courses  will  have  to  be  piii-sued  if  goals  are  to  be  met.  The  first 
is  self-explanatory.  It  is  necessary  only  to  point  out  that  the  number 
of  additional  trial  examiners  needed  and  when  will  depend  in  part  on 
how  much  and  how  fast  the  productivity  of  the  present  force  can  he 
increased.  The  second  approach,  increasing  productivity,  is  essential 
regardless  of  the  number  of  additions  to  the  force ;  variations  in  indi- 
vidual productivity  as  wide  as  those  that  now  prevail  bespeak  inade- 
quate direction,  motivation,  and  control  of  the  low  producers. 

Increasing  productivity  among  a  group  of  highly  professional  and 
independent  men  like  the  trial  examiners  is  not  a  simple  matter.  Trial 
examiners  enjoy  a  unique  position  held  by  no  other  group  of  Federal 
employees.  Each  man  is  individually  and  solely  respo7isible  for  his 
own  findings,  interpretations,  and  decisions  subject  only  to  the  law 
and  thQ  policies  of  the  agency  he  is  applying.  To  insure  that  his  work 
remains  personal  and  independent,  legislation  governing  his  appoint- 
ment, tenure,  and  practices  ^'  insures  him  freedom  from  undue  influ- 
ence and  a  high  degree  of  security. 

Examiners  are  appointed  by  the  Civil  Ser\dce  Commission,  not  by 
the  agency.  They  are  removable  by  the  agency  only  for  cause  estab- 
lished and  determined  by  the  Civil  Service  Commission.  Their  com- 
pensation is  set  by  the  Commission  independent  of  agency  recommen- 
dations or  rating  (all  in  NLRB  are  GS-15).  They  may  not  be  super- 
vised, directed,  or  advised  by  anyone  in  the  agency  who  performs 
investigative  or  prosecuting  functions.  Their  reports  are  not  subject 
to  review  by  anyone  other  than  a  Board  member  or  a  member  of  his 
staff. 

Trial  examiners  enjoy  prestige  and  an  important  position  as  officers 
of  the  agency.  Their  reports  are  accorded  considerable  attention  by  the 
Board.  More  than  90  percent  of  their  findings  of  fact  are  upheld  and 
tlieir  reports  are  upheld  in  full  in  approximately  two-thirds  of  all 
cases. 

Governing  legislation  requires  that  examiners  be  kept  free  of  direc- 
tion with  respect  to  case  decisions,  but  it  does  not  imply  that  they  can 
be  free  to  ignore  agency  needs.  Men  in  these  positions,  we  have  observed 
are  motivated  in  considerable  part  by  their  own  professional  interests 
and  standards.  They  receive  principal  satisfactions  in  producing  find- 
ings and  recommendations  that  are  upheld.  These  aims,  of  course,  are 
consistent  with  agencywide  aims,  but  the  agency  also  requires  expe- 
ditious processing  of  the  high  volume  of  cases  coming  to  it.  This  obli- 
gates trial  examiners  to  produce  sufficient  quantities  of  work  within 
reasonable  time  periods. 

To  do  this,  it  behooves  the  agency  to  provide,  and  the  trial  exam- 
iners to  accept  or  even  seek  out,  that  type  of  supervision  and  those 
practices,  techniques,  and  aids  which  can  be  demonstrated  to  aid  them 
in  increasing  their  productivity. 

SUPERVISION   AND   CONTROL 

Supervision  of  a  large  group  of  professional  men  whose  inde- 
pendence is  insured  by  statute  requires  tact,  patience,  and  a  rare  ability 
to  counsel,  advise,  and  influence  individuals  to  obtain  desired  results 

3T  Administrative  Procedure  Act,  Public  Law  404,  79th  Cong.,  and  Labor-Management 
Relations  Act,  1947,  Public  Law  101,  80th  Cong. 
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without  directing  their  decisions  or  interfering  with  their  inde- 
pendence and  prerogatives."^ 

At  present,  the  Chief  Trial  Examiner  and  the  two  Associate  Chiefs 
are  responsible  for  this  supervision.  Each  handles  some  cases  himself, 
but  each  spends  considerable  time  in  supervising  othei'S.  This  consists 
primarily  of  (1)  scheduling  assignments,  (2)  offering  counsel  and  ad- 
vice on  application  of  procedures  or  policies  in  specific  cases  or  on  ap- 
plication of  techniques  and  policies  in  general  to  examiners  who  seek 
the  help,  and  (3)  training  and  coaching  newer  men. 

1.  SchedvJing  assignments. — A  hearing  calendar  and  a  system  of 
weekly  reports  is  maintained  as  a  basis  for  scheduling  examiner  activi- 
ties. Each  week,  each  examiner  repor-ts  what  he  accomplished  and  how 
he  spent  his  time  the  preceding  week,  the  work  he  has  pending  at  the 
end  of  the  week,  his  estimate  of  when  he'll  complete  the  pending  work, 
and  his  itinerary  for  the  following  week. 

Uequests  for  hearing  dates  from  regional  directors  go  to  the  Chief 
or  Associate  who  consults  the  hearing  calendar,  considers  the  avail- 
ability of  examiners,  and  then  furnishes  a  date  generally  6  weeks  or 
more  in  the  future.  On  Tuesday  of  each  week,  the  availability  of  in- 
dividual examiners  for  hearings  the  following  week  is  checked,  and  on 
Thursday  the  assignments  of  individuals  are  made  for  hearings  sched- 
uled for  the  next  week. 

In  principle,  assignments  are  made  on  a  strict  rotation  basis,  that  is, 
with  attempts  being  made  to  give  each  examiner  his  share  of  cases  of 
various  types,  degree  of  complexity,  and  location  of  hearing.  In  actual 
practice,  many  factors  make  assignments  strictly  on  a  rotation  basis 
impossible.  Examiners'  capacities  vary,  cases  vary  in  length  and  com- 
plexity, hence  an  equal  number  of  cases  for  each  cannot  be  insisted 
upon.  Individuals  may  feel  they  should  be  disqualified  to  handle  cer- 
tain cases,  illnesses  arise,  leave  is  taken,  travel  economies  are  con- 
sidered :  many  such  factors  affect  assignments. 

After  hearings  have  been  completed,  the  examiner,  in  effect,  sets  his 
own  schedule  for  preparing  the  IR.  Of  course,  his  schedule  for  com- 
pleting that  task  is  influenced  by  other  cases  he  may  still  have  pending 
at  the  hearing  or  report  writing  stage.  The  Chief  and  Associates  simply 
use  his  schedule  as  reported  weekly  to  plan  ahead  for  future  hearings. 

2.  Counseling  and  advising  exo;?niners. — Before  and  during  hearings 
and  while  preparing  IR's  individual  examiners  often  consult  the  Chief 
or  Associate  on  matters  of  procedure  or  policy.  The  Chief  and  Associ- 
ate advise  the  examiner  as  necessary  and  try  to  avoid  influencing  the 
decision  or  reflecting  on  evidence  on  interpretation  of  facts  applying  to 
the  case.  Their  advice  takes  may  forms :  suggestions  on  timing  of  post- 
ponements, on  how  to  handle  a  particular  motion,  and  on  application 
of  Board  precedents  or  policies  are  typical.  Occasionally  also,  some 
examiners,  on  their  own  initiative,  seek  advice  on  how  to  improve  their 
performance  generally. 

Earlier  this  year,  the  Board  agreed  that  the  Chief  and  Associate 
could  take  the  initiative  in  counseling  subpar  performers  (e.g.,  those 
who  had  no  valid  reason  for  failing  to  produce  five  IR's  per  year,  or 
slightly  more  than  half  the  average  attained  in  fiscal  year  1958)  who 
would  be  called  in  and  warned  that  their  work  was  not  satisfactory  to 

2' Sec.  11  of  the  Administrative  Procedure  Act  establishes  the  bases  for  supervision  of 
trial  examiners. 
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the  agency.  To  date  four  men  have  been  called  in  to  be  prodded ;  no 
effect  is  3'et  discernible. 

3.  Training  and  coaching  newer  men. — Xew  trial  examiners  are 
broken  in  on  an  informal  basis.  A  ne\Y  trial  examiner  generally  is  a 
mature  individual  who  has  had  much  experience  in  other  divisions  in 
the  agency  or  outside.  Generally,  he  needs  most  help  in  trial  practices 
and  procedures  and  in  report  writing,  as  opposed  to  gaining  knowl- 
edge on  the  substantive  provisions  of  the  law. 

His  training  consists  mainly  of  informal  discussions  with  the  Chief 
and  Associate  Chief,  observation  of  hearings  of  other  examiners,  and 
review  of  examples  of  reports.  Also,  during  a  new  examiner's  first 
hearing  the  Associate  Chief  will  generally  attend  and  hold  a  critique 
afterward.  Outside  of  this  informal  coaching  and  training,  however, 
he  is  left  entirely  alone  to  conduct  his  work  or  to  take  the  intiative  to 
seek  the  lielp  he  feels  he  may  need. 

It  is  doubtful  that  these  techniques  of  supervision  and  control  will 
be  adequate  to  expedite  the  processing  of  cases  and  maintain  higher 
rates  of  output  needed.  More  specifically : 

1.  Continued  siihjyar  'perfonnance  cannot  he  pertnitted  to  continue; 
it  must  he  dealt  with  directly  and  forcefuUy. — The  recent  establish- 
ment of  five  IR's  per  year  as  a  minimum  requirement  for  satisfactoi-y 
performance  is  a  step  in  the  right  direction.  It  should  be  made  known  to 
all  examiners.  Each  quarter,  at  least,  available  reports  should  be 
analyzed  to  identify  those  trial  examiners  who  are  not  producing  ade- 
quately. They  should  be  called  in  and  the  reasons  for  this  limited  pro- 
duction reviewed.  Suggestions  for  improvement  should  be  offered  and 
appeals  to  their  professional  pride  should  be  made.  If  they  fail  to 
respond  within  a  reasonable  time  their  dismissal  should  be  sought.  The 
chief  and  associate  must  be  given  full  backing  by  the  Board  in  these 
efforts. 

2.  Initiative  of  individual  examiners  cannot  he  relied  upon  exclu- 
sively to  ferret  out  shortcomings  in  their  own  work  and  to  identify 
for  th.emf<elves  all  techniques  that  will  expedite  cases;  the  chief  and 
the  a^ssociates  should  take  the  initiative  to  id-entify  individual  short- 
comings and  successful  techniques:  they  should  make  proven  tech- 
niques known  to  all  and  help  individuals  to  apply  them. — The  chief 
and  associate  counsel  individual  examiners  when  the  examiners 
request  it.  However,  in  most  cases,  they  i-efrain  from  injecting  their 
views  without  being  asked  for  fear  of  violating  the  provisions  of  law 
insuring  independence  of  the  examiners.  This  reticence  is  unnecessary. 

The  chief  and  the  associates  are  in  a  logical  position  to  initiate  super- 
visory and  control  actions  that  are  essential  to  obtaining  greater  ]u-o- 
diictivity.  Thej^  with  the  backing  of  the  Board,  should  seek  to  instill  a 
greater  sense  of  urgency.  Without  encroaching  upon  an  individual 
examiner's  rights  and  responsibilities  for  iiidependent  judgment  on 
specific  cases,  they  should  identify  and  provide  guides  as  to  the  types 
of  reports  and  style  that  will  best  meet  the  Board's  needs  for  claritj^ 
and  conciseness. 

Then,  they  should  obtain  regularly  from  Board  members  complete 
or  checklist  appraisals  of  each  trial  eaxminer's  reports  in  terms  of 
how  well  these  guides  are  being  observed.  Reports  which  contain  extra- 
neous material  or  which  are  too  long  and  poorly  written  should  be 
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identified  and  submitted  to  the  chief  through  the  executive  secretary. 
With  these  appraisals  and  records  of  individual  output,  the  chief  oi; 
associates  should  periodically  counsel  each  trial  examiner,  particularly 
those  whose  performance  is  below  par.  They  should  point  out  his  short- 
comings and  offer  concrete  suggestions  for  improvement. 

In  addition  to  obtaining  appraisals  from  the  Board  members,  the 
chief  and  associates  should  periodically  check  the  work  of  trial  exam- 
iners with  a  view  to  helping  individuals  improve  thier  techniques  and 
jji-esentations.  These  checks  might  include  observations  of  the  exam- 
iners at  hearings  with  a  view  to  offering  suggestions  for  speeding  up 
hearings.  They  might  well  include  discussions  with  enforcement  attor- 
neys and  analyses  of  court  actions  on  cases  taken  to  the  courts  for 
enforcement  to  ascertain  where  reports  might  be  improved.  They  might 
also  include  reviews  of  the  trial  examiners*  reports  to  ascertain  how 
well  the  examiner  met  Board  needs  as  well  as  consultations  to  deter- 
mine what  improvements  he  might  make  in  his  techniques  of  analyzing 
records  and  preparing  reports. 

Similarly,  the  chief  and  associates  should  seek  out  good  i^erform- 
ance  in  terms  of  high  productivity  and  meeting  the  Board's  needs. 
They  should  identify  the  techniques  that  contributed  to  such  ])erform- 
ance  and  take  the  initiative  to  help  subpar  performers  learn  to  usg 
them. 

PRACTICES    AND  TECHNIQUES 

A  study  of  the  distribution  of  trial  examiner  time  in  1957  indicates 
that  55  percent  is  devoted  to  writing  and  proofreading  intermediate 
reports;  15  percent  ot  conducting  and  traveling  to  and  from  liearings: 
30  ])ercent  is  consumed  bj^  study  of  the  law  and  related  matters,  special 
staff  projects,  leave,  and  miscellaneous  purposes. 

The  two  single  bigegst  functions — hearings  and  reports — are  con- 
ducted in  a  highly  individualistic  fashion.  When  an  examiner  is  new, 
he  receives  some  help  and  direction  on  conducting  hearings,  but  rela- 
tively little  thereafter.  On  preparation  of  reports  he  is  almost  entirely 
"on  his  own."  He  must  rely  largel}^  on  his  own  experience,  his  own 
interpretations,  or  comments  of  others  that  he  seeks  out  to  determine 
what  constitutes  a  good  report.  He  has  no  specific  guides,  and  as  a 
result  content,  style,  and  length  of  reports  vary  widely.  Board  mem- 
bers contend  that  many  are  difficult  to  read,  contain  extraneous  issues, 
and  are  not  well  organized. 

The  process  of  preparing  a  report  involves  basically  (1)  assembly 
and  transcription  of  notes  taken  at  the  hearings;  (2)  reading  of  trans- 
scripts  and  briefs;  (3)  analysis  of  evidence  and  issues  and  reaching 
of  conclusions;  (4)  organization  of  material  from  notes,  transcripts, 
and  briefs  to  suppoit  conclusions;  (5)  drafting  of  the  report;  (6) 
editing  and  revising  the  report;  and  (7)  proofreading  final  copy.  The 
wide  variations  in  production  of  individuals  (cf.,  sec.  A)  attest  to  the 
varying  techniques  and  work  habits  that  are  followed  and  varving 
degrees  of  success  attained  in  analj'zing,  organizing,  and  presenting 
cases  effectively  and  expeditiously. 

To  help  increase  trial  examiner  productivity,  the  chief  should : 

1.  Develop  speci-fic  guides  as  to  the  types  of  reports  that  are  needed 
and  are  most  effective. — These  should  include  guides  as  to  style  and  or- 
ganization, hovr  to  handle  major  issues,  how  to  handle  secondary  issues. 
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and  what  types  of  material  to  exclude  because  it  is  extraneous  to  the 
Board's  needs.  His  emphasis  should  be  on  brevity  and  conciseness. 
He  will  need  help  from  Board  members  and  their  staffs  in  developing 
the  guides  and  asceitaining  whether  they  are  being  followed. 

2.  Identify  successful  techniques  of  report  'preparations. — He 
should  concentrate  particularly  on  finding  the  most  expeditious  meth- 
ods of  organizing  notes  of  hearings  and  material  from  transcripts  and 
briefs  for  j)resentation  in  the  report.  He  should  make  these  known  and 
requii-e  that  they  at  least  be  tried  by  below-average  performers.  If 
necessary,  he  should  conduct  training  sessions  for  those  who  find  it 
difficult  to  improve. 

3.  Modify  scheduling  practices. — Currently,  examiners  are  gen- 
erally scheduled  for  just  one  hearing  per  week.  They  are  not  encour- 
aged to  begin  traveling  until  the  beginning  of  the  week,  consequently 
potentially  productive  time  is  lost  and  hearings  do  not  begin  until 
late  Monday  or  Tuesday.  The  average  hearing  lasts  2  to  3  days,  so 
examiners  sometimes  spend  potentially  productive  time  on  weekdays 
traveling  back  from  the  hearing.  It  should  be  possible  in  many  cases 
to  schedule  examiners  for  two  hearings  per  week  in  the  same  or  nearby 
localities. 

These  steps  outlined  above  may  generate  some  resentment,  but  tactful 
handling  will  do  much  to  overcome  it.  The  true  professional  will  recog- 
nize the  agency's  needs  and  accept  assistance  in  increasing  his  pro- 
ductivity. Those  who  fail  to  respond  to  such  assistance  should  be 
replaced. 

Trial  examiners  can  help  to  improve  legal  assistant  productivity  also. 
Most  trial  examiners  now  follow  the  practice  of  annotating  in  some 
way  a  copy  of  their  report.  This  is  a  time-consuming  process  that  is 
repeated  subsequently  by  the  Board  members'  staffs.  If  the  trial  ex- 
aminer's annotation  is  well  and  uniformly  done  and  is  made  part  of 
the  official  case  file  much  time  can  be  saved  by  Board  members'  staffs. 
Of  course,  legal  assistants  cannot  use  such  annotations  to  avoid  re- 
vicAving  the  record,  but  this  practice  would  certainly  expedite  their 


review.^^ 


FACILITES   AND   SERVICES 


The  facilities  in  which  trial  examiners  work  and  the  supporting 
services  furnished  them  can  have  a  marked  effect  on  their  productivity. 

(^)  Facilities 

Trial  examiners  conduct  the  bulk  of  their  work  in  hearing  rooms 
secured  by  regional  directors  and  in  their  own  offices. 

Hearing  rooms  range  from  "borrowed"  courtrooms  designed  spe- 
cifically for  hearing  functions  to  makeshift  quarters,  poorly  equipped, 
lighted,  and  ventilated.  These  poor  quarters  have  little  direct  or  identi- 
fiable adverse  effect  on  trial  examiner  productivity,  except  where  the 
acoustics  are  bad  and  the  record  may  be  inaccurate  as  a  result.  Poor 
quarters,  however,  cannot  help  but  leave  a  poor  impression  on  parties 
hivolved.  The  agency  does  not  need  plush  or  impressive  court-type 

=»  Considpration  might  also  be  given,  after  the  practice  of  annotating  copies  has  been 
well  Rccppted,  to  serving  an  annotated  copy  on  parties  to  the  case  to  expedite  their 
review  of  it. 
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facilities,  but  it  should  establish  some  reasonable  standards  and  insist 
that  regional  directors  obtain  quarters  for  the  hearings  which  meet 
such  standards. 

Trial  examiners  spend  more  than  50  percent  of  their  time  in  tlieir 
offices  studying  and  preparing  reports.  Currently,  two  or  more  men 
are  quartered  in  each  office.  Even  though  the  amount  of  space  for 
each  man  is  adequate,  production  suffers  when  more  than  one  man  is 
working  in  the  office  at  the  same  time.  The  dictating  of  one  often  dis- 
turbs the  study  of  the  other.  Reasonable  estimates  indicate  their  pro- 
ductivity may  be  reduced  by  10  to  15  percent.  Efforts  should  be 
expedited,  therefore,  to  acquire  more  suitable  space  which  will  permit 
each  man  to  work  in  private,  at  least  during  those  times  when  his 
activities  would  be  disturbing  to  others. 

A  private  office  for  each  man  is  preferable.  However,  as  a  substi- 
tute, if  such  space  is  not  readily  obtainable,  several  offices  might  be 
set  up  exclusively  for  dictating.  The  administrative  assistant  might 
also  keep  a  roster  of  offices  that  are  vacant  while  men  are  out  of  town. 
She  might  then  shift  the  men  around  to  such  vacant  offices  so  that  as 
many  as  possible  may  have  private  quarters  for  study  purposes  tem- 
porarily at  least.  This,  of  course,  has  obvious  disadvantages,  but  it 
may  alleviate  the  problem  to  some  degree. 

(5)  Services 

Trial  examiners  are  now  provided  the  routine  stenographic  and 
office  services  for  preparing  reports.  However,  they  do  proofread  their 
own  reports  and  perform  their  own  research. 

Proofreading  does  not  require  much  time,  but  the  1957  work  re- 
ports indicate  nearly  1  man-year  in  total  was  spent  on  this  task  by  the 
Division.  Not  all  of  this  could  be  saved.  Most  professional  men  want 
to  read  their  final  product  before  they  release  it;  however,  a  skillful 
nonprofessional  editor-proofreader  could  catch  many  errors,  so  that 
the  examiner's  final  reading  could  be  expedited. 

In  earlier  years  a  pool  of  law  clerks  assisted  the  examiners  in 
various  types  of  research.  No  conclusive  evidence  is  available  as  to 
the  value  of  this  service.  Presumably  it  had  shortcomings  since  it  was 
discontinued.  We  observed  relatively  few  operations  in  wliich  research 
assistants  could  be  used  effectively  except  in  assembling  and  organiz- 
ing pertinent  background  material  for  study  by  the  examiner  prior  to 
the  opening  of  hearings  or  preparation  of  reports.  Such  services  are 
obtainable  from  the  existing  Library  and  Legal  Reference  units :  hence, 
we  recommend  no  persoimel  be  added  to  the  Division  of  Trial  Ex- 
aminers for  this  fmiction.  Examiners  should  be  encouraged  to  utilize 
existing  service  organizations  if  needed. 

ACTION   PROGRAM 

The  foregoing  suggestions  provide  a  program  to  aid  in  increasing 
productivity  of  individual  examiners.  In  summary,  we  recommend 
that : 

1.  The  supervision  of  trial  examiners  be  materially  strengthened 
by— 
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(a)  Instilling  a  sense  of  urgency  and  full  recognition  in  all 
examiners  of  the  agency's  need  for  greater  output. 

(h)  Enunciating  minimum  requirements  for  satisfactory  per- 
formance, assisting  subpar  performers  to  improve,  and  replacing 
those  who  fail  to  respond. 

(c)  Providing  guidelines  as  to  the  Board's  minimum  needs  in 
reports  and  concrete  suggestions  for  improving  style  and  for 
concise  treatment  of  issues. 

(d)  Identifying  most  expeditious  report  preparation  practices 
and  techniques  and  making  them  known  to  all. 

(e)  Taking  initiative  to  identify  shortcomings  of  individuals 
regardless  of  their  rate  of  production,  to  identify  ways  in  whicJi 
they  can  improve  productivity  and  quality,  and  "to  assist  them  in 
applying  new  practices  and  techniques. 

2.  Practices  aiid  techniques  be  modified  by — 

(a)  Providing  examiners  with  specific  guidelines  for  prepara- 
tion of  concise  reports  that  will  best  meet  the  Board's  needs  and 
requiring  examiners  to  adhere  to  them. 

(h)  Providing  all  examiners  with  knowledge  of  report  prepa- 
ration techniques  that  ha^-e  been  proved  to  be  most  expeditious 
and  assistiiig  all  to  learn  to  apply  them. 

(c)  Instituting  scheduling  practices  which  will  permit  exam- 
iners to  liear  more  than  one  case  per  week. 

(d)  Furnishing  copies  of  annotated  transcripts  for  the  files  so* 
that  they  inay  be  used  by  legal  assistants  in  expediting  their  work. 

3.  The  facilities  and  services  available  to  trial  examiners  be  im- 
proved by — 

(a)  Obtaining  space  for  the  Division  that  will  provide  enough 
additional  offices  to  enable  examiners  to  work  in  private  when 
they  are  at  tlieir  home  base  studying  and  preparing  reports. 

(h)  Furnishing  an  editorial  and  proofreading  assistant  to  re- 
duce the  amount  of  time  examiners  now  must  spend  on  this 
fimction. 

Tliese  recommendations  will  do  much  to  increase  individual  pro- 
ductiyity  and,  hence,  to  increase  output  of  the  Division  overall.  How- 
over,  if  processing  time  is  to  be  reduced  while  workload  is  increasing, 
additional  trial  examiners  will  also  have  to  be  added  to  the  staff. 
Assuming  tliat  these  recommendations  result  in  an  average  increase 
m  individual  productivity  of  one-third,  this  staff  will  have  to  be  in- 
creased by  20  to  25  examiners  if  the  total  required  output  of  nearly 
double  the  present  level  is  to  be  attained. 

C.  Organization  and  administration  of  Board  memhers^  offices 
The  Labor  Management  Relations  Act  of  1947  created  separate  legal 
staffs  for  each  Board  member.  These  staffs  were  provided  to  aid  each 
Board  member  in  reviewing  transcripts  of  hearino;s  and  preparing 
drafts  of  opinions  so  that  he  would  be  accountable  for  his  analyses 
and  decisions. 
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The  decisionmaking  steps  conducted  by  these  staffs  and  the  Board 
members  they  serve  consume,  on  the  average  467  days  for  the  5.6 
percent  of  all  C  cases  and  SI  days  for  the  22.8  percent  of  the  K  cases 
filed  with  the  agency  which  eventually  reach  the  Board  for  resolu- 
tion.*" In  fiscal  year  1958,  this  involved  issuance  by  the  Board  of  220 
C  and  1,567  R  case  decisions.  This  meant  processing  of  approximately 
eight  cases  each  working  day,  with  the  staffs  distributing  their  total 
case-handling  time  approximately  35  percent  to  C  cases  and  ^5  percent 
to  E  cases.*^ 

BASIC  rUXCTIOXS   OF  LEGAL    STAFFS 

Certain  basic  tasks  in  processing  cases  must  be  performed  by  each 
Board  member's  staff'. 

1.  AccejJt  and  assign  case. — Cases  are  assigned  by  the  Executive 
Secretary's  Office  after  a  brief  review  to  determine  the  nature  and 
probable  degree  of  difficulty  of  the  case.  Cases  are  held  there  until  a 
legal  assistant  with  appropriate  experience  and  expertise  is  available. 
At  that  time  it  is  accepted  by  the  Board  member  and  assigned  simul- 
taneously to  the  legal  assistant  directly  or  through  his  supervisor. 

2.  Initial  revieio  of  case  and  identi-fication  of  issues. — The  first  step 
after  assignment  is  to  identify  the  major  issues,  the  peculiar  problems 
involved,  and  the  general  approach  to  be  followed.  This  may  be  done 
by  the  legal  assistant,  by  his  supervisor,  or  both.  Often,  the  Board 
member  is  given  a  brief  svnnmary  at  this  point. 

3.  Study  record  and  analyze  the  case. — This  step  requires  a  full 
reading  and  annotation  of  such  basic  documents  as  the  intermediate 
report  or  hearing  officer's  report,  the  hearing  transcript,  and  any 
briefs  or  exceptions  that  may  have  been  filed.  After  reading  and 
analyzing  the  case  the  legal  assistant  conducts  a  search  of  applicable 
Board  precedent  and  more  particularly  the  individual  Board  mem- 
ber's past  decisions,  develops  alternative  conclusions,  and  presents 
his  recommendations  to  his  supervisor  and,  in  turn,  to  the  chief  counsel 
and/or  Board  member.  At  this  point,  the  case  may  be  presented  orally 
to  the  subpanel  for  review  and  confirmation  or  modification  of  con- 
clusions. Then,  if  the  case  is  novel  or  complex,  a  full  Board  memo  is 
prepared  and  reviewed ;  and  the  Board  member  is  briefed  as  necessary. 
If  the  case  is  handled  by  a  memo,  it  is  presented  to  the  full  Board  at 
an  agenda  where  it  is  discussed  and  conclusions  are  reached.  Finally, 
the  decision  is  prepared  by  the  staff  member. 

4.  Review  of  work  originating  in  other  offices. — Each  Board  mem- 
ber reviews  draft  decisions  and  memos  from  his  colleagues.  He  em- 
ploys  his  staff  to  screen  or  review,  summarize,  and  present  tentatiA-e 
opinions  and  conclusions  on  such  cases  to  assist  him  in  developing  his 
decision  on  the  case. 

^•'  Cf.  exhibits  4-1  aud  4-2. 
*i  Cf.  exhibit  4-3. 
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MAKEUP  OF  BOARD  MEMBER  S  STAFFS 


To  perform  these  basic  functions  each  Board  member  has  a  staff  of 
16  to  18  legal  assistants.  The  typical  organizations  of  a  Board  mem- 
bers office  is  depicted  below. 


Board 

Menibor 


Chief  Counsel 
GS-15 


ABsociate 

Chief  Counsel 

GS-14 


AsscciTite 

Chief  Counsel 

GS-14 

Legal  Aosistants  4  to  5  GS-13's 

7  to  11  GS-12'e,    ll's,  9*8, 
and  7'e.     (Approximately 
60  percent  in  Grade   12  and 
the  remainder  in  lower  grades.) 

Specific  functions  performed  at  each  of  these  organizational  levels 
are  as  follows: 

(a)   Chief  counsels 

Each  Board  member's  staff  is  headed  by  a  chief  counsel.  He  gener- 
ally is  the  Board  member's  principal  aid  in  directing  and  coordinating 
the  efforts  of  the  legal  assistant  staff  in  their  review,  analysis,  and 
recommendations  in  cases  comino-  before  the  Board  member  for  de- 
cision and  review.  In  this  capacity  he  reviews  and  discusses  drafts 
of  decisions  with  legal  assistants  and  their  supervisors.  In  addition, 
the  chief  counsel  acts  as  liaison  officer  with  other  Board  members' 
staffs  and  presents  his  member's  position  and  opinions  in  cases  coin- 
ing before  him  for  review.  This  function  is  carried  out  primarily 
through  his  participation  on  the  subpanels. 

Section  3(b)  of  the  Labor  Management  Kelations  Act  of  1947 
authorizes  the  Board  to  delegate  to  any  group  of  three  or  more  mem- 
bers any  or  all  of  the  powers  which  it  may  itself  exercise.  Five  panels 
of  three  members  each  have  been  constituted  to  be  responsible  for 
deciding  cases.  To  expedite  the  operation  of  the  panels,  the  Board 
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has  established  five  subpanels  consisting  of  the  panel  members'  chief 
counsels  or  their  associates  as  alternates.  The  subpanels  are  responsible 
for  an  initial  review  of  the  case  for  their  members  and,  in  doing  so, 
they  determine  the  type  of  disposition  or  treatment  the  case  should  re- 
cei^'e  (e.g.,  short  form  affirmance  of  intermediate  ref)ort,  full  Board 
memo,  etc.). 

The  majority  of  C  cases  (i.e.,  66  percent  in  fiscal  year  1958)  go 
through  a  subpanel.  If  no  reversal  of  the  intermediate  report  is  in- 
volved and  the  subpanel  members  agree  unanimously  as  to  disposition, 
the  draft  decision  is  prepared.  This  is  then  circulated  to  Board  mem- 
bers' offices,  v/ith  a  "flag"'  describing  key  issues.  The  three  membei'S 
of  the  appropriate  panel  are  required  to  sign  the  decision.  If  the  three 
panel  members  sign  and  no  other  member  dissents,  the  order  is  issued. 

If  the  case  is  obviously  novel  or  complex,  or  if  subpanel  members 
wish,  a  memo  is  pi-epared  for  discussion  by  the  full  Board  before  a 
decision  is  reached.  Only  34  percent  of  the  contested  C  cases  in  fiscal 
year  1958  went  to  the  full  Board.  After  the  Board  decides  the  action 
to  be  taken  on  such  a  case,  the  decision  is  drafted  and  circulated.  On 
these  all  Board  members  sign  as  part  of  the  majority  or  minority. 

(b)  Associate  chief  counsels 

The  second  level  of  authority  in  the  Board  members'  offices  is  the 
associate  chief  counsels.  Two  men  serve  in  these  positions  in  each  office. 
They  ai'e  generally  responsible  for  reviewing  and  supervising  the  case 
work  of  approximately  one  to  seven  legal  assistants.  Not  all  legal  as- 
sistants are  supervised  by  an  associate,  however.  Several  experienced 
legal  assistants  work  without  any  supervision  other  than  a  limited 
amount  from  the  chief  counsel  or  Board  member.  Hence,  the  number 
of  legal  assistants  supervised  by  an  associate  can  and  does  vary  in 
relation  to  the  num.ber  of  nonsupervised  legal  assistants. 

(c)  Legal  assistants 

The  basic  tasks  performed  by  legal  assistants  have  been  described 
previously  (cf.,  ''Basic  Functions  of  Legal  Staff").  In  carrying  out 
this  analytical  and  research  job  the  average  legal  assistant  spends  35 
percent  of  his  available  casework  time  on  C  cases  and  65  percent  on  R 
cases. 

{d)  Functions  distributed  throughout  staffs 

In  addition  to  the  formal  positions  described  above,  various  mem- 
bers of  the  professional  staff  are  assigned  other  functions  without 
respect  to  grade  or  job  title : 

1.  ''^Screeners''\ — The  present  Board  members  find  it  necessary  and 
desirable  to  have  drafts  of  all  their  decisions  circulated  to  and  re- 
viewed or  screened  by  each  other  Board  member.  In  addition,  memos 
are  screened  before  the  case  is  to  be  discussed  at  a  Board  agenda.  The 
organizational  provisions  for  handling  screening  vary  from  office  to 
office.  One  Board  member  has  his  chief  counsel  and  one  of  the  asso- 
ciates perform  all  screening;  another  Board  member  utilizes  legal 
assistants  to  handle  the  screening ;  still  another  has  one  legal  assistant 
screen  all  short  form  R  case  decisions  that  emanate  from  within  the 
Board  member's  office  as  well  as  from  without.  Approximately  7.6 
percent  of  total  hours  available  of  both  legal  assistants  and  super- 
visors is  devoted  to  screening.*- 

*^  Legal  assistant  time  study,  1957-58. 
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2.  Special  R  case  exjyediters. — To  help  process  R  cases  faster  a  <rroiip 
of  specialists  has  been  established  who  can  concentrate  on  and  become 
highly  skilled  on  R  cases.  Forty  percent  of  the  contested  R  case  deci- 
sions issued  by  the  Board  in  fiscal  year  1958  were  processed  througli 
this  R  case  expediter  unit.  This  unit,  set  up  in  May  1957,  consists  of 
five  professionals  under  a  chief  special  legal  assistant  who  at  present 
i-eports  directly  to  Board  Member  Rodgers.  In  the  past,  it  reported  for 
a  short  period  to  Chairman  Leedom. 

ROLE   OF   EXECUTIM3    SECRETARY 

The  Board  members""  offices  described  in  preceding  paragraphs  are 
supported  directly  by  the  Executive  Secretary  and  his  staff. 

The  Executive  Secretary  is  responsible  for  managing  the  floAv  of 
cases  through  the  Board  members'  offices.  In  this  capacity,  he  receives 
all  Board  cases  from  the  field  and  assigns  them  to  individual  legal 
assistants,  handles  any  procedural  questions  or  problems  a  party  to  a 
Board  case  might  have,  including  the  making  of  rulings  on  procedural 
questions,  and  publishes  or  issues  decisions  of  the  Board.  In  addition, 
the  Executive  Secretary  schedules  all  meetings  for  the  Board,  repre- 
sents the  Board  in  conferences  with  members  of  the  Office  of  the  Gen- 
eral Counsel,  and  often  serves  informally  as  an  advisor  to  individual 
Board  members  on  matters  pertaining  to  internal  management  of  their 
own  offices. 

The  Executive  Secretary  has  an  associate  who  assigns  R  cases  and 
handles  field  communications.  An  assistant  is  responsible  for  handling 
appeals  to  dismissals  in  R  cases  and  supplemental  motions  in  full  Board 
cases,  and  for  reviewing  hearing  officer  reports  prior  to  assigning 
cases  to  legal  assistants.  The  immediate  office  of  the  Executive  Secre- 
tary includes  two  secretaries  and  three  administrative  assistants.  In 
adclition,  this  office  supervises  the  legal  assistants'  clerical  pool  (6 
clerical)  and  the  Order  Section  (10  clericals,  including  1  supervisor 
and  assistant).  The  Order  Section  writes  a  variety  of  Board  orders 
(e.g.,  amending,  correcting)  ;  handles  all  the  docketing,  recording, 
and  mailing;  and  reviews  and  clears  all  documents  that  come  in  or 
are  published  by  the  Board.  Finally,  there  is  an  assistant  to  the  Ex- 
ecutive Secretary  who  assists  in  the  consideration  of  such  matters  as 
the  granting  of  extensions  of  time  to  file  exceptions,  accepting  with- 
drawals, and  processing  motions  to  intervene. 

PROBLEMS    POSED   BY   PRESENT   ARRAXGEMENTS 

These  organizational  structures  and  arrangements  for  processing 
cases  at  the  Board  member  level  have  met,  on  the  one  hand,  one  of  the 
primary  objectives  of  the  Taft-Hartley  Act.  Board  members  can  now 
be  kept  accountable  for  their  own  decisions.  It  can  no  longer  be 
charged  that  the  decisions  are  institutional  decisions,  in  which  Board 
members  do  not  participate. 

On  the  other  hand,  these  arrangements — 

1.  Have  not  expedited  handling  of  cases. — As  indicated  previouslv, 
multiple  and  independent  reviews  by  separate  Board  members'  staffs 
have  made  the  processing  of  cases  before  the  Board  more  time 
consuming. 
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2.  Have  complicated  the  task  of  coordinating  the  floiv  of  cases 
through  the  major  processing  stepts. — The  major  steps  in  procossiiio-  a 
case  (i.e.,  field  investigation,  hearing,  or  trial,  Board  review  and  de- 
cision) are  basically  a  series  of  closely  related  sequential  steps.  Output 
at  one  step  becomes  Avorkload  for  the  group  handling  the  following. 
Expeditious  handling  of  cases  requires  close  coordination  to  control 
the  rates  of  production  at  each  step  and  to  staff  appropriately  to 
handle  the  workload  generated  without  unnecessary  delays.  By  con- 
centrating on  maintaining  separation  between  the  major  processing 
steps,  the  agency  has  failed  to  provide  adequately  for  the  necessary 
coordination  and  control  of  case  flow.  Long  delays  have  occurred  when 
no  action  is  taken  on  cases  because  of  insufficient  capacity  of  staffs  to 
handle  the  workload. 

The  basic  problem,  hence,  is  to  provide  for  the  more  expeditious 
pi'ocessing  of  cases  while  at  the  same  time  preserving  the  independence 
of  the  decisionmaking  process  and  the  individual  accountability  of 
Board  members. 

To  that  end  we  will  discuss  in  subsequent  parts  of  this  section  oppor- 
tunities for  improving — 

1.  Internal  organization  and  supervisor}^  practices  in  Board 
members"  offices. 

2.  Procedures  and  methods  employed  by  legal  staffs. 

3.  Control  of  case  flow. 

INTERNAL   ORGANIZATION   AND    SUPERVISORY   PILVCTICES 
IN    BOARD    members'    OFFICES 

Congress  purposes  in  creating  five  separate  and  distinct  Board 
member  stafl's,  each  responsible  to  a  single  Board  member,  is  clear. 
The  intent  was  to  devise  an  organizational  structure  that  would  in 
effect  give  each  Board  member  a  staff  that  would  be  accountable  to 
him  so  that  be  could  participate  more  directly  in  decisionmaking. 

The  provisions  of  the  act  concerning  Board  member  organization 
are  sound  in  that  they  have  accomplished  the  desired  objectives.  How- 
ever, they  have  also  made  specialization  difficult  and  thus  contributed 
to  the  extended  time  delaj'S.  For  example,  nearly  as  much  time  is  now 
required  to  circulate  a  proposed  decision  to  the  other  four  Board 
member  offices  as  is  required  for  original  preparation  of  the  decision 
by  the  legal  assistant  originally  assigned  to  the  case. 

This  problem  was  also  revealed  in  the  staff  report  to  the  Subcom- 
mittee on  Labor  and  Labor-Management  Relations  (U.S.  Senate).  On 
page  15  we  read:  ''*  *  *  it  is  important  to  recognize  that  the  present 
legal  machinery  in  the  Board  members'  offices  is  cumbersome  and  im- 
poses elements  of  delay  over  and  above  those  inherent  in  the  nature 
of  the  job  at  hand." 

At  present.  Board  members'  offices  are  characterized  by  variations 
in  details  of  internal  organization,  in  supervisory  practices  followed, 
and  in  procedures  employed  for  conducting  the  basic  functions  de- 
scribed previously.  These  variations,  in  large  measure,  reflect  basic 
differences  of  opinion  as  to  the  capacity  of  the  legal  assistants  for 
independent  analysis  of  cases  and  for  clrafting  and  presenting  ma- 
terials, as  well  as  differences  in  concepts  of  supervision  required. 


207G 

The  ideal  Board  member's  staff  is  one  in  which  a  majority  of  staff 
members  have  demonstrated  a  capability  to  analyze  a  case  thoroughly 
and  to  present  a  decision  that  is  well  reasoned,  well  stated,  and  con- 
sistent with  his  Board  member's  views.  Where  a  Board  member's  staff 
includes  a  number  of  such  individuals  they  can  and  should  report 
directly  to  the  chief  counsel.  In  such  an  office  the  time  of  senior  at- 
torneys can  be  released  for  the  drafting  of  decisions  on  the  most  com- 
plex cases,  the  careful  screening  of  decisions  written  in  other  offices, 
and  the  drafting  of  dissents  or  concurrences  that  articulate  the  Board 
member's  views.  In  such  office  a  minimum  of  manpower  need  be  de- 
voted to  supervising,  reviewing,  and  rewriting  legal  assistants'  work. 

But  such  conditions  do  not  prevail.  Most  staffs.  Board  members 
contend,  include  a  substantial  portion  of  legal  assistants  who  are  not 
proficient.  Hence,  the  kind  of  organization  and  practices  used  must 
vary  in  relation  to  the  maturity,  experience,  and  demonstrated  ca- 
pacity of  the  individuals  in  the  office. 

The  present  staff  pattern  (e.g.,  chief  counsel,  associate  chiefs) 
should  be  freely  adapted  from  office  to  office  to  make  the  most  of  each 
office's  capacity.  To  the  extent  possible,  senior  attorneys  with  special- 
ized knowledge  of  the  law  should  be  released  for  the  more  complex 
decisions,  dissents,  and  concurrences  requiring  sensitivity  to  the  Board 
members'  views.  The  supervision  that  is  employed  should  have  as  its 
primary  focus  or  objective  the  development  of  each  legal  assistant 
to  a  stage  of  complete  professional  self-sufficiency. 

Following  this  reasoning,  the  primary  means  of  improving  the 
functioning  of  each  office  should  be  to  improve  supervision  and  insure 
that  it  yields  results  in  terms  of  develo]3ing  individual  attorneys 
capable  of  self-sufficient  and  professional  work.  But  no  significant 
effort  is  being  made  to  develop  better  supervisors,  and  no  organized 
effort  for  systematically  developing  legal  assistants  or  removing  those 
who  are  consistently  poor  performers  is  apparent, 

(a)  Improving  supervision 

Associate  chief  counsels  supervise  most  legal  assistants  in  Board 
members'  offices.  It  should  be  noted  that  not  all  supervisors  carry  the 
associate  chief  title.  In  some  cases,  a  senior  legal  assistant  serves  as  a 
general  supervisor  or  a  specialist  responsible  for  supervising  the  staff 
members  when  they  handle  a  case  involving  his  specialty.  In  one  office 
an  associate  chief  serves  as  a  "deputy"  chief  counsel  and  supervises 
no  legal  assistants  directly.  In  all,  at  least  12  men  are  devoting  10  man- 
years  of  time  to  direct  supervision  of  legal  assistants.  The  quality  of 
work  turned  out  and  the  speed  with  which  it  is  processed  on  the  bulk 
of  the  Boards  cases  depend,  in  large  measure,  on  the  effectiveness  of 
supervision  exercised  by  these  men. 

Little  agreement  exists  among  these  supervisors,  our  inquiries  indi- 
cated, as  to  what  should  be  required  of  legal  assistants  and  how  super- 
visors should  function.  Variations  are  bound  to  exist  due  to  differences 
in  ability  and  experience  of  the  supervisors  themselves  as  well  as 
the  legaf  assistants  supervised.  Yet  there  are  basic  techniques  common 
to  good  supervision.  No  organizational  means  now  exist  whereby 
supervisors  can  regularly  exchange  ideas  and  be  instructed  in  effec- 
tive techniques  being  used  not  only  in  other  Board  member  offices,  but 
also  in  other  quasi- judicial  agencies  and  other  organizations  perform- 
ing professional  work. 


2077 

Hence,  we  recommend  that  the  Executive  Secretary,  with  the  help 
of  chief  counsels,  conduct  regular  meetings  of  supervisors  for  the 
purpose  of  discussing  supervisory  techniques  and  their  application 
to  the  agency's  work.  For  example,  meetings  might  be  devoted  to  how 
the  legal  assistant  performance  criteria  can  be  used  as  an  effective 
supervisory  tool.  Other  meetings  might  review  the  supervisory  tech- 
niques of  the  R  case  expediter  unit  and  how  they  can  be  applied  to 
regular  Board  cases. 

In  the  preceding  chapter  on  the  field  staff,  we  pointed  out  the  need 
for  and  desirability  of  training  courses  for  supervisors.  Such  courses 
should  also  be  extended  to  supervisors  on  Board  members'  staffs.  We 
recommend  also  that  a  prerequisite  for  promotion  to  a  supervisory 
position  be  a  demonstrated  ability  to  supervise  including  formal  train- 
ing if  necessary. 

(5)  Developing  staff  members  and  loeeding  out  poor  performers 

The  Board  cannot  afford  poor  or  mediocre  performance  from  legal 
assistants.  It  risks  the  chance  of  issuing  ill-prepared  decisions  and 
adds  excessive  time  to  processing  of  cases.  Yet  Board  members  and 
chief  counsels  both  attest  frankly  to  the  substantial  variations  in  the 
capabilities  of  members  of  their  staffs. 

By  and  large,  an  incoming  Board  member  inherits  a  staff.  His 
opportimity  to  make  changes  in  the  staff  is  limited,  especially  at  the 
beginning  of  his  term.  Once  the  Board  member  has  been  on  the  job 
for  a  sufficient  time  to  properly  evaluate  his  entire  staff,  it  is  often 
too  late  or  too  difficult  to  malce  changes  in  his  staff.  Contributing  to 
this  problem  is  the  lack  of  any  established  standards  of  performance 
for  legal  assistants  at  each  grade  level. 

As  a  first  step,  therefore,  a  set  of  performance  criteria  should  be 
developed  and  enunciated.  Then  a  finn  policy  should  be  adopted  which 
will  announce  how  the  criteria  will  be  used  in  dealing  with  poor, 
mediocre,  good,  and  superior  performance.  Finally,  a  mechanism 
should  be  established  for  evaluating  as  objectively  as  possible  the 
performance  of  all  legal  assistants. 

These  are  not  easy  steps.  Criteria  for  judging  professional  work 
where  both  quantity  and  quality  are  involved  are  difficult  to  develop 
and  even  more  difficult  to  apply.  Nevertheless,  if  progress  is  to  be  made 
by  the  agency  as  a  whole,  this  vital  action  will  have  to  be  taken. 

To  help  develop  the  criteria  and  make  the  evaluation  more  palat- 
able, we  suggest  the  Board  enlist  the  help  of  respected  members  of  the 
legal  profession  from  outside  the  agency.  The  Board  may  well  con- 
sider inviting  a  special  committee  consisting  of  one  or  two  members 
of  the  Board,  a  jurist  (probably  retired),  a  law  school  dean,  and  a 
distinguished  Federal  official  to  assist  in  developing  the  criteria  and 
^policies  required  and  conducting  the  evaluations.  The  committee 
should  be  aided  to  the  extent  it  desires  by  the  chief  counsels,  the  Execu- 
tive Secretary,  and  personnel  administration  specialists  of  the  agency. 

The  criteria  should  include  for  each  grade  level  the  performance  ex- 
pected (in  terms  of  quality,  type  of  cases  to  be  handled,  and,  in  broad 
terms,  the  amount  of  work  that  is  acceptable).  The  policies  should 
state  how,  when,  and  by  whom  performance  will  be  rated  and  re- 
viewed (e.g..  annual  ratings  to  be  made  by  supervisors  and  reviewed 
by  chief  counsels  and  Board  members).  They  should  also  indicate 
what  is  required  for  retention  on  the  staff  and  for  promotion. 
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At  least  annually,  then,  the  performance  of  each  legal  assistant  -who 
has  been  on  the  staff  for  a  full  year  should  be  reviewed  in  the  light  of 
tlie  established  criteria.  This  should  include  an  evaluation  by  his  su- 
perior and  reviews  of  his  ratings  by  the  chief  counsel  and  Board 
membei'.  Also,  if  necessary,  samples  of  his  woi'k  should  be  examined 
and  personal  interviews  conducted. 

The  good  performer  should  be  rewarded  and  developed  as  rapidly 
as  his  capabilities  and  agency  opportunities  permit.  Promotions, 
awards,  training,  and  transfer  should  be  utilized  to  permit  him  to 
achieve  his  goals  and  meet  agency  needs. 

The  poor  performer  should  be  Jiotified  of  his  shortcomings  and  given 
help  to  ovei'come  them.  If  he  fails  to  meet  the  retention  standards  for 
2  years  in  a  row  he  should  be  considered  for  transfer  to  other  work 
for  wliicli  he  may  be  better  suited  or  released. 

PROCEDUEAL  MEANS  OF  KEDUCING  TI]ME  DELAY 

In  section  A  we  analyzed  the  average  elapsed  time  of  C  and  R 
cases  processed  before  the  Board.  It  was  noted  that  memo  C  cases  aver- 
age 511  days  for  a  Board  decision  and  long-form  R  cases,  120  days. 
On  the  basis  of  our  analyses  of  time  delay  and  our  interviews,  we 
have  developed  a  number  of  conclusions  on  existing  procedures  that 
are  presented  below,  along  with  our  recommendations  for  improve- 
ment. 

1.  71\c  current  case  assignvient  procedure  is  a  deterrent  to  maocinwm, 
productivity  and  adds  considerably  to  the  time  delay  hefore  tJie 
Board. — Exhibit  4-1  indicates  that  110  days  or  39  to  52  percent  of 
total  time  before  the  Board  in  C  cases  is  "down  time"  (stage  V)  in  tlie 
executive  secretary's  office  awaiting  assignment  to  a  legal  assistant. 
In  R,  cases  the  "down  time*'  ranges  from  8  to  22  days  (stage  IV)  or 
from  24  to  30  percent  of  total  Board  elapsed  time.  This  delay  has  been 
as  much  as  6  months  on  some  cases  during  the  last  j^ear. 

C  cases  are  currently  assigned  by  the  executive  secretary's  office 
when  a  legal  assistant  with  appropriate  experience  or  his  supervisor 
requests  the  additional  case.  The  procedure  varies  for  R  cases  where 
assignment  is  made  to  the  Board  member's  office  and  then  to  the  re- 
questing legal  assistant.  The  essential  point  is  that  the  impetus  for  new 
assignments  comes  primarily  from  the  legal  assistant.  This  may  be 
appropriate  where  the  legal  assistant  is  indoctrinated  with  a  proper 
sense  of  urgency;  but  in  the  absence  of  adequate  performance  criteria 
and  reviews  of  performance,  this  permits  mediocre  or  poor  performers 
to  continue  at  a  low  rate. 

Previously  we  suggested  that  performance  criteria  be  developed 
and  that  supervisors  utilize  these  criteria  in  their  review  and  super- 
vision of  legal  assistants'  performance.  In  line  with  these  recommen- 
dations we  also  suggest  that  both  C  and  R  cases  be  assigned  immedi- 
ately from  the  executive  secretary's  office  to  the  Board  member's  office 
and  then  directlj'^  to  a  supervisor.  He  should,  in  turn,  assign  the  case 
to  the  appropriate  legal  assistant  as  soon  as  possible.  The  assistant, 
in  consultation  with  his  supervisor,  can  consider  his  entire  workload 
and  establish  acceptable  target  dates  for  completing  major  steps  in 
processing  the  case  which  can  be  recorded  on  the  case  history  card  as  a 
means  of  control.  If  undue  delays  will  be  encountered,  the  case  should 


2079 

be  withdrawn  promptly  and  reassigned  to  another  legal  assistant  on 
that  staff  whose  schedule  will  permit  him  to  work  on  it.  If  necessary, 
the  executive  secretary  may  have  to  reassign  it  to  another  Board 
member-s  staff. 

2.  Specialization  in  case  handling  is  an  effective  means  of  reducing 
time  delays. — The  effect  that  specialization  of  casework  can  have  on 
elapsed  time  is  illustrated  by  results  of  the  R  Case  Expediter  Unit, 
which  vrorks  primarily  on  short-form  R  Cases.  Exhibit  4-2  shows  that 
short-form  R  cases  processed  by  this  specialized  unit  average  1  day  in 
stage  IV  as  opposed  to  12  days  for  cases  assigned  individual  Board 
members.  This  is  approximately  90  percent  less  elapsed  time  in  this 
stage,  or  almost  25  percent  less  time  for  Board  processing  over  all, 

Xot  all  of  the  time  saved  is  necessarily  due  to  the  fact  that  specialists 
are  processing  the  cases ;  many  of  the  cases  may,  in  fact,  be  simpler. 
Some  of  it  also  may  be  due  to  the  elimination  of  one  supervisory 
review  level  (e.g.,  chief  counsel)  and  the  utilization  of  less  formal 
review  procedures.  For  example,  the  supervisor  will  review  rough 
drafts  to  a  greater  extent  than  now  obtains  for  most  other  cases.  This 
is  a  practice  that  other  supervisors  could  adopt. 

The  utilization  of  the  specialization  technique  might  well  be  ex- 
tended to  reduce  time  delays  in  other  areas.  For  example,  specialists 
might  be  developed  to  handle  such  supplementary  matters  as  back  pay 
and  objections  and  challenges  or  such  initial  decision  work  as  is  re- 
quired on  certain  simpler  types  of  C  cases. 

3.  Use  of  lengthy  loritten  memos  delays  decisions  hy  the  Board  in 
fidl  Board  cases. — To  measure  the  effect  that  the  legal  analysis  memo 
has  on  time  delay  we  have  compared  stage  VI  on  exhibit  4-1  for  memo 
and  nonmemo  C  cases.  The  difference  of  26  days  represents  the  average 
amount  of  time  required  for  the  legal  assistant  to  prepare  a  memo  to 
the  Board  that  summarizes  all  the  facts  in  the  case  and  alternative 
courses  of  action.  One  chief  counsel  recently  found  that  in  his  Board 
member's  office  it  took  the  legal  assistant  an  average  of  24  days  to 
present  an  oral  report  to  the  subpanel  and  84  days  to  prepare  for  a 
presentation  of  a  written  memo  to  the  full  Board,  or  a  difference  of 
60  days  to  develop  the  legal  analysis  memo  on  the  more  difficult  case. 

In  view  of  the  extreme  periods  of  time  required  for  full  Board  C 
cases  (i.e.,  511  days)  the  Board  would  profit  by  establishing  more 
specific  guides  as  to  patterns  to  be  followed  in  preparation  of  memos. 
For  example,  it  could  establish  a  pattern  for  order  of  treatment  and 
guidelines  for  treating  extraneous  or  secondary  issues  so  that  the 
length  and  complexity  of  the  documents  could  be  reduced.  Memo 
preparation  and  screening  time  could  be  eliminated  by  making  greater 
use  of  oral  presentations  to  the  Board  by  legal  assistants.  Some  cases 
are  too  complex  to  be  handled  orally;  but  oral  presentation  to  the 
Board  in  those  cases  where  the  intermediate  report  and  briefs  present 
a  clear  question  of  policy  or  law  is  possible  and  should  be  employed 
more  frequently.  The  Board  agreed  last  May  to  accept  oral  presenta- 
tions but  to  date  none  has  been  utilized. 

4.  There  is  no  effective  means  for  evaluating  and  adopting  the  more 
effective  case-handling  procedures  used  in  the  various  Boards  offices. — 
The  Field  Procedural  Manual  is  a  basic  and  valuable  tool  to  assist  the 
field  professionals  in  carrying  out  their  assigned  tasks.  No  such  manual 
or  guide  exists  at  the  Board  level.  Each  Board  member,  of  course. 
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should  be  allowed  the  prerogative  of  establishing  his  own  internal 
office  procedures,  but  a  centralized  source  of  procedural  guidance 
Avould  also  be  useful  to  the  Board  and  legal  assistants.  Hence,  we 
recommend  that  a  procedural  manual  be  developed  and  maintained 
under  continuing  responsibility  of  the  executive  secretary.  He  should 
be  permitted  to  draw  on  Division  of  Administration  specialists  and 
Board  member  office  personnel  to  assist  in  its  preparation.  The  manual 
should  present  clearly  and  concisely  alternative  methods  that  can  be 
employed,  guidance  as  to  when  each  should  be  employed,  and  its 
probable  effects  in  terms  of  time  required.  Once  the  patterns  for  ex- 
peditious handling  are  made  known,  Board  members,  chief  counsels, 
and  supervisors  must  control  the  staffs.  Each  assistant  who  does  not 
select  the  most  expeditious  method  should  be  required  to  justify  why 
he  did  not.  In  turn,  his  supervisor  should  be  required  to  explain  why 
he  permitted  the  longer  method  to  be  used. 

5.  Trial  examifmer  reports  can  ajfect  legal  assistant  work  and  should 
he  modified  to  help  expedite  processing. — The  performance  of  legal 
assistants  is  affected  to  a  certain  extent  by  the  quality  of  intermediate 
reports  produced  by  the  trial  examiners.  In  section  B  we  indicated  the 
need  for  improving  trial  examiners'  intermediate  reports  to  meet  the 
Board's  needs  for  clarity  and  conciseness. 

The  most  fruitful  source  of  evaluation  of  intermediate  repoi-ts  can 
and  should  come  from  the  Board  members'  offices.  Our  interviews 
reveal  that  Board  members  and  tlieir  staff's  do  have  a  number  of 
constructive  suggestions  to  offer  on  the  length,  content,  and  format  of 
intermediate  reports.  Yet  there  is  no  effective  working  channel  between 
the  Board  offices  and  the  chief  trial  examiner  to  gain  consideration  of 
such  proposals,  short  of  calling  a  full  Board  discussion.  Hence,  we 
recommended  that  responsibility  be  placed  on  the  executive  secretary 
for  systematically  and  periodically  collecting  "after-the-review"  sug- 
gestions on  intermediate  reports.  He  should  discuss  these  with  the  chief 
trial  examiner  who,  in  turn,  can  use  them  to  improve  trial  examiner 
performance  and  help  expedite  the  handling  of  cases  before  the 
Board. 

In  addition,  we  suggested  that  trial  examiners  should  place  their 
copies  of  annotated  reports  in  the  official  case  files  where  they  would 
be  available  to  help  legal  assistants  expedite  their  performance  of  this 
time-consuming  task. 

CONTROL    OF   CASE   FLOW 

Of  the  total  elapsed  time  before  the  Board  approximaely  39  to  52 
percent  in  C  cases  and  24  to  30  percent  in  R  cases  consist  of  "down 
time" — that  is,  time  when  the  case  is  lying  idle  (either  in  the  executive 
secretary's  or  a  Board  member's  office)  awaiting  assignment  to  a  legal 
assistant. 

This  indicates  that  the  job  of  controlling  case  flow  through  the 
Board  offices  is  not  effective.  Hence,  here  we  discuss  what  plans  and 
controls  are  needed,  how  the  job  is  currently  being  performed,  and 
finally  what  steps  should  be  taken  to  improve. 
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(a)  Elonents  of  control  of  cciJie  floio 

Essentially  the  job  of  control  of  cases  as  they  flow  involves  tliese 
basic  elements : 

1.  Estimating  the  worMoad. — How  many  contested  C  and  R  cases 
will  come  in  to  the  executive  secretary's  office  from  the  Trial  Examiner 
Division  and  reo;ional  offices  over  the  next  year?  And,  hence,  how 
many  cases  must  the  Board  members  be  prepared  to  process  ? 

2.  Establishing  goals  or  oh'jectives. — What  reasonable  targets  can  be 
set,  in  terms  of  elapsed  time  per  average  C  and  R  case?  What  is  the 
objective  in  terms  of  average  output  per  professional  staff  member? 
Per  Board  member  staff  ?  In  the  R  Case  Expediter  Unit? 

3.  Planning  the  size  of  staff  and  supporting  services. — On  the  basis 
of  the  established  standards  w^hat  size  staff  will  be  needed?  How  many 
by  specific  dates  ?  What  sort  of  training  will  be  necessary  ? 

4.  Controlling  progress  in  terms  of  the  goals  or  objectives. — What 
is  the  status  of  cases  "in  the  house"  at  the  end  of  each  month  ?  Which 
cases  are  ahead  of  schedule?  Which  are  behind?  Why?  Who  is  re- 
sponsible? How  does  performance  over  all  compare  with  objectives? 
AVhat  is  the  average  monthly  elapsed  time  compared  to  the  agree-upon 
targets?  How  much  of  a  variation  and  why  ?  '\Vliat  steps  are  necessary 
to  bring  actual  performance  in  line  with  the  objectives  ? 

(5)  Evaluation  of  existing  controls 

Responsibility  for  overall  control  of  Board  cases  is  now  dispersed 
among  the  executive  secretary,  Board  members  themselves,  their  chief 
counsels  and  associate  chiefs.  No  one  official  has  responsibility  for 
controlling  performance  in  accordance  with  accepted  standards. 

Current  procedures  involve  assignment  of  cases  and  collection  of 
statistical  data  that  are  tabulated  but  not  circulated  by  the  executive 
secretary.  A  control  sheet  is  attached  to  each  case  file  on  which  the 
individual  working  on  the  case  records  the  dates  on  which  various 
stages  are  completed.  However,  unless  there  is  a  specific  inquiry  about 
a  case,  these  is  no  follow-up  on  individual  cases  by  the  executive  secre- 
tary until  the  case  becomes  overage  (over  6  months  old) .  At  that  time  it 
is  placed  on  an  overage  case  list  which  is  circulated  monthly  as  a  basis 
for  Board  members  or  their  chief  counsels  to  follow  up  if  they  wish. 
No  Board  member  receives  regularly  from  the  executive  secretary  a 
report  of  the  status  of  the  cases  assigned  to  his  office.  Only  one  Board 
member  receives  summaries  of  the  number  of  cases  completed  each 
month. 

In  the  individual  Board  members'  offices  case  history  cards  are 
maintained  in  addition  to  productivity  records  by  individual  legal 
assistants.  These  cards  serve  primarily  to  assist  the  chief  counsel  in 
assigning  cases,  although  recently  two  Board  members  have  an- 
nounced plans  to  require  individuals  to  establish  time  targets.  Regular 
systematic  comparison  of  individuals,  however,  is  not  currently  being 
done  in  all  offices. 

Tlie  executive  secretary,  hence,  as  well  as  the  records  which  he 
maintains  and  which  are  maintained  in  Board  members'  offices,  are  not 
being  used  effectively. 
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(c)  Recommeiidatlons  for  improving  case  control     ■ 

If  progress  is  to  be  made  in  improving  control  of  case  flow  through- 
out tlie  Board,  it  is  logical  to  estal>lish  uniform  methods  for  collection, 
analysis,  and  periodic  dissemination  of  data  as  to  performance  of 
legal  assistants  and  status  of  cases.  The  executive  secretar^^  has  overall 
responsibility  for  managing  the  process;  therefore,  he  should  be  the 
focal  point  for  the  development  and  operation  of  an  effective  system. 
He  cannot  do  the  job  alone,  however.  Board  members  and  their  key 
assistants  must  be  willing  to  agree  on  and  enunciate  reasonable  targets 
and  performance  criteria.  Then  they  must  be  willing  to  employ  the 
data  the  executive  secretary  can  furnish  or  that  can  be  obtained  from 
the  records  they  keep  to  control  performance  of  the  people  under 
him. 

We  recommend,  therefore,  that  the  executive  secretary,  with  backing 
and  help  from  Board  members  and  their  chief  counsels : 

1.  Develop  total  case-procesHing  time  targets  and  produHivity  cri- 
teria for  legal  assistants. — Much  of  the  data  from  the  recent  legal 
assistant  time  study  can  and  should  be  used  to  lay  the  basis  for  such 
targets  and  criteria.  For  example,  the  average  amount  of  legal  assist- 
ant hours  required  for  a  C  case  is  183  hours  and  for  an  R  case  37 
hours.  On  the  basis  of  2,080  hours  being  available  in  the  normal 
work  year  the  average  legal  assistant  devoting  75  percent  of  his  time 
to  initial  decisions  should  be  able  to  produce  9  C  cases  or  42  E,  cases, 
or  a  combination  of  the  two  that  accounts  for  approximately  1,550 
hours.  Working  from  such  averages,  it  will  be  possible  to  develop 
l)road  productivity  criteria  and  guides  for  establishing  target  dates 
for  completing  cases  that  can  be  used  in  evaluating  performance  and 
in  controlling  progress  on  cases. 

2.  Prepare  annually  a  case  control  plan. — We  suggest  that  each  year 
the  Executive  Secretary  present  a  case  control  plan  to  the  Board  that 
would  provide  {a)  estimated  intake  of  cases  to  be  processed  by  Board 
member  staffs,  (b)  probable  disposition  based  on  production  criteria 
and  time  targets,  and  (c)  staffing  requirements  to  meet  targets.  This 
]:>lan  should  be  developed  in  conjunction  with  specialists  from  the 
Division  of  Administration  and  should  be  coordinated  with  plans 
covering  other  major  steps  in  processing  (e.g.,  Division  of  Trial  Ex- 
aminers, field  offices).  When  approved  by  the  Board,  this  plan  will 
provide  a  basis  against  which  progress  and  performance  can  be  as- 
sessed periodically  throughout  the  year. 

3.  Develop  and  circulate  monthhj  control  reports  to  each  Board 
office. — Periodically,  the  Executive  Secretary  should  prepare  and  issue 
reports  showing  where  the  Board  stands  in  relation  to  its  goals.  These 
reports  should  be  of  two  types:  {a)  status  of  cases,  and  (5) 
productivity. 

Reports  on  status  of  cases  should  show,  for  example,  number  and 
types  of  cases  pending  at  beginning  of  the  period,  received  during  the 
period,  disposed  of,  and  pending  at  the  end  of  the  period.  For  those 
disposed  of,  average  processing  times  should  be  indicated  (and  com- 
pared to  Board  goals)  as  well  as  the  number  which  were  completed 
ahead  of  target  date  and  after  target  date.  For  those  still  pending 
at  the  end  of  the  period,  the  report  should  indicate  average  age,  the 
number  at  each  step    (e.g.,  waiting  assignment,  on  Board  agenda, 
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draft  decision),  and  the  number  expected  to  be  completed  on  target 
or  to  be  delayed.  Cases  behind  target  date  for  completion  should  be 
listed  individually  so  that  Board  members  may  follow  up  to  fix  re- 
sponsibility and  find  out  reasons  for  delay.  Such  reports  on  status  of 
cases  should  be  prepared  for  the  Board  overall.  Similar  reports  should 
be  prepared  covering  each  office  for  the  Board  member's  own  use  in 
comparing  his  own  staft's  perforjnance  with  the  Board  average. 

Productivity  reports  should  shoAv,  for  example,  the  nmnber  and 
types  of  cases  completed  for  the  period  and  cumulative  for  the  year 
compared  to  the  annual  plan.  Average  production  per  staff  member 
should  be  indicated  and  compared  to  Board  criteria  or  objectives.  Such 
reports  on  productivity  should  show  total  Board  performance ;  similar 
reports  on  individual  offices  should  be  prepared  for  each  Board  mem- 
ber's own  use.  In  turn,  the  Executive  Secretary  and  specialist  from 
the  Division  of  Administration  should  help  Board  members  use  the 
case  history  cards  to  prepare  analyses  which  they  can  use  quarterly  or 
semiannually  to  evaluate  performance  of  individual  members  of  their 
staffs  in  relation  to  accepted  Board  criteria. 

4.  Assist  Bocu^d  members  in  inter'pTeting  aiid  utilizing  control  re- 
ports.— As  needed,  the  Executive  Secretary  should  help  Board  mem- 
bers interpret  the  data  reported.  Periodically  each  Board  member 
obtains  the  Executive  Secretary's  suggestions  as  to  what  steps  might 
be  taken  to  improve  productivity  of  his  staff.  It  should  be  recognized 
that  in  this  capacity  the  Executive  Secretary  can  only  advise.  He 
does  not  and  should  not  have  the  authority  to  direct  action.  Only  the 
Board  member  and  his  key  assistants  can  take  the  action  to  improve. 

D.  Increased  delegations  of  Board  authority 

The  total  time  that  will  be  saved  in  the  processing  of  cases  by 
adoption  of  the  reconunendations  presented  in  previous  sections  can- 
not be  forecst.  These  recommendations  would  have  to  result  in  reduc- 
tions of  more  than  25  percent  from  the  average  processing  time  during 
fiscal  year  1058  to  reduce  the  time  for  handling  an  unfair  labor  prac- 
tice case  requiring  Board  action  to  less  than  1  year  and  for  a  long  form 
representation  case  to  less  than  3  months. 

Such  goals  are  attainable.  They  will  be  attainable  sooner  if,  as  the 
foregoing  recommendations  are  put  into  effect,  efforts  are  also  made 
to  reduce  the  workload  borne  by  the  Board  by  delegating  more  of  its 
authority  to  organizational  units  within  the  agency. 

ESSENTIAL   ACTIVITIES   OF   BOARD   MEMBERS 

During  fiscal  year  1958,  the  Board  decided  1,567  R  and  220  C  cases. 
This  means  that  a  Board  member  was  required  to  reach  approximatel}'^ 
eight  decisions  per  working  day.  This  average  daily  caseload  figure 
is  conservatively  stated,  for  the  Board  member  must  be  absent  from 
his  office  for  purposes  such  as  trips  to  the  field,  speeches,  professional 
meetings,  and  vacations  for  a  part  of  each  year. 

In  coming  years  the  number  of  cases  to  be  decided  by  the  Board 
will  increase  unless  action  is  taken  to  keep  it  down.  Already,  the  in- 
creased intake  is  begimiing  to  be  felt  at  the  trial  examiner  level ;  it 
promises  to  soon  be  felt  by  the  Board. 
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In  making  their  decisions  and  carrying  out  other  responsibilities, 
Board  members  generally  work  considerably  more  than  a  40-hour 
week.  Their  time  is  distributed  approximately  as  follows :  ** 


Percent  of 
total  time 
(average  of 
5  members) 

1.  Decision  of  cases    (includes  all  activities  incident  to  the  preparation 

of  and  reaching  agreement  on  cases  decisions,  including  reviews  of 
drafts  and  memos  with  staff,  agenda  meetings,  and  reading  of  inter- 
mediate reports  and  other  case  materials) 68 

2.  Internal  agency  matters  other  than  decision  of  cases  (includes  admin- 

istrative meetings  of  Board  and  discussions  witli  own  staff  and  other 
agency  personnel  in  matters  not  related  to  specific  cases) 13 

3.  Congressional    and    public    relations    (include    speeches,    phone    calls, 

correspondence)    19 

Total 100 

Board  members  devote,  on  the  average,  approximately  two-thirds  of 
their  time  to  deciding  cases.  Of  this  total  casework  time,  Board  mem- 
bers estimate  that  approximately  two-tliirds  is  devoted  tx)  C  cases  and 
one-third  to  R.  Memo  C  cases  and  long  form  R  cases  are  the  most  time 
demanding.  Decisions  on  these  cases  frequently  establish  precedents 
and  policies  that  guide  all  agency  activit}^,  and,  hence,  warrant  first 
priority  on  Board  members'  time. 

The  remaining  one-third  of  a  Board  member's  time  is  devoted  to  a 
variety  of  activities  not  related  to  cases  (i.e.,  administration  and  con- 
gressional and  public  relations).  The  importance  of  such  activities 
cannot  be  denied;  but,  if  the  primary  function  of  the  Board  is  to 
decide  cases,  they  must  also  be  examined  critically  to  insure  that  they 
do  not  drain  limited  Board  member  time  from  more  essential  casework. 

PECULIAR   PROBLEM   POSED   FOR   AGENCY 

At  each  major  stage  in  processing  (field,  trial  examiner,  and  Board 
member  office)  the  size  of  the  professional  staff  can  be  adjusted  to 
size  of  the  workload  with  varying  degrees  of  flexibility.  The  problem 
is  basically  one  of  determining  what  reasonable  time  and  production 
goals  should  be  sought,  forecasting  the  workload,  and  staffing  the 
units  properly  to  meet  those  goals.  However,  a  limit  is  reached  at  the 
Board  itself. 

Obviously  there  are  limits  on  the  number  of  cases  a  Board  member 
can  decide  assuming  quality  of  work  is  to  remain  constant.  The  statute 
fixes  the  size  of  the  I3oard  at  five.  Tlie  amount  of  work  that  can  be 
turned  out  by  this  fixed  number  of  Board  members  cannot  expand 
indefinitely.  One  Board  member  expressed  the  thought  well  in  a  recent 
speech : 

"There  is  a  limit,  a  mental  and  physical  limit  to  what  any  five  indi- 
viduals can  do.  As  this  pyramid  broadens  and  these  cases  multiply, 
there  must  inevitably  come  a  point — and  in  my  opinion  we  are  even 
now  rapidly  approaching  this  point — wliere  the  personal  effort  of  five 
men  can  achieve  no  more."  ^^ 

^'  Cnmnilefl  on  tlip  b.osis;  of  oii  option  n  a  ires  f'-oni  tho  orront  Ronrd. 

^^' .Aflflrpps  by  Board   >ro7nbpr  Rodtrprs  l;efore   the  Labor  Relations   Law   Section   of  the 
Aniei-icn.n  liar  Association,  Aiic:.  26.  1958. 


2085 

Hence,  it  becomes  necessary  to  do  more  than  take  the  previously 
recommended  steps  to  make  the  staffs  more  productive.  The  burden  on 
Board  members  also  must  be  reduced  to  keep  them  etfective  in  the 
face  of  mounting  caseload.  They  must  be  given  adequate  time  for 
handling  essential  case  decisions  promptly.  All  less  essential  activities 
should  be  delegated,  if  possible,  to  appropriate  levels  in  the  organiza- 
tion where  the  staff  can  absorb  them  or  be  adjusted  as  necessary  to 
handle  them. 

OPPORTUNITIES    FOR    REDL'CIXG    BOARD    MEMBER    WORKLOAD 

A  review  of  the  activities  of  Board  members  reveals  four  potential 
areas  for  reducing  the  work  thoy  are  now  required  to  handle.  These 
are:  (a)  Congressional  and  public  relations,  (h)  administrative  func- 
tions, (c)  decisionmaking  on  C  cases,  and  (d)  decisionmaking  on  R 
cases. 

Board  members,  as  Presidential  appointees  and  heads  of  a  pul^lic 
agency,  have  responsibilities  to  the  public  and  Congress  to  answer  valid 
inquiries  and  interpret  their  agency's  functions  and  policies.  In  dis- 
charging this  responsibility  they  can,  and  do,  draw  on  the  services  of 
t]ieir  staffs.  But  there  remains  a  large  obligation  that  demands  the 
Board  member's  personal  time.  In  this  area,  we  can  only  point  to  the 
need  for  keeping  time  devoted  to  these  functions  to  a  feasible  minimum. 

That  leaves  the  remaining  three  areas  as  possibilities  for  reducing 
workload.  Each  will  be  discussed  in  turn. 

ADMINISTRATIVE   DELEGATIONS   OF   AUTIIORITY 

The  General  Counsel  should  be  given  greater  authority  in  the  devel- 
opment and  execution  of  the  agency's  administrative  program.s  and 
the  Board  should  retain  final  policy  review  only.'"  If  this  recommenda- 
tion is  adopted.  Board  members  will  be  freed  of  a  considerable  burden 
('L  administrative  work.  Tlie  time  and  energy  thus  saved  can  be  devoted 
to  deciding  cases. 

The  Chairman  currently  devotes  approximately  15  to  20  hours,  or  2 
working  days,  a  week  to  administrative  affairs.  Other  Board  members 
spend  the  equivalent  of  about  a  day  per  week  on  administration.  This 
means  that  collectively  the  Board  spends  the  equivalent  of  approxi- 
mately 1  man-week  each  week  on  administrative  affairs.  If  our  recom- 
mendations regarding  increased  delegation  of  authority  to  tlie  General 
Counsel  for  administrative  operations  are  adopted,  we  estimate  that 
the  Board's  time  in  this  area  could  be  cut  in  half,  thus  freeing  that  time 
for  case  handling. 

Equally  important  as  the  amount  of  time  saved  is  the  opportunity 
fo2-  more  eftVctive  scheduling  of  Board  member  time.  Time  that  would 
be  required  for  administration  could  be  scheduled  regularly  in  advance 
and  planned.  Now,  administrative  affairs  often  demand  Board  mem- 
ber time  intermittently  and  interrupt  them  in  handling  case  matters. 

*"  Recomrr.emlecl  in  ch.  2  which  set  forth  the  reasons  for  the  proposal. 
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The  Board  memorandum  describing  the  authority  and  responsibili- 
ties a  sign  to  the  General  Counsel  *^  states : 

"The  General  Counsel  of  the  Board  has  full  and  final  authority  and 
responsibility,  on  behalf  of  the  Board,  to  accept  and  investigate  charges 
filed,  to  enter  into  and  approve  informal  settlement  of  charges,  to  dis- 
miss charges,  to  determine  matters  concerning  consolidation  and  sev- 
erance of  cases  before  complaint  issues,  to  issue  complaints  and  notice 
of  hearing,  to  appear  before  trial  examiners  in  hearing  on  complaints 
and  prosecute  as  provided  in  the  Board's  iiiles  and  regulations,  and 
to  initiate  and  prosecute  injunction  proceedings  as  provided  for  in  sec- 
tion 10  ( 1 )  of  the  act." 

This  provision,  in  effect,  gives  the  General  Counsel  complete  author- 
ity in  respect  to  the  initial  receiving  and  dispositon  of  C  cases.  The 
General  Counsel,  in  turn,  has  delegated  this  authority,  including  the 
authority  to  issue  complaints  to  regional  directoi-s.  Appeals  to  a  re- 
gional director's  decision  not  to  issue  a  complaint  are  ruled  upon  by  the 
General  Counsel  with  help  from  his  advisory  committee. 

In  addition,  substantial  authority  on  C  cases  has,  in  effect,  been 
delegated  to  trial  examiners.  They  are  responsible  for  conducting 
hearings  and  preparing  intermediate  reports.  These  reports  contain 
a  recommended  order  which,  if  no  exceptions  are  filed  within  20  days 
becomes  the  Board's  order  automatically. 

Finally,  the  Board  has  established  five  panels  of  three  members  each 
to  sign  decisions  and  orders. 

Thus,  much  authority  with  respect  to  C  cases  has  already  been  dele- 
gated. Nevertheless,  the  need  for  making  more  Board  member  time 
available  is  great.  C  cases  are  generally  hotly  contested  and  thus  arc 
usually  more  complex  than  R  cases ;  workload,  as  previously  indicated, 
is  going  up.  Three  specific  suggestions  for  the  conservation  of  the  time 
Board  members  devote  to  C  cases  and  for  expediting  processing  are 
proposed. 

1.  Eliminate  circulating  of  suhpanel  draft  decisions  to  all  Board 
mewhers. — The  Board  has  not  taken  full  advantage  of  the  provision  of 
the  Labor  IManagement  Relations  Act  of  1947  which  permits  decision- 
making authority  to  be  delegated  to  any  three  Board  members.  It 
utilizes  a  panel  system,  but  its  timesaving  advantages  are  dissipated 
by  the  fact  that  draft  decisions  are  circulated  to  all  fiv^e  Board  members 
for  review  and  approval  instead  of  the  three  panel  members.  The  cir- 
culation of  drafts  to  five  men  rather  tlian  three  increases  the  number 
of  dissents  and  separate  concurrences  that  are  written  and  thereby  the 
time  required.  Theoretically,  two-fifths  of  the  circulation  time  (cf., 
exhibits  4—1  and  4-2)  could  be  eliminated  by  limiting  the  circulation  to 
thi-ee  panel  members. 

The  Board  decided  recently  to  continue  circularization  of  draft  de- 
cisions to  nonpanel  members.  If  pressures  on  their  time  continue  to 
increase,  however.  Board  members  may  have  to  forofo  the  privilege  of 
reviewing  all  cases  put  out  by  the  Board,  and  utilize  more  fully  the 
legislative  provision  whereby  panels  are  authorized  to  decide  cases. 

"  Ci.,  spp.  I-A  of  B^ard  memorandum  dpspribinp:  thp  authority  and  assigned  responsi- 
Iii-ities  of  tbe  General  Counsel  of  the  NLRB  (effective  Apr.  1,  1955)! 
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2.  Develop  more  legal  assistants  capable  of  handling  C  cases. — At 
present,  total  legal  assistant  time  is  distributed  65  percent  to  R  case- 
work and  only  35  percent  to  C  casework  (cf.,  exhibit  4-3).  Our  review 
of  legal  assistant  production  indicates  that  a  number  of  legal  assistants 
work  relative  little  on  C  cases.  For  example,  in  one  member's  office 
during  the  first  10  months  of  1958,  8  out  of  the  20  assigned  legal  assist- 
ants produced  81  percent  of  the  C  cases.  It  is  contended  that  the  reason 
for  this  is  that  only  a  small  number  of  legal  assistants  are  qualified  to 
handle  C  cases. 

C  cases  now  must  wait  a  considerable  time  in  the  executive  secretary's 
office  before  assignment  to  a  qualified  legal  assistant.  Thus,  although 
Board  member  time  would  not  be  affected  directly,  processing  time 
could  be  reduced  if  Board  members  had  more  legal  assistants  available 
to  whom  they  could  delegate  C  case  functions. 

In  section  C  we  presented  recommendations  for  improving  super- 
visory practices  and  legal  assistant  proficiency.  It  may  be  necessary, 
in  addition,  to  make  more  legal  assistant  time  available  for  C  cases  by 
relieving  them  of  II  case  functions. 

3.  Delegate  greater'  decisionmaking  authority  to  trial  examiners. — 
Approximately  22  percent  of  the  trial  examiners'  intermediate  reports 
are  complied  with.  No  exceptions  are  filed  and  tliey  automatically  be- 
come orders  of  the  Board  without  being  reviewed  by  the  Board. 

The  basic  question  that  these  figures  raise  is  whether  or  not  current 
procedures  for  permitting  exceptions  to  be  taken  are  too  liberal.  Is  the 
agency  placing  an  inordinate  emphasis  on  due  process  at  the  trial  ex- 
aminer level,  thereby  allowing  parties  to  utilize  too  freely  the  so-called 
"blunderbuss  technique";  i.e.,  making  every  conceivable  exception  on 
the  theory  that  any  one  might  provide  the  ground  for  an  appeal  to 
the  courts?  *^  A  balance  must  be  struck.  Adequate  means  must  be  avail- 
able for  exceptions  to  intermediate  reports  while  preventing  dilatory 
and  nonsubstantive  exceptions  that  tend  to  burden  the  Board  members 
unnecessarily  with  routine  cases  fully  covered  by  past  precedent. 

Recently,  one  Board  member  offered  a  proposal  which  would,  in 
theory,  delegate  more  authority  to  trial  examiners  by  changing  the 
tcT-minology  used  in  their  intermediate  reports  from  "recommended 
Board  order"  to  "initial  Board  order."  Possibly  this  would  have  some 
psychological  effect  in  reducing  the  number  of  exceptions  taken,  par- 
ticularly by  the  less  sophisticated  or  less  knowledgeable  clients  of  the 
agency.  However,  the  net  effect  of  this  recommendation  in  terms  of 
significantly  increasing  voluntary  compliance  with  trial  examiner 
decisions  would  be  minimal  unless  other  actions  are  taken  simultane- 
ously to  give  the  trial  examiner's  report  more  authority  in  fact  rather 
than  only  in  name. 

More  authority  would  accrue  to  trial  examiner  reports  if  simul- 
taneously the  Board  put  more  burden  on  parties  taking  exceptions  to 
the  report  to  limit  them  to  major  points  of  law  or  policy. 

Putting  moi'e  burden  on  parties  for  more  specific  exceptions  would 
require  an  amplification  of  agency  regulations.  The  Chairman  recently 
outlined  an  approacli  to  tliis  problem  when  he  suggested  that  "*  *  * 
appeals  to  the  Board  might  *  *  *  themselves  be  limited  to  those  cases 

^■^  Cf..  bottom  of  p.  17,  Chaii-man  Leedom's  article  in  the  South  Dakota  Law  Review, 
spring  19oS. 
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wlieroin  tlie  appellant  makes  a  showine;  that  some  major  point  of  law 
or  policy  is  involved,  or  the  trial  examiner  certifies  the  case  raises  an 
important  issue  not  clearly  covered  by  past  decisions."  ^^ 

Recent  Board  decisions' seem  to  be  tending  to  liberalize  rather  than 
tighten  up  restrictions  on  exceptions  that  may  be  filed.^°  In  these  cases 
tlie  Board  has  allowed  general,  nonspecific  exceptions  to  be  filed  which 
seemed  to  be  broader  than  now  called  for  by  existing  rules  and  regula- 
tions (see  sec.  102.46(a)  of  the  Boards  rules  and  regulations).  This 
extreme  emphasis  on  due  process  militates  against  expeditious  case 
handling.  Thus,  the  Board  would  have  to  tighten  up  and  insist  on 
strict  adherence  to  its  regulations  for  filing  exceptions. 

Tightening  up  limitations  on  exceptions  is  permissible  under  exist- 
ing legislation.  Section  10(c)  of  the  Labor  Management  Relations 
Act,  1947,  merely  calls  for  filing  of  exceptions  within  20  days;  section 
8(]))  of  the  Administrative  Procedure  Act  says  that  parties  shall  be 
alforded  reasonable  opportunity  to  file  exceptions  and  "supporting 
reasons  for  such  exceptions."'  Thus,  the  Board  could  give  the  trial 
examiner's  report  more  force  without  circumventing  the  intent  of  the 
applicable  statutes  by  amending  and  enforcing  section  102.46  of  its 
rules  and  regulations.  It  should  include  statements  in  that  section  re- 
quiring that  the  party  filing  a  brief  in  support  of  an  exception  show 
conclusively  that  the  issues  raised  in  the  exception  involve  a  major 
point  of  law  or  policy  or  are  clearly  not  covered  by  Board  precedent ; 
hence,  the  trial  examiner  had  no  reasonable  basis  for  arriving  at  his 
decision. 

To  provide  an  additional  safeguard,  the  Board,  in  addition  to  allow- 
ing a])peals  from  parties  to  the  case,  might  devise  a  mechanism 
whereby  individual  Board  members  could  call  cases  before  the  full 
Board  for  review.  That  is,  if  an  individual  Board  member  had 
opinio]is  contrary  to  past  Board  precedent,  he  could  call  a  case  before 
the  Ijoard  and  present  his  views  as  to  why  the  Board  should  depart 
from  previously  established  precedent  (as  the  General  Counsel  some- 
times does  now). 

Such  a  mechanism  would  involve  little  more  than  a  weekly  listing 
of  all  intermediate  reports  issued  in  the  past  week,  a  topical  siunmary 
of  issues  covered,  and  decisions  rendered.  Each  trial  examiner  could 
provide  this  information  for  his  own  intermediate  reports  to  the  ad- 
ministrative assistant  in  the  chief  trial  examiner's  office  who  would 
circulate  the  list  each  week  to  eacli  Board  member  office.  If  any  Board 
member  saw  a  particular  subject  or  issue  in  which  he  held  widely 
divergent  views  from  his  colleagues  and/or  wanted  to  express  new 
theories  of  law,  he  could  call  in  the  case,  review  it,  and,  if  he  still  de- 
si  ivd  after  reviewing  the  file,  place  it  on  the  Board  agenda. 

Giving  the  intermediate  reports  greater  force  by  tightening  up  ex- 
ception procedures  through  the  steps  outlined  would  increase  the  per- 
centao-e  of  voluntary  compliance  with  intermediate  repoi-ts.  Voluntary 
compliance  would,  we  believe,  increase  from  the  present  level  of  22 
percent  and  more  closely  approximate  the  pei-centage  of  intermediate 
reports  upheld  in  full  by  the  Board  (i.e.,  two-thirds),  thereby  re- 
ducing the  number  of  cases  requiring  extensive  handling  by  the  Board. 

^■'  Ibifi.,  n.  17. 

f^^"  Atlantic  Mills    (vol.   120-164)  ;   Gene  Compton's   Corp.   and  Association    (vol.   116,   p. 
10-11). 
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Tlie  degree  of  Board  delegation  in  respect  to  E  cases  stands  out  in 
sharp  contrast  to  C  cases.  Loss  authority  has  been  granted  tlie  (xeneral 
Counsel  and  the  regional  directors.  Specifically,  the  General  Counsel 
and  regional  directors  have  been  given  authority  only  to  enter  into 
consent  election  agreements  ^^  and  to  conduct  investigative  hearings  in 
contested  K  cases.  All  matters  requiring  consideration,  analysis,  and 
decision  after  such  hearing  are  reserved  by  tlie  Board  to  itself.^'-  The 
act  specifically  prohibits  the  hearing  officer  from  making  any  recom- 
mendations with  respect  to  the  case.^^  TJie  net  effect  is  that  all  cases  in 
which  the  regional  director  fails  to  get  a  consent  or  stipulated  election 
or  a  lasting  dismissal  or  withdrawal  come  to  the  Board  for  processing. 
And,  as  pointed  out  previously,  this  involves  nearly  one-fourth  of  the 
cases  filed  and  this  accounts  for  consumption  of  65  percent  of  the  staft''s 
case  handling  time. 

Available  data  indicate  that  K  cases  are  tending  to  be  simpler  and 
involve  fewer  significant  issues.  Iji  1952  the  report  of  the  Senate  Sub- 
committee on  Labor  and  Labor-]Management  Relations  noted  tliat  45 
l^ercent  of  the  Board's  R  case  decisions  Avere  of  the  short-form  type, 
most  of  wdiich  are  simpler  cases  well  covered  by  precedent.  The  per- 
centage of  such  cases  is  currently  averaging  83  percent,  or  nearly  twice 
the  percentage  noted  in  1952.  Recently  the  Board  issued  a  series  of  R 
case  decisions  covering  ]3roblems  of  contract  bar  which  in  the  past 
have  been  one  of  the  major  legal  questions  for  the  Board  to  decide  in 
representation  cases.  Hence,  the  need  for  Board  review  in  future  R 
cases  involving  contract-bar  problems  is  diminished,  and  the  percent- 
age of  shortform  cases  should  be  increased  thereby. 

All  the  evidence  tends  to  indicate  that  fewer  and  fewer  substantive 
issues  are  coming  into  the  Board  for  i-esolution.  Delaying  tactics  ac- 
count for  the  great  majority  of  cases  processed  by  the  Board.  This  is 
one  area  that  could  profit  from  increased  delegations  which  would 
expedite  case  processing  and  free  Board  members  and  their  staff's 
from  the  routine  tasks  now  connected  with  the  great  majority  of  R 
cases. 
Three  alternatives  for  increasing  R  case  delegations  are  possible : 
1.  Require  that  hearing  offi-cers  incorporate  recommendations  In  their 
reports. — This  alternative  would  require  legislation  and,  in  itself, 
would  probably  not  reduce  to  any  great  extent  the  heavy  R  caseload  on 
Board  members  or  their  staffs  or  reduce  overall  processing  time.  There 
would  be  some  advantage,  however,  to  legal  assistants  in  their  review 
of  the  transcript  and  other  documents  prior  to  drafting  a  recom- 
mended Board  decision  or  Board  memo,  particularly  in  relation  to 
resolving  questions  of  credibility  of  witnesses.  The  hearing  officer  has 
the  advantage  of  seeing  and  listening  to  the  witnesses  as  they  recite 
their  testimony  for  the  record.  Consequently  he,  like  trial  examiners 
in  C  cases,  has  the  best  opportunity  to  resolve  questions  of  credibility 
of  conflicting  witnesses.  A  limitation  on  this  alternative  might  lie  in 
the  scarcity  of  experienced  hearing  officers  in  the  field  capable  of  de- 
veloping recommended  Board  decisions. 

"ii  Board  memorandum  describing  authority  and  assigned  responsibilities  of  the  General 
Counsel  of  NLRB  (effective  Ain\  1,  1955),  sec.  I-A. 
^^  Ibid.,  sec.  I-C. 
^Cf.,sec.  9(c)  (1)  of  the  act. 
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2.  Reinstitute  the  prehearing  election. — The  prehearing  election  is 
basically  a  device  for  the  Board  to  conduct  an  early  election  and  re- 
soh'B  the  basic  question  first,  that  is,  to  determine  if  the  petitioner  has 
a  majority,  and  resolve  other  issues  after  the  election.  Reinstituting 
preliearing  elections  would  require  a  change  in  legislation. 

This  practice  was  tried  in  the  last  year  and  a  half  prior  to  passage 
of  the  Taft-Hartley  Act,  but  it  was  eliminated  in  that  act.  In  the  3 
fiscal  years  prior  to  its  use,  an  average  of  approximately  25  percent  of 
elections  was  ordered  by  the  Board.  In  fiscal  year  1947,  when  prehear- 
ino^  elections  were  used,  only  13  percent,  or  approximately  half,  re- 
quired Board  orders.  Of  those  going  to  prehearing  election,  75  percent 
required  no  subsequent  hearing.  Currently,  the  percentage  of  R  cases 
requiring  Board  action  is  nearly  25  percent,  thus  the  number  requiring 
Board  order  might  again  reasonably  be  expected  to  be  reduced  to  half 
if  prehearing  elections  were  reinstituted.  The  Board  staff  time  saved 
could  be  used  to  advantage  on  the  anticipated  mounting  C  caseload. 


2091 


» 


So:    ►  "  5  ;  J 
■»  ;-    ;  ;  2  ;  3 

3 «     ■■    "•   ^   *    - 


S    -         o   o    .    o    5   J 

"  i  S  ^  5  J  J  i  >  • 


K  :; 


"t    S  5 


ir 


— I — 


V- 


s ; 


"55 

5  S  ; 

=        S  E  " 

w        ^  '  3 

&  -So 


i:  s§i 


i: 


u.   J »-  •< 

.°  S  3  t  t 


"  = 


t 


J        ^ 


^  z 

5  S  o 

£  I ;; 

^  ti  5 

S  o 

»  I  ° 

*-■  2  5 

o  o  > 

o     o  9 

■^     ..  " 

af     -  5 

o  — 

-.-is 


a      z    g 


'-  * ; 

.,  ^  M 

^  *  o 

^  i  s 

i  ^  s 

o  O      X 

en  2     - 

^     S     ^ 

5  H  \ 


S       5 


3    3- 


w      S 


2092 


:  5 
E  ^ 

<t    e 


r  i 


ex    w         uj     _ 
5~-  tf»         i        '"■.J' 


!l 


O    < 


5     a     5 


I 


V  5 


I': 


I*  ^ 


a 


•s  o  ►-  w 

°  -  '"  i  . 

U.  K  O  »-  Z 

O  •*"  .^  _  O 

K  s :  5  c 

-  -«  ;-  O  M 

in  ^  vt  Q  iJ 


f-0 


T 


2093 

Tlie  elapsed  time  savings  sliould  be  substantial.  In  fiscal  year  1957 
tlie  diiference  in  time  between  Board-oidered  elections  and  consent  or 
stipidated  elections  (no  hearing)  was  79  days.  Assuming  that  a  pre- 
hearing election  case  Avould  take  no  longer  than  a  no-hearing  case.  2 
to  o  months'  elapsed  time  could  be  saved  in  those  cases  that  would  be 
handled  by  prehearing  election  and  that  did  riot  require  a  subsequent 
hearing.  The  remainder  that  would  be  expected  to  require  a  post-hear- 
ing election  and  resolution  by  the  Board  would  logically  be  expected 
to  take  at  least  as  long  as  those  now  handled  by  the  Board. 

The  major  objection  to  prehearing  elections  would  be  the  diminished 
degree  of  due  process  ali'orded  the  parties.  Regional  directors  are  given 
a  leverage  factor  in  dealing  with  parties  to  a  case,  the  right  to  conduct 
an  election  without  first  resolving  all  issues.  It  may  be  argued  that  this 
right  will  be  wielded  in  a  capricious  or  prejudicial  manner.  We  do  not. 
believe  this  would  be  the  case.  The  experience  of  the  existing  group  of 
regional  directors  and  the  increasing  Board  precedent  and  policy  on 
II  cases  would  be  strong  deterrents  to  this  potential  diminishing  of  due 
process.  In  addition,  the  parties  are  a  Horded  the  right  to  a  hearing  if 
they  consider  their  objections  still  valid  after  the  hearing, 

3.  Make  the  regional  director  the  effective  end  point  loith  respect  to 
R  case  disputes  with  the  limited,  right  of  appeal  to  the  Board  in  Wash- 
ington.— This  proposal^*  contemplates  that  the  Board  would  delegate 
to  regional  directoi's  the  authority  to  make  a  final  determination  in  con- 
tested K  cases.  Aggrieved  parties  would  be  allowed  to  petition  the 
Boaid  for  review  not  as  a  matter  of  right  but  as  a  matter  of  discretion 
on  the  part  of  the  Board.  The  appealing  parties  would  be  required  to 
show  in  their  petition  what  issues  in  the  case  Avere  novel  and  complex 
and  not  specifically  covered  by  past  Board  precedent. 

This  proposal  must  be  considered  in  relation  to  the  tw^o  preceding 
fdternatives.  It  may  be  possible  for  the  Board  to  delegate  this  final  au- 
tliority  to  regional  directors  within  the  existing  legislation.  That  is, 
the  Board  could  automatically,  without  detailed  review,  set  up  hearings 
in  contested  cases,  and  hearing  officers  could  then  submit  their  reports 
to  the  regional  director  for  review  and  final  determination.  This  pro- 
cedure, however,  would  be  cumbersome. 

In  short,  if  authority  to  make  final  determinations  is  delegated  to 
regional  directors,  it  is  illogical  not  to  allow  him  to  utilize  prehearing 
elections  and  have  hearing  officers  incorporate  recommendations  in 
their  reports. 

The  relative  advantages  and  disadvantages  of  this  alternative  are 
the  same  as  alternative  No.  2  except  that  a  slightly  greater  time  savings 
and  a  correspondingly  greater  reduction  in  legal  assistants  in  R  case- 
loads would  accrue.  Similarly,  provisions  for  due  process  would  be  even 
less. 

The  foregoing  three  alternatives  have  basically  the  same  objective — 
to  take  workload  off  the  Board — but  they  dilier  in  degree,  alternative 
No.  1  would  do  least  to  achieve  the  objective;  alternative  No.  3,  most. 
Alternative  No.  2  is  the  most  logical.  It  would  likely  achieve  substantial 
reductions  in  elapsed  time  and  Board  workload  and  it  would  provide 
a  base  from  which  the  Board  could  later  delegate  more  authority  to 
regional  directors  without  requiring  further  legislation. 

^  See  staff  Report.  "The  Problem  of  Dela.v  in  Administering  the  I^ibor-Manap-ement  lie- 
lations  Act,"  to  the  Senate  Subcommittee  on  Labor  and  J.sbor-Management  Relations,  1952. 
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SOME   FINAL   CONSIDERATIONS 


( a )  Statutory  or  regulatoinj  delays 

Statutory  or  regulatory  delays  are  periods  of  time  granted  to  parties 
to  cases  to  prepare  replies  or  take  exceptions  to  agency  actions.  They 
represent  a  potential  for  reducing  processing  time. 

The  following  chart  depicts  the  major  time  delays  that  are  now  being 
granted  in  the  normal  processing  of  both  C  and  R  cases : 


Reason  for  statutory  delay 

Number  of 
days 

Service 

Total 

Ceases: 

To  file  an  answer  to  complaint 

10 

3 

3 

13 

Filing  of  briefs  after  hearing ___ 

35  ... 

'  35 

Filing  of  exceptions  to  intermediate  report    .  . 

.      .                          20 

2  23 

Total _,_ 

71 

R  cases:  To  file  briefs  after  hearing. 

7+14 

'21 

1  Further  extensions  may  be  granted  by  the  chief  trial  examiner. 
'  Further  extensi}ns  may  be  granted  by  the  Board. 

This  means  that  approximately  15  percent  of  the  total  processing 
time  of  469  days  for  all  types  of  C  cases  was  accounted  for  simply  by 
statutory  or  regulatory  delays  granted.  Seven  days  as  the  average  stat- 
utory and  regulatory  delay  in  R  cases  are  slightly  less  than  10  percent 
of  the  total  processing  time  for  those  cases.  However,  the  20-day  period 
for  filing  exceptions  to  the  intermediate  report  is  not  being  strictly 
adhered  to ;  the  average  delay  for  filing  exceptions  amounts  to  32  days 
(cf.,  exhibit  4-1,  stage  IV).  This  means  that  in  many  cases  more  than 
20  days  have  been  additionally  granted  by  the  Executive  Secretary, 
so  the  actual  statutory  and  regulatory  delays  are  currently  accounting 
for  more  than  15  percent  of  total  processing  time  for  C  cases. 

Until  the  agency  is  "geared  up"  to  processing  cases  without  any 
"downtime"  it  w^ould  not  be  logical  to  force  parties  to  cases  to  speed  up 
their  time.  When,  how'ever,  the  agency  has  reduced  elapsed  time  and  is 
able  to  eliminate  downtime,  it  should  reconsider  statutory  and  regula- 
tory delays  w^ith  a  view  to  enforcing  them  strictly  or  reducing  them. 

( h )   Changes  in  Board  organization  overall 

The  recommendations  presented  in  this  and  preceding  chapters  of 
this  report  for  improving  procedures,  internal  organizations,  super- 
visory practices,  professional  staff  performance,  and  controls  will  help 
the  agency  employ  its  resources  more  effectively  and  thus  handle  a 
larger  workload  more  expeditiously.  The  recommendations  in  this  sec- 
tion for  delegating  Board  authority  should  prevent  the  Board  from 
becoming  a  bottleneck  in  the  face  of  mounting  workload. 

If  workload  continues  to  increase  indefinitely,  however,  it  may  be 
necessary  ultimately  to  reconsider  the  adequacy  of  the  size  and  organi- 
zation of  the  Board  itself.  Eventually  it  may  be  necessary  to  increase 
the  size  of  the  Board  and  utilize  more  panels  or  to  create  subsidiary 
decisionmaking  Boards — on  a  regional  or  some  other  specialized  basis. 

We  do  not  believe  such  drastic  action  is  necessary  at  this  time.  We 
believe  the  latent  capacity  of  the  agency,  if  the  Board  will  create  a 
greater  sense  of  urgency  and  adopt  the  recommended  improvements, 
will  be  sufficient  to  handle  faster  the  additional  w^orkload  that  can  be 
foreseen  at  this  time. 


2095 


— •       fsl       fO       ^ 


o 
o 


M 


o 

c: 

J 

z 

I 

u 

o 

§ 

H 

h 

J 

< 
Z 

to 

o 

< 

u 

V) 

o 

(x 

H 

O 

Q 

f? 

U 

u< 

c; 

(x 

< 

o 

a 

z 
o 

2 

o 
u 

H 

< 

(J 

.J 

a, 

a. 

< 

u  o: 


V 

-o 

r- 

M 

a> 

»r» 

o 

m 

— * 

fsj 

■^ 

V 

k 

<r- 

r- 

«  s 
■S  E 

H 


<    " 


o 


o     o 


o     o     o 

o     r*     CO 


O 


U 


en 
U 

< 


2096 

5.  IxcREASixG  Effectiveness  of  Admixistrative  Support 

To  carry  out  the  agency's  investigating,  prosecuting,  hearing,  and 
decisionmalving  activities  effectively,  Board  members,  the  General 
Counsel,  and  other  professional  personnel  require  a  variety  of  adminis- 
trative services.  Throughout  preceding  phases  of  this  study,  the  admin- 
istrative support  furnished  each  major  segment  of  the  organization 
was  evaluated.  Needed  improvements  were  outlined.  This  fifth  chapter 
will  draw  those  previous  remarks  together  and  summarize  the  problems 
and  needed  improvements  for  each  of  the  following  major  areas  of 
administrative  support : 

1.  Programing  and  budgeting. 

2.  Collection,   analysis,   dissemination,   and   interpretation   of 
statistics. 

3.  Organization  and  methods  analysis. 

4.  Personnel  administration. 

5.  Office  and  fiscal  services. 

A.  Summary  appraisal  of  administrative  support 

Administrative  service  organizations  exist  to  help  officials  in  charge 
of  operating  activities  conduct  those  operations  more  effectively.  Ad- 
ministrative specialists  can  help  agency  officials  («)  plan  their  require- 
ments for  personnel  and  funds  and  control  the  utilization  of  those 
resources;  (&)  achieve  more  economical  and  more  effective  perform- 
ance by  improving  organizations  and  metliods  used  and  by  improving 
their  personnel  management  techniques;  and  (c)  obtam  fuller  utiliza- 
tion of  their  professional  personnel  by  relieving  them  of  the  burden 
of  performing  nonprofessional  tasks. 

THE  BASIC  PROBLEM 

The  effectiveness  of  administrative  support  depends  equally  on  ((?) 
the  degree  to  which  the  administrative  specialists  are  utilized  or  per- 
mitted to  perform  their  services;  and  (5)  the  techniques  they  select 
and  the  skill  with  which  they  apply  them. 

At  present,  the  bulk  of  the  agency's  administrative  service  activi- 
ties is  conducted  by  approximately  160  personnel  assigned  to  5 
branches  in  the  Division  of  Administration ;  namely,  10  in  the  Budget 
Branch,  8  in  the  Organization  and  Methods  Branch,  23  in  the  Statistics 
Branch,  13  in  the  Personnel  Branch,  105  in  the  Fiscal  and  Office 
Services  Branch,  and  3  in  the  Division  Director's  office. 

These  administrative  service  personnel  find  it  difficult  to  function 
as  effectively  as  they  should  or  as  they  can  despite  the  fact  that  the 
need  for  better  administrative  support  is  widespread. 

In  previous  chapters  we  cited  numerous  instances  of  needs  for  im- 
provement." Many  of  those  needs  arose  because  of  shortcomings  of 
the  administrative  service  personnel  w^ho  did  not  have  adequate  or 
appropriate  skills  or  did  not  employ  the  right  techniques  to  provide 
the  services  needed.  In  the  next  section  w^e  will  offer  suggestions  as 

^'•'  In  the  second  chapter,  for  example,  the  need  for  development  of  statements  of  responsi- 
bility for  administrative  operations  was  presented.  In  the  third  chapter,  need  for  im- 
proved budgeting  and  work  programs,  personnel  administration,  and  office  services  for  the 
field  was  discussed  (see  sec.  D).  Similarl.v.  in  the  fourth  chapter,  the  problems  of  con- 
troliing  workflow  and  managing  personnel  were  highlighted  (see  sees.  B  and  C). 
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to  how  the  administrative  personnel  can  overcome  the  shortcomings 
and  improve  their  service  activities. 

But  these  shortcominos  of  the  administrative  service  personnel  are 
not  the  basic  problem.  The  more  fundamental  problem  has  been  the 
lack  of  opportunity  for  the  administrative  service  personnel  to  per- 
form their  functions  fully.  Agency  officials  have  not  utilized  them 
oU'ectively.  This,  in  turn,  is  the  result  of  the  agency's  key  organizational 
problem  which  was  described  in  the  second  chapter;  namely,  the  con- 
flicts over  the  Board's  and  General  Counsel's  responsibilities  for  ad- 
ministrative operatioris. 

EFFECTS  ox  AGENCY  OPERATIONS 

We  see  no  need  to  trace  again  the  origin  and  development  of  this 
l>asic  problem.  It  is  sufficient  merely  to  point  out  the  effects  of  failure 
to  resolve  it. 

Failure  to  resolve  the  conflicts  and  delineate  responsibilities  has 
caused  added  conflict,  more  confusion,  and  frustration.  The  transfer 
of  the  Division  of  Administration  to  the  General  Counsel  in  August 
1958  without  simultaneously  clarifying  the  Board's  and  General 
Counsel's  responsibilities  for  administration  made  the  position  of  the 
Division  of  Administration  more  uncertain  than  it  had  been  prior 
to  the  transfer.  The  personnel  of  that  Division  have  not  enjoyed  full 
confidence  of  Board  members  and  other  officials,  hence,  their  analyses 
and  recommendations  on  administrative  matters  of  agencywide  sig- 
nificance have  not  been  fully  effective. 

Equally  important  has  been  the  impact  on  the  Board  itself.  In  recent 
weeks  the  Board  has  become  even  more  deeply  involved  in  administra- 
tive matters.  Board  members  have  spent  large  amounts  of  time  on  such 
matters  as  lengthy  review  of  proposals  for  new  regional  offices,  re- 
})pated  reviews  of  fiscal  years  1959  and  1960  budgetary  proposals,  nego- 
tiations for  expanding  the  trial  examiner  staff,  and  revnews  of  questions 
on  office  space,  promotions,  and  other  personnel  administration  mat- 
ters. The  tim.e  spent  on  these  mattei's  lias  been  largely  at  the  expense 
of  time  availal.'le  for  the  deciding  of  cases.  On  many  of  these  matters 
the  Board  has  called  upon  the  Executive  Secretary  to  make  inde- 
pendent reviews  of  the  proposals.  He,  in  turn,  has  been  handicapped 
by  lack  of  assistants  qualified  to  develop  fully  the  various  alternative 
solutions  to  these  problem.s  and  analyze  the  j)ro3  and  cons  of  each. 
The  net  result  has  been  a  widening  of  areas  of  conflicts  and  dissatis- 
faction for  all  concerned. 

ACTION    NEEDED 

The  agency  cannot  expect  to  l3ecome  fully  effective  until  the  basic 
conflict  between  the  two  "sides'" — the  Board  and  the  General  Counsel — 
is  eliminated.  Prompt  action  is  required  to  resolve  this  basic  organiza- 
tional problem.  Solution  of  this  problem  will  automatically  lay  a  solid 
foundation  for  better  utilization  of  the  Division  of  Administration  on 
behalf  of  the  entire  agency.  This,  in  turn,  can  lead  to  development  of 
the  needed  administrative  improvements  we  have  outlined  in  previous 
cliapters. 

In  the  following  section,  improvement  needs  and  opportunities  in 
each  of  the  five  major  administrative  service  areas  are  discussed. 
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B.  Itnp^'oving  adTninistratwe  services 

PROGRAMING  AND  BUDGETING 

Effective  management  of  the  agency  requires  an  orderly  system 
for  predicting  the  amount  of  work  to  be  done,  obtaining  the  resources 
needed  (e.g.,  staff,  equipment,  facilities,  travel  funds),  and  controlling 
performance  so  that  the  resources  that  have  been  made  available  are 
utilized  wisely  to  obtain  the  best  possible  service  for  the  public.  Such  a 
system  requires : 

1.  Forecasts. — To  determine  the  amount  of  work  that  will  be  avail- 
able requires,  first,  a  determination,  at  least  annually,  of  approximately 
how  many  cases  of  the  various  types  will  be  received  by  the  agency's 
field  offices.  Next,  determinations  must  be  made  as  to  how  these  cases 
are  likely  to  be  disposed  of  (e.g.,  informally,  formally) .  These  determi- 
nations wil  provide  indications  of  the  amount  of  work  to  be  processed 
at  each  major  stage  in  the  agency  (e.g.,  field  offices,  General  Counsel's 
Office,  trial  examiners.  Board  member  offices).  Accurate  forecasting 
requires  indentification  of  the  factors  that  will  affect  agency  work- 
load, regular  collection  of  data  on  those  factors,  and  analysis  and 
interpretation  of  the  data  collected. 

2.  Goals  and  alloioances. — After  the  forecasts  have  established  the 
amount  of  work  to  be  done,  the  agency  must  determine  how  much  man- 
power it  will  require.  To  do  this,  it  must  have  some  reasonable  goals 
or  allowances  as  to  how  fast  the  cases  should  be  processed  and  how 
many  man-hours  are  required  at  each  major  step. 

3.  Budget  and  work  'programs. — To  the  forecasts  of  how  much  work 
will  be  available  the  agency  should  add  the  amount  of  work  already 
on  hand.  Then,  it  can  determine  where  it  wants  to  be  or  should  be  at 
tlie  end  of  the  year,  and  using  the  goals  and  allowances,  determine 
the  number  of  people  and  other  resources  required  to  accomplish  its 
objectives.  Tliese  determinations  provide  the  basis  for  development 
of  budget  requests.  The  budgets,  when  approved,  provide  the  bases 
for  distributing  resources  and  developing  work  programs.  Tliese,  in 
turn,  provide  guides  to  each  responsible  operating  official  at  every 
level  in  managing  tlie  unit  or  units  for  which  he  is  responsible.  By 
means  of  Imdgets  ajid  work  programs  he  should  know  how  much  work 
his  organization  will  be  exepected  to  accomplish,  when  or  how  fast  he 
is  expected  to  accom]3lish  it,  and  what  resources  he  will  have  to  do  it. 
And  if  lie  has  actuallv  participated  in  establishing  his  program,  he  is 
more  likely  to  regard  it  as  a  realistic  and  challenging  objective  which  lie 
is  obliged  to  attain. 

4.  Control  reports. — Periodically  each  official  (unit  supervisor 
throuTli  General  Counsel  and  Board  Cliairman)  should  know  hoAv 
well  the  orofanization  for  which  he  is  responsible  is  performing  in  re- 
lation to  his  work  program.  Only  by  being  able  to  check  periodically 
will  he  know  when  and  where  corrective  action  is  necessary. 

We  recognize  full  well  tlipt  tlie  work  of  thr^  National  Labor  Relations 
Board  is  not  routine  and  repetitive  and  consequentlv  cannot  be 
governed  ri.q-idlv  like  the  woi'k  on  an  ns?ernbly  line.  Nevertlieless.  it 
is  susceptible  to  some  degree  of  control.  Good  advance  ]:)lanning, 
careful  supervision,  and  close  coordination  of  all  major  segments  of 
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the  agency  will  enable  the  agency  to  perform  more  effectively.  This 
in  turn  will  require  full  and  active  participation  of  operating  officials 
at  all  levels,  not  only  the  budget  staff  specialists. 

(a)  Present  methods 

At  present,  programing  and  budgeting  in  the  agency  are  centered 
in  the  Budget  Branch  of  the  Division  of  Administration.  That  Branch 
produces  complete  and  technically  sound  budget  documents.  But  these, 
as  we  have  previously  pointed  out,  are  not  well  utilized  or  wholly  ac- 
cepted and  supported  by  key  officials  of  the  agency. 

As  a  result,  the  agency  has  not  been  able  in  recent  years  to  present 
well-considered  plans  and  objectives  to  the  Bureau  of  the  Budget  and 
to  the  Congress.  The  agency's  l^udgets  liave  not  been  consistently  or 
vigorously  defended  bj^  its  key  officials. 

In  major  part,  this  reflects  the  agency's  key  organizational  prob- 
lems— the  conflict  over  relative  responsibilities  of  the  Board  and 
General  Counsel.  There  is  no  need  to  dwell  on  this  again. 

However,  it  is  also  due  in  part  to  shortcomings  in  the  programing 
and  budgeting  system  itself  which  have  been  discussed  somewhat 
piecemeal  in  preceding  reports.  In  essence,  the  previous  discussions  of 
the  system  add  up  to  the  following  criticisms : 

1.  Forecasts  have  varied  in  accuracy  and  techniques  einployed  are 
orude^  consequently  many  officials  lack  confidence  in  ths7n. 

2.  Goals  and  allowances,  as  reasonable  measures  relating  personnel 
required,  to  icorJdoad  at  each  major  stage  of  processing  and,  as  stand- 
dards  of  perfonnance  have  not  been  agreed  upon  and  estahlished. — 
Therefore,  the  Budget  Branch  simply  estimates  future  productivity 
on  the  basis  of  i^ast  results  and,  foi-  the  most  part,  adds  its  own  estimate 
of  what  additional  productivity  can  be  achieved.  Thus,  that  Branch, 
in  effect,  establishes  the  agencj^'s  goals  and  objectives  rather  than  the 
agency's  key  operaing  officials. 

3.  No  effective  means  have  been  established  for  relating  the  prepara- 
tion of  the  budget  to  the  preparation  of  integrated  work  plans  for  each 
major  segment  of  the  agency. — Many  key  officials,  regional  directors 
for  example,  do  not  participate  in  work  planning.  Those  that  do  en- 
gage in  planning  do  not  coordinate  their  activities  well  to  insure  well- 
integrated  plans  for  all  segments  of  the  agency. 

The  fiscal  year  1959  budget,  for  example,  called  for  aa:encywide 
expansion  to  expedite  processing,  handle  expanded  workload,  and 
extend  the  Board's  jurisdiction  standards.  This  required  well-coordi- 
nated planning  throughout  the  agency.  The  planned  expansion  has  not 
been  well  coordinated,  however.  The  General  Counsel  took  steps  early 
in  the  fiscal  year  to  expand  the  field  organization  and  his  own  office. 
Some  of  these  steps  (e.g.,  establishment  of  additional  regional  offices) 
have  not  yet  been  approved  by  the  Board.  Consequently,  the  plans  for 
the  field  have  been  only  partially  implemented.  Board  members  in- 
creased their  own  staffs.  But  no  plans  for  expanding  the  vital  link  be- 
tween the  field  and  the  Board — the  trial  examiners — were  developed  or 
ao-reed  upon  until  late  November.  The  impact  of  this  lack  of  coordina- 
tion is  not  yet  easily  discernible,  but  it  is  quite  likely  that  imbalances 
in  capacity  will  become  apparent.  Faster  processing  of  cases  by  the 
field  will  likely  be  offset  by  slower  processing;  in  subsequent  steos  with 
the  net  result  that  overall  processing  time  will  not  be  reduced.  In  fact, 
it  may  increase. 
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4.  An  adequate  system,  of  control  reports  has  not  been  developed. — 
Witliout  agreed-upon  work  programs  and  performance  standards  it  is 
difficult  to  measure  progress  and  performance  objectively  for  any 
segment  of  tlie  agency's  organization — for  a  regional  office,  for  the 
field  overall,  for  a  division  in  Washington,  for  a  Board  member's  office, 
for  a  group  of  professionals,  for  an  individual,  or  for  the  entire 
agency.  Consequently,  evaluation  at  every  level  and  for  every  function 
tends  to  be  subjective.  Reports  that  are  provided  show  little  or  noth- 
ing in  terms  of  progress  toward  agency  goals  or  performnace  in 
relation  to  accepted  agency  standards.  Each  official  simply  interprets 
the  data  largely  according  to  his  own  dictates.  Questions  about  good 
or  bad  performance  become  simple  matters  for  debate  rather  than  a 
springboard  for  intiating  rewarding  or  corrective  action. 

( h )  Needed  improvements 

Substantial  improvements  are  needed.  Key  officials  must  support 
and  work  with  administrative  specialists  to  develop  an  improved  pro- 
gi'amingand  budsretino- system.  More  specifically  : 

1.  Goals  and  allowances  should  be  established  and  made  known  to 
all  operating  officials.  Reasonable  times  for  processing  in  each  step 
should  be  agreed  upon.  Allowances  or  standards  that  will  relate  man- 
power required  to  the  work  to  be  done  should  be  developed. 

2.  Forecasting  techniques  should  ))e  sharpened.  Factors  that  aifect 
agency  workload  should  be  identified.  Ari-angements  should  be  made 
for  compiling  data  on  these  factors.  Key  officials  should  be  taught  how 
to  use  the  data  in  forecasting  workload. 

3.  Responsibilities  for  developing  work  programs  and  budgets 
should  be  defined.  Regional  directors  and  key  officials  in  Washington 
should  participate  in  the  development  of  these  plans.  Thev  should 
know  their  responsibilities  for  preparing  and  carrying  out  the  plans. 

4.  Impi^oved  control  reports  should  be  designed  to  show  each  respon- 
sible official  periodically  the  progress  and  performance  of  his  unit  in 
relation  to  his  program. 

These  are  steps  that  cannot  be  carried  out  by  the  administrative 
service  specialists  alone.  They  will  need  the  full  support  and  help  of 
officials  throughout  the  agency. 

STATISTICS,  AN  AID  TO  3IAXAGEMENT  DECISIONS 

The  collection,  analvsis.  and  reporting  of  statistics  are  of  primarv 
importance  to  all  officials  in  the  agency  responsible  for  investigating, 
prosecuting,  hearing,  and  decidinrr  cases.  Sound  and  easily  u.nderstood 
statistical  data  arc  essential  to  efi'ective  conti'ol  of  day-to-day  opera- 
tions as  well  as  to  planning  of  necessary  changes  in  organization, 
policies,  and  facilities.  Good  statistics  can  aid  in  the  analysis  and 
resolution  of  such  vital  questions  concernin.q;  future  courses  of  action 
as  the  feasibility  of  opening  new  regional  offi.ces,  the  determination  of 
appropriate  size  of  the  personnel  complement,  and  ascertaining  rela- 
tive effectiveness  of  alternative  processing  procedures  and  methods. 

( a )  Present meth od 

The  Statistics  Branch  in  the  Division  of  Administration  provides 
agency  officials  with  their  major  source  of  statistical  data  and  reports. 
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This  Branch  has  S.*^  employees  avIio  receive  reports,  forms,  and  data 
from  the  field  and  Washinrrton  offices,  i-ecord  and  summarize  the  data 
received,  publish  a  number  of  regular  lecurring  statistical  reports,  and 
prepare  special  summaries  on  request.  The  regular  reports  include 
tabulations  of  data  such  as  case  intake,  pending  load,  elapsed  time,  and 
units  produced.  The  special  summaries  generally  deal  with  more  in- 
tensive analyses  of  particular  workload  problems. 

In  addition  to  the  data  collected  and  the  reports  prepared  by  the 
Statistics  Branch,  chiefs  of  other  units  through  the  agency  collect  addi- 
tional data  that  are  particularly  significant  to  their  own  units'  opera- 
tions. For  example,  the  Enforcement  Branch  keeps  a  record  of  the 
percentage  of  Board  decisions  requiring  enforcement  action  and  the 
"won-lost"  record  of  the  Board  cases  in  the  courts.  The  executive 
secretary's  office  records  elapsed  time  for  major  phases  of  case  handling 
for  Board  decisions  and  issues  montlily  summaries  of  elapsed  time 
and  pending  load.  Most  regional  offices  maintain  a  number  of  records 
on  their  own  production  and  pending  load. 

The  Statistics  Branch  cui-rently  has  available  or  can  produce  a 
wealth  of  statistical  data;  but  they  are  not  being  utilized  effectively 
by  the  agency.  Most  of  the  data  that  ai-e  meaningful  for  operating 
officials  come  either  from  their  own  informal  records  or  from  special 
tabulations  by  the  Statistics  Branch.  The  regularly  recurring  reports 
of  the  Statistics  Branch  are  not  well  utilized  because  key  operating 
personnel  are  not  fully  informed  on  their  content  or  "makeup."  jMore- 
over,  the  reports  tliemselves  are  primarily  summaries  of  historical  data. 
They  are  not  control  reports.  They  do  not  ])i]ipoint  where  trouble  is 
developing  or  where  performance  is  not  going  according  to  plan; 
thus,  the  entire  job  of  interpreting  trends  or  judging  good  and  bad  per- 
formance is  left  to  each  individual  official. 

The  statistics  compiled  and  used  by  various  officials  of  the  agency 
do  not  follow  standard  or  uniform  definitions.  For  example,  the  Execu- 
tive Secretary's  office  records  elapsed  time  in  the  major  stages  for  those 
cases  which  are  before  the  Board  for  decision.  Each  month  it  sum- 
marizes the  time  elapsed  on  the  cases  on  which  decisions  were  issued. 
The  Statistics  Branch,  on  the  other  harul.  i-eports  average  elapsed 
time  on  all  cases  in  each  of  the  major  stages  of  processing  during  the 
month.  In  effect,  it  reports  on  "work  in  process''  as  well  as  the  completed 
work.  These  two  methods  produce  different  figures  which  result  in 
different  interpretations  by  the  staff  and  operating  officials  or  require 
lenirthy  reconciliations.  Both  sets  of  figures  are  accurate,  but  the 
differences  in  content  and  definitions  used  cause  trouble,  an<l  the  Statis- 
tics Branch  does  not  take  the  initiative  to  reconcile  the  differences  or 
interpret  the  variations.  Similarly,  production  reports  prepared  in 
some  regional  offices  do  not  compare  exactlv  with  reports  on  case  com- 
pletions prepared  by  the  Statistics  Branch  because  of  differences  in 
definitions  used  for  closed  cases. 

In  summary,  then,  statistical  services  currently  suffer  from  the  fol- 
lowino-  shortcomings : 

1.  The  users  of  the  reports  have  not  had  adecjuate  opportunity  to  es- 
tablish the  types  of  information  they  want  covered  in  the  reports,  nor 
have  they  adequaely  defined  the  goals  or  objectives  against  which  they 
want  progress  and  performance  measured. 
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2.  The  reports  now  circulated  from  the  Statistics  Branch,  as  a 
result,  simply  present  summaries  of  data  and  do  not  highlight  signifi- 
cant trends  or  areas  needing  attention  and  corrective  action. 

3.  Data  collected  and  reported  by  various  units  in  the  agency  do  not 
follow  uniform  definitions;  hence,  interpretations  may  conflict  or  be 
inconsistent. 

4.  The  Statistics  Branch  personnel  do  not  participate  with  or  aid 
operating  officials  adequately  in  identifying  their  needs  or  in  interpret- 
ing results. 

5.  Statistics  Branch  personnel  do  not  continually  evaluate  their  own 
products  in  terms  of  the  needs  of  the  officials  they  are  serving.  They 
have  not  persistently  sought  out  suggestions  from  operating  officials 
designed  to  improve  the  service. 

( h )  Steps  for  irnproving  statistical  operations 

To  develop  a  statistical  system  that  will  more  effectively  serve  the 
needs  of  the  agency,  we  recommend  that  the  Chief  of  the  Statistics 
Branch — 

1.  Take  steps  to  become  more  familiar  with  field  and  Washington 
office  operations  and,  hence,  the  informational  needs  of  the  agency.  A 
first  step  in  this  direction  would  be  to  review  all  the  informal  reports 
now  being  produced  and  to  discuss  with  the  various  division  and 
branch  heads  what  revisions  might  be  made  in  the  regular  reports  to 
provide  the  information  in  a  more  meaningful  and  useful  form.  This 
step  would  allow  the  Chief  of  Administrative  Statistics  Branch  to 
become  familiar  with  the  opei-ations  and  statistical  needs  of  the  various 
officials  in  the  agency.  At  the  same  time,  this  would  allow  him  to 
point  out  the  source  of  the  figures  currently  being  used  and  how  they 
are  compiled  and  summarized;  it  would  also  help  him  know  what  is 
needed  to  sharpen  definitions  of  statistical  terms  now  in  use. 

2.  Work  with  budget  and  operating  officials  to  improve  forecasting. 
Factors  affecting  workload  will  have  to  be  identified.  Statistics  Branch 
personnel  should  be  able  to  assist  in  defining  data  needed  as  v^^ell  as  in 
locating  sources  and  designing  methods  for  collecting  and  analj'zing 
these  data  economically. 

3.  Develop  new  statistical  reports  that  will  show,  in  addition  to  the 
historical  summaries,  progress  against  plans  and  goals  or  objectives. 
In  the  preceding  part  on  programing  and  budgeting  we  pointed  out 
the  need  for  better  control  reports.  These  reports  should  highlight,  for 
example,  when  and  where  perform.ance  is  exceeding  or  falling  behind 
establiphed  goals,  that  is:  is  intake  exceeding  estimates?  Where?  Are 
cases  being  processed  on  schedule?  If  behind,  where?  By  how  much 
are  elapsed  time  targets  being  exceeded  or  being  missed?  Such  reports 
will  be  an  integrated  part  of  the  agency's  programing  and  budgeting 
system. 

ORGANIZATION  AND  METHODS  ANALYSIS  SERVICES 

The  Organization  and  Methods  Branch  of  the  Division  of  Adminis- 
tration currently  off ei-s  a  variety  of  services.  The  staff",  consisting  of  the 
Branch  Chief,  two  analysts,  and  five  clerical  personnel,  conducts  a 
number  of  relatively  routine  continuing  programs  such  as  the  control 
of  forms,  the  issuance  of  revisions  to  the  field  procedures  manual,  and 
the  preparation  of  charts  and  graphs  on  request. 
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More  important,  they  can  and  have  in  the  past  provided  vahiable 
services  over  and  above  the  continuing  relatively  routine  program; 
they  have  served  on  special  studies  and  analyses  of  management  prob- 
lems. For  example,  they  were  primarily  responsible  for  the  design  of 
the  legal  assistant  time  study  conducted  in  1957 ;  they  are  currently  in 
tlie  process  of  analyzing  results.  They  have  been  active  in  the  develop- 
ment of  uniform  clerical  procedures  and  staffing  patterns  and  the  prep- 
aration of  a  clerical  manual.  Most  recently  they  participated  in  the 
analysis  of  workload  in  regional  offices  conducted  in  September  and 
October  1958  at  the  behest  of  the  Bureau  of  the  Budget.  In  addition, 
the  Chief  of  the  Branch  is  consulted  from  time  to  time  on  matters  re- 
laing  to  agency  operating  programs,  budgets,  organization,  and  staffing 
plans. 

The  Branch  enjoys  a  reputation  for  competent  work. 

Unfortunately,  however,  it  has  been  utilized  spasmodically  at  best 
on  its  more  important  area  of  activity — the  special  analyses  of  perplex- 
ing management  problems  related  to  the  agency's  organization  and 
methods.  Between  1955  and  1958  Branch  personnel  were  prohibited 
from  analyzing  operations  in  the  field.  Their  work  on  field  problems 
was  done  primarily  on  sj^ecific  request  from  and  through  the  Division 
of  Operations.  Despite  the  handicap  of  denial  of  direct  access  to  the 
field,  they  made  sound  contributions  on  such  matters  as  the  develop- 
ment of  the  field  inspection  program,  compilation  of  regional-director- 
delegated  authorities,  preparation  of  plans  for  establishment  of  the 
Tampa  office,  and  the  issuance  of  the  field  case-handling  manual. 

During  this  period  they  were  permitted  direct  contact  with  Board 
and  trial  examiner  operations.  As  a  result,  they  were  in  a  position  to 
make  continuing  helpful  contributions  to  Board  member  office  opera- 
tions in  Washington  through  participation  in  such  activities  as  the 
legal  assistant  time  study  and  through  direct  consultation  with  Board 
"side"  officials. 

Our  previous  presentations  on  Board-General  Counsel  relationships 
and  on  field  and  Board  activities  abound  with  examples  of  the  need  for 
more  organization  and  methods  analysis  services.  The  report  on  Board- 
General  Counsel  relationships,  for  example,  calls  for  the  development 
of  detailed  statements  covering  relative  responsibilities  of  the  Board 
and  General  Counsel  for  handling  matters  of  organization,  program 
development,  budgeting,  operating  procedures,  personnel  administra- 
tion, and  reporting.  The  Organization  and  Methods  Branch  could  pro- 
vide invaluable  staff  service  in  developing  such  statements. 

Similarly,  in  the  report  on  improving  field  operations,  the  needs  for 
evaluating  alternative  methods,  enunciating  uniform  methods  to  be 
employed,  conducting  a  field  time  study  to  determine  most  economical 
methods  and  establish  standards  or  guidelines  for  measuring  perform- 
ance, and  providing  techniques  for  controlling  field  performance  were 
pointed  out.  Similar  needs  were  pointed  out  in  the  report  on  the  Board's 
decisionmaking  processes.  The  Organization  and  Methods  Branch  can 
provide  valuable  assistance  in  solving  all  these  and  similar  problems 
that  will  arise  in  the  future. 

The  Branch  should  be  given  an  opportunity  to  serve  all  elements  of 
the  agency.  All  key  officials  of  the  agency  must  be  encouraged  to  estab- 
lish continuing  relationships  with  the  Branch  and  to  call  for  its  serv- 
ices. At  the  same  time,  the  Chief  of  the  Branch  should  develop  a  list  of 
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projects  which  his  Branch  can  undertake  (this  report  provides  ample 
material  for  development  of  the  list) .  He  should  then  prepare  plans 
and  a  timetable  for  commencement  and  completion  of  the  projects  and, 
working  through  the  Director  of  the  Division  of  Administration,  ob- 
tain agreement  from  the  Chairman  of  the  Board,  the  General  Counsel, 
and  other  key  officials  on  these  plans. 

PERSOXNEL    ADMINISTRATION 

Approximately  80  percent  of  every  dollar  spent  by  the  agency  is  for 
personnel.  The  agency's  most  important  asset  is  its  people.  The  degree 
of  success  which  the  agency  attains  in  developing  and  administering 
personnel  programs,  in  large  measure,  will  control  the  quality  of  work 
performed  by  the  agency  as  well  as  the  economy  with  which  that  work 
is  performed. 

(a)  Present  personnel  programs 

The  Personnel  Branch  at  present  serves  primarily  to  process  and 
maintain  personnel  records,  provide  routine  information  and  assist- 
ance on  personnel  matters,  and  insure  that  applicable  civil  service  and 
other  personnel  regulations  are  disseminated  and  complied  with.  As  a 
result,  the  agency  lacks  effective  agencywide  recruiting,  training,  and 
advancement  programs. 

The  Personnel  Branch  classifies  all  jobs — new  jobs  when  established 
and  existing  jobs  that  may  be  changed.  Annually  the  Branch  distrib- 
utes questionnaires  to  supervisors  to  record  changes  in  position  descrip- 
tions. This  job  is  done  by  the  supervisors  with  varying  degrees  of 
interest — hence,  com))leteness  and  uniformity  vary  considerably.  The 
office  is  also  consulted  upon  the  necessary  requirements  for  promotion 
of  specific  individuals  throughout  the  agency.  Upon  request,  the 
Branch  will  then  reevaluate  position  descriptions  and  the  individuals' 
respective  grades. 

The  Personnel  Branch  is  also  responsible  for  recruiting  professional 
and  clerical  employees.  Initially  it  interviews  those  applicants  who 
walk  in  but  no  active  recruitment  program  exists.  As  a  result,  operat- 
ing officials  do  most  of  their  own  professional  recruiting.  Once  the 
Division  of  Operations,  the  Division  of  Law,  or  a  Board  member's 
office  has  recruited  a  candidate  the  personnel  offices  processes  all  tlie 
necessarv  forms.  From  July  1  through  November  1958,  the  agency 
recruited  313  new  personnel;  163  professionals,  28  law  clerks,  and  122 
clericals.  Roughly  80  ]:)ercent  of  these  additional  personnel  were  hired 
for  the  field  offices.  These  were  recruited,  for  the  most  part,  by  the 
Division  of  Operations  or  regional  director.  The  remainder,  particu- 
larly the  professionals,  were  recruited  b}-  Board  members  or  key  oper- 
ating officials  in  the  agencv.  The  Personnel  Branch  recruited  a  rela- 
ti  velv  small  number  of  clericals. 

The  Personnel  Branch  has  relatively  little  influence  over  the  devel- 
opment of  the  agency's  personnel  once  they  have  been  employed.  It 
insures  that  each  employee  receives  an  annual  performance  review  and 
that  this  review  is  duly  filed.  But  it  has  done  relatively  little  to  insure 
tliat  these  reviews  are  made  against  uniform  performance  standards. 
Nor  does  it  seek  out  opj^ortunities  to  help  ODeratino;  officia-s  solve 
knotty  personnel  problems  that  arise  bv  taking  tlie  initiative  to  suggest 
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transfers,  reassigiiments,  disciplinary  action,  or  further  development 
of  individual  employees. 

No  training  programs  have  been  developed  by  the  Branch  despite 
the  need  for  training  new  professionals  and  supervisors  (see  ch.  ->).  As 
a  result,  operating  officials  have  had  to  conduct  their  own  training.  In 
the  past,  this  was  done  primarily  on  a  master-apprentice  basis  for  new 
employees,  but  recently  a  formal  classroom  training  program  for  new 
employees  was  developed  under  the  direction  of  an  assistant  to  the 
General  Counsel.  To  date,  three  4- week  sessions  have  been  conducted 
with  worthwhile  results  for  approximately  150  new  professional  em- 
ployees. The  need  for  training  supervisor  and  further  development  of 
the  existing  professional  staif  remains. 

{b)  Essential  elements  of  a  more  effective  personnel  frogram 

The  agency's  primary  personnel  administration  need  is  for  a  basic 
career  development  program  that  would  first  identify  the  personnel 
needs  of  the  agency  in  relation  to  the  tasks  to  be  done ;  then,  in  relation 
to  those  personnel  needs,  recruit  the  best  possible  applicants,  pro^'ide 
for  regular,  meaningful  performance  reviews  leading  to  corrective 
training  or  further  development  of  the  individuals,  promotion  of  the 
best  qualified  candidates  through  a  series  of  identified  promotion  pat- 
terns, and  finally,  where  necessary,  the  transfer  or  dismissal  of  person- 
nel who  fail  to  meet  the  standards.  Three  basic  steps  leading  to  the 
development  of  such  a  career  development  program  are : 

1.  Determimng  the  ogency''s  personnel  needs. — This  step  will  in- 
volve the  listing  of  the  dilTerent  categories  of  job  skills  or  abilities  re- 
quired to  perform  all  the  tasks  necessary  to  the  successful  accomplish- 
ment of  the  agency's  mission.  After  the  needed  job  skills  are  categorized 
in  broad  groupings,  it  will  then  be  necessary  to  determine  the  types  of 
individuals  tliat  can  best  supply  these  skills.  This  involves  a  considera- 
tion of  educational  background,  past  work  experience,  and  pei-sonality 
traits  in  relation  to  each  of  the  major  categories  and  a  determination 
of  the  minimum  prerequisites. 

2.  Estahllsliing  the  quantitative  personnel  needs. — This  step  re- 
quires workload  estimates  in  each  of  the  major  units  of  the  agency  and 
relating  the  estimates  to  the  staffing  pattern  required  based  on  estab- 
lished performance  standards  (see  step  No.  3)  and  case  handling  goals 
or  targets. 

3.  Estdblisliing  performance  standards. — An  effective  career  de- 
velopment program  must  be  undergirded  by  some  basic  work  perform- 
ance standards  or  guidelines  that  establish  the  quantity  and  quality  of 
work  an  individual  may  be  expected  to  perform.  In  the  previous  chap- 
ter on  Board  decisionmaking  we  suggested  a  procedure  for  deter- 
mining quantity  performance  criteria  for  legal  assistants.  The  type  of 
criteria  or  standards  suggested  in  that  chapter  must  be  developed  for 
personnel  involved  in  each  major  stage  of  the  case  handling  process. 
Unless  the  agency  is  equipped  with  a  device  for  objectively  and  uni- 
formly evaluating  the  quantity  and  quality  of  w^ork  turned  out  by  its 
people,  the  development  of  its  personnel  cannot  be  done  effectively  on 
a  uniform  and  objective  agency  wide  basis. 

These  three  basic  steps  will  answer  the  questions — what  kind  of 
people  the  NLRB  is  looking  for;  how  many;  and  finally,  how  the 
agency  expects  them  to  perform.  With  this  basic  laiowledge  the  agency 


2106 

can  tlien  proceed  to  the  development  of  the  following  types  of  positive 
personnel  programs : 

(ff)  Recruit'mg. — A  program  that  indicates  specificall}^  how  many  of 
each  type  of  personnel  are  to  'bo  recruited  in  the  next  year.  Tlie  pro- 
gram should  assign  responsibility  to  specific  individuals  in  the  orga- 
nization for  making  contact  with  personnel  sources,  for  interviewing 
and  evaluating  the  candidates,  and  for  final  selection. 

ih)  Tramhia. — A  program  that  outlines  the  individuals  to  be 
trained,  w^hat  the  subject  matters  will  be,  and  who  will  give  the  train- 
ijig.  The  pi'ogram  should  also  outline  what  types  of  training  or  de- 
velopment is  expected  of  the  indiAndual  on  his  own  or  as  part  of  a  per- 
sonal career  development  program.  To  develop  and  sponsor  this  pro- 
gram, the  Division  of  Administration  will  need  to  add  a  new  training 
unit.  This  logically  could  be  developed  by  traiisf erring  the  training 
officer  now  reporting  directly  to  the  General  Counsel  to  the  Division 
and  buiidiiig  the  necessary  staff  around  him. 

{c)  E'valnating  and  ^^romothig. — K  program  that  will  specify  how 
often  each  individual  will  be  evaluatecl  and  the  standards  to  be  used. 
Tlie  program  should  indicate  tlie  normal  patterns  of  advancement 
within  tiie  agency  for  those  individuals  receiving  outstanding  per- 
formance evaluations.^*^ 

(5)  Transferring^  demoting^  and  dismissal  fyrograrti. — This  pro- 
gram is  related  to  (c)  above.  That  is,  it  should  specify  the  require- 
ments for  transfer  from  one  position  to  another  for  further  develop- 
ment of  individuals  or  for  relief  of  specific  personnel  problems.  It 
should  outline  minimum  requirements  necessary  to  avoid  demotions 
or  dismissals.  In  cases  where  dismissal  is  necessary  it  should  make  pro- 
\dsion  for  various  outcounseling  services. 

These  steps,  if  successfully  carried  out,  will  provide  answers  to  the 
needs  outlined  in  previous  reports.  For  example,  in  chapter  3  on  "Field 
Operations''  we  discussed  the  difficulties  arising  from  the  lack  of  any 
clearly  defined  ratio  between  examiners  and  attorneys  in  the  field 
offices.  The  recruiting  program  we  suggest  would  provide  a  vehicle  for 
a  definite  statement  and  place  of  action  on  the  number  and  types  of 
personnel  to  be  recruited,  hence,  allaying  much  of  the  unrest  that  now 
exists  in  the  regional  offices.  In  that  same  chapter  we  noted  the  lack  of 
any  investigative  training  for  new  attorneys.  This  deficiency  would  be 
overcome  by  the  development  of  a  field  professional  training  program 
that  puts  tlie  emphasis  on  the  essential  techniques  of  investigation. 
These  are  only  two  examples  of  the  need  for  developing  and  carrying 
out  the  above-described  programs.  There  are  many  others,  as  pointed 
out  in  the  chapters  on  "Field  Operations"  and  on  "Operation  and  Ad- 
ministration of  the  Board  Members'  Offices." 

(c)  Imqdementation  of  recommended  'personnel  programs 

Responsibility  for  gaining  implementation  of  the  type  of  programs 
we  suggest  should  be  squarely  fixed  on  the  personnel  officer,  Division 
of  Administration.  It  is  his  responsibility  to  conceive  the  needed  pro- 
grams, to  work  out  the  programs,  to  present  them  for  approval,  and 
to  insure  their  successful  execution. 

''"  A  pood  start  has  recently  been  made  on  this  program.  The  Director  of  the  Division 
of  Administration  has  designed  a  niprit  promotion  program  to  cover  slightly  more  than 
one-half  the  personnel  of  the  agency  which  is  proposed  for  adoption  In  January  1959. 
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"We  haA'e  siig:gested  the  basic  preliminary  steps  to  be  undertaken; 
namely,  develop  the  qualitative  needs  of  the  agency,  then  the  quan- 
titative, and  finally,  establish  performance  standards.  The  personnel 
officer  should  assist  in  the  undertakinir  of  these  preliminary  steps  with 
operating  personnel  on  both  the  Board  an_d  General  Counsel's  staffs. 
Once  these  three  basic  steps  are  underway-,  the  personnel  officer  Avill  be 
in  a  position  to  begin  development  of  the  specific  personnel  programs 
suggested  in  the  preceding  section. 

Ill  developing  tlie  programs  we  recommend  the  following  principles 
to  guide  the  personnel  officer : 

1.  Personnel  Branch  must  demonstrate  to  o^yeratmg  o'/JrciaJs  the 
necessity  and  importance  of  the  various  programs  it  promotes. — A 
staff  unit  is  not  in  existence  to  further  its  own  organizational  goals — 
its  primary  purpose  is  to  facilitate  attainment  of  agency  goals  by  pro- 
viding operators  vrith  specialized  assistance.  The  approach  must  not 
be  that  operating  people  do  not  understand  personnel  problems  but 
rather  how  can  the  Personnel  Branch  assist  the  operating  staff  in 
their  day-to-day  work  by  providing  specialized  personnel  services. 
This  approach  is  not  evident.  It  has  hindered  the  effective  use  of  the 
Personnel  Branch  by  the  operating  divisions. 

2.  Specl-fic  programs  must  he  developed  aiul  '■''sold''''  to  the  operating 
staff. — The  programs  we  have  recommended  in  this  section  will  not 
come  into  being  automatically.  In  short,  they  must  be  carefully  de- 
signed and  then  "sold''  to  the  key  officials  of  the  agency.  Thus,  first 
steps  must  be  taken  b}^  the  Personnel  Branch  to  develop  and  present 
the  need  for  the  programs.  Alternative  solutions  or  programs  may  be 
necessary  in  many  instances  after  agreement  on  goal  or  purpose  of  pro- 
gram is  reached.  In  any  event,  it  is  the  primary  responsibility  of  the 
Personnel  Branch  to  conceive  the  types  of  programs  needed,  develop 
these,  sell  their  need  to  the  key  officials,  and  be  responsible  for  their 
execution  and  followup. 

FISCAL.   AND    OFFICE    SERVICES 

The  acbninistrative  officer,  under  the  Director  of  the  Administration 
Division,  is  responsible  for  the  following  functions :  fiscal  accounting, 
procurement  and  supply,  records  and  communications,  and  editorial, 
library,  reproduction,  and  stenographic  services.  These  functions,  for 
the  most  part,  are  perfonned  efficiently  and  support  the  w^ork  of  the 
professionals  whom  they  serve.  However,  three  functions  within  the 
office  services  area  present  problems.  These  are  {a)  duplications  in  fil- 
ing, (6)  inconveniences  in  location  and  layout  of  office  space,  and  (c) 
inefficiencies  in  utilization  of  stenographic  services. 

{a)  Duplicate  fling  systems 

Two  major  filing  systems  are  now  being  maintained  by  the  agency. 
The  first  is  maintained  in  the  Records  and  Communications  Unit 
under  the  administrative  officer.  It  contains  two  files  for  each  case — 
formal  and  informal.  The  formal  file  includes  the  official  documents 
executed  in  the  processing  of  a  case  (e.g.,  complaints,  notices  of  hear- 
ings, intermediate  reports) .  This  formal  file  is  a  matter  of  public  rec- 
ord and  may  be  used  by  any  employee  of  the  agency  or  by  the  public. 
The  informal  file,  as  the  title  implies,  includes  matters  which  are  not 
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of  pul)lic  record  (e.g.,  documents  received  prior  to  hearing,  interoffice 
correspondence,  notes  of  investigators  and  trial  attorneys).  I^egal  as- 
sistants and  trial  examinei-s  are  not  permitted  access  to  the  informal 
files  to  insure  that  in  their  decisionmaking  activities  they  are  not  in- 
fluenced by  unofficial  material  generated  during  the  investigating  and 
prosecuting  stages. 

The  second  system  is  maintained  by  the  Office  of  the  General  Coun- 
sel for  his  use  and  that  of  his  staff.  It  includes  both  informal  material 
prepared  in  the  field  and  in  Washington  and  formal  documents  pre- 
pared by  the  General  Counsel  "side"  and  the  Board  "side"  (e.g.,  the 
complaints,  notices  of  hearings,  intermediate  reports) . 

These  tv.o  filing  systems  overlap  or  duplicate  one  another.  By 
establishing  the  second  filing  system,  the  General  Comisel  and  his  staff 
have  obtained  a  filing  service  that  is  faster  and  immediately  responsive 
to  their  needs.  Files  are  no  longer  retained  in  individual  attorneys' 
offices;  they  are  returned  to  the  nearby  fde  room  right  after  use  so  they 
will  be  availal)le  for  others  who  need  them.  However,  this  improved 
service  has  added  to  the  cost  of  services;  it  has  required  the  addition 
of  an  extra  filing  room  occupying  650  square  feet  of  valuable  office 
space.  It  requires  the  preparation  of  extra  copies  of  documents  (for 
filing  in  central  files  and  in  General  Counsel  files).  Two  additional  fil- 
ing clerks  have  been  added.^'  No  offsetting  savings  have  been  realized 
in  reducing  clerical  staffs  or  filing  space  in  the  central  files  or  the  di- 
visions and  units  being  served  by  the  General  Counsel  files.  In  addi- 
tion, the  creation  of  these  extra  files  makes  it  difficult  to  maintain  com- 
plete records  of  a  case  in  the  central  informal  and  formal  files.  Also, 
the  distinction  between  the  informal  file  maintained  in  the  central  file 
room  and  the  General  Counsel  file  is  not  clear;  this  raises  questions 
concerning  the  rights  of  Board  mem.bers,  the  Executive  Secretary,  the 
Solicitor,  and  their  staffs,  to  use  the  General  Counsel  files. 

With  the  recent  transfer  of  the  Division  of  Administration  to  the 
General  Counsel,  it  appears  that  these  problems  could  easily  be  over- 
come by  the  General  Counsel  taking  the  following  steps : 

1.  Redefine  the  types  of  materials  to  be  included  in  the  informal 
files;  maintain  these  documents  in  the  central  unit's  informal  files; 
eliminate  the  General  Counsel's  informal  files. 

2.  Prepare  a  list  of  pei-sonnel  to  be  authorized  access  to  the  informal 
files  and  enforce  the  limitations ;  publicize  procedures  to  be  followed 
to  insure  that  service  is  equally  responsive  to  all.  To  insure  responsive 
service  to  all,  it  may  prove  necessary  to  move  the  file  room  to  a  more 
central  location  in  the  building. 

If  these  steps  are  taken,  the  paperwork  required  both  by  the  field 
and  headquarters  offices  will  be  reduced;  the  space  and  personnel  now 
utilized  in  General  Counsel  files  could  be  utilized  for  other  purposes 
(the  person  now  employed  in  General  Counsel  files  could  probably  be 
transferred  back  to  central  files  as  the  latter  unit  presently  plans  to 
add  one  additional  filing  clerk)  ;  and  case  file  material  will  again  be 
centralized  in  one  place.  All  case  materials  would  be  in  either  the  in- 
formal file  or  the  formal  file  in  central  files.  This  will  cut  down  on  the 
number  of  sources  to  check  to  find  all  the  data  on  a  case  and  insure  a 
more  rapid  location  of  desired  information. 

"  Presently  only  one  clerk  is  actually  "on  board"  ;  a  second  employee  has  been  authorized 
and  is  being  sought. 
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(h)  Inconvenient  location  and  layout  of  office  s'pace 

In  the  field  trips  carried  out  in  connection  with  our  analysis  of  field 
operations  we  observed  a  number  of  space  problems  in  the  regional 
offices,  particularly  in  relation  to  the  lack  of  planning  for  future  re- 
quirements. Since  these  field  trips  a  thorough  study  of  space  problems 
has  been  undertaken  for  all  regional  offices.  That  study  should  lead  to 
more  adequate  provision  for  current  and  future  space  needs  in  the 
field.  Hence,  we  concentrate  here  on  space  problems  being  encountered 
in  Washington. 

The  agency  currently  occupies  78,875  square  feet  of  which  59,045  is 
office  space,  averaging  127  square  feet  per  person.  Three  measures  have 
been  applied  to  this  existing  allotment  of  space,  namely,  the  adequacy 
of  the  amount,  layout,  and  location.  In  terms  of  amount  of  space  the 
agency's  127  square  feet  per  person  is  above  the  GSA  standards  for  the 
type  of  area  which  range  from  65  to  100  square  feet. 

In  terms  of  layout,  however,  the  situation  is  not  as  favorable.  The 
standard-size  office  is  190  square  feet  and  does  not  lend  itself  to  parti- 
tioning. With  few  exceptions  professional  personnel  are  doubled  up 
in  each  office.  Three  offices  are  occupied  by  three  professional  personnel 
in  each  office.^^  Such  doubling  and  tripling  up  of  professional  person- 
nel cause  frequent  disturbances  which  result  in  reduced  productivity 
per  professional. 

The  offices  of  the  General  Counsel  and  his  subordinates  have  some 
problems  of  layout.  The  General  Counsel  and  most  of  his  personnel 
are  on  the  second  floor  on  the  west  end  of  the  building  conveniently 
located  in  adjacent  corridors.  However,  the  Division  of  Administra- 
tion recently  transferred  to  the  General  Counsel,  is  located  one  floor 
below  and  at  the  opposite  end  of  the  building.  It  is  inconvenient  for  the 
Director  of  that  Division  to  reach  the  General  Counsel  quickly.  Also, 
approximately  25  personnel  of  the  General  Counsel's  office  are  scat- 
tered throughout  the  first  floor  somewhat  isolated  from  their 
supervisors. 

The  offices  of  the  Board  members  present  a  more  complex  picture. 
Exhibit  5-1  indicates  a  large  part  of  the  staff  of  certain  Board  mem- 
bers is  located  one  or  two  corridors  away  from  the  Board  members' 
offices,  and  a  small  part  of  the  staff  is  one  floor  removed.  Location  is 
worst  for  Board  Members  Bean  and  Rodgers,  where  12  staff  mem- 
bers and  7  staff  members,  respectively,  are  two  corridors  away.  The 
fact  that  Board  members  are  spread  out  along  the  offices  on  the  front 
side,  and  their  staffs  only  in  three  bays  requires  that  some  staff  mem- 
bers be  a  few  corridors  away. 

The  situation  is  not  quite  so  acute  when  the  location  of  supendsors' 
offices  is  compared  to  their  subordinates :  except  in  the  case  of  Board 
Member  Fanning.  All  four  of  his  supervisors  are  at  least  one  corridor 
away  from  their  subordinates.  Other  Board  members'  staffs  have  su- 
pervisors and  legal  assistants  located  in  the  same  corridor  in  most  in- 
stances. There  are  no  supervisors  on  the  first  floor  although  a  total  of 
17  legal  assistants  are  located  there. 

To  alleviate  the  space  problems  created  by  layout  and  location  de- 
ficiencies we  recommend  that — 

^8  See  ch.  4  which  points  out  space  problems  of  trial  examiners. 
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1.  The  agency  seek  new  quarters  for  the  trial  exammers.^^  The  new 
q^uarters  should  provide  foi-  one  examiner  to  an  office  and  at  the  same 
time  should  make  available  the  6,500  square  feet  now  occupied  by  the 
trial  examiners  for  developing  anj^  improved  layout  for  Board  mem- 
bers' offices.  This  improved  arrangement  should  not  only  provide  all 
supervisors  with  single-room  offices  but  allow  for  a  relocation  of  offices 
to  make  up  for  the  deficiencies  in  Board  member  office  locations  noted 
in  exhibit  5-1,  as  well  as  in  the  Oeneral  Counsel's  Office. 

2.  Consideration  be  given  to  setting  aside  in  each  corridor  one  or 
more  rooms  for  dictating.  Attorneys  could  use  these  rooms  when  dic- 
tating memos,  drafts,  and  briefs,  and  thus  avoid  disturbing  others 
with  whom  they  share  offices. 

(c)  Ineffective  utilization  of  stenograjjMc  services 

The  agency  currently  utilizes  two  stenographic  pools  to  type  ma- 
terials ^°  submitted  from  legal  assistants  and  trial  examiners,  and  a 
third  pool  that  does  a  number  of  miscellaneous  typing  jobs,  including 
the  overflow  from  the  first  two  pools.  There  are  approximately  7  stenog- 
raphers in  the  legal  assistant  pool,  8  in  the  trial  examiner  pool,  and 
21  in  the  central  pool.*^^ 

The  theory  that  pooling  stenographic  services  makes  for  an  economic 
production  applies  well  in  practice  in  both  the  legal  assistant  and  trial 
examiner  pools.  In  each  a  high  volume  of  repetitive  work  is  perfonned. 
Continuous  or  full-time  utilization  of  personnel  is  attained.  In  the 
central  j)ool,  however,  a  greater  variety  of  jobs  is  performed.  The 
individuals  who  demonstrate  real  speed  and  ability  are  usually  picked 
up  by  otlier  offices.  No  records  are  available  to  compare  production  of 
tlie  pools  directly,  but  the  output  of  the  central  pool  with  more  stenog- 
raphers is  admittedly  less.  Therefore,  the  only  justification  that  might 
be  offered  for  the  central  pool  would  be  its  use  for  handling  overflow 
work  from  other  pools  and  for  training  new  employees.  Justification 
on  these  bases,  however,  is  questionable. 

Therefore,  we  recommend  that  the  central  pool  be  abolished.  Present 
members  of  the  pool  should  be  reassig-ned  to  the  other  pools,  or  to  offices 
for  which  they  perform  most  of  their  current  output.  A  slight  addition 
would  assist  the  trial  examiner  pool  in  handling  overfloAv  work,  par- 
ticularly at  a  new  location  in  a  different  building.  The  balance  of  the 
pool  not  reassigned  to  the  legal  assistant  or  trial  examiner  pools 
should  be  assigned  to  the  Injimction  and  Appeals  Branches  for  whom 
they  perform  most  of  their  work  now.  These  changes  will  increase 
productivity  and  speed  of  the  typing  work  now  being  performed  as 
well  as  improve  the  morale  of  those  individuals  in  the  central  pool. 

IMPLEMENTING   THE    IMPROVEMENTS 

The  improvements  in  administrative  support  activities  recommended 
above  are  far  reaching  and  will  affect  all  segments  of  the  agency.  All 
will  be  attainable  if  operating  officials  want  them  and  will  work  dili- 
gently and  cooperatively  with  the  administrative  sj)ecialists  to  develop 
the  improvements  and  apply  them. 

S9  GSA  has  recently  given  tentative  approval  for  12,500  square  feet  for  tBe  Division  of 
Trial  Examiners  in  a  separate  location.  ""     '         ".  ^."1 

*"  Written  drafts  or  dictation  to  be  transcribed  f rem  edlphone  machines.    -""  *"  -"^  '-'■'* 
"1  Approximately  one-half  of  these  are  on  detail  to  other  offices 
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To  facilitate  the  development  of  the  improvements,  we  recommend 
the  establislmient  of  a  committee  of  top  officials  representing  each 
major  organizational  segment  of  the  agency  to  work  with  the  General 
Counsel  and  the  Director  of  Administration  and  his  staff.  "We  suggest 
the  committee  consist  of,  in  addition  to  the  Director  of  Administration, 
the  Executive  Secretary,  representing  Board  member  offices ;  the  As- 
sociate Chief  Trial  Examiner,  representing  the  Division  of  Trial  Ex- 
aminers ;  and  the  Associate  General  Counsel — Operations,  represent- 
ing the  Office  of  the  General  Counsel.  This  committee  would  pass  on  the 
details  of  design  of  improvements,  and  the  tecliniques  and  timing  of 
their  adoption.  They  would  be  able  to  bring  together  agencywide  views 
on  the  administrative  services,  resolve  intra -agency  differences,  and 
help  implement  the  improvements  throughout  the  agenc}'. 

The  committee  should  be  permitted  to  draw  freely  on  operating 
officials  throughout  the  agency  to  work  as  they  are  needed  with  the 
administrative  specialists  in  the  Division  of  Administration.  In  this 
way,  full  consideration  of  operating  needs  will  be  assured. 

They  should  make  full  and  extensive  use  of  the  Division  of  Adminis- 
tration staff.  The  committee  could  work  with  a  m.aster  program  of 
improvement  projects.  Then,  branch  chiefs  in  the  Division  of  Adminis- 
tration could  be  made  responsible  for  the  work  of  task  forces  carrying 
out  the  necessary  subsidiary  projects  in  their  areas  of  specialization. 
They  would  prepare  detailed  schedules  for  designing  and  implement- 
ing the  improvements  and  coordinate  the  necessary  staff  work.  As 
needed,  they  and  their  own  staffs  could  be  supplemented  with  operat- 
ing personnel  of  the  agency  or  other  staff  assistants.  Such  supplement- 
ing of  the  administrative  specialists  would  help  insure  the  bringing 
together  on  each  problem  of  personnel  with  the  necessary  skills  and 
the  completion  of  the  projects  on  schedule. 

EXHIBIT  5-1.— ANALYSIS  OF  OFFICE  LOCATIONS  FOR  BOARD  MEMBERS  AND  STAFFS 

Same  1  corridor        2  corridors 

corridor  away  away        1  floor  away 

Location  of  staff  in  relation  to  Board  member's  office: 

1.  Loedorn's  staff _.. (5)  10 5 

2.  Rodgeis' staff (2)2  (2)8  (1)7  4 

3.  Bean's  staff.., _ (1)  1  (1)  1  (3)  12  2 

4.  Jenkins' staff (1)1  (4)13 4 

5.  Fanning'sstaff... (4)4  11 2 

Location  of  supervisors'  offices  in  relation  to  legal  as- 
sistants: 

1.  Leedom's  supervisors 5 

2.  Rodgers' supervisors 3  2 

3.  Bean's  supervisors 4  1  ._ 

4.  Jenkins' supervisors 4      _ 

5.  Fannlng's  supervisors 4 

Note:  Numbers  in  parentheses  denote  number  of  supervisors  Included  in  totals. 


45.  (87th  Congress,  1st  Session,  House  of  Representatives, 

Report  No.  576) 


APPROVING  REORGANIZATION  PLAN  NO.  5  OF  1961 
(NATIONAL  LABOR  RELATIONS  BOARD) 

June  26,  1961. — Committed  to  the  Committee  of  the  Whole  House  on  the  State 

of  the  Union  and.  ordered  to  be  printed 

Mr.  Dawson,  from  the  U.S.  Congress,  House,  Committee  on  Govern- 
ment Operations,  submitted  the  following 

REPORT 

[To  accompany  H.  Res.  328] 

The  Committee  on  Government  Operations,  to  whom  was  referred 
the  resolution  (H.  Res.  328)  to  disapprove  Reorganization  Plan  No. 
5  of  1961,  having  considered  the  same,  reports  unfavorably  thereon 
without  amendment  and  recommends  that  the  resolution  do  not  pass. 

(Reorganization  Plan  No.  5  of  1961,  which  is  set  forth  in  H.  Doc. 
172, 87th  Cong.,  follows :) 

Reorganization  Plan  No.  5  of  1961  ^ 

Prepared  by  the  President  and  transmitted  to  the  Senate  and 
the  House  of  Representatives  in  Congress  assembled. 
May  24, 1961,  pursuant  to  the  provisions  of  the  Reorganiza- 
tion Act  of  1949, 63  Stat.  203  as  amended.  \^ 

national  labor  relations  board  ^ 

Authority  to  delegate 

(a)  In  addition  to  its  existing  authority,  the  National 
Labor  Relations  Board,  hereinafter  referred  to  as  the 
"Board,"  shall  have  the  authority  to  delegrite,  by  published 
order  or  rule,  any  of  its  functions  to  a  division  of  the  Board, 
an  individual  Board  member,  a  hearing  examiner,  or  an  em- 
ployee or  employee  board,  including  functions  with  respect 
to  hearing,  determining,  ordering,  certifying,  reporting  or 
other  wise  acting  as  to  any  work,  business,  or  matter :  Pro- 
vided, however,  That  nothing  herein  contained  shall  be 
deemed  to  supersede  the  provisions  of  section  7(a)  of  the 
Administrative  Procedure  Act  (60  Stat.  241),  as  amended. 

(b)  With  respect  to  the  delegation  of  any  of  its  fimctions, 
as  provided  in  subsection  (a)  of  this  section,  the  Board  shall 


*  The  a«companylng  message  of  the  President  Is  set  forth  In  appendix  item  1. 

(2112) 
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retain  a  discretionary  right  to  review  the  action  of  any  such 
division  of  the  Board,  individual  Board  member,  hearing 
examiner,  employee  or  employee  board,  upon  its  own  initia- 
tive or  upon  petition  of  a  party  to  or  an  intervenor  in  such 
action,  withm  such  time  and  in  such  manner  as  the  Board 
shall  by  rule  prescribe :  Provided^  however^  That  the  vote  of 
a  majority  of  the  Board  less  one  member  thereof  shall  be 
sufficient  to  bring  any  such  action  before  the  Board  for  • 
review. 

(c)  Should  the  right  to  exercise  such  discretionary  review 
be  declined,  or  should  no  such  review  be  sought  within  the 
time  stated  in  the  niles  promulgated  by  the  Board,  then  the 
action  of  any  such  division  of  the  Board,  individual  Board 
member,  hearing  examiner,  emploj-ee  or  employee  board, 
shall,  for  all  purposes,  including  appeal  or  review  thereof, 
be  deemed  to  be  the  action  of  the  Board. 

House  Eesolution  328  follows : 

[H.  Res.  328,  87th  Cong.,  1st  sess.J 

RESOLTJTION  "^ 

Resolved^  That  the  House  does  not  favor  the  Reorganiza- 
tion Plan  Numbered  5,  transmitted  to  Congress  by  the 
President  on  May  24, 1961. 

Purpose 

House  Resolution  328  would  disapprove  Reorganization  Plan  No.  5 
of  1961,  which  was  transmitted  to  Congress  by  the  President  on  May 
24,  1961.  Unless  the  resolution  is  adopted  by  the  House  (or  a  similar 
one  by  the  Senate)  within  60  calendar  days  after  the  plan  was  trans- 
mitted, the  reorganization  plan  will  go  into  effect  automatically  pur- 
suant to  the  Reorganization  Act  of  1949,  as  amended.  The  com- 
mittee believes  that  the  reorganization  plan  should  be  allowed  to  go 
into  effect,  and.  therefore,  recommends  that  House  Resolution  328 
be  not  approved. 

Discussiox  OF  Reokganization  Plax  No,  5  of  1961 

There  appears  in  appendix  item  2  a  chart  making  a  comparison  of 
Reorganization  Plan  No.  5  (National  Labor  Relations  Board)  with 
existing  law.  Item  3  in  the  appendix  is  a  brief  section-by-section 
analysis  of  Reorganization  Plan  No.  5  of  1961. 

To  summarize  its  provisions  briefly,  the  plan  authorizes  the 
National  Labor  Relations  Board  to  delegate  any  of  its  functions  to  a 
division  (panel)  of  the  Board,  to  an  individual  Board  member,  or  to 
employees  or  groups  of  employees  of  the  Board  by  a  published  order 
or  rule.  The  authority  to  delegate  given  by  the  plan  would  not  be 
unlimited,  however.  As  mider  existing  law,  in  case  of  adjudications 
and  of  rulemaking  proceedings  required  by  law  to  be  made  on  the 
basis  of  a  record,  the  delegation  authority  would  be  restricted  to  one 
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or  more  Board  members  or  one  or  more  hetiring  examiners.^  The  plan 
provides  that  a  full-scale  review  of  an  action  of  a  delegate  shall  be 
discretionary  with  the  Board  as  to  all  actions  under  delegations  made 
pursuant  to  the  plan.^  A  vote  of  one  less  than  the  Board  majority  is 
required  to  compel  a  full-scale  Board  review. 

As  the  language  of  plan  No.  5  expressly  states,  the  authority  which 
the  plan  confers  on  the  Board  is  in  addition  to  the  Board's  existing 
authority. 

Discussiox 

The  basic  objective  of  Reorganization  Plan  Xo.  5  of  1961  is  clear. 
As  explained  in  the  President's  transmittal  message,  it  is  to  "relieve 
the  Board  members  from  the  necessity  of  dealing  vrith  many  matters 
of  lesser  importance  and  thus  conserve  their  time  for  the  consideration 
of  major  matters  of  policy  and  planning"  while  maintaining  bi- 
partisanship in  the  matter  of  determining  which  actions  by  sub- 
ordinates should  be  given  full  review  by  the  entire  Board. 

The  committee  agrees  with  the  desirability  of  this  basic  objective. 
The  record  demonstrates  the  need  for  action  to  attain  them. 

The  National  Labor  Relations  Board  has  become  a  prime  example 
of  an  agency  which  has  been  literally  overcome  by  a  flood  of  work. 
The  total  number  of  petitions  and  charges  filed  each  year  with  the 
Board  averaged  about  14,000  during  the  first  10  years  of  the  Taft- 
Hartley  Act  (1948-57).  Then  the  caseload  started  soaring  and  it  is 
expected  that  over  22,000  petitions  and  charges  will  be  filed  in  1961. 

The  total  number  of  contested  proceedings  before  the  Board  itself 
rose  from  430  on  June  30,  1957,  to  almost  1,100  on  June  1, 1961. 

While  the  Board  has  been  able  to  increase  its  production  from  2,100 
formal  decisions  in  fiscal  year  1958  to  2,800  in  fiscal  year  1960,  it  has 
not  been  able  to  keep  up  with  the  tremendous  increase  in  the  number 
of  matters  presented  to  it. 

Unfair  labor  practice  cases  now  constitute  the  majority  of  cases 
filed  with  the  Board.  In  fiscal  year  1957  there  were  5,500  unfair 
labor  practice  cases  filed.  Figures  through  April  1961  indicate  the 
total  of  such  cases  for  fiscal  year  1961  will  exceed  11,700. 

A  current  study  shows  that  the  median  time  from  the  filing  of  an 
unfair  labor  practice  charge  to  a  Board  decision  is  402  days.  The 
period  between  a  trial  examiner's  intermediate  report  and  the  Board 
decision  consumed  195  of  this  total.  Almost  400  additional  days  are 

2  This  requirement  is  imposed  by  sec.  7(a)  of  the  Administrative  Procedure  Act.  It  is 
clear  that  the  delegation  authority  in  subsec.  (.a)  of  plan  No.  5  would  not  be  the  kind  of 
special  statutory  exception  to  the  use  of  examiners  contemplated  by  the  last  clause  of  the 
first  sentence  of  sec.  7(a),  which  permits  agencies  to  utilize  hearing  officers  or  boards 
"specially  provided  for  by  or  designated  pursuant  to  statute."  H.  Rept.  1980,  79th  Cong., 
p.  .S4  (S.  Doc.  24S.  79th  Cong.,  p.  268),  explains  that  a  statutory  provision  which  merely 
provides  for  the  conduct  of  hearings  by  any  officers  or  employees  the  agency  may  designate 
does  not  come  within  the  exception  so  as  to  authorize  the  agency  to  dispense  with  examiners 
appointed  in  accordance  with  sec.  11  of  the  Administrative  Procedure  Act. 

2  Apart  from  sec.  10(c)  of  the  Labor  Management  Relations  Act.  which  section  applies 
exclusively  to  unfair  labor  practice  cases,  there  exists  no  statutory  guarantee  of  a  right  of 
review.  It  has  I^een  argued  that  sec.  8  of  the  Administrative  Procedure  Act  guarantees  a 
right  of  review  to  the  parties  in  adjudicatory  proceedings.  However,  the  legislative  history 
makes  it  clear  that  sec.  S  is  not  intended  to  make  a  full-scale  agency  review  mandatory 
in  cases  where  a  hearing  examiner  has  issued  an  initial  decision.  In  discussing  an  appeal 
from  an  initial  decision  by  a  hearing  examiner,  H.  Rept.  1980,  79th  Cong.  (S.  Doc.  248,  79th 
Cong.,  p.  1.'73),  states  : 

"Where  an  agency  determines  to  review  such  a  case,  it  should,  so  far  as  possible,  specify 
the  issues  of  law.  fact,  or  discretion  for  review  with  particularity."   [Emphasis  supplied."] 

Thus  it  was  clearl.v  intended  by  Congress  that  an  agency  should  be  given  an  opportunity 
to  determine  whether  or  not  it  should  review  such  a  decision. 
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consumed  between  the  Board  decision  and  the  time  an  effective  judi- 
cial decree  compelling  compliance  with  the  Board  action  is  issued. 
The  total  elapsed  time  of  approximately  214  years  from  the  time  an 
unfair  labor  practice  charge  is  filed  to  an  effective  judicial  decree  re- 
sults, for  practical  purposes,  in  the  denial  of  justice  in  many,  many 
instances.  As  stated  by  the  Advisory  Panel  on  Labor-lNfanagement 
Relations  Law  (popularly  known  as  the  Cox  Committee),  which  pre- 
sented a  report  for  President  Kennedy  on  February  20,  1960.  at  the 
time  he  was  Senator  ("Organization  and  Procedure  of  the  National 
Labor  Relations  Board,"  S.  Doc.  81,  86th  Cong.,  2d  sess.)  : 

In  labor  management  relations  justice  delayed  is  often  jus- 
tice denied.  A  remedy  granted  more  than  2  years  after  the 
event  will  bear  little  relation  to  the  human  situation  which 
gave  rise  to  the  need  for  Government  intervention. 

In  its  report  to  the  Senate,  the  Cox  Committee  recommended  that 
the  Board's  review  of  examiners'  decisions  be  made  discretionary  and 
that  the  trial  examiner's  reports  be  made  final  in  all  cases  in  which 
review  is  denied. 

Testimony  before  the  committee  indicated  that  often  the  delays 
which  occur  under  the  act  are  the  result  of  deliberate  actions  on  the 
part  of  the  attorneys  for  one  or  the  other  of  the  parties  in  a  proceeding. 
It  should  be  remembered  in  considering  the  figures  given  above,  only 
median  times  are  used.  Thus  in  at  least  half  of  the  cases  the  time 
consumed  is  longer  than  the  median.  This  is  a  situation  which  prac- 
tically every  witness  before  the  committee  complained  was  intolerable. 
Although  there  were  different  suggestions  regarding  the  proper  ap- 
proach to.  decrease  the  delays,  all  parties  agree  that  something  must 
be  done. 

In  expressing  his  support  of  the  plan,  as  well  as  that  of  the  chair- 
man of  the  Education  and  Labor  Committee,  Congressman  Roman  C. 
Pucinski,  chairman  of  a  special  subcommittee  on  the  National  Labor 
Relations  Board,  stated : 

This  reorganization  plan,  operating  under  the  1949  Reor- 
ganization Act,  does  recommend  certain  procedural  changes 
that  can  be  made  immediately  after  the  plan  is  adopted, 
without  any  further  delay  through  legislation.  I  think  the 
gentleman  will  certainly  concur  that  any  substantive  changes 
in  the  law  could  not  be  dealt  with,  at  least  it  is  my  opinion 
that  they  could  not  be  dealt  with,  any  longer  in  this  session 
of  Congress,  and  at  best,  could  not  be  dealt  with  until  some- 
time next  year,  whereas  all  of  the  Board  members,  both  the 
Democrats  and  the  Republicans  who  have  served  on  this 
Board,  have  stated  before  our  committee  that  relief  is  urgent 
and  necessary  almost  immediately. 

The  Chairman  of  the  National  Labor  Relations  Board,  who  pre- 
sented the  unanimous  recommendation  of  the  Board  that  plan  No.  5 
be  allowed  to  go  into  effect,  stated  that  the  Board  estimated  that  the 
400-day  median  period  now  found  in  unfair  labor  practice  cases  before 
the  Board  could  be  reduced  to  260  days  in  instances  where  a  petition 
for  full-scale  Board  review  is  denied  under  the  plan.  In  cases  where 
the  petition  is  granted,  the  overall  reduction  of  cases  before  the 
Board  made  possible  by  the  plan  would  result  in  an  estimated  median 
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Frf  f^f  f  f^-^  ^^'-  ^^'f  ^^^^^  ^^^^  a  savings  in  time  of  140  davs 
m  the  first  instance  and  100  days  in  the  second.  Thus,  even  thou Jh 
the  parties  are  determined  to  take  their  proceeding  to  §ie  US  courts 
of  appeals  for  judicial  review,  they  wHl  get  there  much  faster  mid Pr 
procedui-es  which  may  be  developed  under  the  plan  ^'' 

tn  Z""  h.V^^'' ^'^T^T^ -'^''^  ^^'^  ^^  improved  if  the  plan  is  allowed 
Xaffon^?  T  f ''fe  A?  important  cause  of  dissatisfaction  w^  iHhe 
til  'a  ^"^^""'^  Relations  Board  has  been  the  institutional  approach 
W  ^  '^'''''°''  f  cases  which  tends  to  substitute  bureaucratic^reZpe 

TLVdL?rS  irl^^f'^'r^  responsibility  of  NLKB  menS 
xne  aescuption  ot  the  Board's  review  activities  given  to  the  com 

Sv  f  oTSt'l?'''^  .'^'/^^^^  ''''  ^^^^^^  ^--^bers  accept  resp^^^^^ 
siDility  tor  the  decisions  the  Board  issues,  a  great  deal  of  the  work  i^ 

has\n?l  tha  '[f:  tf  '/  1^^^"^^"^^^^^^"^^  -^^^  Board  membe 
^tn  ff    T .  ^.''''''^  members  have  to  rely  excessively  on  that 

^staff.  In  response  to  questions,  the  Board  Chairman  stated  that 
under  the  plan  a  greater  personal' participation  by  tlSoai  d  membe^^ 
ma  decisionmakmg  process  would  be  possible.  members 

oK  foi  'i  '^  'f  '""^'^'^  ^^^^^  ^^^^^  ^oai'd  member  has  a  personal  staff  of 
n,^d'i?^-  'f  ^  assistants.  If  the  necessity  for  reviewing  diTcomp^^ 

itfsan  fctie^^^^^^^^  ^^^^  i«  elimSS' 

It  IS  anticipated  that  either  the  number  of  legal  assistants  of  the  Board 

SX^d^tk!'^^^^'  ^^  ''-''  '''''''  ''"^-"^  ^^  better  ililliz^^fLl 
It  IS  obvious  that  the  National  Labor  Eelations  Board  must  be 

Selatiolf  i;f  is^fb^^^  ''  ^^-  ^-^^--  ManaTemen 

Jteiations  Act  is  to  be  effectively  administered.  If  this  is  not  donp 

the  activities  of  the  Board  will  continue  to  bog  dowi  f rom  the  sheer 
be  ZaWe  Z'IT'  ^^^^'  ''  ^''^--d''  ^'^'^  '^'  Board  mltrswfl 

f  S  deal  of  ^^^^^^^  ?i,  ^  •'.  ""^^^  ^  l^'^V'^""^'  ^"*  '^  ^^^1  gi^^  the  Board 
a  gieat  deal  of  the  authority  it  needs  to  meet  the  problem   It  will 

tlnXtw'nl"^  ^'\'^^''  '^  subCw;s  WW 

It  i^rusts  those  phases  of  the  Board's  work  which  it  believes  can  best 

imposed  bv  tt7f  .delegation,  subject  always  to  the  IMatioi 
miposed  by  the  Administrative  Procedure  Act.*  The  plan  gives  the 
Board  needed  flexibility  to  revise  delegation  orders  and  to  rescind 

BnT^'^  '™''  P""^"  '^'^'  '"'^^  ^^tion  is  desirable.  I  wilgfve  he 
Board  an  opportunity  to  set  forth  standards  to  govern  the  rfvfew  of 

Lahor  Relations  Board  so  testified  before  the  rommfe  ^;  J'"''-  <=^hairman  of  the  National 
of  the  Committee  on  Government  Verat^ons87?hConf  1^^"°^^  H°^^  ^  subcommittee 
No.  5  of  1961.  pp.  71,  72  and  81)    "*"''^'^"°°^'  *»^th  Cong.,  1st  sess.,  on  Reorganization  Plan 
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cases  by  the  Board  and  to  be  somewhat  selective  in  determining  those 
matters  to  which  it  will  give  a  full-scale  review.^ 

The  plan  clearly  contemplates  that  petitions  to  the  Board  for  review 
of  the  actions  of  lower  officials  or  of  Board  panels  or  individual  mem- 
bers must  be  considered  at  some  stage  of  the  proceedings.  Board  regu- 
lations could  provide  at  which  stages  it  would  entertain  petitions  for 
review.  If  one  less  than  the  majority  of  the  Board  members  holding 
office  at  the  time  a  petition  for  review  is  acted  on  feel  that  a  full-scale 
review  should  be  had,  such  a  review  is  required. 

In  the  light  of  section  12  of  the  Administrative  Procedure  Act, 
which  provides:  "No  subsequent  legislation  shall  be  held  to  super- 
sede or  modify  the  provisions  of  this  Act  except  to  the  extent  that  such 
legislation  shall  do  so  expressly,"  the  reorganization  plan  cannot  be 
held  to  modify  or  alter  the  effect  of  any  provisions  of  the  Administra- 
tive Procedure  Act.  For  example,  substantive  rulemaking  by  the 
Board,  even  though  not  required  by  statute  to  be  made  after  oppor- 
tunity for  agency  hearing,  must  still  be  made  in  the  manner  pre- 
scribed in  the  Administrative  Procedure  Act.®  Further,  section  5(c) 
of  that  act  providing  for  a  separation  of  adjudicatory  from  investi- 
gative and  prosecuting  functions,  section  6(d)  requiring  prompt  notice 
of  the  denial  of  any  petition,  section  8(a)    requiring  that  initial 

^  Where,  as  under  the  contemplated  procedure,  decisional  power  is  conferred  on  the 
subordinate,  subject  to  a  rijrht  of  review  by  the  superior,  there  is,  legally  speaking,  no  com- 
plete delegation  of  the  latter's  power,  even  though  the  review  is  of  a  discretionary  nature. 
This  is  shown  by  N.L.R.B.  v.  Duval  Jewelry  Company  (357  U.S.  1),  which  sustained  the 
Board's  action  in  conferring  on  hearing  officers  in  representation  cases  the  power  to  rule 
on  petitions  to  revoke  subpenas,  subject  to  a  permissive  appeal  to  the  Board  itself.  The 
Court,  finding  that  this  procedure  did  not  violate  the  requirement  of  sec.  11  that  "the  Board" 
shall  rule  on  petitions  to  revoke,  stated  (357  U.S.  at  7)  : 

"While  there  Is  delegation  here,  the  ultimate  decision  on  a  motion  to  revoke  is  reserved  to 
the  Board,  not  to  a  subordinate.  All  that  the  Board  has  delegated  is  the  preliminary  ruling 
on  the  motion  to  revoke.  It  retains  the  final  decision  on  the  merits  *  *  *.  The  fact  that 
special  permission  of  the  Board  is  required  for  the  appeal  is  not  important.  Motion  for 
leave  to  appeal  is  the  method  of  showing,  that  a  substantial  question  is  raised  concerning 
the  validity  of  the  subordinate's  ruling.  If  the  Board  denies  leave,  it  has  decided  that  no 
substantial  question  is  presented.  We  think  that  no  more  is  required  of  it  under  the  statu- 
tory system  embodied  in  sec.  11.  No  matter  how  strict  or  stubborn  the  statutory  requirement 
may  be,  the  law  does  not  'preclude  practicable  administrative  procedure  in  obtaining  the 
aid  of  assistants  in  the  department.'  (See  Morgan  v.  United  States,  298  U.S. 
46S.  481   *   *   *.)'• 

In  short,  since  the  agency  would  have  a  power  of  review,  albeit  of  a  discretionary  nature, 
over  the  decisions,  it  would  leave  merely  delegated  to  the  examiner  the  function  of  initial 
decision,  while  still  keeping  for  itself  the  power  of  ultimate  decision.  Accordingly,  the 
procedure  cannot  be  regarded  as  effecting  a  substantive  change  in  the  law,  but  only  entails 
the  type  of  redistribution  of  an  existing  function  which  is  within  the  contemplation  of  the 
Reorganization  Act. 

«  Sec.  4  of  the  Administrative  Procedure  Act  provides,  inter  alia,  that  after  public  rule- 
making proceedings,  the  agency  must  consider  all  relevant  matter  presented  and  incorporate 
in  any  rule  a  general  statement  of  its  basis  and  purpose.  It  also  provides  that  where  public 
procedure  is  omitted  for  good  cause,  the  agency  must  make  a  finding  of  such  good  cause  in 
accordance  with  the  specific  criteria  set  forth  in  sec.  4(a)  and  must  incorporate  such  finding 
and  the  reasons  therefor  in  the  rule  issued.  In  the  context  of  the  Administrative  Procedure 
Act,  "agency  '  means  the  full  authority  of  the  organization,  as  distinguished  from  a 
subordinate  officer  or  group.  See,  for  example,  sees.  2(a),  5(c),  8(a),  and  8(b)  of  the  act. 
In  the  light  of  sec.  12,  this  would  not  be  changed  by  the  plan. 
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decisions  in  adjudicatory  matters  be  made  either  by  the  officer  who 
presided  at  a  hearing  or  b}^  the  agency  itself,  section  10  governing 
judicial  review,  and  section  11  governing  hearing  examiners  will  still 
be  applicable  to  actions  taken  under  the  plan. 

The  plan  does  not  relieve  the  members  of  the  National  Labor  Rela- 
tions Board  of  any  of  their  responsibility  for  the  proper  operation 
of  the  Board.  Not  only  do  the  members  have  the  right  and,  in  fact, 
the  duty  to  review  actions  which  subordinates  may  take  pursuant  to 
the  delegation  orders  when  such  actions  are  incorrect  or  not  in  accord 
with  Board  policy,  but  also  they  have  a  duty  to  modify  or  rescind 
delegation  orders  or  to  take  other  necessary  actions  if  delegated  au- 
thority is  not  properly  used.  The  plan  is  designed  to  give  all  members 
of  tlie  Board  more  time  to  deal  with  unresolved  issues  and  other 
matters  of  substantial  importance  (as  contrasted  to  routine  matters) 
and  to  render  the  collective  judgments  on  such  matters  which  Con- 
gress intended  when  it  created  the  Board.  Thus,  the  responsibility  of 
all  members  for  the  soundness  of  the  basic  agency  decisions  and  poli- 
cies is,  if  anything,  increased.  The  committee  certainly  expects  the 
members  to  continue  to  assert  their  best  independent  judgment  in  all 
matters. 

In  closing,  the  committee  believes  it  worth  emphasizing  that  the 
plan  does  not  purport  to  change  the  right  of  parties  to  seek  and  secure 
judicial  review  of  an  agency  action  nor  the  standards  applicable  to 
such  review. 
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^Message  From  the  President  of  the  United  States  Transmitting 
Reorganization  Pl.vn  No.  5  or  1961.  Prepared  in  Accordance 
"With  the  Eeorganization  Act  of  1949,  as  Amended,  and  Pro- 
viding for  Reorganization  in  the  National  Labor  Relations 
Board 

To  the  Congress  of  the  United  States: 

I  transmit  herewith  Reorganization  Plan  No.  5  of  1961,  prepared 
m  accordance  with  the  Reorganization  Act  of  1949,  as  amended,  and 
providing  for  reorganization  in  the  National  Labor  Relations  Board. 

This  Reorganization  Plan  No.  5  of  1961  follows  upon  my  message 
of  April  13,  1961,  to  the  Congress  of  the  United  States.  It  is  believed 
tliat  the  taking  effect  of  the  reorganizations  included  in  this  plan  will 
provide  for  greater  efficiency  in  the  dispatch  of  the  business  of  the 
National  Labor  Relations  Board. 

The  plan  provides  for  greater  flexibility  in  the  handling  of  the 
business  before  the  Board,  permitting  its  disposition  at  different  levels 
so  as  better  to  promote  its  efficient  dispatch.  Thus  matters  both  of 
an  adjudicatory  and  regulatory  nature  may,  depending  upon  their 
importance  and  their  complexity,  be  finally  consummated  by  divi- 
sions of  the  Board,  individual  i3oard  members,  hearing  examiners, 
and,  subject  to  the  provisions  of  section  7(a)  of  the  Administrative 
Procedure  Act  (60  Stat.  241),  by  other  employees.  This  will  relieve 
tlie  Board  members  from  the  necessity  of  dealing  with  many  matters 
of  lesser  importance  and  thus  conserve  their  time  for  the  consideration 
of  major  matters  of  policy  and  planning.  There  is,  however,  reserved 
to  the  Board  as  a  whole  the  right  to  review  any  such  decision,  report 
or  certification  either  upon  its  own  initiative  or  upon  the  petition  of 
a  party  or  intervenor  demonstrating  to  the  satisfaction  of  the  Board 
the  desirability  of  having  the  matter  reviewed  at  the  top  level. 

Provision  is  also  made,  in  order  to  maintain  the  fundamental 
bipartisan  concept  explicit  in  the  basic  statute  creating  the  Board,  for 
mandatory  review  of  any  such  decision,  report,  or  certification  upon 
the  vote  of  a  majority  of  the  Board  less  one  member. 

By  providing  sound  organizational  arrangements,  the  taking  effect 
of  the  reorganizations  included  in  the  accompanying  reorganization 
plan  will  make  possible  more  economical  and  expeditious  administra- 
tion of  the  affected  functions.  It  is,  however,  impracticable  to  itemize 
at  this  time  the  reductions  of  expenditures  which  it  is  probable  will 
be  brought  about  by  such  taking  effect. 

(2119) 
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After  investigation,  I  have  found  and  hereby  declare  that  each 
reorganization  included  in  the  reorganization  plan  transmitted  here- 
with is  necessary  to  accomplish  one  or  more  of  the  purj)oses  set  forth 
in  section  2(a)  of  the  Reorganization  Act  of  1949,  as  amended. 

I  recommend  that  the  Congress  allow  the  reorganization  plan  to 
become  effective. 

John  F.  Kennedy. 

The  White  Hoxisb,  May  ^4, 1961. 


ITEM  2 


Comparison  of  Reorganization  Plan  No.  5  of  1961  (National 
Labor  Relations  Board)  With  Existing  Law 


reorganization  plan  no.  5 

OF    1961 

/.  Delegation  of  authority 

Any  function  may  be  delegated 
by  Board  to  division  (panel)  of 
Board  members,  individual  Board 
member,  or  other  employee,  ex- 
cept where  Administrative  Pro- 
cedure Act  requires  examiners  in 
adjudication  proceedings. 


existing  law  (legislation 
administered  by  nlrb) 

/.  Delegation  of  authority 

A.  Panels  of  members. — Board 
may  delegate  any  of  its  powers  to 
any  group  of  three  or  more  mem- 
bers. 

B.  Representation  cases. — Board 
may  delegate  its  powers  to  regional 
directors.  Hearing  officers  need 
not  be  examiners.  (Sec.  5  of  Ad- 
ministrative Procedure  Act  spe- 
cifically excludes  such  cases.) 

C.  Unfair  labor  practice  cases. — 
Board  may  delegate  its  powers  to 


ag'encies 


?) 


"members,    agents,    or 
except  where  Administrative  Pro- 
cedure Act  requires  examiners  in 
adjudication  proceedings. 

D.  Geiieral  Counsel.  —  Board 
may  prescribe  other  duties  for  the 
General  Counsel  besides  those 
provided  by  law. 

E.  Rulemaking  power. — Delega- 
tion possible  to  panel  of  members 
or  General  Counsel.  Not  clear 
whether  delegation  possible  to 
other  officials. 
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//.  Hearings 
No  change. 


//.  Hearings 

A.  Representation  cases. — Ad- 
ministrative Procedure  Act  does 
not  govern.  Hearings  must  be  on 
due  notice.  Hearing  officer  may 
not  make  recommendations. 
(Board,  or  regional  director  by 
delegation,  makes  findings  on  the 
record.) 

B.  JJnfairlaboT  fvactice  ca^es. — 
Administrative  Procedure  Act  ap- 
plies. Proceedings  to  be  con- 
ducted re  rules  of  evidence  of 
U.S.   district  courts. 

C.  Rxdenfiahing . — Existing  stat- 
utes do  not  require  hearings,  but 
declare  Board's  rules  and  regula- 
tions are  to  be  issued  in  manner 
prescribed  by  Administrative  Pro- 
cedure Act. 


///.  Board  review 


III.  Board  review 


Discretionary  as  to  all  actions  A.  Representation  cases. — Dis- 
under  delegations  pursuant  to  cretionary.  Vote  of  majority  of 
plan.  Vote  of  one  less  than  Board  Board  (quorum  necessary  to  corn- 
majority  necessary  to  compel  re-   pel  review. 

view.  B.  Unfair  labor  practice  cases. — 

Full-scale  review  required  on 
party's  timely  filing  of  exceptions. 
(Dismissal  of  charge,  i.e.,  declin- 
ing to  issue  complaint,  not  appeal- 
able to  Board,  as  General  Counsel, 
not  Board,  issues  complaints.) 


/F,  Designation  of  Board  Tnem- 
hers  or  employees  to  perform 
delegated  fwnctions 

No  change.  By  Board. 

V.  Separation  of  functions 
No  change. 


IV.  Designation  of  Board  mem- 
hers  or  employees  to  perform, 
delegated  functions 

By  Board. 

V.  Separation  of  functions 

A.  Representation  cases. — Ad- 
ministrative Procedure  Act  does 
not  apply.  No  statutory  separa- 
tion of  functions.  But  hearing 
officers  cannot  make  recommenda- 
tions. 

B.  Unfair  labor  practice  cases. — 
Administrative  Procedure  and 
Labor  Management  Relations 
Acts  provide  strict  separation  of 
prosecuting  and  investigating 
functions  from  adjudication  func- 
tions. 
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ITEM  3 

Analysis  of  Reorgaxization  Plax  No.  5  or  1961  (National 
Labor  Eelatioxs  Board) 

1.  ixtroductiox 

The  National  Labor  Relations  Board  was  established  by  the  Na- 
tional Labor  Relations  Act  of  July  5,  1935  (49  Stat.  449).  The  orga- 
nization, duties,  and  responsibilities  of  the  Board  are  currently  set 
forth  in  amendments  to  the  1935  act  cited  as  the  Labor  Management 
Relations  Act,  1947,  as  amended  (29  U.S.C.  151-166).  Under  this 
authority,  the  Board  performs  the  following  general  functions : 

1.  To  decide  and  certify  the  unit  of  employees  appropriate 
for  collective  bargaining ;  and 

2.  To  prevent  unfair  labor  practices  by  employers  or  labor 
organizations. 

Accordingly,  the  cases  through  which  the  Board  acts  in  the  discharge 
of  the  above  functions  are  categorized  as  (1)  representation  (or  elec- 
tion) cases  and  (2)  unfair  labor  practice  cases. 

The  1947  act  established  the  office  of  General  Counsel  of  the  Board. 
The  General  Counsel  has  certain  specific  statutory  responsibilities 
and  functions,  independently  of  the  Board.  These  are:  (1)  General 
supervision  over  attorneys  employed  by  the  Board  (except  trial 
examiners  and  legal  assistants  to  Board  members)  and  over  officers 
and  employees  in  the  i-egional  offices  of  the  Board ;  ( 2 )  final  authority 
concerning  investigation  of  charges  and  issuance  of  complaints  in 
unfair  labor  practice  cases;  and  (3)  prosecution  of  such  complaints 
before  the  Board. 

Also,  the  act  authorizes  the  Board  to  prescribe  other  duties  of  the 
General  Counsel  in  addition  to  those  provided  by  law. 

It  should  be  borne  in  mind  that  the  statutory  functions  of  the 
General  Counsel  are  distinct  and  separate  from  those  of  the  Board. 
Consequently,  Reorganization  Plan  No.  5  would  not  affect  the  statu- 
tory functions  of  the  General  Counsel. 

n.  analysis  of  reorganization  plan  no.  5 

A.  Delegation  of  authority  (suhsec.  1(a)) 

In  addition  to  other  existing  authority,  this  subsection  would  per- 
mit the  National  Labor  Relations  Board  to  exercise  broad  power  to 
delegate  any  of  its  functions.  Delegations  could  be  made  to  an  in- 
dividual Board  member  (or  group  of  them)  or,  except  where  the  Ad- 
ministrative Procedure  Act  requires  examiners,  to  an  individual  em- 
ployee (or  group  of  them) . 

In  representation  cases,  the  Congress  has  already  given  the  Board 
broad  power  to  delegate.  Public  Law  86-257.  act' of  Sejitember  14. 
1959,  amended  section  3(b)  of  the  Labor  Management  Relations  Act 
(29  U.S.C.  Supp.  IT,  sec.  153)  by  authorizing  the  Board  to  delegate 
its  full  powers  in  representation  cases  (but  not  in  unfair  labor  practice 
cases)  to  its  28  regional  directors.  Since  section  5  of  the  Administra- 
tive Procedure  Act  specially  exempts  representation  cases,  the  Board 
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or  its  regional  directors  may  designate  hearing  officers  who  need  not  be 
examiners. 

Section  9(c)  (1)  of  the  act  provides  that  hearings  in  representation 
cases  "may  be  conducted  by  an  officer  or  employee  of  the  regional 
office,  who  shall  not  make  any  recommendations  with  respect  thereto." 
Under  plan  No.  5,  it  would  seem  possible  for  the  Board  to  delegate  its 
function  of  holding  its  own  hearing  and  rendering  an  initial  decision 
in  a  representation  case  to  an  employee  or  group  of  them,  whether  or 
not  employed  by  the  regional  office. 

It  is  now  a  statutory  function  of  regional  office  employees  to  hear 
representation  cases.  Part  of  that  function  is  the  limitation  that  in 
submitting  the  record  to  the  Board  or  regional  director,  the  employee 
may  make  no  recommendation  in  connection  therewith.  Not  being  a 
Board  function,  it  would  not  be  delegable  under  plan  No.  5.  The  plan 
neither  abolishes  this  function  nor  consolidates  it  with  any  other  func- 
tion. While  the  Board  could  delegate  to  a  regional  employee  power  to 
hold  a  hearing  and  make  an  initial  decision,  it  appears  questionable 
that  the  Board  could  make  a  delegation  to  a  regional  employee  to  hold 
hearings  in  representation  cases  and  make  only  recommendations. 

In  unfair  labor  practice  cases,  the  Administrative  Procedure  Act 
applies.  Section  1(a)  of  the  plan  declares  the  continued  applicability 
to  the  plan  of  section  7(a)  of  the  Administrative  Procedure  Act,  wliich 
requires  examiners  to  hear  evidence  in  adjudication  cases.  Therefore, 
even  under  the  broad  delegation  power  of  the  plan,  the  receiving  of 
evidence  in  unfair  labor  practice  cases  would  be  limited  to  Board 
members  or  examinei-s. 

B.  Commission  review  of  action  hy  delegate  {suhsecs.  1(h)  and  1(c)) 

These  subsections  would  provide  that  after  a  delegation  of  functions 
had  been  made  under  subsection  1(a)  of  the  plan,  the  Board  would 
retain  a  discretionary  right  to  review  an  action  taken  by  the  delegate. 
Review  could  be  obtained  on  petition  of  a  party  or  intervenor  or  on 
the  Board's  own  motion  within  time  limits  and  a  manner  prescribed 
by  the  Board.  Decision  to  review  could  be  made  by  a  vote  of  one 
less  than  a  majority  of  the  Board. 

Under  the  existing  delegation  to  regional  directors  of  the  Board's 
powers  in  representation  cases,  Board  review  of  a  decision  by  a 
regional  director  is  discretionary  with  the  Board.  Such  review  can 
be  lawfully  declined  in  any  case  in  which  a  majority  of  the  Board 
does  not  vote  for  review.  On  the  other  hand,  should  a  delegation  be 
made  to  the  regional  director  under  plan  No.  5,  Board  review  of  a 
decision  in  a  representation  case  could,  of  course,  be  had  upon  the 
vote  of  one  less  than  a  majority  of  the  Board. 

The  main  impact  of  plan  No.  5  would  be  in  the  area  of  Board  review 
of  members'  or  examiners'  decisions  in  unfair  labor  practice  cases. 
Section  10(c)  of  the  Labor  Management  Relations  Act  provides  that 
the  Board  must  accord  full-scale  review  on  a  party's  timely  filing  of 
exceptions.  Under  plan  No.  5  this  mandatory  review  would,  in  the 
event  of  a  delegation  under  the  plan,  be  changed  to  a  discretionary 
review.  Decision  to  review  would  require  a  vote  of  one  less  than  a 
majority  of  the  Board. 


2124 

ITEM  4 
National  Labor  Kelations  Board 


CASE  FILINGS 

Fisoal  year 

Total  com- 
plaint and 
representa- 
tion cases  1 

Complaint 
cases  1 

Representa- 
tion cases 

1957 

13, 303 
16, 659 
21,  586 
21,487 
18,  474 

5,506 
9,260 

12,  239 

11,357 

9,845 

1958. 

7,797 

1959 

7,399 

1960 

9,347 

19611 

10, 130 

8,629 

>  July  1, 1960-Apr.  30, 1961. 


CONTESTED  PROCEEDINGS  BEFORE  BOARD,  END  OF  YEAR 


Fiscal  year 


Complaint 
and  repre- 
sentation        Complaint 
proceedings'     proceedings' 


1957.. 
1958.. 
1959.. 
I960.. 
1961'. 


430 
410 
583 
828 
1,088 


167 
190 
196 
312 
423 


1  June  1,1961. 


CONTESTED  PROCEEDINGS  TRANSFERRED  TO  BOARD 


Fiscal  year 


Total  com- 
plaint and 

representa- 
tion pro- 
ceedings' 


Repre- 
sentation 
proceedings 


263 
220 
387 
516 
665 


Complaint 
proceedings' 


1957.. 
1958.. 
1959-. 
I960.. 
1961'. 


1,890 
1,951 
2,468 
3,080 
2,985 


255 
309 
380 
612 
666 


Representation 
proceedings 


1,635 
1,642 
2,088 
2,468 
2,319 


'July  1, 1960-May  31, 1961. 


PROCEEDINGS  DISPOSED  OF  BY  BOARD 


Certification  a 

nd  representation 

Certification 

Representation 

Fiscal  year 

Total  certifi- 
cation and 
representation 

Con- 
tested 

Other- 
wise 

Total 
certification 

Con- 
tested 

Other- 
wise' 

Total 

representation 

Con- 
tested 

Other- 
wise 

1957. 

1958 , 

1959 

1960. 

19612 

1,836 
1,971 
2, 295 
2,  835 
3, 101 

1,628 
1,787 
2,070 
2,586 
2,365 

208 
184 
225 
249 
736 

203 
286 
374 
496 
929 

154 
220 
286 
383 
374 

49 

66 

88 

113 

555 

1,633 
1,685 
1,921 
2,339 
2,172 

1,474 
1,567 
1,784 
2,203 
1,991 

159 
118 
137 
136 
181 

i  Jul7l'''l960^May'3lf  ?96l''*^  '^^°"  °'  °"^"  ''''"'*'"^  ''  ""  ^'<"P*'°"'=  '''^d- 
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BOARD  DISPOSITION  OF  INTERMEDIATE  REPORTS 


IN  CONTESTED  DECISIONS  ISSUED  DURING  FISCAL  YEARS 
1956-60 


Disposition 


Fiscal 

year 

Fiscal 

year 

Fiscal 

year 

Fiscal 

year 

Fiscal  year 

1960 

1959 

1958 

1957 

1956 

Num- 

Num- 

Num- 

Num- 

Num- 

ber of 

ber  of 

ber  of 

ber  of 

ber  of 

deci- 

Per- 

deci- 

Per- 

deci- 

Per- 

deci- 

Per- 

deci- 

Per- 

sions 

cent 

sions 

cent 

sions 

cent 

sions 

cent 

sions 

cent 

357 

100.0 

296 

100.0 

201 

100.0 

147 

100.0 

186 

100.0 

255 

71.4 

199 

67.2 

142 

70.7 

107 

72.8 

136 

73.1 

63 

17.7 

57 

19.3 

30 

14.9 

27 

18.3 

32 

17.2 

26 

7.3 

21 

7.1 

26 

12.9 

12 

8.2 

16 

8.6 

13 

3.6 

19 

6.4 

3 

1.5 

1 

.7 

2 

1.1 

Total  decisions 

Upheld  I.R.  infulL- 
Uptield  I.R.  in  part. 
Reversed  I.R.  in  full 
Remanding 

Full  Board  decisions 

Upheld  I.R.  in  full... 
Upheld  I.R.  in  part.. 
Reversed  I.R.  In  full. 

Panel  decisions 

Upheld  I.R.  in  full 225       80.9 

Upheld  I.R.  in  part 43        15.5 

Reversed  I.R.  in  full 10         3.6 


66 

100.0 

82 

100.0 

46 

100.0 

72 

100.0 

130 

100.0 

30 
20 
16 

45.5 
30.3 
24.2 

41 
27 
14 

50.0 
32.9 
17.1 

21 
14 
11 

45.7 
30.4 
23.9 

49 

16 

7 

68.1 

22.2 

9.7 

96 
20 
14 

73.8 
15.4 
10.8 

278 

100.0 

195 

100.0 

152 

100.0 

74 

100.0 

54 

100.0 

158 

81.0 

121 

79.6 

58 

78 

30 

15.4 

16 

10.5 

11 

14 

7 

3.6 

15 

9.9 

5 

6 

40 

12 

2 


74.1 

22.2 

3.7 


ADDITIONAL  VIEWS  ON  HOUSE  EESOLUTION  328  TO 
DISAPPROVE  REORGANIZATION  PLAN  NO.  5  OF  1961 
(NATIONAL  LABOR  RELATIONS  BOARD) 

INTRODUCTION 

Reorganization  Plan  No.  5  of  1961  is  the  fifth  in  a  succession  of  reor- 
ganization plans  which  are  fundamentally  identical  and  designed  to 
effect  a  further  concentration  of  executive  power.  With  minor  techni- 
cal exceptions  the  reasons  for  disapproving  one  of  them  apply  with 
equal  validity  to  all. 

Minority  views  with  respect  to  plan  No.  1  ( Securities  and  Exchange 
Commission) ,  plan  No.  2  (Federal  Communications  Commission) ,  plan 
No.  3  (Civil  Aeronautics  Board) ,  and  plan  No.  4  (Federal  Trade  Com- 
mission) are  set  forth  respectively  in  House  Report  509  accompanying 
Hose  Resolution  302,  House  Report  446  accompanying  House  Resolu- 
tion 303,  House  Report  510  accompanying  House  Resolution  304,  and 
House  Report  511  accompanying  House  Resolution  305.  Of  these  four 
l^lans,  two  have  been  disapproved  by  the  Congress. 

THE   ROLE  OF  THE   NATIONAL   LABOR  RELATIONS   BOARD 

Plan  No.  5,  like  the  rest,  was  submitted  with  the  intention,  as  stated 
by  President  Kennedy,  of  relieving — 

the  Board  members  from  the  necessity  of  dealing  with  many 
matters  of  lesser  importance  and  thus  conserve  their  time  for 
the  consideration  of  major  matters  of  j)olicy  and  planning.^ 

This  ignores  the  fact  that  in  neither  the  Wagner  Act  nor  the  Taft- 
Hartley  law,  nor  the  Landrum-Griffin  Act,  did  Congress,  with  respect 
to  the  trial  of  unfair  labor  practice  cases,  delegate  any  authority  in 
policy  matters  to  the  Board.  This  fact  sets  the  National  Labor  Rela- 
tions Board  apart  from  other  administrative  agencies  which  have 
been  the  subject  of  Reorganization  Plans  Nos.  1  through  4  of  1961 
previously  considered  by  this  committee. 

Congress  in  its  wisdom  granted  broad  policymaking  authority  to 
the  Securities  and  Exchange  Commission,  the  Federal  Communica- 
tions Commission,  the  Civil  Aeronautics  Board,  and  the  Federal  Trade 
Commission.  This  is  not  the  case  with  the  National  Labor  Relations 
Board  with  respect  to  unfair  labor  practice  cases.  The  Wagner  Act, 
the  Taft-Hartley  law,  and  the  Landrum-Griffin  Act  spell  out  in  definite 
terms  what  constitute  unfair  labor  practices. 

In  unfair  labor  practice  cases  the  Board  is  limited  to  making  a 
judicial  finding  as  to  whether  specific  acts  violate  the  terms  of  the  law. 
Thus  any  validity  that  the  argument  might  have  had  with  respect  to 

^  Messase  from  the  President  of  the  Unltod  States  transmitting  Rcorsranization  Plan 
No.  5  of  1961  (H.  Doe.  172,  87th  Cong.,  1st  sess.). 
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the  other  agencies,  it  is  not  applicable  here.  The  role  of  the  National? 
Labor  Relations  Board  in  this  respect  was  intended  to  be  that  of  a 
court. 

AMENDING   FUNDAMENTAL   LAW 

In  its  efforts  to  distinguish  its  disapproval  of  Reorganization  Plan 
No.  2  from  its  approval  of  Reorganization  Plans  Nos.  1,  3,  and  4,  the 
majority  claimed  plan  No.  2  amended  the  basic  provisions  of  the  Com- 
munications Act  of  1934.  The  gentleman  from  Arkansas,  Mr.  Harris, 
chairman  of  the  Committee  on  Interstate  and  Foreign  Commerce, 
which  has  legislative  jurisdiction  over  the  regulatory  agencies,  stated 
that- 
such  a  change  in  basic  policy  should  be  considered  by  the 
regular  legislative  committee  in  the  regular,  ordinary  way 
(Congressional  Record,  June  15, 1961,  p.  9711) . 

The  distinguished  Speaker  of  the  House,  Mr.  Rayburn,  stated : 

My  objection  to  this  reorganization  plan  is  that  it  attempts 
by  a  reorganization  plan  to  amend  the  fundamental  law  in  the 
Communications  Act.  I  think  that  is  a  function  of  the  Con- 
gress and  I  think  the  gentleman  from  Arkansas  believes  some- 
thing ought  to  be  done  about  it  but  he  does  not  think  it  ought  to 
be  done  in  this  wav  and  I  do  not  either  (Congressional  Record, 
JunelS,  1961,  p.  9713). 

The  House  then  voted  down  the  plan  by  a  vote  of  323  to  77. 

Since  plan  No.  5  also  has  the  effect  of  amending  fundamental  law, 
it  is  subject  to  the  same  condemnation. 

First,  if  plan  No,  5  were  liermitted  to  become  law,  it  would  effec- 
tively supersede  section  701(b)  of  the  Labor-Management  Reporting 
iind  Disclosure  Act  of  1959  (the  Landrum-Griffin  Act) . 

Second,  the  plan  would  deprive  litigants  of  rights  which  they  now 
have  and  which  were  established  by  fundamental  law. 
.    Third,  Reorganization  Plan  No.  5  would  remove  congressionally 
.created  curbs  on  arbitrary  action. 

(i)  Plan  No.  o  loouM  supersede  section  701  {h)  of  the  Landi'um-GHffIn 
Act 

Section  701  (b)  of  the  Labor  Management  Reporting  and  Disclosure 
Act  of  1959  amended  section  3(b)  of  the  National  Labor  Management 
Relations  Act  (Taft-Hartley)  to  authorize  the  Board  to  delegate  to 
its  regional  directors  only  its  powers  under  section  9  to  determine  the 
bargaining  unit  and  otherwise  determine  representation  cases. 

After  carefully  and  deliberately  considering  the  problem,  Congress 
limited  the  delegations  to  purely  administrative  matters.  The  questions 
to  be  resolved  by  the  delegated  functions  were,  in  essence,  (1)  Who  is 
eligible  to  vote?  and  (2)  What  is  the  appropriate  bargaining  unit? 
These  are  not  adversary  proceedings  and  decisions  in  such  cases  are 
only  subject  to  review  in  subsequent  unfair  labor  cases.  Representation 
cases  are  purely  administrative. 

The  Congress  saw  fit  in  the  Landrum-Griffin  Act  to  a,llow  the  Board 
to  delegate  a  particular  administrative  chore  to  specifically  named 
high-ranking   subordinate   officers — ^the   Board's   regional   directors. 
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Congress  carefully  restricted  this  authority  to  delegate.  The  authority 
to  delegate  could  be  applied  only  to  the  conduct  of  employee  elections. 
Congress  did  not  permit  the  Board  to  delegate  any  other  function  to 
anyone. 

The  implications  are  clear.  Congress  in  1959  was  unwillino^  to  amend 
the  statute  in  a  manner  which  would  allow  any  delegation  of  the 
Board's  judicial  function  to  persons  not  Board  members.  Yet  this  pro- 
posed plan  No.  5  would  now  make  a  major  intrusion  upon  the  basic 
statute  by  allowing,  as  has  been  pointed  out,  the  delegation  of  the 
Board's  judicial  responsibility  to  trial  examiners  with  no  absolute 
right  of  appeal  to  the  Board  itself. 

Not  only  does  this  have  the  effect  of  a  major  amendment  of  the 
statutes,  it  also  represents  a  massive  curtailment  of  the  rights  hereto- 
fore enjoyed  by  those  who  are  litigants  under  this  law. 

It  is  clear  that  Congress  regarded  final  decisions  in  unfair  labor  prac- 
tice cases  as  the  responsibility  of  the  Board  itself.  Even  the  Adminis- 
trative Procedure  Act  circumscribed  the  right  to  delegate  other  func- 
tions of  the  Board  in  adjudication  cases.  This  is  in  accord  with  the 
clear  pattern  established  by  Congress  with  respect  to  all  administrative 
agencies  of  not  delegating  final  adjudicatory  powers  except  to  officials 
nominated  by  the  President  and  approved  by  the  Senate. 

Without  exception  Congress  has  refused,  in  its  statutory  enactments 
or  labor  law,  to  delegate  such  functions  to  anonymous  examiners — 
examiners  over  whom  the  Board  has  no  control,  examiners  who  may 
be  deeply  committed  to  one  point  of  view.  Examiners  need  not  be  law- 
yers, nor  expert  in  the  field  of  law  administered  by  the  National  Labor 
Relations  Board. 

Trial  examiners  do  not  require  Senate  approval  as  do  Board  mem- 
bers and  Federal  judges.  Yet  this  plan  would  elevate  trial  examiners  to 
the  status  of  judges.  According  to  the  Board's  testimony,  approxi- 
mately 75  percent  of  trial  examiners'  decisions  are  appealed  to  the 
Board.  Of  the  decisions  to  which  exceptions  are  taken,  approximately 
24  percent  are  either  overruled  or  modified  by  Board  action.  This 
indicates  some  of  the  danger  inherent  in  the  delegation  that  would  be 
authorized  by  plan  No.  5.  In  view  of  the  record.  Congress  should  be 
most  reluctant  to  give  away  such  far-reaching  power. 

This  plan  would  authorize  redelegations  to  hearing  examiners  be- 
yond the  control  of  Congress  and  not  even  under  the  control  of  the 
National  Labor  Relations  Board.  Hearing  examiners  are  hired  under 
procedures  prescribed  by  the  Civil  Service  Commission.  They  are 
removable  by  the  Board  only  as  prescribed  under  section  11  of  the 
Administrative  Procedure  Act — 

for  good  cause  established  and  determined  by  the  Civil  Serv- 
ice Commission  *  *  *  after  opportunity  for  hearing  and  upon 
the  record  thereof. 

(2)  Plan  No.  5  would  deprive  litigants  of  rights 

It  is  said  that  the  plan  is  necessary  in  order  to  relie^T  the  National 
Labor  Relations  Board  of  the  burden  of  reviewing  unfair  labor  prac- 
tice cases  when  exceptions  are  filed  to  the  report  of  the  trial  examiner. 
Thus  it  is  that  the  plan  would  deprive  litigants  of  rights  they  now 
have  under  present  law. 

That  is  to  say,  the  right  of  a  de  novo  review  by  the  Board  which,  in 
unfair  labor  practice  proceedings,  is  now  available  to  a  litigant— a 
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right  which  Congress  made  available  to  the  litigant  himself  in  the 
Wagner  Act  and  retained  under  the  Taft-Hartley  Act  and  the 
Landrum-Griffin  Act — would  be  taken  away  by  virtue  of  this  re- 
organization. To  say  that  the  final  decision  of  a  trial  examiner  may 
then  be  appealed  to  the  circuit  court  of  appeals  does  not  meet  this  ob- 
jection. Traditionally,  in  Anglo-Saxon  law  the  appellate  court  should 
substitute  its  judgment  for  that  of  the  trier  of  the  facts  only  in  un- 
usual circumstances. 

On  trials  in  the  circuit  courts,  even  today,  except  in  the  most  un- 
usual circumstances,  the  findings  of  the  trier  of  the  facts  are  binding 
on  the  court.  Thus,  where  the  finding  of  the  Board  is  supported  by 
substantial  evidence,  there  is  no  judicial  review  on  the  facts. 

The  courts  increasingly  take  the  view  that  these  boards  are  experts 
and  hesitate  to  substitute  their  judgment  for  the  expertise  of  the 
boards.  It  should  be  emphasized  that  under  this  plan,  the  final  trier 
of  the  facts  would  be  the  examiner — not  the  Board.  His  findings 
would  not,  in  the  usual  case,  be  subject  to  review  by  the  Board  and 
in  the  overwhelming  number  of  cases  would  be  binding  on  the  parties 
on  appeal  to  the  court. 

Presently  the  Board  members  and  their  staffs  review  de  novo  inter- 
mediate reports  of  trial  examiners  to  which  exceptions  are  taken  and, 
in  the  words  of  Stuart  Rothman,  General  Counsel,  National  Labor 
Relations  Board : 

The  same  procedure  is  followed  whether  the  case  turns  on 
the  credibility  of  a  particular  witness  or  on  fundamental 
questions  which  decision  may  affect  labor  relations  through- 
out the  country.^ 

The  right  of  review  would  remain  only  when  the  Board,  at  its  dis- 
cretion, granted  it.  Thus  what  is  now  a  right  of  review  will  become 
only  a  privilege  of  review,  and  the  findings  of  the  examiner  will,  in 
the  overwhelming  number  of  instances,  be  the  final  administrative 
ruling. 

As  suggested  by  one  of  the  proponents  of  Reorganization  Plan 
No.  5 : ' 

the  trial  examiner  under  this  reorganization  plan  becomes 
really  in  a  most  technical  sense  now  very  much  like  a  judge 
and  his  powers  become  very,  very  great  and  his  responsibility 
becomes  much  greater  that  it  is  now.* 

(S)  Plan  No.  5  would  remove  safeguards  to  arhitrary  action 

Furthermore,  if  permitted  to  become  law.  Reorganization  Plan 
No.  5  would  remove  congressionally  created  curbs  on  arbitrarv  action. 
The  redelegation  to  employees  of  the  Board  of  powers  and  functions 
vested  in  the  Board  by  the  Congress  automatically  eliminates  impor- 
tant safeguards  devised  by  Congress  to  prevent  abuse  of  power. 

2  Hparinsrs  before  a  snboommlttpe  of  the  Committee  on  Government  Operations,  House 
of  Representatives,  S7th  Conj:.,  1st  sess.,  June  12,  1961,  on  Reorganization  Plan  5  of 
1961.  p.  4. 

3  Mozart  G.  Ratner  "considered  by  many,"  acoorrllnff  to  the  Honorable  Roman  C.  Pnclnski, 
chairman  of  the  Ad  Hoc  Subcommittee  on  National  Labor  Relations  Board,  Committee  on 
Kdncation  and  Labor.  House  of  Representntives  "as  one  of  the  ereat  exnerts  on  the  National 
Labor  Relations  Board"  (stenographic  transcript  of  hearings  before  the  ad  hoc  committee, 
p.  1-.4fi). 

*  Hearings  before  the  Ad  Hoc  Subcommittee  on  National  Labor  Relations  Board.  Com- 
mittee on  Education  and  Labor.  House  of  Representatives,  June  12,  1961,  on  H.R.  141 
(stenographic  transcript,  p.  1521). 
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One  such  safeguard  is  that  of  limiting  the  delegation  of  vast  power 
to  persons  whose  qualifications  have  been  examined  by  the  U.S.  Senate 
and  who  have  been  confirmed  by  the  Senate.  To  permit  this  vast 
power,  now  vested  in  known  officials  who  are  to  a  degree  controlled 
by  the  electorate,  to  be  redelegated  to  the  lower  echelons  of  a  faceless 
bureaucracy  does  violence  to  the  rights  of  the  people. 

Not  only  does  the  plan  trample  roughshod  over  the  rights  of  all 
citizens  by  removing  checks  on  arbitrary  action,  but  it  also  tramples  on 
the  rights  of  any  minority  on  the  Board. 

The  delegating  authority  of  the  Board  could  be  controlled  by  a 
majority  of  members  on  the  Board  and  they  could,  directly  or"  by 
delegation  to  the  Chairman,  make  assignments  isolating  members  not 
in  accord  with  the  views  of  the  majority  on  routine  cases  or  exiling 
them  to  remote  sections  of  the  country  and  thus  impair  the  effective- 
ness of  dissenting  members. 

While  it  is  true  that  this  plan  does  not  contain  any  specific  provision 
as  to  powers  of  the  Chairman  as  did  the  four  preceding  plans,  there 
was  testimony  before  the  subcommittee  to  the  effect  that  the  plan 
appeared  to  authorize  the  delegation  of  all  of  the  Board's  powers  to 
the  Chairman.^ 

Mr.  Brown.  All  right,  answer  my  question,  whether  or 
not,  under  this  reorganization  plan,  in  your  legal  opinion, 
the  Board  could  delegate  all  of  its  powers  to  the  Chairman 
to,  in  turn,  set  up  these  different  examiners  and  delegate 
authority  where  he  pleases. 

Mr.  RoTHMAN.  The  reorganization  plan  appears  broad 
enough  to  so  authorize. 

Apparently,  "quite  a  sleight  of  hand  as  far  as  this  reorganization  plan 
is  concerned,"  according  to  one  witness.^ 

The  opposition  of  the  undersigned  to  Reorganization  Plan  No.  5  is 
not  to  be  construed  as  an  unwillingness  to  remedy  the  difficulties  con- 
fronting the  National  Labor  Relations  Board.  Our  position  is  simply 
that  Reorganization  Plan  No.  5  is  not  the  way  to  do  it.  Perhaps  the 
agency  should  be  divested  of  its  judicial  function.  Perhaps  the  Na- 
tional Labor  Relations  Board  should  handle  only  representation  mat- 
ters and  unfair  labor  practice  cases  tried  in  Federal  District  Courts. 
Perhaps  the  agency  should  be  decentralized  to  regional  boards.  In 
any  event,  the  problem  is  too  basic  and  complex  to  be  dealt  with  ex- 
cept by  Congress  itself  in  the  legislative  process. 

Clare  E.  HorrMAisr. 

R.  Walter  Riehlman. 

George  Meader. 

Clarence  J.  Brown. 

Florence  P.  Dw^yer. 

Robert  P.  Griffin. 

Odin  Langen. 

John  B.  Anderson. 

F.  Bradford  Morse. 


^Hearlnfr^;  beforp  fl  snlioommlttee  of  the  Committpp  on  Governmpnt  Onoratfons,  Housp  of 
Rpurpppntntivps.  S7th  Cons.,  l^t  spss..  Jnnp  12,  1961,  on  Reorganization  Plan  No.  5  of 
19fil   (National  Labor  Relations  Board),  p.  1.3. 

"Eugene  Keeney.  attorney.  Labor  Relations  Legal  Department.  U.S.  Chami>€r  of  Com- 
merce at  hearings  before  a  snbenmmittee  of  the  Committee  on  Government  Operations, 
House  of  Representatives.  .S7th  Cone.  1  st  sess.,  .Tune  12,  1961,  on  Reorganization  Plan 
No.  5  of  1961  (National  Labor  Relations  Board),  p.  32. 
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ADDITIOXAL  VIEWS  OF  HON.  CLARE  E.  HOFFMAN  ON 
HOUSE  RESOLUTION  328,  DISAPPROVING  REORGANI- 
ZATION PLAN  NO.  5  OF  1961  PROVIDING  FQR  REOR- 
GANIZATION OF  THE  NATIONAL  LABOR  RELATIONS 
BOARD 

In  1888,  the  Congress  created  the  Labor  Department. — 

to  foster,  promote,  and  develop  the  welfare  of  the  wage 
earners  of  the  United  States,  to  improve  their  working  con- 
ditions, and  to  advance  their  opportunities  for  profitable 
employment. 

Employers'  abuse  of  their  economic  power  and  the  use  of  the  "yellow 
dog"  contracts,  which  barred  employment  if  the  applicant  was  a  mem- 
ber of  a  union,  led  to  the  enactment  of  the  Wagner  law  in  1935. 

The  purpose  was  to  diminish  the  causes  of  labor  disputes  burdening 
interstate  and  foreign  commerce  by  granting  to  employees  the  right 
to  organize,  bargain  collectively,  engage  in  concerted  activities  pro- 
moting their  overall  welfare. 

The  act  created  a  National  Labor  Relations  Board,  whose  duty  it 
was  to  implement  the  act  and  aid  employees  and  unions  in  exercising 
the  special  privileges  granted. 

The  act  and  the  Board  administering  it  failed  to  protect  the  rights 
of  employers  who  created  employment  and  met  payrolls  to  such  an 
extent  that  today  labor  organizations  exercise  far  more  power  than 
do  employers  or  their  associations. 

Labor  organizations  have  grown  so  wealthy  and  so  powerful  that, 
during  the  Roosevelt  administration,  it  became  necessary  for  one 
political  party  to  clear  the  vice  presidential  nomination  with  labor's 
Sidney  Hillman  before  a  nomination  could  be  made. 

More  recently,  labor  organizations,  because  of  their  wealth,  through 
the  exercise  of  their  political  power,  named  the  candidate  who  now 
holds  the  presidential  office. 

One  of  the  inherent  defects  in  the  Wagner  law  contributing  to  the 
unfortunate  results  was  the  fact  that,  in  large  part,  its  terms  were 
dictated  by  the  then  general  counsel  of  the  CIO,  Lee  Pressman,  who, 
according  to  his  sworn  admission,  at  the  time  was  a  member  of  a 
Communist  cell  in  Washington,  D.C. 

Pressman's  overall  thinking,  as  indicated  by  his  activities,  seemed 
to  be  that  employers  were  a  necessary  evil,  their  profits  should  be 
limited,  management  of  their  operations  shared  by  the  representatives 
of  organized  labor. 

The  Labor  Board  never  was,  and  probably  never  was  intended  to 
be,  a  judicial  body.  It  was  not  bound,  either  in  making  investigations 
or  reaching  decisions,  by  the  rules  or  practices  of  the  courts. 

It  received  hearsay  evidence.  Its  decisions  were  based  in  the 
beginning  upon  conclusions  reached  by  trial  examiners,  by  the  Board. 

At  one  time,  the  Board  made  findings  and  conclusions  based  upon 
the  findings  of  the  examiner.  During  another  period,  the  Board's 
findings  of  fact  and  its  orders  granting  relief  were  sustained,  if  based 
upon  a  preponderance  of  the  testimony  taken  by  the  examiner  and 
the  Board.  Later,  the  law  stated  that  the  findings  of  the  Board  with 
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respect  to  questions  of  fact,  "if  supported  by  substantial  evidence  on 
the  record  considered  as  a  whole  shall  be  conclusive." 

At  one  time,  the  U.S.  Supreme  Court  sharply  rebuked  the  circuit 
court  of  appeals  because  of  its  failure  to  enforce  the  Board's  order 
when  it  substituted  its  judgment  on  disputed  facts  for  the  Board's 
judgment.  It  said  that — 

Whether  the  court  would  reach  the  same  conclusion  as 
the  Board  from  the  conflicting  evidence  is  immaterial  and  the 
court's  (United  States  Code  Annotated)  disagreement  with 
the  Board  could  not  warrant  the  disregard  of  the  statutory 
division  of  authority  set  up  by  Congress.^ 

The  activities  of  the  Board  were  carried  on  by  partisans,  selected 
by  an  administration,  one  of  whose  objectives  seemed  to  be  the  corral- 
ling of  the  vote  of  organized  labor. 

Experience  seems  to  have  demonstrated  that  the  Democratic  polit- 
ical organization,  due  to  its  more  efficient  and  ruthless  practices,  was 
more  successful  than  was  the  Republican  outfit.  President  Eisenhower 
could  not — evidently  had  no  desire  to — be  as  effective  as  was  President 
Truman,  an  expert  political  manipulator. 

An  early  member  of  the  Board,  one  of  the  Smiths,  was  a  Communist. 
Nathan  Witt  was  likewise  a  Communist  and  a  member  of  the  same 
cell  to  which  Lee  Pressman  belonged.  Witt,  from  January  of  1937 
to  June  of  1940,  is  listed  in  the  Congressional  Directory  either  as 
Assistant  General  Counsel  of  the  Board  or  as  Secretary  of  the  Board. 

Many  of  its  employees  were  not  only  incompetent,  with  no  experi- 
ence and  little  knowledge  of  American  law  or  traditions,  but  many 
sincerely  believed  that  employers  were  oppressors  of  those  for  whom 
they  provided  jobs. 

Reference  has  been  made  to  the  political  power  of  the  unions, 
which  has  swung  so  far  to  the  left  that  we  now  have  the  reverse  of 
the  "yellow  dog"  contract,  under  which  union  membership  was  a  ban 
to  a  job.  Today,  the  reverse  is  true  and  lack  of  membership  in  a  union 
to  an  equal  degree  bars  an  applicant  from  the  opportunity  of  earning 
a  livelihood. 

The  abuse  of  the  power  granted  labor  organizations,  the  racketeer- 
ing and  extortion,  as  well  as  unpunished  open  defiance  of  State  and 
Federal  law  by  unions  and  their  agents,  as  well  as  utter  disregard  of 
the  public  health  and  welfare,  became  so  great  that  public  indigna- 
tion and  anger  forced  Congress,  in  a  somewhat  make-believe  gesture, 
to  pass  the  Taft-Hartley  Act  in  1947  and,  later,  the  Landrum-Griffin 
Act  in  1959. 

Unfortunately,  neither  act,  although  both  were  vehemently  de- 
nounced as  union-busting  legislation,  effectively  struck  at  the  root  of 
the  evil,  which,  simply  stated,  was  the  oppressive  abuse  and  misuse 
of  special  privileges  granted  labor. 

The  obvious  remedy  is  to  suspend  or  take  from  unions  those  special 
privileges  granted  them  when  they  failed  to  comply  with  organic  law, 
unjustly  endanger  the  public  welfare  and,  when  war  threatens,  our 
national  defense. 


^National  Labor  Relations  Board  v.  Waterman  Steamship  Corp.,  309  U.S.  206.  226. 
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That  unions  have  misused  and  today  are  misusing  the  power  granted 
them  to  such  an  extent  that  the  public  health  and  welfare  is  adversely 
affected,  efforts  toward  an  effective  national  defense  impeded,  is  obvi- 
ous from  the  perusal  of  any  authentic  record  detailing  strike  activities 
in  the  past,  or  by  the  reading  of  today's  press  or  listening  to  current 
radio  news  programs. 

Two  current  examples  are  sufficient  for  the  record.  Last  week  in 
Washington,  D.C.,  approximately  250  hoisting  engineers,  desiring  a 
wage  increase  from  the  $3.97  to  a  flat  $5  hourly  rate,  went  on  strike 
and  tied  up  4  major  Federal  construction  jobs  and  threw  out  of  work 
in  Washington  several  thousand  other  employees. 

At  the  same  time,  Congress  has  granted  and  is  contemplating  fur- 
ther grants  of  unemployment  compensation  and  public  assistance  for 
the  needy. 

The  maritime  strike  in  New  York  to  a  large  extent  has  tied  up 
interstate  commerce  throughout  the  Nation,  caused  a  food  shortage 
so  severe  in  the  new  State  of  Hawaii  that  its  Governor  has  called  upon 
the  President  for  relief. 

Not  only  has  interstate  commerce  been  drastically  interfered  with, 
but  international  complications  are  imminent. 

Because  of  the  arbitrary  misuse  of  the  powder  granted,  its  effect 
upon  industry,  because  of  conduct  adversely  affecting  the  public,  the 
racketeering  and  extortion  practiced  by  a  few  professional  criminals 
using  the  cloak  of  union  membership  as  a  screen,  and  because  of 
organized  labor's  demands  which  adversely  affect  international  ship- 
ping, it  is  obvious  that  a  real  remedy  must  be  found,  and  that  without 
delay. 

That  such  a  remedy  cannot  and  will  not  be  available  if  power  to 
write  labor  legislation  and  select  the  officials  who  enforce  it  is  left  or 
given  through  a  reorganization  plan  to  the  present  administration  is 
obvious. 

It  is  a  matter  of  common  knowledge  that  the  administration  now  in 
power  owes  it  success  to  support  of  organized  labor. 

It  is  but  natural  for  that  administration  to  repay  its  supporters  by 
favoring  legislation  which  will  not  curtail  any  of  the  special  privileges 
granted  organized  labor.  That  it  will  select  by  appointment,  as 
interpreters  and  enforcers  of  that  legislation,  individuals  whose 
political  philosophy  is  in  accord  with  the  thinking  of  labor  leaders, 
whose  determination  to  obtain  labor's  objectives  by  fair  means  or 
foul  is  unlimited. 

Plan  No.  5  provides  that : 

Authority  to  delegate. 

(a)  In  addition  to  its  existing  authority,  the  National 
Labor  Relations  Board,  hereinafter  referred  to  as  the 
"Board",  shall  have  the  authority  to  delegate,  by  published 
order  or  rule,  any  of  its  functions  to  a  division  of  the  Board, 
an  individual  Board  member,  a  hearing  examiner,  or  an  em- 
ployee or  employee  board,  including  functions  with  respect  to 
hearing,  determining,  ordering,  certifying,  reporting  or 
otherwise  acting  as  to  any  work,  business,  or  matter:  Pro- 
vided., however^  That  nothing  herein  contained  shall  be 
deemed  to  supersede  the  provisions  of  section  7(a)  of  the 
Administrative  Procedure  Act  (60  Stat.  241),  as  amended. 
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The  real  remedy  lies  with  Congress,  not  with  an  administration 
Tinder  obligation  to  organized  labor.  An  adequate  remedy,  notwith- 
standing past  failures,  will  be  found  when  the  people  at  home  make 
clear  to  senatorial  and  congressional  candidates  that  the  home  folk 
not  only  are  aware  of  the  situation  but  that  they  intend  to  refuse 
election  to  those  candidate  5  who  lack  the  inclination  or  courage  to 
do  whatever  may  be  necessary  to  see  to  it  that  legislation  shall  have 
the  purpose  and  be  adequately  enforced  to  protect  the  welfare  of  all, 
rather  than  that  of  any  special  group  which  loudly  asserts  that  its 
support  must  be  paid  for  by  the  granting  of  special  immunity,  as  well 
as  unearned  benefits. 

Repeated  misuse  of  power,  inexcusable  disregard  of  the  public 
health,  safety,  and  welfare  should  be  met  by  suspension  or  repeal  of 
the  legislation  which  makes  such  action  possible. 

Clare  E.  Hoffman. 


46.  (87th  Congress,  1st  Session,  House  of  Representatives, 

Document  No.  172) 


PvEORGANIZATION  PLAN  NO.  5  OF  1961 : 
NATIONAL  LABOR  RELATIONS  BOARD 

Hearings    Before   the    Committee    ox    Government   Operations, 

U.S.  Senate,  87th  Congress,  First  Session 

resolution   of  disapproval,   senate  PuESOLUTION    15  8,  JULY   12,   13, 

AND    14,    1961 

Reorganization  Plan  No.  5  of  1961 :  National  Labor  Relations 

Board 

wednesday,  july  12,  1961 

U.S.  Senate, 
Committee  on  Go\t:rnment  Operations, 

Washington^  D.C. 

The  committee  met,  pursuant  to  notice,  at  10  a.m.,  in  room  330-2, 
New  Senate  Office  Building,  Senator  John  L.  McClellan  (chairman) 
presiding. 

Present :  Senators  McClellan,  Ervin,  Gruening,  Muskie,  Curtis,  and 
Javits. 

Also  present:  Walter  L.  Reynolds,  chief  clerk  and  staff  director; 
Ann  M.  Grickis,  assistant  chief  clerk  and  Eli  F.  Nobleman,  profes- 
sional staff  member. 

The  Chairman,  The  committee  will  come  to  order. 

Preliminary  hearings  on  Reorganization  Plan  No.  5  were  held  by 
this  committee  on  June  6,  1961,  at  which  time  testimony  in  support 
of  the  plan  was  received  from  the  chairman  and  the  general  counsel 
of  the  National  Labor  Relations  Board. 

The  Chairman  of  the  Board  stated  at  that  time  that  all  members 
of  tlie  Board  supported  the  plan. 

Today,  we  resume  hearings  on  Reorganization  Plan  No.  5  for  the 
purpose  of  accommodating  additional  witnesses  who  desire  to  testify. 
I  presume  that  we  have  witnesses  here  both  for  and  against  the  plan. 
The  staff  has  arranged  the  order  in  which  the  witnesses  will  be  called. 
This  arrangement  was  made  to  accommodate  those  out  of  town  wit- 
nesses who  wished  to  conclude  their  testimony  and  return.  We  will 
begin  therefore  with  the  schedule  as  prepared  by  the  staff. 

At  this  point  in  the  record  there  will  be  printed  the  President's 
message  on  Reorganization  Plan  No.  5,  Senate  Resolution  158.  a  reso- 
lution proposing  that  the  Senate  disapprove  the  plan,  and  staff  memo- 
randum 87-1-45  analyzing  the  plan. 
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(The  message  of  the  President  of  the  United  States,  together  with 
Senate  Resolution  158  and  the  staff  memorandum  anah'zing  the  plan,, 
follows:) 

REOEGAXIZATION  PLAN  NO.  5  OF  1961 

Message  From  the  President  of  the  United  States  Transmitting 
Reorganization  Plan  No.  5  of  1961,  Pp^pared  in  Accordance 
With  the  Reogranization  Act  of  1949,  as  Amended,  and  Pro- 
"stding  for  Reorganization  in  the  National  Labor  Relations 
Board 

Mat  24,  1961. — Referred  to  the  Committee  on  Government  Operations  and 

ordered  to  be  printed 

To  the  Congress  of  the  United  States : 

I  transmit  herewith  Reorganization  Plan  No.  5  of  1961.  prepared 
in  accordance  with  the  Reorganization  Act  of  1949,  as  amended,  and 
providing  for  reorganization  in  the  National  Labor  Relations  Board. 

This  Reorganization  Plan  No.  5  of  1961  follows  upon  my  message 
of  April  13,  1961.  to  the  Congress  of  the  United  States.  It  is  believed 
that  the  taking  effect  of  the  reorganizations  included  in  this  plan  will 
provide  for  greater  efficiency  in  the  dispatch  of  the  business  of  the 
National  Labor  Relations  Board. 

The  plan  provides  for  greater  flexibility  in  the  handling  of  the  busi- 
ness before  the  Board,  permitting  its  disposition  at  different  levels  so 
as  better  to  promote  its  efficient  dispatch.  Thus  matters  both  of  an 
adjudicatory  and  regulatory  nature  may,  depending  upon  their  im- 
portance and  their  complexity,  be  finally  consiunmated  by  divisions 
of  the  Board,  individual  Board  members,  hearing  examiners,  and, 
subject  to  the  provisions  of  section  7(a)  of  the  Administrative  Pro- 
cedure Act  (60  Stat.  241),  by  other  employees.  This  will  relieve  the 
Board  members  from  the  necessity  of  dealing  with  many  matters  of 
lesser  importance  and  thus  conserve  their  time  for  the  consideration  of 
major  matters  of  policy  and  planning.  There  is,  however,  reserved  to 
the  Board  as  a  whole  the  right  to  review  any  such  decision,  report  or 
certification  either  upon  its  own  initiative  or  upon  the  petition  of  a 
party  or  intervenor  demonstrating  to  the  satisfaction  of  the  Board 
the  desirability  of  having  the  matter  reviewed  at  the  top  level. 

^  Provision  is  also  made,  in  order  to  maintain  the  fundamental 
bipartisan  concept  explicit  in  the  basic  statute  creating  the  Board,  for 
mandatory  review  of  any  such  decision,  report,  or  certification  upon 
the  vote  of  a  majority  of  the  Board  less  one  member. 

By  providing  sound  organizational  arrangements,  the  taking  effect 
of  the  reorganizations  included  in  the  accompanying  reorganization 
plan  will  make  possible  more  economical  and  expeditious  administra- 
tion of  the  affected  functions.  It  is,  however,  impracticable  to  itemize 
at  this  time  the  reductions  of  expenditures  which  it  is  probable  will 
be  brought  about  by  such  taking  effect. 

After  investigation,  I  have  found  and  hereby  declare  that  each 
reorganization  included  in  the  reorganization  plan  transmitted  here- 
with is  necessary  to  accomplish  one  or  more  of  the  purposes  set  forth 
in  section  2(a)  of  the  Reorganization  Act  of  1949,  as  amended. 
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I  recommend  that  the  Congress  allow  the  reorganization  plan  to 
become  effective. 

John  F.  Ivennedy. 
The  White  House,  May  2!^,  1961. 

KEORGANIZATION  PLAN  NO.  5  OF  1961 

Prepared  by  the  President  and  transmitted  to  the  Senate  and  the  House  of 
Representatives  in  Congress  assembled,  May  24,  1961,  pursuant  to  the  pro- 
yisions  of  the  Reorganization  Act  of  1949,  63  Stat.  203,  as  amended 

Natioxal  Labor  Relations  Board 

Authority  to  delegate 

(a)  In  addition  to  its  existing  authority,  the  National  Labor  Rela- 
tions Board,  hereinafter  referred  to  as  the  "Board",  shall  have  the 
authority  to  delegate,  by  published  order  or  rule,  any  of  its  functions 
to  a  division  of  the  Board,  an  individual  Board  member,  a  hearing 
examiner,  or  an  employee  or  employee  board,  including  functions  with 
respect  to  hearing,  determining,  ordering,  certifying,  reporting  or 
otherwise  acting  as  to  any  work,  business,  or  matter:  Provided, 
however,  That  nothing  herein  contained  shall  be  deemed  to  supersede 
the  provisions  of  section  7(a)  of  the  Administrative  Procedure  Act 
(60  Stat.  241).  as  amended. 

(b)  With  respect  to  the  delegation  of  any  of  its  functions,  as  pro- 
vided in  subsection  (a)  of  this  section,  the  Board  shall  retain  a  dis- 
cretionary right  to  review  the  action  of  any  such  division  of  the  Board, 
individual  Board  member,  hearing  examiner,  employee  or  employee 
board,  upon  its  own  initiative  or  upon  petition  of  a  party  to  or  an 
jntervenor  in  such  action,  within  such  time  and  in  such  mamier  as 
the  Board  shall  by  rule  prescribe :  Provided,  however,  That  the  vote 
oi  a  majority  of  the  Board  less  one  member  thereof  shall  be  sufficient 
to  bring  any  such  action  before  the  Board  for  review. 

(c)  Should  the  right  to  exercise  such  discretionary  review  be 
declined,  or  should  no  such  review  be  sought  within  the  time  stated  in 
the  rules  promulgated  by  the  Board,  then  the  action  of  any  such 
division  of  the  Board,  individual  Board  member,  hearing  examiner, 
-employee  or  employee  board,  shall,  for  all  purposes,  including  appeal 
or  review  thereof,  be  deemed  to  be  the  action  of  the  Board. 


[  S.  Res.  158,  87th  Cong.,  1st  sess. ] 

RESOLtrXIOIT 

Resolved,  That  the  Senate  does  not  favor  the  Reorganization  Plan  Numbered  5 
•of  1961  transmitted  to  Congress  by  the  President  on  May  24,  1961. 


Senate  Committee  on  Government  Operations 

July  11,  1961. 
•Staff  Memorandum  No.  87-1-45. 

Subject :  Reorganization  Plan  No.  5  of  1961,  providing  for  Reorganization  in  the 
National  Labor  Relations  Board. 
Reorganization  Plan  No.  5  was  submitted  by  the  President  to  the  Congress  on 
May  24,  1961.  Unless  disapproved  by  a  majority  vote  of  either  House  of  Con- 
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gress,  it  will  become  effective  on  July  23.  1961.  Senate  Resolution  158,  express- 
ing disapproval  of  Reorganization  Plan  No.  5,  was  introduced  by  Senator  Dirk- 
sen  on  June  13, 1961,  and  is  pending  before  tbe  committee. 

Purpose  of  the  plan 

According  to  the  President's  message  transmitting  the  plan,  the  principal  ob- 
jective of  Plan  No.  5  is  to  relieve  the  members  of  the  National  Labor  Relations 
Board  from  the  necessity  of  dealing  with  numerous  matters  of  lesser  impor- 
tance, thus  conserving  their  time  for  the  consideration  of  major  matters  of 
policy  and  planning.  Under  existing  law,  they  are  required  to  devote  the  great 
bulk  of  their  time  to  hearings,  determinations  and  review  of  both  regulatory 
and  adjudicatory  matters. 

In  testifying  before  the  committee,  the  Chairman  of  the  Board  stated :  "The 
primary  objective  of  plan  5  is  to  permit  the  Board  to  delegate  to  trial  examiners 
the  authority  to  make  initial  decisions  in  unfair  labor  practices  cases,  subject  to 
discretionary  review  by  the  Board  on  the  certiorari  basis." 

Provisions  of  the  plan 

Plan  No.  5  would  permit  the  National  Labor  Relations  Board,  by  published 
order  or  rule,  to  delegate  any  of  its  functions  to  subordinate  divisions,  individual 
Board  Members,  hearing  examiners,  employees,  or  employee  boards.  This  au- 
thority to  delegate  would  be  subject  to  the  provisions  of  section  7(a)  of  the 
Administrative  Procedure  Act  of  1946,  as  amended,  which  provides,  in  effect, 
that,  where  the  organic  statute  of  an  agency  requires  that  regulatory  or  adjudi- 
catory matters  may  be  decided  only  upon  a  written  record,  after  a  public  hear- 
ing, these  functions  must  be  performed  by  the  full  agency,  one  or  more  members 
thereof,  or  a  qualified  hearing  examiner  appointed  in  accordance  with  that  act. 
The  functions  which  may  be  delegated  include  hearings,  determinations,  orders, 
certifications,  reports,  and  all  other  work  or  business  of  the  agency. 

As  in  the  other  Reorganization  Plans  Nos.  1-4  of  1961,  the  National  Labor 
Relations  Board  would  retain  the  right  to  review  the  decision,  report  or  cer- 
tification of  any  subordinate  to  whom  authority  has  been  delegated,  either  upon 
its  own  initiative  or  upon  the  petition  of  a  party  or  interveuor  demonstrating 
to  the  satisfaction  of  the  Board  the  desirability  of  having  the  matter  reviewed  at 
the  top  level.  However,  this  right  of  review  is  made  discretionary  with  the 
Board,  and  unless  the  Board  desires  to  review  on  its  own  motion,  no  review 
may  be  had,  except  by  a  vote  of  a  majority  of  the  Boai-d,  less  one  member.  Since 
the  Board  is  composed  of  five  members,  the  votes  of  two  members  would  be  re- 
quired for  review.  In  the  event  that  the  Board  declines  to  exercise  discretionary 
review,  or  if  no  review  is  sought  within  the  time  required  by  the  Board's  rules, 
then  the  action  of  any  of  the  subordinates  to  whom  the  Board  has  delegated  its 
functions  is  final  and  shall,  for  all  purposes,  including  appeal  or  review,  be  deemed 
the  action  of  the  agency. 

EFFECT    OF   PLAN    NO.    5    ON    OPERATIONS    OF   THE    NATIONAL   LABOR   RELATIONS   BOARD 

Delegation  of  authority 

Under  existing  law,  the  Board  may  now  delegate  any  of  its  powers  to  any 
group  of  three  or  more  members. 

In  representation  cases,  the  Board  may  delegate  its  powers  to  regional  direc- 
tors who  designate  hearing  oflScers  from  among  their  regional  employees.  These 
hearing  officers  take  testimony  and  summarize,  but  are  not  permitted  to  make 
any  recommendations.  Since  section  5  of  the  Administrative  Procedure  Act  of 
1946,  as  amended,  specifically  exempts  representation  cases,  the  hearing  officers 
in  these  cases  need  not  be  hearing  examiners  or  trial  examiners. 

In  unfair  labor  practice  cases,  the  Administrative  Procedure  Act  applies,  and 
the  taking  of  testimony  in  adjudication  cases  may  be  delegated  only  to  one  or 
more  members  of  the  Board  or  to  a  qualified  hearing  examiner  appointed  under 
the  provisions  of  section  7(a)  of  that  act. 

Since  the  Board's  rulemaking  power  is  exei'cised  only  with  respect  to  house- 
keeping and  procedural  matters,  the  delegation  of  its  rulemaking  power  does  not 
appear  to  be  pertinent. 

It  should  be  noted  that  during  the  hearings,  the  Chairman  of  the  Board 
stated  that  "*  *  *  we  do  not  have  any  intention  of  delegating  certain  powers 
which  the  Board  has  not  exercised  itself,  the  powers  of  rulemaking.  *  *  *  The 
Board  has  never  believed  or  found  that  the  best  way  of  handling  disputes  wliich 
are  submitted  to  its  care  under  the  Labor-Management  Relations  Act,  is  to  do  it 
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by  general  rulemaking  as  practiced  in  the  case  of  some  other  agencies.  On  the 
contrary,  the  Board  has  acted  on  a  case-by-case  basis,  and  the  courts  have  uni- 
formly approved  this  procedure  of  the  National  Labor  Relations  Board." 

If  plan  No.  5  of  1961  becomes  effective,  the  Board  would  be  able  to  delegate 
any  function  to  a  division  of  the  Board,  an  individual  Board  member,  a  hearing 
examiner,  or  other  employee  of  the  Board.  However,  since  section  7(a)  of  the 
Administrative  Procedure  Act  would  continue  to  be  applicable,  in  adjudications 
involving  unfair  labor  practices,  the  Board  could  only  delegate  the  taking  of 
testimony  to  a  member  of  the  Board  or  a  qualified  hearing  examiner  appointed 
in  accordance  with  that  act. 

In  this  connection,  the  Chairman  stated,  during  the  hearings,  that  "*  *  *  the 
major  difference  that  this  plan  would  make  would  be  in  permitting  the  Board 
to  delegate  its  decisionmaking  powers  in  unfair  labor  pi'actice  cases  to  the 
Board's  trial  examiners  and  this  will  result  in  converting  the  full  de  novo  review 
of  ti'ial  examiners'  reports— in  which  the  Board  now  engages  on  an  automatic 
basis  wherever  exceptions  are  filed — to  a  Board  review  of  the  trial  examiners' 
decisions  on  a  discretionary  basis." 

Board  revieic 

Under  existing  law,  in  representation  cases,  Board  review  of  a  decision  of  a 
regional  director  is  discretionary  with  the  Board,  and  a  vote  of  a  majority  of 
the  Boai'd  is  necessary  to  compel  review.  If  plan  No.  5  becomes  effective,  it 
appears  that  where  a  representation  case  is  delegated  to  a  regional  director,  a 
review  of  his  decision  would  be  mandatory  on  the  vote  of  only  two  Board  mem- 
bers, rather  than  on  the  vote  of  a  majority. 

Under  existing  law,  in  unfair  labor  practice  cases,  full-scale  Board  review  is 
automatic  and  is  granted  in  all  cases  in  which  a  party  has  filed  exceptions  in 
the  time  required  by  the  Board's  I'ules  of  practice.  If  plan  No.  .5  becomes  effective, 
review  by  the  Board  would  be  discretionary  as  to  all  actions  under  delegation, 
and  a  vote  of  two  members  of  the  Board  would  be  necessary  to  compel  review. 

According  to  information  furnished  to  the  committee  by  the  Chairman  of  the 
National  Labor  Relations  Board,  details  on  present  and  contemplated  review 
procedures  are  as  follows  :  ^ 

At  present, where  no  exceptions  are  filed  to  an  intermediate  report  (report  of 
the  trial  examiner),  the  Board  adopts  the  findings  of  fact,  conclusions  of  law, 
and  recommendations  without  review.  Where  exceptions  are  filed,  review  by 
the  Board  of  the  trial  examiner's  decision  is  automatic  and  is  granted  in  all 
cases.  Exceptions  to  the  trial  examiner's  findings  are  permitted  to  l»e  filed  in 
the  form  of  general  dentals  or  by  referring  in  broad  and  conclusionary  language 
to  the  matter  being  relied  upon  to  indicate  a  contrary  result.  Statements  in 
support  of  the  intermediate  report  or  a  reply  to  exceptions  are  permitted  only 
upon  the  gi-anting  of  special  leave  of  the  Board.  Upon  assignment  by  the  execu- 
tive secretary,  approximately  80  percent  of  the  cases  are  decided  by  three-member 
panels  and  20  percent  are  decided  by  the  full  Board.  All  panel  decisions,  how- 
ever, are  cleared  by  the  two  nonpanel  members,  thus  according  an  opportunity 
for  any  member,  whether  a  panel  or  clearing  member,  to  bring  the  case  to  the 
full  Board  for  discussion  and  consideration. 

In  all  cases,  there  is  an  exhaustive  de  novo  review  of  the  findings  of  fact, 
conclusions  of  law,  and  recommendations.  This  entails  detailed  reading  and 
analysis  of  the  hearing  record,  the  intermediate  report,  exceptions  thereto, 
briefs,  and  statements  in  support  of  the  intermediate  report  or  reply  briefs,  if 
•any.  .   ;     ■     ; 

If  plan  No.  5  becomes  effective,  the  contemplated  procedures  are  as  follows: 

Where  no  exceptions  to  the  intermediate  report  are  filed,  the  Board  will  adopt 
the  findings  of  fact,  conclusions  of  law.  and  recommendations  of  the  trial  ex- 
aminer, without  review.  Where  exceptions  are  filed,  review  will  be  granted  on 
limited  grounds  and  will  be  discretionary  with  the  Board,  unless  two  members 
decide  to  grant  it. 

The  Board  contemplates  limited  grounds  for  review  along  the  following  lines : 
(1)  That  a  substantial  question  of  law  or  policy  is  raised  because  of  (a) 
absence  of,  or  (b)  a  departure  from,  officially  reported  Board  precedent,  or  other 
controlling  authority,  or  (c)  that  the  conclusions  or  order  are  not  warranted  by 
the  findings  of  fact.  ,,(2)  That  the  trial  examiner's  decision  on  a  material 
factual  issue  is  clearly  erroneous.  (3)  Tliat  the  conduct  of  the  hearing  or  any 
ruling  made  in  connection  with  the  proceeding  has  resulted  in  prejudicial  error. 
(4)  That  there  are  compelling  reasons  for  reconsideration  of  an  important  Board 


1  This  material  is  set  forth  in  the  hearings,  June  6  and  7, 19()1 .  pp.  139-141. 
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rule  or  policy.  The  request  for  review  and  supporting-  exceptions  and  brief 
must  be  self-contained,  and  shall  specify  the  grounds  with  sufficient  detail  to 
enable  the  Board  to  pass  on  the  request  without  the  necessity  of  recourse  to  the 
record.  With  respect  to  the  ground  that  the  trial  examiner's  decision  on  a 
material  factual  issue  is  clearly  erroneous,  and  other  grounds  where  appropriate, 
such  request  must  contain  a  full  recital  of  the  evidence  or  rulings  bearing  on 
the  issues,  together  with  page  citations  from  the  transcript  and  a  full  state- 
ment of  the  reasons  calling  for  reversal  of  the  trial  examiner's  decision  in  respect 
thereto. 

Any  party  may,  within  a  prescribed  period,  file  with  the  Board  an  opposition 
thereto,  or  counterrequest  for  review. 

Requests  for  review,  supporting  exceptions  and  briefs,  opposition,  if  any,  and 
the  trial  examiner's  decision  will  be  assigned  by  the  executive  secretary  to  a 
three-member  panel  with  copies  of  such  documents  also  being  distributed  to  non- 
panel  members.  The  two  nonpanel  members  also  will  be  advised  of  the  proposed 
ruling  of  the  panel.  The  nonpanel  members  will  thus  be  given  an  opportunity  to 
bring  the  case  to  the  full  Board  for  consideration.  Thus,  any  single  panel  or  non- 
panel  member  may  l)ring  the  case  to  the  full  Board  for  discussion.  However,  it 
will  require  the  vote  of  two  members  to  grant  review. 

The  request  for  review  and  supporting  exceptions  and  briefs,  opposition  there- 
to, the  trial  examiner's  decision  and  cited  pages  of  the  transcript  will  be 
analyzed  in  relationship  to  the  grounds  for  review  relied  upon. 

Where  review  is  granted,  there  will  be  exhaustive  de  novo  review  of  those 
matters  as  to  which  review  has  been  granted,  including  full  examination  and 
consideration  of  relevant  findings  of  fact,  conclusions  of  law,  and  recommenda- 
tions. In  relation  thereto,  there  will  be  an  analysis  of  the  hearing  record,  initial 
decision,  request  for  and  opposition  to  review,  pertinent  exceptions,  and  support- 
ing and  opposing  briefs. 


SUMMAEY  OF   PRINCIPAL   ARGUMENTS    IN    SUPPORT   OF   AND   IN    OPPOSITION    TO   PLAN 

NO.   6 

The  following  arguments  in  support  of  and  in  opposition  to  plan  No.  5  have 
been  submitted  by  the  National  Labor  Relations  Board  for  the  information  of 
the  committee : 


Objections  to  plan  5 
(a)     Permits    delegation    of    broad 
power    to    subordinate    employee    S-9. 


(&)  Permits  delegation  of  rulemaking 
to  subordinates. 


(c)     Deprives    litigants    of    review 
rights. 


Answered 

(a)  Not  correct.  Reference  to  Ad- 
ministrative Procedure  Act  requires 
delegation  of  decisional  power  either 
to  Board  member  or  to  officer  selected 
under  that  act  and  acting  under  its 
procedures.  At  NLRB,  this  is  trial 
examiner  only. 

(b)  NLRB  has  never  acted  by  rule- 
making, as  some  other  agencies  do. 
This  is  too  inflexible  for  complex  and 
diverse  situations  in  industrial  rela- 
tions. NLRB  acts  on  a  case-by-case 
basis.  Rulemaking  is  not  one  of  its 
functions. 

(c)  No  substantial  right  is  lost  under 
plan.  It  adopts  review  procedure  like 
that  authorized  by  Congress  in  19.59  for 
representation  cases.  It  limits  full,  de 
novo  review  to  meritorious  cases,  or 
ones  where  two  Board  members  so  vote. 
But  every  petition  for  review  of  trial 
examiner's  decision  will  be  reviewed  in 
first  instance  by  Board  to  see  if  it  has 
merit.  Screening  out  unreasonable 
demands  for  review  will  allow  Board  to 
give  fuller  attention  to  meritorious 
cases. 

Court  review  not  affected.  All  final 
orders,  including  those  where  full  re- 
view is  not  allowed,  are  subject  to 
court  review. 
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(d)   Gives  Chairman  undue  powers. 


(e)  Allows  Board  to  undo  Congress' 
delegation  authorization  to  Board  in 
19r.9  in  representation  cases. 


(/)  Congress  should  set  grounds  for 
review,  not  leave  these  to  Board  to  set 
up,  as  plan  does. 


(g)  Tlie  trial  examiners  are  not 
Presidential  appointees  and  their  dein- 
sions  should  not  be  given  any  finality. 


(7i)  Plan  is  vague  and  too  broad. 


(d)  Not  correct.  Plan  does  not  in- 
crease Board  Chairman's  powers.  It 
does  not  include  section  2  which  was 
included  in  other  plans  for  that  pur- 

D0S6 

(e)  Against  background  of  1959  law 
and  Board's  action  under  it,  this  plan 
allows  similar  delegation,  but  to  truil 
examiners,  in  unfair  labor  practice 
cases.  It  cannot  properly  be  construed 
to  override  or  disturb  the  explicit  con- 
gressional action  of  1959,  or  to  allow 
the  Board  to  do  so.  An  interpretation 
giving  full  effect  to  both  actions  is  the 
only  reasonable  interpretation. 

(/)  But  Congress  in  1959  left  to  the 
Board  the  setting  of  grounds  for  re- 
view in  R  cases.  The  Board  did  this 
only  after  consultation  with  ijersons 
from  management,  labor,  and  public 
interests.  It  plans  a  similar  procedure 
on  unfair  labor  practice  cases.  This 
approach,  which  is  more  flexible,  has 
been  widely  accepted.  To  insist  on  do- 
ing it  by  amendments  to  the  Taft- 
Hartley  law  or  Administrative  Proce- 
dure Act  is  likely  to  open  up  many 
other  issues  and  lead  to  lengthy  debate. 

{(/)  Board's  trial  examiners  are 
selected  under  Administrative  Proce- 
dure Act  from  special  register  and  rat- 
ings prepared  by  Civil  Service  Commis- 
sion. Twenty-four  percent  of  tlieir  de- 
cisions are  now  accepted  by  parties  and 
become  final  orders  of  Board  automati- 
cally. Fifty-two  percent  more  are 
fully  affirmed  by  Board.  By  test  of  ex- 
perience, their  work  is  entitled  to  same 
confidence  Congress  evidenced  in  1959 
by  allowing  Board  to  delegate  R  case 
decisionmaking  to  regional  directors, 
also  not  Presidentially  appointed.  De- 
cisions under  both  delegations,  ot 
course,  are  subject  to  Board  review. 

ih)  As  applied  to  basic  functions  of 
NLRB  this  does  not  hold  true.  Plan  is 
clear  and  delegation  under  it  is  more 
restricted  than  under  Congress  action 
of  1959  in  two  respects:  (1)  the  spe- 
cific reference  to  the  Administrative 
Procedure  Act:  and  (2)  the  provision 
allowing  only  two  Board  members  ro 
compel  full,  de  novo  review  of  trial 
examiners'  decisions. 


STATUS 

Preliminary  hearings  on  plan  No.  5  were  held  on  June  6  1961  ^t  wbk^i^time 
testimony  in  support  of  the  plan  was  received  ^^^^f^.^^^^,  ^^^^^j^^^^^ttated 
General  Counsel  of  the  National  Labor  Relations  Board.  The  Chairman  srarea 

order  to  accommodate  additional  witnesses  who  desire  to  be  hoaid.   At   th.t 
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time,  a  large  amount  of  correspondence  expressing  opposition  to  the  plan  >vill 
either  be  inserted  in  tlie  record  or  incorporated  by  reference. 


Approved : 

Walteb  L.  Reynolds, 

Chief  Clerk  and  Staff  Director. 


Eli  E.  Nobleman. 
Professional  Staff  Member. 


The  Chairman.  The  Chair  will  state  further  that  the  committee 
has  received  a  lot  of  correspondence  expressing  opposition  to  this  plan. 

This  correspondence  will  be  screened  and  those  commtmications 
which  appear  pertinent  and  of  consequence  will  be  incorporated  as 
an  appendix  to  this  record. 

I  understand  that  Senator  Dii-ksen  had  desired  to  be  present  but 
is  unable  to  be  here. 

Senator  Dirksen  is  the  author  of  Senate  Resolution  158,  disapprov- 
ing the  plan.  Since  he  cannot  be  here  he  has  sent  a  representative. 

Identify  yourself,  please,  sir. 


CORNELIUS    KENNEDY,    MINORITY    COUNSEL,    SUBCOMMITTEE    ON 
ADMINISTRATIVE   PRACTICE   AND   PROCEDURE 

Mr.  Kennedy.  JNIr.  Chairman,  I  am  with  the  Senate  Subcommittee 
on  Administrative  Practice  and  Procedure,  as  minority  counsel. 

The  Chairman.  But  you  are  appearing  here  as  Senator  Dirksen's 
representative^ 

Mr.  Kennedy.  That  is  correct.  Mr.  Chairman.  He  had  prepared 
some  remarks.  I  can  either  read  them  or  they  could  be  incorporated 
in  the  record. 

The  Chairman.  Since  he  cannot  be  here  in  per-son,  I  see  no  reason 
wh}^  they  cannot  be  incorporated  in  the  record  at  this  point  and  you 
may  advise  the  Senator  that  his  statement  was  received. 

Mr.  Kennedy.  Thank  you,  Mr.  Chairman. 

Sta^tement  of  Hon.  Everett  INIcKinley  Dirksen,  U.S.   Senator 

FROM  THE  State  of  Illinois 

Senator  Dirksen.  jSIr.  Chairman,  I  should  like  to  make  this  state- 
ment in  support  of  Senate  Eesolution  158  which  I  introduced  on 
June  lo,  1961.  This  resolution  expresses  disapproval  of  Reorganiza- 
tion Plan  No.  5  pertaining  to  the  NLRB. 

I  remember  well  the  many  legislative  battles  which  have  been  fought 
over  the  National  Labor  Relations  Act  of  1935  and  over  its  amend- 
ment in  1947  and  then  again  in  1959.  These  battles  were  hard-fought 
on  each  side  and  the  result  v^^as  legislation  v;hich  has  been  hammered 
out  in  committee,  on  the  floor  of  tlie  Congress,  and  in  conference.  Re- 
organization Plan  No.  5,  under  the  guise  of  "providing  for  greater 
efficieiicy  in  the  dispatch  of  the  business  of  the  National  Labor  Rela- 
tions Board,"  makes  some  basic  changes  in  that  legislation  which  has 
received  such  careful  consideration  b}'^  the  Congress. 

Let  us  first  turn  to  paragraph  (a)  of  plan  5.  It  provides : 

In  addition  to  its  existing  authority,  the  National  Labor  Relations  Board, 
hereinafter  referred  to  as  the  "Board,"  shall  have  the  authority  to  delegate, 
*  *  *  nny  of  its  functions  to  a  division  of  the  Board,  an  individual  Board  mem- 
ber, a  hearing  examiner,  or  an  employer  or  employee  board. 
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By  this  language  the  plan  would  permit  what  Congress  did  not  per- 
mit when  it  carefully  dealt  with  the  question  of  delegation  of  func- 
tions by  the  Board.  Congress  very  expressly  provided  for  only  three 
types  of  delegation :  First,  m  section  3(b)  it  stated : 

The  Board  is  authorized  to  delegate  to  any  group  of  three  or  more  members 
any  or  all  of  the  powers  which  it  may  itself  exercise. 

Second,  by  amendment,  it  added  that  in  rex^resentation  cases : 

The  Board  is  also  authorized  to  delegate  to  its  regional  directors  its  powers 
under  section  9  to  determine  the  unit  appropriate  for  the  purpose  of  collective 
bargaining  *  *  *  and  direct  an  election — 

And  third,  in  section  3(d)  it  provides  that  the  General  Counsel 
"shall  have  such  other  duties  as  the  Board  may  prescribe."  The  Con- 
gress also  said  that  certain  things  should  not  be  delegated.  In  section  4 
it  provided : 

The  Board  may  not  employ  any  attorneys  for  the  purpose  of  reviewing  tran- 
scripts of  hearings  or  preparing  drafts  of  opinion  except  '■'  *  *  legal  assistants 
to  Board  members. 

It  provided  that  no  trial  examiners'  report  shall  be  reviewed — 
by  any  person  other  than  a  member  of  the  Board  or  his  legal  assistant. 

These  are  not  careless  words  which  the  Congress  used.  They  are 
careful  and  specific.  They  are  part  of  the  statute.  Yet,  they  are  all 
wiped  away  by  paragraph  (a)  of  Eeorganization  Plan  No.  5  which 
permits  the  Board  to  delegate,  not  only  the  functions  which  the  Con- 
gress has  said  it  may  delegate,  but  any  other  function  as  well. 

Eeorganization  Plan  No.  o  makes  another  change  m  the  basic  statute 
which  is  of  the  greatest  importance  to  every  working  man  and  every 
employer  in  this  country.  It  eliminates  the  right  of  a  party  who  is  not 
satisfied  with  a  decision  of  the  hearing  examiner  in  an  mifair  labor 
practice  case  to  have  that  decision  reviewed  by  the  Board. 

Now,  how  important  is  this  right  to  have  the  intermediate  report, 
as  the  decision  of  the  hearing  examiner  is  called,  reviewed  by  the 
Board?  How  often  does  the  Board  change  a  decision  of  a  hearing 
examiner  when  review  is  sought?  According  to  the  data  presented  by 
the  Chairman  of  the  NLRB  during  earlier  hearings  on  Reorganiza- 
tion Plan  No.  5  conducted  by  this  committee,  in  fiscal  1960,  in  over  25 
percent  of  the  cases  in  which  review  was  sought,  28.6  percent  to  be 
exact,  the  decisions  were  either  reversed,  remanded,  or  modified  in 
part.  I  believe  that  we  in  the  Congress  should  be  concerned  about  thafc 
one  case  in  four  which  the  Board  decides  that  the  hearing  examiner 
has  made  the  wrong  decision.  I  certainly  do  not  believe  that  we  should 
remove  the  safeguard  of  Board  review  when  every  fourth  case  is 
reversed,  remanded,  or  modified  by  the  Board  on  review. 

Now  what  are  the  justifications  given  by  the  Board  for  this  Reor- 
ganization Plan  No.  5  ?  In  his  statement,  the  Chairman  of  the  NLRB 
gives  three  reasons:  (ij  the  general  acceptability  of  the  trial  exam- 
iner's decision;  (2)  that  eliminating  the  right  of  review  will  s]?eed 
decisionmaking;  and  (3)  that  this  delegation  is  necessary  to  relieve 
the  Board  of  "its  crushing  workload."  I  cannot  agree  with  tlie  Chair- 
man of  the  NLRB  that  there  is  a  "general  acceptability"  of  hearing 
examiner  decisions  when  the  Board  itself  has  decided  that  one  deci- 
sion out  of  every  four  must  be  modified,  reversed,  or  remanded. 
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Nor  can  I  agree  that  eliminating  the  right  of  Board  review  is  a 
worthwhile  price  to  pav  for  speedy  decisions.  On  this  point  I  am  par- 
ticularly impressed  with  the  description  of  Board  review  given  by  the 
Chairman  of  the  NLRB.  He  said  that,  first  of  all,  a  legal  assistant  to 
a  Board  member  working  under  a  supervisory  legal  assistant  of  the 
samc^  member  makes  a  full  and  detailed  reading  and  analysis  of  the 
hearing  record,  the  intermediate  report,  the  exceptions,  and  the  briefs ; 
that  all  of  this  material  is  then  read  by  the  chief  counsel  to  the  Board 
member  and  by  the  Board  member  himself ;  and  that  these  four  men 
then  confer  on  the  case.  According  to  the  Chairman  of  the  NLRB  the 
case  is  then  discussed  with  the  two  other  chief  counsels  and  the  two 
other  Board  members  who  make  up  a  three-man  panel.  This  makes  so 
:f  ar  a  total  of  eight  men  considering  each  re\dew.  Here  I  quote : 

Thereafter,  four  more  are  added  to  this  group  when  the  panel's  draft  of  the 
■decision  is  referred  for  clearance  to  the  two  members  not  on  the  panel  and  their 
respective  chief  counsels,  which  entails  their  study  of  the  report,  exceptions, 
■and  hriefs. 

This  adds  up  to  at  least  1  legal  assistant.  1  supervisor.  5  chief  counsels,  and 
5  Board  members,  or  a  minimum  of  12  involved  in  each  case. 

Further,  under  the  Board's  rules,  this  review  procedure  is  provided  in  every 
case  in  which  exceptions  are  filed  to  trial  examiner's  reports. 

With  this  procedure  for  review,  it  is  easy  to  understand  why  it  takes 
so  long  for-  the  Board  to  review  a  case.  T  believe  that  the  answer  to 
the  delay  in  Board  review  is  to  have  tlie  Board  revise  its  own  system 
of  review  rather  than  to  eliminate  the  right  of  review. 

Turning  next  to  the  third  reason  which  the  Board  has  given  to 
justif}'  this  reorganization  plan,  let  us  take  a  careful  look  at  the  work- 
load of  the  Board.  I  was  at  first  staggered  by  the  statistics,  given  to 
this  committee  by  the  Board  in  its  testimony,  that  the  intake  of  the 
Board  amounted  to  21,000  cases  in  1959  and  1960,  was  expected  to 
jump  to  22,000  cases  in  lOfil;  that  the  Board's  output  had  increased 
from  2,300  decisions  in  1959  to  2,800  decisions  in  1960 ;  and  that  these 
decisions  amounted  to  4,000  cases  decided  by  the  Board  last  year. 
Then  I  turned  to  the  annual  report  of  the  Board  for  the  fiscal  year 
1960,  and  I  found  that  2,666  of  those  4,000  decisions  were  in  repre- 
sentation cases  which  have  now  been  delegated  by  the  Board  to  re- 
gional directors.  Only  about  one-third  of  the  decisions  were  in  un- 
fair lal3or  practice  cases  in  which,  without  Reorganization  Plan  No.  5, 
the  Board  must  still  make  the  decision.  I  next  found  that  of  the  im- 
fair  labor  practice  cases  which  were  closed.  94.5  percent  were  closed 
before  the  hearing  examiner  had  issued  his  intermediate  report.  That 
gets  us  down  to  116  cases  which  were  closed  after  the  hearing  exam- 
iner's report  and  before  the  issuance  of  the  Board  decision  and  117 
cases  in  which  there  were  no  exceptions  to  the  report.  This  leaves 
only  430  cases  in  which  the  Board  actually  had  to  make  a  decision. 
These  amount  to  just  3.5  percent  of  the  total  number  of  such  cases. 

Novv',  as  there  are  5  members  of  the  Board  that  would  be  an  aver- 
age of  about  86  cases  per  Board  member  per  year.  Each  of  these 
Board  members  has  a  personal  staff  of  about  21  legal  assistants  ac- 
cording to  the  House  report  on  Reorganization  Plan  No.  5.  If  the 
86  cases  were  divided  evenly  among  these  assistants,  it  would  mean 
that  each  assistant  would  have  the  job  of  reviewing  4  cases  each  j'ear. 
I  do  not  believe  that  this  is  a  sufficient  burden  for  the  NLRB  and  its 
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staff  to  justify  eliminating  the  right  of  the  public  to  get  Board  review 
of  decisions  in  unfair  labor  practice  cases. 

I,  therefore,  strongly  oppose  the  adoption  of  Reorganization  Plan 
Xo.  5.  Much  of  the  data  which  the  Board  has  submitted  in  support 
of  the  plan  refers  to  the  caseload  of  the  Board  before  it  put  into  effect 
this  year  the  power  which  the  Congress  gave  it  2  years  ago  to  delegate 
representation  cases  to  regional  directors.  After  we  see  the  result  of 
permitting  representation  cases  to  be  handled  by  the  regional  direc- 
tors, and  the  steps  the  Board  has  taken  to  improve  its  review  procedure, 
the  Congress  can  determine  whether  any  further  delegation  of  powers 
should  be  permitted. 


Eeougaxization  Plax  No.  5  of  1961 :  Xatioxal  Labor 

Relations  Board 

friday,  july  14,  1961 

U.S.  Sexate, 
Committee  ox  Go\^erx'mex^t  Operation's, 

Washington^  D.G. 

The  committee  met,  pursuant  to  notice,  at  10 :10  a.m.,  in  room  3302, 
New  Senate  Office  Building,  Senator  John  L.  McClellan  (chairman) 
presiding. 

Present:  Senators  McClellan,  Jackson,  Muskie,  Mundt,  Curtis,  and 
Javits. 

Also  present:  Walter  L.  Reynolds,  chief  clerk  and  staff  director; 
Ann  M.  Grickis,  assistant  chief  clerk;  and  Eli  E.  Nobleman,  profes- 
sional staff  member. 

The  CliAiRMAx".  The  committee  will  come  to  order. 

We  will  resume  where  we  concluded  yesterday.  Who  is  the.  next 
witness,  Mr.  Counsel  ? 

Mr.  Noblemax.  Mr.  McCulloch,  Chairman  of  the  NLRB. 

The  Chairman.  Mr.  McCulloch,  come  around,  please. 

If  you  have  members  of  your  staff,  will  you  identify  them  for  the 
record,  please,  sir. 

Statement  of  Frank  W.  McCulloch,  Chairman,  National 
Labor  Relations  Board,  Accompanied  by  Arnold  Ordman, 
Chief  Coux^sel  to  Chairman;  Ogden  Fields,  Executive 
Secretary;  and  WhjLIam  Feldesmax, Solicitor 


Mr.  McCulloch.  I  will  be  glad  to,  Mr.  Chairman. 
*  I  am  Frank  McCulloch,  Chairman  of  the  National  Labor  Relations 
Board,  and  I  am  accompanied  this  morning  by  the  Executive  Sec-; 
retary  of  the  Board,  Mr.  Ogden  Fields,  who  is  on  my  right:  Mr. 
Arnold  Ardraan,  who  is  my  chief  legal  counsel;  and  Mr.  William 
Feldcsman,  who  is  the  solicitor  of  tlie  Board. 

The  Chairmax.  Very  well. 

Do  you  have  a  prepared  statement  ? 

Mr.  McCulloch.  Mr.  Chairman,  in  an  effort  to  prepare  for  and  to 
meet  the  various  charge  and  arguments  that  have  l^een  presented  to 
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this  coininittee  in  the  last  2  days,  it  has  been  a  little  difficult  overnight 
to  present  to  the  committee  a  prepared  statement.  I  apologize  for 
not  being  able  to  do  that. 

I  spent  a  considerable  nmnber  of  hours  in  developing  informational 
material,  however,  which  I  would  like  to  present. 

And  I  do  have  a  number  of  documents  which  were  prepared  prior 
to  these  last  few  days  of  hearing  which,  with  the  chairman's  indul- 
gence, I  would  itemize  and  ask  to  have  inserted  in  the  committee 
record. 

The  Chairman.  Very  well. 

You  have  some  material  you  would  like  to  have  placed  in  the 
record  ? 

Mr.  McCuLLOCH.  Yes,  I  do,  LIr.  Chairman. 

The  Chairman.  Will  .you  identify  the  material,  please? 

Mr.  McCtilloch.  I  have,  first,  a  summary  analysis  of  plan  5,  with 
a  brief  abstract  of  the  principal  objections  to  the  plan,  and  answers 
to  those  objections.  The  summary  is  dated  the  26th  of  June.  This 
I  prepared  ni}' self . 

The  Chairman.  This  is  a  summary  analysis  of  plan  5  that  you 
prepared  on  the  26th  of  June  ? 

Mr.  McCulloch.  That  is  correct.  I  have  one  slight  correction  on 
the  copy  which  I  prepared  for  the  record. 

The  Chairman,  Very  well. 

There  will  be  inserted  in  the  record  at  this  point  a  summary  analy- 
sis of  Reorganization  Plan  No.  5,  as  prepared  by  the  National  Labor 
Eelations  Board,  dated  June  26, 1961. 

(The  suimnary  analysis  referred  to  follows :) 

Summary  Analysis  of  Reorganization  Plan  5 
(Prepared  by  National  Labor  Relations  Board) 

Provisions  of  plan 

Permits  delegation  of  Board's  functions  and  decisional  powers  to  panels  or 
members,  hearing  officers  or  employees,  subject  to  section  7(a)  of  the  Admin- 
istrative Procedure  Act ;  subject  also  to  discretionary  review  by  Board  as  pre- 
scribed by  rule,  to  be  granted  on  vote  of  one  less  than  majority  of  Board  (i.e., 
by  two  members),  actions  not  reviewed  to  be  deemed  the  actions  of  the  Board. 

There  is  no  provision  to  increase  Chairman's  powers. 

Primary  purpose 

To  convert  full,  de  novo  review  of  contested  trial  examiner's  intermediate 
reports  in  unfair  labor  practice  cases  from  an  automatic  to  a  discretionary 
basis  to  cut  delays,  reduce  backlog  and  improve  quality  of  Board's  work. 

Justification 

General  acceptability  of  trial  examiner's  work : 

Percent 

No  review  sought 24 

On  review,  Board  affirms  in  full 54 

Affirmed  in  part 13 

Reversed 6 

Remanded   3 

Total  100 

That  is,  78  percent  affirmed  in  full ;  91  percent  affirmed  in  full  or  in  part. 
Caseload  intake  increasing  from  13,000  annually  4  years  ago  to  over  23,000 
In  1962. 
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Board's  production  increasing  from  1,900  proceedings  4  years  ago  to  over  3,200 
in  current  year. 

But  backlog  has  grown  to  record  lieights  (440  contested  complaint  cases,  over 
1  year's  production;  676  representation  cases,  a  3-month  supply). 

Delays :  median  time  from  filling  unfair  labor  practice  charges  to  Board  de- 
cision is  400  days  ;  median  time  in  representation  cases  85  days — far  too  long. 

Congress  did  it  for  election  cases 

Congress  in  1959  Landrum-GriflBn  amendments  authorized  Board  to  delegate 
representation  case  decisions  to  regional  directors,  subject  to  discretionary  re- 
view, which  Board  has  carefully  formulated  and  put  in  operation  as  of  May 
15,  1961. 

Bipartisan  support 

Members  of  the  NLRB — Republicans  and  Democrats  alike — unanimously  en- 
dorse the  plan  as  essential  to  the  Board's  functioning.  The  Cox  advisory  panel, 
including  management,  labor,  and  public  representatives,  supported  the  prin- 
ciple of  allowing  the  Board  to  delegate  complaint  case  decisions  to  trial  ex- 
aminers, subject  to  discretionary  review  by  the  Board. 

Nature  and  probable  grounds  for  review 

Every  petition  for  review  would  be  acted  upon  by  Board. 

If  follow  review  procedures  for  R  cases,  would  grant  full  review  if:  (o) 
demonstrable  error  of  fact;  (&)  substantial  or  novel  issue  of  law  or  policy;  (c) 
failure  to  give  fair  procedure;  or   (d)   other  compelUng  reasons. 

If  only  two  members  so  vote,  review  would  be  mandatory. 

Every  final  order,  even  where  full  review  is  denied,  can  be  appealed  in  the 
courts. 

Effective  date 

Plan  5  submitted  May  24,  1961 ;  in  absence  of  disapproval  would  become  ef- 
fective July  24,  1961. 


Objections  to  plan  5 

(a)  Permits  delegation  of  broad  pow- 
er to  subordinate  employee — GS-9. 


(&)    Permits  delegation  of  rulemak- 
ing to  subordinates. 


(c)     Deprives    litigants    of    review 
rights. 


(d)  Give  Chairman  undue  powers. 


Answered 

(a)  Not  correct.  Reference  to  Ad- 
ministrative Procedure  Act  requires 
delegation  of  decisional  power  either  to 
Board  member  or  to  officer  selected  un- 
der that  act  and  acting  under  its  pro- 
cedures. At  NLRB,  this  is  trial  ex- 
aminer only. 

(b)  NLRB  has  never  acted  by  rule- 
making, as  some  other  agencies  do.  This 
is  too  inflexible  for  complex  and  diverse 
situations  in  industrial  relations.  NLRB 
acts  on  a  case-by-case  basis.  Rulemak- 
ing is  not  one  of  its  functions. 

(c)  No  substantial  right  is  lost  under 
plan.  It  adopts  review  procedure  like 
that  authorized  by  Congress  in  1959  for 
representation  cases.  It  limits  full,  de 
novo  review  to  meritorious  cases,  or 
ones  where  two  board  members  so  vote. 
But  every  petition  for  review  of  trial 
examiner's  decision  will  be  reviewed  in 
first  instance  by  Board  to  see  if  it  has 
merit.  Screening  out  unreasonable  de- 
mands for  review  will  allow  Board  to 
give  fuller  attention  to  meritorious 
cases. 

Court  review  not  affected.  All  final 
orders,  including  those  where  full  re- 
view is  not  allowed,  are  subject  to  court 
review. 

(d)  Not  correct.  Plan  does  not  in- 
crease Board  Chairman's  powers.  It 
does  not  include  sec.  2  which  was  in- 
cluded in  other  plans  for  that  purpose. 
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(e)  Allows  Board  to  undo  Congress' 
delegation  authorization  to  Board  in 
1959  in  representation  cases. 


(/)  Congress  should  set  grounds  for 
review,  not  leave  these  to  Board  to  set 
up,  as  plan  does. 


(g)  The  trial  examiners  are  not 
Presidential  appointees  and  their  deci- 
sions should  not  be  given  any  finality. 


(e)  Against  background  of  19.59  law 
and  Board's  action  under  it,  this  plan  al- 
lows similar  delegation,  but  to  trial  ex- 
aminers, in  unfair  labor  practice  cases. 
It  cannot  properly  be  construed  to  over- 
ride or  disturb  the  explicit  congressional 
action  of  1959,  or  to  allow  the  Board  to 
do  so.  An  interpretation  giving  full  effect 
to  both  actions  is  the  only  reasonable 
interpretation. 

(/)  But  Congress  in  1959  left  to  the 
Board  the  setting  of  grounds  for  review 
in  R  cases.  The  Board  did  this  only 
after  consultation  with  persons  from 
management,  labor,  and  public  interests. 
It  plans  a  similar  procedure  on  unfair 
labor  practice  cases.  This  approach, 
which  is  more  flexible,  has  been  widely 
accepted.  To  insist  on  doing  it  by  amend- 
ments to  the  Taft-Hartley  law  or  Ad- 
ministrative Procedure  Act  is  likely  to 
open  up  many  other  issues  and  lead  to 
lengthy  debate. 

(fir)  Board's  trial  examiner^  are 
selected  under  Administrative  Proce- 
dure Act  frorti  special  register  and  rat- 
ings prepared  by  Civil  Service  Com- 
mission ;  24  percent  of  their  decisions 
are  now  accepted  by  parties  and  become 
final  orders  of  Board  automatically  ;  52 
percent  more  are  fully  aflirmed  by 
Board.  By  test  of  experience,  their 
work  is  entitled  to  same  confidence 
Congress  evidenced  in  1959  by  allowing 
Board  to  delegate  R  case  decisionmak- 
ing to  regional  directors,  also  not  Presi- 
dentially  appointed.  Decisions  under 
both  delegations,  of  course,  are  subject 
to  Board   review. 

(h)  As  applied  to  basic  functions  of 
NLRB  this  does  not  hold  true.  Plan  is 
clear  and  delegation  under  it  is  more 
restricted  than  under  Congress'  action 
of  1959  in  two  respects :  (1)  the  specific 
reference  to  the  Administrative  Proce- 
dure Act;  and  (2)  the  provision  allow- 
ing only  two  Board  members  to  compel 
full,  de  novo  review  of  trial  examiners' 
decisions. 

Mr.  McCuLLOCH.  The  second  item  is  an  answer  to  the  loss-of-rights 
argument  urged  by  some  against  the  plan,  which  I  have  also  prepared. 
The  Chairman.  That  may  be  inserted  in  the  record  at  this  point. 
(The  document  referred  to  follows :) 

An  S WEB  TO   THE  LoSS-OF-RlGHTS   ARGUMENT 

One  of  the  principal  objections  made  to  plan  5  is  that  the  discretionary  review 
therein  provided  would  deprive  parties  whose  cases  are  before  the  agency  of  im- 
portant, substantive  rights.  This  right,  so  the  argument  runs,  is  the  right  to 
have  full  review  of  the  trial  examiner's  decision  by  the  presidentially  appointed 
Board.  If  the  Board's  review  is  discretionary,  these  same  parties  may  not 
secure  full  Board  review  of  their  cases. 

This  is  an  appealing  argument,  sincerely  urged.  It  deserves  a  careful  answer. 


(h)  Plan  is  vague  and  too  broad. 
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First,  it  should  be  recalled,  that  to  the  degree  that  discretionary  review  is  a 
deprivation  of  rights.  Congress  itself  after  due  deliberation  in  1959  authorized  a 
similiar  procedure  for  the  Labor  Board  in  handling  its  representation,  or  elec- 
tion, cases.  It  empowered  the  Board  to  delegate  these  decisions  to  its  regional 
directors,  who  are  not  appointed  by  the  President.  The  review  requirements 
were  wholly  permissive,  the  language  Congress  adopted  simply  reading:  "Upon 
the  filing  of  a  request  therefor,  the  Board  may  review"  (sec.  3(b) ).  This  review 
requirement  is  obviously  less  stringent  than  under  plan  5. 

The  Board,  of  course,  was  convinced  that  Congress  intended  it  to  review 
every  meritorious  case.  So  after  consultation  with  practitioners  from  all  groups 
it  established  carefully  drawn  review  standards  requiring  full  review  where  in 
the  Board's  judgment  substantial  errors  of  law  or  fact  or  procedure  by  the 
regional  directors  are  shown  by  the  parties. 

Surely  no  one  will  claim  that  these  election  cases,  which  establish  or  dis- 
establish the  basic  bargaining  rights  and  obligations  of  union  groups  and  em- 
ployers, are  unimportant  cases.  But  they  are  voluminous.  (Board  elections 
in  1960  totaled  over  6,600.)  Many  conform  to  clearly  established  principles 
and  precedents.  The  delay  which  resulted  from  the  steadily  increasing  volume 
of  the  Board's  work  was  defeating  the  objectives  of  the  law.  Congress  there- 
fore authorized  Board  delegation  in  a  manner  which  left  the  parties  with  no 
automatic  right  to  a  full  review  by  the  Board,  but  with  a  right  to  get  that  full 
review  if  they  could  demonstrate  merit  in  their  cases.  To  the  extent  that  there 
is  a  limitation  of  the  right  to  secure  automatic  review,  it  was  auhorized  by 
Congress  to  attain  a  fuller  enjoyment  by  the  parties  of  all  the  rights  the  statute 
aims  to  protect. 

Reorganization  Plan  5  would  allow  the  Board  to  apply  to  unfair  labor  practice 
cases  a  review  procedure  similar  to  that  authorized  by  Congress  in  1959. 

In  this  case  the  delegation  of  decisionmaking  would  be  to  trial  examiners, 
selected  in  conformity  with  the  Administrative  Procedure  Act.  The  Board  must, 
under  the  plan  (the  language  is  "The  Board  shall")  set  up  review  procedures, 
described  as  "discretionary."  These  would  be  very  like  the  standards  set  up  by 
the  Board  for  representation  cases  under  the  1959  law. 

Let  us  analyze  the  review  rights  of  the  litigants  under  such  a  delegation : 

(*)  By  filing  a  petition  and  appropriate  exceptions  to  the  trial  examiner's 
report,  the  parties  would  have  an  automatic  right  to  a  preliminary  review  by 
the  Board  itself  to  determine  if  some  good  reason  is  shown  for  a  full  review  in 
the  nature  of  a  new  trial  on  the  printed  record.  Thus,  the  parties  would  all 
have  the  right  to  demonstrate  to  the  Board  on  the  record  that  there  were  prej- 
udicial errors  of  fact  or  law  or  procedure  by  the  trial  examiner. 

(h)  If  the  Board  felt  the  parties  had  shown  the  probability  or  possibility  of 
such  error — or  if  only  two  Board  members  felt  the  case  should  be  reviewed  for 
the  reasons  above,  or  any  other  reason — the  parties  would  have  the  right  to 
full,  de  novo  review  of  all  the  issues  pi-operly  raised  in  the  case. 

ic)  The  "right  lost."  precisely  as  under  the  1959  law,  is  the  right  to  an  auto- 
matic, full,  de  novo  review  of  the  entire  case  by  the  Board  where  the  parties 
cannot  or  do  not  show  any  substantial  errors  of  fact  or  law  or  procedure.  Re- 
call, however,  that  they  have  all  had  the  right  to  demonstrate  the  merit  of  their 
case  to  the  Board  in  their  petition  for  review  and  their  exceptions.  Recall  too 
that  in  every  case  the  parties  retain  their  rights  to  appeal  to  the  courts  to  back- 
stop the  Board  and  guard  against  any  arbitrary  refusal  by  the  Board. 

As  Congress  seeks  to  balance  the  various  rights  of  parties  and  needs  of  the 
Board  under  the  law,  is  this  "right"  to  a  full  de  novo  review  by  the  Board  in 
cases  where  no  meritorious  ground  for  it  is  shown  so  important  that  plan  5 
should  be  defeated? 

Or  is  not  this  "right,"  where  no  showing  of  error  is  made,  much  more  likely 
to  be  a  "right"  which,  in  effect,  only  delays  enforcement  in  the  parties'  own  case 
and  encumbers  the  Board  so  that  it  must  also  delay  its  processing  of  other, 
more  de-^erving  cases  V  Thus,  the  retention  of  this  "right"  would  deprive  others 
of  their  just  rights  to  the  more  expeditious  protection  of  the  law. 

On  balance  and  considering  the  various  interests  at  stake,  we  believe  plan  5 
would  improve  the  Board's  vindication  of  fundamental  rights  under  the  law 
and  would  not  deprive  parties  of  any  reasonable  review  rights. 

The  Board's  caseload  in  the  sixties  is  so  high  that  a  system  of  screening  olT 
the  unreasonable  demands  for  review  is  the  fairer  thing  to  do.  And  this  is  the 
purpose  of  plan  5. 
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Mr.  McCuLLOCH.  The  third  item,  Mr.  Chaimian,  is  a  table  of  median 
average  days  that  have  elapsed  in  processing  cases. 

The  purpose  of  this  is  to  give  the  committee  a  picture  of  the  extraor- 
dmary  delay  problem  before  the  Board. 

The  Chairman.  Very  well,  that  may  be  inserted  in  the  record  at 
this  point. 

(The  table  referred  to  follows:) 
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The  Chairman.  Does  tliat  show  the  days  lapsed  from  the  time  a    I 
complaint  is  filed  until  it  is  finally  disposed  of  ? 

Mr.  McCuLLOCH.  Yes,  Mr.  Chairman,  it  does. 

The  Chairman.  Does  it  show  the  lapse  of  time  from  the  time  the 
hearing  examiner  submits  his  intermediate  report  until  the  Board 
takes  action  ? 

Mr.  McCuLLOCH.  It  shows  that  breakdown ;  yes,  it  does. 

The  Chairman.  I  think  that  is  of  interest,  and  maybe  the  other  is, 
too.  I  remember  there  was  some  testimony  here  that  these  hearing 
examiners  only  handle  five  or  six  cases  a  year — or  two  or  three — is  that 
right? 

What  is  the  average  caseload  of  a  hearing  examiner  per  year  ? 

Mr.  McCuLLOCH.  The  average  now,  Mr.  Chairman,  is  about  11  in- 
termediate reports  a  year. 

The  Chairman.  By  each  examiner  ? 

Mr.  McCuLLOCH.  Exactly. 

The  Chairman.  That  includes  all  kinds  of  cases  ? 

Mr.  McCfllocii.  All  kinds. 

The  Chairman.  In  other  Avords,  giving  him  a  month  for  vacation, 
he  handles  about  one  case  a  month,  is  that  what  it  amounts  to  ? 

Mr.  McCullocii.  That  is  about  the  average. 

The  Chairman.  Has  that  average  recently  increased  or  has  it  di- 
minished, or  has  that  been  the  general  average  for  a  number  of  years? 

Mr.  McCuLLQCH.  That  average  has  been  going  up  over  the  course  of 
the  years,  and  if  the  Chairman  would  like  a  statistical  summary  of 
this,  covering.  I  think  10  years,  we  have  prepared  it  and  will  be  glad 
to  submit  it  for  the  record. 

The  Chairman.  That  will  be  accepted  for  the  record.  I  do  not 
knoAv  just  how  important  it  is,  but  since  we  are  in  this  I  thought  it 
would  be  well  for  the  record  to  show  it.  I  have  a  feeling,  and  I 
could  be  wrong,  this  has  not  firmed  up  to  the  point  of  making  it  an 
issue,  that  possibly  there  was  need  for  an  increased  number  of  hear- 
ing examiners. 

A^Tien  I  heard  that  there  are  only  four,  five,  or  six  cases  a  year 
handled  by  a  hearing  examiner,  I  thought  there  was  something  lack- 
ing on  their  part.  It  seems  to  me  they  could  handle  more  cases. 

Mr.  McCuLLOCH.  The  Chairman  is  quite  right  to  be  concerned  at 
the  apparent  inference  from  that  witness'  testimony. 

I  think  in  fairness  to  the  witness  I  should  say  that  in  his  prepared 
testimony  he  had  a  following  paragraph  which  adverted  to  the  fact 
that  the  average  was  higher,  and  he  mentioned  the  figure  of  11 
per  year,  per  examiner,  but  he  left  the  impression,  unfortunately, 
with  the  committee  that  the  average  was  much  lower. 

I  do  not  believe  he  intended  to  do  that. 

The  Chairman.  Is  that  where  the  witness  read  a  part  of  his  state- 
ment did  not  read  all  of  it — and  the  rest  was  inserted  in  the  record  ? 

Mr.  McCuLLocH.  Exactly. 

The  Chairman.  That  is  why  I  had  the  wrong  impression,  and 
maybe  he  did  not  intend  to  leave  an  erroneous  impression. 

Mr.  McCuLLOCH.  I  do  not  believe  that  he  did. 

The  Chairman.  Very  well,  we  have  it  established  now  at  11. 

Mr.  McCuLLOCH.  Mr.  Chairman,  if  the  chairman  is  interested 
further  in  having  at  least  available  to  the  committee  a  more  extended 
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analysis  of  what  the  trial  examiner's  work  consists  of,  we  will  furnish 
such  an  analysis.  The  production  figures  given  here  do  not  begin 
to  describe  what  the  trial  examiners  have  to  do ;  there  are  many  cases 
that  wash  out  by  settlement,  by  withdrawal,  after  the  hearing  has 
been  held. 

I  will  cite  only  one  example.  That  example  relates  to  a  hearing  in 
which,  as  I  recall,  the  trial  examiner  had  some  18,000  pages  of  record. 
You  can  imagine  the  weeks  that  were  taken  with  hearing  that  evidence, 
and  the  weeks  of  work  which  followed  in  analyzing  the  record  and 
preparing  his  intermediate  report.  Before  he  issued  that  report,  how- 
ever, the  case  washed  out  because  the  parties  adjusted  the  dispute  or 
reached  a  settlement. 

The  Chairman.  I  do  not  know  that  it  is  going  to  be  an  all-import- 
ant issue,  but  I  think  a  brief  statement  for  the  record  at  this  point 
regarding  the  caseload  and  workload  of  your  trial  examiners  would  be 
most  helpful,  because,  frankly,  even  11  a  year,  without  explanation— 
and  unless  one  fully  understands  what  they  do — would  leave  the  im- 
pression that  they  are  not  overworked,  to  say  the  least. 

Mr.  McCuLLOCH.  This  is  the  reason  why,  it  seems  to  me,  such  am 
explanation  is  not  only  appropriate  but  necessary. 

The  Chatrman.  You  may  prepare,  if  you  like,  a  brief  explanation 
setting  out  what  they  do  and  it  will  be  inserted  in  the  record  at  this 
point. 

Mr.  McCuLLOCH.  We  shall  deliver  it  to  the  committee  before  I  leave 
this  morning.  It  is  in  the  form  of  a  letter  from  tiie  Exccuti\'e  Secretary. 
It  I'uns  to  about  a  page  and  a  half  of  the  committee  record. 

It  is  followed  by  a  tabular  summary  that  gives  the  names  of  all  the 
trial  examiners  and  their  production  over  the  years,  sir. 

The  Chairman.  Very  well, 

(The  documents  referred  to  follow :) 

National  Labor  Relations  Board. 

Washington,  DC,  June  16, 1961. 
William  L.  Dawson, 

Chairman,  Executive  and  Legislative  Reorganizational  Sudcommittec  of  the 
Committee  on  Goveimment  Operations,  House  of  Representatives,  Washing- 
ton, B.C. 

Dear  Mr.  Dawson  :  Attached  please  find  the  statistics  sivins:  the  nmnber  of 
intermediate  reports  issued  by  our  trial  examiners  since  194S,  which  have  been 
requested  by  the  subcommittee  with  respect  to  Reorganization  Plan  No.  5  in- 
volving the  National  Labor  Relations  Board. 

In  submitting  this  information  I  believe  it  appropriate  to  convey  to  the  sub- 
committee something  of  the  nature  of  the  functions  of  trial  examiners  so  that 
the  statistics  may  be  seen  in  the  context  of  their  work,  I  also  want  to  express 
my  sincere  opinion  concerning  their  importance  in  the  administration  of  the 
act  and  the  general  quality  of  their  performance. 

The  corps  of  trial  examiners  serving  the  National  Labor  Relations  Board 
are,  with  few  exceptions,  highly  competent  civil  servants  operating  in  a  field 
of  legal  complexity  intensified  by  difficult  factual  problems  and  the  frequent 
antagonism  of  the  parties  in  the  proceedings  before  them.  Despite  their  in- 
herently difficult  tasks,  the  quality  of  the  work  of  these  trial  examiners  has 
earned  the  respect  and  confidence  of  the  management  and  labor  practitioners 
who  appear  before  them,  and  the  courts  which  review  their  decisions. 

The  general  productivity  of  the  corps,  as  reflected  in  the  enclo.sed  statistical 
report,  shows  a  steady  increase  of  average  output  per  examiner  in  the  past  5 
years  from  6.7  intermediate  reports  in  19.57  to  an  all  time  high  of  11.3  in  1961. 
Such  increase  has  been  accomplished  with  no  sacrifice  in  the  high  quality  of 
their  work. 
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To  appreciate  the  magnitude  of  the  job  of  the  Board's  trial  examiners,  one 
must  distinguish  their  handling  of  cases  from  the  manner  in  which  cases  are 
traditionally  heard  and  decided  in  the  courts.  Unlike  the  trial  judge  in  a  Fed- 
eral or  State  court  who  presides  over  a  trial  where  a  jury  also  hears  the  evidence 
and  concludes  the  case  with  its  verdict,  the  Board's  trial  examiner  must,  with- 
out a  jury's  assistance,  preside  at  a  tension-packed  hearing  which  frequently 
runs  tur  several  days  or  even  weeks  and  then,  after  the  conclusion  of  the  hear- 
ing, must  decide  the  case  in  a  written  report  in  which,  as  required  by  the  Fed- 
eral Administrative  Procedure  Act.  he  meticulously  relates  the  relevant  evidence, 
resolving  the  frequently  numerous  conflicts  of  testimony,  and  sets  forth  the 
basis  for  each  of  his  findings  of  fact  and  conclusions  of  law.  He  must  also 
recommend  remedial  action  of  a  kind  which  will  effectuate  the  purposes  of  the 
act  in  those  cases  where  he  has  concluded  that  the  act  was  violated.  All  this 
he  does  without  the  technical  assistance  of  experts  who  frequently  testify  in 
the  hearings  conducted  by  other  Federal  administrative  agencies  which  consider 
such  questions  as  rate  schedules.  Here  the  crucial  questions,  as  eoustrasted  with 
those  in  other  administrative  hearings,  turn  frequently  upon  the  determination 
of  disputed  facts  which  call  for  the  application  of  close  study  and  care  by  the 
examiner. 

The  burdens  of  the  Board's  trial  examiners  with  these  problems  are  recog- 
nized by  the  courts,  as  evidenced  by  the  acknowledgement  of  the  U.S.  Court  of 
Appeals  for  the  10th  Circuit  which  said  in  its  opinion  in  Colorado  Interstate 
Gas  Co.  V.  Federal  Power  Commission  (209  F.  2d  717,  723)  :  "It  is  obvious  that  the 
issues  arising  in  a  Labor  Board  case,  charging  unfair  labor  practices,  differ 
materially  from  those  arising  in  a  rate  hearing  case  before  tiie  Federal  Power 
Commission,  such  as  we  have  here.  In  a  Labor  Board  case,  the  facts  are  always 
in  sharp  conflict  and  the  credibility  of  witnesses  many  times  involved." 

The  difficult  fact  problems  in  a  Labor  Board  case  are  matched  by  the  com- 
plicated legal  questions  which  the  examiner  must  decide  often  without  benefit 
of  any  legal  precedent.  Twice  within  12  years  Congress  amended  and  added 
lengthy  provisions  to  the  basic  statute  which  had  to  be  construed  and  applied 
for  the  first  time  in  a  legal  proceeding  under  the  act  by  a  trial  examiner.  The.se 
problems  often  compel  extensive  study  and  research. 

The  job  of  the  Board's  examiners  does  not  begin  or  end  with  his  hearings  and 
reports.  Before  and  after  he  passes  on  a  variety  of  motions. 

To  keep  abreast  of  the  specialized  law  governing  his  work  he  must  con- 
stantly read  and  digest  the  tremendous  volume  of  decisions  in  this  field  emanat- 
ing daily  from  the  Board  and  courts.  Substantial  time  is  consumed  in  prepara- 
tion for  the  hearing  of  cases  which  are  settled  at  the  last  minute,  sometimes  as 
the  trial  examiner  is  about  to  depart  for  his  hearing. 

Often  the  trial  examiner  travels  to  his  hearing  in  a  city  which  can  lie  reached 
after  1  or  2  days  by  air,  train,  or  bus  where  he  may  start  tiie  hearing,  or  even 
conclude  it.  and  then  receive  a  settlement  agreement  from  the  parties  which 
obviates  a  written  report.  Sometimes  the  parties  agree  to  settle  after  the 
examiner  has,  after  weeks  of  research  and  writing,  completed  his  report.  The  re- 
port in  this  circumstance  also  does  not  issue.  Trial  examiners  are  frequently 
called  upon  to  serve  as  hearing  oflScers  in  complex  representation  cases  or  to 
preside  at  hearings  on  objections  to  elections  or  on  challenged  ballots  which 
are  determinative.  They  are  also  called  upon  to  serve  as  hearing  officers  in 
jurisdictional  dispute  cases  under  section  10 (k)  of  the  act.  Time  spent  at  these 
activities  is  not  reflected  in  statistical  tables  concerned  only  with  numbers  of 
cases  heard  by  trial  examiners  resulting  in  issuance  of  reports. 

The  Board's  trial  examiners  have  distinguished  themselves  sufficiently  through- 
out the  Federal  Government  so  that  their  services  are  in  demand  by  other 
administrative  agencies  who.  from  time  to  time,  require  the  assistance  of  skillecl 
examiners.  The  Board,  cognizant  of  the  needs  of  the  whole  Federal  Govern- 
ment, has,  upon  request,  frequently  loaned  its  examiners  to  seven  other 
administrative  Agencies.  Thus  the  Board  does  not  stand  alone  among  the  Federal 
administrative  agencies  in  recognition  of  the  higher  caliber  of  its  examiners. 

At  the  Board,  confidence  in  the  ability  of  its  examiners  credibility  to  per- 
form their  work  in  a  fair,  even-handed  manner  stems  from  the  impressive  sta- 
tistical record  which  shows  that  over  the  years  their  reports  have  been  sub- 
stantially vindicated  after  intensive  review  of  the  Board  and  the  courts.  For 
the  5-year  period  from  1956  to  1960,  20  percent  of  their  intermediate  re])orts  were 
accepted  by  the  parties  without  filing  exceptions.  This  figure  is  running  to  26 
percent  for  the  first  10  months   of  fiscal  1961.  With  regard  to  coEitested  decisions. 
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the  Board's  review  of  its  examiners'  reports  in  1,187  cases  resulted  in  affirmance 
in  full  of  the  examiners'  reports  in  839  cases,  or  70.6  percent ;  affirmance  in  part 
in  209  eases,  or  17.6  percent;  reversal  in  full  in  101  cases,  or  8.5  percent;  and 
remands  in  38  cases,  or  0.3  percent. 

Thus  in  the  past  5  years  the  Board  has  affimed  the  trial  examiner's  inter- 
mediate reports  in  whole  or  in  part  in  91  percent  of  the  cases,  a  record  which 
clearly  shows  the  high  degree  of  quality  and  acceptability  of  their  work.  This 
record  of  affii-mance  is  not  the  result  of  cursory  review  by  the  Board.  To  the 
contrary,  for  at  least  1  legal  assistant,  1  supervisor,  5  chief  counsels,  and  5 
Board  members,  or  a  minimum  of  12,  are  involved  in  the  extensive  review  of 
each  case. 

The  courts  have  also  had  a  long  experience  with  the  review  of  cases  which 
were  initiated  by  the  issuance  of  a  report  by  a  Board  examiner.  In  the  past 
2.5  years  aiiproximately  2,087  such  cases  were  contested  in  the  U.S.  Courts  of 
Appeals  and  131  cases  in  the  U.S.  Supreme  Court.  It  is  interesting  to  note  that 
this  tremendous  number  of  eases  in  the  Federal  courts  exceeds,  by  a  sub- 
stantial margin,  the  total  for  all  other  Federal  administrative  agencies  com- 
bined. These  Federal  courts  have  many  times  expressed  commendation  of  the 
Board's  examiners.  The  summation  of  their  frequent  approbation  of  the  Board's 
examiners  is  best  expressed  in  these  words  of  the  Supreme  Court  in  the  landmark 
XJniverml  Camera  Corp.  case,  340  U.S.  474  "High  standards  of  public  administra- 
tion counsel  that  we  attribute  to  the  labor  board's  examiners  both  due  regard 
for  the  responsibility  which  Congress  imposes  on  them  and  the  competence  to 
discharge  it."  In  my  opinion  and  that  of  the  Board,  their  record  fully  supporta 
this  view. 

Sincerely  yours, 

Ogden  "W.  Fields,  Executive  Secretary. 
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Mr.  McCuLLOCH.  I  would  like  next  to  offer  for  insertion  in  the 
record  a  statement  which  supplements  the  statement  I  originally 
presented  to  you,  Mr.  Chairman,  and  to  this  committee. 

It  was  a  statement  presented  to  the  House  Government  Operations 
Committee  of  four  or  five  pages  giving  a  few  more  statistics  that  were 
not  presented  to  this  committee. 

The  Chairman.  Very  well.  You  just  want  that  inserted  in  the 
record.  You  do  not  desire  to  read  it  ? 

Mr.  McCuLLocH.  No,  Mr.  Chairman.  I  will  not  take  the  time  to 
read  it. 

The  Chairman.  The  statement  will  be  placed  in  the  record  at  this 
point. 

(The  document  referred  to  follows :) 

Statement  of  Frank  W.  McCutxoch,  Chairman,  National  Labor  Relations 
Board,  in  Support  of  Reorganization  Plan  No.  5 

Certain  considerations  with  respect  to  Reorganization  Plan  No.  5  involving 
the  National  Labor  Relations  Board  that  were  not  mentioned  or  emphasized 
in  the  attached  "Statement  of  National  Labor  Relations  Board  in  Support  of 
Reorganization  Plan  No.  5,"  dated  June  5,  1961,  we  deem  appropriate  to  add 
here. 

First,  we  want  to  mention  that  plan  No.  5,  unlike  some  of  the  plans  before 
Congress,  does  not  provide  for  increasing  the  power  of  the  Chairman.  Our  plan 
is  limited  to  the  delegation  of  decisional  authority,  and  as  a  practical  matter 
primarily  will  be  used  to  delegate  more  aufhority  to  trial  examiners  in  unfair 
labor  practice  cases.  The  Board  may  also  delegate  more  authority  to  hearing 
officers  or  other  qualified  personnel  with  respect  to  work  assignments  or  juris- 
dictional disputes  arising  under  section  10(k)  of  the  statute. 

Secondly,  the  Board  does  not  intend  to  delegate  its  rulemaking  powers  under 
section  4  of  the  Administrative  Procedure  Act  for  the  simple  reason  that  the 
Board  itself  has  never  employed  this  technique  in  its  adjudicatory  or  regulatory 
functions.  Since  the  passage  of  the  act  on  July  5,  1935,  the  Board  has  consist- 
ently set  forth  its  policies  and  practices  in  its  published  case  decisions  or 
opinions.  It  has  been  the  considered  view  of  the  Board  that  the  use  of  rule- 
making to  govern  su))stantive  law  and  policy  is  too  inflexible  a  technique  for 
the  diversity  of  factual  situations  arising  under  this  dynamic  act.  The  estab- 
lishment of  precedents  identified  with  the  facts  of  the  case  lends  itself  better 
to  decision  rather  than  rulemaking. 

What  are  the  existing  rights  parties  now  have  under  present  procedures  that 
will  be  limited  or  removed  by  delegation  under  plan  5? 

Present  procedures  required  by  the  act  result,  when  exceptions  are  filed,  in 
an  automatic,  exhaustive  de  novo  review  of  the  findings  of  fact,  conclusions  of 
law.  and  recommendations  of  every  tri  il  examiner's  intermediate  report.  It  is 
important  to  note  that  exceptions  are  filed  in  approximately  75  percent  of  the 
cases. 

Under  the  plan  the  Board  would  be  permitted  to  convert  review  from  auto- 
matic to  limited  grounds — to  grant  review  only  where  a  party  established  the 
merit  of  such  review  on  grounds  formulated  by  the  Board  or  where  in  their 
discretion  any  two  members  of  this  five-man  Board  decide  to  grant  review. 

The  safeguards  to  assure  justice  under  the  plan,  if  approved,  are  many  : 

1.  The  Board's  authority  to  delegate  will  not  be  employed  until  it  affords 
an  opportunity  to  representatives  of  labor,  management,  the  American  Bar 
Association,  and  the  public  to  advise  the  Board  at  an  open  hearing  or  in  writing 
as  to  the  most  feasible  and  just  manner  to  implement  any  delegation,  including 
advice  on  the  grounds  or  standards  for  review  as  well  as  the  procedures  govern- 
ing the  review  of  trial  examiner  decisions. 

2.  Following  the  receipt  of  advice  referred  to  above,  the  Board  will  decide 
upon,  adopt,  and  publish  grounds  and  procedures  for  review. 

3.  In  addition  to  the  grounds  for  review,  in  conformity  with  the  plan,  a 
majority  of  the  five-man  Board  less  one — or  any  two  members  of  the  Board- 
shall  suffice  to  caxise  the  Board  to  grant  review ;  and  internal  practices  will  be 
devised  and  followed  to  conform  to  the  letter  and  spirit  of  this  requirement  of 
the  plan. 


2159 

4.  All  unfair  Irtbor  practice  proceedings  are  adjudicatory  cases  under  section 
5  of  the  Administrative  Procedure  Act,  and  as  sucli  they  must  be  tried  before 
a  hearing  examiner  (traditionally  called  a  trial  examiner  at  this  Board)  ap- 
pointed pursuant  to  section  11  of  such  act  and  the  hearing  must  be  conducted 
under  the  provisions  of  section  7  of  such  act ;  this  is  not  only  a  current  requirement 
but  is  expressly  retained  by  the  reference  in  plan  5  to  section  7(a)  of  the  Ad- 
ministrative Procedure  Act. 

5.  There  will  he  afforded  review  of  the  decisions  of  trial  examiners  and  the 
Board,  by  the  circuit  courts  of  appeals,  which  is  a  matter  of  right  under  our 
act.  and  review  by  the  Supreme  Court  of  the  United  States  on  grant  of  a  writ  of 
certiorari. 

It  is  further  to  be  noted  that  the  Board  is  unanimous  in  support  of  plan  5. 
"We  are  also  attaching  for  your  information  the  statistical  data  requested  by 
Chairipan  Daw.sou  in  his  letter  of  June  7, 1961. 

CASE  FILINGS 


Fiscal  year 


Total,  con- 
tested and 
reviewed 


Contested 
cases 


Reviewed 
cases 


1957.. 
1958.. 
1959.. 
I960.. 
19611. 


13,  303 

5,506 

7,797 

16,  659 

9,260 

7,399 

21,585 

12,  239 

9,347 

21,487 

11,257 

10, 130 

18,474 

9,845 

8,629 

'  July  1,  1960-Apr.  30,  1961. 

CONTESTED  PROCEEDINGS  BEFORE  BOARD  END  OF  YEAR 


Fiscal  year 

Contested 
and  reviewed 

Contested 

Reviewed 

1957 

430 

157 
190 
196 
312 
423 

263 

1958 

410 

220 

1959.... 

583 

387 

1960... 

828 

516 

19611. 

1,088 

665 

1  June  1,1961. 

CONTESTED  PROCEEDINGS  TRANSFERRED  TO  BOARD 

Fiscal  year 

Total,  con- 
tested and 
reviewed 

Contested 
processed 

Reviewed 
processed 

1957 

1,890 

255 
309 

380 
612 
666 

1  635 

1958 

1,951 

1  642 

1959 

2,458 

2,038 
2  468 

1960 

3,080 

19611 

__ _._ 2,985 

2,319 

Uuly  1, 1960-May31,1961. 


PROCEEDINGS  DISPOSED  OF  BY  BOARD 


Contested  and  reviewed 

Contested 

Reviewed 

Total 

contested 

and  re- 

Con- 

Other- 

Total, 

Con- 

Other- 

Total, 

Con- 

Other- 

Fiscal year 

viewed 

tested 

wise 

contested 

tested 

wise  1 

reviewed 

tested 

wise 

1957 

1,836 

1,628 

208 

203 

154 

49 

1,633 

1,474 

159 

1958... _. 

1,971 

1,787 

184 

286 

220 

66 

1,685 

1,567 

118 

1959 

2,295 

2,070 

225 

374 

286 

88 

1,921 

1.781 

137 

I960.. __- 

2,835 

2,586 

249 

496 

333 

113 

2,339 

2,203 

136 

1961 

_.        3,011 

2,612 

399 

609 

415 

194 

2,402 

2,197 

205 

I  Compliance  with  intermediate  report  or  order  adopting  as  no  exceptions  tiled. 
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BOARD  DISPOSITION  OF  INTERMEDIATE  REPORTS  IN  CONTESTED  DECISIONS  ISSUED  DURING  FISCAL  YEARS 

1956-60 


Fiscal  year 
1960 

Fiscal  year 
1959 

Fiscal  year 
1958 

Fiscal  year 
1957 

Fiscal  year 
1S56 

Disposition 

Num- 
ber of 
deci- 
sions 

Per- 
cent 

Num- 
ber of 
deci- 
sions 

Per- 
cent 

Num- 
ber of 
deci- 
sions 

Per- 
cent 

Num- 
ber of 
deci- 
sions 

Per- 
cent 

Num- 
ber of 
deci- 
sions 

Per- 
cent 

Total  decisions 

357 

100.0 

296 

100.0 

201 

100.0 

147 

100.0 

186 

100.0 

Upheld  intermediate  report  in  fulL._ 
Upheld  intermediate  report  in  part.. 
Reversed  intermediate  report  in  lull. 
Remanding 

255 
63 
26 
13 

71.4 

17.7 

7.3 

3.6 

199 
57 
21 
19 

67.2 
19.3 

7.1 
6.4 

142 

30 

26 

3 

70.7 

14.9 

12.9 

1.5 

107 
27 

12 
1 

72.8 

18.3 

8.2 

.7 

136 
32 

16 
2 

73.1 

17.2 

8.6 

1.1 

Full  Board  decisions 

66 

100.0 

82 

100.0 

46 

100.0 

72 

100.0 

130 

100.0 

Upheld  intermediate  report  in  full  _. 
Upheld  intermediate  report  in  part. 
Reversed  intermediate  report  in  full. 

30 
20 
16 

45.5 
30.3 
24.2 

41 
27 
14 

50.0 
32.9 
17.1 

21 
14 
11 

45.7 
30.4 
23.9 

49 
16 

7 

68.1 

22.2 

9.7 

% 
20 
14 

73.8 
15.4 
10.8 

Panel  decisions.. 

278 

100.0 

195 

100.0 

152 

100.0 

74 

100. 0 

54 

100.0 

Upheld  intermediate  report  in  full... 
Upheld  intermediate  report  in  part.. 
Reversed  intermediate  report  in  full. 

225 
43 
10 

80.9 

15.5 

3.6 

158 

30 

7 

81.0 

15.4 

3.6 

121 
16 

15 

79.6 

10.5 

9.9 

58 
11 

5 

78.4 
14.8 
6.8 

40 

12 

2 

74.1 

22.2 

3.7 

The  CHAiRMAisr.  Tell  us  just  briefly  what  it  does. 

Mr.  McCuLLOCH.  It  takes  two  of  the  points  of  objection  wliioh  were 
raised  following  our  first  hearing  and  answers  those.  It  outlines  the 
safeguard  to  all  parties  that  thej^  will  secure  justice  and  lose  no  riglits 
under  the  plan. 

It  gives  further  figures  witli  reference  to  tlie  caseload  coining  in, 
the  production  of  cases  by  the  Board,  and  a  fuller  analysis  of  the 
Board's  action  on  trial  examiners'  reports. 

The  Ctiairman.  Very  Avell. 

Mr.  McCtTLLocTT.  The  next  item,  Mr.  Chairman,  which  I  would 
like  to  have  inserted  in  the  record  is  a  letter  of  June  29,  1961,  which 
I  do  with  the  permission  of  this  Board  member,  addressed  to  the 
Honorable  Roman  Pucinski,  chairman  of  the  Special  House  Com- 
mittee on  the  NLRB,  from  Board  ]\Iember  Philip  Ray  Rodgers  of 
the  National  Labor  Relations  Board. 

I  merely  recall  to  the  committee  that  ]Member  Rodgers  was  the 
chief  clerk  of  the  Senate  Labor  Committee  in  the  years  1947  and  1948, 
the  period  during  which  the  Taft-Hartley  law  was  enacted,  and  in 
1953  he  was  appointed  by  President  Eiscnhovrer  to  the  National  Labor 
Relations  Board  and  has  served  there  continuously  since. 

(The  letter  referred  to  follows :) 

National  Labor  Relations  Board. 

Washington,  D.C.,  June  29,  1961. 
Hon.  Roman  C.  Pucinski. 
Chairman,  ^tihconimittec  on  NLRB. 
House  of  Representatives,  ^Yashington,  B.C. 

Dear  Congressman  Pucinski:  I  huve  Ireen  requested  by  your  counsel.  Mr. 
Harkless,  to  comment  specifically  on  the  President's  Reorganization  Plan  No. 
5,  which  is  now  pending  before  the  Congress. 

At  the  outset,  permit  me  to  say  that  if  this  plan  is  permitted  to  become  effec- 
tive, it  will  go  far  toward  permitting  the  National  Labor  Relations  Board  to  at- 
tain a  reasonably  current  status  in  its  decisional  operations  and  to  control  its 
burgeoning  backlog. 

This  plan  has  been  assailed  in  some  quarters  as  lieing  both  unwarranted  and 
unworkable.  While  a  number  of  the  critics  of  this  plan  are  sincere  and  well  in- 
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tentioned  in  their  resistance,  it  should  not  go  unnoticed  Uiat  not  a  few  of  those 
most  active  against  plan  No.  5  have  heen  in  the  vanguard  of  those  who  have 
most  strongly  criticized  the  Board  for  its  backlog,  timelag,  and  delay.  The  ad- 
ministrative facts  of  life  are  such  that  these  critics  simply  can't  have  it  both 
ways. 

As  to  the  merits  of  the  plan,  there  is  much  to  commend  it  and  little  to  con- 
demn it.  While  it  is  true  that  the  plan  itself  may  have  been  more  tightly  or 
artfully  drawn,  the  fact  remains  that  it  is  basically  a  device  to  afford  greater 
finality  to  a  trial  examiner's  intermediate  report  in  those  cases  which  in  fact  and 
in  law  do  not  warrant  an  exhaustive  de  novo  review  by  the  Board.  In  this  ar- 
rangement there  is  no  apparent  or  real  denial  of  due  process  to  anyone.  Nor  is 
there  any  curtailment  of  any  legitimate  procedural  or  substantive  right. 

There  is  nothing  in  plan  No.  5  which  makes  the  Chairman  a  "czar" ;  nothing 
which  permits  the  delegation  of  power  to  rank  and  file  employees ;  and  nothing 
which  permits  the  evasion  or  overturning  of  the  1959  amendments  to  the  act, 
even  if  such  disposition  existed  among  tlio  Board  members,  which  it  does  not. 

The  argument  is  advanced  in  some  quarters  that  while  the  changes  encom- 
passed in  plan  No.  5  are  both  meritorious  and  desirable,  they  should  be  effected 
through  normal  legislative  procedures,  and  not  through  the  use  of  a  reorganiza- 
tion plan.  This  argument,  of  course,  has  much  appeal.  But  the  fact  remains  that 
Congress  has  repeatedly  passed  upon  and  granted  the  power  to  submit  such  re- 
organization plans  to  the  President.  Thus  this  plan  is  not  a  device  to  thwart  the 
will  of  Congress  ;  it  is  rather  a  device  designed  to  implement  the  will  of  Congress. 
Moreover,  while  legislative  action  in  certain  fields  may  be  relatively  easy  to 
obtain,  anyone  who  has  observed  the  history  of  our  labor  laws  over  the  years 
knows  it  is  a  virtual  impossibility  to  open  them  up  to  amendment  on  any  limited 
basis.  Inevitably,  demands  are  made  to  change  various  other  sections  of  the 
statute.  Hearings  become  long  and  involved.  Agreement  on  language  becomes  dif- 
ficult to  obtain.  And  the  original  objective  becomes  lost  in  long  and  ofttimes 
fruitles-?  deliberation. 

If  Reorganization  Plan  Xo.  5  is  not  permitted  to  become  operative,  I  am  feai'- 
ful  that  years  may  elapse  before  these  vital  and  necessary  improvements  can  be 
achieved  through  normal  legislative  procedures.  If  Reorganization  Plan  No.  5 
is  permitted  to  become  operative,  I  believe  that  most  of  the  problems  now 
plaguing  this  Agency  can  be  rapidly  overcome,  with  substantial  injury  to  no  one, 
and  with  substantial  benefit  to  labor,  to  management,  and  to  the  country  as  a 
whole.  The  Board's  constantly  mounting  backlog  and  ever-lengthening  timelag 
permit  of  no  other  conclusion. 
Sincerely  yours, 

Philip  Ray  Rodgers,  Board  Memljer. 

Mr.  McCuLLOCH.  The  final  item  is  an  editorial  from  the  Washington 
Post  of  July  tlie  3d,  which  is  headed,  "Eescue  Operation." 

The  Chairman.  I  w^ant  to  examine  that  editorial  first. 

Mr.  McCtilloch.  It  is  a  thoughtful  analysis. 

The  Chairman.  Anything  that  you  want  to  put  in  of  your  own  goes 
in,  but  I  want  to  look  at  this  first.  Go  right  ahead. 

Mr.  McCuLLocH.  Now,  Mr.  Chairman,  the  Board  is  grateful  to  you 
and  to  the  other  members  of  the  committee  for  the  time  that  you 
have  given  to  these  hearings  and  for  the  very  evident  study  and 
thoughtful  consideration  that  you  have  given  to  plan  5,  and  we  appre- 
ciate now  the  opportunity  to  appear  and  to  reply  to  some  of  the  main 
arguments  that  have  been  urged  against  the  plan. 

The  Board  has  taken  some  pannmg  here.  We  previously  had  it 
before  the  House  committee,  mostly  from  union  spokesmen.  I  do  not 
say  there  is  any  conscious  effort  to  get  at  the  umpire,  either  the  Board 
or  the  trial  examiners,  in  the  hope  that  perhaps  the  umpire  may  lean 
over  a  little  more  to  the  critic's  side  in  order  to  disprove  the  criticisms. 

But  I  only  remind  the  committee  that  we  get  crabbed  by  both  sides, 
this  is  part  of  the  game,  and,  no  doubt,  like  other  umpires,  we  may 
deserve  it — or  at  least,  a  little  of  it. 
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The  Chairman.  If  you  want  to  place  the  Washington  Post  editorial 
in  the  record  as  a  part  of  your  presentation,  and  say  you  subscribe  to 
its  contents,  I  will  let  it  be  admitted. 

Mr.  McCtjlloch.  I  do  with  the  exception,  perhaps,  of  the  last  sen- 
tence where  the  intimation  is  that  legislative  action  may  be  a  possibility. 

I  think  it  is  only  a  remote  possibility,  and  I  shall  later  have  a  com- 
ment on  that. 

The  Chairman.  The  editorial  will  be  placed  in  the  record  at  this 
point. 

(The  editorial  referred  to  follows :) 

[From  the  Washington  Post,  July  3,  1961] 
Rescue  Operation 

The  fight  that  is  underway  against  the  President's  plan  for  reorganization  of 
the  National  Labor  Relations  Board  resembles  the  successful  revolts  against 
reorganization  of  the  FCC  and  the  SEC  in  some  particulars.  Yet  there  are  sub- 
stantial differences.  Congress  would  make  a  serious  error,  in  our  opinion,  if  it 
should  sweep  away  the  NLRB  plan  on  the  general  reasoning  that  it  is  just  like 
the  others. 

There  are  substantial  differences  between  the  plans  submitted  for  these  various 
agencies  and  between  the  agencies  themselves  and  their  work.  The  major  objec- 
tion to  the  FCC  plan  was  that  it  would  have  concentrated  too  much  power  in 
the  Chairman  by  giving  him  full  authority  to  assign  the  Commission's  personnel. 
There  is  no  such  provision  in  the  NLRB  plan. 

Objection  was  also  raised  against  the  proposal  to  delegate  rulemaking  author- 
ity, especially  in  the  case  of  the  Securities  and  Exchange  Commission.  In  the  case 
of  the  NLRB,  however,  this  objection  is  meaningless  for  the  simple  reason  that 
the  NLRB  does  not  make  rules.  Its  work  consists  of  conducting  elections  to  deter- 
mine which  employee  groups  are  entitled  to  bargain  collectively  and  of  adjudicat- 
ing cases  involving  charges  of  unfair  labor  practices.  The  elections  procedure  has 
already  been  expedited  by  act  of  Congress. 

Another  significant  difference  is  apparent.  The  FCC  plan  did  not  have  the  sup- 
port of  the  FCC  itself.  All  the  membei's  of  the  NLRB,  Democrats  and  Republicans 
alike,  are  eager  to  see  the  NLRB  plan  go  into  effect.  Their  reasoning  is  simple.  The 
Board  is  now  overwhelmed  with  cases  which,  imder  the  present  system,  it  must 
review.  The  caseload  has  mounted  from  13,800  in  1958  to  nearly  23.000  a  year  at 
present.  The  Board  has  almost  doubled  its  decisional  output  and  is  currently 
deciding  cases  at  the  rate  of  16  each  working  day.  Still,  it  is  unable  to  keep  abreast 
of  the  mounting  demand.  It  now  takes  about  400  days  for  the  Board  to  get  around 
to  deciding  an  unfair  labor  practice  case — a  critical  handicap  in  the  administra- 
tion of  a  law  that  is  designed  to  give  prompt  relief  from  such  abuses. 

Complaints  against  the  reorganization  plan  seem  to  boil  down,  therefore,  to  the 
charge  of  the  minority  members  of  the  House  Committee  on  Government  Opera- 
tions that  it  would  amount  to  an  amendment  of  the  statutes.  The  point  here  is 
that  Congress  gave  litigants  before  the  NLRB  the  right  to  review  de  novo  when 
exceptions  are  filed  to  the  findings  of  a  trial  examiner.  At  least  that  has  been  the 
practice  of  the  Board.  Under  the  reorganization  plan  the  Board  would  care- 
fully examine  every  petition  for  review,  but  it  would  screen  out  unmeritorious 
cases  and  confine  its  energy  to  those  involving  major  issues  or  novel  points  of  law 
not  previously  made  clear. 

Well,  this  does  involve  some  change  in  what  seems  to  have  been  the  intent  of 
Congress.  But  it  is  a  change  designed  to  effectuate  the  basic  aim  of  Congress — 
that  unfair  labor  practice  cases  be  promptly  heard  and  disposed  of.  Supporters 
of  the  reorganization  plan  believe  that  the  preliminary  review  which  would  be 
accorded  to  all  petitions  would  satisfy  the  requirements  of  the  statute.  Litigants 
would  have  a  right  to  demonstrate  the  nio'-its  of  their  demand  for  review,  if 
any.  And  if  only  two  members  of  the  Board  should  favor  a  heaxing  of  the  case  in 
ful,  that  would  be  done. 

The  case  against  the  NLRB  reorganization  plan  thus  narrows  down  to  a  rather 
technical  issue.  To  our  way  of  thinking  the  merits  of  the  plan  overcome  the 
objection.  If  Congress  should  decide  otherwise,  it  would  certainly  be  under  a 
heavy  obligation  to  relieve  the  predicament  of  the  NLRB  by  emergency 
legislation. 
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47.  (87th  Congress,  1st  Session,  Senate,  Report  No.  571) 


EEORGANIZATION  PLAN  NO.  5  OF  1961,  PKOVIDING  FOR 
REORGANIZATION  IN  THE  NATIONAL  LABOR  RELA- 
TIONS BOARD 

JxiLY  18,  1961. — Ordered  to  be  printed 

Mr.   McClellan,  from  the  U.S.  Congress,  Senate,   Committee  on 
Government  Operations,  submitted  the  following 

REPORT  TOGETHER  WITH  MINORITY  VIEWS 

[To  accompany  S.  Res.  1.58] 

The  Committee  on  Government  Operations,  to  whom  was  referred 
Senate  Resolution  158,  expressing  disapproval  of  Reorganization  Plan 
No.  5  of  1961  (reorganizing  the  National  Labor  Relations  Board), 
having  considered  the  same,  report  unfavorably  thereon  and  recom- 
mend that  the  Senate  do  not  approve  the  resolution.  The  effect  of 
the  rejection  by  the  Senate  of  Senate  Resolution  158  will  be  to  permit 
Reorganization  Plan  No.  5  of  1961  to  become  effective. 

OBJECTIVES  AND  PROVISIONS  OF  PLAN  NO.  5  OF  1961 

According  to  the  President's  message  transmitting  the  plan,  the 
principal  objective  of  plan  No.  5  is  to  provide — 

for  greater  flexibility  in  the  handling  of  the  business  before 
the  Board,  permitting  its  disposition  at  different  levels  so  as 
better  to  promote  its  efficient  dispatch. 

It  is  designed  to  accomplish  this  objective  by  relieving  the  members  of 
the  Board  from  the  necessity  of  dealing  with  numerous  matters  of 
lesser  importance,  thus  conserving  their  time  for  the  consideration  of 
major  matters  of  policy  and  planning.  Under  the  existing  law,  they 
are  required  to  devote  the  great  bulk  of  their  time  to  hearings,  deter- 
minations, and  review  of  adjudicatory  and  other  matters. 

According  to  the  Chairman  of  the  Board,  in  testimony  before  the 
committee, 

the  primary  objective  of  plan  5  is  to  permit  the  Board  to 
delegate  to  trial  examiners  the  authority  to  make  initial 
decisions  in  unfair  labor  practice  cases,  subject  to  discretion- 
ary review  by  the  Board  on  the  certiorari  basis. 

Plan  No.  5  would  permit  the  National  Labor  Relations  Board,  by 
published  order  or  rule,  to  delegate  any  of  its  functions  to  subordinate 
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divisions,  individual  Board  members,  hearing  examiners,  employees 
or  employee  boards.  This  authority  to  delegate  would  be  subject  to 
the  provisions  of  section  7(a)  of  the  Administrative  Procedure  Act  of 
1946,  as  amended,  which  provides,  in  effect,  that,  where  the  organic 
statute  of  an  agency  requires  that  regulatory  or  adjudicatory  matters 
may  be  decided  only  upon  a  written  record,  after  a  public  hearing, 
these  fimctions  must  be  performed  by  the  full  agency,  one  or  more 
members  thereof,  or  a  qualified  hearing  examiner  appointed  in  accord- 
ance with  that  act.  The  functions  which  may  be  delegated  include 
hearings,  determinations,  orders,  certifications,  reports,  and  all  other 
work  or  business  of  the  agency. 

Under  the  provisions  of  the  plan,  the  National  Labor  Eelations 
Board  will  retain  the  right  to  review  the  decision,  report,  or  certifica- 
tion of  any  subordinate  to  whom  authority  has  been  delegated,  either 
upon  its  own  initiative  or  upon  the  petition  of  a  party  or  intervener 
demonstrating  to  the  satisfaction  of  the  Board  the  desirability  of 
having  the  matter  reviewed  at  the  top  level.  However,  this  right  of 
review  is  made  discretionary  with  the  Board,  and  unless  the  Board 
desires  to  review  on  its  own  motion,  no  review  may  be  had,  except  by  a 
vote  of  a  majority  of  the  Board,  less  one  member.  Since  the  Board  is 
composed  of  five  members,  the  votes  of  two  members  M^ould  be  re- 
quired for  review.  In  the  event  that  the  Board  declines  to  exercise 
discretionary  review,  or  if  no  review  is  sought  within  the  time  required 
by  the  Board's  rules,  then  the  action  of  any  of  the  subordinates  to 
whom  the  Board  has  delegated  its  functions  is  final  and  shall,  for  all 
purposes,  includmg  appeal  of  review,  be  deemed  the  action  of  the 


agency 


Plan  jSTo.  5  would  make  no  change  in  existing  law  which  requires 
the  Board  to  enforce  its  orders  in  the  courts,  in  the  absence  of  volun- 
tary compliaiice  with  its  final  orders. 

The  complete  text  of  plan  No.  5  and  the  President's  message  of 
transmittal  is  set  forth  in  the  appendix  to  this  report. 

EFFECT  OF  PLAN  NO.  5  ON  OPERATIONS  OF  THE  NATIONAL  LABOR  RELATIONS 

BOARD 

Delegation  of  autliority 

Under  existing  law,  the  Board  may  now  delegate  any  of  its  powers 
to  any  group  of  three  or  more  members. 

In  representation  cases,  the  Board  may  delegate  its  powers  to 
regional  directors  who  designate  hearing  officers  from  among  their 
regional  employees.  These  hearing  officers  take  testimony  and  sum- 
marize, but  are  not  permitted  to  make  any  recommendations.  Since 
section  5  of  the  Administrative  Procedure  Act  of  1946,  as  amended, 
specifically  exempts  representation  cases,  the  hearing  officers  in  these 
cases  need  not  be  hearing  examiners  or  trial  examiners. 

In  unfair  labor  practice  cases,  the  Administrative  Procedure  Act 
applies  and  the  taking  of  testimony  in  adjudication  cases  may  be 
delegated  only  to  one  or  more  members  of  the  Board  or  to  a  qualified 
hearing  examiner  appointed  under  the  provisions  of  section  7(a)  of 
that  act. 

Since  the  Board's  rulemaking  power  is  exercised  only  with  respect 
to  housekeeping  and  procedural  matters,  the  delegation  of  its  rule- 
making poAver  does  not  appear  to  be  pertinent. 
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It  sliould  be  noted  that  during  the  hearings,  the  Chairman  of  the 
Board  stated  that — 

*  *  *  we  do  not  haA^e  any  intention  of  delegating  certain 
powers  which  the  Board  has  not  exercised  itself,  the  powers 
of  rulemaking.  *  *  *  The  Board  has  never  believed  or  found 
that  the  best  way  of  handling  disputes  which  are  submitted  to 
its  care  under  the  Labor  Management  Relations  Act,  is  to  do 
it  by  general  rulemaking  as  practiced  in  the  case  of  some  other 
agencies.  On  the  contrary,  the  Board  has  acted  on  a  case-by- 
case  basis,  and  the  courts  have  uniformly  approved  this  proce- 
dure of  the  National  Labor  Relations  Board. 

If  plan  No.  5  of  1961  becomes  effective,  the  Board  would  be  able  to 
delegate  any  function  to  a  division  of  the  Board,  an  individual  Board 
member,  a  hearing  examiner,  oi'  other  employee  of  tlie  Board.  How- 
ever, since  section  T(a)  of  the  Administrative  Procedure  Act  would 
continue  to  be  applicable  in  adjudications  involving  unfair  labor 
practices,  the  Board  could  only  delegate  the  taking  of  testimony  to  a 
member  of  the  Board  or  a  qualified  hearing  examiner  appointed  in 
accordance  with  that  act. 

During  the  hearings,  it  was  contended  that,  under  a  proviso  con- 
tained in  section  7(a)  of  the  Administrative  Procedure  Act,  the  Board 
would  be  able  to  delegate  the  taking  of  testimony  to  an  employee  other 
than  a  qualified  trial  examiner.  The  committee  examined  this  conten- 
tion carefully  and  concluded  that  it  is  completely  without  merit.  This 
conclusion  is  fully  supported  by  the  legislative  history  of  section  7(a) 
and  the  proviso,  by  annotations  and  cormnents  by  the  Attorney  Gen- 
eral of  the  United  States  contained  in  the  Attorney  General's  Manual 
on  the  Administrative  Procedure  Act,  issued  in  1947  by  then  Attorney 
General  Tom  C.  Clark,  by  a  letter  of  interpretation  from  Dean  James 
M.  Landis  (hearings,  June  6  and  7,  1961,  p.  36),  and  by  testimony  of 
the  Chairman  of  the  National  Labor  Relations  Board  concerning  his 
understanding  of  section  7(a). 

Finally,  concerning  the  effect  of  plan  5,  the  Chairman  stated,  during 
the  hearings,  that — 

*  *  *  the  major  difference  that  this  plan  would  make  would 
be  in  permitting  the  Board  to  delegate  its  decisionmaking 
powers  in  imfair  labor  practice  cases  to  the  Board's  trial 
examiners  and  this  will  result  in  converting  the  full  de  novo 
review  of  trial  examiner's  reports— in  which  the  Board  now 
engages  on  an  automatic  basis  wherever  exceptions  are  filed — 
to  a  Board  review  of  the  trial  examiners'  decisions  on  a  dis- 
cretionary basis. 

Board  review 

Under  existing  law,  in  representation  cases.  Board  review  of  a 
decision  of  a  regional  director  is  discretionary  with  the  Board,  and  a 
vote  of  a  majority  of  the  Board  is  necessary  to  compel  review.  If  plan 
No.  5  becomes  effective,  it  appears  that  where  a  representation  case 
is  delegated  to  a  regional  director,  a  review  of  his  decision  would  be 
mandatory  on  the  vote  of  only  two  Board  members,  rather  than  on 
the  vote  of  a  majority. 

Under  existing  law,  in  unfair  labor  practice  cases,  full-scale  Board 
review  is  automatic  and  is  granted  in  all  cases  in  which  a  party  has 
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filed  exceptions  in  the  time  required  by  the  Board's  rules  of  practice. 
If  Plan  No.  5  becomes  effective,  review  by  the  Board  would  be  dis- 
cretionary as  to  all  actions  under  delegation,  and  a  vote  of  two  mem- 
bers of  the  Board  would  be  necessary  to  compel  review. 

i\.ccording  to  the  testimony  of  the  Chairman  of  the  National  Labor 
Relations  Board,  during  the  hearings,  details  on  present  and  contem- 
plated review  procedures  are  as  follows :  ^ 

At  present,  where  no  exceptions  are  filed  to  an  intermediate  report 
(report  of  the  trial  examiner),  the  Board  adopts  the  findings  of  fact, 
conclusions  of  law,  and  recommendations  without  review.  Where  ex- 
ceptions are  filed,  review  by  the  Board  of  the  trial  examiners'  decision 
is  automatic  and  is  granted  in  all  cases.  Exceptions  to  the  trial  exam- 
iner's findings  are  permitted  to  be  filed  in  the  form  of  general  denials  or 
by  referring  in  broad  and  conclusionary  language  to  the  matter  being 
relied  upon  to  indicate  a  contrary  result.  Statements  in  support  of  the 
intermediate  report  or  a  reply  to  exceptions  are  permitted  only  upon 
the  granting  of  special  leave  of  the  Board.  Upon  assigTiment  by  the 
Executive  Secretaiy,  approximately  80  percent  of  the  cases  are  decided 
by  three-member  panel  and  20  percent  are  decided  by  the  full  Board. 
All  panel  decisions,  however,  are  cleared  by  the  two  nonpanel  mem- 
bers, thus  according  an  opportunity  for  any  member,  whether  a  panel 
or  clearing  member,  to  bring  the  case  to  the  full  Board  for  discussion 
and  consideration. 

In  all  cases,  there  is  an  exhaustive  de  novo  review  of  the  findings  of 
fact,  conclusions  of  law  and  recommendations.  This  entails  detailed 
reading  and  analysis  of  the  hearing  record,  the  intermediate  report, 
exceptions  thereto,  briefs,  and  statements  in  support  of  the  inter- 
mediate report  or  reply  briefs,  if  any. 

If  plan  No.  5  becomes  effective,  the  contemplated  procedures,  ac- 
cording to  testimony  of  the  Chairman,  are  as  follows : 

Where  no  exceptions  to  the  intermediate  report  are  filed,  the  Board 
will  adopt  the  findings  of  fact,  conclusions  of  law,  and  recommenda- 
tions of  the  trial  examiner,  without  review.  Where  exceptions  are 
filed,  review  will  be  granted  on  limited  grounds  and  will  be  discretion- 
ary with  Board,  unless  two  members  decide  to  grant  it. 

The  Board  contemplated  limited  grounds  for  review  along  the  fol- 
lowing lines :  (1)  That  a  substantial  question  of  law  or  policy  is  i-aised 
because  of  (a)  absence  of,  or  (h)  a  departure  from,  officially  reported 
Board  precedent,  or  other  controlling  authority,  or  (c)  that  the  con- 
clusions or  order  are  not  warranted  by  the  findings  of  fact.  (2)  That 
the  trial  examiner's  decision  on  a  material  factual  issue  is  clearly 
erroneous.  (3)  That  the  conduct  of  the  hearing  or  any  ruling  made  in 
connection  with  the  proceeding  has  resulted  in  prejudicial  error. 
(4)  That  there  are  compelling  reasons  for  reconsideration  of  an  impor- 
tant Board  rule  or  policy.  The  request  for  review  and  supporting 
exceptions  and  brief  must  be  self-contained,  and  shall  specify  the 
grounds  with  sufficient  detail  to  enable  the  Board  to  pass  on  the  request 
without  the  necessity  of  recourse  to  the  record.  With  respect  to  the 
ground  that  the  trial  examiner's  decision  on  a  material  factual  issue 
is  clearly  erroneous,  and  other  grounds  where  appropriate,  such  request 
must  contain  a  full  recital  of  the  evidence  or  rulings  bearing  on  the 


1  This  material  Is  set  forth  In  chart  form  In  the  hearings  on  plans  1  to  5,  dated  June  6 
and  7.  1961,  pp.  139-411. 
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issues,  together  with  page  citations  from  the  transcript  and  a  fnll 
statement  of  the  reasons  calling  for  reversal  of  the  trial  examiner's 
decision  in  respect  thereto. 

Any  party  may,  within  a  prescribed  period,  file  with  the  Board  an 
opposition  thereto,  or  counterrequest  for  review. 

Requests  for  review,  supporting  exceptions  and  briefs,  opposition, 
if  any,  and  the  trial  examiner's  decision  will  be  assigned  by  the  Execu- 
tive Secretary  to  a  three-member  panel  with  copies  of  such  documents 
also  being  distributed  to  nonpanel  members.  The  two  nonpanel  mem- 
bers also  will  be  advised  of  the  proposed  ruling  of  the  panel.  The  non- 
panel  members  will  thus  be  given  an  opportunity  to  bring  the  case 
to  the  full  Board  for  consideration.  Thus,  any  single  panel  or  non- 
panel  member  may  bring  the  case  to  the  full  Board  for  discussion. 
However,  it  will  require  the  vote  of  two  members  to  grant  review. 

The  request  for  review  and  supporting  exceptions  and  briefs,  oppo- 
sition thereto,  the  trial  examiner's  decision  and  cited  pages  of  the 
transcript  will  be  analyzed  in  relationship  to  the  grounds  for  review 
relied  upon. 

Where  review  is  granted,  there  will  be  exhaustive  de  novo  review  of 
those  matters  as  to  which  revievr  has  been  granted,  including  full  ex- 
amination and  consideration  of  relevant  findings  of  fact,  conclusions 
of  law,  and  recommendations.  In  relation  thereto,  there  will  be  an 
analysis  of  the  hearing  record,  initial  decision,  request  for  and  opposi- 
tion to  review,  pertinent  exceptions,  and  supporting  and  opposing 
briefs. 

In  summary,  according  to  the  testimony  of  tlie  Chairman  of  the 
Board,  it  is  the  Board's  interpretation  of  plan  Xo.  5  that,  in  every 
case  in  which  a  party  is  dissatisfied  with  the  trial  examiner's  report,  a 
petition  for  review  would  be  filed  in  which  exceptions  would  be  spe- 
cifically noted.  This  right  of  preliminary  review  would  be  automatic; 
and  based  upon  the  petition  filed,  the  Board  would  have  to  determine 
whether  good  reason  was  shown  for  a  full  de  novo  revievv  by  the  Board. 
If  the  Board  felt  that  the  parties  had  shown  the  probability  or  possi- 
bility of  error,  or  if  two  Board  members  felt  tliat  the  case  should  be 
reviewed,  a  full  de  novo  review  would  be  granted  on  all  of  the  issues 
which  the  Board  felt  had  been  properly  raised.  Thus,  only  if  four 
members  of  the  Board  failed  to  see  any  merit  in  the  petition,  there 
would  be  no  full  review.  Under  this  procedure,  in  every  case,  the 
parties  would  have  the  right  to  demonstrate  to  the  Board  on  the  rec- 
ord that  there  were  prejudicial  errors  of  fact  or  law  or  procedure  by 
the  trial  examiner ;  and  the  only  diiference  in  present  procedure  w^ould 
be  that  parties  would  no  longer  have  tlie  right  to  an  autom.atic,  full, 
de  novo  review  of  the  entire  case  by  the  Board  where  the  parties  cannot 
or  do  not  show  any  substantial  errors  of  fact,  law,  or  procedure. 

HEARINGS 

Hearings  on  plan  No.  5  were  held  on  June  6  and  on  July  12, 13,  and 
14, 1961.  Testifying  in  support  of  the  plan  were  Frank  W.  McCulloch, 
Chairman  of  the  National  Labor  Relations  Board;  Boyd  Leedom, 
former  Chairman  and  presently  a  member  of  the  Board ;  Guy  Farmer, 
former  Chairman  and  now  an  attorney  at  law  in  Washington,  D.C. ; 
James  M.  Landis,  Special  Assistant  to  the  President,  who  testified 
in  support  of  plans  Nos.  1  through  5  generally ;  Arnold  Ordman,  Chief 
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Counsel  to  the  Cliairman;  Ogden  Fields,  Executive  Secretary  of  tlie 
Board;  and  William  Feldesman,  Solicitor  of  the  Board,  Also  testi- 
fying in  favor  were  Thomas  E.  Harris,  associate  general  counsel  of 
the  AFL-CIO,  and  Miss  Helen  F.  Humphre}-,  an  attorney  at  law, 
Washington,  D.C. 

Testifying  in  opposition  to  the  plan  were  Senator  Everett  ]\f. 
Dirksen,  sponsor  of  Senate  Resolution  158 ;  J.  ]\Iack  Swigert,  attoriiej^ 
at  law  and  a  member  of  the  firm  of  Taft,  Stettinius  &  IIol lister, 
Cincinnati,  Ohio ;  Karl  H.  Mueller,  attorney  at  law  and  a  member  of 
the  firm  of  Mueller  &  Mueller,  Fort  Worth,  Tex. ;  George  B.  Christen- 
sen,  attorney  at  hnv  and  a  member  of  the  fii-m  of  Winston.  Strawn, 
Smith  &  Patterson,  Chicago,  111.;  Robert  D.  Douglas,  attorney  at  law 
and  a  member  of  the  firm  of  Douglas,  Ravenel,  Jose  &  Hardy,  Greens- 
boro, N.C.,  representing  the  Piedmont  Associated  Industries :  Robert 
C  Landon,  chairman,  labor  relations  conunittee,  Council  of  State 
Chambers  of  Commerce,  Washington,  D.C;  Eugene  A.  Keeney,  labor 
attorney,  labor  relations  and  legal  department,  Cluimlier  of  Commerce 
of  the  United  States.  Washington,  D.C. :  and  Harvey  M.  Crow, 
associate  general  counsel,  National  Association  of  ^Manufacturers, 
Washington,  D.C. 

SUMMARY  OF  PRINCIPAL  ISSUl^S   DEVELOPED   BY   THE   IIEAP.IXGS 

During  the  hearings,  the  following  issues  were  developed  by  tlio 
opponents  and  proponents  of  plan  No.  5  : 


OBJECTIONS  TO  PLAN    5 

(a)  Plan  No.  5  is  not  a  valid 
plan  under  Reorganization  Act  of 
1949  as  amended,  since  that  act 
does  not  include  an  agency  such  as 
NLRB. 


ANSWER 


(h)  Permits  delegation  of  broad 
power  to  subordinate  employees. 


(c)  Permits  delegation  of  rule- 
making to  subordinates. 


(a)  Definition  of  "agency"  is 
broad  enough  to  include  NLRB, 
since  act  defines  "agency"  as  "any 
executive  department,  rommis- 
independent  establisli- 


sion, 


V     ^     ^ 


ment  in  the  executive  branch  of 
the  Government  *  *  *."  1939  act 
excluded  NLRB  and  1945  act 
excluded  some  of  the  regulatory 
agencies,  but  did  not  exempt 
NLRB.  1949  act  did  not  exclude 
any  agencies  except  General  Ac- 
counting Office. 

(5)  Reference  to  Administrative 
Procedure  Act  requires  delegation 
of  decisional  power  either  to  Boa  rd 
member  or  to  officer  selected  under 
that  act  and  acting  under  its  pro- 
cedures. At  NLRB,  this  is  trial 
examiner  only. 

(r)  N^>RB  lias  7iover  nx-fed  by 
rulemaking,  as  some  other  agencies 
do.  This  is  too  inflexible  for  com- 
plex and  diverse  situations  in  in- 
dustrial relations.  NLRB  acts  on 
a  case-by-case  basis.  Rulemaking 
is  not  one  of  its  functions. 
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(d)  Deprives  litigants  of  review 


rights. 


ie)     Gives     Chairman    undue 
powers. 


(/)  Allows  Board  to  undo  Con- 
gress' delegation  authorization  to 
Board  in  1959  in  representation 
cases. 


ig)  Congress  should  set  grounds 
for  review,  not  leave  these  to 
Board  to  set  up,  as  plan  does. 


{d)  No  substantial  right  is  lost 
under  plan.  It  adopts  review 
procedure  like  that  authorized  by 
Congress  in  1959  for  representa- 
tion cases.  It  limits  full,  de  novo 
review  to  meritorious  cases,  or 
ones  where  two  board  members 
so  vote.  But  every  petition  for  re- 
view of  trial  examiner's  decision 
will  be  reviewed  in  first  instance 
by  Board  to  see  if  it  has  merit. 
Screening  out  unreasonable  de- 
mands for  review  will  allow  Board 
to  give  fuller  attention  to  meri- 
torious cases. 

Court  Review  not  affected.  All 
final  orders,  including  those  where 
full  review  is  not  allowed,  are 
subject  to  court  review. 

{e)  Plan  does  not  increase  Board 
Chairman's  powers.  It  does  not 
include  section  2  which  was  in- 
cluded in  other  plans  for  that 
purpose. 

(/)  Against  background  of  1959 
law  and  Board's  action  under  it, 
this  plan  allows  similar  delegation, 
but  to  trial  examiners,  in  unfair 
labor  practice  cases.  It  cannot 
properly  be  construed  to  override 
or  disturb  the  explicit  congres- 
sional action  of  1959,  or  to  allow 
the  Board  to  do  so.  An  inter- 
pretation giving  full  effect  to  both 
actions  is  the  only  reasonable 
interpretation. 

(g)  But  Congress  in  1959  left  to 
the  Board  the  setting  of  grounds 
for  review  in  R  cases.  The  Board 
did  this  only  after  consultation 
with  persons  from  management, 
labor,  and  public  interests.  It 
plans  a  similar  procedure  on  un- 
fair labor  practice  cases.  This  ap- 
proach, which  is  more  flexible,  has 
been  widely  accepted.  To  insist 
on  doing  it  by  amendments  to  the 
Taft-Hartley  law  or  Administra- 
tive Procedure  Act  is  likely  to  open 
up  many  other  issues  and  lead  to 
lengthy  debate. 
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(h)  The  trial  examiners  are  not  {h)  Board's  trial  examiners  are 
Presidential  appointees  and  their  selected  nnder  Administrative  Pro- 
decisions  should  not  be  j^iven  any  cedure  Act  from  special  register 
finality.  and    ratings    prepaied    by    Civil 

Service  Commission.  Twenty-four 
percent  of  their  decisions  are  now 
accepted  by  parties  and  become  fi- 
nal orders  of  Board  automatically. 
Fifty-two  percent  more  are  fully 
affirmed  by  Board.  By  test  of  ex- 
perience, their  work  is  entitled  to 
same  confidence  Congress  evi- 
denced in  1959  by  allowing  Board 
to  delegate  It  case  decisionmaking 
to  regional  directors,  also  not  Pres- 
identially  appointed.  Decisions  un- 
der both  delegations,  of  course,  are 
subject  to  Board  review. 

(^)  As  applied  to  basic  functions 
of  NLEB  this  does  not  hold  true. 
Plan  is  clear  and  delegation  under 
it  is  more  restricted  than  under 
Congress'  action  of  1959  in  two 
respects;  (1)  the  specific  reference 
to  the  Admini  strati  A' e  Procedure 
Act;  and  (2)  the  provision  allow- 
ing only  two  Board  members  to 
compel  full,  de  novo  review  of  trial 
examiners'  decisions. 


(i)  Plan  is  vague  and  too  broad. 


CONCLUSIONS 

The  National  Labor  Relations  Board  is  charged  b}^  law  with  ad- 
ministering a  statute  which  is  extremely  important  to  the  well-being 
and  economy  of  this  Nation.  If  the  intent  of  Congress  is  to  be  carried 
out  effectively,  the  Board  must  be  able  to  function  efficiently  and 
expeditiously. 

The  committee  found  that  the  National  Labor  Relations  Board  is 
staggering  under  a  prodigious  caseload  which  it  is  no  longer  able  to 
cope  with  under  existing  procedures.  Accordiu^r  to  testimony  pre- 
sented at  the  hearings,  the  Board's  caseload  intake  has  i?icreased  from 
13,000  cases  in  fiscal  year  1957  to  more  than  22,500  cases  in  fiscal  year 
1961.  Although  the  Board's  production  has  increased  from  1,900 
proceedings  in  1957  to  3,200  in  1961,  the  backlog  has  increased  to  -t-tn 
unfair  labor  practice  cases  and  676  representation  cases,  and  the 
median  time  from  the  filing  of  unfair  labor  practice  charges  to  the 
Board's  decision  is  ap]iroximately  400  days. 

Although  the  Congress  afforded  the  Board  relief  in  representation 
cases,  in  1959,  by  authorizing  the  delegation  of  such  cases  to  regional 
directors  for  final  decision,  subject  to  discretionary  review  by  the 
Board,  no  such  relief  was  afforded  in  unfair  labor  practice  cases.  As 
a  result,  the  Board  is  required,  under  existing  law,  to  review  the  record, 
de  novo,  in  every  single  unfair  labor  j^ractice  case  in  which  a  petition 
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for  review  has  been  filed  by  a  dissatisfied  party.  Tliis  is  a  time- 
consuming  procedure  which  appears  to  make  it  impossible  for  the 
Board  ever  to  become  current  in  its  unfair  labor  practice  caseload. 
Although  the  Board's  rules  require  parties  to  designate,  in  tlieir  ex- 
ceptions, by  precise  citation  of  page  and  line,  the  portions  of  the  record 
relied  upon,  this  requirement  has  not  been  enforced  because  the  Board 
feels  that  the  language  of  the  applicable  portions  of  the  statute  require 
complete  de  novo  review  of  the  entire  record.  In  any  event,  even  if 
the  Board  were  to  enforce  this  rule,  it  would  not  enable  the  Board  to 
require  the  specification  of  only  substantial  error. 

If  plan  No.  5  becomes  effective,  the  Board  will  be  able  to  delegate 
to  trial  examiners  the  authority  to  make  initial  decisions  in  unfair  labor 
practice  cases,  subject  to  a  discretionary  review  by  the  Board  on  a 
certiorari  basis.  Instead  of  being  required,  as  now,  automatically  to 
grant  a  full,  de  novo  review  of  every  contested  trial  examiner's  inter- 
mediate report,  the  Board  would  be  able  to  grant  such  review  only 
where  the  parties  established  the  merit  of  such  review  on  the  basis  of 
standards  formulated  by  the  Board.  Objection  has  been  made  to  this 
proposed  procedure  on  the  ground  that  it  would  deprive  a  party  of  his 
right  to  have  the  Board  review  his  case  and  actually  make  the  decision. 
However,  the  Chairman  of  the  Board,  speaking  for  the  Board,  has 
assured  the  committee  that  by  means  of  rules  and  regulations  which 
will  be  promulgated  by  the  Board,  every  case  in  which  parties  are  dis- 
satisfied with  the  trial  examiner's  report,  can  and  will  come  to  the 
Board  automatically  for  a  preliminary  review,  and  if  two  members 
thereafter  find  that  there  should  be  a  full  review^,  it  will  be  granted. 
Furthermore,  the  Chairman  assured  the  committee  that  the  Board's 
authority  to  delegate  will  not  be  exercised,  under  the  plan,  until  it 
affords  an  opportunity  to  representatives  of  labor,  management,  tlic 
American  Bar  Association,  and  the  public  to  advise  the  Board  at  an 
open  hearing  or  in  writing  as  to  the  most  feasible  and  just  manner  to 
implement  any  delegation,  including  advice  with  respect  to  grounds  or 
standards  for  review  as  well  as  the  procedures  governing  the  review 
of  the  trial  examiner's  decisions.  Following  the  receipt  of  such  ad- 
vice, the  Board  will  decide  upon,  adopt,  and  publish  grounds  and  pro- 
cedures for  review. 

Considerable  doubt  was  expressed  at  the  hearings  with  respect  to 
the  competence  of  the  Board's  trial  examiners.  Statistics  supplied 
by  the  Board  revealed,  however,  that  the  work  of  the  trial  examiners 
has  been  accorded  a  high  degree  of  acceptability.  Thus,  during  1960, 
no  review  of  their  reports  was  sought  in  24  percent  of  their  cases;  54 
percent  were  affirmed  in  full  by  the  Board,  on  review ;  13  percent  were 
affirmed  in  part ;  6  percent  were  reversed  and  3  percent  were  remanded. 
In  all,  78  percent  of  their  reports  were,  in  effect,  affirmed  in  full,  and 
91  percent  were  affirmed  in  full  or  in  part. 

Questions  were  also  raised  concerning  the  legality  of  the  plan  under 
the  Reorganization  Act  of  1949,  as  amended,  the  possible  delegation 
of  rulemaking  power,  and  the  nature  of  judicial  review  which  would 
be  available  to  parties  if  the  plan  becomes  effective. 

Following  an  analysis  of  the  legislative  history  and  the  i:>rovisions 
of  the  Eeorganization  Act,  the  committee  concluded  that  plan  No.  5 
is  a  lawful  exercise  of  the  President's  reorganization  authority.  Con- 
cerning the  rulemaking  power,  the  committee  concluded  that  the 


2172 

Board  does  not  exercise  a  statutoiy  rulemaking  power,  but  operates 
on  a  case-by-case  basis.  Concerning  the  nature  of  the  judicial  review, 
it  was  contended  that  under  the  statute  the  U.S.  courts  of  appeals 
are  bound  by  the  findings  of  fact  of  the  trial  examiners  and  are  thus 
limited  in  the  scope  of  their  review.  How^ever,  the  Board  advised  the 
committee  that  the  U.S.  Supreme  Court  and  the  U.S.  courts  of  appeals 
have  upset  such  findings  of  fact,  following  the  doctrine  established  by 
the  Supreme  Court  in  Universal  Camera  Corp.^  Inc.  v.  N.L.R.B.  (340 
U.S.  374) ,  indicating  that  the  Taft-Hartley  Act  and  the  Administrative 
Procedure  Act  had  substantially  broadened  the  scope  of  court  review 
on  such  findings. 

Following  careful  consideration  of  all  the  issues  presented,  the  com- 
mittee concluded  (1)  that  plan  No.  5  is  basically  a  device  to  afford 
greater  finality  to  the  decisions  of  trial  examiners  in  those  cases  which 
in  fact  and  in  law  do  not  warrant  an  exhaustive  de  novo  review  by 
the  Board;  (2)  that  if  plan  No.  5  is  permitted  to  become  effective,  it 
will  do  much  toward  permitting  the  National  Labor  Eelations  Board 
to  attain  and  maintain  a  reasonably  current  status  in  unfair  labor 
practice  proceedings  and  to  control  its  ever-increasing  backlog;  and 
(3)  that  since  the  Board's  orders  are  not  self -enforcing,  but  must  be 
enforced  by  the  U.S.  courts  of  appeal,  substantial  rights  of  all  parties 
would  be  adequately  protected. 

Although  the  committee  found  that  plan  No.  5  was  not  exactly  a 
model  of  clarity  and  that  it  might  well  have  been  drafted  with  greater 
care  and  precision,  the  discretion  it  grants,  if  properly  and  judiciously 
exercised,  will  be  adequate  to  enable  the  Board  to  carry  out  its  statu- 
tory responsibilities  with  greater  effectiveness  and  without  denying 
any  substantial  rights  to  the  parties  at  interest.  Accordingly,  the 
committee  agrees  that  the  plan  may  be  permitted  to  become  effective. 


APPENDIX 


[H.  Doc.  172,  87th  Cong.,  1st  sess.] 

Message  From  the  President  of  the  United  States  Transmitting 
Reorganization  Plan  No.  5  of  1961,  Prepared  in  Accordance 
WITH  THE  Reorganization  Act  of  1949,  as  Amended,  and  Pro- 
viding for  Reorganization  in  the  National  Labor  Relations 
Board 

To  the  Congress  of  the  United  States: 

I  transmit  herewith  Reorganization  Plan  No.  5  of  1961,  prepared 
in  accordance  with  the  Reorganization  Act  of  1949,  as  amendecl,  and 
providing  for  reorganization  in  the  National  Labor  Relations  Board. 

This  Reorganization  Plan  No.  5  of  1961  follows  upon  my  message 
of  April  13,  1961,  to  the  Congress  of  the  United  States.  It  is  be- 
lieved that  the  taking  effect  of  the  reorganizations  included  in  this 
plan  will  provide  for  greater  efficiency  in  the  dispatch  of  the  business 
of  the  National  Labor  Relations  Board. 

The  plan  provides  for  greater  flexibility  in  the  handling  of  the 
business  before  the  Board,  permitting  its  disposition  at  different 
levels  so  as  better  to  promote  its  efficient  dispatch.  Thus  matters 
both  of  an  adjudicatory  and  regulatory  nature  may,  depending  upon 
their  importance  and  their  complexity,  be  finally  consummated  by 
divisions  of  the  Board,  individual  Board  members,  hearing  examiners, 
and,  subject  to  the  provisions  of  section  7(a)  of  the  Administrative 
Procedure  Act  (60  Stat.  241),  by  other  employees.  This  will  relieve 
the  Board  members  from  the  necessity  of  dealing  with  many  matters 
of  lesser  importance  and  thus  conserve  their  time  for  the  considera- 
tion of  major  matters  of  policy  and  planning.  There  is,  however, 
reserved  to  the  Board  as  a  whole  the  right  to  review  any  such  deci- 
sion, report  or  certification  either  upon  its  own  initiative  or  upon  the 
petition  of  a  party  or  intervenor  demonstrating  to  the  satisfaction  of 
the  Board  the  desirability  of  having  the  matter  reviewed  at  the  top 
level. 

Provision  is  also  made,  in  order  to  maintain  the  fundamental  bi- 
partisan concept  explicit  in  the  basic  statute  creating  the  Board,  for 
mandatory  review  of  any  such  decision,  report,  or  certification  upon 
the  vote  of  a  majority  of  the  Board  less  one  member. 

By  providing  sound  organizational  arrangements,  the  taking  effect 
of  the  reorganizations  included  in  the  acompanying  reorganization 
plan  will  make  possible  more  economical  and  expeditious  administra- 
tion of  the  affected  functions.  It  is,  however,  impracticable  to  itemize 
at  this  time  the  reductions  of  expenditures  which  it  is  probable  will 
be  brought  about  by  such  taking  effect. 
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After  investigation,  I  have  found  and  hereby  declare  that  eacli 
reorganization  inchided  in  tlie  reorganization  plan  transmitted  here- 
with is  necessary  to  accomplish  one  or  more  of  the  purposes  set  forth 
in  section  2(a)  of  the  Reorganization  Act  of  1949,  as  amended. 

I  recommend  that  the  Congress  allow  the  reorganization  plan  to 
become  effective. 

John  F.  Kennedy. 

The  White  House,  May  21^,  1961. 

REORGANIZATION  PLAN  NO.  5  OF  1961 

Prepared  by  the  President  and  transmitted  to  the  Senate  and  the  House  of 
Representatives  in  Congress  assembled.  May  24.  1961,  pursuant  to  the  provi- 
sions of  the  Reorganization  Act  of  1949,  63  Stat.  203,  as  amended 

National  Labor  Relations  Board 

Authority  to  delegate 

(a)  In  addition  to  its  existing  authority,  the  National  Labor  Rela- 
tions r>oard,  hereinafter  referred  to  as  the  "Board,''  shall  have  the 
authority  to  delegate,  by  published  order  or  rule,  any  of  its  functions 
to  a  division  of  the  Board,  an  individual  Board  member,  a  hearing 
examiner,  or  an  employee  or  employee  board,  including  functions  with 
respect  to  hearing,  determining,  ordering,  certifying,  reporting  or 
otherwise  acting  as  to  any  woi-k,  business,  or  matter:  Provided,  hoio- 
ever\  That  nothing  herein  contained  shall  be  deemed  to  supersede  the 
provisions  of  section  7(a)  of  the  Administrative  Procedure  Act  (60 
Stat.  211 ) ,  as  amended. 

(b)  With  respect  to  the  delegation  of  any  of  its  functions,  as  pro- 
vided in  sulisection  (a)  of  this  section,  the  Board  shall  retain  a  dis- 
cretionary right  to  review  the  action  of  any  such  division  of  the  Board, 
individual  Board  member,  hearing  examiner,  employee  or  employee 
board,  upon  its  own  initiative  or  upon  petition  of  a  party  to  or  an 
intervener  in  such  action,  within  such  time  nnd  in  such  manner  as 
the  Board  shall  by  rule  prescribe:  Promded^  however.  That  th'^  A-ote 
of  a  majority  of  the  Board  less  one  member  thereof  shall  be  sufficient 
to  bring  any  such  action  before  the  Board  for  review. 

(c)  Should  the  right  to  exercise  such  discretionary  review  be  de- 
clined, or  should  no  such  review  be  sought  within  the  time  stated  in 
the  rules  promulgated  by  the  Board,  then  tlie  action  of  anv  such  divi- 
sion of  the  Board,  individual  Board  member,  hearing  examiner,  em- 
ployee or  employee  board,  shall,  for  all  purposes,  including  appeal  or 
review  thereof,  be  deemed  to  be  the  action  of  the  Board. 

MINORITY  VIEWS  ON  REORGANIZATION  PROPOSAL 

NO.  5 

We,  the  undersigned,  disagree  with  the  majority  and  believe  that 
Reorganization  Plan  No.  5  should  be  rejected  and  disajjproved  by  the 
Senate. 

A  careful  reading  of  the  proposal  clearly  shows  that  no  reorgani- 
zation plan  is  set  forth  in  the  proposal.  It  is  mereh^  a  granting  of 
authority  to  the  National  Labor  Relations  Board  to  promulgate  and 
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put  into  effect  a  reorganization  plan  that  the  Board  might  decide 
upon.  This  is  contrary  to  the  purposes  and  intent  of  the  act  granting 
authority  to  the  President  to  submit  reorganization  phms. 

We  further  point  out  that  the  language  of  the  proposal  is  vague, 
indefinite,  and  uncertain. 

We  believe  there  is  validity  to  the  argument  advanced  that  the 
proposal  itself  is  illegal  because  the  legislative  history  creating  I  he 
National  Labor  Eelations  Board  indicates  that  the  Congress  did  not 
create  the  Board  as  an  executive  agency. 

We  further  point  out  that  the  proposal,  while  making  a  broad  grant 
of  power  which  can  be  exercised  in  unknown  and  undefined  wavs, 
gives  no  assurance  that  it  would  result  in  a  speedup  of  the  work  of  the 
Board. 

We  believe  that  the  problems  faced  by  the  Board  can  best  be  met 
through  legislation,  or  that  if  the  reorganization  law  is  to  be  used  that 
a  new  plan  be  submitted  which  is  definite  and  certain  in  its  terms. 

W^e  recommend  that  Reorganization  Plan  No.  5  be  disapproved. 

Carl  T.  Curtis. 
Karl  E.  Muxdt. 
Sam  J.  Ervin,  Jr. 


48.  (87th  Congress,  1st  Session,  Committee  Print) 


ADMINISTRATION  OF  THE  LABOR-MANAGEMENT 
RELATIONS  ACT  BY  THE  NLRB 

REPORT    OF   THE    SUBCOMMITTEE    ON"    NATIONAL    LABOR    RELATIONS    BOARD 
OF  THE  COMMITTEE  ON  EDUCATION  AND  LABOR,  SEPT'EMBER  1961 
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Finally,  the  committee  is  grateful  for  the  dedicated  effort  of  its 
chief  counsel,  James  McConnell  Harkless.  its  committee  clerk.  Miss 
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ADMINISTRATION  OF  THE  LABOR-^LVNAGEMENT 
RELATIONS  ACT  BY  THE  NLRB 

Summary  of  Findings  and  Conclusions  of  the  Subcoimmittee  on 
THE  National  Labor  Relations  Board,  House  Committee  on  Edu- 
cation AND  Labor 

1.  The  subcommittee  finds  that  in  many  areas  and  in  many  indus- 
tries, tlie  policy  of  the  United  States  as  set  forth  in  the  Labor  Alanage- 
ment  Relations  Act  of  1947 — to  encourage  the  practice  and  procedure 
of  collective  bargaining — is  not  being  effectuated.  Despite  over  25  years 
of  statutory  prohibition  and  widespread  publicity,  the  number  of 
unfair  labor  practices  grows,  rather  than  diminishes,  and  at  an  alarm- 
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ing  rate.  Some  of  the  causes,  and  proposed  remedies  for  this  situation, 
are  set  forth  below. 

THE    DELAY    PROBLEM 

A.  In  representation  {election)  cases 

1.  The  subcommittee  finds  tliat  it  takes  entirely  too  long  between 
the  petition  for  an  election  (to  determme  whether  or  not  employees 
want  to  be  represented  by  a  union)  and  tlie  actual  holding  of  the 
election.  In  large  part  this  delay  stemmed  from  a  bottleneck  at  the 
Labor  Board  level.  This  aspect  of  the  delay  problem  promises  to  be 
alleviated  by  the  delegation  of  authority  put  into  effect  on  May  15 
of  this  year  which  gives  Labor  Board  regional  directors  final  authority 
in  these  matters,  subject  to  a  discretionary  right  of  appeal  to  the 
Labor  Board. 

2.  The  subcommittee  finds  that  one  reason  for  the  delay  in  repre- 
sentation cases  lies  in  the  fact  that  the  Labor  Board  permits  time- 
consuming  hearings  when  there  is  no  seriously  contested  issue  to  be 
heard.  The  subcommittee  recommends  that  the  Labor  Board  give 
serious  consideration  to  adopting  "pretrial"  investigatory  techniques 
designed  to  prevent  abuse  of  its  processes  by  dilator}^  tactics  in  rep- 
resentation cases. 

B.  Ill  imfair  labor  practice  cases 

1.  The  subcommittee  finds  that  there  is  an  unconscionable  delay  in 
the  processing  of  unfair  labor  practice  cases  which  renders  final  Labor 
Board  decisions  almost  nugatory  and  futile.  This  delay  stems  in  large 
part  from  the  ever-increasing  caseload  of  the  Labor  Board  members 
and  can  be  resolved,  at  least  in  part,  by  greater  delegation  of  authority 
to  the  trial  examiners  who  hear  the  cases.  Therefore,  the  subcommit- 
tee recommends  that  the  Labor  Board  give  consideration  to  adopting 
regulations  which  would  curtail  the  scope  of  the  review  in  "run-of-the- 
mill-'  cases  and  afford  more  time  in  the  tough  cases  which  call  for 
thoughtfid  deliberation.  The  subcommittee  suggests  that  the  Labor 
Board  study  the  practices  of  other  agencies — the  Atomic  Energy  Com- 
mission, the  Civil  Aeronautics  Board,  the  Federal  Trade  Commission, 
the  Department  of  Health.  Education,  and  Welfare,  etc. — which  have 
adopted  a  restricted  and  discretionary  type  of  revieAv  in  comparable 
situations. 

2.  The  subcommittee  further  finds  that  a  partial  reason  for  the 
caseload,  and  hence  the  delay  in  unfair  labor  practice  cases,  lies  in  the 
inadequate  remedies  of  the  Labor  Board.  Labor  Board  orders  con- 
stitute in  many  situations  no  more  than  a  "slap  on  the  wrist."  They 
are  both  too  little  and  too  late.  They  constitute,  in  the  words  of  one 
witness,  "a  license  fee  for  imion  busting."  The  subcommittee  recom- 
mends that  the  Labor  Board  reconsider  the  problem  of  "remedies" 
with  an  ej^e  to  taking  the  profit  out  of  unfair  labor  practices. 

3.  The  subcommittee  finds  that  the  caseload  of  unfair  labor  practice 
cases,  and  hence  the  consequent  delay,  is  caused  in  part  by  the  fact 
that  some  attorneys  actually  advise  their  clients  to  ens-ao-e  in  such 
practices.  The  subcommittee  recommends  that  the  Labor  Board  adopt 
regulations  providing  for  the  disbarment  of  such  attorneys  from  fur- 
ther Labor  Board  practice  for  a  period  commensurate  to  the  offense. 
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THE  ENFORCEMENT  AND  REVIEW  OF  LABOR  BOARD  ORDERS 

The  subcommittee  finds  that  there  is  much  needless  delay  in  enforce- 
ment of  Labor  Board  orders.  The  losing  party  "delays,  lingers,  and 
waits"  because  disobedience  of  a  Labor  Board  order  is  not  punishable 
until  it  is  enforced  by  court  action.  The  subcommittee  recommends 
legislation  modeled  after  the  provisions  of  the  Federal  Trade  Commis- 
sion Act,  which  would  make  violation  of  Labor  Board  orders  punish- 
able by  contempt  unless  petition  for  judicial  review  is  filed  within  a 
period  of  30  days  following  issuance  of  the  Labor  Board  order. 

THE   GENERAL   COUNSEL   AND   TPIE   ISSUANCE   OF   COMPLAINTS   IN   UNFAIR 

LABOR   PRACTICE   CASES 

The  General  Counsel,  by  statute,  is  given  absolute  authority  over  the 
issuance  of  complaints  in  unfair  labor  practice  cases.  If  he  does  not 
believe  that  a  "charge''  filed  with  him  makes  out  a  case,  he  can  refuse 
to  process  the  matter  before  the  Labor  Board  and  the  charging  party 
has  no  recourse,  appellate  or  otherwise.  Despite  claims  of  elaborate 
precautions  in  the  field  and  on  appeal  in  Washington,  to  insure  that 
all  meritorious  cases  are  processed,  there  is  sufficient  reason  to  conclude 
that  the  General  Counsel,  at  least  in  the  past,  has  taken  only  the  "sure 
thing."*  This  conclusion  is  fortified  by  the  past  refusal  of  the  General 
Counsel  to  specify  his  reasons  for  refusal  to  process  a  case.  The  sub- 
committee acknowledges  that  the  present  General  Counsel  has  almost 
doubled  the  number  of  complaints  issued. 

The  subcommittee  recommends  that  section  10(b)  of  the  act  be 
amended  to  provide  that  the  General  Counsel  shall  issue  a  complaint 
whenever  he  has  reason  to  believe  that  a  violation  of  the  act  may  have 
occurred,  and  to  require  the  General  Counsel  to  serve  on  the  charging 
party  a  summary  report  of  his  reasons  for  refusing  to  issue  a  complaint 
whenever  he  declines  to  do  so. 

USE   OF   INJUNCTIONS 

A.  Section  10(1)  :  The  m.andatory  injunction  'provision 

The  subcommittee  finds  that  section  10(1)  cases,  once  the  court  in- 
junction has  been  issued,  have  not  been  expedited  in  the  administra- 
tive process.  The  Labor  Board  Rules  and  Regulations  require  that 
such  cases  "shall  be  given  priority"  (sec.  102.97),  but  there  are  so 
many  cases  given  priority  that  this  is  apparently  meaningless.  The 
subcommittee  recommends  that  the  Labor  Board  give  these  cases  ex- 
peditious treatment  by  new  devices  and  techniques  such  as:  permit- 
ting the  respondent  to  appeal  directly  to  the  I^oard  on  the  basis  of 
the  facts  found  by  the  court  which  issued  the  injunction;  by  denying 
all  requests  for  extensions  of  time;  by  curtailing  the  number  of  days 
permitted  in  filing  complaints,  anSAvers,  exceptions,  and  other  leiral 
documents:  by  establishing  a  special  "expediting"  section  at  the 
Board  level  for  treating  such  cases. 

This  subcommittee  further  finds  that  the  statutory  provisions  re- 
quiring, automatically,  that  the  "officer  or  regional  attorney"  seek  a 
court  injunction  whenever  he  has  reasonable  cause  to  believe  a  "charge" 
is  true  and  that  a  complaint  should  issue,  has  resulted  in  hardship  in 
many  situations.  The  subcommittee,  therefore,  recommends  that  the 
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statute  be  amended  so  as  to  give  the  Labor  Board  officials  opportunity 
to  exercise  their  discretion  in  whether  or  not  to  petition  for  the  issuance 
of  a  court  injunction. 

B.  Section  10 {j) :  The  discretionary  injunction  provision 

The  names  of  Norris  and  LaGuardia  are  constant  reminders  of  the 
dangers  inherent  in  conducting  labor-management  relations  by  way 
of  injunctions.  Nevertheless,  this  subcommittee  finds  that  injunc- 
tions are  now  utilized  extensively  against  union  activities  and  to  an 
almost  nonexistent  extent  against  employer  unfair  labor  practices. 
Failure  to  utilize  the  10(j)  discretionary  injunction  often  results  in 
irreparable  injury.  This  subcommittee,  therefore,  recommends  that 
the  Labor  Board  give  careful  consideration  to  greater  utilization  of 
the  10(j)  injunction  in  situations  when  unfair  labor  practice  charges 
are  filed  and  the  Board  finds  reasonable  cause  to  believe  that  such 
unfair  labor  practice  is  continuing  and  will  be  continued  unless  re- 
strained, and  will  cause  irreparable  property  or  personal  injury  or 
injury  to  the  exercise  of  rights  guaranteed  by  section  7.  Illustrative 
are  the  situations  of  flagrant  and  aggravated  acts  of  picket  line  force 
and  violence,  the  situations  of  repeated  discharge  of  union  adherents, 
the  situations  where  employers  or  unions  flagrantly  refuse  to  bargain 
in  good  faith,  and  the  situations  wherein  the  employer  threatens  to 
intimidate  his  employees  by  closing  the  plant  of  shifting  work  to 
affiliated  factories. 

PROBLEMS    OF  FREE   SPEECH 

A,  The  "use  of  '•^race-liate"-''  speech 

This  subcommittee  condemns  the  utilization  of  "race  hate"  propa- 
ganda in  connection  with  labor-management  disputes.  There  has  been 
considerable  testimony  that  such  appeals  to  "race  hate"  are  in  viola- 
tion of  section  8A1  of  the  Labor  Act  and  should  be  held  as  an  unfair 
labor  practice  by  the  Board.  However,  other  witnesses,  equally  critical 
of  "race  hate"  appeals,  raised  the  question  whether  the  constitutional 
guarantee  of  free  speech  protected  such  utterances,  contemptible  as 
they  may  be,  and  questioned  whether  such  appeals  could  be  held  to 
constitute  an  unfair  labor  practice  under  8A1.  The  committee  recom- 
mends that  the  Labor  Board  provide  an  adec[uate  opportunity  for  this 
matter  to  be  resolved  b}^  the  U.S.  Supreme  Court.  Meanwhile  vigorous 
enforcement  of  the  President's  policy  to  refrain  from  contracting 
with  employers  who  discriminate  in  employment  would  go  a  long  way 
toward  discouraging  such  appeals. 

B.  The  captive  audience 

The  subcommittee  finds  that  in  many  situations  the  employer  utilizes 
the  "captive  audience"  technique  to  present  his  views  to  his  employees 
on  company  time  and  on  company  property;  and  that  in  contrast, 
the  union  is  deprived  of  all  effective  techniques  and  media  for  com- 
municating with  the  employees.  This  prevents  a  full  discussion  and 
a  full  understanding  of  the  issues,  and  effectively  deprives  employees 
of  their  rights  to  self-organization.  The  subcommittee  recommends 
that  the  Labor  Board  reexamine  its  Livingston  Shirt  doctrine  with 
an  eye  to  adopting  a  policy  of  equal  opportunity  in  presentation  of 
issues.  Should  tlie  employer  choose  to  march  his  employees  to  a  captive 
audience  meeting,  the  union  should  be  allowed  equal  time  in  discussing 
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the  issues.  Should  the  emjDloyer  choose  to  mail  out  literature  to  all 
his  employees,  the  miion  ought  to  have  the  right  to  have  its  views 
mailed  to  the  same  employees  by  the  employer  at  the  union's  expense. 
The  Landrum-Griffin  amendments  of  1959  require  more  than  this 
equality  and  fairness  in  internal  miion  elections.  A  representation 
election  ought  to  be  conducted  with  the  same  degree  of  fairness. 

COMMUNITY  PRESSURE 

The  subcommittee  finds  that  commmiity  pressure  often  denies  citi- 
zens of  the  United  States  of  "rights,  privileges,  or  immunities  secured 
by  the  Constitution  and  laws"  and  that  this  deprivation  often  occurs 
"under  color  of  statute,  ordinance,  regulation,  custom  or  usage.''  It 
follows  that  the  situation  can  best  be  handled  under  the  Civil  Rights 
Statutes,  and  this  subcommittee  recommends  that  whenever  an  appro- 
priate situation  be  raised  in  a  Labor  Board  proceeding,  that  the  Labor 
Board  inform  the  Department  of  Justice  of  his  fact. 

The  subcommittee  further  recommends  that  suggestions  for  changes 
in  procedures  before  the  Board  prepared  by  the  Labor  Law  Section 
of  the  American  Bar  Association  be  adopted  with  no  further  delay. 
The  subcommittee's  investigations  have  confirmed  findings  by 
McKinsey  &  Co.,  Inc. — a  private  management  consultant  firm — that 
gross  mismanagement  and  lack  of  adequate  standards  have  contributed 
to  long  delays  in  dealings  with  the  Board,  The  subcommittee  agrees 
that  regional  offices  waste  precious  time  because  practically  all  deci- 
sions must  be  cleared  through  the  Washington  office  of  the  Chief 
Counsel  or  the  Board.  It  urges  the  McKinsey  &  Co.  recommenda- 
tions be  implemented  as  soon  as  possible,  including  greater  autonomy 
for  regional  officers,  so  that  bureaucratic  "redtape"  can  be  reduced 
to  a  minimum  or  eliminated. 

Introduction 

The  Subcommittee  on  National  Labor  Relations  Board  was  estab- 
lished in  INIarch  of  1961  to  conduct  a  study  of  the  operations  of  the 
National  Labor  Relations  Board  and  its  adminsitration  of  the  Labor- 
Management  Relations  Act  of  1947,  as  amended.  Congressman 
Roman  C.  Pucinski  was  assigned  to  the  chairmanship  of  this  subcom- 
mittee. 

The  subcommittee,  prior  to  the  scheduling  of  public  hearings,  sent 
invitations  to  attorneys  and  professors  in  the  labor-management 
relations  field,  labor  unions,  and  management  representatives  to  par- 
ticipate in  the  work  of  the  subcommittee.  Approximately  1,300  in- 
vitations were  mailed,  and  approximately  300  persons  responded. 
Unfortunately,  despite  the  written  invitation  and  repeated  public 
requests,  industry  representatives  did  not  respond  to  the  extent  that 
spokesmen  for  labor  groups  did. 

During  the  month  of  April,  the  subcommittee  sent  investigators  to 
five  regional  offices  of  the  National  Labor  Relations  Board :  New 
York,  Chicago,  Los  Angeles,  Atlanta,  and  Tampa.  Information  was 
gathered  in  the  Washington  offices  of  the  NLRB  and  the  General 
Counsel  and  interviews  of  regional  directors  from  Los  Angeles,  Fort 
Worth,  Tampa,  Winston-Salem,  and  Atlanta  regional  offices  were  also 
conducted  in  Washington,  D.C.,  by  the  subcommittee  staff. 
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The  subcommittee  in  its  study  has  considered  the  work  recently- 
done  with  respect  to  regulatory  agencies  by  the  Subcommittee  on 
Administrative  Practice  and  Procedure  of  the  Senate  Committee  on 
the  Judiciary  ^  and  with  respect  to  the  NLRB  by  the  Senate  Com- 
mittee on  Labor  and  Public  Welf  are.^ 

The  subcommittee  began  its  public  hearings  on  May  8, 1961.  During 
May  and  June  a  total  of  15  days  of  public  hearings  were  held  and 
58  witnesses  were  heard.  Testimony  was  also  heard  by  the  subcom- 
mittee in  executive  session  on  2  days. 

The  testimony  before  the  subcommittee  covered  a  wide  range  of 
problems,  however,  ten  specific  problem  areas  received  the  most  atten- 
tion by  witnesses.  These  are  as  follows : 

Problem  of  delay. 

Enforcement  of  National  Labor  Kelations  Board  orders. 

General  Counsel :  Issuance  of  complaints. 

Inequities  in  the  use  of  injunctive  remedy. 

Free  speech. 

Community  pressure. 

NLRB  detremination  of  appropriate  bargaining  unit. 

The  Board's  policymaking  function. 

Changes  in  rules  of  practice. 

Organization  and  management  of  the  Board. 

A  discussion  of  these  problems  which  were  presented  to  the  sub- 
committee follows  with  recommendations  either  to  the  National  Labor 
Relations  Board  for  the  adoption  of  changes  in  its  procedures  or 
for  legislative  change.  The  previous  studies  referred  to  in  footnotes 
1  and  2  have  made  recommendations  relevant  to  several  of  these  prob- 
lems and  the  subcommittee  has  attempted  in  its  recommendations  to 
benefit  from  the  work  of  those  studies.  Recommendations  for  legisla- 
tive change  have  been  limited  to  procedural  matters  which  the  sub- 
committee feels  are  needed  now  and  should  be  passed  by  the  Congress 
as  soon  as  possible. 

The  Labor  Management  Relations  Act  finds  that : 

The  denial  by  some  employers  of  the  right  of  employees 
to  organize  and  the  refusal  of  some  employers  to  accept  the 
procedure  of  collective  bargaining  lead  to  strikes  and  other 
forms  of  industrial  strife  or  unrest. 

This  committee  has  heard  evidence  verifying  this  finding.  Attorneys 
representing  unions  have  testified  that  the  only  effective  technique 
for  gaining  recognition  when  an  employer  refuses  to  recognize  the 
union  which  represents  the  majority  of  the  employees  "is  to  strike 
the  plant." 

The  act  also  finds  that  the  inequality  of  bargaining  power  between 
employers  and  their  employees  who  are  denied  the  right  to  join 
unions — 

substantially  burdens  and  affects  the  flow  of  commerce,  and 
tends  to  aggravate  recurrent  business  depressions,  by  depress- 
ing wage  rates  and  the  purchasing  power  of  wages  earned  in 

^  This  snhcommlttpe  has  Issued  two  recent  prints:  Report  on  Regulatory  Agencies  to  the 
President-Elect  (lOfiO)  prepared  by  James  M.  Landls  ;  Report  on  Administrative  Practice 
and  Procedure  No.  16R  (1961). 

2  Report  on  Organization  and  Procedure  of  the  National  Labor  Relations  Board  prepared 
by  the  Advisory  Panel  on  Labor-Management  Relations  Law  (I960). 
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industiy  and  by  preventing  the  stabilization  of  competitive 
wage  rates  and  working  conditions  within  and  between 
industries. 

This  committee  has  heard  evidence  that  many  communities  deliber- 
ately set  about  to  deny  employees  their  right  to  self-organization 
with  the  expectation  of  preventing  the  stabilization  of  a  competitive 
wage  rate  and  thereby  enticing  industry  from  established  industrial 
areas  Vv-here  unionization  has  helped  produce  more  equitable  standards 
of  living  for  their  workers. 

The  act  declares  it  to  be  the  policy  of  the  United  States  to  eliminate 
these  causes  of  obstruction  to  the  free  flow  of  commerce : 

by  encouraging  the  practice  and  procedure  of  collective  bar- 
gaining and  by  protecting  the  exercise  by  workers  of  full 
freedom  of  association,  self-organization,  and  designation 
of  representatives  of  their  own  choosing,  for  the  purpose  of 
negotiating  the  terms  and  conditions  of  their  employment 
or  other  nuitual  aid  or  protection. 

This  committee  has  received  cumulative  testimonj'^  that  this  policy 
of  the  United  States — to  protect  the  exercise  b}'^  workers  of  full 
freedom  of  association — is  not  being  effectuated  in  many  areas  and 
in  many  industries. 

A  letter  from  George  Meany,  president  of  the  AFL-CIO  to  the 
New  York  Times  was  read  into  the  record.  It  says  in  part  that : 

As  a  practical  proposition,  it  is  all  but  impossible  for 
workers  to  form  unions  today  where  the  employer  is  willing 
to  mobilize  and  make  use  of  all  the  legal  weapons  at  his 
command  to  oppose  unionization. 

William  Pollock,  president  of  the  Textile  Workers  Union  of  Amer- 
ica, made  this  opening  statement : 

Textile  workers  are  among  the  lowest  paid  industrial  em- 
ployees in  the  United  States.  A  major  reason  for  this  con- 
dition is  that  they  are  not  organized  in  substantial  numbers, 
as  are  workers  in  the  higher  wage  industries. 

This  is  not  because  of  lack  of  desire  or  need  for  a  union 
on  the  part  of  textile  workers.  We  receive  a  constant  flow 
of  requests  from  unorganized  workers  to  help  them  form  a 
union. 

Nor  is  it  because  of  lack  of  effort  on  the  part  of  our  organi- 
zation *  *  *.  Our  expenditures  for  this  activity  have  aver- 
aged well  over  $2  million  a  year. 

Time  after  time,  in  mill  after  mill,  we  readil v  sifsn  up  strong 
majorities  of  workers  to  union  pledge  cards.  This  is  no  great 
task.  Our  troubles,  ho'^ever,  boo-in  after  this  acti\T,t5'^  be- 
comes known  to  the  employer  *  *  *. 

Prounion  workers  find  themselves  denied  such  basic  rights 
as  freedom  of  speech  and  assembly. 

They  are  browbeaten,  brainwashed  and  terrorized  by 
their  emploj^ers. 

Some  are  discharged  in  open  violation  of  the  law.  And 
since  there  are  few  other  job  opportunities  in  the  small  mill 
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towns  where  most  textile  plants  are  located,  a  discharge 
amounts  almost  to  banishment  from  the  community. 

The  employer,  who  dominates  the  mill  town,  mobilizes  all 
of  its  forces  against  prounion  workers,  including  the  press, 
the  radio,  the  clergy,  and  even  the  police  *  *  *. 

These  practices  are  documented  in  the  testimony  we  are 
offering  to  this  subcommittee.  And  I  might  emphasize  that 
we  are  not  describing  the  industrial  scene  of  30  years  ago, 
when  the  law  did  not  spell  out  the  right  of  workers  to  join 
unions  of  their  own  free  choice. 

Alvin  Akman,  a  miion  official  from  Baltimore,  testified  in  like  vein 
as  follows : 

The  state  of  mind  of  I'etail  store  employees  in  Baltimore 
should  be  of  great  interest  to  this  committee.  Retail  em- 
ployees in  Baltimore  simply  laugh  when  you  tell  them  that 
the  Federal  Government  protects  their  right  to  engage  in 
union  activities.  *  *  *  Employers  do  not  normally  commit 
the  crude  unfair  labor  practices  which  were  common  in  the 
1930-s.  Nevertheless,  discharges  for  union  activities  are  as 
common  today  as  they  ever  were. 

Julian  E.  Goldberg,  general  counsel  of  the  American  Federation  of 
Hosiery  Workers,  testified  tliat  the  basic  purposes  of  the  National 
Labor  Relations  Act  weie  not  being  effectuated  and  commented : 

The  union  which  I  represent,  the  Federation  of  Hosiery 
Workers,  has  come  to  that  realization  very  sadly.  When  the 
Taft-Hartley  law  was  passed,  this  union  represented  a  very 
substantial  segment  of  the  hosiery  industry.  Today  it  has 
lost  approximately  half  of  its  membership.  This  is  a  trade 
union  with  deep  roots  in  American  industry,  a  democratic 
trade  union,  a  union  that  has  not  been  soiled  with  a  breath 
of  scandal,  a  union  that  has  pioneered  in  the  field  of  arbitra- 
tion, a  union  that,  with  industry  itself,  had  a  long  record  of 
honor  and  of  militancy  *  *  *. 

In  the  typical  organization  particularly  in  the  South  when 
the  employer  becomes  aware  of  the  fact  that  tliere  is  a  drive 
to  unionize,  sometimes  subtly,  sometimes  with  a  broad  action, 
he  threatens,  he  creates  the  atmosphere  that  anybody  who  op- 
poses him  will  lose  his  job  or  be  discriminated  against  *  *  * 
the  cliances  of  the  union  coming  out  successfully  are  quite 
rare  *  *  *. 

Joseph  E.  Finley,  general  counsel  of  the  Office  Employees  Inter- 
national Union  who  also  represents  many  locals  of  the  Retail  Clerks 
International  Union,  told  this  committee  about  a  recent  attempt  to 
organize  emplovees  of  the  May  Department  Stores  Co.  in  Cleveland, 
Ohio. 

A  meeting  was  called  in  the  union  hall  for  all  interested 
employees.  Some  50  to  60  persons  Came  to  the  union  hall 
one  evening  to  hear  the  organizers  tell  of  their  plans  to  build 
a  drive  to  organize  the  company.  Approximately  five  em- 
ployees stood  on  their  feet  to  tell  of  their  support  of  the 
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campaign  *  *  *.  As  the  lawyer  for  the  union,  I  was  asked 
to  attend  this  meeting  to  give  these  people  legal  assurance 
that  Federal  law  protected  their  right  to  meet,  to  organize, 
to  engage  in  union  activities.  That  assurance  was  given  in 
positive,  forthright  terms. 

Within  10  days  all  5  of  the  employees  who  spoke  on  the 
floor  of  the  union  meeting  were  fired  by  the  company  *  *  *. 
The  most  articulate  of  the  fired  five,  whose  case  was  the  one 
I  considered  the  most  outstanding  in  merit,  later  reminded 
me  of  what  I  had  said  at  the  union  meeting  about  his  right 
to  engag-e  in  union  activities.  It  was  indeed  difficult  to  look 
that  man  squarely  in  the  eye  and  reassure  him  that  he  had 
certain  federally  protected  rights. 

Mr.  Finley  added  that : 

I  told  myself  at  that  time  that  never  again  would  I  get 
up  and  talk  in  this  fashion  and  assure  people  in  a  sincere 
manner  and  make  them  believe  that  they  can  do  these  things 
and  not  be  fired  for  it. 

In  the  pages  which  follow,  this  report  will  discuss  some  of  the  major 
impediments  to  the  effectuation  of  the  declared  U.S.  policy  to  en- 
courage practice  and  procedure  of  collective  bargaining. 

I.  The  Delay  Problem 

By  all  odds,  the  witnesses  stressed  tlie  delav  in  Labor  Board  process- 
ing of  cases  as  the  greatest  impediment  to  effectuating  the  policy  of 
the  United  States  to  encourage  "the  practice  and  procedure  of  collec- 
tive bargaining."  Complaints  were  made  about  the  delay  in  Board 
processing  of  representation  (election)  cases ;  and  in  the  Board  process- 
ing of  complaint  (unfair  labor  practice)  cases. 

A.   delay    in    REPRESENTATION"    CASES 

1.  The  delay  often  loorhs  to  serious  disadvantage  of  unions 

A  delay  in  holding  an  election  after  a  union  has  organized  a  majority 
of  the  employees  and  unsuccessfully  requested  employer  recognition 
is,  in  many  situations,  fatal  to  the  achievement  of  collective  bar- 
gaining. This  is  the  testimony  of  witness  upon  witness. 
William  Pollock  of  the  Textile  Workers  Union : 

It  is  ironic  that  the  United  States  can  nominate,  elect,  and 
inaugurate  a  President  in  6  short  months,  but  the  NLRB  can- 
not give  real  meaning  to  a  labor  election  in  4  long  years. 

Deadening  delays  are  typical  of  NLRB  procedure.  There 
was  a  time  when  workers  could  expect  to  vote  within  a  few 
weeks  after  petitioning  for  union  representation.  Today, 
waits  of  2  or  3  months  are  routine,  and  delays  of  a  year  or 
longer  are  not  extraordinary. 

Such  delays  have  a  critical  effect  on  the  right  of  workers 
to  organize.  They  are  an  invitation  to  employers  to  engage 
in  ruthless,  unfair  labor  practices  which  nullify  the  chances 
for  a  fair  election. 
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Alvin  Akman  of  tlie  Baltimore  Retail  Clerks : 

In  the  normal  organizing  campaign,  a  labor  nnion  files  a 
representation  petition  with  the  NLRB  when  the  union  has 
l3een  authorized  by  a  majority  of  the  employees  of  an  em- 
ployer to  represent  them  in  collective  bargaining.  This  is 
when  delays  are  most  frustrating  *  *  *. 

What  does  delay  mean  to  an  employer?  It  means  that  he 
has  time  to  engage  specialists  in  union  busting,  who  can 
mount  a  full-fledged  propaganda  campaign  against  the  miion. 
He  has  time  to  hire  new  employees  to  pad  the  eligibility  list. 
He  has  time  to  get  rid  of  employees  who  are  active  miion 
leaders.  He  has  time  to  raise  wages.  He  has  time  to  shorten 
hours.  He  has  time  to  make  endless  promises  about  what  he 
will  do  for  his  employees,  if  they  vote  against  the  union.  He 
has  time  to  make  dire  predictions  about  the  jobs  which  will  be 
lost,  if  the  employees  vote  for  the  union.  It  means  that  he 
can  cause  the  employees  to  become  frustrated  and  worried 
and  frightened. 

Al  Hartnett,  secretary -treasurer  of  the  International  Union  of  Elec- 
trical, Radio,  and  Machine  Workers : 

It  is  no  secret  that  we  consider  long  delays  of  help  to  em- 
ployers in  defeating  unions  in  elections.  It  is  partly  because 
of  the  opportunities  given  employers  day  after  day  on  the  job 
to  campaign  against  us  in  many  ways.  But  also,  *  *  *  delays 
are  harmful  to  us  because  employees  lose  faith  in  the  Board 
and  the  Federal  Government  because  their  needs  and  desires 
have  not  been  met  *  *  *.  Suspicion  arises  that  protection  of 
concerted  activity  will  be  no  more  swift  or  certain  that  the 
grant  of  a  simple  election.  Frustration  grows  out  of  the  pro- 
longed denial  of  what  workers  have  been  taught  to  believe  is 
their  right  *  *  *.  It  begins  to  appear  that  the  safe  course  is 
to  forget  about  the  Board  and  do  what  the  boss  says.  It  begins 
to  appear  also  that  we  have  misled  employees  in  assuring  them 
of  their  federally  protected  rights. 

There  is  no  doubt  but  that  theT'e  have  been  long  delays  in  holding 
representation  elections.  Alvin  Akman  of  the  Baltimore  Retail  Clerks 
testified  that : 

In  the  last  3  or  4  years,  local  union  692  has  been  involved 
in  13  representation  cases  in  which  it  took  the  NLRB  more 
than  4  months  to  conduct  an  election,  after  a  representation 
petition  was  filed.  Some  of  these  cases  involved  delays  of  5, 
6, 7,  and  8  months. 

Ogden  Fields,  Executive  Secretary  of  the  National  Labor  Relations 
Board,  testified  that  in  February  of  1961, 132  days  elapsed  between  the 
filing  of  notice  of  hearing  in  a  representation  case  and  the  final  Board 
decision  directing  an  election  or  dismissing  the  petition.  "And  can- 
didly, it  is  to  be  noted  that  these  are  median  figures  which  mean  that 
for  every  case  less  than  the  median  figure  there  is  a  case  above  the 
median,"  he  added. 

But  this  median  figure  of  132  days  does  not  tell  the  total  story. 
The  Board,  when  it  orders  an  election,  usually  allows  another  30  days 
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for  the  holding  of  the  election.  Then,  at  the  election,  voters  may  be 
challenged ;  and  within  5  days  after  the  results  are  made  known,  any 
party  may  object  to  the  conduct  of  the  election  or  to  the  techniques 
used  during  the  election  campaign.  Should  a  party  to  the  election 
avail  himself  of  this  opportunity,  there  follow  further  investigation, 
hearings,  and  appeals.  The  final  results  may  be  postponed  for  an 
additional  3, 4, 5,  or  6  months. 

2.  The  delay  is  caused  in  large  part  hy  caseload  of  Labor  Board 

meiribers 
In  part,  the  delay  is  due  to  the  ever-increasing  caseload  of  the  Labor 
Board  members.  During  the  first  10  years  of  the  Taft-Hartley  Act, 
the  Board  members  issued  each  year  an  average  of  approximately 
1,500  decisions  in  election  cases.  During  the  next  4  years  there  was  a 
marked  increase  in  elections  conducted  by  the  Board :  4,490  in  1958 ; 
5,644  in  1959 ;  and  6,G17  in  1960.  With  the  increase  in  the  input,  there 
was  a  corresponding  increase  in  the  backlog  of  undecided  cases  at  the 
end  of  each  fiscal  year:  1958,  220  cases;  1959,  387  cases;  1960,  516 
cases;  1961,  676  cases.  The  answer  to  this  battle  against  increasing 
caseloads  is  not  to  be  found  in  harder  work ;  for  no  amount  of  diligence 
by  the  Board  members  can  hope  to  compete  with  the  ever-increasing 
demands  of  the  growing  caseload.  It  is  an  institutional  problem,  not 
a  problem  of  finding  the  right  man  or  men  to  do  the  job. 

3.  The  delay  can  he  shortened  hy  delegation  of  authority  to  regional 

directors 

The  answer  given  to  the  problem  of  delay  by  the  1959  Landrum- 
Griftin  Act  was  to  authorize  the  Board  members  to  delegate  a  greater 
degree  of  finality  in  representation  elections  to  the  regional  directors.^ 

The  1959  Landrum-Griffin  bill,  however,  left  unchanged  the  provi- 
sion in  section  9(c)  of  the  Labor-Management  Ivelations  Act,  1947, 
that  the  Board  employee  who  conducts  the  hearing  to  ascertain  the 
appropriate  unit,  the  employees  eligible  to  participate  in  the  election, 
and  the  like  "shall  not  make  any  recommendations  with  respect 
thereto." 

When  the  hearing  officer  serves  only  as  a  notary  public  to  supervise 
the  gathering  of  information  for  transmittal  to  others,  the  records  are 
often  incomplete  and  at  the  same  time  prolix  with  immaterial  infor- 
mation. When  the  hearing  officer  is  responsible  for  the  initial  recom- 
mendation, crucial  issues  are  more  fully  explored,  and  irrelevant  mat- 
ter limited  from  the  record.  This  is  the  experience  of  the  National 
Labor  Kelations  Board.  Moreover,  any  justification  for  this  provision 
which  might  have  existed  when  the  Labor  Board  members  decided 
every  case  is  now  gone.  Currently,  one  employee  under  the  direction 
of  a  regional  director  presides  at  the  hearing  and  turns  the  transci'ipt 
over  to  another  employee  in  the  office  who  reads  it  and  makes  a  recom- 
mendation. This  duplication  is  minecessary  and  time  consuming. 

^  Sec.  3(li)  of  the  Labor-Management  Relations  Act.  1947,  as  amenrled  now  contains  the 
provis<lon  that  "The  Board  is  also  authorized  to  delegate  to  its  roKional  directors  its  p^wprs 
under  section  9  to  determine  the  unit  appropriate  for  tlie  purpose  of  collective  liargaiuinj?, 
to  invt^stifxate  and  provide  for  hearings,  and  determine  whether  a  question  of  representation 
exists,  and  to  direct  an  election  or  take  a  secret  ballot  under  subsection  (c)  or  (e)  of  sec- 
tion fi  ancl  certify  the  results  thereof,  except  that  upon  the  filing  of  a  request  therefor  with 
the  Board  liy  any  interested  person,  the  Board  may  review  any  action  of  a  regional  director 
delegated  to  him  under  this  paragraph,  but  such  a  review  shall  not,  unless  specifically 
.ordered  by  the  Board,  operate  as  a  stay  of  any  action  taken  by  the  regional  director." 
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The  subcommittee  recommends  a  legislative  change  to  amend 
section  9(c)(1)  of  the  Labor-Management  Relations  Act  to  delete 
the  requirement  that  the  hearing  officer  in  election  cases  shall 
make  no  recommendations. 

On  May  17,  1961,  the  Board  put  its  "delegation"  regulations  into 
effect.  The  Lal3or  Board  press  release  announcing  this  delegation  said 
in  part : 

For  any  representation  petition  filed  on  and  after  that 
date,  the  Board's  regional  directors  will  have  authority  to 
decide  whether  a  question  of  representation  exists,  to  deter- 
mine the  appropriate  collective  bargaining  unit,  to  direct  an 
election  to  establish  whether  the  employees  wish  to  be  repre- 
sented by  a  particular  labor  union  for  collective  bargaining, 
and  to  certify  the  union  as  bargaining  agent  if  it  wins  the 
election.  Actions  taken  by  regional  directors  under  this  dele- 
gation will  be  final,  subject  to  review  by  the  Board  in  Wash- 
ington on  restricted  grounds. 

Board  review  of  the  regional  directors'  decisions  are  permitted  under 
the  delegation  regulations  for  four  reasons : 

1.  Where  a  substantial  question  of  law  or  policy  is  raised 
because  of  {a)  absence  of,  and  {b)  the  departure  from,  offi- 
cially reported  Board  precedent. 

2.  Where  a  regional  director's  decision  on  a  substantial  fac- 
tual issue  is  clearl}^  erroneous  and  such  error  prejudicially 
affects  the  rights  of  a  party. 

3.  Where  the  conduct  of  the  hearing  in  an  election  case  or 
any  ruling  made  in  connection  with  the  proceeding  has  re- 
sulted in  prejudicial  error. 

4.  Where  there  are  compelling  reasons  for  reconsideration 
of  an  important  Board  rule  or  policy. 

Ogden  Fields,  executive  secretary  of  the  Labor  Board,  gave  this 
testimony  about  the  new  delegation  regulations: 

Mr.  Harkless  (committee  counsel).  As  I  understand  it, 
Mr.  Fields,  under  this  table  that  you  have  just  distributed, 
you  have  estimated  that  an  election  under  this  new  procedure 
can  be  held  slightly  over  2  months  from  the  date  of  filing  the 
petition. 

]SIr.  Fields.  That  is  right. 

Mr.  Harkless.  And  that  is  where  one  of  the  parties  de- 
cides to  exercise  all  the  rights  that  he  may  have  and  the 
Board  decides  not  to  review  the  regional  director's  decision. 
You  would  expect  that  an  election  can  be  held  in  70  days? 

Mr.  Fields.  That  is  right.  Whereas  right  now  it  takes 
an  average  of  110  days.  So  if  a  waiver  of  the  request  for 
review  is  filed,  or  if  no  review  is  sought  by  the  Board,  the 
election  could  be  held  on  the  70th  day  rather  than  on  the 
110th  day  as  at  present,  or  a  saving  of  approximately  40 
days. 

j\Ir.  Harkless.  Of  course,  these  are  average  figures. 
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Mr.  Fields.  That  is  riglit.  We  trust  that  this  will  be  true 
in  a  very  high  percentage  of  tlie  cases. 
The  limited  experience  under  the  Labor  Board  delegation  provisions 
since  they  went  into  effect  on  ]May  15  has  been  encouraging,  exceeding 
the  expectations  of  all  concerned.  Labor  Board  Chairman  Frank  W. 
McCulloch  testified  on  the  closing  day  of  the  hearings  concerning  the 
initial  experiences  and  said  this  about  the  initial  experiences: 

Although,  of  course,  it  is  far  too  early  to  judge,  the  first 
few  results  are  heartening.  The  first  decision  and  direction 
of  election  by  a  regional  director  in  the  history  of  the  Board 
was  issued  by  Mr.  Bennett  Schauffler,  fourth  region,  Phila- 
delphia, in  Lone  Star  Board  Co.,  Case  No.  4-RC-4605. 
The  petition  was  filed  on  May  15, 1961,  and  this  first  decision 
following  a  formal  hearing  issued  June  8,  1961,  just  24  days 
later. 

It  is  also  encouraging  to  note  that  the  first  eight  decisions 
and  directions  of  elections  by  our  regional  directors  were 
issued  in  32  days  or  less  from  the  date  the  petitions  were 
filed. 

The  subcommittee  recommends  that  the  delegation  plan  be 
given  a  trial  period  and  then  reviewed  to  determine  whether  or 
not  it  does  have  the  effect  of  substantially  speeding  up  election 
cases.  If  the  32-day  period  in  the  first  8  decisions  proves  typical, 
the  delay  problem  will  apparently  be  solved.  If  the  70-day  period 
forecast  by  Labor  Board  Executive  Secretary  Ogden  Fields 
proves  typical,  the  delay  problem  will  not  be  solved,  and  serious 
consideration  should  be  given  by  the  Congress  to  exploring  other 
methods  for  holding  faster  NLRB  elections.* 

4-  The  delay  is  due  in  part  to  the  fact  that  the  Labor  Board  grants  time- 
consuming  hearings  and  appeals  even  lohen  there  are  no  seriously 
contested  issues  to  he  lieard  or  decided. 
There  is  no  doubt  that  representation  elections  are  delayed  time 
and  again  by  hearings  when  there  is  notliing  to  be  heard,  and  by  ap- 
peals to  the  Labor  Board  members  when  the  exceptions  to  the  regional 
director  determinations  are  plainly  frivolous. 

William  Pollock,  president  of  the  Textile  Workers  Union  of 
America : 

Under  Taft-Hartley,  employers  may  secure  hearings  if  they 
contest  the  right  of  a  union  to  an  election.  But  the  NLRB 
allows  them  to  degenerate  into  farcical,  frivolous,  and  obvi- 
ous attempts  by  company  attorne3^s  to  stall  an  election. 

For  example,  one  company  delaj^ed  an  election  while  the 


*  The  labor  union  representatives  were  practicaUy  unanimous  In  their  desire  for  a  return 
to  the  pre-Taft-Hartley  Act  procedures.  Under  section  9(c)  (1)  of  the  Taft-Hartley  Act,  a 
party  to  a  representation  proceeding  is  entitled  to  a  hearing  in  every  case  before  an  election 
will  be  ordered.  Under  the  Wagner  Act,  the  Board  regulations  authorized  an  election  prior  to 
a  hearing.  The  experience  in  118  prehearing  elections  cases  in  1946  was  that  102  of  them 
were  processed  without  the  necessity  for  a  hearing  ;  36  were  closed  on  the  basis  of  recogni- 
tion agreements  after  the  union  won  the  election  ;  27  were  closed  by  Board  certification 
pursuant  to  stipulation  of  the  parties,  and  39  were  closed  by  withdrawal  by  the  unions 
after  they  were  defeated  in  the  election.  In  only  16  of  the  118  cases  did  either  party  desire 
a  hearing  after  the  employees  had  expressed  their  desires  in  secret  election. 
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Board  considered  its  claim  that  the  pilot  of  a  private  plane 
belonging  to  a  company  executive  should  be  part  of  a  unit  of 
production  workers  we  sought  to  represent. 

In  another  case,  an  election  was  stalled  while  an  employer 
attorney  argued  at  length  that  a  watchman  at  a  company- 
owned  recreation  area  65  miles  away  from  the  plant  should 
be  part  of  the  production  unit  we  petitioned  for. 
Alvin    Akman    of    the    Baltimore    Eetail    Clerks    International 
Association : 

After  the  union's  representation  petition  has  been  filed, 
the  regional  office  notifies  the  employer  *  *  *.  At  this 
point,  an  employer  can  consent  to  an  election  without  going 
through  the  formality  of  a  Board  hearing.  If  the  employer 
does  not  want  an  election,  however,  he  can  simply  refuse  to 
consent  to  one.  He  can  refuse  to  consent  to  an  election  for 
any  reason  or  for  no  reason  whatsoever  *  "^^  *.  Merely 
calling  a  formal  hearing  means  that  an  election  will  auto- 
matically be  delayed  for  no  less  than  a  month  or  two,  even 
though  there  may  not  be  a  single  issue  to  be  resolved  in  such 
a  hearing.  Local  union  692  has  been  in  many  cases  where 
employers  have  demanded  a  formal,  preelection  hearing 
solely  for  the  purpose  of  gaining  a  delay. 

Plato  Papps,  general  comisel  for  the  International  Association  of 
Machinists,  discussed  the  delay  by  what  he  called  legal  one-up- 
manship and  then  illustrated  with  a  case  where  an  antiunion  attorney 
gained  time  by  attempting  to  vote  clearly  ineligible  employees  and 
then  gained  more  time  by  filing  an  appeal,  as  well  as  an  appeal  for 
an  extension  of  time  in  which  to  file. 

Benjamin  Wyle,  general  counsel  for  the  Textile  Workers  Union  of 
America,  testified  that  "The  vested  right  to  a  hearing  before  an 
election  carries  built-in  possibilities  for  delaying  an  election  that 
every  experienced  practitioner  can  exploit  at  will.  The  most  obvious 
and  perhaps  most  frequently  employed  stratagem  is  the  request  for 
extension  of  time  and  adjournments — for  holding  the  prehearing  con- 
ference, for  holding  the  hearing  and  continuations  of  the  hearing, 
and  for  submission  of  briefs  at  the  close  of  the  hearing." 

Thomas  P.  INIcMahan  of  the  Buffalo  law  firm  of  McMahan  & 
Crotty,  testified  concerning  a  situation  where  the  steelworkers 
requested  representation  and  were  told  by  the  employer  that  he  wanted 
a  "hearing"  despite  the  fact  that  the  overwhelming  majority  of 
employees  in  the  appropriate  unit  had  just  voted  to  affiliate  with  the 
Steelworkers  Union.  There  was  a  prehearing  conference  where  the 
employer  refused  to  consent  to  an  election  or  stipulate  the  facts. 
Following  there  was  a  "hearing"  at  which  the  company  "raised  no 
issues."  The  case  was  referred  to  Washington,  where  in  due  time  the 
Labor  Board  ordered  an  election.  The  company  delayed  the  election 
from  May  15,  1959,  until  January  7,  1960,  without  raising  a  single 
contested  issue. 

Oliver  T.  Palmer,  business  agent  for  the  Washington  Cafeteria  & 
Restaurant  Workers  Union,  told  of  a  case  where  an  employer  delayed 
an  election  for  almost  12  months  with  a  specious  issue.  The  employer, 
a  restaurant  operator  in  the  U.S.  Senate,  argued  that  the  workers  were 
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employed  by  the  U.S.  Government,  despite  an  express  clause  in  his 
concession  contract  that  "All  persons  employed  by  Nationwide  (the 
employer)  will  be  the  employees  of  Nationwide  and  not  the  Govern- 
ment of  the  United  States."  On  May  23,  1960,  the  union  filed  a 
representation  petition.  After  all  the  hearings  and  delays  permitted, 
the  Board  finally,  on  April  18, 1961,  issued  a  "short  form"  [indicating 
there  are  no  substantial  issues]  order  of  election.  On  May  10,  1961, 
almost  the  anniversary  date  of  the  original  request  for  recognition,  the 
employees  voted  129  to  1  to  be  represented  by  the  union. 

The  Labor  Board  Imows  its  processes  are  abused  for  selfish,  time- 
consuming  purposes.  Congressman  Griffin  hypothesized  during  the 
hearings  that — 

a  good  percentage  of  the  representation  cases  are  of  a  dilatory 
nature.  This  is  where  one  side  or  the  other  is  trying  to  get 
more  time  and  they  very  seldom  involve  new  and  novel  ques- 
tions of  the  law. 

Labor  Board  Executive  Secretary  Ogden  Fields  commented  on  this 
as  follows: 

I  think  it  is  a  very  valid  opinion  because  I  think  the  record 
would  bear  you  out  *  *  *  the  so-called  novel  cases  or  cases 
of  such  difficulty  or  cases  that  may  involve  possibly  a  conflict 
of  precedent  going  back,  or  the  precedent  is  not  quite  clear — 
they  amount  to  about  2  percent  of  the  cases. 

Mr.  Griffin.  That  is  interesting. 

Mr.  Fields.  I  have  statistics  that  reflect  this  *  *  *  for 
the  past  5  yeai'S  about  87  percent  of  all  representation  cases 
issue  on  our  printed  short  form,  and  they  are  not  published. 
[Indicating  there  are  no  substantial  issues.] 

The  subject  of  dilatory  tactics  came  up  again,  and  Mr.  Fields 
testified : 

We  know  there  is  no  valid  ground  for  it.  In  all  our  pro- 
ceedings, parties  go  to  hearing  in  cases  that  we  know  there 
is  no  reason  to  go  to  hearing. 

These  dilatory  hearings  where  there  are  no  issues  to  be  heard,  these 
dilatory  appeals  where  no  substantial  issues  are  raised,  these  "one- 
up-manship"  legal  tactics  of  requesting  extensions  for  hearings,  for 
briefs,  for  appeals,  are  responsible  for  a  good  part  of  the  delay  in 
giving  employees  their  right  to  choose  to  refuse  union  representation 
in  a  secret  election. 

5.  The  delay  can  te  shortened  hy  preventing  abuse  of  the  Labor  Board 
processes 

It  has  been  assumed  (at  least  sub  solicio)  that  there  is  a  vested 
right  to  a  full  hearing  and  to  an  automatic  appeal  even  though  there 
are  no  disputed  issues  to  be  resolved.  This  belief  rests  on  the  premise 
that  section  9(c)  of  the  Labor-Management  Eelations  Act,  1947, 
guarantees  a  "hearing."  But  the  act  does  no  such  thing.  The  act 
provides  that: 

"Whenever  a  petition  shall  have  been  filed,  in  accorda/nce 
with  such  regulations  as  may  be  prescribed  by  the  Board — • 
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*  *  *  the  Board  shall  investigate  such  petition  and  if  it  has 
reasonable  cause  to  believe  that  a  question  of  representation 
ali'ecting  commerce  exists,  shall  provide  for  an  a-p'pro'pnate 
hearing  *  *  *.  If  the  Board  finds  upon  the  record  of  such 
hearing  that  such  a  question  of  representation  exists,  it 
shall  direct  an  election  by  secret  ballot  and  shall  certify  the 
results  thereof.  [Emphasis  added.] 

In  short,  the  statutory'  right  is  to  an  '"'appropriate  hearing,"  -which 
in  the  context  can  only  mean  a  hearing  of  the  issues  whicli  remain  in 
dispute  following  an  investigation  of  the  matters  raised  by  a  petition 
iilod  "in  accordance  with  such  regulations  as  may  be  prescribed  by  the 
Board.'*  The  power  to  "prescribe"  regulations  governing  the  content 
of  the  petition,  the  power  to  "investigate"  "such  petition,"  the  power 
to  give  a  hearing  "appropriate"  to  the  issues  the  Board  has  "reason- 
able cause  to  believe  exist,"  are  all  carefvilly  spelled  out  and  clearly 
indicate  that  Congress  did  not  contemplate  a  useless  hearing  for  selfish 
reasons  upon  request.  The  Labor  Board  itself  recognizes  this  when 
the  pT-oblem  ai-ises  in  the  context  of  an  unfair  labor  practice  case. 
The  Board  has  held  on  many  occasions  that  an  employer  imlawfully 
refuses  to  baro-ain  when  he  demands  a  hearing  and  election  without 
good  faith  doubt  conceniing  the  majority  status  of  the  union.  (See 
e.g.,  23d  Annual  Report  of  the  National  Labor  Relations  Board  (1958) 
p.  72.) 

The  subcommittee  recommends  that  the  Labor  Board  give  seri- 
ous consideration  to  adopting  regulations  designed  to  prevent 
abuses  of  its  processes  by  dilatory  tactics  in  representation  cases. 

These  regulations,  for  example,  might  require  an  employer  seeking 
an  election  to  set  forth  in  his  petition  the  reasons  why  he  doubts  the 
majority  status  of  the  union,  why  he  denies  Labor  Board  jurisdiction, 
or  wliy  lie  thinks  an  election  is  not  otherwise  appropriate.  Matters 
not  set  forth  in  the  petition  would  be  deemed  waived. 

These  regulations  might  well  require  the  investigation  tliat  follows 
the  petition  to  ascertain  disputed  issues  by  requiring  admissions  or 
denials  to  all  matters  put  in  issue  by  the  petition. 

These  regulations  might  well  require  that  the  hearing  be  restricted 
to  the  matters  put  in  issue.  James  11  Youngdahl  of  the  Little  Rock, 
Ark.,  law  firm  of  ]Mc]Math,  Leatherman,  Woods  and  Youngdahl,  made 
what  seems  to  this  subcommittee  a  fruitful  suggestion : 

Decisions  are  too  often  held  up  because  questions  are 
raised  regarding  the  inclusion  or  exclusion  of  a  small  number 
of  employees.  We  propose  that  in  such  cases,  rather  than 
hold  up  the  decision  until  the  problem  is  resolved,  the  Board 
direct  the  election  and  provide  for  the  employees  in  question 
to  vote  challenged  ballots  *  *  *.  The  Board  presently 
has  the  authority  to  proceed  in  this  manner,  but  usually 
does  so  only  where  the  record  is  incomplete.  It  should  be 
encouraged  to  widen  the  use  of  this  practice. 

These  regulations  might  well  require  that  all  requests  for  extension 
of  time  and  for  appeals  be  accompanied  by  a  statement,  signed  by  a 
person  authorized  to  practice  before  the  Labor  Board,  that  the  peti- 
tion is  filed  in  good  faith  and  not  for  purpose  of  delay.  Enforcement 
of  this  suggested  regulation  would  require  the  Labor  Board  to  license 
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those  who  practice  before  it  (a  practice  generally  observed  by  most 
administrative  agencies),  and  to  punish  violators  by  disbarment  for 
a  period  commensurate  with  the  gravity  of  the  offense.  This  would 
not  necessarily  impose  a  difficult  task  on  the  Labor  Board  members 
as  private  litigants  could  be  relied  upon  to  bring  unprofessional  con- 
duct to  the  attention  of  the  Labor  Board,  and  the  use  of  masters 
would  obviate  the  necessity  for  Labor  Board  participation  in  the  sub- 
sequent disbarment  hearings. 

B.    DELAY    IN    UNFAIR    LABOR    PRACTICE    CASES 

"If  an  employer  refuses  to  bargain  collectively  on  June  1, 
1959,  how  much  good  will  be  done  by  an  order  to  bargain 
entered  December  1, 1961  ?" 

This  question  asked  by  the  Cox  Advisory  Panel  (footnote — See  foot- 
note 2,  supra)  points  up  the  problem  of  delay  in  the  Labor  Board 
processing  of  unfair  labor  practice  cases. 

1.  There  is  a  long  delay  in  the  processing  of  tin  fair  lahor  practixie  cases 
which  renders  final,  lahor  hoard  decisions  almost  nugatory 

The  following  testimony  of  two  witnesses  is  representative  of  that 
given  by  a  far  larger  number,  and  sums  up  a  deplorable  situation. 

Benjamin  Wyle,  general  counsel  of  the  Textile  Workers  Union  of 
America,  testified  as  follows : 

To  consider  a  particular  type  of  unfair  labor  practice,  the 
statute  provides  that  it  is  unlawful  to  discharge  a  worker  for 
the  reason  that  he  is  seeking  to  exercise  his  right  to  organize. 
When  a  group  from  a  mill  asks  T"WUA  to  help  them  organize 
a  local  union,  we  explain  the  substantive  provisions  of  the 
law  which  state  that  workers  haA'e  a  right  to  organize  unions 
and  that  they  may  not  legally  be  discharged  for  so  doing. 
We  also  point  out  to  them  the  inadequacy  of  the  law  that 
supposedly  protects  them.  The  union  committee  in  the  shop 
begins  campaigning  among  the  other  workers.  The  company 
fires  a  committee  leader.  It  may  fire  2  or  3  or  20  prounion 
people,  but  often  one  discharge  well  timed  is  sufficient  to 
intimidate  many  workers.  The  employees  may  want  a 
union,  but  they  are  not  in  an  economic  position  to  want 
martyrdom  as  the  price  of  organizing. 

The  union  files  unfair  labor  practice  charges  against  the 
employer.  Weeks,  or  until  recently  months,  may  pass  before 
a  complaint  is  issued,  formally  instituting  a  legal  proceeding. 
When  the  complaint  is  isued  and  a  hearing  is  held,  months 
pass  before  the  trial  examiner  (the  hearing  officer)  issues  his 
intermediate  report.  Then  many  more  months  pass  before 
there  is  a  decision  by  the  NLRB  on  the  case.  The  Board 
decision  has  no  teeth.  If  it  is  to  be  effectively  enforced,  it 
requires  a  further  decision  by  a  court.  Achieving  that  deci- 
sion will  take  more  than  a  year.  By  then,  the  man  who  was 
discharged  may  well  have  been  forced  to  move  from  the 
community  in  which  he  has  lived  all  his  life.  IMoreover,  the 
other  workers  who  want  a  union,  whether  they  be  80  percent 
of  the  work  force  or  20  percent  of  the  work  force,  have  learned 
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the  lesson  that  they  cannot  afford  the  "ri^ht"  to  be  repre- 
sented by  a  union  or  to  seek  to  persuade  their  fellow  workers 
of  the  advantages  of  representation. 

Jacob  Sheinkman,  general  counsel  of  the  Amalgamated  Clothing 
Workers  of  America  gave  a  series  of  illustrations  wherein  the  employer 
embarked  on  a  course  of  conduct  in  deliberate  disregard  of  the  Na- 
tional Labor  Relations  Act  and  got  away  with  it.  The  following 
illustration  occurred  during  an  organizing  campaign  among  the  em- 
ployees of  Spartanburg  Sportwear,  Inc.,  in  Spartanburg,  S.C. 

The  delay  in  securing  remedial  action  is  typical  of  the  other  cases 
brought  to  the  attention  of  this  subcommittee. 

In  September  of  1955,  the  first  charge  of  unfair  labor  prac- 
tices was  filed  by  the  Amalgamated  with  the  Board.  After 
protracted  investigation  by  the  regional  office  of  the  Board, 
a  complaint  was  issued  on  December  14,  1955,  with  hearing 
on  the  complaint  set  for  January  10,  1956.  But  the  employer 
was  not  quite  satisfied  that  its  campaign  of  coercion  had  had 
its  desired  effect,  and  on  December  16,  1955,  it  was  necessary 
to  file  an  additional  charge  with  the  Board  alleging  a  second 
discriminatory  firing.  This  charge  in  turn  was  investigated ; 
and  on  January  18,  1956,  an  amended  complaint  was  issued 
and  the  hearing  date  rescheduled  to  January  31,  1956,  at 
the  request  of  the  employer. 

In  fact,  the  hearing  was  not  held  until  February  28,  and  almost 
5  months  passed  before  the  trial  examiner  issued  his  intermediate  re- 
port and  recommended  order  finding  that  the  employer  had  violated 
the  act.,  and  recommending  reinstatement  with  backpay  for  the  two 
discriminatees.  In  due  course,  the  case  then  was  transferred  to  the 
Board  in  Washington,  where,  after  the  usual  time-consuming  review 
of  the  entire  record,  the  Board  on  December  27, 1956,  affirmed  the  rec- 
ommended order  of  the  trial  examiner. 

Almost  4  months  elapsed  from  December  27,  1956,  the  date  of  the 
Board  order,  until  proceedings  were  instituted  in  the  Fourth  Circuit 
Court  of  Appeals  on  April  17,  1957,  seeking  a  court  decree  enforcing 
that  order.  This  decree  was  issued  by  the  court  on  July  2,  1957,  but  it 
was  not  until  September  24,  1957,  that  the  employer  took  its  first 
steps  to  comply  with  that  decree.  Thus,  inore  than  2  years  were  con- 
sumed from  the  date  of  the  filing  of  the  original  charge  to  the  time 
that  any  remedy  hecame  applicahle. 

Of  the  discriminatees,  one  was  reinstated  on  September  30,  1957, 
and  the  other  on  October  2.  By  October  3,  1957,  however,  the  worker 
reinstated  on  October  2  had  again  been  discharged  by  the  employer. 
On  October  21, 1957,  the  regional  office  of  the  Board  commenced  a  pro- 
tracted investigation  of  the  employer's  compliance  with  the  court 
decree.  Between  that  date,  and  July  15,  1959,  when  the  matter  came 
before  a  special  master  appointed  by  the  circuit  court  to  hear  evidence 
on  a  Board  petition  for  contempt,  almost  another  2  years  were  con- 
sumed. 

It  mattered  little  at  that  point  what  the  findings  of  the  special 
master  would  be.  The  employer  had  clearly  demonstrated  to  the 
workers  that  it  was  in  full  control,  and  that  the  agencies  of  the 
Federal  Government  offered  no  hope  of  protection  when  they  sought 
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to  avail  themselves  of  a  right  "guaranteed-'  by  law.  The  report  of  the 
special  master  issued  on  December  15,  1959,  finding  that  the  Board 
had  not  sustained  the  burden  of  proving  contempt  came  as  a  hollow 
anticlimax.  By  this  time,  the  workers  themselves  were  painfully  aware 
that  their  employer  "could  do  no  wrong." 

2.  The  delay  in  the  processing  of  unfair  labor  practice  cases  is  due  in 
part  to  the  increasing  caseload  of  the  LaJjor  Board  memhers  and 
can  he  partially  resolved  hy  greater  delegation  of  authority  to  the 
trial  examiners  who  hear  the  cases 

Just  as  in  representation  cases,  the  reason  for  delay  in  processing 
unfair  labor  practice  cases  is  found  in  large  part  in  the  volume  of  busi- 
ness which  besets  \h^  members  of  the  Labor  Board. 

Labor  Board  Chairman  Frank  W.  McCuUoch  testified  that  "The 
cun-ent  delay  and  backlog  of  unfair  labor  practice  cases  before  the 
Board  are  intolerable."  He  pointed  out  that  the  number  of  unfair  labor 
practice  complaints  issued  each  vear  bv  the  Board  steadily  increased : 
5,50G  in  1957,  9,260  in  1958,  12,239  in  1959.  Correspondingly,  the  num- 
ber of  such  cases  which  require  action  by  the  Labor  Board  members 
also  increases.  The  backlog  of  undecided  unfair  labor  practice  cases  at 
the  Labor  Board  member  level  Avas  as  follows:  1958,  190;  1959.  196; 
1960,  312 ;  1961,  440,  a  multifold  increase  in  4  short  years. 

Congress  has  appropriated  additional  funds  for  more  lawyers,  for 
more  trial  examiners,  and  the  work  continues  apace  in  the  field.  How- 
ever, there  are  only  five  Labor  Board  members,  and  there  lies  the  bottle- 
neck. In  May  of  1961,  it  took  393  days  for  the  procesisng  of  an  unfair 
labor  practice  case,  but  more  than  half  of  this  time  (165  days)  was  ex- 
pended at  the  Labor  Board  member  level.  Had  the  trial  examiner  deci- 
sion not  been  appealed,  the  median  case  would  have  terminated  in  128, 
instead  of  393  days. 

The  cause  for  the  greater  part  of  the  delay  lies  in  the  appeal  to  the 
Labor  Board  from  the  trial  examiner  decisions.  As  of  now.  the  Labor 
Board  grants  each  appeal  upon  request,  and,  additionally,  gives  a  de 
novo  review  of  all  issues  in  the  case.  As  many  appeals  raise  only  frivol- 
ous issues,^  and  as  the  time  spent  on  these  frivolous  cases  prevents  the 
expeditious  handling  of  serious  problems  before  they  become  academic, 
it  seems  clear  that  effectuation  of  the  public  policy — to  encourage  the 
practice  and  procedure  of  collective  bargaining — calls  for  the  end  of 
this  delay. 

The  answer  to  the  delay  problem,  insofar  as  it  seems  f  )^om  the  mount- 
ing caseload  of  the  Labor  Board  members,  is  to  delegate  greater  de- 
cisionmaking authority  to  the  trial  examiners  who  hear  the  cases. 
Labor  Board  members  should  not  be  required  to  review  every  trial  ex- 
aminer decision  whenever  the  losing  party  files  exceptions  and  an  ap- 
peal. Labor  Board  trial  examiners  are  seasoned  lawyers  with  long  years 
of  experience  in  labor  law  and  are  appointed  to  their  posts  in  accord- 
ance with  the  stringest  requirements  of  the  Administrative  Procedure 
Act.  Labor  Board  members  should  conserve  their  time  for  the  con- 
sideration of  cases  wherein  the  appellant,  in  a  single  self-contained 
document  similar  to  the  Supreme  Court  petitions  for  certiorari,  can 

°  Boarrt  Mpmhor  Philip  Korlfrprs  tpstifiptl  that  sinop  his  appointmpnt  to  thp  Board  in 
Aiip-nst  of  lOri.T.  n  totnl  of  1R,?!62  rnsps  wptp  flpoidprl  ;  ftfi  ppropnt  unanimously.  This,  plus  tlip 
fact  that  75  pprppnt  or  morp  of  thp  trial  pxaminer  decisions  are  affirmed  on  appeal, 
indicates  that  many  appeals  are  taken  solely  for  delay. 
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convince  at  least  two  members  of  the  Board  that  his  appeal  raises  im- 
portant issues  of  policy,  close  and  disputed  questions  of  fact,  or  where- 
in the  trial  examiner  committed  serious  and  prejudicial  procedural 
error. 

In  1958,  the  management  consultant  firm  of  JNIcKinsey  &  Co.  was 
retained  by  the  Bureau  of  tlie  Budget  to  study  the  operations  of  the 
National  Labor  Relations  Board.  Its  recommendation  was  that  the 
Labor  Board  members  grant  greater  finality  to  the  decisions  of  the  trial 
examiners  and  grant  review  only  in  the  serious  or  close  cases. 

In  1959  the  Cox  Advisory  Panel  to  the  Senate  Committee  on  Labor 
and  Public  Welfare  studied  the  organization  and  procedure  of  the 
National  Labor  Relations  Board.  It  concluded  that : 

The  best  opportunity  for  converting  the  decisionmaking 
process  into  a  quasi-judicial  function  marked  by  personal 
responsibility  and  also  for  reducing  delay  lies  in  curtailing 
the  do  novo  review  of  trial  examiners'  reports. 

In  1960.  then  Labor  Board  member  Joseph  Jenkins  completed  a 
study  of  the  "Rules  of  Practice  for  the  Labor  Board."  and  recom- 
mended the  adoption  of  a  system  of  limited  review  of  Trial  Examiners' 
Intermediate  Reports. 

On  May  24,  1961,  President  Kennedy  sent  Reorganization  Plan 
No.  5  of  1961  (National  Labor  Relations  Board)  to^  Congress.  This 
reorganization  plan  permitted  the  Labor  Board  to  delegate  "any  of 
its  functions"  to  any  "employee  or  employee  board."  This  delefifation 
power,  of  course,  authorized  the  Boarcl  to  delegate  greater  finality  in 
unfair  labor  practice  cases  to  trial  examiners,  although  it  went  far 
l^eyond  such  a  limited  grant  of  authority.  The  House  Committee  on 
Government  Operations  issued  a  report  favoring  the  broad  delegation 
authority  granted  by  the  reorganization  plan  but  commented  that  the 
Board  had  existing  authority  under  the  Administrative  Procedure  Act 
to  make  a  limited  delegation  of  authority  in  unfair  labor  practice  cases 
to  the  trial  examiners.  (Rept.  No.  576,  87th  Cong.,  1st  sess.,  1961, 
p.  3.) 

During  the  floor  debate.  Congressman  Celler,  chairman  of  the  House 
Committee  on  the  Judiciary,  agreed  with  the  House  report  that  the 
Labor  Board  had  existing  authority  to  delegate  greater  finality  of 
decision  to  trial  examiners. 

The  Administrative  Procedure  Art,  in  section  8(a)  author- 
izes the  departments  and  agencies  first,  to  provide  that  their 
hearing  examiners  may  issue  initial  decisions;  and  second, 
to  limit  review  of  such  decisions  (Congressional  Record, 
July  20, 1961, 12130). 

Many  arguments  totally  unrelated  to  this  issue  were  made 
a.o-ainst  the  reorganization  plan,  and  it  was  defeated  in  the  House  of 
Representatives. 

It  is  well  established  that  defeat  of  a  proposed  statute  under  these 
circumstances  cannot  be  viewed  as  equivalent  to  the  enactment  of 
legislation  of  an  opposite  tenor.  Gemf<co  v.  Walling,  324  U.S.  244 
(1945)  :  Umted  States  v.  South  Eastern  TJnderirriters''  Assoe/af?on,  322 
U.S.  533  (1944)  ;  United  States  v.  California,  332  U.S.  19  (1947). 
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The  subcommittee  recommends  that  the  Labor  Board  give 
further  consideration  to  the  adoption  of  a  system  of  limited  re- 
view of  trial  examiners'  decisions  in  unfair  labor  practice  cases. 
Should  the  Labor  Board  fail  to  adopt  rules  and  regulations 
limiting  such  review,  the  subcommittee  is  prepared  to  recommend 
legislation  to  this  effect. 

3.  The  caseload,  and  hence  the  delay,  in  unfah"  labor  'practice  situations 
is  due  in  large  part  to  the  fact  that  the  norvial  Labor  Board  rem- 
edy is  inadequate  to  the  occasion  and  does  little  to  discourage 
knoiuing  and  repeated  molations  of  the  law 

A.  Section  8{a)  (1)   violations:  interference  with  employee's 
right  of  self -organisation 

Witness  after  witness  told  this  subcommittee  of  situations  wherein 
employers  knowingly  engaged  in  unfair  labor  practices  to  defeat 
union  organization  drives  with  the  knowledge  that  the  penalty,  wlien 
it  was  ultimately  rendered,  was  well  worth  the  price  of  defeating  the 
attempted  organization  of  their  plants. 

By  discharging  a  handful  of  leading  union  adherents  at  the  outset 
of  an  organizing  campaign,  by  a  speech  to  a  captive  audience  of 
employees  on  plant  premises  threatening  to  close  the  plant  if  the 
employees  vote  for  a  union,  the  employer  can  destroy  employee  con- 
fidence in  the  union  and  undermine  any  chance  of  union  success. 
Such  practices,  although  illegal,  place  the  union  in  an  unhappy 
dilemma.  The  union  can  ignore  the  illegal  actions  and  proceed  to 
election  but  with  small  hope  of  victory. 

Textile  Workers  Union  spokesmen  testified  that  their  union  never 
petitions  for  an  election  until  65  percent  of  the  employees  sign  union 
cards,  that  the  union  has  "a  young  army  of  organizers  down  south," 
and  that  the  union  spent  over  $2  million  a  year  in  organization  at- 
tempts and  that — 

in  1959,  TWTJA  won  one  election  involving  seven  people. 
In  1960  they  won  two  elections  involving  131  people. 

Alternatively,  the  union  can  file  unfair  labor  practice  charges 
against  the  employer,  but  this  is  not  a  happy  solution  either.  Filing 
unfair  labor  practice  charges  results  in  postponing  the  election  until 
the  rharges  are  resolved  by  the  Board — a  period  which  takes  ap- 
proximately 2  years.  And  employee  interest  in  unions  dissipates  dur- 
ing this  interval.  Mr.  Edward  Wynne,  assistant  counsel  for  the  Textile 
Workers  Union,  explained  it  this  way : 

The  people's  election  interests  can't  be  put  in  the  ice  box. 
At  the  end  of  2  years,  with  the  workers  involved  ,out  of  work, 
getting  work  elsewhere,  with  the  certain  amount  of  turnover 
that  is  inevitable  in  the  plant,  with  the  coercion  and  attrition 
that  will  occur  during  the  period,  we  are  pretty  sure  that  at 
the  end  of  2  years  even  if  we  jjet  a  satisfactory  legal  decision, 
the  case  has  been  disposed  of  by  the  practicalities. 

William  Pollock,  president  of  the  Textile  Workers  Union,  summed 
up  the  matter  for  his  union  this  way : 

The  Taft-Hartley  penalties  are  so  liglit  that  employers  re- 
gard them  largely  as  business  operating  expenses.  As  a  result. 
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discharging  prounion  workers  has  become  a  favorite  anti- 
union tactic. 

It  takes  only  a  few  to  kill  an  organizing  campaign.  The  pen- 
alty is  often  at  least  2  years  in  arriving.  When  it  finally  comes, 
it  merely  requires  the  employer  to  reinstate  the  worker  to  his 
job  with  back  pay  and  to  post  a  notice  saying  the  company 
won't  be  naughty  again. 

In  the  meantime,  the  employer  buys  time  to  destroy  union 
sentiment  among  his  workers  and  the  back  wages  he  must  pay 
are  more  than  compensated  for  by  his  saving-s  on  improve-- 
ments  he  would  have  to  make  in  working  conditions  under  a 
union  contract  *  *  *. 

What  is  the  remedy  for  such  acts  of  scornful  disregard  of 
the  law  by  employers?  The  answer  is  obvious.  Effective  teeth 
should  be  provided  for  enforcement  of  the  National  Labor 
Relations  Act. 

It  was  not  ,only  representatives  of  the  Textile  Workers  Union  that 
testified  in  this  vein.  Spokesmen  from  other  unions  gave  similar  testi- 
mony. S.  G.  Lippman,  general  counsel  of  the  Retail  Clerks,  gave  this 
testimony  about  the  ineffectiveness  of  the  ordinary  Labor  Board  cease 
and  desist  order: 

The  mere  posting  of  notices  in  n,o  way  dissipates  unfair 
labor  practices.  When  you  compare  the  actual  impact  of  a  dis- 
charge, when  you  compare  the  actual  impact  of  strong  state- 
ments by  management  (against  unions)  *  *  *  and  then  you 
have  this  repetitious  unfair  labor  practices,  plainly,  posting  of 
notices  means  nothing.  It  is  just  a  scrap  of  paper.  A  single 
management  act  wipes  out  100  notices. 

Al  Hartnett,  secretary-treasurer  of  the  International  Union  of 
Electrical,  Radio  and  Machine  Workers,  testified  that  the  absence  of 
an  effective  remedy  "encourages  employers  to  deliberately  use  unfair 
labor  practice  tactics  in  order  to  delay  and  prevent  the  making  of  a 
fair  and  free  decision."  He  gave  this  illustration : 

At  the  Greeneville  Cabinet  Company,  in  Greeneville,  Tenn., 
a  man  was  discharged  because  of  union  activity.  He  was  dis- 
charged in  April  or  May — I  am  not  sure  which  it  was — of 
1950.  We  filed  a  charge.  The  case  was  first  decided  by  the 
Board  on  February  27,  1953.  That  is  a  long  enough  period  of 
time  between  the  time  we  filed  the  charge  and  the  time  the 
finding  is  finally  made  by  the  Board.  The  employer  was  told 
to  reinstate  three  employees  and  to  cease  and  desist  in  discour- 
aging union  membership.  We  did  not  get  enforcem-cnt  of  that 
order  (in  the  courts)  even  thou2:h  it  was  issued  on  February 
27,  1958,  until  February  8,  1954,  almost  4  years  elapsing  be- 
tween the  time  of  the  incident  and  the  time  we  finally  got  en- 
forcement of  the  order. 

If  you  take  a  man  who  is  making  a  dollar  ten  or  a  dollar 
fifteen  cents  an  hour  and  you  subject  him  to  4  vears  of  un- 
employment, even  though  he  may  be  made  whole  at  tlie  end 
of  4  years,  the  kind  of  suffering  and  deprivation  he  is  sub- 
jected to  in  that  4  years  is  almost  impossible  to  describe. 

In  addition,  the  horrible  example  that  he  provides — he  is 
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pointed  to  by  the  rest  of  the  community,  this  is  what  happens 
to  you  if  you  associate  youreelf  with  a  union — so  one  of  the 
most  important  things  that  we  see  tliat  can  come  out  of  hear- 
ings like  this  is  some  legislation  (tr.  829-30) . 

Julian  E.  Goldberg,  general  counsel  of  the  American  Federation  of 
Hosiery  Workers,  illustrated  why  section  8(a)  (1)  of  the  Labor  Man- 
agement Eelations  Act  is  "not  an  effective  remedy."  ° 

In  the  typical  organization,  particularly  in  the  South,  when 
the  employer  becomes  aware  of  the  fact  that  there  is  a  drive 
to  unionize,  sometimes  subtly,  sometimes  with  a  broad  ac- 
tion, he  threatens,  he  creates  tlie  atmospliere  that  anybody 
who  opposes  him  will  lose  his  job  *  *  *,  This  can  effectively 
destroy  an  organization  campaign.  Once  the  campaign  is 
destroyed,  we  can  come  in  with  a  charge.  We  have  to  post- 
pone our  election  or  waive  our  charges,  one  or  the  other  *  *  *. 
In  either  event,  the  chances  of  the  union  coming  out  success- 
fully are  quite  rare. 

David  J.  McDonald,  president  of  the  United  Steel  workers  of  Amer- 
ica, gave  this  telling  testimony  about  difficulties  his  union,  one  of  the 
strongest  in  America,  has  experienced  in  organizational  drives. 

As  a  consequence  of  the  delays  which  employers  are  able 
to  obtain,  the  fervor  and  interest  of  the  employees  in  exer- 
cising tlieir  rights  under  the  act  are  dissipated  and  overcome 
by  all-out  employer  campaigns  against  the  union.  How  does 
an  employer  use  the  delays  presently  inherent  in  the  Board 
processes  to  his  advantage? 

First,  he  fires  selected  leaders  of  the  union  group  even 
though  he  knows  that  this  is  illegal  *  *  *.  As  a  result  the 
organizational  campaign  loses  not  only  its  leaders,  but  also 
the  desire  of  the  employees  to  proceed  in  the  face  of  the 
threat  of  discharges  lurking  behind  them. 

Even  assuming  that  the  charge  of  discriminatory  discharge 
is  sustained,  the  relief  that  is  ultimately  obtained  in  the 
fomi  of  reinstatement  with  back  pay  is  frequently  too  little 
and  too  lata.  These  penalties,  which  are  known  and  fixed, 
are  frequently  no  more  oppressive  to  an  employer  than  a 
license  fee  for  union-hysti7ig.  Tlie  employer  willingly  pays 
such  fees  if  it  assures  him  of  an  operation  free  of  unionism. 
Moreover,  iho,  processing  of  the  dis("harge  cases  serves  to 
further  compound  the  delay  in  obtaining  an  election. 
[Emphasis  added.]  (Prepared  statement.) 

Mr.  McDonald  concluded  that : 

Because  of  delays  in  obtaining  elections,  and  the  free  hand 
exercised  hy  employers  in  the  interim,,  unorganized  workers 
can  be  prevented  from  exercising  the  right  to  organize  and 
bargain  collectively  unless,  of  course,  their  employer  consents. 
Under  these  circumstances  lohat  is  a  right  iinder  the  law  he- 
comes  a  favor.,  and  therefore  no  right  at  all. 


'  Spf.  SCaWT)    mnkps  it  fin  nnfnlr  labor  practice  for  an  employer  to  restrain  or  coerce 
employees  in  the  exercise  of  their  right  to  self-organization. 
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Congressman  Roosevelt  commented  during  tlie  hearings  on  this 
subject  that  the  remedy  might  well  be — 

to  make  the  penalties  for  such  unfair  labor  practices  so  dog- 
gone stiff  that  anybodj^  who  did  it  would  think  twice  about 
it. 

Certainly,  employers  should  not  be  allowed  to  profit  by  their  own 
illegal  practices  or  misdeeds  which  deprive  employees  of  the  rights 
guaranteed  by  Federal  law.^ 

Where  tlie  employer  thwarts  the  possibility  of  a  fair  election,  the 
Labor  Board  has  existing  authority  to  require  the  employer  to  recog- 
nize and  bargain  with  a  union  which  clearly  represented  the  majority 
of  its  emplovecs  prior  to  the  initiation  of  the  employer  unfair  labor 
practices.  Joy  Silk  Mills  v.  N.L.R.B.  (187  F.  2d '732  (D.C.  Cir. 
1950)),  National  Labor  Relations  Board  v.  Warren  Company  (350 
U.S.  107  (1955)). 

S.  G.  Lippman,  general  counsel  of  the  Retail  Clerks  International 
Association,  advised  this  subcommittee  that  this  remedy  "was  used 
A-ery  extensively  during  the  Wagner  Act  days,"'  and  that  "The  Board 
still  pays  lipservice  to  that  doctrine."  Other  union  attorneys  agreed. 

Thomas  E.  Shroj^er,  counsel  to  the  American  Retail  Federation, 
disagreed  with  the  proposition  that  the  Labor  Board  paid  no  more 
than  "lipservice"  to  the  Joy  Silk  doctrine,  and  cited  a  number  of 
recent  situations  wherein  the  Labor  Board  is  "still  following  this 
rule." 

The  Labor  Board's  most  recent  annual  report,  however,  discusses 
violations  of  sections  8(a)  (1)  (discrimination  against  employees  in 
their  employment  because  of  union  activities)  and  section  8(a)(3) 
(discrimination  in  regard  to  hire  or  tenure  to  discourage  membership 
in  a  union)  and  states  that  "The  remedy  for  both  types  of  discrimina- 
tion in  employment  is  the  sam.e."  (Twenty-fifth  annual  report,  p.  6fi, 
footnote  71.)  Reference  is  made  to  Burke  Golf  Equipw,ent  Corp.  (127 
N.L.R.B.  241  (I960)).  Li  that  decision  the  Labor  Board  found  the 
employer  had  violated  the  act  and  dissipated  the  clear  majority 
originally  held  by  the  Textile  Workers  L^nion,  by  discharging  em- 
ployees (called  by  the  employer  "two  of  the  biggest  banner  carriers 
of  the  CIO"),  and  by  interrogating  employees  concerning  their  pro- 
imion  attitudes. 

Tl\e  remedy  ordered  was  the  reinstatement  (with  backpay)  of  the 
dischaT'ged  employees  and  the  posting  of  a  notice  in  which  the  em- 
ployer was  required  to  state : 

We  will  not  discourage  members  in  or  activities  on  behalf 
of  Textile  Workers  Union  of  America  *  *  *  by  discrimina- 
torily  discharging  or  laying  off  any  of  our  employees  because 
of  their  union  membership  or  activities  *  *  *. 

The  Labor  Board  did  not  grant  affirmative  relief  certifying  the  union 
and  ordering  the  employer  to  bargain. 

■^  Tli'.R  pntirp  fllsriifjslon  Is  fUrooterl  at  emvloi/er  unfair  labor  praftiops.  Unfair  labor 
pracrtopp  committed  by  unions  werp  dpalt  with  ly  Congress  In  the  Taft-Hartley  law  which 
prevonts  abusive  utilization  of  delay  liy  unions.  Section  10(1)  of  the  La!)or  Slanafrement 
Regulations  Act  requires  the  General  Counsel  to  sppk  Interim  iurtlcial  relief  by  way  of 
court  inii:nction  whenever  It  is  charffed  that  a  union  has  engaged  in  enumerated  unfair 
lalor  practice  and  the  regional  director  "has  reasonable  cause  to  believe  such  charge  is  true 
and  that  a  complaint  should  issue." 
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The  subcommittee  recommends  that  the  Labor  Board  give  seri- 
ous consideration  to  revitalizing  the  so-called  Joy  Silk  doctrine 
and  ordering  certification  and  recognition  of  a  union  as  an  appro- 
priate remedy  to  dissipate  the  adverse  effects  on  union  majority 
status  of  employer  interference  with  the  right  of  self-organization. 

B.  Section  8 {a)  [5)  violation:  Refusal  to  bargain 

Gaining  union  recognition,  however,  is  merely  the  first  step  to  the 
practice  and  procedure  of  collective  bargaining.  The  next  step  is  the 
signing  of  a  collective  bargaining  agreement,  and  here,  too,  there  is 
much  difficulty. 

President  William  Pollock  of  the  Textile  Workers  Union  testified 
that  since  1947,  only  61  percent  of  his  union's  election  victories  result 
in  collective  bargaining  agreements,  and  that  in  17  percent  of  these 
cases,  the  employer  refused  to  renew  his  first  agreement.  The  result 
is  the  collapse  of  collective  bargaining. 

Julian  E.  Goldberg,  general  counsel  of  the  American  Federation  of 
Hosiery  Workers,  gave  this  testimony : 

It  is  not  miusual  at  all  for  us  to  go  in  on  our  first  contract 
with  an  employer  against  whom  we  have  won  the  election 
and  the  employer  to  say  to  the  negotiating  committee  of  the 
union,  "We  will  give  you  a  contract.  The  first  contract  will 
just  involve  a  20  percent  cut  in  wages."  No  union  could 
accept  it  and  live  (tr.  902) . 

Spokesmen  for  the  United  Auto  Workers  told  of  a  situation  in 
Munroe  Falls,  Ohio,  where  the  union  won  a  representation  election 
but  was  unable  to  get  a  contract.  The  emploj^er  met  with  the  union 
representatives  for  2  hours  every  week,  month  after  month,  but  did 
not  come  to  an  agreement.  The  employer  even  refused  to  sign  the 
following  statement : 

We  recognize  that  the  union  has  been  certified.  The  union 
has  the  right  to  have  in  our  plant  representatives  of  this 
union  who  will  represent  the  employees. 

The  employer  refused  to  agree  to  meet  with  union  representatives 
during  working  hours  to  discuss  grievances  of  the  employees.  The 
employer  refused  the  union  suggestion  that  the  employer  select 
a  panel  of  prominent  citizens  in  the  community  to  resolve  the 
differences : 

Three  businessmen  from  the  industry,  three  clergj'men,  the 
editor  of  the  Beacon  Journal,  Congressmen  *  *  *  we  said, 
"You  choose  tliem.  There  will  be  no  union  representation 
there.  You  select  them.  We  think  our  case  is  so  fair  in 
this  community  that  you  cannot  fail  to  agree  with  an}-  three 
representatives  you  choose." 

The  consequence  of  the  employer's  refusal  to  make  any  concessions 
was  a  strike,  duiing  which  time  the  cmplover  hii-ed  nonunion  workers 
to  replace  the  strikers,  and  a  petition  was  filed  by  the  new  employees 
to  "decertify"  the  union.  This  situation  demonstrates  the  technique 
by  which  an  employer  can  fully  frustrate  the  purposes  of  the  National 
Labor  Relations  Act  by  "token  compliance." 
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The  above  situation  is  not  unique.  Benjamin  Wyle,  general  counsel 
for  the  Textile  "Workers  Union,  testified  that  in  his  industry : 

If  the  union  does  manage  to  win  an  occasional  election, 
then  the  employer  falls  back  on  his  next  delaying  tactic. 
He  simply  refuses  to  bargain  in  good  faith  with  the  repre- 
sentative chosen  by  his  employees.  Usually,  he  will  meet 
with  the  union  *  *  *.  But  these  negotiations  are  often  mere 
rituals.  The  employer's  proposals  on  wages  and  working  con- 
ditions are  frequently  less  favorable  than  the  plant  conditions 
prevailing  before  the  election.  The  real  purpose  of  proposals 
such  as  these  is  to  punish  the  workers  for  having  voted  for 
the  union. 

Under  existing  authority,  tlie  Bailor  Board  can  compel  an  employer 
to  meet  with  union  representatives  at  reasonable  times  and  confer 
with  respect  to  wages,  hours,  and  other  terms  and  conditions  of 
employment,  to  embody  any  agreement  reached  in  written  form,  to 
supply  information  ancl  economic  data  justifying  its  bargaining  posi- 
tions, and  to  refrain  from  unilateral  action  affecting  wages,  hours,  and 
other  terms  of  employment.  For  example,  should  an  employer  impose 
a  wage  cut  without  first  consulting  the  union,  the  Labor  Board  can 
order  the  employer  to  reimburse  his  employees  and  thereby  prevent 
the  wrongdoer  from  enjoying  the  fruits  of  his  unfair  labor  practices. 
("Twenty-fifth  Annual  Report  of  the  National  Labor  Relations 
Board,"  p.  83  (lOGO),)  However,  should  an  employer  refuse  to  come 
to  any  terms,  no  matter  how  customary  and  reasonable  in  the  indus- 
try, the  Labor  Board  is  apparently  helpless.  Should  an  employer 
insist  that  the  union  agree  to  a  "no  strike"  pledge  but  refuse  to  give 
the  quid  pro  quo,  a  grievance  procedure  culminating  in  arbitration  by 
impartial  outsiders,  there  is  apparently  nothing  the  Labor  Board  can 
do  to  prevent  the  consequential  disruption  of  peaceful  collective 
bargaining. 

The  reason  for  the  Board's  impotence  lies  in  section  8(d)  of  the 
Taft-Hartley  amendments  to  the  National  Labor  Relatioins  Act 
which  provide  in  pertinent  part  that  the  obligation  to  meet  at  reason- 
able times  and  confer  in  good  faith  '•''does  not  compel  either  party  to 
agree  to  a  proposal  or  require  the  making  of  a  concession^  As  explained 
by  the  House  Report  No.  245,  this  italicized  language  was  added  to 
the  law  because — 

the  present  Board  has  gone  very  far,  in  the  guise  of  deter- 
mining whether  or  not  employers  had  bargained  in  good  faith, 
in  setting  itself  up  as  the  judge  of  what  concession  an  em- 
ployer must  make  and  of  the  proposals  and  counterproposals 
that  he  may  or  may  not  make  *  *  *.  The  Board  has  held 
it  "unfair"  for  an  employer  to  insist  that  he  and  the  union 
settle  their  differences  by  collective  bargaining,  instead  of 
submitting  them  to  some  form  of  "collective  litigation"  like 
arbirtation  *  *  *.  The  cases  show  that  unless  Congress 
writes  into  the  law  guides  for  the  Board  to  follow,  the  Board 
may  attempt  to  carry  this  process  still  further  and  seek  to 
control  more  and  more  the  terms  of  collective  bargaining 
agreements.  (Legislative  History  of  the  Labor  Management 
Relations  Act,  1947,  pp.  310, 311.) 
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The  House  minority  report  was  in  disagreement  and  pointed  out 
that  the  underlined  provision  above  is — 

deliberately  designed  to  render  collective  bargaining  sterile 
and  ineffectual  *  *  *.  The  law  does  not  now  requii-e  either 
party  to  accept  any  proposal  or  counterproposal,  either  in 
whole  or  in  part ;  the  legislation  as  drafted  is  desigiied  to  en- 
courage persons  not  to  accept  proposals  or  counterproposals 
(ibid.,  p.  361). 

The  prognosis  of  the  minority  report  has  come  to  fruition.  Too 
often,  face-to-face  contact  across  the  bargaining  table  is  an  empty 
facade,  masking  tlie  desire  not  to  reach  agreement,  making  a  mockery 
of  the  national  policy  to  encourage  the  practice  and  procedure  of 
collective  bargaining.  The  statutory  proviso  that  a  party  need  not 
"agree  to  a  proposal"  or  make  a  concession  has  removed  one  of  the 
readiest  indicia  for  determining  good  or  bad  faith  in  labor  negotiations. 

Token  compliance  with  the  law's  requirement  of  good  faith  bar- 
gaining is  not  enough.  The  existing  provision  of  section  8(d) — that 
a  party  need  not  agree  to  a  proposal  or  make  a  concession — serves 
far  too  often  to  mask  the  intention  of  avoiding  agreement. 

Jf.  The  caseload  of  unfair  labor  practice  cases^  and  hence  the  consequent 
delay ^  is  caused,  in  part  hy  the  fact  that  some  attorneys  actually 
advise  employer  clients  to  engage  in  such  practices  as  a  msans  of 
defeating  union  organization 

If  an  employer  engages  in  unfair  labor  practices  and  then  calls  upon 
an  attorney  for  legal  assistance,  the  attorney  is  obligated  to  defend 
his  client's  cause  with  all  possible  vigor. 

Similarly,  if  an  employer  engages  an  attorney  when  a  union  begins 
organizational  activity,  the  attorney  should  advise  his  client  of  his 
rights  to  free  speech,  and  of  his  rights  to  drive  a  hard  bargain.  This  is 
perfectly  legitimate. 

However,  this  subcommittee  has  received  evidence  that  some  attor- 
neys go  beyond  these  permissible  limits  and  advise  tlieir  clients  to 
engage  in  unfair  labor  practices  because  the  ultimate  punishment  will 
be  long  in  forthcoming  and  well  worth  the  price. 

This  subcommittee's  attention  was  called  to  a  speech  given  by  an 
attorney  to  an  association  of  employers  in  the  knitting  industry  in 
which  he  discussed  the  problems  of  an  employer  when  his  employees 
join  a  union.  The  attorney  said : 

At  this  moment,  gaining  time  is  expensive,  but  we  must 
have  2  months,  6  months,  a  year  or  maybe  even  3  years. 
We  can't  let  the  issue  come  to  a  head  now — by  strike  or  elec- 
tion. Now  the  company  recognizes  its  problem — but  now 
every  adverse  condition  exists.  Is  it  too  late?  Sometimes 
it  is.  Why  it  is  not  too  late  more  often  never  ceases  to  amaze 
me. 

This  attorney  was  actually  openly  advocating  defiance  of  the  official 
U.S.  policj'  to  encourage  the  practice  and  procedure  of  collective  bar- 
gaining (see  sec.  1  of  the  National  Labor  Relations  Act,  1947)  : 

Congressman  Pucinskt.  I  gather  that  a  delay  is  an  integral 
part  and  parcel  of  the  eiitire  process  of  breaking  down  the 
organizing  activities  of  a  union.  Is  that  a  fair  conclusion? 
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Mr.  Goldberg  (general  counsel  for  the  American  Feder- 
ation of  Hosiery  Workers).  I  think  that  is  a  very  fair 
generalization. 

Plato  Papps,  general  counsel,  International  Association  of  INIachin- 
ists,  testified  to  a  representation  proceeding  in  Mississippi  where  the 
union  was  faced  with  "massive  antiunion  action"  and  where — 

the  company  attorney,  a  notorious  antiunion  laM-yer,  whose 
name  better  remains  unsaid,  left  one  of  the  hearings  with 
the  remark  that  he  was  going  to  Federal  court  and  would 
see  us  again  "in  a  couple  of  years." 

Tlie  result  was  a  breakdown  of  collective  bargaining  processes  and  a 
strike. 

Present  Labor  Board  rules  and  i-egulations  provide  for  disbarment 
from  further  practice  befoi-e  tlie  Board  for  misconduct  of  an  aggra- 
vated character  "at  any  hearing  before  a  trial  examiner  or  before  the 
Board"  (sec.  102.44  of  the  National  Labor  Relations  Board  Rules  and 
Regulations,  series  8). 

There  is  no  provision,  however,  providing  for  punishment  of  the 
attorney  who,  outside  the  liearing  room,  advises  his  client  to  violate 
the  law.  This  latter  conduct,  of  course,  is  far  more  damaging  to  the 
practices  and  procedures  of  collective  bargaining. 

The  subcommittee  recommends  that  the  Labor  Board  adopt 
rules  providing-  for  the  disbarment  from  further  practice  before 
the  Board  of  attorneys  who  willfully  advise  the  commission  of 
unfair  labor  practices. 

0.  Proposals  {adapted  from  coTfripardble  statutes)  that  unfair  lahor 
practices  he  made  criminal^  that  those  inhired  he  given  a  civil 
cause  of  action^  and  those  perpetrating  the  practices  he  harred 
from  Government  contract  aioards 

It  has  been  suggested  during  the  hearings  that  more  stringent  tecli- 
niques  be  adopted  to  prevent  the  wholesale  commission  of  unfair  labor 
practices.  Among  the  suggested  techniques  (all  adapted  from  com- 
parable statutes)  are  the  following: 

A.  Make  the  commission  of  an  unfair  lahor  practice  penal 

It  was  suggested  that  the  "knowing"  commission  of  an  'iniai?'  labor 
practice  should  be  made  penal,  punishable  like  any  other  Federal 
crime.  Reference  was  made  to  the  provisions  in  the  Railway  Labor  Act 
which  make  it  unlawful  for  an  employer  to  interfere  in  any  way  with 
the  organization  of  its  employees  i45  \j  S.C.A.,  sec.  lo2  Fourth),  llie 
same  statute  provides  that  each  day  of  interference  "shall  constitute 
a  sepai-ate  offense,"  punishable  by  a  "fine  of  not  less  than  $1,000,  nor 
more  than  $20,000.  or  imprisonment  for  not  more  than  6  months,  or 
both  fine  and  imprisonment,  for  each  ofi'ense"  (45  U.S.C.A.  sec.  152 
Tenth). 

B.  Create  a  civil  cause  of  action  for  parties  injured'  hy  unfair 

lahor  practices 
It  has  been  suggested  that  the  Xational  Labor  Relations  Act  would 
become  more  efTective  if  the  parties  injured  by  employer  unfair  Inbnr 
practices  were  given  a  private  cause  of  action  and  the  right  to  sue  in 
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Federal  or  State  court  to  recover  double  or  treble  the  damages  they 
can  prove.  Keference  is  made  by  those  supporting  this  proposal  to  sec- 
tion 303  of  the  Labor  Management  Kelations  Act,  1947.  That  section 
reads  as  follows : 

Sec.  303(a).  It  shall  be  unlawful  *  *  *  for  any  labor  or- 
ganization to  engage  in  any  activity  or  conduct  defined  as  an 
unfair  labor  practice  in  section  8(b)  (4)  (the  secondai-y -boy- 
cott section)  of  the  National  Labor  Eelations  Act,  as  amended. 

Sec.  303(b).  Wlioever  shall  be  injured  in  his  business  or 
property  by  reason  of  any  violation  of  subsection  (a)  may  sue 
therefor  in  any  district  court  of  the  United  States  *  *  *  or 
in  any  other  court  having  jurisdiction  of  the  parties,  and  shall 
recover  the  damages  by  him  sustained  and  the  cost  of  the  suit. 

Proponents  of  this  suggestion  argued  that  the  relief  available 
to  employers  should  in  all  fairness  be  likewise  made  available  to 
employees. 

G.  Bar  those  loho  knowingly  engage  in  unfair  labor  practices 
from  Government  contract  awards 
It  had  been  suggested  that  those  who  loiowingly  violate  the  National 
Labor  Eelations  Act  can  be  prevented  from  so  doing  by  "hitting  them 
in  the  pocketbook."  The  proposal  was  that  repeated  violators  should 
be  barred  from  Government  contract  awards.  Reference  was  made  to 
the  Walsh-Healey  Act,  which  provides  in  pertinent  part  as  follows : 

The  Comptroller  General  is  authorized  and  directed  to  dis- 
tribute a  list  to  all  agencies  of  the  United  States  containing 
the  names  of  persons  or  firms  found  by  the  Secretary  of  Labor 
to  have  breached  *  *  *  (theminimum  wage,  maximum  hour, 
and  bookkeeping  provisions  of  the  act)  *  *  *  unless  the  Sec- 
retary of  Labor  otherwise  recommends,  no  contracts  shall  be 
awarded  to  such  persons  or  firms  *  *  *  until  3  years  have 
elapsed  from  the  date  the  Secretary  of  Labor  determines  such 
breach  to  have  occurred  (41  U.S.C.A.  sec.  37) . 

This  subcommittee  is  not  prepared  to  recommend  that  any  of  the 
above  three  suggestions  be  enacted  into  law„  The  subcommittee 
prefers  to  await  the  results  of  the  prior  two  suggestions  (that  the 
Labor  Board  adopt  a  certiorari  type  of  review  in  unfair  labor 
practice  cases  (see  pt.  2  above)  and  that  the  Labor  Board  impose 
more  realistic  remedies  in  those  situations  (see  pt.  3  above). 

The  oft-repeated  suggestion  that  the  Labor  Board  utilize  its  au- 
thority to  seek  interim  injunctive  reliefs  to  prevent  flagrant  unfair 
labor  practices  (such  as  the  discharge  of  union  adherents  and  threats 
to  move  the  plant)  is  discussed  in  a  later  section  of  this  report. 

11.  Enforcement  and  Review  of  Labor  Board  Orders 

The  problem  of  delay  in  proceedings  before  the  Labor  Board  is 
compounded  by  the  further  delay  in  gaining  judicial  enforcement  of 

"Sec.  lO(.i)  of  the  National  Labor  Relations  Act  provides  that  "The  Board  shall  have 
power,  upon  issnanee  of  a  complaint  *  *  *  to  pftition  iiny  district  court  of  the  United 
States  *  *  *  for  appropriate  t  >mporary  relief  or  restraining  order." 
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the  Labor  Board  order.  Labor  Board  orders  are  not  self-enforcing. 
The  Labor  Board  has  no  authority  to  punish  for  violation  of  its 
decrees.  Should  a  defeated  party  in  a  Labor  Board  proceeding  decide 
simply  to  ignore  the  Labor  Board  decree,  the  Labor  Board  must  re- 
quest the  appropriate  court  to  enforce  its  order.  This  process  takes, 
on  the  average,  over  a  year.  (Labor  Board  Member  Boyd  Leedom, 
then  Chairman  of  the  Labor  Board,  informed  the  Cox  Panel  in  1959 
that  the  process  of  obtaining  judicial  enforcement  took  378  days.) 

Many  defeated  parties  take  advantage  of  this  year's  delay. 
Dominick  L.  Manoli,  Associate  General  Counsel  of  the  Labor  Board, 
testified  that : 

Over  the  past  10  years  a  little  more  than  50  percent  of  the 
Board's  decisions  and  orders  in  unfair  labor  practice  cases 
have  been  taken  to  court  on  either  a  petition  for  enforcement 
or  a  petition  for  review.  The  figure  for  fiscal  1960  was  52 
percent.  The  highest  recent  figure  was  73  percent  in  1952  (tr. 
178). 

But  the  year's  delay  in  enforcement  is  not  the  only  delay;  much 
time  is  spent  administratively  prior  to  seeking  judicial  enforcement. 
Jacob  Sheinkman,  general  counsel  of  the  Amalgamated  Clothing 
Workers  of  America,  described  the  process  as  follows : 

After  issuance  of  such  (Labor  Board)  order,  the  case  is 
returned  to  the  regional  office  of  the  Board  from  whence  it 
arose,  and  there  efforts  are  made  to  secure  voluntary  com- 
pliance with  the  terms  of  the  order.  In  many  cases,  the 
offending  party  ignores  the  plea  for  voluntary  compliance, 
and  only  then  are  steps  initiated  to  secure  judicial  enforce- 
ment by  way  of  a  decree  of  the  appropriate  U.S.  court  of 
appeals.  It  has  been  our  experience  that  an  average  of  at 
least  4  months  elapses  from  the  date  of  the  Board  order  until 
the  necessary  papers  are  prepared  and  enforcement  proceed- 
ing commenced  in  the  courts. 

The  significance  of  these  delays  was  pointed  out  by  the  testimony 
of  Al  Hartnett,  secretary-treasurer  of  the  International  L^nion  of 
Electrical,  Radio,  and  Machine  Workers : 

Mr.  Hartnett.  At  the  Greeneville  Cabinet  Co.,  in  Greene- 
ville,  Tenn.,  a  man  was  discharged  because  of  union  activity. 
He  was  discharged  in  April  or  May — I  am  not  sure  which  it 
was — of  1950.  We  filed  a  charge.  The  case  was  first  decided,  by 
the  Board  on  February  27, 1953.  That  is  a  long  period  of  time 
between  the  time  we  filed  the  charge  and  the  time  the  finding 
is  finally  made  by  the  Board.  The  employer  was  told  to  rein- 
state three  employees  and  to  cease  and  desist  in  discouraging 
union  membership.  We  did  not  get  enforcement  of  that  order 
even  though  it  was  issued  on  February  27,  1953,  until  Feb- 
ruary 8, 1954,  almost  4  years  elapsing  between  the  time  of  the 
incident  and  the  time  we  finally  got  enforcement  of  the 
order  *  *  *. 

As  the  situation  now  stands,  a  Board  order  is  issued.  We 
stumble  and  fumble  along.  Nobody  really  makes  any  effort 
to  get  it  complied  with.  Maybe  there  is  a  posting,  maybe 
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there  is  not.  Finally,  a  sufficiently  long  period  of  time  has  gone 
by  and  enough  pressure  has  been  generated,  maybe  somebody 
finds  their  way  into  a  courtroom  to  get  enforcement  of  an 
order  *  *  *. 

Congressman  RoosE^^LT.  Is  there  any  effective  date  now 
within  which  an  appeal  from  a  Board  order  must  be 
made?  *  *  * 

Mr.  Hartnett.  You  can  just  delay,  linger,  and  wait. 
There  is  no  time  limit.  Delay,  linger,  and  wait.  Stall  as  much 
as  you  can,  wait  as  long  as  you  can.  By  the  time  that  some- 
body has  gotten  around  to  doing  something  about  enforcing 
the  Board  order,  9  times  out  of  10,  it  is  too  late.  The  horse 
is  gone,  and  the  stable  needs  no  locking  at  this  point. 

Mr.  Hartnett  recommended  the  following : 

First,  we  believe  that  orders  shall  be  self-enforcing,  with 
the  burden  placed  upon  one  who  contests  an  order  to  seek  its 
revicAv  within  a  set  period  of  time  rather  than  as  it  now  is 
upon  the  Board  to  institute  enforcement  proceedings.  Sec- 
ond, we  believe  that  Board  orders  should  be  effective  for  pur- 
poses of  contempt  proceedings  pending  review,  unless  the 
party  seeking  review  can  persuade  the  reviewing  court  of 
cause  to  tlic  contrary  and  obtain  a  stay  of  the  Board's 
order  *  *  *,  "VVe  suspect  that  if  the  advantage  of  delaying 
the  effectiveness  of  Board  orders  were  eliminated  from  re- 
view and  enforcement  proceedings,  fewer  Board  orders  would 
be  contested  in  court.  The  advantages  flowing  from  elimina- 
tion of  delay  to  those  whose  rights  have  been  infringed  and  to 
the  public  interest  in  seeking  those  rights  enforced  are 
undeniable.  (Prepared  statement.) 

Mr.  Guv  Farmer,  foi-mer  Chaii-man  of  the  Xational  Labor  Rela- 
tions Board,  and  Mr.  Louis  Sherman,  who  served  on  the  Cox  Panel, 
gave  joint  testimony  to  the  same  effect : 

We  have  one  very  brief  recommendation,  altliough  a  very 
important  one.  *  *  *  "We  recommend  that  Board  orders, 
wliich  are  now  of  no  effect  until  someone  takes  them  into 
court  to  enforce.  *  *  *  be  made  self-enforcing  after  a  given 
period  of  time  during  which  a  respondent  would  be  given  an 
opportunity  to  file  a  ]ietition  for  review.  If  no  such  peti- 
tion were  filed  within  that  time,  the  Boai-d  order  woukl  in 
effect  become  by  filing  in  court  a  court  order,  and  any  viola- 
tion of  that  order  would  subject  that  violator  to  the  normal 
contempt  citations. 

These  suggestions  are  modeled  after  that  of  the  Cox  Panels,  which 
after  due  consideration  of  this  problem  concluded  as  follows: 

The  Federal  Trade  Commission  Act  provides  that  orders 
issued  by  the  Federal  Trade  Commission  under  section  5 
shall  become  final  unless  a  petition  for  review  is  filed  within 
60  days.  Violations  of  an  order  which  has  become  final  are 
punishable  bv  a  penalty  of  $5,000  for  each  day  the  violation 
co7itinues.  The  monetarj^  penalty  seems  inappropi'iate, 
but  it  would  expedite  the  entire  j)rocess  of  enforcement  and 
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judicial  review  to  adapt  the  rest  of  the  Federal  Trade  Com- 
mission procedure  to  NLRB  cases.  (Organization  and  pro- 
cedure of  the  National  Labor  Relations  Board,  S.  Doc.  No. 
81, 86th Cong., 2d sess., p.  16  (I960).) 

The  Cox  Panel  comments  that — 

No  one  questions  tlie  importance  of  allowing  a  full  op- 
portunity for  judicial  review,  but  after  the  Board  has  issued 
an  order  in  a  contested  case,  it  is  not  unfair  to  put  upon  the 
respondent  the  burden  of  complying  or  promptly  seeking 
judicial  relief  (ibid) . 

The  subcommittee  finds  that  there  is  much  needless  delay  in 
enforcement  of  Labor  Board  decisions.  The  losing  party  "delays, 
lingers,  and  waits"  because  disobedience  of  a  Labor  Board  order 
is  not  punishable. 

The  subcommittee  recommends  a  legislative  change  in  sections 
10(e)  and  10(f)  to  require  that,  in  the  absence  of  an  agreement  to 
comply  with  the  Board  order,  a  petition  for  review  of  a  Board 
decision  and  order  must  be  filed  within  30  days  in  the  appropriate 
court  of  appeals  by  the  party  seeking  review :  that  if  no  such  peti- 
tion is  filed,  the  General  Counsel  would  be  required  to  forthwith 
file  a  copy  of  the  Board  decision  and  order  in  an  appropriate  cir- 
cuit court  of  appeals  of  the  United  States  and  that  notice  of  such 
filing  would  be  sent  to  the  respondent  named  in  the  order.  An 
additional  15  days  would  then  be  given  to  the  respondent  after 
notice  to  seek  review  by  the  court.  If  no  such  review  is  requested 
within  that  time,  the  clerk  of  the  court  would  then  issue  a  decree 
enforcing  the  order  of  the  Board. 

This  concept  is  now  and  has  been  incorporated  in  the  Federal  Trade 
Commission  Act  for  the  past  half  century. 

III.  The  General  Counsel  and  the  Issuance  of  Complaints  in 
Unfair  Labor  Practice  Cases 

]^ilueli  of  the  testimony  befoi-e  this  subcommittee  concerned  the  fact 
that  the  General  Counsel  oftentimes  refuses  to  issue  a  complaint  when 
a  charge  of  an  unfair  labor  practice  is  filed  in  a  regional  office. 

A.  introduction  :  the  general  counsel  has  unlimited  discretion 
concerning  the  issuance  of  complaints 

An  unfair  labor  practice  proceeding  begins  with  the  filing  of  a 
"charge,"  to  the  effect  that  a  man  is  fired  from  his  job  because  of  pro- 
union  activities,  that  a  union  is  engaged  in  "organizational  picketing,^ 
that  a  nonunion  man  is  ousted  from  employment  pursuant  to  an  illegal 
"union  shop"  agreement,  and  the  like.  The  charge  is  filed  in  a  regional 
office  wliere  the  matter  is  investigated  by  the  Labor  Board  personnel. 

Should  the  regional  office  decide  that  the  "charge"  has  merit,  a 
"complaint"  is  issued,  and  the  case  is  tried  before  a  Labor  Board  "trial 
examiner"  with  appeal  to  the  Labor  Board  and  thence  to  the  courts. 
Should  the  regional  office  decide  that  the  "charge"  lacks  merit,  and 
should  the  General  Counsel  on  appeal  agree  to  this  conclusion,  the 
case  "never  gets  off  the  ground" ;  the  charge  is  dismissed,  and  the 
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matter  ends  at  this  juncture.  The  employee  never  gets  his  day  in  court. 

Under  the  Wagner  Act,  the  Labor  Board  itself  decided  whether  or 
not  a  "complaint"  should  issue.  This  practice  of  "commingling"  the 
prosecuting  and  decisionmaking  functions  in  one  and  the  same  agency 
was  a  matter  of  special  congressional  concern.  Accordingly,  the  1947 
Taft-Hartley  amendments  established  the  new  position  of  General 
Counsel,  independent  of  the  Labor  Board,  "appointed  by  the  Presi- 
dent, b}'  and  with  the  advice  and  consent  of  the  Ssnate,  for  a  term  of 
4  years"  (sec.  3(d)  of  the  Labor  Management  Eelations  Act,  1047). 
The  same  amendments  give  the  General  Counsel  "final  authority,  on 
behalf  of  the  Board,  in  respect  of  the  investigation  of  charges  and 
issuance  of  complaints"  in  unfair  labor  practice  cases. 

Stuart  Rothman,  present  General  Counsel  of  the  Labor  Board,  set 
forth  his  philosophy  of  his  office  thusly  : 

The  fact  that  the  General  Counsel  has  discretion  in  the 
issuance  of  complaints  indicates  that  he  must  exercise  some 
judgment  and  not  issue  a  complaint  on  each  charge  that  is 
filed.  *  *  *  The  General  Counsel  is  not  expected  to  op- 
erate, under  the  statutory  scheme,  in  a  merely  ministerial 
way  *  *  *. 

Cases  involving  factual  determinations  may  often  include 
credibility  resolutions.  It  is  in  this  area  particularly  that 
the  General  Counsel  is  urged  to  refrain  from  considering  the 
questions  of  credibility  and  to  put  such  questions  to  the 
Board  *  *  *,  Collection  of  unsorted  information — correct, 
incorrect,  true,  false,  malicious,  etc. — and  deposit  of  such  in- 
formation before  the  Board  is  not  what  the  statute  requires 
of  the  General  Counsel.  Something  more  is  required  of  him. 
Under  the  statutory  scheme,  the  General  Counsel  in  issuing 
the  complaint  and  prosecuting  the  case  before  the  Board  is, 
ast  noted  earlier,  somewhat  like  a  prosecuting  attorney. 
Thus,  the  witnesses  he  would  use  to  sustain  a  complaint  which 
is  issued  are  witnesses  whom  he  feels  he  can  "vouch"  for.  *  *  * 

With  respect  to  questions  of  law,  it  has  been  urged  that  the 
General  Counsel  should  put  such  questions  to  the  Board  with- 
out himself  exercising  discretion  in  their  decision  or  limiting 
their  scope  for  litigation.  Such  a  suggestion  contemplates 
the  General  Counsel's  office  as  one  without  any  substantial 
role  in  administering  or  interpreting  the  statute.  *  *  * 

The  General  Counsel  has  a  significant  role  in  interpreting 
the  statute  and  the  applicable  Board  decisions.  Also  and  sig- 
nificantly, he  is  an  advocate  for  the  theory  underlying  any 
complaint  he  issues.  Having  issued  a  complaint,  he  is  not  in 
the  role  of  a  referee  in  a  basketball  game  who  throws  up  the 
first  ball  and  then  stands  back  to  see  how  the  game  is  played. 
Nor  is  he  like  the  boy  who  throws  a  firecracker  in  the  air  and 
then  closes  his  eyes  and  covers  his  ears.  The  General  Counsel 
is  and  must  be  a  responsible  Federal  official  concerned  with 
the  essential  meaning  and  policy  of  the  statute  and  the  conse- 
quences of  litigation  he  initiates.  As  an  advocate  in  pressing 
to  sustain  the  theory  which  underlies  any  given  complaint, 
he  should,  as  discussed  earlier,  feel  that  the  theory  urged  has 
some  warrant  under  the  statute.  This  does  not  mean  that  the 
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General  Counsel  cannot  and  should  not  on  occasion,  present 
a  theory  to  the  Board  for  decision  with  respect  to  which  the 
General  Counsel  is  not  in  entire  agreement.  On  the  other 
hand,  it  does  not  mean  that  any  and  every  question  of  law 
must  be  or  should  be  put  to  the  "Board.  (Prepared  statement, 
app.  C.) 
Mr.  Kothman  elaborated  on  this  point  in  his  oral  testimony.  He 
testified  that  when  the  General  Counsel  issues  a  complaint : 

The  General  Counsel  picks  up  the  case  as  the  prosecutor. 

The  Government  becomes  a  party  to  the  suit.  The  Govern- 
ment, in  effect,  is  saying,  "We  believe  that  the  statute  has 
been  violated,  the  complaint  has  merit,  and  we  shall  proceed 
as  vigorously  as  we  can." 

However,  in  the  opinion  of  this  committee,  the  analogy  to  the  role 
of  a  prosecuting  attorney,  who  also  turns  away  many  complainants, 
is  not  altogether  proper. 

Congressman  Griffin-.  In  those  situations,  in  almost  every 
case  where  there  is  a  criminal  remedy,  there  is  also  a  civil 
remedy,  and  if  the  prosecutor  doesn't  handle  it,  at  least  the 
complainant  can  go  into  the  civil  court  himself  at  his  own 
expense  and  pursue  and  try  to  get  the  civil  remedy. 

Congressman  Pucixski.  And  there  is  one  more  remedy.  If 
he  goes  into  a  prosecutor  and  causes  a  situation  to  come  to 
his  attention  and  the  prosecutor  does  not  choose  to  act,  this 
complaining  party  does  have  recourse  to  go  out  and  swear 
out  a  warrant^ — he  can  do  all  sort  of  other  things. 

In  other  words,  he  is  not  completely  at  the  mercy  of  the 
prosecutor.  But  here  in  this  particular  labor  field,  they  are 
pretty  much  at  the  mercy  of  the  General  Counsel.  If  the 
General  Counsel  says,  "No,  you  haven't  got  a  case,"  where 
do  they  go  ? 

The  statutory  prerogative  given  the  General  Counsel  to  restrict 
suits  to  those  situations  where  he  can  "vouch"  for  the  witnesses  and 
"advocate"  the  theory  of  law  underlying  the  complaint,  permits  him 
to  shape  the  Nation's  labor  policy.  For  example,  should  the  General 
Counsel  decide  that  a  given  industry,  the  hotel  industry  for  instance, 
is  not  engaged  in  "interstate  commerce,"  his  decision  will  remain  un- 
reviewed"(and  unreversed)  so  long  as  he  refuses  to  issue  a  complaint 
and  provide  the  basis  for  a  suit  upon  which  the  Labor  Board,  and 
subsequently  the  courts,  can  act. 

This  prerogative  empowers  the  General  Counsel  to  frustrate  an- 
nounced Labor  Board  policy.  For  example,  should  the  Labor  Board 
decide  that  the  utilization  of  "race  hate"  propaganda  during  a  repre- 
sentation proceeding  is  an  "unfair  labor  practice,"  the  General  Coun- 
sel, should  he  disagree,  can  nullify  this  Board  decision  merely  by 
refusal  to  initiate  subsequent  cases. 

This  prerogative  empowers  the  General  Counsel  to  hamstring  a 
union  or  even  drive  an  employer  out  of  business  by  the  simple  and 
practically  unreviewable  device  of  refusing  to  cooperate  in  the  face 
of  obvious  unfair  labor  practices  by  issuing  a  complaint.  Without  a 
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complaint  there  can  be  no  case,  and  without  a  case  there  is  no  vehicle 
for  remedial  action. 

Based  on  a  great  deal  of  testimony  which  showed  how  petitions  for 
issuance  of  complaint  were  refused  by  General  Counsels  of  the  Boards, 
the  absolute  power  lodged  in  the  General  Counsel  should  be  a  source 
of  deej)  concern  to  those  participating  in  day-to-day  labor-manage- 
ment relations.  Testimony  on  this  problem  has  been  multifold  and 
vigorous. 

B.  PROCEDURES  FOR  PROCESSING  A  PETITION  FOR  COMPLAINT  TO  ISSUE 
APiE  A  SHOCKING  EXERCISE  IN   BUREAUCRACY 

1.  Procedure  at  the  regional  level 

The  process  leading  up  to  the  issuance  of  a  complaint  was  outlined 
by  Mr.  Ross  M.  Madden,  Director  of  the  Chicago  Eegional  Office  of 
iho,  National  Labor  Relations  Board.  (Prepared  statement.) 

The  process  begins  with  what  is  known  as  a  "charge"  which  must 
be  in  writing,  sworn  to  before  a  notary  public  or  contain  a  declaration 
by  the  person  signing  it,  under  the  penalties  of  the  Criminal  Code,  that 
its  contents  are  true  and  correct. 

The  charge  is  reviewed  by  the  regional  director  and  then  assigned 
to  an  attorney  or  field  examiner  for  investigation.  The  investigator 
interviews  first,  the  charging  party,  his  witnesses,  and,  second,  the 
person  against  whom  the  charge  is  made,  and  his  witnesses.  Wlien- 
ever  possible,  affidavits  or  signed  statements  are  obtained  along  with 
all  available  documentary  evidence.  For  instance,  where  a  charge  is 
made  that  an  employer  has  discharged  an  employee  for  union  activity, 
the  employer  may  contend  that  the  employee  was  discharged  for  poor 
production  or  because  of  a  bad  absentee  record.  In  such  a  situation, 
the  investigator  will  compare  production  or  attendance  records  of 
other  employees  with  those  of  the  person  named  in  the  charge. 

If  the  issue  is  cut  and  dried  and  the  facts  are  clear,  the  investigator, 
after  consultation  with  his  supervisor,  begins  settlement  negotiations. 
If  the  parties  reach  agreement  the  settlement  is  reviewed  by  the  re- 
gional attorney  and  then  by  the  regional  director.  This  is  the  situa- 
tion when  there  is  a  clear  violation. 

When  there  is  clearly  no  violation  of  the  Labor  Act,  the  investigator 
requests  the  charging  party  to  withdraw  the  charge.  If  the  charging 
party  does  not  do  so.  the  file  is  submitted  to  the  regional  attorney  who 
reviews  it  and  submits  it  to  the  regional  director  with  a  recommenda- 
tion. If  the  director  agrees,  the  case  is  dismissed  and  the  charging 
party  is  advised  of  his  right  to  appeal  to  the  General  Counsel. 

When  there  is  a  close  question  on  the  facts,  or  when  the  case  is 
novel  or  complicated,  a  memorandum  is  prepared  for  a  meeting  of 
the  regional  attorney,  the  assistant  regional  attorney,  the  assistant 
to  the  regional  director  and  the  director.  These  top  four  regional 
officers  discuss  the  case  and  make  a  decision  on  whether  to  disrniss  or 
proceed  with  a  complaint.  Should  the  regional  officers  decide  to 
dismiss,  the  charging  party  is  informed  as  to  why  the  case  has  no 
merit,  and  he  is  further  advised  of  his  right  to  appeal  to  the  General 
Counsel  in  Washington,  D.C. 
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2.  Procedure  on  appeal  to  Washington 

Dominick  L.  Manoli,  Associate  General  Counsel  of  the  Labor 
Board,  outlined  in  his  testimony  the  process  on  appeal  from  the  refusal 
by  the  regional  office  to  issue  a  complaint. 

The  Board's  rules  permit  an  appeal  to  the  General  Counsel  from 
the  refusal  of  a  regional  director  to  issue  a  complaint.  Approximately 
1,000  appeals  are  filed  annually,  and  they  are  referred  to  the  Office 
of  Appeals,  consisting  of  a  Director  (directly  responsible  to  the  Gen- 
eral Counsel),  an  Associate  Director  and  17  attorneys. 

The  appeal,  together  with  the  complete  regional  office  file  of  the 
case,  is  initially  referred  to  an  attorney  in  the  Office  of  Appeals,  who 
prepares  a  memorandum  for  his  supervisor.  When  the  memorandum 
is  approved,  the  matter  is  set  down  for  discussion  before  the  Director, 
the  Associate  Director  and  a  third  top  staff  member.  The  appellant 
is  informed  of  his  right  to  present  argument,  and  if  he  avails  himself 
of  this  opportunity,  the  other  party  is  permitted  a  like  privilege. 
A  decision  is  then  made  in  written  form  and  presented  to  the  special 
assistant  to  the  General  Counsel.  "VVTien  the  case  presents  a  novel  or 
especiall  difficult  issue,  the  decision  receives  the  personal  attention 
of  the  General  Counsel. 

Stuart  Eothman,  General  Counsel  of  the  Labor  Board,  explained 
his  pix)cess  in  reviewing  appeals: 

My  standard  is  this :  I  must  ask  myself  in  each  case,  with- 
out regard  to  the  method  or  system  of  organization  in  this 
particular  instance,  would  wise  counsel,  acting  prudently, 
with  the  advice  of  seasoned  people,  have  handled  the  case  in 
the  manner  in  w^hich  it  did ;  can  the  party  legitimately  say 
his  case  has  not  been  properly  handled?  And  if  he  says 
that  is  so,  I  want  to  get  to  the  bottom  of  it  and  know 
about  it. 

Approximately  6  percent  of  the  appeals  result  in  reversal  and  a 
decision  to  issue  a  complaint.  The  average  time  consumed  in  deciding 
an  appeal  is  approximately  14  days.  (The  comparable  figure  for 
December  1959  was  46  days,'  for  December  1958  74  days.) 

C.  MANY  UNION  SPOKESMEN  TESTIFIED  THAT  THE  GENERAL  COUNSEL 
PROCESSED   ONLY   THE   "sURE   THINGS" 

Despite  allegations  by  employees  of  the  Board  about  the  care  taken 
by  Labor  Board  personnel  to  process  all  meritorious  cases,  labor  union 
spokesmen  spoke  with  one  voice  on  this  subject:  the  General  Counsel 
refused  to  process  many  valid  cases. 

James  Youngdahl  'of  the  Little  Kock,  Ark.,  firm  of  McMath, 
Leatherman,  Woods  &  Youngdahl,  commented  that : 

My  real  complaint  in  the  area  is  that  the  General  Counsel 
is  too  reluctant  to  issue  complaints. 

Julian  E.  Goldberg,  general  counsel  of  the  American  Federation  of 
Hosiery  Workers,  AFL-CIO,  testified  that : 

The  experience  of  this  union  is  that  unless  the  unlawful 
conduct  of  the  employer  is  demonstrated  and  proved  beyond 
any  shadow  of  doubt,  no  complaint  will  be  issued.  We  have 
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taken  numerous  appeals  to  the  General  Counsel.  We  have 
never  reversed  a  regional  director's  refusal  to  issue  a  com- 
plaint. (Prepared  statement.) 

David  Leo  Uelmen,  of  the  Milwaukee  law  firm  of  Goldberg,  Pre- 
viant  &  Cooper,  testified  that — 

the  regional  directors  and  the  General  Counsel  have,  all  too 
frequejitly,  resolved  issues  of  credibility  in  their  administra- 
tive offices  rather  than  issuing  a  complaint  and  having  the 
relevant  facts  determined  by  a  trial  examiner  based  upon 
testimony  taken  under  oath,  with  witnesses  confronted  and 
cross-examined.  (Prepared statement.) 

H.  Howard  Ostrin,  general  counsel  of  the  National  Maritime  Union, 
AFL-CIO,  testified  in  like  vein : 

It  has  been  our  experience  in  many  cases  that  the  regional 
director  has  flatly  refused  to  issue  a  complaint  because  in  his 
judgment  the  union  was  unable  to  prove  its  case  to  the  hilt. 
We  consider  this  to  be  most  unfair  because  the  union  which 
is  filing  the  charge  has  no  investigatory  powers  *  *  *  and 
I  submit  that  if  the  union  had  the  forum  in  which  it  could 
cross-examine  some  of  the  employer  witnesses  who  submit 
affidavits  or  statements  to  Board  examiners  *  *  *  that  the 
investigation  might  prove  something  entirely  different  than 
the  results  that  the  regional  officers  ultimately  come  up  with. 

William  Pollock,  president  of  the  Textile  Workers  Union  of  Amer- 
ica, AFL-CIO,  commented  that  the  regional  directors  issued  com- 
plaints only  in  the  "sure  things"  and  commented  that — 

it  is  time  the  regional  offices  dropped  their  practice  of  dis- 
missing "tough"  cases  on  grounds  of  insufficient  evidence  so 
they  can  avoid  a  blot  on  their  (percentage  of  wins)  records. 

Joseph  E.  Finley,  Cleveland,  Ohio,  attorney  who  represents  the 
Office  Employees  International  Union,  AFL-CIO,  testified  that: 

In  recent  years,  it  has  become  increasingly  difficult  for 
unions  to  obtain  issuance  of  complaints  in  meritorious  unfair 
labor  practice  cases.  If  the  regional  director  refuses  to  issue 
a  complaint,  the  charging  party  has  only  the  recourse  of 
taking  an  appeal  to  the  General  Counsel  in  Washington, 
D.C.  Often  these  appeals  are  illusory,  for  whenever  there 
is  a  question  of  fact  involved,  the  appeals  section  *  *  *  can 
and  must  rely  upon  the  investigation  conducted  by  the  re- 
gional office.  (Prepared  statement.) 

Edward  Wynne,  regional  counsel  of  the  Textile  Workers  Union  of 
America,  AFL-CIO,  elaborated  on  the  illusory  nature  of  an  appeal : 

It  has  been  our  experience  that  the  chances  of  reversal  on 
these  cases  are  about  nil.  Because  of  this,  it  was  formerly 
his  practice,  when  told  that  his  charge  would  be  dismissed, 
to  withdraw  the  charges  rather  than  have  the  loss  of  face,  or 
the  slap  in  the  face  of  such  a  letter. 

This  committee  heard  many  illustrations  of  how  the  regional  direc- 
tors refused  to  issue  complaints  despite  the  fact  that  a  prima  facie 
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case  was  made  out  by  the  charging  party.  The  following  example  is 
presented  because  it  is  typical  of  many  other  suitations  brought  to 
our  attention. 

On  January  5,  1955,  a  group  of  employees  employed  by 
the  Mellowes' Co.,  125  East  Nash  Street,  Milwaukee,  Wis., 
met  at  the  office  of  region  9  of  the  United  Automobile  Work- 
ers, affiliated  with  the  American  Federation  of  Labor.  (This 
union  is  now  known  as  the  Allied  Industrial  Workers  of 
America,  affiliated  with  the  AFL-CIO)  ***. 

At  this  meeting,  a  three-member  temporary  bargaining 
committee  was  elected  by  the  employees:  Raymond  Guzinski, 
Edward  Jaworski,  and  Eichard  Sclmiidt.  The  very  next  morn- 
ing, January  6,  1955,  all  three  members  of  the  tem.porary 
bargaining  committee  were  handed  written  termination 
notices,  effective  the  following  day. 

The  notice  handed  to  Raymond  Guzinski  stated  as  follows : 

"Dear  Mr.  Guzinski  :  When  your  recent  request  for  an  in- 
crease in  pay  was  refused,  you  stated  that  you  would  have  to 
seek  employment  elsewhere.  The  possibility  of  your  imminent 
departure  has  forced  up  to  seek  your  replacement  now.  In  or- 
der to  make  room  for  your  replacement,  we  are  forced  to 
terminate  your  employment  at  the  close  of  the  working  day 
on  Friday,  January  7,  1955. 
"Very  truly  yours, 

"(Signed)     John  J.  McCoy." 

The  fact  was  that  Guzinski  had  asked  for  a  raise  approxi- 
mately 2  or  3  months  prior  to  this  incident,  and  the  issue  had 
been  dropped  by  both  parties  until  this  letter. 

The  notices  handed  to  Edward  Jaworski  and  Richard 
Schmidt  stated  as  follows : 

"Because  of  decreased  business  activity,  the  board  of 
directors  of  the  Mellowes  Co.  has  ordered  a  policy  of  re- 
trenchment. One  of  the  steps  taken  to  activate  this  policy 
is  to  eliminate,  for  the  time  being,  the  position  now  held 
by  you." 

Although  the  Mellowes  Co.  had  given  a  layoff  to  Edward 
Jaworski  and  Richard  Schmidt  because  of  alleged  "de- 
creased business  activity,"  the  employer  advertised  for  addi- 
tional employees  in  the  Milwaukee  Journal  on  January  28, 
29, 30, 31,  and  February  1, 2,  and  3, 1955. 

On  January  31, 1955,  the  discharged  employees  filed  unfair 
labor  practice  charges  with  the  13th  region,  National  Labor 
Relations  Board  in  Chicago,  111.  The  charges  alleged  that 
the  Mellowes  Co.  had  discharged  them  because  they  had 
exercised  their  right  to  join  a  union  *  *  *, 

On  the  21st  day  of  September  1955,  all  charges  were  dis- 
missed by  the  regional  director,  with  the  terse  statement: 

"It  does  not  appear  that  further  proceedings  are  war- 
ranted, inasmuch  as  there  is  insufficient  evidence  of  viola- 
tions. T  am,  therefore,  refusing  to  issue  complaint  in  this 
matter." 

David  Leo  IJelman,  attorney  appearing  on  behalf  of  the  Inter- 
national Brotherhood  of  Teamsters,  Chauffeurs,  Warehousemen,  and 


22,14 

Helpers  of  America,  who  brought  this  case  to  the  committee's  atten- 
tion, stated : 

During  the  investigation  of  the  unfair  labor  practice 
charges,  we  filed  several  statements  with  the  regional  director 
supporting  the  position  of  our  client  and  many  affidavits 
were  prepared  and  filed  by  the  employees  *  *  *  the  case 
certainly  was  strong  enough  to  justify  the  issuance  of  a  com- 
plaint in  order  to  resolve  any  issues  of  credibility  by  using 
the  hearing  procedures  prescribed  by  the  act.  To  dismiss 
the  charges  without  a  hearing  constituted  a  gross  abuse  of 
discretion. 

The  dismissal  of  the  charges  came  as  a  complete  shock  to 
the  union  and  to  the  employees  who  lost  their  jobs. 

D.  LABOR  BOARD  STATISTICS  REFLECT  THAT  OM'LY  A  SMALL  PERCENTAGE 
OF  CHARGES  RESULT  IN  FORMAL  BOARD  COMPLAINTS ;  AND  THAT  WHEN 
COMPLAINTS   ARE   ISSUED,    THE   GENERAL    COUNSEL    USUALLY    WINS 

Testimony  before  this  committee  indicates  that  a  great  percentage 
of  unfair  labor  practice  charges  are  filed  by  experienced  persons,, 
usually  with  the  advice  of  counsel. 

Congressman  Griffin.  Mr.  Chairman,  might  I  make  a 
comment  ? 

Actually,  as  a  practical  matter,  this  great  number  of  people 
who  come  in  to  the  regional  offices  are  not  individuals  who 
have  no  other  basis  for  advice  or  no  one  else  to  talk  to  or  to 
check  with.  I  say  they  are  not  in  that  category. 

I  assume,  without  having  the  statistics,  that  a  large 
percentage  of  these  unfair  labor  charges  are  filed  by  unions 
or  employers  or  by  individuals  who  are  members  of  unions 
and  who  are  advised  and  who  have  access  to  counsel  *  *  *. 

Isn't  that  so,  Mr.  Rothman  ? 

Mr,  Rothman.  (General  Counsel  to  the  National  Labor 
Relations  Board. ) 

Yes,  that  is  so  *  *  *. 

Despite  this  fact — that  charges  are  usually  filed  with  advice  of 
experienced  counsel — the  Labor  Board  statistics  reflect  that  a  large 
percentage  of  the  charges  do  not  result  in  complaints,  and  are  hence  not 
brought  to  trial  before  the  Labor  Board  trial  examiners. 

In  the  fiscal  year  of  1960,  39.1  percent  (4,866  cases)  of  the  charges 
were  withdrawn.  Ross  M.  Madden,  regional  director  for  the  Labor 
Board  Chicago  office  testified  that : 

In  all  of  the  cases  where  we  make  an  investigation  and  it 
is  concluded  that  a  complaint  is  not  warranted,  the  person 
is  asked  to  withdraw. 

If  a  party  withdraws  his  charge,  he  forfeits  his  right  to  appeal  to  the 
General  Counsel.  Union  spokesmen  testified  that — 

the  chances  of  reversal  on  these  cases  are  about  nil  and  so 
rather  than  have  the  loss  of  face  *  *  *  we  withdraw  the 
charges. 
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In  the  fiscal  year  of  1960,  31.8  percent  (3,963  cases)  of  the  charges 
were  dismissed.  The  regional  director  determines  there  is  no  merit 
to  tlie  charge.  In  the  Chicago  regional  office,  approximately  40  per- 
cent of  the  dismissed  cases  are  appealed  to  the  General  Counseh 

In  the  same  year,  11.9  percent  (1,480  cases)  of  the  charges  resulted 
in  a  settlement.  Usually  the  violation  was  clear  cut,  and  the  erring 
party  agreed  to  set  the  matter  right  rather  than  have  the  matter  go 
to  trial. 

Finally,  in  the  most  recent  fiscal  year,  17.2  percent  (2,141  cases)  of 
the  charges  resulted  in  the  issuance  of  complaints.  In  these  cases  that 
went  to  trial,  the  General  Counsel  was  generally  victorious.  IMr.  Benja- 
min Wyle,  general  counsel  for  the  Textile  Workers  Ijnion  of  America, 
AFL-CIO,  summed  it  up  this  way : 

The  "Summary  Eeport,  Operational  Activities,  Office  of 
the  General  Counsel  of  NLRB,  Calendar  Year  1960"  states 
that  in  cases  litigated  before  trial  examiner,  the  percentage 
of  wins  for  the  General  Counsel  runs  between  76  and  81 
percent.  That  figure  is  however,  misrepresentatively  low, 
since  it  does  not  take  into  account  the  fact  that  a  high  per- 
centage of  merit  cases  are  settled  on  the  merits  before  the 
issuance  of  a  complaint.  Settlements  can  only  be  considered 
as  wins,  since  it  is  Board  policy  not  to  seek  settlement  unless 
there  is  merit  to  the  case  *  *  *.  Considering  all  merit  cases 
and  considering  settlements  as  wins,  the  General  Counsel 
*  *  *  for  the  period  April  1960  to  December  31, 1960,  won  92 
percent  of  his  cases.  //  the  General  Counsel  is  winning  92  per- 
cent of  his  cases,  he  is  only  prosecuting  in  those  cases  where  he 
is  92  percent  sure  of  winning.  (Prepared  statement.) 

"\'\'Tiile  the  record  indicates  there  has  been  improvement  in  the  issu- 
ance of  complaints  under  the  present  General  Counsel,  Stuart  Roth- 
man,  as  compared  to  his  immediate  predecessors,  evidence  before  this 
committee  indicates  that  many  litigants  have  been  denied  complaints 
because  of  poor  investigations  by  the  regional  offices.  Our  investigators 
have  come  across  cases  where  the  investigation  consisted  merely  of  a 
telephone  call  to  the  employer  to  inquire  about  the  validity  of  charges 
brought  by  an  employee  complaining  of  unfair  labor  practices. 

There  is  considerable  evidence  that  the  quality  of  investigations  by 
regional  personnel  has  been  very  poor  and  that  sworn  statements  filed 
by  petitioners  for  complaint  were  not  offset  or  contradicted  b}"  sworn 
affidavits  by  the  other  party. 

It  is  inconceivable  to  the  cormnittee  that  sworn  affidavits  in  petitions 
for  complaint  could  be  ignored  by  regional  personnel  in  denying  issu- 
ance of  complaint. 

The  committee  believes  regional  personnel  has  avoided,  in  some 
instances,  difficult  cases  merely  by  refusing  to  issue  complaint. 
While  it  is  notworthy  that  some  improvement  has  been  made  by 
General  Counsel  Rothman  when  compared  to  the  record  of  his 
immediate  predecessors,  a  great  deal  of  improvement  is  necessary 
in  the  investigation  of  petitions  for  unfair  labor  practice  com- 
plaints if  the  cause  of  equity  and  justice  is  to  be  served  in  labor- 
management  relations. 
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B.  MANY  REMEDIES,  DESIGNED  TO  CURTAIL,  THE  ONE-MAN  AUTHORITY  OVER 
THE  ISSUANCE  OF  COMPLAINTS,  HAVE  BEEN  SUGGESTED 

Many  remedies  designed  to  curb  the  present  control  over  the  issu- 
ance of  complaints  have  been  proposed  during  the  course  of  hearings. 
They  are  far- ranging  in  content  and  provocative  in  scope. 

1.  Return  to  the  WagiierAct 

Under  the  Wagner  Act,  the  Labor  Board  was  authorized  to  issue 
complaints.  There  was  no  "independent"  General  Counsel.  The 
Cox  Panel  points  out  that  the  present — 

difficulty  of  administering  one  statute  through  two  heads 
consumes  time  and  energy  in  comprising  differences  even 
when  the  issues  are  not  so  sharp  as  to  break  out  into  open 
controversy. 

Although  not  recommending  such  a  course,  the  Cox  Panel  comments 
that : 

The  NLRB  might  be  restored  to  the  usual  pattern  of  ad- 
ministrative agencies  relying  upon  the  Administrative  Pro- 
cedure Act  to  guarantee  sufficient  separation  between  the 
])rosecuting  and  adjudicating  functions  (report  to  the  Senate 
Committee  On  Labor  and  Public  Welfare,  p.  4) . 

In  1950,  President  Truman  submitted  a  reorganization  plan  which 
would  have  abolished  the  independent  office  of  the  General  Counsel 
and  returned  the  functions  of  issuing  complaints  to  the  Board.  The 
Senate  Committee  on  Operations,  then  chaired  by  Senator  McClellan 
recommended  defeat  of  the  plan  because  it — 

would  return  the  National  Labor  Relations  Board  to  the  dis- 
credited role  of  grand  jury,  prosecutor,  and  judge — 

And  thereby — 

destroy  public  confidence  in  the  impartiality  of  the  adminis- 
tration of  laws  regulating  labor-management  relations  (pre- 
pared statement  of  Thomas  E.  Shroyer) . 

The  plan  was  defeated. 

A  return  to  the  Wagner  Act  provisions  was  not  seriously  suggested 
by  any  witness  in  these  hearings. 

2.  M nintenance  of  the  status  quo 

Thomas  E.  Shroyer,  counsel  to  the  Employee  Relations  Committee 
of  the  American  Retail  Federation,  called  for  the— 

preservation  of  an  independent  General  Counsel  of  the 
NLRB.  "We  believe  the  reasons  dictating  such  independ- 
ence are  just  as  convincing  as  they  were  in  1947."  (Prepared 
statement.) 

In  a  prepared  statement,  submitted  toward  the  end  of  the  sub- 
committee's hearings,  the  National  Association  of  Manufacturers 
made  tlie  following  observation  regarding  separation  of  functions: 

During  the  hearings  before  this  subcommittee  various 
witnesses  have  critized  the  independent  office  of  General 
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Counsel  created  in  1947  by  the  Taft-Hartley  amendments 
to  the  Wagner  Act  of  1939. 

For  the  most  part,  these  witnesses  were  antagonistic  to 
the  Taft-Hartley  Act,  in  its  entirety,  and  urged  a  return 
to  the  Wagner  Act  type  of  structure  whereunder  the  National 
Labor  Relations  Board  would  again  exercise  the  functions 
of  prosecutor,  jury,  and  judge.  Other  witnesses  expressed 
a  feeling  of  resentment  that  the  NLRB  should  be  singled 
out  for  a  statutory  separation  of  prosecuting  and  judicial 
functions.  Few,  if  any,  of  these  witnesses,  however,  testified 
respecting  the  record  which  prompted  the  Congress  to 
provide  for  a  complete  separation  of  these  functions  so  far 
as  the  NLRB  was  concerned — even  though  that  record  is 
clear  and  readily  ascertainable.  *  *  * 

The  principle  of  separation  of  functions  goes  deeply  to 
the  preservation  of  our  democratic  institutions  and  fulfill- 
ment of  our  ideals  of  due  process  of  law.  As  appropriately 
stated  by  Mr.  Justice  Brandeis : 

"The  doctrine  of  the  separation  of  powers  was  adopted  by 
the  Convention  of  1787  not  to  promote  efficiency  but  to 
preclude  the  exercise  of  arbitrary  power.  The  purpose  was 
not  to  avoid  friction  but  by  means  of  the  inevitable  friction 
incident  to  the  distribution  of  the  governmental  powers 
among  three  departments  to  save  the  people  from  autocracy" 
{Meyers  V.  U. S.,  27-2  V.S.  62).  ,, 

As  we  have  shown,  one  purpose  of  the  Taft-Kartley  amend- 
ments to  the  Wagner  Act  was  to  separate  prosecuting  and  ju- 
dicial functions  in  order  to  protect  Labor  Board  litigants  irom 
the  autocratic  power  which  had  been  exercised  in  the  past.  We 
urge,  therefore,  that  as  a  minimum,  the  principle  of  strict  separa- 
tion of  functions  ba  maintained  within  the  National  Labor  Re- 
lations Board. 

Theophii  C.  Kammholz,  General  Counsel  to  the  NLRB  from  1955 
to  1957,  testified  that  "I  strongly  favor  separation  of  powers  between 
the  Board  and  the  General  Counsel.  It  is  poor  administration  to 
have  five  'bosses'  in  any  organization.  It  works  no  better  at  NLRB 
than  elsewhere."  ^ 

Issue  coriiplalnt  ivhen  charge  makes  out  ''''■prima  facie"  case 

It  will  be  recalled  that  under  present  practice,  the  General  Counsel 
ordinarily  does  not  issue  a  complaint  unless  he  can  "vouch"  for  his 
witnesses  and  "believe"  in  the  theory  of  his  case.  (See  part  IV.  K 
above.) 

»  Mr.  Kammholz,  however,  favored  judicial  review  In  this  area.  He  testified  that  as  onfe 
■who  had  exercised  tlie  Hnal  authority  over  issuance  of  complaints,  "I  am  fully  aware  of 
what  a  tremendous  responsibility  it  is.  An  unwarranted  refusal  to  issue  a  complaint,  regard- 
less of  reason,  wipes  out  the  rfphts  of  a  party — whether  that  party  be  an  individual,  a  labor 
union,  or  an  employer — it  wipes  it  out. 

"While  in  oflioe  it  was  my  announced  policy — followed  to  the  best  of  m.v  ability — to  issue 
complaints  in  twilight  zone  cases.  In  isolated  instances  some  of  these  cases  may  have  been 
burdensome.  Nevertheless,  this  was  the  only  way  to  determine  properly  whether  the  charg- 
ing party  had  rights  entitled  to  protection,  and  to  give  him  his  day  in  court. 

"Even  though  such  a  policy  is  followed  as  consistently  as  is  humanly  possible,  errors  will 
occur.  Therefore,  in  my  view,  a  right  of  review  of  a  General  Counsels  refusal  to  issue 
complaints  should  be  created." 

The  committee  might  add,  however,  that  the  percentage  of  complaints  issued  during  the 
tenure  of  Mr.  Kammholz  as  General  Counsel  does  not  sustain  the  benevolence  he  claims 
to  have  shown  for  "twilight  zone  cases." 
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Many  of  the  witnesses  suggested  that  the  General  Counsel  be 
required  to  issue  a  complaint  whenever  the  "charge"  made  out  a 
prima  facie  case.  Benjamin  Wyle  of  the  Textile  Workers  Union  of 
America,  AFL-CIO  stated  the  proposition  in  these  words : 

Congressman,  our  position  on  that  is  that  obviously  if 
somebody  without  any  case  at  all  files  a  piece  of  paper  with 
the  regional  office,  we  do  not  expect  the  regional  office  to 
set  it  down  for  a  hearing  and  call  in  a  trial  examiner  and 
conduct  a  full-fledged  hearing. 

However,  if  enough  evidence  is  submitted  to  establish 
that  there  is  substance  to  the  charge  and  that  the  charge 
standing  as  it  is,  and  supported  by  the  testimony  or  the 
affidavits  or  the  statements  in  the  possession  of  the  Board 
*  *  *  then  the  regional  ofiice  should  go  forward  and  issue 
a  complaint. 

What  they  are  doing  in  many  cases  is  to  weigh  and  evaluate 
evidence  and  make  a  determination  based  upon  papers  before 
them  as  to  who  is  telling  the  truth,  and  who  has  the  stronger 
case.  That  is  not  the  function  of  the  regional  office,  or  the 
regional  director,  or  the  field  examiner. 

Under  the  law,  it  seems  to  us  that  is  the  function  of  the  trial 
examiner  and  ultimately  the  Labor  Board  itself. 

Julian  E.  Goldberg,  general  counsel  of  the  American  Federation 
of  Hosiery  Workers,  AFL-CIO,  made  a  similar  suggestion : 

It  is  submitted  that  an  employee  who  loses  his  job  for 
what  appears,  on  the  surface  at  least,  to  be  union  activity, 
should  have  his  day  in  court.  The  Congress  should  establish 
the  principle  that  a  complaint  should  issue  in  every  case 
which  is  prima  facie  an  unfair  labor  practice.  From  this  point 
the  Board  could  follow  the  procedure  employed  by  other  Fed- 
eral agencies  such  as  the  Federal  Trade  Commission  and  the 
Interstate  Commerce  Commission  in  which,  for  all  practical 
purposes  a  formal  hearing  is  guaranteed  on  each  complaint, 
if  the  complainants  insist  upon  it  *  *  *.  It  may  be  argued 
that  in  connection  with  the  NLRB  such  a  procedure  would 
require  a  tremendous  number  of  hearings.  The  basic  question 
is,  however,  whetlier  the  right  of  organization  is  worth  the 
price  thereof.  If  it  is,  then  the  expansion  of  the  Labor  Board 
to  a  size  sufficient  to  do  a  sound  job  with  respect  to  each  com- 
plaint hardly  remains  arguable.  (Prepared  statement.) 

Stuart  Rothman,  the  Labor  Board's  General  Counsel,  disagreed  with 
this  proposal.  He  testified  that — 

if  we  believe  that  the  party  has  made  out  a  plausible  state- 
ment, a  prima  facie  case,  we  take  the  charge — 

But— 

we  cannot  issue  a  complaint,  and  harass  an  innocent  respond- 
ent, simply  because  someone,  without  regard  to  his  motiva- 
tions, comes  in  and  files  a  charge. 

He  explained  that — 

parties,  even  with  the  best  of  intentions,  and  assuming  the 
best  of  good  faith,  may  very  frequently  be  prepared  to  say 
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things  in  affidavits,  because  everyone  sees  things  a  little 
different  from  others.  But  upon  investigation  we  may  find 
while  what  this  person  has  said  makes  out  a  prima  facie  case 
on  the  facts,  when  we  talk  to  his  own  witnesses  *  *  *  upon 
talking  to  other  witnesses,  his  story  just  does  not  stand  up. 

Jf..  Permit  pHimte  'parties  to  fie  suit  tejore  the  Labor  Board 

General  Counsel  Stuart  Rothman  made  a  very  interesting  sugges- 
tion, that — • 

it  might  be  possible,  at  least  it  may  be  desirable,  to  give  con- 
sideration to  some  kind  of  an  ex  rel.  proceeding  where  an 
action  may  be  brought  on  behalf  of  a  party,  but  in  a  way  in 
which  the  General  Counsel  may  say  that  he  does  not  neces- 
sarily subscribe  to  the  point  of  view  and  reserves  the  right 
actually  to  argrie  to  the  contrary. 

Mr.  Eothman  pointed  out  that  this  proposal — 

raises  the  question  whether  in  the  long  run  even  under  a  public 
interest  statute  such  as  the  National  Labor  Relations  Act, 
industrial  relations  law  will  always  continue  to  be  a  Govern- 
ment monopoly.  In  some  other  statutes  Congress  has  provided 
that  a  private  individual  may  maintain  an  application  for 
relief  even  though  a  relief  of  a  similar  or  identical  nature 
may  be  obtained  by  the  Government. 

The  Fair  Labor  Standards  Act,  the  Emergency  Price  Control  Act, 
and  the  Antitrust  Act  were  cited  as  illustrative. 

Mr.  Rothman  cautioned  against  permitting  private  parties  to  try 
such  cases  in  State  or  Federal  courts,  as — 

this  would  destroy  the  uniform  character  of  labor  relations 
law  developed  through  a  single  administrative  agency  with 
court  review. 

His  suggestion  was  that — 

upon  the  General  Counsel's  final  dismissal  of  a  charge,  the 
charging  party,  if  he  acts  within  a  period  of  say  60  days, 
could  issue  a  complaint  and  serve  the  respondent  and  the 
Board's  regional  office;  which  office  would  thereupon  be  re- 
sponsible *  *  *  precisely  as  if  it  had  issued  the  complaint. 
The  burden  for  pressing  such  a  complaint  *  *  *  would  de- 
volve upon  the  charging  party  but,  if  a  Board  order  is  even- 
tually issued  sustaining  the  complaint,  such  order  would  stand 
on  the  same  basis  as  any  other  Board  order  for  the  purpose 
of  subsequent  judicial  enforcement  and  review. 

Mr.  Rothman  cautioned  that  this  proposal  would  "furnish  a  safety 
valve  for  charging  parties  who  are  unsuccessful  in  persuading  the 
Government  to  issue  complaints" ;  it  would,  in  addition  to  increasing 
the  workload  and  hence  the  delay,  create  some  administrative 
problems. 

First.  "Under  present  law  pendency  of  an  unfair  labor  practice 
case  may  delay  the  holding  of  an  election  to  resolve  a  pending  ques- 
tion of  representation."  Mr.  Rothman  suggested  that  "it  would  be 
advisable  to  provide  that  representation  elections  be  delayed  only 
where  the  complaint  was  issued  by  the  Government." 
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Second.  ''Under  present  law  the  Government  when  it  issues  a  com- 
plaint may,  and  in  some  cases,  must,  seek  injunctive  relief."  The  power 
to  obtain  an  injunction  should  be  restricted  to  the  Government, 

Third.  "Frequently  a  Board  order  may  provide  relief  for  persons 
other  than  the  charging  party."  But — 

since  the  Board  is  acting  in  the  public  interest  *  *  *  the  fact 
that  such  orders  may  redound  to  the  benefit  of  individuals 
who  have  not  filed  charges  would  seem  to  make  it  immaterial 
whether  the  complaint  is  that  of  an  individual  or  of  the 
Government. 

]\Ir.  Eothman  testified  on  the  last  day  of  hearings,  so  other  wit- 
nesses had  no  opportunity  to  comment  on  this  suggestion.  Congress- 
man Griffin,  however,  told  ]\Ir.  Kothman  that — 

I  think  you  have  made  interesting  suggestions,  and  one  which 
particularly  intrigues  me  that  you  offer  is  the  one  that,  in 
the  event  the  complaint  does  not  issue  by  the  General  Coun- 
sel, that  the  individual  should  perhaps  be  able  to  conduct 
a  private  proceeding  before  the  Board. 

5.  Permit  a  limited  appeal  to  the  Labor  Board  from  the  refuml  of 
General  Counsel  to  issue  a  complaint 
The  Cox  Panel  points  out  that  the  present  law  permits  the  Gen- 
eral Counsel  '"to  frustrate  Board  policy  by  declinmg  to  issue  com- 
plaints" and  suggests  that  this  is  wrong.  Its  proposal  to  reestablish 
final  authority  in  the  Board  goes  this  way. 

The  objective  could  be  achieved  by  allowing  a  further  ap- 
peal to  the  Board,  but  this  procedure  runs  into  two  objections. 
First,  if  the  Board  made  a  new  investigation  of  the  facts 
or  if  review  were  granted  on  the  entire  file,  the  separation 
of  prosecuting  and  adjudicating  functions  would  be  de- 
stroyed. Second,  the  appeals  would  greatly  increase  the  duties 
of  an  overburdened  Board. 

We  believe  that  a  fair  balance  between  the  opposing  con- 
siderations can  be  struck  by  requiring  the  Administrator  (the 
Cox  Panel  would  substitute  an  Administrator  for  tlie  present 
General  Counsel)  to  prepare  a  summary  statement  of  the 
facts  upon  which  his  decision  was  based.  This  statement  would 
form  the  basis  for  an  administrative  appeal  to  the  Board, 
if  the  charging  party  wishes  to  appeal,  upon  the  limited 
grounds  that  the  declination  to  issue  a  complaint  upon  the 
facts  found  by  the  Administrator  is  probably  inconsistent 
with  law  or  the  policy  of  the  Board. 

The  number  of  appeals  should  bo  verjr  small  and  the  in- 
stances in  which  the  Board  directs  the  issuance  of  a  com- 
plaint should  be  still  smaller,  for  the  sole  question  would  be 
whether  the  Administrator  had  interfered  with  the  policy- 
making functions  of  the  Board  (report  to  the  Senate  Com- 
mittee on  Labor  and  Public  Welfare,  p.  11 ) . 

This  proposal — ^that  the  Board  have  authority  to  review  the  refusal 
to  issue  complaints  upon  a  swnmary  statement  to  the  facts^  prepared 
by  the  General  Counsel  to  determine  inconsistency  with  the  law  or 
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Board  policy — received  qualified  support  from  maii}^  of  the  commit- 
tee's witnesses. 

Mr.  Guy  Farmer,  former  Chairman  of  the  Labor  Board,  and  Mr. 
Louis  Sherman,  both  of  whom  served  as  members  of  the  Cox  Panel, 
gave  this  joint  testimony : 

We  spent  a  lot  of  time  on  this  question  of  the  unreviewable 
authority  of  the  General  Counsel  in  our  Advisory  Committee 
meetings,  and  we  finally  arrived  at  a  recommendation  which 
perhaps  as  a  matter  of  principle  or  orderliness  is  not  quite  in 
keeping  with  the  concept  of  the  independent  General  Counsel. 
But  what  we  recommended  and  what  we  would  still  recom- 
mend would  be  that  the  General  Counsel,  when  he  refuses  to 
issue  a  complaint,  should  issue  to  the  parties  a  brief  state- 
ment of  the  facts  and  the  reasons  why  he  refused  to  issue  the 
complaint ;  and  the  party  filing  the  charge  should  be  permitted 
a  review  of  that  refusal  by  the  Board. 

I  think  some  members  of  our  panel  were  somewhat  doubtful 
about  that  because  of  the  problems  involved.  But  we  finall}'- 
did  come  up  with  this  recommendation.  The  review  by  the 
Board  would  not  be  an  independent  investigation  of  the 
facts.  As  we  contemplate  it,  the  Board  would  take  the  facts 
as  found  by  the  General  Counsel  and  put  those  against  the 
reasons  that  lie  may  have  for  refusing  to  s.o  ahead  and  decide 
whether  he  had  proceeded  pi-operly  or  vrhether  he  was  refus- 
ing to  o-o  ahead  in  a  cas?  in  which  he  should  proceed. 

This  would  be  a  limited  kind  of  review.  I  don't  think  it 
is  the  total  answer  to  this  problem.  I  don't  know  any  answer 
to  the  question  of  what  you  do  when  you  repose  in  one  man 
the  unreviewable,  as  far  as  the  courts  are  concerned,  author- 
ity to  refuse  to  proceed  with  somebody's  case,  which  may  be 
a  good  case. 

I  think  this  is  a  real  problem.  I  am  not  saying  that  we 
found  the  answer  to  it.  It  is  a  partial  answer. 

Mr.  Gerard  D.  Reilly,  a  foi-mer  member  of  the  Labor  Board  M'ho 
served  on  the  Cox  Panel,  gave  further  elaboration : 

In  the  Panel  meetings  we  discussed  the  three  possible  solu- 
tions. A  maiority  rejected  the  writ  of  mandamus.  Then 
we  thought  of  the  possibility  of  allowing  an  aggrieved  party 
to  engage  counsel  and  trj-  the  case  himself.  *  *  *  Then  we 
hit  upon  this  idea  of  allowing  the  party  to  cliallenge  the  legal 
ground  for  the  General  Counsel's  refusal  to  issue  a  complaint. 
That  is  the  solution  whicli  the  so-called  Cox  Panel  bill  sug- 
gests. That  seems  to  be  satisfactory  with  Mr.  Goldberg  and 
the  union  members  who  were  present.  I  remember  they 
were  very  much  interested  even  though  they  recognized  that 
it  has  the  shortcoming  of  not  dealing  with  factual  matters,  s 
*  *  *  but  they  seemed  to  prefer  that  to  allowing  the  party 
aggrieved  to  present  the  case  by  engaging  counsel  himself, 
Avhich  is  a  solution  which  I  personally  would  have  preferred 
and  would  have  urged  upon  the  Panel. 
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6.  Permit  a  limited  appeal  to  the  courts  from  the  refusal  of  the  General 

Counsel  to  issue  a  complaint 

Theophil  C.  Kammholz,  former  General  Counsel  to  the  Labor  Board, 
testified  he  favored  a  system  of  review,  but  in  the  courts,  not  in  the 
Labor  Board.  "A  review  by  the  Board  necessitates  prejudging  a 
case  which  may  subsequently  come  before  it  upon  a  complete  record. 
It  is  unavoidable  that  a  Board  which  overrules  a  General  Counsel 
and  authorizes  a  complaint  will  have  some  tendency,  though  opinion 
may  vary  as  to  the  degree,  to  uphold  its  original  position." 

Mr.  Kammholz  testified  that — 

Provision  for  court  appeal  should  diminish  criticism  and 
produce  more  maturity  in  the  attitudes  of  the  parties  before 
the  agency.  This,  gentlemen,  I  think  is  an  important  con- 
sideration. With  the  right  to  court  appeal  *  *  *  in  the 
front  end,  if  you  will,  coupled  with  the  existing  right  to 
court  review  on  the  back  end,  the  court  of  appeals  review 
after  Board  action,  it  seems  to  me  there  would  be  an  enhance- 
m.ent  of  the  judicial  functioning  of  the  agency.  *  *  * 

7.  Require  greater  specificity  in  the  reasons  given  hy  the  General 

Counsel  for  his  refusal  to  issue  complaints 

Much  testimony  was  received  to  the  effect  that  when  the  General 
Counsel  refuses  to  issue  a  complaint,  he  fails  to  inform  the  party 
involved  of  the  whys  and  wherefores. 

Mr.  Mozart  G.  Ratner,  a  Washington,  D.C.,  attorney  specializing 
in  labor  law,  was  asked  about  his  experience  and  replied  as  follows : 

Well,  as  far  as  the  experience,  my  experience  has  been 
exactly  the  same  as  that  of  every  practitioner  in  the  field  who 
I  think  has  chafed  and,  to  use  the  vernacular,  blown  his  top, 
every  time  he  receives  a  refusal  to  issue,  a  letter  telling  him 
that  the  evidence  is  not  sufficient  to  issue  a  complaint.  He 
has  broken  his  neck  to  present  a  case,  has  filed  a  lengthy  brief, 
and  gets  back  this  one  page  letter,  that  the  evidence  is  insuffi- 
cient to  warrant  issuance,  and  there  is  nothing  he  can  do  with 
it. 

Al  Hartnett,  secretary-treasurer  of  the  International  Union  of 
Electrical  Workers,  AFL-CIO,  pointed  out  that  "frequently  we  are 
left  completely  in  the  dark  as  to  the  reasons  for  the  failure  of  our 
charges"  and  that  this  matter  "is  of  more  than  academic  interest." 

Unless  we  know  the  basis  of  the  regional  director's  action, 
our  appeal  (to  the  general  counsel)  may  well  address  itself 
to  factors  relatively  unimportant  in  the  regional  director'n 
determination.  We  may  concern  ourselves  with  questions 
of  interpretation  of  the  act  when  the  problem  lies  in  analysis 
of  the  evidence  presented. 

Mr.  Hartnett  added  that : 

Perhaps  more  fundamental,  it  is  common  experience  that 
arbitrary  actions  can  more  easily  occur  when  no  reasons  need 
be  stated  to  justify  them.  We  believe  that  a  brief  statement 
in  dismissal  letters  indicating  the  reasons  why  the  regional 
director  acted  would  help  to  assure  reasoned  action  and 
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would  greatly  aid  the  j^arties  in  pursuing  their  appeals. 
(Prepared  statement.) 

General  Counsel  Stuart  Eothman  feels  that  greater  specificity 
should  be  given  in  the  communications  to  the  interested  parties  and 
recently  has  adopted  this  practice : 

*  *  *  While  it  may  encourage  additional  argument  and 
discussion  and  the  consumption  of  more  time  in  the  processing 
of  a  given  case,  I  believe  on  balance  that  this  modification  in 
our  procedure  would  be  appropriate.  (Prepared  statement.) 

Review  by  the  Board  could  add  to  the  Board's  already  heavy 
workload.  The  subcommittee  feels  that  specification  of  reasons  for 
refusing  to  issue  a  complaint  will  allow  a  charging  party  to  meet  if  he 
is  able,  evidence  of  which  under  the  present  system  he  may  not  be 
aware  and  will  eliminate  many  complaints. 

The  subcommittee  recommends  that  section  10(b)  of  the  act  be 
amended  to  provide  that  the  General  Counsel  shall  issue  a  com- 
plaint whenever  he  has  reason  to  believe  that  a  violation  of  the  act 
may  have  occurred,  and  to  require  the  General  Counsel  to  serve 
on  the  charging  party  a  summary  report  of  his  reasons  for  refus- 
ing to  issue  a  complaint  whenever  he  declines  to  do  so. 

IV.  Inequities  in  Use  of  Injunctive  Remedies 

During  our  hearings,  many  of  the  witnesses  devoted  much  of  their 
testimony  to  sections  10(1)  and  10(j),  the  injunction  provisions  of 
the  Labor  Act. 

A.    SECTION    10(L):    THE   MANDATORY   INJUNCTION   TRO VISION 

Section  10(1)  is  the  mandatory  injunction  provision  of  the  act  and 
-runs  excliisively  against  unions.  It  provides  in  essence  that  when- 
ever the  Board  receives  a  charge  that  a  union  is  engaging  in  certain 
unfair  labor  practices  (secondary  boycotts,  hot  cargoes,  organizational 
picketing),  the  charge  shall  be  investigated  "forthwith,"  and  if — 

the  officer  or  regional  attorney  to  whom  the  matter  may  be 
referred  has  reasonable  cause  to  believe  such  charge  is  true 
and  that  a  complaint  should  issue,  he  shall,  on  behalf  of  the 
Board,  petition  any  district  court  of  the  United  States  *  *  * 
for  appropriate  injunctive  relief  pending  the  final  adjudica- 
tion of  the  Board  with  respect  to  such  matter. 

Lester  Asher,  of  the  Chicago  law  firm  of  Asher,  Gubbins  &  S'egall, 
testified  against  section  10  (1)  in  these  terms : 

Once  the  "officer  or  regional  attorney"  concludes  that  he 
"has  reasonable  cause  to  believe  such  charge  is  true  and  that 
a  complaint  should  issue,"  he  must  apply  to  the  court  for  a 
temporary  injunction.  He  has  no  discretion  to  withhold  ap- 
plication for  an  injunction  even  if  in  his  judgment  the  situa- 
tion does  not  warrant  preliminary  relief.  It  is  completely 
clear  that  a  decision  that  the  issuance  of  a  complaint  is 
merited  does  not  begin  to  determine  the  separate  question 
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whether  temporary  injunctive  relief  is  also  merited  and 
should  be  sought  *  *  '■'. 

In  addition,  the  injunction  is  usually  issued  upon  no  more 
than  a  showing  of  reasonable  cause  to  believe  that  a  violation 
has  occurred,  so  that  its  issuance  is  not  even  supported  by 
a  finding  of  the  probability  of  a  violation  *  *  *.  It  is  the 
rare  judge  in  a  section  10(1)  temporary  injunction  proceeding 
who  is  sensitive  to,  or  who  would  even  regard  as  particularly 
relevant,  such  traditional  factors  as  the  probability  that  the 
moving  party  will  prevail  on  the  merits,  whether  the  alleged 
wrong  is  continuing  or  likely  to  be  renewed,  whether  the 
harm  caused  is  substantial  and  would  be  irreparable  unless 
the  alleged  wrong  is  preliminary  restrained,  and  whether 
upon  balance  greater  injury  will  be  suffered  by  the  defendant 
f  I'om  the  grant  of  relief  than  will  be  substained  by  the  com- 
plaint as  a  result  of  its  denial  *  *  *. 

Furthermore,  since  delay  before  the  Board  is  great,  the 
temporary  injunction  not  only  controls  the  immediate  dis- 
pute but  continues  to  govern  the  conduct  of  the  parties 
while  the  Board's  languid  processes  wind  slowly  to 
completion. 

Mr.  Asher  illustrated  the  above  comments  with  the  case  of  Alexander 
Warehouse  and  /Sales  Gomfany  (128  N.L.R.B.  No.  105).  The  em- 
ployer owned  and  operated  three  wareliouses  in  Illinois;  one  at  Peoria, 
the  second  at  Urbana,  and  the  third  at  Joliet.  Mr.  Asher's  union 
client  represented  the  warehouse  employees  at  Joliet;  the  wareliouse- 
men  at  the  other  two  warehouses  were  unorganized.  The  union 
engaged  in  a  lavv^ful  strike  at  the  warehouse  they  represented,  and  to 
bring  pressure  on  the  employer,  picketed  the  other  two  warehouses. 
A  charge  of  secondary  boycott  was  filed,  the  regional  officer  sought 
and  obtained  an  injunction  from  the  district  court,  a  complaint  was 
issued;  and  3  years  later  the  Board  dismissed  the  complaint  on  the 
theory  that  the  picketing  was  "primary,"  not  "secondary."  But 
the  damage  had  been  done.  The  strike  ended  1  week  after  the  in- 
junction was  issued,  and  "on  the  employer's  terms." 

Other  witnesses  gave  other  reasons  for  objecting  to  section  10(1) 
as  written  and  enforced. 

David  Leo  Uelman,  Milwaukee  labor  attorney,  complained  that 
the  mandatory  injunction  cases  were  not  expedited  at  the  Board  as 
contemplated  by  Congress : 

Actually  many  of  these  cases  take  a  year  and  longer  after 
the  injunction  has  been  issued.  We  "feel  that  as  long  as 
Congress  has  given  priority  to  those  cases  and  as  long  as 
Congress  has  given  this  injunction  weapon  to  the  Board,  the 
Board  should  exercise  real  promptness  in  processing  those 
cases  after  the  injunction  has  been  issued. 

Ogden  W.  Fields,  Executive  Secretary  to  the  Labor  Board,  ex- 
plained that  Congress  has  given  priority  to  so  many  types  of  cases 
that : 

This  order  of  priorities  leaves  relatively  few  cases  without 
any  priority.  (Prepared  statement,  p.  13.) 
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Stuart  Rothman,  General  Counsel  to  the  Labor  Board,  testified  that 
there  is  a  positive  hardship  in  the  "mandatory"  injunctive  features 
of  section  10(1)  in  many  situations: 

There  are  many  situations  where  there  is  some  serious 
doubt  whether  there  is  a  violation  of  the  statute,  but  it  is 
the  kind  of  matter  that  has  to  be  tested  and  the  only  way  to 
do  it  is  to  o;et  both  the  mandatory  injunction  and  issue  the 
complaint.  In  those  cases  equity  would  be  on  the  side  of 
testing-  the  matter  but  not  disturbing  the  status  quo. 

Mr,  Gerard  Reilly,  former  Labor  Board  member,  suggested  that 
section  10(1)  be  amended  to  provide  that  the  request  for  an  injunction 
be  "mandatory"  only — 

Avhere  there  is  reasonable  cause  to  believe  that  a  continuing 
unfair  labor  practice  will  cause  irreparable  injury.  (Prepared 
statement,  p.  9.) 

The  Cox  panel  recommended  that  requests  for  injunctive  relief 
should  be  discretionary  in  all  situations. 

This  subcommittee  finds  that  section  10(1)  cases,  once  the  court 
injunction  has  been  issued,  have  not  been  expedited  in  the  admin- 
istrative process.  The  Labor  Board  Rules  and  Regulations  require 
that  such  cases  "shall  be  given  priority"  (sec.  102.97),  but  there  are 
so  many  cases  given  priority  that  this  is  apparently  meaningless. 
The  subcommittee  recommends  that  the  Labor  Board  give  these 
cases  expditious  treatment  by  new  devices  and  techniques,  such 
as:  permitting  the  respondent  to  appeal  directly  to  the  Board  on 
the  basis  of  the  facts  found  by  the  court  which  issued  the  injunc- 
tion ;  by  denying  all  requests  for  extensions  of  time;  by  curtailing 
the  number  of  days  permitted  in  filing  complaints,  answers,  excep- 
tions, and  other  legal  documents ;  by  establishing  a  special  "expe- 
diting section  at  the  Board  level  for  treating  such  cases,  and  so  on. 

This  subcommittee  further  finds  that  the  statutory  provisions 
requiring,  automatically,  that  the  "officer  or  regional  attorney" 
seek  a  court  injunction  whenever  he  has  reasonable  cause  to  be- 
lieve a  "charge"  is  true  and  that  a  complaint  should  issue,  has 
resulted  in  hardship  in  many  situations.  This  subcommittee,  there- 
fore, rcommends  that  the  statute  be  amended  so  as  to  give  the 
Labor  Board  officials  opportunity  to  exercise  their  discretion  in 
whether  or  not  to  petition  for  the  issuance  of  a  court  injunction. 

B.    SECTION    10  (J)  :   THE   DISCRETIONARY  INJUNCTION   PROVISION 

Section  10  (j )  of  the  act  provides  that : 

The  Board  shall  have  poicer^  upon  issuance  of  a  complaint 
*  *  *  charging  that  any  person  has  engaged  in  or  is  engag- 
ing in  an  unfair  labor  practice,  to  petition  any  district  court 
of  the  United  States  *  *  *  for  appropriate  temporary  relief 
or  restraining  order  *  *  *.  [Emphasis  added.] 

The  testimony  before  this  subcommittee  is  that  soon  after  the  en- 
actment of  the  Taft-Hartley  law  in  1947 — 
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General  Counsel  Denham  issued  a  policy  that  tliey  would  not 
use  10(j)  unless  there  was  something  happening  that  affected 
a  large  segment  of  the  public. 

The  consequence  is  that  whereas  section  10(1)  was  used  extensively 
against  unions,  section  10(j)  was  utilized  very  infrequently,  and  when 
used,  was  also  used  primarily  against  unions. 

The  Labor  Board  has  published  figures  (through  June  1959)  on  the 
classes  of  injunctions  it  has  sought  since  1953.  It  has  sought  601 
injunctions  against  unions  pursuant  to  section  10(1)  of  the  act.  It 
has  sought  17  injunctions  against  unions  under  the  discretionary  pro- 
visions of  section  10(j).  But  since  1953,  it  has  sought  only  6  injunc- 
tions against  employers.  In  sum,  among  discretionaiy  injunctions,, 
the  Board  has  sought  three  against  unions  for  every  one  it  has  sought 
against  employers.  Among  all  the  injunctions  it  has  sought,  only 
1  percent  have  been  against  employers. 

The  following  chart  tells  the  story : 

TABLE  OF  NUMBER  OF  INJUNCTIONS  SOUGHT  BY  THE  NLRB 


Year 

10(1)  against 
unions 

IOC) 

against 
unions 

10(j)  against 
employers 

1959 

129 

4 
6 
1 
1 
1 
4 
0 

1 

1958 "      ' " 

127 

1 

1957 

98 

1 

1956 

78 

0 

1955.. 

59 

0 

1954 . 

66 

2 

1953 

44 

1 

Union  representatives  complained  bitterly  about  what  they  de- 
scribed as  a  lack  of  even-handed  justice.  The  employer  gets  an  injunc- 
tion against  the  unions,  but  the  unions  never  get  injunctions  against 
employers.  Jacob  Sheinkman,  general  counsel  for  the  Amalgamated 
Clothing  Workers  of  America,  AFL-CIO,  typically  commented  as 
follows : 

I  don't  believe  in  injunctions  but  as  long  as  section  10(1) 
is  on  the  books,  "it  is  my  honest  belief  that  there  are  situa- 
tions where  the  Board  should  seek  injunctions  against 
employers". 

James  Youngdahl,  Little  Rock,  Ark.,  attorney  suggested  that  the 
10(j)  injunction  might  appropriately  be  utilized  in  the  "discharge'^ 
situation,  and  elaborated  as  follows : 

Congressman  Pucinskt.  I  think,  of  course,  you  will  agree 
that  one  area  of  difficulty  here  is  that  injunctive  relief  is  an 
extreme  measure  which,  of  course,  must  always  be  used  very 
cautiously  and  with  the  greatest  discretion.  This  is  why  I  was 
somewhat  wondering  how  you  would  propose  to  narrow  down 
the  definitions  now  in  the  act  to  justify  an  injunction  against 
an  employer  whom  you  allege  is  refusing  to  bargain  in  good 
faith  because,  in  these  negotiations,  frequently  it  is  very  diffi- 
cult for  an  employer  and  a  union  to  get  together  on  satisfac- 
tory terms. 
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Mr.  YouNGDAHL.  Frequently  it  is,  Mr.  Congressman,  but 
I  suggest  this:  I  can  think  of  an  employer,  Kutter-Rex 
Manufacturing  Co.  in  New  Orleans,  and  the  unions  have  been 
attempting  to  organize  this  employer  for  year  after  year. 
The  employer  has  violated  the  law  year  after  year  after  year ; 
8(a)  (1),  (3),  and  (5)  violations  have  been  found  against 
him  over  and  over  again.  This  employer  still  does  not  have  a 
union.  He  has  successfully  broken  it  by  repeated  violations 
of  the  law. 

At  the  present  time  there  are  about  200  unfair  labor  prac- 
tice strikers  whose  cases  have  been  enforced  by  the  Fifth 
Circuit  Court  and  j^et  have  not  collected  a  penny  of  back  pay 
because  of  years  of  delay  in  a  back-pay  proceeding. 

This  employer  gets  away  with  violating  the  law. 

In  this  extreme  case  it  seems  to  me  that  an  injunctive 
remedy  is  appropriate  certainly  against  continued  discrimina- 
tive discharges  and  against  refusal  to  bargain  as  well.  That 
man  is  refusing  to  bargain.  He  has  done  it  so  many  times  that 
an  examiner  would  not  have  difficulty  in  reaching  that. 

Other  witnesses  gave  testimony  as  to  when,  in  their  opinion,  the 
Labor  Board  erred  in  not  seeking  a  10(j)  injunction. 

William  B.  Barton,  general  counsel  of  the  Chamber  of  Commerce 
of  the  United  States : 

Violence  and  mass  picketing  go  arm  in  arm.  It  is  most 
surprising  that  over  13  years  mass  picketing  has  been  serious 
enough  only  to  warrant  11  instances  of  the  use  of  section 
10(j).  We  urge  that  section  10(j)  be  used  extensively  where- 
ever  mass  picketing  is  involved. 

It  might  be  noted  in  this  connection  that  on  May  31,  1960,  General 
Counsel  Stuart  Rothman  informed  the  regional  offices  that  Board 
action  would  be  sought  to  obtain  Federal  court  injunctions  "where 
flagrant  or  aggravated  acts  of  force  and  violence  occur." 

Theophil  C.  Kammholz,  former  General  Counsel  to  the  Labor 
Board,  testified  that — 

there  are  two  areas  in  which  perhaps  10(j)  might  be  utilized 
more  broadly  *  *  *.  One,  for  example,  wherein  there  is  a 
flagrant  refusal  to  bargain  by  an  employer  *  *  *.  On  the 
other  hand,  a  clearcut  situation  where  it  might  very  appro- 
priately be  utilized  is  the  picket  line  violence  type  of  situa- 
tion where  a  union  indulges  in  conduct  clearly  violative  of 
8(b)(1). 

Al  Hartnett,  secretary-treasurer  of  the  International  Union  of 
Electrical  Workers,  AFI^-CIO.  told  of  a  situation  where  a  union  went 
out  on  strike  when  the  company  discharged  the  leading  union  ad- 
herents. The  Labor  Board  ultimately  ordered  their  reinstatement,  but 
Mr.  Hartnett  testified  that  this  was  a  case — 

in  which  an  injunction  would  have  been  a  useful  remedy  *  *  * 
of  substantial  use  not  only  to  the  union  but  to  the  emplover 
as  well,  because  his  plant  would  have  operated.  The  union 
members  would  have  received  pay.  The  community  would 
have  benefited  bv  the  absence  of  the  strike.  It  would  have 
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been  of  g-eneral  benefit  on  the  part  of  all  parties  concerned, 
except  that  the  employer  would  not  have  been  able  to  con- 
tinue the  kind  of  things  he  did,  for  firing  men  for  union 
activity  and  of  holding  up  these  28  examples  of  the  dangers 
of  being  active  in  the  interest  of  a  union. 

The  names  of  Norris  and  La  Guardia  are  constant  reminders  of 
the  dangers  inherent  in  conducting  labor-management  relations 
by  way  of  injunctions.  Nevertheless,  this  subcommittee  finds  that 
injunctions  are  now  utilized  extensively  against  union  activities, 
and  to  an  almost  nonexistent  extent  against  employer  unfair  labor 
practices.  Failure  to  utilize  the  10(j)  discretionary  injunction 
sometimes  results  in  irreparable  injury.  This  subcommittee  there- 
fore recommends  that  the  Labor  Board  give  careful  consideration 
to  greater  utilization  of  the  10 (j)  injunction  in  situations  v/hen 
unfair  labor  practice  charges  are  filed  and  the  Board  finds  reason- 
able cause  to  believe  that  such  unfair  labor  practice  is  continuing 
and  v/ill  be  continued  unless  restrained,  and  will  cause  irreparable 
property  or  personal  injury  or  injury  to  the  exercise  of  rights 
guaranteed  by  section  7.  Illustrative  are  the  situations  of  flagrant 
and  aggravated  acts  of  picket  line  force  and  violence,  the  situa- 
tions of  repeated  discharge  of  union  adherents,  the  situations 
where  employers  or  unions  flagrantly  refuse  to  bargain  in  good 
faith,  and  the  situations  wherein  the  employer  threatens  to  intimi- 
date his  employees  by  closing  the  plant  or  shifting  work  to  affili- 
ated factories. 

V.  Problems  of  Free  Speech 

Testimony  of  the  witnesses  before  this  subcommittee  has  run  the 
gamut  of  problems  concerned  with  speech.  The  inability  of  unions 
to  secure  a  forum,  the  employer  use  of  the  '^captive  audience,"  the  use 
of  certain  types  of  speech,  the  problem  of  ascertaining  whether  a  given 
utterance  is  a  "threat''  or  merely  an  economic  forecast,  speech  by  the 
"loyal  and  trusted  employee"  who  is  not  a  "supervisor"  but  is  thought 
by  his  fellow  employees  to  echo  the  sentiments  of  their  employer,  co- 
ercive speech  by  outsiders  who  have  a  stake  in  the  outcome  of  union 
elections,  and  so  on.  Most  of  the  interest,  however,  centered  on  three 
problems :  the  use  of  "race  hate"  speech,  the  "captive  audience"  doc- 
trine, and  community  pressures  during  labor-management  disputes. 

A,    THE    TJSE   or    "rACE    HATE"    SPEECH 

Unfortunately,  there  is  a  Avidespread  use  of  "race  hate"  material 
against  union  organization  drives  Avhen  the  unions  are  on  record  as 
ending  compelled  segregation.  A  picture  of  James  Carey,  president  of 
the  International  Union  of  Electrical  Workers,  taken  while  dancing 
with  a  Nigerian  delegate  to  an  International  Labor  Ogranization  con- 
ference in  Geneva  has  been  given  great  circulation  whenever  the  union 
he  heads  seeks  to  organize  workers.  Benjamin  Wyle,  general  counsel 
of  the  Textile  Workers  Union,  AFL-ClO,  presentexra  collection  of 
antiunion  literature  widely  distributed  in  many  different  parts  of  the 
South.  One  such  document  said :  "The  TWUA  will  benefit  you_  by 
destroying  all  segregation  in  the  South."  There  were  pictures  of  whites 
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and  Negroes  at  union  meeting-s,  whites  and  Negroes  dancing  together, 
and  so  on. 

Al   Hartnett,  secretary-treasurer  of  the  International  Union  of 
Electrical  Workers,  AFL-CIO,  testified  that  in  one  situation — 

just  prior  to  the  election,  the  issue  of  radical  prejudice  was 
deliberately  injected  into  the  campaign  by  the  plant  man- 
ager. At  one  meeting  lie  stated  that  "if  tlie  union  won,  colored 
people  would  get  promotions  instead  of  the  white  people," 
and  at  another  displayed  a  cellophane  covered  folder  show- 
ing pictures  of  Negroes  and  whites  working  side  by  side, 
with  the  explanation  that  the  photograph  "proved  hoAv  fond 
miions  like  lUE  are  of  Negro  employees."  These  and  similar 
pictures  were  displayed  to  employees  at  other  captive  audi- 
ence meetings  during  the  crucial  week  before  the  election.  At 
another  meeting  the  plant  manairer  was  asked  whether  it 
was  true  that  if  the  union  won  the  election,  Negroes  would 
displace  white  employees.  The  plant  manager  responded  with 
the  provocative  statement  that  the  union  "could  do  any- 
thing.-' 

Mr.  Hartnett  gave  this  account  of  another  situation  wherein  his 
union  was  involved  in  an  election : 

*  *  *  the  employer  began  to  inject  the  race  issue  into  its 
campaign.  As  early  as  Augiist  21,  a  letter  was  sent  by  the 
company  to  its  employees  attacking  ITJE  for  supporting  inte- 
gration. Additional  literature  was  circulated  using  this  theme, 
and  approximately  3  days  before  the  elections,  tlie  employer 
posted  in  his  plant  full -sized  reproductions  of  a  front  pa^e 
of  the  June  4,  1957,  edition  of  the  Jackson  Daily  News.  This 
issue  of  the  newspaper  was  published  earlier  in  the  year  in 
Jackson,  Miss.,  on  the  day  before  an  election  in  which  ITJE 
was  the  petitioner  at  a  plant  in  Jackson.  Printed  in  the  mid- 
dle of  the  front  page  of  the  paper  was  a  large  picture  of  lUE 
President  Carey  dancing  with  a  Negro.  The  caption  under 
the  picture  as  it  appeared  on  the  front  page  of  this  Jackson 
newspaper  was  "Union  leader  James  B.  Carey  dances  with  a 
lady  friend.  He  is  president  of  the  lUE  which  seeks  to  union- 
ize Vickers  plant  here."  Direct!  v  below  the  picture  and  the 
caption  was  an  article  headlined  "Race  mixing  is  an  issue  as 
Vickers  workers  ballot."  Above  the  reproduction  the  employer 
posted  the  caption  "Meet  the  president  of  the  lUE."  Not  only 
were  these  posted  in  various  places  about  the  plant,  but  on 
the  following  day  at  captive  audience  meetings  before  three 
groups  of  employees,  the  company  president  read  a  prepared 
speech  to  its  employees.  During  the  course  of  the  speech  he 
waved  the  June  4  front  page  in  his  hand.  The  speech,  de- 
livered in  an  angry  agitated  tone,  focused  on  the  racial  issue 
he  had  raised. 

James  E.  Youngdahl,  Arkansas  labor  attorney,  commented  that: 

I  can  state  from  personal  experience  that  race  hate  propa- 
ganda is  a  leading  weapon  in  the  standard  employer  anti- 
union arsenal  in  the  Southern  States,  especially  since  1945. 
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He  elaborated  in  his  oral  testimony  as  follows : 

Mr.  PuciNSKi.  Do  you  feel  that,  by  making  this  sort  of 
appeal  to  race  prejudice  an  unfair  labor  practice  subject  to 
injunction,  we  would  create  a  better  atmosphere  in  labor- 
management  activities  particularly  in  organizing  activities 
in  the  Southern  States  ? 

Mr.  YouNGDAHL.  Without  any  question.  I  am  terror 
stricken  by  what  is  being  left  in  these  towns  after  a  union 
campaign  is  concluded  and  an  employer  has  beaten  the  union 
by  use  of  this  device  because  I  think  that  we  are  getting  pools 
of  race  hatred  built  up  which  will  later  on  be  available  to 
anybody  else  who  wants  to  make  use  of  them  and  employers 
and  employers  associations  are  using  them  consistently  in 
campaign  after  campaign  after  campaign.  It  is  one  of  their 
two  or  three  main  propaganda  weapons  against  a  union. 

A  rather  unusual  situation  arose  in  Philadelphia,  Pa.  Two  unions, 
an  independent  or  unaffiliated  organization  and  the  United  xlutomo- 
bile  Workers,  were  competing  in  an  election.  On  the  day  before  the 
election,  the  independent  caused  handbills  to  be  distributed  to  em- 
ployees. The  handbills  read:  "Vote  UAW-CIO."  Why  did  the  in- 
dependent distribute  handbills  urging  em])loyees  to  vote  for  the  UAW, 
its  rival  ?  Of  the  1,377  eligible  voters  in  the  election,  less  than  a  score 
were  Negroes,  but  of  eight  persons  hired  by  the  independent  to  dis- 
tribute the  handbills,  five  were  Negroes. 

This  is  reminiscent  of  the  testimony  given  about  a  somewhat 
analagous  situation  whicli  has  been  repeated  more  than  once.  The 
day  before  the  election  tlie  plant  manager  or  employer  stages  the 
arrival  of  Negroes  during  lunch  hour,  in  large  autombiles  who  ask 
the  assembled  employees  for  direction  to  the  employment  office. 

Attorney  Will  Maslow,  executive  director  of  the  American  Jewish 
Congress  told  the  committee  that  race  hate  propaganda  is  not  always 
used  to  capitalize  on  fear  or  suspicion  of  the  Negro.  Sometimes  it  is 
used  to  capitalize  on  the  fear  that  the  Negro  employee  might  have 
against  the  white.  He  cited  the  case  of  Chock  Ftill  (9'  Nids  (120 
N.L.R.B.  1296),  where  the  company  vice  president,  a  Negro,  allegedly 
went  through  the  plant  telling  the  Negro  employees  that  should  the 
union  win  the  election,  all  Negroes  would  be  fired.  In  another  case, 
California  Cotton  Oil  Corporation  (20  N.L.R.B.  540)  the  employer 
told  Negro  employees,  who  constituted  a  large  bulk  of  the  working- 
force,  that  they  would  never  have  equal  rights  with  white  men  in  the 
AFL  or  anv  labor  organization. 

The  position  of  the  Labor  Board  on  this  matter  is  not  altogether 
clear,  in  1940,  in  California  Cotton  Oil  Corporation  (20  N.L.R.B. 
540),  the  Labor  Board  held  that  an  appeal  to  racial  prejudice  was  an 
unfair  labor  practice  in  that  it  interfered  with  employees  in  the 
exercise  of  their  rights  to  join  unions.  However,  in  1950,  a  decade 
later,  the  Board  held  in  Happ  Brothers  Company^  Inc.  (90  N.L.R.B. 
1513) ,  that  making  statements  apj^ealing  to  racial  prejudice  was  not  an 
unfair  labor  practice.  However,  in  1960,  another  decade  later,  the 
Board  held  in  Petroleum  Carrier  Corporation  of  Tampa,  Inc.  (126 
N,L,R.B.  1031),  that  an  employer's  statement — that  if  the  union 
won  he  would  hire  anyone  he  could,  including  members  of  various 
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minority  groups — was  a  threat  tliat  the  employees  would  suffer 
enforced  association  with  persons  whom  they  regarded  as  being  of 
inferior  origin ;  in  other  words,  that  working  conditions  would  become 
less  favorable  from  their  viewpoint.  Shai'^iay  Hosiery  Mills,  Inc. 
(120  N.L.E.B.  750) ,  is  the  leading  "representation"  case  on  the  subject. 
There,  the  union  lost  an  election  and  sought  to  have  the  results  set 
aside  on  the  grounds  that  during  the  election  campaign  the  employer 
had  mailed  a  letter  to  each  employee  in  which  he  said,  truthfully, 
that  the  union  was  strongly  prointegration,  had  submitted  a  pro- 
integration  brief  to  the  Supreme  Court,  was  striving  to  eliminate 
segreiration  from  every  phase  of  American  life,  and  was  a  member  of 
the  AFT^CIO  which"^had  contributed  $75,000  to  the  NAACP.  The 
Board  refused  the  union's  request  and  said : 

We  have  *  *  *  in  the  past  *  *  *  relied  on  the  good  sense 
of  the  voters  to  evaluate  the  statements  of  the  parties,  we  are 
satified  that  this  is  the  better  course,  and  adhere  to  it  in  this 
case. 

This  subcommittee  condemns  the  utilization  of  "race  hate" 
propaganda  in  connection  with  labor-management  disputes.  There 
has  been  considerable  testimony  that  such  appeals  to  "race  hate" 
are  in  violation  of  section  8A1  of  the  Labor  Act  and  should  be  held 
as  an  unfair  labor  practice  by  the  Board.  However,  other  wit- 
nesses, equally  critical  of  "race  hate"  appeals,  raised  the  question 
whether  the  constitutional  guarantee  of  free  speech  protected 
such  utterances,  contemptible  as  they  may  be,  and  questioned 
whether  such  appeals  could  be  held  to  constitute  an  unfair  labor 
practice  under  8A1.  The  committee  recommends  that  the  Labor 
Board  provide  an  adequate  opportunity  for  this  matter  to  be 
resolved  by  the  U.S.  Supreme  Court.  Meanwhile  vigorous  enforce- 
ment of  the  President's  policy  to  refrain  from  contracting  with 
employers  who  discriminate  in  employment  would  go  a  long  way 
toward  discouraging  such  appeals. 

B.   THE   CAPTIVE   AUDIENCE 

Union    spokesmen    have   comi:)lained   that   thev    are    often    "free 

«peeclied"  out  of  existence  by  the  Labor  Board's  doctrine  permitting 

compulsory  attendance  of  workers  on  conwany  times  and  property 

for  a  "1)rain  washing"  session.  Here  is  the  illustration  given  by 

Joseph  E.  Finley  of  Cleveland,  Ohio. 

In  1960,  the  Office  Employees  International  Union  and 
Eetail  Clerks  Union  Local  880  attempted  to  organize  the 
employees  of  the  May  Department  Store  Co.  in  Cleveland. 
One  of  the  company's  stores  was  located  in  a  suburban  area 
with  a  company-owned  parking  lot  around  it.  The  unions 
attempted  to  handbill  einployees  to  bring  them  the  message 
concerning  the  need  for  new  organization.  The  company 
then  prohibited  union  representatives  from  entering  the  park- 
ing lots  and  from  thus  reacliing  the  employees.  The  union 
had  no  mailing  list  and  unable  to  reach  the  employees  in  that 
manner. 
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At  a  downtown  store,  representatives  of  the  unions  hand- 
billed  employees  at  quitting  time  but  were  not  able  to  dis- 
tinofuish  these  employees  from  late  shoppers  leaving  the  store 
or  from  the  company  supervisors.  Staggered  working  hours 
kept  the  unions  from  ever  reaching  even  three-quarters  of  the 
dovrntowm  employees  with  leaflets.  There  were  more  than 
3,000  employees  working  in  the  2  stores  scattered  over  a  large 
metropolitan  area  and  consequently  the  unions  simply  could 
not  muster  enough  manpower  to  make  home  visits  to  such  a 
large  number  of  employees,  even  had  they  had  the  names 
and  aclresses  of  the  employees. 

As  the  election  approached,  the  employer  began  a  series  of 
systematic  captive  audience  meetings.  Employees  were 
marched  in  large  grou]:)S  into  a  company  dining  room  to  hear 
top  executives  viciously  attack  the  unions,  extol  the  com- 
pany and  hand  out  free  ice  cream  and  cigarettes  to  the  cap- 
tives. Each  employee  received  this  treatment  on  three 
different  occasions.  The  unions  from  the  few  home  visits 
made,  learned  that  their  message  was  not  reaching  the  em- 
ployees and  in  desperation  attempted  to  place  advertisements 
in  the  two  daily  newspapers  in  Cleveland.  These  newspapers, 
carrying  page  after  page  of  profitable  advertising  each  day 
from  the  store,  turned  clown  the  union  offerings.  Neighbor- 
hood weekly  papers  were  approached,  and  with  one  minor 
exception,  all  of  them  refused  to  accept  union  advertising. 
Three  local  televison  stations  were  asked  to  run  union  adver- 
tising—two of  them  refused,  but  one  agreed.  The  union 
treasuries  were  hard  hit  by  television  costs  and  they  were  able 
to  purchase  not  much  more  than  spot  announcements  urging 
employees  to  vote  "yes,"  without  presenting  any  kind  of 
argument  as  to  why  they  should  do  so. 

Benjamin  Wyle.  General  Counsel  of  the  Textile  Workers  Union  of 
American,  AFL-CIO,  gave  a  similar  account  of  the  relative  inequality 
of  opportunity  to  present  both  sides  of  the  issue. 

In  contrast  with  the  employer's  opportunity  to  state  his 
case  to  a  captive  audience,  the  plight  of  the  Textile  Workers 
Union  in  initially  contacting  woikers  is  as  follows:  Textile 
plants  today  are  not  located  in  urban  centers.  They  are  situ- 
ated in  the  country,  usually  near  or  at  the  edge  of  a  small 
rural  community.  The  work  force  is  drawn  from  a  dozen 
surrounding  communities  and  from  the  farm  areas  in  the 
vicinity.  Often  the  workers  come  not  only  from  several  com- 
munities, but  even  from  two  or  three  different  counties.  They 
drive  to  work,  usually  with  three  or  four  workers  in  a  car 
pool.  They  park  in  a  parking  lot  which  is  part  of  the  com- 
pany's propertv  and  therefore  drive  onto  a  company  property 
from  the  public  roadwav.  Scattoied  as  their  homes  are,  it  is 
almost  impossible  to  contact  any  significant  number  by  means 
of  the  traciitional  "house  call." 

An  employer  may  bar  union  organizers  from  distributing 
imion  literature  on  company  property,  including  the  parking 
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lot.  If  tlie  union  seeks  to  distribute  literature  at  the  intersec- 
tion of  the  public  roadway  and  the  company  driveway,  the 
distributors  risk  not  only  some  physical  danger  from  fast- 
moving  cars,  but  also  much  more  sure  legal  danger  from 
police  officers  who  threaten  or  effect  arrests  for  ''interfering 
with  traffic."  Indeed,  in  spite  of  the  clear  declaration  of  the 
Supreme  Court  more  than  20  years  ago  {Hague  v.  C.l.O.^  307 
U.S.  496  (1939)),  that  municipal  ordinances  prohibiting  all 
distribution  of  union  litei'ature  are  unconstitutional,  TWUA 
organizers  repeatedly  discover — by  being  arrested — that 
there  are  plenty  of  these  ordinances  currently  in  force. 

Inside  the  plant  itself,  under  the  Labor  Board's  decision  in 
Nutone,  Inc.  (112  N.L.R.B.  1153),  workers  may  not  argue 
on  behalf  of  the  union  even  where  the  company  breaches  its 
own  "no  solicitation"  rule  by  actively  campaigning  against 
the  union  on  company  time. 

As  to  the  renting  of  meeting  places  in  town  (postulating 
sufficient  initial  contract  to  make  possible  a  meeting),  the 
descriptions  in  "Almost  Unbelievable,"  (a  booklet  prepared 
by  the  Textile  Workers  of  America  and  included  in  its  en- 
tirety in  the  transcript  of  hearings  by  the  subcommittee), 
of  the  problems  in  Chatham  and  at  the  Stowe  Spinning  Co. 
should  suffice. 

The  union's  problem  in  buying  radio  time  or  newspaper 
advertising  space  is  spelled  out  in  the  report  on  Kannapolis, 
N.C.,  in  "Almost  Unbelievable." 

This  then  is  the  context  in  which  the  employer,  alone  in  the 
field  and  under  the  cloak  of  so-called  "free  speech,"  is  licensed 
to  coerce  and  intimidate  his  employees. 

Union  spokesmen  blame  this  situation  on  Labor  Board  developed 
rules.  David  J.  ISIcDonald,  president  of  the  United  Steelworkers  of 
America,  AFL-CIO,  made  this  statement : 

Under  both  the  Wagner  and  Taft-Hartley  Acts,  the  old 
Board  and  the  courts  held  that  an  employer  wlio  resorted  to 
the  captive  audience  was  required  to  afford  the  union  an 
equal  opportunity  to  address  the  employees  on  company  time 
and  property.  Failure  to  do  so  was  an  unfair  labor  practice 
and  grounds  for  upsetting  an  election.  These  rules  of  the 
Board  were  well  known  and  considered  by  Congress  which 
interposed  no  disapproval. 

Nevertheless,  the  new  Board,  by  administrative  action,  did 
what  Congress  did  not  see  fit  to  do.  In  Livingston  Shirt  Co. 
(107  N.L.R.B.  No.  109),  the  old  Board's  Bonwlt-Teller  doc- 
trine that  a  union  must  be  given  an  "equal  opportunity"  to 
address  a  captive  audience  which  the  employer  has  addressed, 
was  overruled.  In  Peerless  Plywood  Co.  (107  N.L.R.B.  No. 
106),  the  new  Board  ruled  than  an  election  may  be  upset  on 
account  of  a  captive  audience  address  by  an  employer  only 
if  the  address  is  delivered  within  24  hours  before  the  election. 

The  National  Association  of  Manufacturers  citing  the  same  Board 
■decisions  referred  to  by  Mr.  McDonald,  came  to  a  dramatically  op- 
posite conclusion  and  in  its  statement  to  the  committee  charged  that 
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the  Labor  Board  has  been  steadily  narrowing  the  rights  of  employei'S. 
to  talk  with  their  employees. 
The  NAM  stated : 

Under  present  rules,  an  employer  would  hardly  dare  call 
on  a  sick  employee  at  his  home  or  even  in  a  hospital  while 
an  NLRB  election  is  pending.  If  he  should  express  the  hope 
the  employee  recovers  promptly,  he  would  doubtless  be 
accused  of  hoping  that  the  employee  will  recover  in  time  to 
vote  in  the  election  and  will  vote  against  a  union. 

In  abridging  employer  free  speech,  the  Board  frequently 
talks  about  "those  laboratory  conditions  under  which  Board 
elections  should  be  conducted'-  (see,  for  example  General  Shoe 
Corporation,  97  N.L.E.B.  499,  at  .501,  502).  The  Board  ap- 
parently interprets  "laboratory  conditions"  to  mean  that 
employer  speech  should  be  sterile  and,  therefore,  ineffective 
to  combat  union  propaganda. 

Labor  organization  witnesses  apparently  seek  repeal  of  the 
free  speech  provisions  in  section  8(c)  and  a  return  to  the 
conditions  that  existed  under  the  original  Wagner  Act  as 
interpreted  by  the  Board.  Those  coiKlition=i  were  described 
by  Senator  Taft  in  the  debates  on  the  Taft-PIartley  Act: 

ut.  *  *  ^]^g  employer's  mouth  is  practically  sluit.  In  case  he  makes 
a  speech  and  later  on  is  charged  with  some  unfair  or  unlawful  labor 
practice,  and  that  can  be  considered  in  evidence,  it  means  that  he  can- 
not afford  to  speak  at  all.  Without  that  provision  there  is  not  freedom 
of  speech.  I  say  that  is  one  thing  that  a  man  ought  to  have"'  ("Legis- 
lative History  of  Taft-Hartley  Act"  vol.  2,  p.  1546). 

We  believe,  too,  that  freedom  of  speech  is  a  right  that 
should  be  accorded  to  everyone,  including  labor  organiza- 
tions and  employers,  and  we  submit  that  any  changes  in  the 
language  or  interpretations  of  section  8(c)  should  be  in  the 
direction  of  strengthening,  rather  than  weakening  the  pro- 
tection of  free  speech. 

The  subcommittee  finds  that  in  many  situations  the  employer 
utilizes  the  "captive  audience"  technique  to  present  his  views  to 
his  employees  on  company  time  and  on  company  property:  and 
that  in  contrast,  the  union  is  deprived  of  all  effective  techniques 
and  media  for  communicating  with  the  employees.  This  prevents 
a  full  discussion  and  a  full  understanding  of  the  issues,  and  effec- 
tively deprives  employees  of  their  rights  to  self -organization.  The 
subcommittee  recommends  that  the  Labor  Board  reexamine  its 
Livingston-Shirt  doctrine  with  an  eye  to  adopting  a  policy  of  equal 
opportunity  in  presentation  of  issues.  Should  the  employer  choose 
to  march  his  employees  to  a  captive  audience  meeting,  the  union 
should  be  allowed  equal  time  in  discussing  the  issues.  Should  the 
employer  choose  to  mail  out  literature  to  all  his  employees,  the 
union  ought  to  have  a  right  to  demand  that  its  side  of  the  contro- 
versy is  likewise  mailed  to  the  employees  by  the  employer  provid- 
ing the  union  pays  the  cost  of  mailing  and  addressing  such  litera- 
ture supplied  by  the  union.  The  Lan drum-Griffin  amendments  of 
1959  require  more  than  this  to  insure  equality  and  fairness  in  in- 
ternal union  elections.  A  representation  election  ought  to  be  con- 
ducted with  the  same  fairness. 
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VI.  Outside  Community  Pressure 

Union  organizing  campaigns  not  only  must  sail  against  the  em- 
ployer's speeches,  but  against  the  outside  community  pressures. 
The  local  chambers  of  commerce,  the  local  newspapers,  sometimes 
even  the  local  ministers'  associations  join  with  the  employer  in  resist- 
ing organization  of  the  plants.  "Many  communities  in  the  United 
States  today  are  trading  on  the  fact  that  they  are  nonunion  communi- 
ties and  will  stay  nonunion."  This  is  in  an  effort  to  attract  new  in- 
dustries, and  when  the  union  comes,  too,  the  community  leaders 
volunteer  their  efforts  to  keep  the  union  out.  Jacob  Sheinkman  of  the 
Amalgamated  Clothing  "Workers  of  America,  AFL-CIO,  commented 
that  "these  volunteers  are  no  more  volunteers  than  the  Chinese  Com- 
munists that  invaded  North  Korea  against  the  United  Nations. 
They  are  nothing  but  willing  henchmen  and  associates  of  employers" 
(tr.  862) ,  Mr.  Sheinkman  then  referred  to  the  following  notice  handed 
a  union  organizer  upon  her  arrival  in  town : 

This  is  to  certify  that  the  undersigned  city  officials  of  the 
city  of  Albany,  Ky.,  have  agreed  that  no  union  will  come  into 
this  town  and  we  advise  you  to  please  leave  town  (tr.  864). 

Ke  introduced  letters  and  documents  of  a  similar  nature.  One  from 
the  manager  of  the  Chamber  of  Commerce  of  Pelham,  Ga.,  reads  in 
part  as  follows : 

Come  on  down  to  our  neck  of  th.e  woods  where  people 
appreciate  a  job,  and  w^here  labor  unions  have  failed,  and  if 
we  have  anything  to  do  witli  it.  will  continue  to  fail  to  in- 
timidate and  take  over  the  control  of  our  lives. 

We  in  the  South  offer  you  a  chance  for  freedom  from 
labor  unions,  and  are  w-illing  to  help  you  pay  the  cost  of 
securing  that  freedom. 
Plato  Papps,  general  counsel  of  the  International  Association  of 
^lachinipts  told  of  a  situation  where — 

When  the  Labor  Board  agent  came  to  town  to  investigate 
(an  unfair  labor  practice  char,q:e),  the  toAvn  merchants  and 
local  newspaper  openly  talked  about  and  editorially  suo:- 
oested  runnino;  the  Labor  Board  aoeut  out  of  town  even  while 
he  was  interviewing  employees  dismissed  for  union  activity. 

Several  witnesses  testified  to  the  enactment  of  local  licensing  laws 
as  obstructions  to  union  organization. 

Al  Hartnett  of  the  International  Union  of  Electrical  Workers  said 
that: 

Communitv  interference  with  elections  and  organization 
takes  many  different  forms  *  *  *.  Even  more  frequent,  the 
interference  takes  the  form  of  local  licensing  laws  which  pur- 
port to  require  licensing  for  soliciting  membership  in  organi- 
zations or  for  distributin<r  literature.  In  practice  these  laws 
are  applied  discriminatorily  to  impede  union  organization. 
In  order  to  organize  in  these  areas  unions  must  undertake 
costlv,  delaying  litigation  to  set  aside  these  ordinances,  fre- 
quently unconstitutional  on  their  faces.  Frustration  is 
compounded  by  the  case  with  which  slight  amendments  in 
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these  laws  may  be  made  to  avoid  a  decision  and  start  the  en- 
tire chain  over  again. 

President  Pollock  of  the  Textile  Workers  Union  of  America,  AFLf- 
CIO,  gave  similar  testimony : 

Local  licensing  ordinances  severely  restrict  organizing 
activity.  They  must  be  fought  through  the  courts  at  great 
cost.  This  also  involves  a  time  lapse  of  between  2  and  3 
years.  Even  when  such  an  ordinance  is  finally  declared  un- 
constitutional, the  union  often  faces  a  new  and  slightly 
different  ordinance  in  a  neighboring  town,  and  the  whole 
process  must  be  started  all  over  again. 

Another  union  official  testified  that : 

We  have  had  one  such  case  that  we  pursued  pretty  vigor- 
ously, the  city  of  Carrollton,  Ga.  In  this  particular  instance, 
we  were  asked  to  organize  the  employees  at  two  plants 
there.  Our  organizer  was  sent  to  the  scene.  If  I  remember 
the  details  correctly,  and  I  think  I  do,  there  was  an  initial 
licensing  fee  of  $1,000  for  the  organizer,  plus  $100  a  day  for 
each  day  he  was  in  town  working  at  his  job  of  organizing. 
It  has  been  rumored  that  unions  are  pretty  wealthy  institu- 
tions. I  deny  the  accuracy  of  the  rumor.  I  can  assure  you 
that  we  were  not  equipped  to  spend  $300,000  a  year  to  put 
one  organizer  in  one  city. 

This  subcommittee  has  received  testimony  that  union  organizers 
have  been  physically  escorted  by  local  law  enforcement  agents  to  the 
town  limits  and  told  not  to  return.  This  subcommittee  has  received 
evidence  that  town  bankers  call  in  loans  of  prounion  adherents  on  the 
eve  of  elections.  This  subcommittee  has  received  evidence  that  local 
merchants,  including  grocers,  inquire  as  to  the  prounion  attitude  of  the 
customer  before  extending  credit. 

This  subcommittee  has  received  varied  suggestions  for  coping  with 
this  problem.  It  has  been  suggested  that  the  Labor  Board  recognize 
that  these  community  "volunteers"  are  "agents"  of  the  employer, 
and  that  the  employer  be  held  responsible  for  their  actions  in  the 
absence  of  a  public  disavowal.  It  has  been  suggested  that  Congress, 
which  in  1935  specified  "employer"  unfair  labor  practices;  which  in 
1947  specified  "union"  unfair  labor  practices,  should  now  in  turn 
specify  "outsider"  unfair  labor  practices.  It  has  been  suggested  that 
the  Labor  Board  utilize  its  10(j)  injunction  power  to  enjoin  the  anti- 
union activities  of  the  community  outsiders.  All  agree  that  the 
problem  is  difficult. 

This  subcommittee  finds  that  community  pressure  often  denies 
citizens  of  the  United  States  "rights,  privileges,  or  immunities  se- 
cured by  the  Constitution  and  laws"  and  that  this  deprivation 
often  occurs  "under  color  of  statute,  ordinance,  regulation,  cus- 
tom, or  usage."  The  committee  recommends  that  the  Department 
of  .Justice  determine  whether  such  situations  can  be  dealt  with 
under  the  civil  rights  statutes.  The  subcommittee  further  recom- 
mends that  the  Board  should  continue  to  set  aside  elections  where 
pressures  from  groups  in  the  community  upon  employees  create 
an  atmosphere  of  fear  and  confusion  and  prevent  the  holding  of 
free  elections. 
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VII.  NLRB  Determinations  of  the  ArrnopRiATE  Bargaining  Unit 

Much  evidence  was  presented  to  the  subcommittee  that  tlie  Board 
has  disregarded  the  interests  of  the  employees  in  its  determinations 
of  the  appropriate  bargahiing  unit  and  lias  set  up  unrealistic  and  im- 
practical bargaining  units  which  have  had  the  effect  of  denying 
employees  the  opportunity  to  bargain  collectively  with  their  employer. 
The  subcommittee  was  presented  an  example  of  a  unit  set  up  by  the 
Board  which  covered  stores  of  an  employer  in  three  States  and  which 
were  many  miles  apart.  The  act  does  not  require  the  Board  to  deter- 
mine the  best  possible  unit  for  collective  bargaining,  but  only  what 
constitutes  an  appropriate  bargaining  unit. 

Attorney  Sol  G.  Lippman,  general  counsel,  Betail  Clerks  Inter- 
national Association,  AFL-CIO,  summed  up  the  problem  of  bargain- 
ing units   thusly : 

Now,  I  believe  that  the  Board  in  its  bargaining  unit  deter- 
minations, particularly  in  the  retail  field,  has  not  been  faith- 
ful to  the  statutory  command. 

Under  section  0  of  the  act,  the  Board  is  directed  to  decide 
"the  unit  appropriate  for  the  purposes  of  collective  bargain- 
ing." The  Board's  unit  decisions  serve  two  purposes:  to 
determine  who  shall  and  who  shall  not  vote  in  the  representa- 
tion election  and  to  define  the  boundaries  of  the  collective 
bargaining  relationship. 

In  handling  retail  chainstore  operations  the  Board  has 
developed  totally  unrealistic  and  arbitrary  unit  doctrines 
which  have  emasculated  the  purposes  of  section  0  of  the  act. 
Too  frequently  the  Board  has  relied  on  the  employer's  admin- 
istrative setup  as  the  basis  for  unit  determinations,  disre- 
garding the  rights  of  the  employees,  which  should  be  the 
paramount  consideration.  As  a  result,  the  Board  has  created 
bargaining  units  which  include  stores  separated  by  hundreds 
of  guiles,  spread  over  several  States,  and  embracing  geo- 
graphical areas  serviced  by  numerous  local  unions.  The 
effect  of  the  Board's  approacli  to  this  problem  has  been  to 
deprive  countless  thousands  of  retail  employees  of  the  oppor- 
tunity to  enjoy  the  benefits  of  collective  bargaining.  : 

While  Congress  has  given  the  Board  considerable  latitude 
in  determining  the  appropriate  unit,  the  Board  is  required  to 
fashion  units  which — and  I  am  quoting  from  the  act  and  this 
is  supposed  to  be  the  touchstone—"*  *  *  assure  to  em- 
ployees the  fullest  freedom  in  exercising  the  rights  granted 
by  this  act,  *  *  *.*'  The  P>oard  repeatedly  ignored  this  direc- 
tion by  its  insistence  on  following  the  employer's  administra- 
tive gTOuping  of  stores,  notwithstanding  the  fact  that  the 
employer's  administrative  grouping  may  be  totally  unrelated 
to  collective  bargaining. 

In  1957,  and  this  is  a  leading  matter,  a  local  of  the  Retail 
Clerks  International  Association  filed  a  petition  for  a  unit  of 
37  Father  &  Son  Shoe  Stores  located  in  the  metropolitan 
Chicago  area.  The  employer  insisted  that  the  only  appro- 
priate unit  was  one  embracing  47  stores  in  an  administrative 
division  of  the  chain  known  as  the  Chicago  district.  This 
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Chicago  district  included  not  only  the  Chicaofo  stores  but 
also  stores  located  in  other  ])arts  of  Illinois,  Wisconsin,  and 
Indiana.  Some  stores  were  located  in  INIilwaukee,  00  miles 
north  of  Chicago,  One  store  was  located  in  Galesburij,  111.. 
approximately  190  miles  south  of  Chicao;o.  The  Board, 
however,  agreed  with  the  employer's  contention  and  directed 
election  in  the  employer's  three-State  administrative  division. 
Father  <k  Son  Shoe  Stores,  117  N.L.R.B.,  No.  19,3,  40  LRRM 
1032.  In  establishing  this  three-State  unit,  the  Board  relied 
upon  Avhat  appeared  to  it  as  centralized  operation  of  the 
district.  The  Board  also  ]iointed  to  some  interchange  of 
employees  between  stores  in  the  district. 

The  fact  that  emplo3^ees  in  Galesburg,  111.,  have  no  com- 
munity of  interest  with  employees  in  Chicago  or  IMilwaidvee, 
because  of  the  distances  involved,  did  not  occur  to  the  Board. 
It  is  simply  inconceivable  that  the  Board  could  conclude  that 
a  unit  covering  stores  as  much  as  280  miles  apart  was  neces- 
sary "to  assure  to  employees  the  fullest  freedom  in  exercising 
the  rights  granted  by  this  act." 

I  might  say  that,  if  you  want  to  set  up  a  unit  which  would 
assure  the  fact  that  these  employees  would  not  have  collec- 
tive bargaining,  this  is  what  you  would  do;  and  this  is  what 
the  Board  did. 

Father  &  Son  was  not  the  first  case  in  which  the  ]-ioard  had 
created  a  unit  coextensive  w^ith  an  administrative  division  of 
a  chain.  However,  this  was  the  first  time  the  Board  ado])ted 
such  a  unit  where  the  stores  were  so  widely  separated.  Pre- 
viously, administrative  divisions  which  the  Board  held  to  be 
appropriate  units  embraced  a  metropolitan  area.  And  previ- 
ously, where  the  employer  sought  a  unit  coextensive  with  its 
administrative  lines,  its  arguments  wei-e  rejected  if  its  admin- 
istrative division  covered  such  a  widespread  geographic  area. 

]Mr.  PuciNSKi.  Perhaps  at  this  point,  though,  we  might 
point  out  that,  in  determining  whether  or  Jiot  a  particular 
group  of  employees  constitutes  a  proper  unit  of  bargaining, 
the  Board  considers  particularly,  or  is  supposed  to  consider 
particularly,  the  following  factors : 

1.  Similarity  of  skills,  wages,  hours,  and  other  working 
conditions  among  the  employees  involved. 

2.  Anv  historv  of  collective  bargaining. 

3.  Desires  of  the  employees. 

I  am  particularly  interested  in  knowing  whether  or  not  the 
Board  in  your  opinion  has  gone  beyoJid  these  three  criteria 
or  if  it  ha.s  given  an  interpretation  of  these  three  criteria  that 
you  think  is  way  beyond  the  scope  of  the  act  itself  particularly 
in  the  cases  you  have  cited  so  far  ? 

Mr.  LippMAN.  Yes.  I  think  that  the  touchstone  should  be 
employees  and,  within  that  touchstone,  surely  simxilarity  of 
skills,  surely  community  of  interest,  surely  effective  bargain- 
ing; but  the  Board  has  disregarded  the  interests  of  employees 
and  the  Board  has  given  paramount  consideration  to  the 
employer's  problems,  the  em^^lover's  interest,  and  in  th^s 
respect,  I  tliink  it  is  a  serious  deviation  from  what  Congress 
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intended  as  a  statutory  policy,  a  statutory  interest,  because 
tlie  ejnploj'er  now  is  in  position  to  determine  wlietlier  or  not 
you  are  going  to  liave  a  unit.  He  is  in  a  position  to 
manipulate. 

The  subcommittee  regi'ets  that  indr.stry  spokesmen  did  not  give 
more  testimony  on  this  subject  of  "bargaining  unit"  disputes.  M'ith 
ever-increasing  technological  advances,  the  creation  of  new  skills  and 
job  contents,  traditional  craft  lines  become  blurred  and  oliscured. 
Organization  of  today's  modern  supergiant  grocery  store,  for  example, 
may  well  he  a  multiunion  operation— the  retail  clerks,  the  l)utchers, 
the  drivers,  the  officeworkers,  all  have  an  interest.  Should  tlio  Labor 
Board  make  a  wrong  decision,  or  apply  an  erroneous  standard,  the 
consequences  could  very  M'ell  lead  to  unnecessary  jurisdictional  dis- 
putes, intraunion  hostility,  and  the  iiiability  of  any  one  of  the  coni])et- 
ing  unions  to  wi]^  election.  The  ultimate  loser  in  such  a  situation  is  the 
Nation's  labor  policy  and  the  public. 

The  subcommittee  finds  that  the  Labor  Board  in  determining 
the  unit  appropriate  for  collective  bargaining  has  in  some  in- 
stances given  too  much  weight  to  the  administrative  unit  as  estab- 
lished by  the  employer;  and  has  given  too  little  Aveight  to  the 
problems  of  geography,  the  ability  of  employees  in  Labor  Board, 
determined  units  to  meet  together  at  a  common  site  to  discuss 
their  common  problems.  The  Board  has  practically  ignored  the 
historical  development  and  growth  of  trade  unions  with  clearly 
demarked  jurisdictional  limitations  and  by  this  action  has  actu- 
ally precipitated  jurisdictional  strikes. 

The  subcommittee  recommends  the  Board  apply  more  realistic 
standards  in  determining  a  bargaining  unit. 

VIII.  The  Board's  Policymaking  Function 

Virtually  all  witnesses  l^efore  the  committee — including  those  i-epre- 
senting  industry — agree  that  di-astic  chan'^es  have  occurred  in  l^oai-d 
attitudes  and  policy  in  recent  years.  All  agree  that  they  resulted 
from  difference  in  the  Board  members'  points  of  view.  An  attorney 
then  on  the  staff  of  the  Geiieral  Counsel,  w^riting  in  1058,  observed 
that  is  was  undeniable  that  in  consequence  of — 

the  changes  in  the  membehship  of  the  Board  which  have 
occurred  during  the  neriod  of  the  Taft-Hartley  amend- 
ments *  *  ^=  some  of  the  agency's  points  of  view  have  made 
ISO  degree  turns.  Some  majority  decisions  today  Avould  haA'e 
had  trouble  mustering  a  single  vote  in  the  Boai'd  of  only  a 
few  years  back.  This  feature  of  administrative  law  is  es=es- 
tial  to  an  miderstanding  of  what  is  happening  in  labor 
law  *  *  *." 

Sharp  disagreement  exists,  however,  as  to  whether  these  chanoes 
were  proper  and  justified.  Defer ders  contend  that  they  were  neces- 
sary because  the  Board  as  constituted  prior  to  1954  had  failed  ade- 
quately to  effectuate  the  legislative  changes  which  Congress  u^ade 
in  enacting  the  Taft-Hartley  Act  in  1947.  They  attribute  this  to 
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prounion  bias  of  those  Board  members,  a  bias  which,  allegedly, 
induced  them  to  mitigate  the  effect  of  amendments  designed  to  reduce 
the  power  of  unions  and  enhance  employer  prerogatives.  Critics 
argue  tliat  the  changes  went  far  beyond  any  policies  which  sponsors 
of  antiunion  amendments  succeeded  in  enacting  into  law;  that  they 
amounted  to  accomplishing  through  administration  objectives  which 
opposition  in  Congress  prevented  proponents  from  accomplishing 
through  legislation. 

The  committee  conceived  it  to  be  fundamental  to  determine  at 
the  outset  whether  this  controversey  was  simply  another  clash  between 
partisans  of  opposing  forces  in  tlie  emotionally  charged  conflict 
between  unions  and  management,  explicable  only  in  terms  of  the 
bias  or  partisanship  of  the  respective  spokesmen,  or  whether  objective 
criteria  are  available  for  its  resolution.  If  no  objective  criteria  were 
available,  exploration  by  the  committee  Avould  be  fruitless,  for  its 
conchisions  could  reflect  only  the  political  or  economic  preferences 
of  its  ow]i  members.  Critique  of  tlie  Board's  work  on  such  a  basis 
could  not  be  helpful  in  improving  the  relationship  between  Congress 
and  the  administrators  of  its  policies;  it  coidd  serve  only  to  exacerbate 
partisan  criticism  of  the  Board  at  each  shift  of  congressional  majority. 

If,  on  the  other  hand,  objective  criteria  were  available  it  was  vital 
that  tliey  not  be  overlooked,  for  the  clash  poses  issues  which  go  to  the 
lieart  of  the  relationship  between  Congress  and  those  who  are  re- 
sponsible for  effectuating  its  policies,  issues  concerning  observance  by 
administrators  of  the  limitations  upon  their  policymaking  power. 
These  issues  are  important,  of  course,  not  only  because  of  their  bearing 
upon  governmental  regulation  of  labor  relations  but  because  Congress 
must  necessarily  be  concerned  with  the  manner  in  which  its  powers 
are  exercised  by  those  to  whom  they  are  entrusted. 

The  committee  believes  that  the  decisions  of  the  Supreme  Court  of 
the  United  States  must  be  considered  and  accepted  as  a  sound  and 
objective  measure  of  the  Board's  performance.  Fortunately,  those 
decisions  do  far  more  than  uphold  or  reject  the  Board's  resolution  of 
particular  questions.  They  reflect  in  many  instances  the  Court's  con- 
clusion as  to  whether  the  Board  has  attempted  faithfully  to  effectuate 
CoRp-re'^s"  policies  or  has  attempted  impronerly  to  alter  the  balance 
which  Con.o-ress  struck  between  conflir^tinfi;  forces,  policies,  and  objec- 
tives. As  summarized  by  Mozart  G.  Ratner,  a  former  Assistant 
General  Counsel  of  the  National  Labor  Eelations  Board,  and  an 
acknowledsred  authority,  in  "The  Quasi  Judicial  NLRB  Bevisited" 
(12  Labor  Low  Journal  685,  692-694,  cf.  hearings,  pp,  889-891),  the 
decisions  speak  for  themselves : 

In  nnrvertfem  and  Joinera,  Local  197f),  v.  NLRB  (357  IT.S. 
93  (1958) ) ,  the  Supreme  Court  reviewed  the  Board's  reversal 
of  its  prior  holdings  that  enforcement  of  a  hot-cargo  clause 
by  strike  action  against  the  emplover  ]:)artv  to  the  coTiti-act 
was  not  within  the  scope  of  prohibition  of  section  8(b)  (4) 
(A).  By  vote  of  5  to  4  the  Court  held  that  that  reversal  did 
not  overstep  the  Board's  power.  But  the  Court  unanimously 
rejected  the  interpretation  of  the  act  on  which  the  Board 
had  attempted  to  justify  its  decision,  namely,  that  "the 
public  was  to  be  shielded  from  secondary  boycotts  no  matter 
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how  broiiglit  about."  Replying  to  the  Board's  argument  the- 
Court  observed : 

"It  is  releA^ant  to  recall  that  the  Taft-Hartley  Act  was.  to 
a  marked  degree,  the  result  of  conflict  and  compromise  be- 
tween strong  contending  forces  and  deeply  held  views  on  the 
role  of  oro;anized  labor  in  the  free  economic  life  of  the  Nation 
and  the  appropriate  balance  to  be  struck  between  the  uncon- 
trolled power  of  management  and  labor  to  further  their 
respective  interests.  This  is  relevant  in  that  it  counsels  v>-ari- 
ness  in  finding  by  consti-uction  a  broad  policy  against  second- 
ary boycotts  as  such  when,  from  the  words  of  the  statute 
itself,  it  is  clear  that  those  interested  in  just  such  a  condemna- 
tion were  unable  to  secure  its  embodiment  in  enacted  law." 

The  Court  sustained  the  Board  only  on  the  ground  that  its 
new  rule  expressed  a  "practical  judgment  on  the  effect  of 
union  conduct  in  the  framework  of  actual  labor  disputes  and 
what  is  necessary  to  preserve  to  the  employer  the  freedom  of 
choice  that  Congress  has  decreed.  On  such  a  matter  the  judg- 
ment of  the  Board  must  be  given  great  weight,  and  we  ought 
not  to  set  against  it  our  estimate  of  the  relevant  factors." 

The  Supreme  Court's  treatment  of  the  Board's  decision  in 
this  case  and  its  upholding  of  the  Board  in  Local  76U  Inter- 
natioTial  Union  of  Electrical^  Radio  and  Machine  Workers 
(366  U.S.  667),  on  a  rationale  which  the  Board  had  not 
advanced,"  illustrates  the  wide  scope  of  immunity  from 
judicial  reversal  whicli  the  Board  enjoys.  It  demonstrates 
why,  in  evaluating  the  Board's  performance,  distinction  must 
be  drawn  between  those  cases  in  which  the  coui-ts  enthusi- 
astically support  the  Board's  resolution  of  conflicting  inter- 
ests and  those  in  which  they  deem  themselves  constrained  to 
expand  the  area  of,  or  defer  to,  the  Board's  presumed 
expertise.    *  *  * 

In  lABI,  Local  Lodge  UU  v.  NLRB  (362  U.S.  411,  at  p. 
418,  footnote  7  (I960)),  Mr.  Justice  Harlan,  speaking  for 
the  Court,  called  attention  to  the  fact  that  the  Taft-Hartley 
Act  represented  a  "congressional  response  to  the  competing 
demands  of  employee  freedom  of  choice  and  union  security''  : 
that  Congress  did  not  think  "one  or  the  other  overriding,"' 
but  "accommodated  both  interests,  doubtless  in  a  manner 
unsatisfactoi-y  to  the  extreme  partisans  of  each,  by  di'awing 
a  line  it  thought  reasonable."  Defining  the  Board's  ol^liga- 
tion  he  said :  "It  is  not  for  the  administrators  of  the  congres- 
sional mandate  to  approach  either  side  of  that  line 
grudgingly." 


'1  Thp  Court  found  "baseless"  the  union's  fear  that  to  sustain  the  Board  wonld  mean 
that  "employers  wi'l  lie  frf-e  to  erect  sep-irate  srntes  for  deliveries,  enstomers.  and  replace- 
nif-nt  workers  which  will  he  immunised  from  picketing:.''  But  the  base  for  fear  is  removed 
only  by  the  Court's  statement  that  the  "key  to  the  problem  is  found  in  the  type  of  work 
that  is  beinp  performed  by  those  who  use  the  separate  pates,'  and  that  is  a  basis  for  dis- 
tinction which  the  Board  neither  conceived  nor  applied.  The  Court  also  said  that  the  "basis 
for  the  Board  s  decision  in  this  case  would  not  remotely  have  fthe]  effect"  of  permitting  an 
employer  to  bar  a  union  from  publicizing  its  cause"by  removing  all  his  employees  frf)m  the 
situs  ofthe  strike."  But  that  follows  only  from  theCourt's  citation  with  approval  of  the 
eighth  circuit  holding  in  Teamnterx,  Automotive  Union,  Local  618  v.  TsU^TtB,  240  F.  2d  382 
(CA-S.  1957),  which  reversed  the  Board's  decision,  a  reversal  in  which  the  Board  had  never 
acquiesced. 
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Time  and  again  the  Supreme  Court  has  castig-ated  the  *  *  * 
-Board  for  approaching  ''grudgingly"'  that  side  of  the  statu- 
'4:orv  line  representing  employee  interests  in  self-organization, 
collective  bargaining,  union  security  and  tlie  right  to  strike 
while  approaching  overenthusiastically  that  side  of  the  line 
representing  employee  freedom  to  reject  unionization,  em- 
ployei-  power  to  defeat  unonization  and  innnunity  of  third 
parties  aifected  by  labor  disputes  to  strike  pressure.  In  the 
Local  Lodge  lJf2Jj,  case  the  Supreme  Court  reversed  the  Board 
for  subordinating  the  act's  policy  against  litigating  stale 
claims  to  the  policy  of  outlawing  a  union  security  contract 
deemed  illegal. 

In  the  Curtis  case  {NLRB  v.  Teamsters^  Divers  Local  639, 
362  U.S.  274,  at  pp.  282  and  290)  the  Court,  reiterating  the 
passage  from  the  Car-penters  and  'Joiners,  Local  1070  case 
quoted  above,  condemned  the  Board  for  presuming,  under 
the  guise  of  administration,  to  "sit  in  judgment  upon  and  to 
condemn  picketing  for  recognition  by  a  minority  union," 
pointing  out  that  Congress  had  not  illegalized  such  "picketing 
and  that  mere  disapproval  of  this  tactic  gave  Board  members 
no  license  to  outlaw  it. 

In  NLRB  v.  Insurance  Agents  Infervafional  Union  (361 
U.S.  477  (1960) ),  at  p.  490,  the  Court  condemned  the  Board 
for  attempting  "under  the  guise  of  determining  good  or  bad 
faith  in  negotiations"  to  "regulate  what  economic  weapons 
a  party  might  summon  to  its  aid."  The  Court  sharply  pointed 
out  to  the  Board  that  Congress  had  not  authorized  it  to  in- 
vent rules  of  law  which  minimize  the  pressure  wliich  unions 
can  bring  to  bear  upon  employers  by  introducing  "some  new, 
distinction  of  justifiable  and  unjustifiable,  proper  and 
"abusive'  economic  weapons  *  *  *."  The  statute,  said  the 
Court,  does  not  contain  "a  charter  for  the  National  Labor 
delations  Board  to  act  at  large  in  equalizing  disparities  of 
bargaining  power  between  employer  and  union." 

On  April  17,  1961,  the  Supreme  Court  in  a  series  of 
decisions  sweepingly  overruled  a  broad  panorama  of  Board 
doctrine  and  policy  by  which  *  *  *  appointees  had 
saddled  unauthorized  burdens  and  restrictions  on  unions.^- 
The  Moimtain  Pacific  doctrine,  which  the  Board  attempted 
to  justify  by  presuming  that  unions  "will  act  discrimina- 
torily"  in  administering  hiring  halls  and  union  shop  agree- 
ments was  set  aside.  Said  the  Court,  "if  hiring  halls  are  to 
be  subjected  to  regulation  that  is  less  selective  and  more 
pervasive  [than  Congress  enacted],  Congress,  not  the 
Board,  is  the  agency  to  do  it."  The  notorious  Broion-Olds 
dues-reimbursement  remedy,  wliich  the  Board  had  used  to 
coerce  virtually  every  union  in  the  country  to  comply  with 
its  illegal  Mountain  Pacific  standards,  was  set  aside  as 
"punitive  and  beyond  the  power  of  the  Board."  The  justi- 
fication which  the  Board  had  offered  was  that  whenever  an 

i2/7Tr  l,nrn1s  .fS  nnd  /65  v.  NLRB.  ?>fi5  TJ.S.  705  HOfiD  ;  Tfomi^fers  Local  357  v.  NLRB, 
.^fir.  V  S.  f!07  (Iflfili  :  Cnrprntrrs  find  Joivers,  Local  60  v.  NLRB,  365  U.S.  6.51  (1961)  ; 
NLRB  V.  News  Syndicate  Company,  Inc.,  36.5  U.S.  695    (196]). 
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unlawful  union  security  contract  was  in  effect  it  was  impos- 
sible to  tell  whether  union  members,  even  in  the  building 
trades,  had  paid  their  dues  voluntarily.  The  Supreme 
Court,  charterized  the  justification  as  untenable,  even 
coming  from  a  biased  source.  Said  the  Court:  '*It  would 
be  difKcult,  even  with  hostile  eyes,  to  read  the  history  of 
trade  unionism  except  in  terms  of  voluntary  association 
formed  to  meet  pressing  needs  in  a  complex  society." 

The  conclusion  is  inescapable  that  the  vast  policy  shift  which  began 
in  1953  reflected  the  new  members'  sympathy  vritli  antiunion  views 
more  extreme  than  Congress  had  been  willing  to  adopt  in  1947.  But 
the  committee  is  not  persuaded  that  this  reflected  an  intentional 
effort  to  distort  the  act,  or  to  subvert  congressional  policy.  Rather, 
it  believes  the  excesses  stemmed  from  failure  to  appreciate  the  limita- 
tions of  the  administration's  province  and  from  misconception  of  the 
significance  of  some  of  the  amendments,  reflecting  inadequate  appre- 
ciation of  their  relationship  to  the  statutory  scheme  as  a  whole. 
Illusti'ative  of  the  former  are  the  admissions  of  former  Chairman 
Farmer  and  Member  Rogers  that  the  motive  for  the  Board's  with- 
drawal from  a  large  area  of  the  field  in  July  1954,  was  not  budgetary 
but  rather  a  desire  of  the  new  members  to  ''assist  this  administration 
in  pulling  back  the  outer  reaches  of  Fedral  bureaucracy"  (102  Con- 
gressional Record  45H5.  See  also  Jenkins,  "The  NLRB's  New 
Thinking,"  address  before  the  Southwest  Area  Conference  on  Labor 
Rehitions,  ]\tay  lOGO.  p.  0)  and  former  Member  Jenkins  revealed  that 
in  the  Curtis  case  the  Board — 

had  two  objectives  in  mind  when  it  ruled  that  [minority  pick- 
eting for  recognition]  was  an  unfair  labor  practice:  (1) 
If  it  wasn't  against  the  law,  it  ought  to  be,  and  (2)  if  the 
Supreme  Court  of  the  United  States  overruled  us,  it  would 
at  least  bring  to  tlie  attention  of  Congress  a  loophole  in  the 
law  which  it  might  remedy  (hearings,  p.  897) . 

Illustrative  of  the  latter,  and  of  central  importance,  is  the  signifi- 
cance which  the  new  members  attached  to  the  addition  to  section  7 
of  the  language  recognizing  the  right  of  employees  to  "refrain  from" 
self -organization  and  collective  bargaining.  The  position  of  the  new 
members,  as  reflected  in  the  testimony  of  Thomas  E.  Shroyer,  counsel 
for  the  American  Retail  Federation,  was  that  the  effect  of  this  addition 
was  to  change  the  policy  of  the  law  from  one  of  government  encour- 
agement of  self -organization  and  collective  bargaining  to  one  of 
governmental  indifference  (hearings,  p.  — ). 

This  position  appears  to  overlool?:  the  preamble  to  the  act  in  which 
Congress  declared  that  the  United  States  is  not  indifl'erent  to  whether 
employees  join  unions.  The  preamble  states  explicitly  that  the  act 
IS  premiseci  upon  the  philosophy  that  nonunionization — individual 
bargaining — is  bad  not  only  for  tlie  employee  but  for  the  Ignited  States ; 
that  self -organization  and  collective  bargaining  is  good  for  the  Nation. 
Tbe  effect  of  treating  addition  of  the  "right  to  refrain"  from  joining 
unions  as  negating  encouragement  of  unionization  is  to  make  the 
declared  national  labor  policy  self-defeating.  Section  7  of  the  Wagner 
Art,  as  it  stood  without  the  "ri£?-ht  to  refrain"  langiiage  in  it,  neverthe- 
less recognized  and  protected  the  freedom  of  emploA'ees  not  to  join  a 
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union,  just  as  it  protected  freedom  to  join.  Thus,  it  was  settled  long 
before  1947  that  it  was  a  violation  of  rights  guaranteed  by  section  7 
for  an  emjjloyer  to  recognize  a  union  as  exclusive  bargaining  agent  if  it 
i-epresented  only  a  minority  of  the  employees,  or  to  compel  employees 
to  join  a  union  pursuant  to  a  closed  shop  contract,  which  did  not 
satisfy  the  requirement  of  the  proviso  to  section  8(3),  or  to  form  a 
compan}'  union.  These  holdings  were  necessarily  premised  on  the 
assumption  that  section  7's  guarantee  of  the  right  to  join  a  union 
comprehended  the  right  not  to  join.  Both  rights,  however,  were 
protected  only  against  the  type  and  source  of  restraint  against  which 
tlie  Wagner  Act  was  aimed,  that  is,  employer,  not  union,  coercion, 
domination,  and  discrimination. 

As  the  Supreme  Court  recently  observed  in  International  Ladies 
Garment  Workers  Union  v.  NLRB  (366  U.S.  731),  by  adding  section 
8(b)  (1)  (A)  Congress  prohibited : 

"unions  from  invading  the  rights  of  employees  under  section 
7  in  a  fashion  comparable  to  the  activities  of  employers 
prohibited  under  section  8(a)(1)."  (280  F.  2d,  at  620.)  It 
was  the  intent  of  Congress  to  impose  upon  unions  the  same 
restrictions  which  the  Wagner  Act  imposed  on  employers 
with  respect  to  violations  of  employee  rights. 

Equalization  of  the  section  8  restrictions  on  unions  witJi  tliose  on 
employers  made  appropriate  equally  explicit  mention  in  section  7  of 
that  aspect  of  self-organizational  freedom  against  wliich  union  viola- 
tions are  generally  aimed ;  namely,  the  right  to  ref I'ain.  Since  such 
mention,  however,  did  not  alter  the  substance  of  section  7,  reference  to 
the  right  to  refrain  did  not  warrant  expansion  of  the  new  restrictions 
upon  unions  beyond  the  bounds  marked  by  the  pi'ohibitions  themselves 
and  their  legislative  history.  This  indeed  was  the  predicate  of  the 
Supreme  Court's  decision  in  the  Curtis  case,  in  which  the  Board  was 
reversed  and  reprimanded  for  finding  in  the  "right  to  refrain"  justifi- 
cation for  construing  the  prohibition  of  restraint  and  coercion  to 
outlaw  strikes  and  picketing  for  organization  and  i-ecognition  which 
Congress  in  the  Taft-Hartley  Act  had  refused  to  il legalize. 

"While  the  committee  finds  no  evidence  that  the  misconceptions  of 
congressional  policy  wliich  were  responsible  for  the  shifts  in  Board 
doctrine  were  a  product  of  bad  faith,  it  does  believe  that  they  provide 
a  valuable  object  lesson  of  the  danger  of  predicating  appointment  to 
the  National  Labor  Relations  Board  upon  the  predilections  of  the 
nominees  for  the  A^iews  of  either  management  or  labor  rather  than 
upon  their  familiarity  with  this  highly  technical  field,  judicial  tem- 
perament and  recognition  of  the  importanxe  of  self-restraint  in  quasi- 
judicial  administration. 

One  of  the  chief  results  of  the  committee's  work  has  been  its 
heightened  appreciation  of  the  judicial  nature  of  the  Board's  task  of 
statutory  interpretation.  As  General  Counsel  Rothman  said,  quot- 
ing the  late  Judge  Learned  Hand.^^ 

I  do  not  see  that  there  is  any  difference  between  a  tribunal 
and  a  court.  Each  is  there  to  administer  a  law  impartially 
whatever  the  intent  means,  in  the  case  of  an  individual  or 
group.  What  can  the  difference  be  whether  it  hax^pens  to  be 


^  Hearings,  p.  1098. 
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a  judge  or  an  administrator?  The  poor  wretch  who  loses  is 
in  an  equally  bad  case  anyway.  [Italic  supplied.] 

Since  successful  administration  of  the  act  requires  of  the  adminis- 
trators botli  expertise  and  adherence  to  the  highest  judicial  stand- 
ards, it  is  up  to  Congress  to  see  to  it  that  these  posts  are  endowed 
with  sufficient  prestige,  security,  and  remuneration  to  attract  those 
best  qualified  by  training,  capacity,  and  judicial  temperament  to  fill 
them.  Only  when  the  importance  is  recognized  of  eliminating  parti- 
sanship, insofar  as  possible,  from  the  quasi-judicial  sphere,  as  from 
the  judicial  sphere,  will  we  have  attained  the  conditions  necessary  for 
successful  implementation  of  the  division  which  must  be  maintained 
between  legislative  and  administrative  function  in  the  complex  area 
of  regulating  and  controlling  conflicting  forces  in  the  Nation's  labor- 
manaaement  relations. 
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IX.  Changes  in  Rules  of  Practice 

The  subcommittee  was  very  much  impressed  with  the  cooperation 
it  received  from  the  Labor  Law  Section  of  the  American  Bar  Associa- 
tion which,  through  its  spokesman  before  the  committee.  Attorney 
Plato  Papps,  presented  a  program  for  improving  procedures  before 
the  Labor  Board  which  has  been  approved  by  the  ABA. 

The  subcommittee  urges  the  Labor  Board  to  implement  the  fol- 
lowing ABA  proposals,  which  have  been  ignored  much  too  long, 
with  the  least  delay : 

1.    ORAL  ARGUMENT 

Today  the  opportunity  to  present  oral  argument  before  the 
Board  is  being  limited  to  an  unwarranted  degree. 

The  Board  should  adopt  a  more  liberal  policy  in  granting 
requests  for  oral  argument  in  (R)  cases,  particularly  where  a 
Board  determination  in  a  specific  case  Avill  have  broad  reper- 
cussions and  may  immediately  and  substantially  affect  parties 
who  are  not  before  the  Board.  In  (C)  cases  a  request  for  oral 
argument  should  be  granted  as  a  matter  of  course  if  such  a 
request  (a)  is  made  in  writing,  (&)  is  specific  as  to  the  reasons 
and  necessity  for  oral  argument,  and  (c)  is  supported  by  a 
brief  which  meets  the  requirements  of  the  Board's  rules  and 
regulations. 

The  Board  should  designate  a  fixed  day  or  days  of  each 
week,  or  successive  alternate  weeks,  on  which  oral  argument 
will  be  scheduled  and  heard.  Prior  Board  practice  was  to 
schedule  oral  arguments  on  Tuesday  or  Thursday.  If  there 
were  not  a  sufficient  number  of  (C)  cases  to  fill  the  calendar, 
(R)  cases  were  added  to  the  calendar  on  a  (C)  case  hearing 
day.  This  practice  should  again  be  adopted. 

A  panel  of  Board  members  should  hear  oral  arguments 
unless  the  Board  on  its  own  motion  decides  to  sit  otherwise. 

2.   "USE    OF  ATTORNEYS   AS   HEARING   OFFICERS 

There  should  be  more  frequent  and  regular  assignment  and 
use  of  attorneys  as  hearing  officers. 
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In  making  this  suggestion,  we  do  not  imply  that  there  are 
not  employees  of  the  Board  without  legal  education,  training, 
and  experience  who  can  and  do  ]:)erform  creditably  as  hearing 
officers.  But  the  consensus  is  that,  in  balance,  hearing  offi- 
cers AA'ho  are  lawyers  generallj^  conduct  and  direct  a  hearing 
in  an  orderly,  effective  and  time-saving  manner,  with  a  re- 
sultant concise  record  that  more  clearly  and  accurately  shapes 
up  the  issues  and  arguments  with  which  the  parties  and  the 
Board  are  concerned. 

3.    SUGGESTED  CJIANGES  IN  BOARD  PRACTICES 

(A)  Field  procedures 

Manuals  and  circulars  interpreting  XLRB  field  procedures 
are  often  referred  to  by  the  personnel  in  the  regional  office  as 
dictating  policy  from  which  they  may  not  deviate. 

It  was  proposed  that  such  manuals  or  procedures  sliould 
be  made  known  to  the  public,  or  at  least  be  made  available 
uniformly  to  interested  parties  in  cases  where  they  apply. 

{B)  Reasons  for  dismissals 

Despite  the  Administrative  Procedure  Act  and  the  provi- 
sions of  the  Board's  rules,  the  reasons  given  for  dismissing 
charges,  petitions,  or  portions  thereof,  are  inadequate  and 
fail  to  meet  the  requirements.  The  practice  in  regard  to  giving 
any  notice  or  reason  in  regard  to  the  dismissal  of  portions 
of  charges  is  lax  and  not  uniform. 

{C)  Initiation  of 'proceedings 

The  practices  in  regard  to  the  burden  placed  on  charging 
parties  in  regard  to  furnishing  evidence,  witnesses,  and  legal 
theories  in  support  of  a  complaint  are  extremely  lacking  in 
uniformity.  The  public  should  be  given  uniform  treatment  in 
regard  to  the  procedure  for  establishing  a  case  which  war- 
rants a  complaint  and  equal  effort  on  the  part  of  field 
personnel  should  be  exerted  in  all  cases. 

(Z?)  Hearings  on  policymaMng  determinations 

The  Board  insists  that  its  decisional  policies  in  areas  such  as 
iurisdictional  standards  and  contract  bar  Dolicies  do  not  come 
within  the  rulemaking  requirements  of  the  Administrative 
Procedure  Act.  It  is  recommended  that  it  should  reconsider 
the  propriety  of  this  conclusion. 

In  any  case,  it  is  recommended  that  in  these  and  similar 
areas  (such  as  policies  regarding  craft  severance)  the  Board 
should  revive  and  expand  its  sometime  policy  of  holding, 
on  notice  to  the  public,  hearings  on  such  issues.  Any  inter- 
ested party  should  be  permitted  to  be  present  by  counsel  or 
otherwise,  and  present  its  position  on  these  and  similar 
crucial  issues,  in  advance  of  policy  detenninations  by  the 
Board.  These  problems  go  far  beyond  the  reach  of  indi- 
vidual cases  in  which  they  may  arise,  and  the  practical 
experience  of  business  and  union  representatives  on  such 
issues  should  be  given  great  weight  in  determining  Board 
policy. 
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4.      SUGGESTED      CHANGES — BOARD      RULES      REGARDIXG      EXCEP' 
TIONS  TO  INTERMEDIATE  REPORT 

The  Board's  rules  provide : 

"Exceptions  to  the  record  and  proceeding;: 

"Section  102.46.  Exceptions  or  supporting  briefs:  time  to 
file:  service  on  parties;  extension  of  time;  effect  of  failure  to 
include  matter  in  exceptions;  oral  arguments.- — (a)  Within 
20  days  or  within  such  further  period  as  the  Board  may  allow 
from  the  date  of  the  service  of  the  order  transferring  the  case 
to  the  Board,  pursuant  to  section  102.45,  any  party  may  (in 
accordance  with  section  10(c)  of  the  Act  and  section  102.113 
and  section  102.114  of  these  rules)  filed  with  the  Board  in 
AVashington,  D.C.,  seven  copies  of  a  statemtuit  in  writing 
setting  forth  exceptions  to  the  intermediate  report  and  recom- 
mended order  or  to  any  other  pai't  of  the  record  or  proceed- 
ings (including  rulings  upon  all  motions  or  objections), 
together  with  seven  copies  of  a  brief  in  support  of  said  excep- 
tions and  immediately  upon  such  filing  copies  shall  be  served 
on  each  of  the  other  parties;  and  any  party  may,  within  the 
same  period,  file  seven  copies  of  a  brief  in  support  of  the 
intermediate  report  and  recommended  order.  Copies  of  such 
exceptions  and  briefs  shall  immediately  be  served  on  each  of 
the  otlier  parties.  Statements  of  exceptions  and  briefs  shall 
designate  by  precise  citation  of  page  and  line  the  portions 
of  the  record  relied  upon.  Upon  special  leave  of  the  Board, 
any  party  may  file  a  reply  brief  upon  such  terms  as  the 
Board  ma}'  impose.  Requests  for  such  leave  or  for  extension 
of  the  time  in  which  to  file  exceptions  or  briefs  under  author- 
ity of  this  section  shall  be  in  writing  and  copies  thereof  shall 
be  im.mediately  served  on  each  of  the  other  parties  *  *  *. 

"(b)  Xo  matter  not  included  in  a  statement  of  exceptions 
may  thereafter  be  urged  before  the  Board,  or  in  any  further 
proceedings." 

In  our  view  this  results  in  difficult  situations  where  one 
party  has  received  a  partially  favorable  intermediate  report 
and  would  not  except  to  the  unfavorable  portion  unless  the 
other  party  filed  exceptions  to  the  portion  of  the  report  un- 
favorable to  it.  It  is  therefoi'e  suggested  that  an  alternative 
rule  be  drafted  which  woukl  remove  the  necessity  of  filing 
exceptions  which  one  party  might  not  file  if  the  other  ac- 
cepted the  report  as  rendered. 

The  Board  has  been  inconsistent  in  exercising  its  discretion 
to  review  an  intermediate  report  in  the  absence  of  exceptions 
which  accord  with  its  rules. 

Where  one  party  appeals  from  an  adverse  decision,  some 
jurisdi("tions  permit  the  other  extra  time  for  the  filing  of 
addi<-ional  assignments  of  error.  Thus,  the  Civil  Practice 
Act  of  T^ew  York  provides  (sec.  578-a)  : 

"In  any  action  or  proceedin.?  where  an  appeal  is  taken  the 
party  upon  which  the  notice  of  appeal  is  served  must  sei^ve  a 
notice  of  anneal  within  ten  davs  after  such  service  or  within 
the  time  otherwise  provided  by  law,  which  ever  is  longer." 
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The  present  provisions  of  section  102.46  of  the  Board's 
rules  refer  to  exceptions  to  the  intermediate  report  and 
briefs  in  support  thereof  as  if  the  report  were  usually  entirely 
favorable  or  unfavorable  to  a  given  party.  This  is  far  from 
the  fact.  Thus,  the  trial  examiner  may  find  violations  of 
section  8(a)  (5)  or  8(b)  (A)  and  dismiss  allegations  of  section 
8(a)  (3)  or  8(b)  (1)  (A)  violations.  Conversely,  he  may  find 
8(a)  (1)  and  (3)  violations  and  dismiss  an  alleged  8(a)(5). 
Frequently  an  employer  will  accept  the  latter,  and  the  union 
the  same,  unless  the  union  excepts  to  the  8(a)  (5)  dismissal, 
in  which  case  the  employer  will  want  to  except  to  the  viola- 
tions found.  A  similar  sithation  exists  where  section 
8(a)  (1)  (A)  is  found.  The  filing  of  exceptions  to  the  8(a)  (1) 
and  (3)  or  8(b)  (1)  (A)  findings  now  required  by  the  rules  to 
preserve  the  respondent's  position  is  now  conducive  to  avoid- 
ing unnecessary  litigation.  Because  of  the  nature  of  labor 
litigation,  the  usual  device  of  inquiring  of  your  opponent  as 
to  his  intentions  is  not  practical. 

The  rules  could  be  amended  by  inserting  after  the  words 
"exceptions  to  the  intermediate   rejiort  and  recommended 
order''  the  words:  "or  any  portion  thereof,''  and  end  with 
the  words  "shall  be  served  on  each  of  the  other  parties."        • 
Xew  sentences  could  then  be  added  to  read : 

"Any  partj^  upon  whom  such  exceptions  and  brief  are 
served  may  within  the  time  provided  for  the  filing  of  excep- 
tions and  brief  or  within  10  days  of  such  service,  whichever 
is  tlie  longer,  likewise  file  and  serve  exceptions  to  any  portion 
of  t]ie  intermediate  report  and  recommended  order,  together 
with  a  brief  in  support  of  such  exceptions  and  of  any  portion 
of  the  intermediate  report  to  which  exceptions  have  been 
filed  by  another  party.  Any  party  on  whom  such  exceptions 
or  brief  have  been  served  may  within  7  days  file  seven  copies 
of  a  brief  in  support  of  any  portion  of  the  intermediate  report 
iind  proposed  order  to  which  such  exceptions  refer." 

In  conclusion,  we  are  happy  to  have  been  given  this  oppor- 
tunit}^  to  express  our  views,  and  if  there  are  any  questions 
from  the  members  of  the  committee  we  shall  attempt  to 
answer  them.  .,., 

X.  Organization  and  Management  of  the  Board 

This  subcommittee  and  its  staff  have  studied  at  considerable  length 
the  recommendations  for  improving  organization  and  management  of 
the  National  Labor  Relations  Board  made  by  INIcKinsey  &  Co.,  Inc., 
a  private  management  consultant  firm  hired  by  the  Board  in  1950. 

The  subcommittee  strongly  urges  that  the  recommendations 
made  in  the  im?3artial  report  conducted  by  McKinsey  &  Co.,  Inc., 
be  implemented  by  the  Board  without  delay. 

The  subcommittee  acknowledges  that  on  the  basis  of  testimony  of 
Board  officials  and  through  investigation  by  the  subcommittee  staff, 
many  of  the  shortcomings  described  in  the  McKinsev  &  Co.,  Inc., 
report  already  have  been  dealt  with  by  the  present  Board  and  by 
the  previous  Chairman. 
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However,  the  investigation  has  disclosed  that  inuch  more  needs  to 
be  done  in  eliminating  a  great  deal  of  wasted  elfort  by  Board  em- 
])loyees,  eliminating  a  great  deal  of  the  redtape  which  contributes 
considerably  to  long  delays,  and  inspiring  among  the  Board  employees 
a  greater  degree  of  urgency  in  the  performance  of  tlicir  respective 
duties. 

The  subcommittee  has  included  the  entire  McKinsey  &  Co.,  Inc., 
report  in  the  third  volume  of  its  proceedings.  It  is  a  serious  indict- 
ment against  the  Board's  organization  and  management  during  the 
period  under  study  in  1958-59.  Throughout  its  198  pages,  this  re- 
])ort  cites  glaring  examples  of  how  an  agency  can  become  involved 
in  ''bureaucratic  procedures"  to  the  extent  that  the  basic  usefulness 
of  the  agency  is  most  seriously  impaired.  This  careful  study  of  the 
Board's  organization  and  management  demonstrates  most  effectively, 
in  the  subcommittee's  opinion,  why  public  confidence  toward  the 
National  Labor  Relations  Board  has  been  deteriorating. 

The  subcommittee  commends  tJie  Board  for  ordering  this  impartial 
study  at  its  own  expense  in  an  effort  to  pinpoint  short cominirs  in  its 
s'-ructure,  but  unless  the  Board's  deficiencies  exposed  in  the  McKinsey 
report  are  corrected  wnth  the  least  amount  of  delay,  the  taxpayers' 
money  will  have  been  wasted  and  yet  another  document  will  have 
been  added  to  the  Board's  already  voluminous  files. 

There  can  be  no  question,  after  reading  the  McKinsey  &  Co., 
report,  that  widespread  deficiencies — and  in  some  instances  total  lack 
of  standards — for  individual  employees  have  contributed  vastly  to 
the  delays  attested  to  before  this  subcommittee. 

The  subcommittee  was  particularly  disturbed  with  disclosui-es  in 
the  McKinsey  &  Co.,  Inc.,  report  that  both  the  Board  and  General 
Counsel  have  followed  a  policy  of  assmning  all  final  responsibility 
in  Washington,  giving  field  officials  virtually  no  discretion  in  the  face 
of  a  steadily  mounting  caseload  in  Washington.  This  report  leaves 
no  doubt  that  one  of  the  greatest  causes  of  prolonged  delays  within 
this  agency  is  the  fact  that  practically  every  decision,  minor  as  it 
may  be,  virtually  must  first  be  cleared  in  the  Washington  office. 
Continuation  of  such  a  lack  of  confidence  in  regional  personnel,  it 
would  appear  to  the  subcommittee,  is  intolerable. 

The  McKinsey  &  Co.,  Inc.,  report  clearly  demonstrated  the  need 
for  a  greater  degree  of  decentralization  of  Board  operations  from  the 
Washington  office  to  the  regional  levels.  The  subcommittee  fully 
concurs  with  this  conclusion. 

XI.  Conclusion 

This  subcommittee  has  worked  diligently  in  a  sincere  effort  to  re- 
view the  operations  of  the  National  Labor  Relations  Board  with  the 
hope  that  through  this  study,  we  might  provide  guidelines  which  will 
help  make  this  vital  agency  a  more  effective  forum  through  which 
both  labor  and  management  can  find  equitable  relief  for  the  problems 
w^hich  are  bound  to  arise  in  a  Nation  dedicated  to  the  concept  of  a 
free  economy. 

The  subcommittee  sincerely  regrets  that  industrv  did  not  take  a 
more  active  participation  in  "this  study.  This  subcommittee  went  to 
considerable  effort  to  solicit  the  views  of  l>oth  industry  and  labor 
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with  the  hope  that  through  such  an  exchange  of  ideas,  the  Nation 
woukl  benefit.  Labor's  spokesman  described  at  great  length  the  short- 
comings which  they  believe  had  impaired  the  eii'ectiveness  of  the 
Labor  Board.  Their  views  have  been  thoroughly  reflected  in  tliis  re- 
port. Tlie  subcommittee  would  be  just  as  anxious  to  reflect  any  griev- 
ances that  industry  wanted  to  register,  had  the  spokesmen  for 
American  industry  presented  these  views  to  the  body. 

Perhaps  the  brief  statement  presented  to  the  Committee  by  the 
National  Association  of  Manufacturers  reflects  an  attitude  from  which 
one  could  only  conclude  that  this  responsible  spokesman  for  industry 
believes  the  Board's  activities  should  be  sharply  curtailed  and  the 
bulk  of  our  Nation's  labor  problems  should  be  resolved  in  the  courts. 

The  nam's  conclusion  follows : 

Since  its  inception,  the  National  Labor  Relations  Board  has 
been  the  hub  of  continuing  controversy.  Over  the  years  seri- 
ous questions  have  been  raised  in  and  out  of  Congress  as  to 
the  fairness  of  its  decisions  as  well  as  to  the  fullness  of  its 
acceptance  of  the  national  policies  which  the  Congress  has 
made  repeated  and  good  faith  efloi-ts  to  make  clear.  In  too 
many  instances,  boycotts  and  coercive  picketing  for  example, 
the  NLRB  has  adopted  legalistic  interpertations  which 
have  applied  narrowly  the  broad  policies  declared  by 
Congress,  thus  frustrating  the  congressional  purpose  and  sub- 
tracting from  the  protections  provided  to  employees,  em- 
j)loyers,  and  the  public. 

The  25-year  record  of  bitter  charges  and  counter  charges 
as  to  the  essential  fairness  of  Labor  Board  adjudications,  we 
submit,  should  be  sufficient  to  demonstrate  the  necessity  of 
further  congressional  action  to  assure  fair  administration  of 
law.  We  urge,  therefore,  that  this  committee  give  serious 
consideration  to  limiting  the  functions  of  the  National  Labor 
Relations  Board  to  conducting  representation  elections  and 
prosecuting  unfair  labor  practice  cases  and  eliminate  entirely 
the  Board's  judicial  function,  vesting  this  function  in  the 
district  courts  of  the  United  States.  Such  a  separation  of  func- 
tions has  much  to  commend  it.  Certainly  it  would  result  in 
a  higher  degree  of  stability  and  certainty  as  opposed  to  the 
present  confusion  and  litigation  born  of  uncertainty.  ]More 
importantly,  however,  such  a  separatioji  of  functions  is  con- 
sistent with  our  constitutional  traditions  and  would  go  far 
to  restore  public  confidence  that  our  laws  are  fairly  admin- 
istered and  impartially  applied. 

This  subcommittee  does  not  share  the  NAM's  pessimism  regai'diiig 
the  Labor  Board's  ability  to  resolve  labor  disputes.  On  the  contrary, 
we  feel  it  Avould  indeed  be  a  serious  retreat  in  effective  labor-m.anage- 
ment  relations  to  seriously  suggest  that  the  Labor  Board  be<;'ome  a 
mere  referee  in  representation  elections  and  prosecutor  of  unfair  labor 
practice  cases. 

For  the  Nation  to  disperse  national  labor  policy  among  186  Federal 
district  courts  with  each  interpreting  the  complex  nature  of  labor- 
management  relations  in  its  manner,  could  indeed  lead  to  a 
.national  catastrophe. 


■5 


2251 

Ours  is  not  a  pastoral  society.  The  economy  of  tliis  Republic  is 
so  intertwined  that  to  have  186  labor-management  standards  could 
well  pi'ovide  the  greatest  menace  to  a  free  economy.  Our  current 
strength  as  a  nation  stems  from  the  indisputable  fact  that  over  the 
past  25  years,  50  States,  with  varying  attitudes  and  standards,  have 
been  welded  into  a  single  economic  unit  by  a  national  labor  policy. 
This,  perhaps  more  so  than  any  other  factor,  has  helped  distinguisii 
our  prosperous  and  free  Republic  from  all  other  social  orders  in  the 
free  world  today. 

The  late  Senator  Robert  Taft,  coauthor  of  the  Labor-Management 
Relations  Act  of  1947,  recognized  the  necessity  for  uniformity  in  na- 
tional labor  policy  and  confined  liimself  to  rewriting  the  rules  of  the 
National  Labor  Relations  Board  rather  than  delegate  its  judicial 
functions  to  district  courts. 

This  committee  feels  the  National  Labor  Relations  Board  can  l)e- 
come  an  effective  instrument  for  implementing  national  labor  policv. 

The  study  conducted  by  this  committee  has  uncovered  many  prob- 
lems which  have  impaired  the  full  effectiveness  of  the  Labor  Board. 
We  feel  this  study  has  provided  an  excellent  opportunity  for  Congress 
to  appraise  the  operations  of  the  Labor  Board.  We  hope  th.at  next 
year.  Congress  will  make  a  diligent  effort  to  correct  those  shortcomings 
which  are  inherent  in  existing  law  and  require  legislative  action. 

President  Kennedy  recognized  the  problems  created  in  labor-man- 
agement relations  by  prolonged  delays  inherent  in  an  ever-increasing 
caseload  being  handled  by  the  Board.  It  is  regrettable  that  Re- 
organization Plan  No.  5  of  1961  was  rejected  by  Congress.  It  is  our 
hope  that  the  problems  described  to  this  subcommittee  will  help  to 
emphasize  the  need  for  approval  by  Congress  of  the  President's 
proposal. 

ITowever,  it  is  the  conclusion  of  the  subcommittee  that  the  National 
Lal)or  Relations  Board  should  implement  the  recommendations  of  the 
subcommittee  on  all  those  matters  which  need  no  legislative  action 
with  the  least  possible  delay. 

This  committee  believes  that  if  the  Ignited  States  is  to  experience 
tliQ  economic  growth  so  vital  to  the  survival  of  oUr  economy,  labor- 
management  strife  must  be  held  to  a  minimum.  This  subcommittee 
believes  that  an  effective  forum  before  which  both  management  and 
labor  can  get  speedy,  effective,  and  equitable  adjudication  of  their 
respective  grievances  is  the  best  guarantee  for  the  survival  of  free 
enterprise.  The  National  Labor  Relations  Board  must  provide  such 
a  forum.  . 

It  is  our  hope,  that  the  National  Labor  Relations  Board  will  make 
every  effort  to  impress  on  all  of  its  employees  the  need  for  a  spirit  of 
urgency  in  their  daily  dealings  witli  problems  which  affect  labor- 
management  relations.  Every  delay  caused  by  a  single  employee,  a 
group  of  employees,  or  the  Board  members  themselves,  has  a  serious 
impact  on  the  economy  of  our  Nation. 

It  is  the  hope  of  the  committee  to  continue  periodic  reviews  of  the 
Labor  Board's  activities.  The  legislative  branch  of  Government  has 
a  responsibility  to  ovei'see  the  operations  of  agencies  it  creates.  The 
subcommittee  is  happy  to  report  tliat  fiom  all  indications  coming  to 
tne  attention  of  the  chairman,  from  practically  eterv  section  of  the 
Nation,  considerable  improvements  have  been  detected  in  Labor  Board 
operations  at  the  regional  level  since  this  study  began. 
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MINORITY  VIEWS 

At  the  outset  of  the  subcommittee  hearings,  it  was  announced  by 
the  subcommittee  chairman  that  the  hearings  on  the  National  Labor 
Relations  Board  would  be  in  the  nature  of  a  scholarly  study  of  the 
Board's  operations.  All  members  of  the  subcommittee  were  in  agree- 
ment that  a  study  of  this  type  would  be  worthwhile  and  could  pos- 
sibly lead  to  some  improvement  in  the  Board's  operations.  However, 
as  the  hearings  progressed,  it  became  apparent  that  the  primary 
.purpose  of  the  hearings  was  not  to  make  an  objective  study  but 
rather  to  furnish  a  forum  from  which  the  so-called  Eisenhower  board, 
which  directed  the  National  Labor  Relations  Board  from  1953  to 
1960,  could  be  castigated  and  condemned.  Consequently,  a  majority 
of  the  witnesses  appearing  before  the  subcommittee  testified  at  great 
length  that  the  Eisenhower  board  was  biased  and  prejudiced  and 
that  is  grossl}^  misinterpi'eted  the  law. 

It  is  not  unusual  for  testimony  of  this  type  to  be  slanted  and 
bitterly  partisan.  Moreover,  it  is  not  too  surprising  that  all  oppor- 
tunity for  a  careful  evaluation  of  the  testimony  was  soon  buried  under 
an  a-\'alanche  of  facts,  fiction,  hearsay,  statistics,  innuendo,  mis- 
statements, and  inaccuracies.  Therefore,  no  useful  purpose  can  now 
be  served  by  an  exhaustive  examination  of  the  record  or  a  point-by- 
point  evaluation  of  the  charges  and  countercharges.  However,  it 
IS  important  to  identify  the  objectives  which  the  complaining  parties 
hope  to  accomplish  behind  this  smokescreen  of  charges. 

Unquestionably,  their  long-range  objective  is  the  repeal  of  Taft- 
Hartley  Act  or,  at  least  its  emasculation  through  amendment.  How- 
ever, as  this  will  take  time  to  accomplish,  their  immediate  ol^jective 
is  to  set  the  stage  for  a  dramatic  change  in  policy  and  interpretation 
of  the  law  by  the  present  Kennedy  board.  What  they  want  in  the  way 
of  change  has  been  clearly  set  forth  in  their  testimony. 

First,  they  would  like  to  see  unions  certified  as  collective  bargaining 
representatives  merely  on  the  basis  of  a  card  check.  The  present 
method  of  ordering  secret  elections  to  determine  this  important 
question  would  be  scrapped.  Also,  if  an  employer  refuses  to  enter  into 
a  contract  within  GO  days,  a  contract  containing  basic  provisions 
would  be  declared  to  be  in  force.  This,  of  course,  completely  negates 
section  8(d)  of  the  Taft-Hartley  Act  which  states : 

*  *  *  to  bargain  collectively  is  the  performance  of  the 
mutual  obligation  of  the  employer  and  the  representative  of 
the  employees  to  m.eet  at  reasonable  times  and  confer  in  good 
faith  with  resjiect  to  wages,  hours,  and  other  terms  and 
conditions  of  emplovment.  or  the  negotiation  of  an  agree- 
ment, or  any  question  arising  thereunder,  and  the  execu- 
tion of  a  written  contract  incorporating  any  agreement 
reached  if  requested  by  either  party,  but  such  obligation  does 
not  com]oel  either  part}^  to  agree  to  a  proposal  or  require  the 
making  of  a  concession. 

Next,  the  so-called  free  speech  proviso  of  the  Taft-Hartley  Act, 
which  states  that  the  expressing  of  views,  arguments,  or  opinions, 
shall  not  constitute  an  unfair  labor  practice  unless  thev  contain  a 
threat  of  reprisal  or  force  or  promise  of  benefit,  would  be  modified 
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or  repealed.  Thus,  the  employer's  rioht  to  talk  to  his  employees 
about  this  important  subject,  especially  at  the  time  they  are  being- 
organized,  would  be  drastically  restricted  or  abolished  altogether. 
Finally,  on  the  gromids  that  it  is  national  policy  to  encourage  the 
practice  of  collective  bargaining,  eA^erything  possible  would  be  done 
to  help  unions  Avin  elections  and  to  insure  that  employees  become  and 
remain  members  of  unions.  This,  of  course,  Avould  contravene  the 
provision  in  section  7  of  the  Taft-Hartley  Act  which  states  that : 

Employees  shall  have  the  riglit  to  self-organization  to 
form,  join,  or  assist  labor  organizations,  to  bargain  collec- 
tively thi-ough  representatives  of  their  own  choosing,  and  to 
engage  in  other  concerted  activities  for  the  pur]:»ose  of  collec- 
tive bargaining  or  other  mutual  aid  or  protection,  ai^d  sltaJl 
also  have  the  right  to  refrain  from  any  or  all  of  such  activities 
*  *  *.  [Emphasis  added.] 

Significantly,  a  dramatic  summarization  was  provided  by  David  E. 
Feller,  general  counsel.  Industrial  Union  Department.  AFL-CIO, 
when,  in  reply  to  Congressman  Roosevelt's  question,  "Why  don't 
you  say  what  you  really  want,"  he  stated,  "Then  I  would  say,  simply 
repeal  Taft-Hartley  and  go  back  to  the  Wagner  Act." 

Unfortunately,  this  attitude  denotes  a  massive  indifference  to  the 
fact  that  should  this  happen  i1:~^'0uld  mean  a  return  to  the  days  when 
there  were  no  union  unfair  labor  practices,  the  closed  shop  Avas  legal, 
secondary  boycotts  and  strikes  and  picketing  resulting  from  jurisdic- 
tional disputes  were  permitted,  and  employees  did  not  have  the  right 
to  refrain  from  concerted  activities.  Also,  in  those  days  there  Avas 
an  absence  of  fundamental  guarantees  of  justice,  such  as  the  separa- 
tion of  prosecuting  and  judicial  functions,  and  the  Board  decisions 
Avere  controlled  by  subordinate  officials  rather  than  Board  members. 

Inasmuch  as  the  Taft-PTartley  Act  was  passed  in  an  effort  to  elimi- 
nate these  serious  inequities  and  to  separate  the  General  Counsel  and 
the  prosecutive  functions  from  the  Board,  one  would  ho]-)e  that  the 
old  law,  Avhich  was  so  unfair,  and  its  adminstration  b}-  the  Board, 
which  was  so  biased  and  prejudicecl,  would  be  gone  forcA'er.  More- 
OA^er.  as  the  Advisory  Panel  on  Labor-lNfanagement  Relations  Law 
stated  in  its  report  to  the  Senate  Committee  on  Labor  and  Public 
Welfare — 

*  *  *  although  proceedings  befoi-e  the  NLRB  are  under- 
taken in  the  public  intei^est,  since  1947  they  have  also  been 
concerned  with  the  vindication  of  essentially  private  rights. 
The  Board  is  no  longer  charged  solely  with  promoting  the 
spread  of  labor  unions  and  collective  barcraining.  It  is 
largely  an  rimpire  engaged  in  enforcing  established  rules  first 
against  one  party  and  then  against  the  other  *  *  *. 

And  most  Americans  would  a^-ree  with  Mr.  Gerard  Reilly,  a  former 
member  of  the  National  Labor  Relations  Board,  when  he  stated  : 

It  is  somewhat  startling,  therefore,  today  to  discoA^er  that 
in  certain  important  quarters  the  discredited  and  retro<Tres- 
sive  notion  that  prosecuting,  investigation,  and  judicial 
functions  should  again  be  the  responsibility  of  the  Board 
itself  still  lingers. 

85-167 — 74 — pt.  2 74 
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As  we  have  seen,  however,  this  discredited  and  retrogressive  notion 
does  still  linger.  Moreover,  and  what  is  even  more  disquieting,  one 
of  its  advocates  is  none  other  than  the  present  executive  secretary  of 
the  National  Labor  Kelations  Board,  Ogden  Fields.  In  his  testimony 
before  this  subcommittee,  Mr.  Fields  stated : 

I  will  say  now  that  I  have  witnessed  the  relationship  of  the 
General  Counsel  and  the  Board  under  the  Wagner  Act,  where 
the  General  Counsel  of  the  Board  was  an  employee  of  the 
Board.  I  have  immediately  experienced  the  relationship  of 
general  counsels  with  the  Board  under  the  Taft-Hartley  Act. 
Then  it  appeared  to  me — this  is  my  personal  opinion — that 
the  former  system  where  the  General  Counsel  was  an  em- 
ployee lent  itself  to  more  coordination  and  to  a  greater  degree 
of  reflection  of  the  tone  that  the  Board  set.  I  think  under 
the  present  statute  there  are  tAvo  separate  tones.  There 
may  be  the  judicial  tone  of  the  Board  limited  to  the  judicial 
]ihases  of  its  own  work,  and  the  General  Counsel  may  through 
his  own  mode  of  operation,  his  own  personality,  reflect  a 
different  tone  in  the  field. 

Mr.  Fields  also  stated : 

From  my  experience  this  idea  of  having  a  separate  prose- 
cutor and  judge,  that  theory  I  don't  think  is  very  valid. 

We  do  not  believe  that  the  American  public  will  ever  knowingly 
permit  a  return  to  the  Wagner  Act  with  all  its  inequities  and  deficien- 
cies. It  is  still  too  early  to  determine  how  far  the  Kennedy  board  will 
go  in  this  direction  by  amending  the  law  through  adverse  interpreta- 
tion and  rulino-.  However,  the  fact  that  hearings  of  this  type  have 
been  conducted  and  suggestions  of  this  type  have  been  advanced  in 
an  obvious  effort  to  influence  the  new  Board  and  prepare  the  way  for 
parti!^ian  changes,  raises  the  danger  flag.  Today,  as  in  its  early  days, 
the  Board  is  again  viewed  as  a  pawn  whose  sole  fu^iction  is  to  ad- 
minister the  law  in  a  manner  beneficial  to  the  labor  unions.  A  change 
in  administration  signaled  a  change  in  Board  members.  This,  in 
turn,  may  well  result  in  the  advocated  changes  in  policy  and  intei-- 
pre<"ation  of  the  law. 

Commonsense  dictates  that  a  fundamental  revision  in  the  present 
law  must  be  made  so  that  the  administration  of  our  basic  Inlior  law 
will  l^e  placed  bevond  partisan  pressures  and  influences.  Tliis  can 
only  be  accomplished  by  assio-uing  the  Board's  unfair  labor  practice 
decisional  functions  to  the  U.S.  district  courts.^  TTnder  the  present 
conditions,  only  the  courts  can  withstand  the  pres'^ures  which  cause 
evcessf^s  in  administration  and  drastic  fluctuations  in  the  interpreta- 
tion of  the  law.  Certainly,  this  revision  is  needed  and  is  long  overdue. 

Clare  E.   Hoff:max. 
John  M.  Ashbrook. 


1  Ti'Tip  15.  lOfil,  TPport  of  the  Arnfriofin  B'lr  Assopintlon's  Sppolal  Committpp  rnnoprnins 
trnns^pr  n^  _viri<'V<-t'(m  ov<^r  i'iifi;r  lal'or  pnotlops  to  T'.S.  disti-ir't  ooiirts.  Also  see  Hoover 
CommissionMaroh  lOoo,  "Task  Force  Report  on  Legal  Services  and  Procedures." 
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SEPARATE  VIEWS  OF  CONGRESS^rAN  ROMAN  C. 

pucixsKi,  cpiair:man 

As  cliairman  of  this  subcommittee,  I  wish  to  take  this  opportunity 
to  express  my  sincere  tlianks  to  the  members  of  the  subcommittee  who 
have  iriven  so  much  of  their  time  and  effort  to  complete  this  study 
of  the  National  Labor  Relations  Board  under  extremely  difiicult 
conditions. 

The  House  Committee  on  Education  and  Labor,  whose  chairman  is 
tlic  ITonoT-able  Adam  (\  I'owell  and  under  whose  direction  this  sub- 
committee has  been  authorized,  has  handled  a  tremendous  volume  of 
major  legislation  throughout  this  entire  session  of  Congress  in  an  at- 
tempt to  resolve  problems  in  the  field  of  labor  and  education.  The 
.main  committee  during  this  session  has  dealt  with  major  legislation 
effecting  amendments  to  the  Fair  Labor  Standards  Act  and  many 
other  proposals  in  the  field  of  labor  management  relations.  The  cori- 
mittee  has  also  spent  a  great  deal  of  time  in  trying  to  evolve  legisla- 
tion wliich  would  meet  the  problem  of  education  in  this  country  at 
all  levels. 

The  time  required  of  all  members  to  serve  on  the  respective  sub- 
coinmittees  and  to  participate  in  meetings  of  the  full  committee  is 
overwhelming.  Yet.  despite  the  participation  of  all  the  members  of 
this  subcommittee  in  other  subcommittees,  we  were  able  to  conduct 
this  study  of  the  National  Labor  Relations  Board. 

To  do  this  required  a  great  deal  of  sacrifice,  and  the  fact  that  this 
study  has  been  completed  in  a  most  exhaustive  manner  is  a  reflection 
on  the  deep  concern  that  members  of  tliis  subcommittee  have  over 
matters  affecting  labor-management  relations  in  this  country,  and 
their  sincere  dedication  toAvard  trying  to  evolve  suggestions  which 
would  reduce  labor-management  strife  to  a  minimum. 

I  am  most  grateful  to  all  the  members  of  the  comm.ittee  who,  de- 
spite the  tremendous  press  of  other  duties,  faithfully  attended  the 
hearings  and  participated  in  the  discussions. 

I  am  particularly  grateful  to  Congressmen  GrEin  and  Ashbrook 
who  at  great  personal  sacrifice  attended  practically  all  of  the  hearings 
in  an  effort  to  assure  that  the  minority  views  would  be  represented 
during  the  course  of  these  proceedings. 

At  the  outset  of  this  study  I  had  announced  that  it  was  mv  purpose 
to  conduct  a  fail-  and  impartial  analysis  of  the  National  Labor  Rela- 
tions; Board.  While  I  regret  that  the  rei)resentatives  of  industry  did 
■not  participate  to  a  greater  degree  in  these  liearings,  the  record  will 
sliovv'  that  all  members  of  the  minority  on  this  committee  and  the 
minoiiry  counsel  were  given  full  opportunity  to  cross-examine  at 
length  spokcvSmen  who  had  ]5 resented  labor's  grievances  and  observa- 
tions regarding  the  National  Labor  Relations  Board. 
•  The  record  will  further  show  that  this  studv  has  been  conducted 
in  a  genuinely  impartial  manner.  If  the  majoritv  views  of  this  com- 
mittee reflect  to  a  greater  degree  complaints  made  by  representatives 
of  organized  labor,  it  is  only  because  the  spokesmen  for  these  groups 
took  the  time  to  bring  their  views  before  this  committee. 

It  has  been  my  desire  ever  since  I  was  elected  to  Congress  to  help 
make  the  National  Labor  Relations  Board  a  truly  effective,  impartial 
agency  before  which  both  employers  and  workers  could  find  speedy 
relief  for  their  respective  grievances.  I  have  stated  throughout  my 
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career  in  Congress  that  the  National  Labor  Relations  Board  is  per- 
haps the  most  important  single  agency  of  Government  because  it 
affects  the  earning  capacity  of  the  working  people  of  this  country, 
on  the  one  hand,  and  the  ability  to  make  a  profit  by  those  who  would 
invest  in  industry,  on  the  other  hand.  I  am  convinced  that  when 
we  reach  that  stage  in  our  endeavor  where  both  labor  and  industry 
can  fairly  and  equitably  resolve  their  differences  in  an  orderly  manner 
before  the  National  Labor  Relations  Board,  we  vrill  be  able  to  avoid 
unnecessaiy  strikes  and  work  stoppages  which,  by  the  very  nature  of 
things,  adversely  affect  both  the  employer  and  the  people  who  work 
for  him. 

I  strongly  believe  that  a  strike  is  perhaps  the  greatest  waste  of 
human  i-esources,  and  it  is  with  this  thought  in  mind  that  I  have  tried 
to  conduct  this  study  in  a  manner  which  would  provide  sound  and 
vv^orkable  guidelines  for  an  effective  National  Labor  Relations  Board, 
partial  only  to  the  best  interests  of  the  American  people. 

I  am  sure  that  there  will  be  those  on  both  sides  who  will  debate 
the  recommendations  of  this  committee.  The  right  to  disagree  is  per- 
haps the  cornerstone  of  our  free  economic  system.  It  has  been  my  de- 
sire as  chairman  to  help  provide  the  ground  rules  under  which  the 
rights  of  the  worker  and  the  rights  of  his  employer  could  be  resolved 
in  an  atmosphere  of  justice. 

The  very  complex  nature  of  labor-management  relations  requires 
a  continuous  study  of  the  problems  which  arise  as  our  economy  changes 
and  new  concepts  are  developed. 

I  believe  the  committee  has  made  an  excellent  start  toward  helping 
the  National  Labor  Relations  Board  become  a  more  effective  agency 
of  Government.  It  is  my  sincere  hope  that  this  subcommittee  will  con- 
tinue to  be  charged  with  the  responsibility  of  overseeing  the  operations 
of  the  Board.  The  NLRB  is  a  creature  of  Congress,  and  I  believe  it 
is  the  duty  of  the  legislative  branch  of  Government  to  conduct  periodic 
checks  to  see  that  this  agency  is  discharging  the  responsibility  vested 
in  it  by  an  act  of  congress. 

ROMAX  C.  PUCIXSKT, 

Chainnan^  Suh committee  on  the  National  Labor  Relatiotis  Board. 

SEPARATE  VIEWS  OF  HON.  ROBERT  P.  GRIFFIN 

I  find  myself  in  agreement  with  most  of  the  points  made  by  my 
minority  colleagues.  However,  I  should  like  to  indicate  my  opinion 
that  the  hearings  conducted  by  the  subcommittee  were  useful  and 
could  serve  as  the  basis  for  some  constructive  legislation. 

The  Board  has  been  severly  criticized  for  long  delays  in  processing 
and  deciding  cases.  Delay  by  the  Board  in  case  handling  has  been  a 
problem  since  its  inception. 

In  1959,  the  Congress  took  note  of  the  heavy  caseload  burdening 
the  NLRB  and  authorized  the  Board  to  delegate  the  handling  of 
representation  (R)  cases  to  its  regional  directions.  Section  3(b)  of 
the  Labor-Management  Relations  Act  of  1947,  as  amended  by  the 
1959  act  (Landrum-Griffin)  provides  as  follows: 

The  Board  is  also  authorized  to  delegate  to  its  regional 
directors  its  powers  under  section  9  to  determine  the  unit 
appropriate   for  the  purpose   of  collective  bargaining,  to 
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investigate  and  provide  for  hearings,  and  determine  whethor 
a  question  of  representation  exists,  and  to  direct  an  election 
or  take  a  secret  ballot  imder  subsection  (c)  or  (e)  of  section  9 
and  certify  the  results  thereof,  except  that  upon  the  filing  of 
a  request  therefor  with  the  Board  b}-  any  interested  person, 
the  Board  may  review  any  action  of  a  regional  director 
delegated  to  him  under  this  paragraph,  but  such  a  review 
shall  not,  unless  specifically  ordered  by  the  Board,  operate  as 
a  stay  of  any  action  taken  by  the  regionl  director. 

Unfortunately,  the  Board  did  not  see  fit  to  exercise  the  authority 
granted  in  September,  1959,  by  Congress  until  May  15,  1961,  nearly 
2  years  later.  At  the  time  of  the  hearings,  which  were  held  in  ^lay 
and  June  of  1961,  there  had  been  little  opportunity  to  evaluate  or 
determine  the  impact  of  the  Board  delegation.  However,  since  the 
Board  has  actually  delegated  a  major  portion  of  its  work  with  respect 
to  rejirosentation  matters,  it  should  be  reasonable  to  assume  that  its 
liaiulliug  of  unfair  labor  practice  cases  will  now  be  speeded  up 
significantly. 

In  testimony  before  the  subcommittee,  the  executive  secretary  of 
the  NLEB  estimated  that  about  600  petitions  for  Board  review  of 
rej^resentation  cases  decided  at  the  regional  director  level  will  be 
fded  in  fiscal  year  1962  and  that  Board  review  will  probably  be  granted 
in  only  about  60  cases  (or  10  percent).  This  estimate  is  very  sig- 
nificant in  light  of  the  fact  that  the  Board,  itself,  processed  and  de- 
cided 2.172  representation  cases  in  fiscal  year  1961.  Accordingly,  it 
should  be  reasonable  to  expect  that  the  representation  caseload  to  be 
ha7idled  in  fiscal  year  1962  by  the  Board  will  be  reduced,  as  a  result 
of  t  lie  1959  Lal)or  Eeform  Art,  by  about  2,112  cases. 

^Miile  I  am  reluctant,  as  an  outsider,  to  venture  into  the  area  of 
providing  counsel  regarding  the  internal  operations  of  the  Board,  I 
liave  been  impressed,  after  listeninir  to  many  hours  of  testimony, 
by  suggestions  that  the  Board  should  consider  some  internal  reforms 
which  coidd  help  significantly  in  expediting  case  handling.  For 
example,  the  Advisory  Board  on  Labor-Management  Relations  Law, 
in  its  report  dated  February  2,  1960,  suffoested  that  up  to  13  percent 
of  the  time  of  each  Board  member  could  be  saved  if  the  Board  would 
confine  itself  to  the  role  of  an  adjudicatory  tribunal  and  eliminate 
by  delegation  a  number  and  variety  of  time-consuming  executive  and 
administrative  chores. 

T^nfortunately,  instead  of  moving  in  that  direction,  it  appears  that 
the  new  Board  may  be  bent  upon  resuming  administrative  functions 
which  the  former,  or  so-called  Eisenhower  Board,  had  relinquished. 
For  example,  the  new  Board  has  announced  that  it  will  review  all 
hiriuixs,  firin.Q-s,  transfers,  and  disciDlinary  actions  taken  with  resi-ject 
to  7-egio7ial  directors.  Ex^^erience  has  amplv  demonstrated  that  this 
is  one  of  the  areas  in  which  time-consuming  disputes  can  flare  up 
betAvoen  the  Board  and  the  General  Counsel. 

In  the  hearings  it  was  learned  that  as  many  as  15  persons  usually 
participate  in  a  Boai'd  conferen("e  whVh  lead«;  to  a  decision  made  by 
the  five-mnn  Board.  One  wonders  whether  the  particinn+ion  of  so 
many  people  in  the  actual  decisionmaking  process  is  justified.  From 
the  vantage  point  of  an  outsider,  it  would  appear  that  such  a  system 
probably  encourages   prolonged   and   umiecessary    discussions;    but 
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worse,  in  my  opinion,  it  could  well  bhmt  the  responsibility  and  initia- 
tive of  individual  Board  members  in  the  decisionmaking  process. 

I  believe  the  Board  should  consider  adopting  a  procedure  whereby 
the  task  of  writing  the  decision  in  a  particular  case  is  assigned  to  one 
Board  member.  As  is  the  practice  in  many  appellate  courts,  the 
Board  member  writing  the  opinion  would  sign  it  and  then  circulate 
it  among  the  other  Board  members  who  would  be  permitted,  witliin 
a  limited  period  of  time,  to  provide  concurring  or  dissenting  views. 

"WHiile  it  is  obvious  that  the  Board  cannot  listen  to  oral  argument  in 
every  case  presented,  in  my  view,  it  is  essential  to  the  administration 
of  justice  that  the  Board  take  time  to  hear  oral  argument  in  at  least 
the  truly  important  and  leading  cases. 

One  legislative  amendment  could  provide  some  needed  assistance 
in  further  expediting  the  processing  of  representation  cases.  At  the 
present  time  section  9(c)  (1)  of  the  Taft-Hartley  Act  provides  that  a 
hearing  oflicer  in  a  representation  proceeding  shall  make  no  recom- 
mendations with  respect  thereto.  This  statutory  prohibition  is  im- 
practical and  requires  a  duplication  of  effort  in  the  regionnl  office 
now  that  the  processing  of  repi'esentation  cases  has  been  delegated 
to  regional  directors.  Accordingly,  I  concur  in  the  recomm(='ndation 
that  the  statute  should  be  amended  to  remove  this  prohibition. 

During  the  hearings,  a  great  deal  of  the  testimoiiy  revolved  around 
the  role  and  the  power  of  the  General  Counsel.  Under  the  present 
law,  if  the  General  Counsel  decides  that  an  unfair  labor  ]n'actice 
comiilaint  shall  not  issue,  the  complaining  party  has  no  recourse. 

Wheii  a  complaining  party  is  unable  to  get  the  county  prosecutor 
to  take  action  on  a  criminal  charge,  ordinarily  the  complainant  at 
least  has  recourse  to  the  civil  courts  to  pursue  a  civil  remedy.  But 
in  that  large  area  of  the  labor-management  law  which  has  b(^en  pre- 
empted and  placed  exclusively  in  the  hands  of  the  InLEB  artd  the 
General  Counsel,  a  litigant  is  at  the  mercy  of  the  General  Counsel 
who  is  not  even  required  by  law  to  provide  reason  or  justification  for 
refusing  to  issue  a  com]ilaint. 

In  many  cases  the  General  Counsel  refuses  to  issue  a  complaint 
because,  after  investigation,  it  appears  that  there  is  insufficient  evi- 
dence to  support  the  charge.  However,  in  some  cases,  a  complaint 
is  refused  because  the  General  Counsel  concludes  that,  as  a  mutter 
of  law,  the  facts,  as  charged,  do  not  constitute  a  violation  of  the  act, 
In  such  a  circumstance,  an  arbitrary  ruling  by  the  General  Counsel 
can  serve  to  deter  a  litigant  from  ever  obtaining  a  judicial  determina- 
tion on  an  im]iortant  point  of  law. 

At  this  point,  I  wish  to  make  clear  that  it  is  not  my  purpose  to  be 
critical  of  Rnj  individual  who  holds,  or  has  held,  the  office  of  General 
Counsel;  nevertheless,  I  am  among  those  who  are  concerned  that  too 
much  i^ower,  which  can  be  exercised  arbitrarily,  has  been  vested  in 
the  General  Counsel. 

In  my  opinion,  it  would  not  make  s'^nse  to  provide  for  a  review  by 
the  Board  from  such  rulings  by  the  General  Comisel.  The.  Board  is 
already  overburdened.  Furthemore,  that  ai)proach  would  defeat  the 
purpose  of  an  important  Taft-Hartley  reform  by  casting  the  Board 
once  a.Q'ain  in  the  role  of  prosecutor  as  well  as  judge  and  jury. 

Instead,  T  suggest  that  the  law  be  changed  to  permit  a  charging 
partv  to  seek  review  in  the  ^impropriate  Federal  district  court  when 
the  General  Counsel  refuses  to  issue  a  complaint. 
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The  suggestion  has  been  advanced  that  sections  10(j)  and  10(1)  of 
tlie  Taft-Hartley  Act  should  be  rewritten  and  combined.  I  do  not 
agree.  Section  10(1)  noAv  provides  for  mandatory  injunctive  relief 
against  secondary  boycotts.  A  considerable  body  of  judicial  law  has 
been  laboriously  developed  to  implement  this  important  remedy 
which  is  available  to  protect  the  public  and  innocent  third  parties. 

If  the  Board  has  not  satisfactorily  or  sufficiently  exercised  its  dis- 
cretionary power  under  section  10  (j ) — and  I  believe  there  is  room  for 
some  comj^laint — then  I  would  suggest  that  section  10(j)  be  amended. 
However,  section  10  (1)  should  not  be  disturbed. 

One  of  the  most  critical  and  important  functions  performed  by  the 
NLRB  under  the  Labor-Management  Eelations  Act  is  to  determine 
the  scope  and  dimensions  of  each  "bargaining  unit"  unless  there  is 
agreement  amount  the  parties.  Importantly,  the  fredom  of  choice 
actually  available  to  employees  (whether  they  desire  to  be  represented 
by  one  union  or  another  union,  or  by  no  union)  can  be  and  often  is 
significantly  affected  by  the  Board's  determiation  as  to  the  size  and 
scope  of  a  bargaining  unit. 

In  some  instances,  it  is  my  view  that  the  Board  has  actually  deprived 
employees  of  any  realistic  freedom  of  choice — a  result  hardlj'  foreseen 
or  intended  by  Congress. 

Consider  the  following  situation : 

When  a  union  seeks  to  organize  the  employes  of  a  large  corporation 
which  operates  a  number  of  plants  in  different  locations,  the  Board 
has  generally  held  that  each  plant  is  a  separate  "bargaining  unit". 
The  organizing  union  can  obtain  recognition  and  bargaining  rights 
in  a  single  plant  once  it  has  obtained  majority  support,  in  a  single 
]ilant.  The  imion  need  not  wait  until  it  cnn  demonstrate  majority 
support  in  a  companywide  election  througliout  all  of  the  company's 
plants.  This  ruling  is  reasonable  and  makes  sense. 

However,  the  Board  has  ruled,  in  effect,  that  once  that  particular 
union  has  won  recognition  in  each  or  a  number  of  the  company's 
plants  and  then  bargains  on  a  companywide  or  multiplant  basis, 
the  employees  in  each  such  plant  are  thereafter  "frozen"  into  a  com- 
panywide or  multiplant  bargaining  unit — which  has  the  practical 
effect  of  also  "freezing"  the  employees  into  that  particular  union. 
Thereafter,  a  majority  of  employees  in  a  single  plant,  as  a  practical 
matter,  cannot  vote  the  union  out  or  shift  to  another  union. 

I  am  confident  that  this  result  has  been  encouraged  by  strong  pres- 
sures from  some  international  unions  as  well  as  large  corporations. 
In  many  instances,  the  effect  of  the  Board's  rulings  had  been,  not  only 
to  deprive  the  employees  in  a  single  plant  of  their  freedom  of  choice 
with  respect  to  union  representation,  but  also  to  deprive  them,  in 
large  measure,  of  local  autonomy  in  the  running  of  the  affairs  of  their 
local  nnion. 

This  line  of  decisions  by  the  Board  is  particularly  indefensible,  it 
spems  to  me,  as  it  has  been  applied  to  skilled  or  craft  workers  of  a 
multiplant  employer.  Section  9(b)  of  the  Taft-Hartley  Act  provides 
that : 

*  *  *  the  Board  shall  decide  in  each  case  whether,  in  order 
to  assure  to  employees  the  fullest  freedom  in  exercising  the 
ricrhts  guaranteed  by  this  Act,  the  unit  appropriate  for  the 
purposes  of  collective  bargaining  shall  be  the  employer  unit. 
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craft  unit,  plant  unit,  or  subdivision  thereof :  Provided^  That 
the  Board  shall  not  *  *  *  ["2)  Decide  that  any  craft  unit  is 
inaq)pro2)riate  for  such  'purposes  on  the  ground  that  a  different 
unit  has  been  established  by  a  prior  Board  determination^ 
unless  a  tnajority  of  the  employees  in  the  proposed  craft  unit 
vote  against  separable  repn^esentation. 

Notwithstanding  this  language,  the  Board  has  dismissed  peti- 
tions filed  by  craft  or  skilled  trade  unions  when  they  have  sought 
to  represent  separate  units  of  craft  employees  at  single  plants  of  a 
manufacturing  company.^  The  Board  held  that  the  craft  emplo.yees 
could  not  be  severed  from  an  existing  company  wide  unit  of  production 
and  maintenance  employees  on  the  basis  that  a  history  of  collective 
bargaining  on  a  companywide  basis  had  obliterated  previously  exist- 
ing single  plant  units  based  on  Board  certifications. 

I  cannot  square  the  Board's  ruling  with  the  intent  of  Congress 
indicated  by  the  statutory  language  quoted  above  which  was  particu- 
larly and  deliberately  championed  by  Senator  Taft  to  encourage 
separate  craft  units  where  desired. 

An  amendment  to  the  existing  law,  which  is  very  clear,  should  not 
be  needed.  However,  if  the  freedom  of  choice  which  Congress  in- 
tended for  employees  is  to  be  given  effect,  perhaps  it  will  be  necessary 
to  enact  more  legislation. 

Egbert  P.  Griffin'. 


1  General  Motors  Corp.,  42  LRRM  1143. 


49.  (Source:  American  Bar  Association,  Section  on  Labor  Rela- 
tions Law,  in  Proceedings  1961,  St.  Louis,  Missouri.  Chicago,  111., 
American  Bar  Center  [1961]) 


VIEWS  AND  RECOMMENDATIONS  OF  MEMBERS  OF 
SPECIAL  COMMITTEE  CONCERNING  TRANSFER  OF 
JURISDICTION  OVER  UNFAIR  LABOR  PRACTICES  TO 
UNITED  STxiTES  DISTRICT  COURTS 

Introduction 

Pursuant  to  a  Senate  resolution  adopted  February  11. 1959,  there  was 
established  an  "Advisory  Panel  on  Labor-Mana2:ement  Relations  Law 
to  the  Senate  Committee  on  Labor  and  Public  "Welfare."  Under  date 
of  Januar\^  15,  1960,  the  Advisory  Panel  submitted  a  report  on  the 
"Organization  and  Procedure  of  the  National  Labor  Relations 
Board,"  ^  in  which  it  pointed  out  three  "major  weaknesses"  in  the  pres- 
ent National  Labor  Relations  Act:  (1)  the  long  delays  involved  in 
contested  N.L.R.B.  proceedings,  (2)  the  "institutional  approach"  in 
the  decision  of  cases,  "which  tends  to  substitute  bureaucratic  red  tape 
for  the  personal  participation  and  responsibility  of  N.L.R.B.  mem- 
bers," and  (3)  hampered  administration  arising  from  the  "repeated 
controversies  between  the  Board  and  General  Counsel."  While  rec- 
ognizing that  the  logic  of  its  obser^-ations  on  these  subjects  might  be 
regarded  as  calling  "for  abolition  of  the  Board  in  favor  of  judicial 
determination  of  contested  issues"  in  unfair  labor  practice  cases,  the 
Advisory  Panel  rejected  this  solution  and  recommended  as  rectifying 
measures  certain  procedural  and  organizational  changes  and  sub- 
stitution of  an  "Administrator"  for  the  General  Counsel. 

At  the  1960  midwinter  meeting  of  the  American  Bar  Association,  the 
Council  of  the  Section  of  Labor  Relations  Law  authorized  appoint- 
ment of  a  Special  Committee  of  membere  of  the  Council  to  study  the 
recommendations  of  the  Advisory  Panel  and  to  re]:>ort  thereon.  The 
Special  Committee,  appointed  by  the  Chairman  of  the  Council,  con- 
cluded from  its  study  that  the  Advisory  Panel  recommendations  in 
general  would  result  in  some  improvement  in  the  administration  of 
the  Act,  but  that  they  would  fall  short  of  eliminating  the  wealvuesses 
at  which  they  were  aimed.  Some  membei's  of  the  Special  Committee 
were  of  the  opinion  that  there  also  were  other  weaknesses,  equally  im- 
portant, which  would  not  be  affected,  and  that  transfer  of  jurisdiction 
over  unfair  labor  practice  cases  to  the  courts  offered  tlie  only  reason- 
able prospect  of  effective  solution  of  all  the  problems.  The  Special 
Committee  therefore  was  continued  in  existence  to  study  the  question 
whether  original  jui'isdiction  over  unfair  labor  practice  cases  should 
be  transferred  to  the  courts. 


1  Sen.  Doc.  No.  81,  86th  Cong.,  2nd  Sess. 
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The  members  of  the  Special  Committee  are  divided  on  the  question. 
Members  Morse  and  Plant  are  of  the  opinion  that  the  existing  case  load 
is  simply  too  great  for  any  single  agency  to  handle,  and  that  for  this 
and  other  reasons  which  they  regard  as  important,  original  jurisdic- 
tion of  unfair  labor  practice  cases  should  be  transferred  to  the  United 
States  District  Courts.  Members  Glushien  and  Smoot  are  of  the  opin- 
ion that  the  transfer  of  jurisdiction  would  result  in  even  more  delay, 
that  the  proposal  ignores  many  important  competitive  considerations 
and,  in  any  event,  is  premature  at  this  stace. 

More  particularly,  the  views  of  the  several  members  of  the  Special 
Committee  are  as  follows : 

Views  atid  Recommendations  of  Members  Morse  and  Plant 


"Wearinesses  and  Inadequacy  of  Present  Procedures  for 
Adjudication  of  Unfair  Labor  Practices 

The  basic  problems  which  have  arisen  in  the  administration  of  the 
Act  fall  into  three  major  categories:  (1)  the  intolerable  delays  which 
exist  in  the  processing  of  cases  before  the  Boai'd,  (2)  the  serious 
inadequacies  of  the  decisionmaking  process  as  it  has  been  developed 
by  the  Board,-  and  (3)  the  difficulties  arising  from  the  present  divi- 
sion of  jurisdiction  between  the  Board  and  the  courts. 

A.  The  Delays  in  Processing  Cases  he  fore  the  Board 

From  the  very  outset  of  the  Board's  existence,  delay  in  the  proces- 
sing of  cases  lias  hindered  the  granting  of  effective  relief  under  the 
Act.  The  Second  Annual  Eeport  of  the  Board,  covering  the  period  in 
which  the  Act  Avas  declared  constitutional  and  the  effective  work  of  the 
Board  began,  noted  in  its  Introduction  that  the  Agency  had  been  in- 
undated by  charges  and  petitions  in  numbers  far  greater  than  it  could 
handle  and  that  its  backlog  was  increasing  "at  a  nalarming  rate."  The 
problem  has  further  intensified  with  the  passing  years.  As  the  Board's 
Executive  Secretary  recently  testified  before  the  so-called  Pucinski 
Subcommittee,  the  "notorious  problem  of  delay  in  the  issuan.-'e  of  its 
decisions  is,  of  course,  the  most  aggravating  problem  the  Board  has."  ^ 

The  Advisory  Panel  in  its  Keport  dated  January  15,  1960,  noted 
(p.  10)  : 

In  the  fiscal  year  1958  the  N.L.R.B.  closed  7,2^9  unfair  labor  prac- 
tice cases.  Eighty-eight  percent  were  disposed  of  in  the  regional  oflices 
through  dismissal,  withdrawal  or  settlement.  Complaints  were  issued 
in  12  percent.  Seven  percent  required  an  intermediate  report  by  a  trial 
examiner.  Five-and-a-half  percent  went  all  the  way  to  Board  decisions. 
The  average  time  between  the  filing  of  the  complaint  and  the  trial 
examiner's  re]:)ort  was  approximately  230  days.  The  Board  itself  took 
an  average  of  235  additional  days  to  render  its  decision,  making  a  total 
of  465  days  in  cases  going  to  the  Board.  Fu.rthermore,  Boai-d  orders 
carry  no  immediate  legal  sanction.  An  additional  period  of  378  days  is 

^Npilher  th(>  friticism  of  present  administrative  nmctlce,  nor  the  proposals  made  herein 
for  trnnsfer  of  iurisdietion,  are  intended  as  personal  critieism  of  the  members  of  the  Board 
and  its  General  Counsel.  It  is  the  malfunction  inherent  in  th?  system  of  administrntion  of 
t!ie  Act  which  is  the  subject  of  this  memorandum's  condemnation,  and  not  the  administra- 
tor's themselves. 

5  Statement  by  Osrden  W.  Field«.  Executive  Secretary  of  the  Board  before  a  Subcommittee 
of  the  House  Committee  on  Education  and  Labor,  May  S,  1961. 
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required  to  ol^tain  court  decree  endorsii>fr  or  settings  aside  the  N.L.R.B. 
order,  making  it  almost  21/0  years  from  the  unfair  labor  practice  until 
an  eti'ective  remedy  is  granted. 

Few,  if  any,  students  of  the  problem  would  cont(>st  the  conclusion 
that  under  present  procedures  the  Boai-d  in  many  instances  fails  to 
provide  a  forum  where  decisions  are  reached  before  they  are  of  only 
academic  inteiest  to  the  litigants.  These  delays  in  case  handling  do 
not  constitute  a  mere  irritajit  to  litigants  before  the  Board.  A  plaintiff 
bringing  a  tort  or  contract  action  may  tind  a  wait  of  years  before  final 
decision  on  his  claim  to  be  an  inconvenience  but  not  a  barrier  to 
eventual  satisfaction  of  his  claim.  But  the  very  nature  of  the  conduct 
dealt  with  by  the  National  Labor  Relations  Act  in  most  instances 
makes  quick  resolution  of  the  issues  essential  to  the  procurement  of 
effertive  relief.  An  employer  whose  plant  is  shut  down  by  illegal 
pivk(>tiiig,  or  a  union  whose  organizational  drive  is  crippled  bv  the 
di?charge  of  its  leaders,  must  have  prompt  relief  if  it  is  to  bo  more  than 
of  mere  academic  interest. 

B.  The  Serious  Inadequacies  of  the  Decisio'n-M akwg  Process  as  De- 
veloped hy  the  Board 

The  second  basic  problem  is  the  manner  (as  separated  from  the  time 
consumed)  in  which  cases  are  adjudicated  by  the  Board.  This  problem 
stems  from  the  inadequacies  and  gross  faults  of  decision-making 
processes  either  inherent  in  administrative  procedure  or  de^•eloped  by 
the  Board. 

Criticism  of  the  methods  utilized  and,  in  some  cases,  especially  de- 
A'ised  by  the  Board  for  the  processing  of  cases  arose  almost  from  the 
effective  date  of  the  N.'L.R.A.  The  criticism  reached  a  climax  in  19-1:7 
Avhen  Congress  was  considering  amendments  to  the  original  Wagner 
Act  and  was  particularly  directed  to  the  absence  of  fundamental 
guaranties  of  justice,  such  as  the  separation  of  prosecuting  and  judi- 
cial functions  and  the  control  of  decisions  by  subordinate  officials, 
rather  than  Board  members.  As  a  result  of  the  criticism,  numerous 
changes  were  made  in  the  administration  of  the  Act  by  the  lOiT  amend- 
ments. Those  incUided  an  increase  in  the  number  of  Board  members, 
separation  from  the  Board  of  the  prosecution  functions  of  the  General 
Coimsel  and  elimination  of  the  "Review  Section"  which,  in  particular, 
was  criticized  by  the  Congress. 

The  history  of  Board  action  under  tlie  revised  procedures,  h.owever, 
has  given  no  evidence  that  the  basic  faults  of  the  Board's  decision- 
making practices  have  been  cured.  The  Advisory  Panel's  Report  em- 
pliasizes  in  particular  the  repeated  controversies  between  the  Board 
and  the  General  Counsel  "which  have  hampered  the  aclministi-ation 
of  the  Act,"  and  the  institutional  approach  in  the  decision  of  cases 
"which  tends  to  substitute  bureaucratic  red  tape  for  the  personal  par- 
ticipation and  respoTTsibility  of  the  N'.L.R.B.  members." 

Removal  of  the  "Review  Section"  which,  under  the  Wagner  Act, 
was  accused  by  the  Congress  of  having  virtually  taken  over  the 
decision-making  functions  of  the  Board  Members,  and  its  replace- 
ment by  Legal  Assistants  designed  to  function  as  law  clerks  to  each 
iudividual  Board  Member,  patently  has  not  succeeded  in  solving  the 
problem  of  enabling  the  Board  Members  personally  to  judge  each  case. 
Each  ]\rember's  staff  of  Legal  Assistants  has  tended  to  grow  (now 
numbering  in  excess  of  twenty  per  Member),  until  each  in  effect  has  a 
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"Eeview  Section"  of  his  own.  The  development  of  these  staffs,  each 
complete  with  supervisors  and  internal  organizational  structures,  has 
been  necessitated  by  the  continuing  increase  in  the  work-load  of  the 
Board.  But  the  inescapable  fact  remains  that  the  present  structure  of 
the  Board  insulates  the  individual  Board  Member  from  the  cases  com- 
ing before  him  for  decision.  Equally  inescapable  is  the  fact  that,  well- 
meaning  and  well-intentioned  as  the  members  of  the  Board  may  be, 
the  inability  of  a  litigant  to  obtain  a  prompt  decision  made  by  the 
Boai'd  Members  themselves  will  remain  so  long  as  the  present  admin- 
istrative set-up  and  case  load  exists.  A  swift,  personal  decision  by  the 
Board  Members,  and  not  their  subordinates,  simply  cannot  be  ob- 
tained when  five  Board  Members  are  confronted  by  thousands  of  cases 
to  decide  each  year. 

C .  Problems  Arising  from  the  Present  Division  of  Jurisdiction  hetween 
the  Board  and  the  District  Courts. 

The  third  problem  is  one  inherent  in  the  division  of  jurisdiction  for 
which  the  present  law  provides. 

It  frequently  is  not  clear  to  an  injured  party  whether  he  should 
proceed  before  the  Board  upon  the  theory  that  an  unfair  labor  prac- 
tice has  been  committed  or  sliould  proceed  before  a  court  upon  the 
tlieory  that  there  has  been  a  breach  of  contract  or  otlier  actionable 
wrong.  The  ansAver  to  his  problem  may  very  well  depend  upon  what 
the  facts  ultimately  are  found  to  be.  Whichever  course  he  adopts,  he 
risks  loss  of  his  case  upon  tlie  ground  that  he  has  chosen  tlie  wT'ong 
theory  and  forum.  lie  does  not  avoid  this  risk  by  proceeding  botli  be- 
fore the  Board  and  in  court,  for  each  may  bow  out  to  the  other.  In 
short,  he  cannot,  in  a  single  proceeding,  obtain  all  the  relief  to  which 
any  possible  theory  may  entitle  him, 

A  somewhat  similar  difficulty  arises  in  connection  with  unfair  lab^or 
practices  under  Section  8(b)  (4).  By  viitue  of  Section  303  of  the  Taft- 
Harley  Act,  an  injured  party  is  entitled  to  recover  his  damages. 
However,  he  cannot  obtain  both  preventive  relief  and  damages  in  a 
single  proceeding;  he  must  look  to  the  Board  for  preventive  relief  and 
to  a  court  for  his  damages.  Fui-thermore,  he  must  not  be  surprised  if 
the  Board  and  the  court,  although  dealing  with  the  same  case,  reach 
diametricallv  opposite  results.  See,  e.g.,  N.L.R.B.  v.  Deena  Artivare., 
Inc.,  198  F.  2d  645  (C.A.  6th)  ;  United  Brick  Workers  v.  Deena  Art- 
icare.  Inc.,  198  F.  2d  639  (C.A.  6th). 

The  foregoing  is  suggestive  of  the  archaic  past  with  its  mutually  ex- 
clusive common  law  forms  of  action  and  its  division  of  powei-  between 
courts  of  law  and  courts  of  equity.  It  is  a  basir»  tenet  of  our  modern 
legal  system  that  an  injured  party  should  be  able,  in  a  single  proceed- 
ing, to  obtain  all  the  relief,  of  whatever  nature,  to  which  he  may  be 
entitled  on  any  theory. 

Proposals  for  Internal  Reoeoanization  of  Board  Procedures  and 

Methods 

In  recognition  of  the  weaknesses  inherent  in  existing  Board  prac- 
tices, various  suggestions  have  been  made  for  changes  in  Board  prac- 
tice and  procedures  with  the  ol)ject  of  strengthening  the  enforcement 
of  the  Act.  It  is  not  the  purpose  of  this  memorandum  to  examine  those 
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siijigevstioiis  in  detail,  but  an  analysis  of  that  approach  to  the  problem 
{i.e.,  by  internal  changes  in  the  agency)  will  aid  in  evaluating  the  mer- 
its of  the  proposal  to  transfer  to  the  courts  jurisdiction  over  unfair 
labor  practice  cases. 

A.  Recomynendatlons  of  the  Adnsoinj  Panel 

The  Advisory  Panel  has  made  a  number  of  recommendations  for 
internal  adjustments  in  the  structure  of  the  Board  and  its  relationship 
to  t lie  General  Counsel,  intended  to  reduce  delay  in  case  handling  and 
I'estrict  the  institutional  as  contrasted  to  personal  apprtiach  to  deci- 
sion making  by  the  agency.  Witli  '-espect  to  representation  cases,  the 
Panel  roconnnended  that  contested  I'opresentation  cases  be  ivferi-ed  to 
a  trial  examiner  from  a  special  panel,  who  Avould  be  empowered  to  (1) 
direct  an  immediate  election  if  he  found  no  difficult  or  important 
question  that  sliould  be  decided  by  the  Board  before  the  election  in 
order  to  avoid  substantial  prejudice  to  a  party,  or  (2)  report  the  case 
to  the  Board  with  his  recommendations,  if  he  found  that  such  a  ques- 
tion was  present,  or  (3)  dismiss  the  petition.  The  action  of  the  trial 
examiner  would  be  subject  to  review  by  the  Board,  but  the  review 
would  not  delay  the  holding  of  an  election  under  alternative  (1). 

With  respect  to  charges  of  unfair  labor  practices,  the  Panel  recom- 
mends that  interlocutory  relief  be  made  available  in  all  appropriate 
unfair  labor  practice  cases,  that  less  detail  be  required  of  the  trial 
examiner's  intermediate  report,  that  the  losing  party  have  the  option  of 
treating  an  examiner's  intermediate  report  as  a  Board  decision,  and 
that  nnappealed  Board  orders  be  treated  as  court  decrees. 

With  7-espect  to  the  decision-making  process  in  general,  the  Panel 
reconnnends  that : 

(a)  an  "Administrator"  should  be  substituted  for  the  present 
Gonei'al  Counsel : 

(b)  there  should  be  limited  Board  review  of  the  Administra- 
tor's decisions  declining  to  issue  complaints  or  dismissing  repre- 
sentation petitions ; 

(c)  the  enforcement  of  Board  orders  should  be  obligatory 
without  administrative  negotiations ;  and 

(d)  attorneys  appointed  by  the  Administrator  should  handle 
all  litigation  involving  enforcement  or  defense  of  Board  orders 
in  accordance  with  the  legal  theories  and  administrative  policies 
of  the  Board. 

These  organizational  changes,  the  Panel  asserts,  would  relieve  Board 
^Members  of  duties  which  currently  consume  13  per  cent  of  their  time,* 
hence  would  enable  Members  to  reduce  the  number  of  their  legal  assist- 
ants and  to  give  personal  attention  to,  and  have  personal  responsibility^ 
for,  all  the  decisions  in  which  they  participate. 

B.  Proredvral  Changes  Instituted  hy  General  Counsel  Rotlnnan 
The  General  Counsel  of  the  Board  in  recent  years  has  instituted  a 

number  of  procedural  changes  to  speed  up  case  handling.  Chief  among 
these  has  been  the  establishment  of  various  time  limits  for  completion 
of  case  handling  stages  by  the  Regional  Offices  of  the  Board.  Thus 
within  30  days  following  the  filing  of  a  charge,  the  charge  nuist  be 

*  Panol  Report  p.  5. 
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investigated ;  witliin  45  days  following  filing  of  the  charge,  a  complaint 
must  be  issued  or  the  case  dismissed.^ 

C.  Delegation  of  Authority 

Delegation  of  decisional  authority  by  the  Board  to  subordinate  of- 
ficials has  been  suggested  in  the  past  and,  in  part,  has  now  become  an 
accomplished  fact.  Such  delegation  has  been  viewed  b}'  its  supporters 
as  an  effective  device  to  reduce  the  time  lag  in  the  decisional  process. 
Proposals  in  this  area  have  taken  a  number  of  forms. 

Meviber  Jenkins'  Profosals :  During  his  recent  term  as  Board  Mem- 
ber, Joseph  A.  Jenkins  supported  a  number  of  suggestions  for  im- 
provements in  Board  procedure  through  greater  reliance  on  action  at 
lower  agency  levels.  These  included  a  pi-oposal  that  many  Intermediate 
Reports  need  not  be  closely  examined,  that  it  was  not  necessary  to 
digest  the  record  in  each  case  (the  present  practice  of  the  Board),  and 
that  many  cases  which  raise  settled  questions  of  law  should  be  decided 
summarily. 

The  Landis  Report:  James  M.  Landis,  in  his  Report  on  Regidatoiy 
Agencies,  submitted  December  21,  1960,  to  President-Elect  Kennedy, 
devoted  most  of  his  criticism  with  reference  to  the  National  Labor 
Relations  Board  to  the  conflicts  and  division  of  administrative  respon- 
sibility between  the  General  Counsel  and  the  Board.*^  According  to  Isiv. 
Landis,  the  preferable  solution  to  this  problem  would  be  unification  of 
all  administrative  responsibility  in  the  Board,  rather  than  revision 
of  the  title  and  duties  of  the  General  Counsel  as  recommended  by  the 
Advisory  Panel.  As  a  genei-al  i-ecommendation  to  expedite  case  handl- 
ing, the  Report  (p.  85)  called  for  reorganization  of  the  Board  by 
"providing  for  the  delegation  to  panels  of  (Board)  members,  single 
(Board)  members,  hearing  examiners  or  boards  of  employees  for  final 
detennination  all  adjudicatory  matters  subject  only  to  discretionary 
review  by  the  (Board)  en  hanc  on  petition  by  a  partv  in  interest.'' 

Delegation  of  Authority  in  Representatio^i  Cose:  The  Landrum 
Griffin  amendments  to  the  Act  provided,  inter  alia,  that  the  Board 
could  delegate  its  powers  with  respect  to  representation  cases  to  its 

°  The  General  Counsel,  in  an  arldiess  before  the  Special  General  Convention  of  the  United 
Brotherhood  of  Carpenters  and  Joiners  of  America,  on  September  29,  1960,  stated  that  the 
result  of  these  new  crise  handlinfr  practices  was  as  follows  : 

"(a^  In  July  of  1950,  the  median  time  required  to  process  an  unfair  lai>or  practice  case 
from  the  fiHnt:  of  the  charge  to  the  issuance  of  complaint  was  76  da^s.  Today,  it  is  44' days — 
a  reduction  of  mopp  than  a  month  in  processing  time. 

"(b)  Approximately  a  year  ago,  the  median  time  required  to  proceed  from  the  issuance 
of  complaint  to  the  close  of  the  hearing  liefore  a  trial  examiner  w;is  95  days  or  over  13 
weeks.  Today,  the  median  time  is  only  44  days — a  reduction  of  over  50%. 

"(c)  In  .Tuly  of  1959,  the  median  time  required  to  proceed  from  the  filing  of  the  charge* 
to  the  close  of  hearing  was  134  days — or  about  5  months.  Today,  with  the  cooperation  and 
understanding  of  the  trial  examiners  the  time  has  been  reduceflto  88  days — a  new  all-time 
low.  This  becomes  quite  significant  when  it  is  realized  that  in  the  tvplcal  case  it  is  tlie 
objective  of  the  regional  office  to  complete  the  hearing  in  an  unfair  labor  practice  case  not 
later  than  90  days  from  the  filing  of  the  charge. 

"(d)  In  July  of  last  year,  there  were  2.134  cases  pending  under  nreliminarv  investigation 
with  a  median  age  of  29  days.  Today,  there  are  1,037  eases  pending,  or  the  equivalent  of 
one  month's  intalie,  in  this  category  with  an  average  age  of  21  davs.  As  of  todav,  88%  of 
all  unfair  labor  practice  cases  brought  before  the  Agency  are  disposed  of  within  30  davs 
from  filing  of  the  charges.  This  was  never  accomplished  before.'' 

8  In  regard  to  case  handling,  the  Landis  Report  also  stated  that  "Inordinate  delay  and 
docket  congestions  of  the  type  that  characteriKe  the  other  mnior  regulatorv  agencies  is  not 
the  pattern  of  the  bu.siness  before  the  National  Labo"  Relations  Board.""  That  stateme 't 
was  later  qualified,  however,  by  the  assertion  that  "The  average  time  for  disposition  for 
initiation  of  the  complaint  to  final  disposition  .   .   .  is  too  long." 
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Regional  Directors.'  On  IShiy  15.  1961,  the  Board  formally  deleg:aterl 
authority  under  this  provisioii.  In  brief,  the  Board  diret-ted  that  final 
decisions  in  representation  cases  thenceforth  be  made  by  Reofional 
Directors,  subject  only  to  an  appeal  to  the  Board,  not  by  riirht,  but  at 
the  Board's  discretion.  Review  can  be  sought  only  on  four  counts: 

(1)  A^Hiere  a  substantial  question  of  law  or  policy  is  raised 
because  of  the  absence  of,  or  the  departure  from,  Board  precedent. 

(2)  Where  the  Regional  Director's  decision  on  a  substantial 
fact  issue  is  clearly  erroneous  and  prejudicial. 

(3)  Where  the  conduct  of  the  hearing  or  a  ruling  results  in 
prejudicial  error. 

(4)  Where  there  are  compelling  I'easons  for  reconsideration  of 
an  important  Board  rule  for  policy. 

The  Board's  Executiye  Secretary  has  estimated  that  approximately  600 
representation  cases  a  year  will  be  appealed  to  the  Boo rd  and  that,  of 
these,  approximately  60  Avill  receive  Board  review  nnd  final  decision. 
]>eleqat)on  of  Authority  ni  Vmfa'rr  Labor  Prncfk-e  Case.ft:  On  May  24, 
I'KU,  Reorganization  Plan  5  of  1961  was  submitted  to  Congress  by 
President  Kennedy  with  respect  to  the  Board.  In  his  message  accom- 
]ianying  the  Plan,  the  President  stated  that  it  would  permit  matters 
bo^h  of  an  adjudicatory  and  regulatory  nature,  "dej^endiii.q:  upon  their 
importance  and  their  complexity,  (to)  be  finally  consummated  by  divi- 
sions of  the  Boated;  individual  Board  members,  hearing  examinere''  or 
lesser  officials. 
D.  Analysis  of  Proposed  Procedural  Changes 

As  stated  heretofore,  the  following  aiialysis  is  not  a  detailed  study 
of  these  proposals,  but  is  directed  solely  to  the  question  of  the  effect, 
real  or  potential,  which  the  adoi:)tion  of  these  procedures  would  have 
upon  the  basic  problems  confronting  the  Board. 

The  recommendations  of  the  Advisory  Panel,  as  well  as  the  changes 
instituted  by  General  Counsel  Rothman,  are  primarily  directed  to  the 
time  lag  between  the  institution  of  Board  action  (by  filing  of  petition 
or  charge)  and  the  consideration  of  the  case  by  the  Board  Members. 
By  contract,  delegation  of  authority  to  subordinate  officials  is  directed 
pi-imarily  to  substantially  reducing  the  number  of  cases  which  the 
Board  Members,  themselves,  decide.  The  two  methods  of  approach  are 
substantially  divergent  in  nature  and  effect. 

It  is  assumed  for  the  ]^urposes  of  this  analysis  that  adoption  of  the 
Advisory  Panel  proposals  and  retention  of  the  administrative  "speed- 
up'' of  the  present  Genoi-al  Counsel,  would  appreciably  reduce  the 
time  lag  between  filing  of  a  charge  in  an  unfair  labor  practice  case  and 
issuance  of  the  ultimate,  court-enforced  decision.  However,  measures 
designed  to  increase  the  speed  with  which  decisions  are  made  will  not 
necessarily  improve  the  quality  of  the  decision-making  process  and,  in 
fact,  may  in  some  instances  actually  lower  it.  It  is,  for  example,  not  an 

''  Section  .S(h)  was  amencleri  to  prov-'flp.  In  np-tinpnt  nnrt.  th.-it  : 

"*  *  Tlip  Bo^rfl  Ik  also  aiithorizPfl  to  do'pcito  to  its  retrional  rlirpftoro  Its  po^'Prp  iinder 
spction  9  to  dPtprminp  thp  nnit  ap'iroprin*^e  for  *^bp  nnrn'dse  of  co'!°Ptivp  hnrsT'iinln?.  to 
investigate  and  provide  for  lienrings.  and  dotprnilne  whethor  a  question  of  renrpsontntioi 
exists,  and  to  dirpct  an.e'ection  or  t,al'e  a  secret  biijlot  under  si'lisertlon  {<^\  or  (e)  oi 
spftion  9  and  certify  the  rpsnits  ^'her^of.  except  tlint  upon  the  filinir  of  a  request  thp'-efor 
with  the  Board  by  any  interested  person,  the  Board  may  revicT  anv  artion  of  a  reslon"! 
director  delecrated  to  him  under  this  paragraph,  but  siicti  a  review  sliill  not.  unless  specif 
ically  ordered  by  the  Board,  operate  as  a  stay  of  any  action  taken  by  the  regional 
director.   *   »   •" 
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acceptable  solution  to  the  over-all  problems  outlined  above  merely  to 
assure  that  charges  will  either  be  dismissed,  settled  or  rammed  through 
hearing  to  swell  the  backlog  of  cases  awaiting  decision  in  Washington.^ 

The  basic  difficulty  with  such  measures  and  proposals  to  reduce  the 
time  lag  in  processing  cases,  accordingly,  is  that,  without  reduction  of 
the  case  load,  this  approach  necessarily  must  reduce  the  possibility  that 
an  individual  case  will  receive  the  individual  attention  of  the  Board 
Members.  Without  reduction  of  the  case  load,  hastening  the  processing 
of  cases  through  the  procedui'al  steps  preliminary  to  Board  decision 
merely  stacks  up  more  material  before  the  five  Board  Members  for  de- 
cision in  a  shorter  time.  Further,  under  General  Counsel  Rothman's 
revised  procedures  the  danger  is  implicit  that  subordinate  officials'"  pre- 
occvipation  Avith  time  limits  and  percentages  of  settlement  may  not  give 
those  who  appear  before  the  Agency  the  fidl  consideration  to  which 
they  are  entitled. 

It  would  seem  axiomatic  that  the  only  method  by  which  parties  can 
be  assured  of  a  reasonably  prompt  decision  and  still  avoid  the  in- 
equities of  the  institutional  approach  is  to  reduce  the  number  of  cases 
coming  before  the  Board  INIembers  for  decision.''  That  Avill  not  be  ac- 
complished  of  and  by  itself ;  the  number  of  cases  filed  with  the  Board 
increases  each  year  and  shows  no  signs  of  tapering  off.  So  long  as  the 
Board  retains  jurisdiction  over  unfair  labor  practice  cases,  that  w411 
not  be  accomplished  except  by  vesting  greater  and  greater  powers  ii\ 
subordinate  officials  within  the  agency  and  depriving  the  parties  of 
their  right  to  secure  a  decision  from  the  Board  Members  themselves. 

It  is  presumably  in  recognition  of  this  fact  that  the  recommendations 
of  the  Advisory  Panel  included  measures  which  would  reduce  the  re- 
sponsibility of  the  Board  ]\Iember  to  render  the  final  decision  in  a  case. 
Certainly,  recognition  of  this  fact  is  implicit  in  the  measures,  both 
adopted  and  proposed,  for  delegation  of  decisional  authority  to  Re- 
gional Directors  and  Trial  Examiners. 

Assuming  (a)  that  Reorganization  Plan  No.  5  is  approved,  (b)  that 
the  Board  thereafter  delegates  its  authority  in  unfair  labor  practice 
cases  to  its  Trial  Examiners  with  rights  of  appeal  roughly  similar  to 
those  already  set  forth  with  respect  to  representation  cases,  and  (c) 
that  the  Board  rigidly  administers  these  rules,  the  number  of  unfair 
labor  practice  cases  which  the  Board  Members  personally  decide  will 
])e  considerably  reduced  from  the  present  overwhelming  figure.  The 
problem  of  "delay"'  will  be,  thus,  appreciably  diminished.  The  problem 
of  the  present  serious  inadequacies  of  the  decision-making  process, 
however,  will  only  be  intensified. 

*•  The  percentage  of  settlenients  reached  in  the  Board's  Regional  Offices  Is  frequently- 
stressed  as  indicating  improved  administration  of  the  statute.  It  take  brief  reflection  to 
determine  that  this  may  well  not  be  the  case.  The  charging  part.v,  faced  with  the  General 
Counsel's  unlimited  power  to  dismiss  his  charge,  and  the  respondent,  faced  with  the  alterna- 
tive of  a  lengthy  battle  against  the  great  resources  of  the  government,  may  well  settle  for 
reasons  apart  from  conviction  that  the  settlement  is  a  .lust  one. 

"  In  the  fiscal  year  19.")9  the  Board  issued  704  decisions  in  unfair  labor  practice  cases. 
That  is  an  average  of  one  decision  per  Board  Member  every  2.4  days  (Saturdays,  Sundays 
and  holidays  included).  While  the  Advisory  Panel  recommends  that  the  elaborate  process 
of  analysis,  consultation,  review  and  re-review  among  legal  assistants  be  abolished  in 
favor  of  personal  participation  by  Board  members,"  that  recommendation  cannot  be  taken 
seriously.  An  individual  Board  Memlier.  even  with  dozens  of  law  clerks,  cannot  rend  the 
transcript  of  testimony  (sometimes  thousands  of  pages  long),  the  briefs  of  the  parties,  the 
Trial  Examiner's  Intermediate  Report  and  then  write  a  decision  every  2%  days,  particu- 
larly when  it  is  re.ili/ed  that  each  Board  Member  must  vote  on  each  case  and  thus,  at  least 
in  theory,  be  familiar  with  the  facts  and  the  law  in  all  of  the  764  unfair  labor  practice 
cases.  . 
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The  surface  attractiveness  of  the  conversion  of  the  Board  into  an 
appellate  tribunal  cannot  sustain  more  than  cursory  analysis.  By  dele- 
gating almost  final  authority  to  Trial  Examiners  in  unfair  labor  prac- 
tice cases,  the  problem  of  delay  will  be  solved  at  the  cost  of  destruction 
of  protection  to  the  parties  which  have  been  considered  essential  from 
the  very  date  the  original  Wagner  Act  was  passed.  These  protections 
include  the  right  of  parties  to  an  unfair  labor  practice  proceeding  to 
have  their  case  decided  by  Board  Members  appointed  for  a  term  of 
years,  responsible  to  the  executive  and  subject  to  appraisal  of  the  Sen- 
ate upon  appointment.  Instead,  decisions  will  be  made  (presumably  in 
the  vast  majority  of  cases)  by  subordinate  officials  whose  selection  and 
tenure  is  subject  to  neither  Congressional  nor  executive  check.^° 

It  can  be  asked  with  reason,  we  believe,  whether  or  not  the  experi- 
ence of  the  Board  in  the  review  of  Trial  Examiner's  Intermediate  Re- 
ports in  the  past  two-and-one-half  decades  gives  any  assurance  that 
these  subordinate  officials  can  and  do  decide  the  vast  majority  of  cases 
in  such  manner,  as  to  obviate  the  necessity  for  Board  review.  If,  as  we 
believe,  the  collective  experience  contained  in  more  than  130  thick  vol- 
umes of  Board  decisions  is  to  the  contrary,  it  can  also  be  asked,  with 
i-eason,  whether  the  removal  of  Board  review  of  the  entire  record  will 
not  increase  the  possibility  that  the  decisions  made  by  Trial  Examin- 
ers will  not  represent  the  judgment  of  the  Board  Members  themselves, 
had  such  judgment  been  utilized. 

It  is  clear,  in  short,  that  the  foregoing  proposals  either  will  reduce 
delay  at  lower  levels  without  attacking  the  vital  problem  of  delay  at 
the  Board  level  itself,  or  will  solve  the  problem  of  delay  at  the  Board 
level  at  a  tremendous  cost  to  the  decision-making  process  itself. 

Ill 

Transfer  of  Jurisdiction  Over  Unfair  Labor  Practices  to  United 

States  District  Court 

The  foregoing  analysis  makes  it  clear  that  the  problems  which  have 
arisen  with  respect  to  administration  of  the  National  Labor  Rela- 
tions Act  cannot  be  solved  by  measures  which  permit  the  Board  to 
retain  jurisdiction  over  unfair  labor  practice  cases.  Amendment  of  the 
Act  to  provide  for  transfer  of  juriscliction  over  unfair  labor  practice 
cases  to  United  States  District  Courts  would  provide  what  appears  to 
be  the  only  effective  means  of  eliminating  those  difficulties. 

In  the  past  five  or  six  years  there  has  been  steadily  increasing  sup- 
port for  this  type  of  solution  to  the  problem  of  administration  of  the 
Act. 

In  1955,  the  Task  Force  on  Legal  Service  and  Procedure  of  the 
Hoover  Commission  on  Organization  of  the  Executive  Branch  of  the 
Government  recommended  that  an  administrative  court  with  a  labor 
section  be  established  to  handle  unfair  labor  practice  cases. 

1"  This  proliferation  of  decision-making  by  subordinatps  is  dramatically  demonstrated  by 
the  procedures  adopted  with  respect  to  representation  cases  under  the  delefration  of  author- 
ity to  Regional  Directors.  As  the  Board's  Executive  Secretary  testified  before  the  Pucinski 
Subcommittee,  decisions  now  made  by  the  Board  henceforth  "will  be  made  by  the  Regional 
Director  but  the  latter  v/ill  be  able  to  do  so  only  because  additional  personnel,  roughly 
corresponding  to  the  Board  Members'  legal  assistants  have  been  hired,  tr,".ined  and  are 
being  dispatched  to  the  various  regions.  In  short,  the  party  to  a  representation  proceeding 
in  the  future  will  receive  a  decision  reviewed  and  stamped  with  apuroval  by  the  Regional 
Director  but,  in  fact,  made  by  anonymous  subordinate  officials.  (Anonymityis  assumed  on 
good  grounds  inasmuch  as  Section  9(c)(1)  of  the  Act  still  prohibits  the  hearing  otBcer 
conducting  the  representation  hearing,  from  making  recommendations  as  to  disposition  of 
the  issues  therein.) 
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The  Hoover  Commission  itself,  in  the  same  year,  recommended  that 
the  adjndication  of  unfair  labor  practice  cases  be  transferred  to  a 
court  of  special  jurisdiction  to  be  known  as  the  Administrative  Court 
of  the  United  States. 

At  the  Mid-year  ]\Ieeting  of  the  American  Bar  Association  House  of 
Delegates  held  in  Chicago  on  February  20-21,  1956,  the  Committee 
on  Legal  Services  and  Procedure  recommended  that  the  "jurisdiction 
now  vested  in  the  National  Labor  Relations  Board  over  the  adjudica- 
tion of  representation  and  unfair  labor  cases"'  be  transferred  to  a 
court  of  special  jurisdiction  within  the  judicial  branch  of  the  Govern- 
ment. That  resolution  was  adopted  by  the  House  of  Delegates, 

The  creation  of  a  court  of  special  jurisdiction,  while  solving  some 
of  the  existing  problems,  would  not  solve  other  important  ones.  It  is 
now  readily  apparent  that  the  case  load,  (even  if  it  were  to  consist 
only  of  unfair  labor  practice  litigation)  is  simply  too  great  for  a  single 
agency  to  handle,  whether  that  agency  be  termed  a  board  or  a  court. 
A  single  court,  thus,  would  be  beset  by  substantially  the  same  difficul- 
ties of  decision-making  as  the  Board.  ISIoreover,  a  single  agency,  pre- 
sumably located  in  Washington,  would  not  be  nearly  as  conveniently 
a't'ailable  to  injured  parties  as  the  District  Courts  which  sit  throughout 
the  nation. 

A .  The  Historical  Basis  for  the  Grant  of  Exclusive  Jurisdiction  to  the 
Boards  and  Its  Present  Inafflicdbility 

Before  any  decision  of  the  extent  to  which  transfer  of  jurisdiction 
over  unfair  labor  practice  cases  to  the  courts  would  act  to  assure 
prompt  and  fair  adjudication  of  such  cases,  it  is  appropriate  to  ex- 
amine the  reasons  why  the  Board,  in  contrast  to  other  administrative 
agencies,^^  was  originally  given  exclusive  jurisdiction  in  its  field. 

With  the  passage  of  the  Wagner  Act  in  1935,  the  major  problem 
facing  Congress  in  the  labor  field  was  the  inability  of  employees,  in 
the  existing  industrial  climate,  to  organize  and  effectively  present  their 
claims  to  management.  Frequent  management  refusals  to  accept  the 
legitimacy  of  collective  bargaining,  coupled  with  resulting  union  resort 
to  violent  forms  of  collective  pressure,  were  the  issues  of  the  day.  Sec- 
tion 1  of  the  Wagner  Act  clearly  addressed  itself  to  those  ])roblems : 
Section  1.  The  denial  of  some  employers  of  the  right  of  em- 
ployees to  organize  and  the  refusal  by  some  employers  to  ac- 
cept the  procedure  of  collective  bargaining  lead  to  strikes  and 
other  forms  of  industrial  strife  or  unrest.  .  .  . 

It  is  hereby  declared  to  be  the  policy  of  the  Uiiited  States 
to  eliminate  the  causes  of  certain  substantial  obstructions  to  the 
free  flow  of  commerce  ...  by  encouraging  the  practice  and  pro- 
cedure of  collective  bargaining  and  by  protecting  the  exercise 
by  workers  of  full  freedom  of  association,  self-organization,  and 
designation  of  representatives  of  their  own  choosing,  for  the 
purpose  of  negotiating  the  terms  and  conditions  of  their  em- 
ployment or  other  mutual  aid  or  protection. 
This  statement  of  findings  and  policy,  which  was  later  supplemented 
by  a  further  declaration  of  policy  in  the  Labor  Management  Relations 
Act,  1947,  reflected  the  public  interest  in  the  proper  administiation  of 
the  Act  and  the  elimination  of  the  ills  to  which  it  was  directed. 


"  Appendix  A,  attached  hereto,  contains  a  review  of  the  availability  of  judicial  relief 
under  the  statutes  establishing  other  federal  administrative  agencies. 
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Accordingly,  in  its  early  years  the  Board  concerned  itself  primarily 
with  formnlation  of  the  broad  ''ground  rules"  under  which  collective 
bargaining  could  supplant  violence  and  industrial  strife.  However,  m 
the  course  of  the  last  25  years,  as  a  former  General  Counsel  of  the 
Board  recently  pointed  out,  that  task  has  largely  been  accomplished : 
*  *  *  Perhaps  one  of  the  significant  developments  in  the  labor 
relations  field  is  that  the  Board's  role  becomes  more  limited  as 
the  principles  of  collective  bargaining  become  more  and  more 
established.^- 
The  problems  at  the  outset  involved  formulation  more  than  appli- 
cation. Congre^ss  itself  could  not  anticipate  the  difficulties  that  would 
arise.  A  single  agency  of  experts,  therefore,  was  charged  with  the 
exclusive  responsibility  of  dealing  with  those  difficulties. 

While  it  would  be  idle  to  assert  that  the  Act,  in  1961,  is  no  longer 
concerned  with  the  public  welfare,  the  current  labor  climate,  on  the 
other  hand,  is  far  removed  from  that  in  which  Congress  legislated  in 
the  thirties.  Detailed  rules  have  been  formulated  liy  administrative 
decisions  and  specific  legislative  amendments  to  the  Act  and  the  indus- 
trial environment  in  which  the  Act  ojiei'ates  has  been  utterly  trans- 
formed. It  was  in  apparent  recognition  of  tliis,  that  each  succeeding 
major  revision  of  the  original  AVagner  Act,  in  1947  and  in  1959,  was 
directed  more  and  more  to  the  resolution  of  private  rights  rather  than 
the  ])rot^ction  of  broad  iniblic  rights.  To  put  the  matter  plainly,  the 
original  task  of  the  T^oard  u.ndei-  the  Act  was  to  create  an  industrial 
climate  favorable  to  the  broad  ])ublic  policy  of  encouraging  collective 
bargainin":;  tlie  present  task  of  that  ajR^ency  is  primarily  to  determine 
Avhat  shall  be  the  disposition  of  individual  controversies  essentally  in- 
volving individual  parties.  The  current  task  of  the  Board  is  essentially 
the  application  of  the  law  rather  than  the  formulation  of  public 
policy.  "Wliile  the  administration  of  elections  may  still  retain  its  pri- 
marily regulatory  aspect,  the  Board's  primary  concern  has  clearly 
shifted,  in  the  last  decade,  to  the  growing  field  of  j^rivate  labor  litiga- 
tion. In  short,  the  I5oard  has  developed  from  a  regulatory  into  an 
adjudicatoiy  agency. 

At  the  present  time,  accordingly,  the  attention  of  the  Board  is  much 
more  directed  to  the  rights  of  individual  employees,  employers  and 
unions  than  with  the  general,  broad  rights  of  labor,  management  and 
the  general  public.  Data  compiled  by  the  Board's  General  Counsel 
shows  that  for  the  past  three  years — 1958,  1959  and  1960 — charges  of 
unfair  labor  practices  constituted  a  majority  of  all  cases  filed  with 
the  Board;  that  is,  the  number  of  unfair  labor  practice  charges  ex- 
ceeded the  number  of  petitions  for  collective  bargaining  elections.^^ 
Similarly,  whereas  in  1937  almost  60%  of  all  strikes  involved  demands 
for  recognition,  as  early  as  1955  the  comparable  figure  was  only  about 
14%.^^  It  is  also  worthy  of  emphasis,  that  the  facilities  of  the  Board 
are  now  primarily  devoted  to  the  processing  of  individual  claims.  The 
Board  has  reported  that  in  the  fiscal  year  1959,  50%  of  the  charges  of 
unfair  labor  practices  filed  that  year  against  employers  were  filed  by 

^  Address  by  Theophil  C.  Kammholz.  fornior  G<^neral  Counsel  hefore  the  1950  Coiiforenpe 
on  Labor  Relations  and  Arbitration,  Institute  of  Industrial  Relations,  Universit.v  of  Cali- 
fornia, Berkeley,  California,  reprinted  in  Daily  Labor  Report  No.  101.  pajre  E-1,  (May  23, 
19."t6).  The  address  is  discussed  in  some  detail  by  Ernest  J.  White  in  The  N.L.R.B.  anil  the 
General  Counsel  Revisited,  10  Labor  L..T.  2.5.5,  2;jS  (19.59). 

'^Summary  Report:  Operational  Activities,  Office  of  the  General  Counsel,  N.L.R.B.. 
December  .30.  1960. 

^*  Address  by  former  General  Counsel  Kammholz,  supra. 
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individuals,  and  more  than  80%  of  the  charges  filed  that  year  against 
labor  organizations  under  Sections  8(b)  (1),  (2),  (3),  (5)  and  (6) 
were  filed  by  individuals.^^ 

The  Advisory  Panel  summarized  the  current  status  of  the  Board 
stating  that,  since  1947,  the  Board  has  become  "largely  an  umpire 
engaged  in  enforcing  established  rules  first  against  one  party  and  then 
against  the  other."  ^^  Of  course,  the  distinction  between  public  and 
private  rights  is  highly  ephemeral.  All  rights  of  the  individual  ("pri- 
vate rights")  are  creatures  of  public  policy  and  exist  for  the  purpose 
of  implementing  the  same.  Indeed,  probably  the  most  effective  method 
of  effectuating  the  public  policy  is  to  create  civil  rights  and  liabilities 
with  the  individual  having  the  right,  compelled  by  his  own  self- 
interest,  to  enforce  the  liability. 

The  conclusion  inevitably  follows  that  adjudicatoiy  functions  now 
vested  in  the  Board  should  properly  be  transferred  to  the  courts. 
"Maximum  protection  to  private  rights,"  the  Hoover  Commission  Task 
Force  points  out,  "is  afforded  by  the  established  judicial  system,"  ^^ 

B.  The  impact  of  district  court  jurisdiction  upon  the  present  delays  in 
ca^e  processing 

It  is  clear  that  the  extension  of  federal  court  jurisdiction  to  cover 
unfair  labor  practices  and  to  grant  preventive  relief  as  well  as  dam- 
ages would  largely  overcome  the  problem  of  the  present  time  lag  in 
the  processing  of  such  cases. 

With  the  86  district  courts  absorbing  unfair  labor  practice  cases,  the 
Board  would  be  freed  of  its  burden  in  this  area  and  thereby  enabled 
to  devote  more  time  and  attention  to  the  representation  cases  which 
come  before  it  thus  expediting  their  determination  and  minimizing 
the  necessity  for  an  institutional  approach. 

"VVliile  the  median  interval  of  15.3  months  between  filing  and  disposi- 
tion of  non-jury  cases  in  the  district  courts  may  be  only  a  minor 
improvement  over  the  15.8  months  intervening  between  the  filing  of  a 
charge  and  a  Board  decision,  it  is  nevertheless  far  better  than  the  2 
years,  4  months  and  20  days  presently  intervening  between  the  filing 
of  a  charge  and  the  rendition  of  an  effective  judicial  decree.  A  com- 
parison of  statistics  such  as  this,  however,  does  not  tell  the  full  story. 
The  impact  upon  the  parties'  rights  of  the  time  required  to  process 
the  litigation  would  be  greatly  modified  by  the  fact  that  expeditious 
temporary  relief  would  be  available  in  proper  cases,  without  depend- 
ence on  the  whim  of  administrative  officials  and  without  the  average 
delay  of  nearly  four  months  while  the  General  Counsel  makes  up  his 
mind  whether  to  proceed.^^ 

While  it  may  be  argued  that  the  courts  have,  in  some  districts  and 
in  some  instances,  been  the  subject  of  criticism  because  of  delay  and 
increasing  backlogs,  the  existence  of  problems  of  this  nature  by  no 
means  militates  against  the  proposed  transfer  of  jurisdiction.  The 
present  backlog  of  cases  in  the  federal  district  courts  are  not,  by  any 

15  24tli  Annual  Report  of  N.L.R.B.,  Appendix  A,  Table  lA. 

"  Panel  Report,  p.  5.  The  recent  amendment  to  Section  14  of  the  L.M.R.A.  assigning 
.iiirisdiction  over  the  so-called  "no-man's  land"  to  state  courts  and  boards  reveals  that 
Congress  is  now  more  concerned  with  fundamental  justice  than  with  sterile  uniformity. 

1"  Commission  on  Organization  of  the  Executive  Branch  of  the  Government,  Task  Force 
Report  on  Legal  Services  and  Procedure,  241,  (March,  1955)  (hereinafter  cited  as  Task 
Force  Report) . 

IS  As  the  Hoover  Commission  Task  Force  has  pointed  out,  these  cases  "Should  be  brought 
in  the  first  instance  in  a  court  of  competent  jurisdiction,  the  decrees  of  which  are  enforce- 
able through  the  general  power  of  the  judiciary."  Task  Force  Report,  supra,  at  281. 
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means,  a  universal  condition.  INIany  of  the  district  courts  if,  indeed, 
not  most,  have  been  able  to  stay  out  current  with  their  case  load.  It 
is  only  in  a  few  metropolitan  districts  that  the  increased  case  load 
Avould  aggravate  an  already  difficult  situation.  The  problem  of  court 
congestion  in  the  metropolitan  districts,  in  any  event,  may  have  been 
materially  reduced  by  the  recent  increase  in  the  number  of  federal 
judgeships.  Under  legislation  passed  by  Congress  in  the  current  ses- 
sion and  approved  by  President  Kennedy,  78  such  additional  judge- 
ships have  been  provided  and,  it  is  assumed,  will  soon  be  filled. 

With  the  passage  of  the  omnibus  judge  bill,  the  development  of  the 
full  impact  of  the  newl^'-raised  jurisdictional  amount  in  federal 
diversity  cases,  and,  perhaps,  the  use  of  Trial  Examiners  as  special 
masters  in  labor  cases,  there  is  no  reason  to  believe  that  the  federal 
court  could  not  easily  absorb  labor  jurisdiction  and  dispose,  once 
and  for  all,  of  an  otherwise  insoluble  administrative  dilemma. 

G .  Increased  Control  hy  the  Complainant  of  Litigation  Afecti7ig  His 
Bights 

Current  Board  procedure  allows  the  complaining  party  in  unfair 
labor  practice  cases  practically  no  control  of  the  case.  The  same  re- 
sult would  hold  true  under  the  Advisory  Panel  and  similar  recom- 
mendations. Once  a  violation  occurs  and  an  injured  party  seeks  relief 
by  filing  a  charge  with  the  Board,  he  is  dependent  almost  solely  on 
the  competence,  the  energy,  the  diligence,  the  willingness  and  the 
judgment  of  administrative  personnel  who  have  no  stake  in  the  case. 
He  has  little  or  no  control  over  the  scope  and  duration  of  the  initial 
in^'estigation,  exercise  of  discretion  or  judgment  as  to  matte I's  of  fact 
and  law,  evaluation  of  the  necessity  of  appl^dng  for  temporary  judi- 
cial relief,  scope  of  relief  sought  in  complaints,  preparation  and  trial 
of  the  case,  steps  taken  to  enforce  Board  or  court  orders.  This  com- 
plete dependence  on  administrative  personnel  for  enforcemejit  of 
crucially  important  private  rights  would  disappear  if  injured  parties 
were  given  the  right  to  prosecute  their  own  cases  in  the  courts. 

The  Board's  position  as  an  agency  enforcing  federal  legislation  is 
without  a  doubt  atypical  and  anomalous.  Xo  other  administrative 
agency  charged  with  the  vindication  of  private  rights  has  so  com- 
pletely deprived  the  complaining  party  of  the  right  to  proceed  in  his 
own  behalf.^^ 

D.  The  Availahility  of  Judicial  Safeguards 

One  of  the  greatest  advantages  of  the  ^^se  of  the  federal  courts  as  the 
forum  for  the  trial  of  unfair  labor  practice  cases  lies  in  the  character- 
istics of  that  forum  itself.  The  courts,  unlike  the  Board,  afford  safe- 
guards of  rules  of  evidence  and  procedure  normally  deemed  the  right 
of  every  litigant,  a  matter  of  particidar  importance  in  view  of  the 
fact,  as  discussed  hereinbefore,  that  essentially  private  rights  are  now 
normally  at  issue  in  an  unfair  labor  practice  proceeding.  The  need  for 
these  safeguards  is  great  for,  due  to  the  highly  partisan  nature  of  con- 
troversies arising  in  the  labor  field,  the  Board  under  any  administration 
is  handicapped  by  mistrust  and  allegations  of  bias  toward  one  or  the 
other  of  the  contesting  forces.  Finally,  unlike  the  Board's  specialized 
procedures,  parties  to  unfair  labor  practice  cases  would  have  w^elcomed 

"  See  Aj>Dendix  A  attached  hereto. 
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access  to  pre-trial  procedures  and  other  devices  now  utilized  in  the 
federal  courts  to  shorten  and  simplify  the  process  of  litigation. 

The  argument  has  been  made  that  transfer  of  jurisdiction  to  the 
federal  courts  would  result  in  a  loss  of  the  "expertise''  of  the  adminis- 
trative agency.  The  force  of  that  argument,  however,  has  been  tempered 
by  time  and  the  growing  familiarity  of  the  courts  with  the  intricacies 
of  labor-management  relations.  The  courts  are  not  novices  in  this  field. 
The  federal  appellate  courts  have  Ijeen  deeply  engaged  in  review  of 
unfair  labor  practice  decisions  since  the  passage  of  the  Wagner  Act. 
Further,  federal  district  courts  since  11)17  have  had  jurisdiction  of 
actions  for  damages  suffered  because  of  Section  8(b)  (4)  unfair  labor 
practices,  applications  for  preliminary  injunctions  and  Section  301 
actions  to  enforce  labor  contracts.  In  the  case  of  applications  for  pre- 
liminary injunctions,  the  district  courts  have  had  the  direct  respon- 
sibility of  passing  upon  the  theories  of  the  General  Counsel  and  the 
Board.  They  have  had  ample  time  in  which  to  become  familiar  with  the 
field._ 

It  is  of  interest  to  note  in  this  regard  that,  during  a  recent  convention' 
of  the  United  Steel  workers  of  America,  that  union's  legal  department 
advised  the  membership  that  the  "only  restraint  upon  the  Board  has 
been  the  courts,  and  it  is  increasingly  apparent  that  the  federal  courts, 
with  all  their  difficulties,  often  shoAv  far  greater  expertise  and  under- 
standing of  industrial  relations  than  the  Labor  Relations  Board."' 

E.  Incidental  Problems 

Transfer  of  jurisdiction  to  the  courts  would  present  certain  inci- 
dental problems,  all  of  which  are  susceptible  of  solution.  Some  of  the 
solutions  would  merit  consideration  even  though  jurisdiction  were  re- 
tained in  the  Board.  The  problems  are  ( 1 )  to  avoid  any  necessity  for 
the  courts  to  pass  upon  representation  questions,  (2)  to  continue  the 
availability  of  relief  to  those  who  are  without  the  means  to  retain 
lawyers,  (3)  to  conform  the  provisions  for  review  of  Board  certifica- 
tions to  the  new  procedures,  (4)  to  make  appropriate  changes  in  Sec- 
tion 10 (k)  relative  to  Board  jurisdiction  of  jurisdictional  disputes, 
and  (5)  to  assure  that  the  jurisdiction  exercised  by  the  Board  in  rep- 
resentation cases  and  by  the  courts  in  unfair  labor  practice  cases  will 
be  co-extensive. 

(1)  xVs  the  Act  now  stands,  a  representation  question  may  be  pre- 
sented by  a  charge  under  Section  8(a)(1)  that  an  employer  has  inter- 
fered with  his  employees  in  the  exercise  of  their  rights  by  recognizing 
a  union  which  is  not  their  representative,  by  a  charge  under  Section 
8(a)  (3)  that  an  employer  has  been  guilty  of  discrimination  in  enter- 
ing into  a  union  shop  agreement  with  a  union  which  is  not  representa- 
tive, by  a  charge  under  Section  8(a)  (5)  that  an  employer  has  refused 
to  bargain  Avith  the  representative  of  his  employees,  and  by  a  charge 
under  Section  8(b)  (3)  that  a  union  which  is  the  representative  of  the 
emi)loyees  has  refused  to  bargain  with  \\\q  em])loyer.  Occasions  for 
judicial  determination  of  representation  questions  presented  under 
these  sections  could  be  avoided  by  rephrasing  Sections  8(a)(1)  and 
8(a)  (3)  to  forbid  recognition  of  uncertified  unions  and  by  rephrasing 
Sections  8(a)  (5)  ancl  8(b)  (3)  to  require  certification  as  a  condition 
precedent  to  the  obligation  to  bargain.  A  conforming  change  also 
would  be  required  in  the  wording  of  Section  8(d),  which  defines  the 
obligation  to  bargain. 
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The  foregoing  changes  should  not  be  objectionable.  All  too  often 
under  the  law  as  it  now  stands,  recognition  of  an  uncertified  union  is 
based  upon  expediency,  without  regard  to  the  propriety  of  the  unit  or 
to  the  wishes  of  the  employees  whom  the  Act  is  designed  to  protect. 
True,  recognition  by  an  employer  of  a  non-representative  miion  con- 
stitutes employer  interference  violative  of  the  present  Section  8(b)(1), 
but  in  an  unfair  labor  practice  hearing  held  some  months  after  the 
event  of  recognition  it  is  difficult,  if  not  impossible,  to  ascertain  with 
any  degree  of  accuracy  whether  or  not  a  majority  of  the  employees 
wanted  the  union  at  the  time  it  was  accorded  recognition ;  the  result 
is  that  Section  8(b)  (1),  as  it  now  stands,  is  not  effective  in  preventing 
recognition  of  minority  unions. 

The  foregoing  changes  woidd  inevitably  result  in  an  increase  in  the 
number  of  representation  cases,  but  this  would  not  impose  an  undue 
burden  upon  a  Board  free  to  devote  its  entire  attention  to  such  cases. 
An  opening  flood  of  petitions  by  unions  which  were  recognized,  but 
uncertified,  as  of  the  effective  date  of  the  amendments  could  be  avoided 
by  ti'eating  such  unions  as  having  been  certified. 

There  remains  one  other  problem  related  to  the  foregoing  changes. 
The  revised  Section  8(a)  (1),  w^ould  forbid  recognition  of  an  uncer- 
tified union,  but  Section  8(b)  (7),  as  it  now  stands,  would  nevertheless 
permit  such  a  union,  under  certain  circumstances,  to  picket  for  recog- 
nition. There  would  thus  be  an  inconsistency  in  that  an  uncertified 
union  would  be  free  to  picket  for  recognition  which  the  employer 
would  not  be  free  to  grant.  However,  the  same  inconsistency  exists  un- 
der the  Act  as  now  worded,  for  the  present  Section  8(a)  (1)  forbids 
recognition  of  a  minority  union,  but  Section  8(b)  (7)  nevertheless  per- 
mits such  a  union,  under  certain  circumstances,  to  picket  for  recogni- 
tion. The  recommended  change  in  Section  8(a)  (1),  therefore,  would 
not  create  an  inconsistency  but  would  merely  perpetuate  one  already 
existing.  It  may  or  may  not  be  that  the  Act  should  be  amended  to  pro- 
hibit picketing  or  other  pressure  to  obtain  forbidden  recognition.  That 
is  a  question  upon  which  we  express  no  opinion  since  the  question  is  not 
one  which  would  be  raised  by  transfer  of  jurisdiction  to  the  courts  and 
is,  therefore,  outside  the  scope  of  the  Special  Committee's  inquiry. 

(2)  Under  the  Act  as  it  now  stands,  a  person  injured  by  an  unfair 
labor  practice  need  not  incur  expense  in  obtaining  relief,  for  he  need 
only  file  a  charge,  and  General  Counsel  takes  it  from  there.  This  fea- 
ture of  the  present  law,  which  is  of  particular  importance  to  an  in- 
dividual employee  who  is  without  the  means  of  retaining  a  lawyer, 
could  be  retained  by  making  appropriate  provision  in  Sections  4(a) 
and  10(c)  for  suit  by  General  Counsel  (or  by  the  Administrator  if  the 
i-ecommendations  of  the  Advisory  Panel  are  accepted)  at  the  request 
of  the  injured  party. 

(3)  Under  the  Act  as  it  now  stands,  there  is  no  provision  for  direct 
judicial  review  of  a  certification.  However,  the  employer  or  the  union 
certified  can  obtain  judicial  review  by  indirection — that,  by  subjecting 
itself  to  a  charge  of  refusal  to  bargain  and  by  questioning  the  propriety 
of  the  certification  in  proceedings  to  review  the  resultant  Board  order 
to  cease  and  desist.  Section  9(d)  provides  that  in  such  instances  the 
record  in  the  representation  case,  as  well  as  the  record  in  the  unfair 
labor  practice  case,  shall  be  made  a  part  of  the  record  before  the  Court 
of  Appeals.  Transfer  of  original  jurisdiction  of  unfair  labor  practice 
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cases  to  the  district  courts  obviously  would  necessitate  a  change  in  these 
provisions.  The  change  which  would  come  nearest  to  preserving  the 
present  method  of  reviewing  certifications  would  be  to  incorporate  in 
Sections  9  and  10  provisions  to  the  effect  that  when  a  union  or  employer 
is  sued  for  refusal  to  bargain,  it  may  file  a  certified  copy  of  the  com- 
plaint with  the  Board,  whereupon  the  Board  shall  forward  its  record 
in  the  certification  case  to  the  district  court,  where  it  shall  be  a  part  of 
the  record  in  mif  air  labor  practice  cases. 

It  may,  or  may  not,  be  that  any  party  to  a  representation  case  should 
have  a  right  to  proceed  directly  to  a  court  of  appeals  for  a  review. 
However,  if  this  is  true,  it  is  true  under  the  Act  as  it  now  stands.  The 
question  is  not  one  which  would  be  presented  by  transfer  of  original 
jurisdiction  of  unfair  labor  practice  cases  to  the  district  courts,  and  we, 
therefore,  express  no  opinion  thereon. 

(4)  Transfer  to  the  district  courts  of  jurisdictional  strike  cases  aris- 
ing under  Section  8(b)  (4)  (D)  obviously  would  necessitate  changes  in 
the  related  provisions  of  Section  10 (k).  The  continued  use  of  that  spe- 
cial machinery  for  determining  jurisdictional  disputes  is  an  issue  of 
substantive  law  as  well  as  procedure.  We  recommend  in  this  regard 
that,  to  the  extent  that  the  Act  is  to  require  that  a  jurisdictional  dispute 
be  resolved  by  either  a  public  or  private  agency,  the  court  be  given 
authority  to  remand  the  question  to  that  agency  for  the  purposes  of 
determination. 

( 5 )  The  Board  now  declines  to  exercise  its  full  jurisdiction.  Prior  to 
the  1959  amendments,  this  resulted  in  a  "no-man's  land"  in  which  the 
Board  declined  to  act  and  the  states,  by  reason  of  the  pre-emption  doc- 
trine, were  without  power  to  act.  Congress  gave  serious  consideration 
to  a  proposed  amendment  requiring  that  the  Board  exercise  its  full 
jurisdiction,  but,  largely  because  such  a  requirement  would  overburden 
the  Board  with  work,  settled  on  an  amendment  permitting  the  states 
to  act  where  the  Board  declines. 

If  the  Board  is  relieved  of  the  burden  of  handling  unfair  labor  prac- 
tice cases,  then  there  will  be  no  reason  why  it  cannot  exercise  its  full 
jurisdiction  in  representation  cases.  The  district  courts,  of  necessity, 
would  be  without  discretion  to  refuse  to  entertain  unfair  labor  practice 
cases  within  their  jurisdiction,  and  continuance  of  Board  discretion  to 
decline  jurisdiction  of  representation  cases  would  be  an  inconsistency 
which  might  result  in  mischief  as  serious  as  the  former  no-man's  land. 
Therefore,  Secton  13  (c)  should  be  deleted  from  the  Act  and  a  provision 
should  be  added  to  Section  9  designated  to  make  clear  that  the  Board 
must  exercise  its  full  jurisdiction. 
F.  Summation 

To  summarize,  transfer  to  the  district  courts  of  original  jurisdiction 
of  unfair  labor  practice  cases  would  accomplish  the  following : 

(1)  The  Board  would  be  free  to  devote  its  full  time  and  attention 
to  representation  cases,  thus  expediting  their  determination  and  mini- 
mizing the  necessity  for  an  institutional  approach. 

(2)  The  institutional  approach  would,  of  course,  be  entirely  elimi- 
nated in  unfair  labor  practice  cases,  and  the  time  required  to  obtain 
effective  relief  would  be  materially  reduced.  In  the  latter  connection, 
a  district  court  decree  would  be  effective  without  time-consuming 
enforcement  proceedings  in  a  court  of  appeals.  Furthermore,  in  a 
proper  case,  expeditious  relief  would  be  available  pendente  lite;  the 
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delay  while  General  Counsel  makes  up  his  mind  whether  to  seek  an 
injunction  would  be  eliminated. 

(3)  The  problems  and  controversies  arising  out  of  the  division  of 
authority  over  unfair  labor  practice  cases  between  General  Counsel 
and  the  Board  would  be  eliminated.  The  General  Counsel  also  would 
be  relieved  of  the  necessity  of  defending-  in  court  an  adverse  Board 
decision. 

(4)  The  injured  party  would  have  control  of  his  case. 

(5)  The  parties  would  have  available  to  them  the  procedures  for 
discovery  and  for  shaping  the  issues  provided  by  the  Kules  of  Civil 
Procedure. 

(6)  They  would  not  have  to  depend  upon  the  discretion  of  the  Board 
for  an  opportunity  to  argue  orally,  and  would  not  have  to  go  to  Wash- 
ington to  be  heard. 

(7)  The  injured  party  could,  in  a  single  proceeding,  secure  all  of 
the  relief,  whatever  its  nature,  to  which  he  may  be  entitled  on  any 
theory. 

(8)  The  problem  of  the  Board,  in  unfair  labor  practice  proceedings, 
and  a  court,  in  a  suit  under  Section  301  or  Section  303,  deciding  the 
same  case  in  different  ways  would  be  eliminated. 

CONCLUSION" 

The  foregoing  makes  it  abundantly  clear  that  the  problems  Avhich 
have  developed  in  the  administration  of  the  NLRA  cannot  be  solved 
by  internal  changes  in  the  organization  and  procedures  of  the  Board. 
While  some  of  the  changes  recommended  by  the  Advisory  Panel,  par- 
ticularly those  dealing  with  representation  matters,  would  bring  some 
improvement  in  administration,  it  is  believed  that  the  problems  of  ad- 
ministration can  best  be  solved  by  transferring  original  jurisdiction 
over  unfair  labor  practice  cases  to  the  federal  district  courts. 

Views  of  Merribers  Glushien  and  Smoot 

Messrs.  Morse  and  Plant  advocate  the  transfer  of  jurisdiction  over 
unfair  labor  practice  cases  to  the  federal  district  courts.  We  fundamen- 
tally disagree  with  this  proposal  and  with  the  statement  offered  in  its 
support. 

The  principal  claim  advanced  for  the  transfer  is  that  it  will  elimi- 
nate delays  and  speed  up  the  adjudication  of  unfair  labor  practice 
cases.  In  opposition,  we  make  three  primary  points : 

(1)  The  transfer  will  have  just  the  opposite  effect:  it  will  result  in 
interminable  delays,  far  greater  than  now. 

(2  The  proposal  totally  ignores  a  host  of  important  competing  con- 
siderations to  which  we  cannot  blind  ourselves. 

(3)  In  any  event  the  proposal  is  distinctly  premature  at  this  stage. 


The  Morse-Plant  proposal  seems  to  equate  justice  with  speed.  Even 
then  their  statistics  show  little  would  be  gained  in  speed  by  the  sug- 
gested transfer,  and  actually  time  would  be  lost  because  the  already 
heavily  laden  metropolitan  centers  would  receive  the  flood  of  new 
charges  after  the  transfer  and  would  be  bogged  down  for  years. 
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Their  own  supporting  statement  (p.  25)  sliows  that  the  median 
delay  in  the  federal  courts  even  now,  prior  to  any  transfer,  is  substan- 
tial and  not  much  less  than  the  delay  in  N.L.K.B.  adjudication  of 
unfair  labor  practice  cases.  And  this  refers  to  the  delay  in  the  federal 
courts  taken  as  a  whole.  In  the  great  metropolitan  centers,  where  the 
bulk  of  unfair  labor  practice  cases  would  go,  the  delays  today  are 
very  much  greater — in  fiscal  1960  the  median  time  interval  was  23.9 
months.  Wlien  the  new  flood  of  thousands  of  unfair  labor  practice 
cases  is  added  to  the  already  crowded  dockets,  the  delays  will  neces- 
sarily be  ever  so  much  longer.  Thus,  even  in  their  own  terms,  there 
would  at  best  be  an  exchange  of  Scylla  for  a  more  engulfing  Charybdis. 

Yet  this  does  not  even  remotely  begin  to  tell  the  w^hole  story.  For 
the  proposal  blandly  assumes  that  the  courts  would  conduct  trials  and 
issue  decisions  in  the  same  number  of  unfair  labor  practice  cases  (enor- 
mous as  that  number  is)  as  the  National  Labor  Kelations  Board  now 
adjudicates;  that  there  would  be  a  change  simply  in  the  forum  but 
not  in  the  volume  of  cases.  But  this  assumption  is  completely  removed 
from  reality.  The  fact  is  that  the  volume  of  trials  and  decisions  in 
the  federal  courts  would  not  be  the  same  as  the  Board  now  gets.  The 
number  would  be  multiplied  many  fold.  It  might  even  be  as  much  as 
ten  times — ^we  repeat  ten  times — as  great,  tlius  completely  drowning 
the  federal  courts  in  thousands  and  thousands  of  cases. 

The  reason  why  the  volume  of  adjudicated  cases  in  the  federal  courts 
would  be  ever  so  much  larger  than  before  the  Board  is  quickly  appar- 
ent. Today,  nearly  90%  of  the  charges  filed  with  NLRB  are  disposed 
of  almost  immediately,  without  trial,  by  dismissal,  withdrawal,  or 
settlement.  This  occurs  because  the  charges  are  handled  as  part  of  an 
adm.ini strati ve,  rather  than  a  court,  process.  Only  the  balance,  a  little 
over  10%  of  the  charges,  go  to  complaint,  and  a  still  smaller  number, 
about  half  of  the  10%,  go  to  decision.  Even  so  there  is  a  tremendous 
number,  over  500  contested  unfair  labor  practice  cases,  decided  each 
yefir  bv  the  Board. 

The  90%  nre  dis]>osed  of  at  their  earliest  stages,  and  without  trial, 
because  the  Regional  Office,  as  part  of  the  administrative  process,  im- 
mediatelv  investigates,  processes,  and  disposes  of  these  cases.  It  elim- 
inates those  which  have  no  merit  and  secures  settlements  in  those 
which  do.  It  is  this  essential  step  which  makes  it  possible  for  the  system 
to  function.  Otherwise  the  delavs  would  extend  bevond  imajyination. 

In  the  federal  courts,  bv  contrast,  there  would  be  no  government 
official  promi')tly  investigatino-  the  cases,  dismissing  the  unmei-itoi-ious 
ones  at  thoir  inception,  and  interposing  to  bring  about  rapid  settle- 
ments of  the  ones  which  rla  have  merit.  There  would  be  no  sifting- 
out  procp<5s.  The  90%  which  are  now  quickly  disposed  of  would  re- 
maiT*.  All  the  cases — both  the  cases  without  merit  and  those  with 
merit  which  todav  are  rapidly  ended — would  remain  on  the  court 
dockets  for  ^v^r  anH  a.  dav,  cloo-p-ing  thpm  bevond  enduranf'e,  await- 
ing a  trial  date  vears  and  years  later.  The  federal  courts  simply  are 
not  o-eare^l  fo^  th^'s  Aolnme  and  could  never  hone  to  cope  w'ith  the 
stan-gerin"-  totals,  even  with  many  new  judges  added. 

Nor  is  it  realistic  to  take  a  parochial  view  and  think  only  of  the 
"•ohor  cases.  We  must  keep  in  mind  the  very  larcre  number  of  non- 
labor  cases  which  today  constitute  the  basic  business  of  the  federal 
courts  and  which  are  already  long  years  behind  on  the  dockets.  These 
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cases  too  will  be  booged  down  in  the  hopeless  morass  and  delayed  ever 
so  more  severely  than  now.  Is  it  realistic  to  ask  that  ato})  the  present 
overcrowded  dockets  of  the  federal  courts  there  should  be  dumped 
mountains,  Plimalayan-sized  mountains,  of  unfair  labor  practice 
cases ! 

The  irony  of  the  IMorse-Plant  proposal  is  etched  sharply  by  a  re- 
cent news  item.  It  will  bo  recalled  that  the  1959  Landrum-Griffin  Act 
provided  safeguards  for  union  elections  and  directed  the  Secretary 
of  Labor  to  institute  action  in  the  federal  district  courts  to  set  aside 
improper  election's.  Nine  such  cases  were  started  in  the  past  year,  none 
of  which  has  come  to  trial.  On  May  4,  19{)1,  in  a  news  release,  Com- 
missioner Holcombe  bewailed  the  fact  that  "the  urgent  mandate  of 
Congress  .  .  .  is  being  nullified'' as  far  as  enforcement  is  concerned.  He 
cited  the  crowded  federal  court  dockets  as  the  main  stumbling  block 
in  obtaining  remedies  for  illegal  union  elections.  He  said  that  "some 
faster  way  of  resolving  such  cases  must  be  found.  Otherwise,  it  is 
poRsilile  that  officers  who  have  been  elected  illegally  will  not  be  re- 
moved by  statutory  election  procedures  until  their  terms  have  been 
completed." 

It  should  be  noted  that  with  only  nine  election  cases  a  year  in  the 
federal  courts.  Commissioner  Holcombe  concluded  that  "some  faster 
way"  had  to  be  found  to  adjudicate  them.  Can  one  imagine  what  it 
will  mean  when  thousands  u])on  thousands  of  unfair  labor  practice 
cases  are  instituted  each  year,  year  after  year ! 

The  point  need  not  be  labored.  The  end  result  of  the  proposal,  as 
we  see  it,  is  a  great  slowing  down  instead  of  speeding  up  of  unfair 
labor  practice  cases,  combined  with  intolerable  delays  in  all  other 
federal  cases.  Congress  and  tlie  public  will  not  accept  such  a  "so- 
lution"; and  we  do  not  think  it  is  at  all  sensible  on  our  part  to  ad- 
vocate it. 

II 

We  think  the  foregoing  is  comj^letely  sufficient  to  dispose  of  the 
proposal.  Yet  there  is  far  more.  For  even  if  we  were  to  assume  that 
there  would  be  greater  speed  in  the  federal  courts  than  there  is  now 
before  the  National  Labor  Eelations  Boaixl,  speed  is  not  the  only 
desideratum.  Certainly  it  is  one  element  and  an  important  one,  but  it 
must  be  balanced  against  vital  competing  considerations  which  we 
cannot  ignore.  Without  attempting  to  be  exhaustive,  we  shall  list  a 
few  of  them. 

(1)  A  bifurcated  system  in  which  representation  cases  are  handled 
by  the  Board  and  unfair  labor  firactice  cases  by  the  courts  presents 
great  and  perhaps  insuperable  difficulties.  This  is  so  for  several  rea- 
sons. Thus,  in  certain  cases,  such  as  refusnl  to  bargain,  the  unfair  labor 
T^ractice  determination  must  often  await  and  be  dependent  upon  a 
representation  case  determination  as  to  unit,  etc.  If  these  proceedinijs 
pend  in  dilTerent  tribunals,  major  difficulties  arise  in  meshing  the 
results,  in  according  finality  to  the  other  tribunal's  determination,  and 
the  like. 

There  are  still  other  problems,  by  no  means  limited  to  refusal  to 
baro-ain  cases.  For  example,  if  ;i  representation  case  is  filed,  tiie  Board 
quite  properlv  will  not  proceed  therein  if  there  are  charges  pending 
that  unfair  labor  practices  have  been  committed  which  rnake  a  fair 
election  impossible.  It  is  urgent  that  the  imfair  labor  practice  charges 
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be  assessed  quickly  to  see  whether  the  representation  case  should  (y© 
forward.  The  Board's  Regional  Office,  under  the  existing  system, 
rapidly  makes  the  determination  whether  the  unfair  labor  practice 
charges  have  merit.  But  under  the  purposed  scheme,  where  the  unfair 
labor  practice  case  would  not  be  brought  before  the  Board  but  Vv'ould 
be  pending,  uninvestigated,  in  a  Federal  court,  how  could  the  Board 
know  what  to  do  in  the  representation  case  ? 

There  are  other  grave  difficulties  in  interrelating  representation  and 
unfair  labor  practice  cases  brought  in  two  different  tribunals,  but 
enough  has  been  said  to  make  the  point. 

Messrs.  Morse  and  Plant,  faced  with  these  difficulties,  seek  to  avoid 
them  by  a  revolutionary  proposal  to  change  the  snhHtantive  provisions 
of  the  Act  in  a  drastic  manner.  They  would  make  union  recognition 
an  unfair  labor  practice  unless  it  has  first  won  an  NLRB  election. 
This,  they  claim,  will  meet  the  problem. 

To  this  there  are  a  number  of  deAastating  answers.  First  of  all,  it 
does  not  even  touch  some  of  the  problems  above  mentioned ;  nor  does 
it  adequately  meet  the  others.  It  certainly  will  not  meet  the  proV)lem 
where  the  employer  has  made  the  holding  of  a  fair  election  impossible 
by  egregious  unfair  labor  practices.  A  union  which  lias  successfully 
organized  an  overwhelming  majority  of  the  employees  liut  vrhose 
majority  has  thereupon  been  dissipated  by  discharge  of  union  leaders 
and  other  employer  conduct  would,  under  the  Morse-Plant  proposal, 
be  debarred  from  bargaining,  while  the  wrongdoing  employer  would 
be  rewarded  for  his  lawbreaking.  Many  other  instances  of  inequity 
might  be  cited. 

Our  substantive  labor  relations  law  would,  under  the  proposal,  be 
f  midamentally  altered  so  as  to  hinder  the  organization  of  unorganized 
plants  and  industries.  In  addition,  the  Board  would  be  flooded  with 
thousands,  probably  tens  of  thousands,  of  added  representation  cases. 
Moreover  the  present  system  of  collective  bargaining  would  be  thrown 
seriously  out  of  kilter. 

But  it  is  unnecessary  to  debate  the  merits  of  this  proposed  substan- 
tive change  in  the  Act.  It  is  enough  to  say  that  it  is  wholly  outside 
the  jursdiction  of  our  Special  Committee,  which  is  concerned  only  with 
the  procedural  proposal  to  transfer  jurisdiction  over  unfair  labor  prac- 
tices from  the  National  Labor  Relations  Board  to  the  federal  district 
courts,  but  not  to  amend  in  a  fundamental  aspect  the  substantive  un- 
f  ai  r  labor  practice  content  of  the  Act. 

To  do  the  latter  is  grossly  to  unbalance  the  present  national  labor 
l^olicy  which  has  been  hammered  out  at  twelve-year  intervals  in  1935, 
1047  and  1959,  in  each  instance  after  a  bitter  struggle  in  Congress. 

Such  a  proposal,  apart  from  its  other  deficiencies,  stands  no  realistic 
chance  of  enactment  into  law  for  years  and  years  to  come,  if  then. 
That  so  basic  a  substantive  change  is  needed  to  make  the  "transfer" 
proposal  viable  is  but  another  illustration  of  the  unreal  character  of 
the  latter  suggestion. 

(2)  Messrs.  Morse  and  Plant  to  the  contrary,  we  believe  expertise 
in  the  labor  relations  field,  while  perhaps  less  critical  than  in  the  early 
days  of  the  Act,  is  still  of  great  importance  and  would  be  lost  if  each 
and  every  federal  judge  in  86  different  districts  became  the  "expert." 
The  law  of  labor  relations  is  still  far  from  clear  and  far  from  settled. 
Especially  is  this  so  with  the  new  and  important  Landrum-Griffin  pro- 
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visions  whose  meaning  and  application  have  yet  to  be  hammered  out. 
It  is  vital,  as  we  see  it,  that  this  task  be  centralized  in  one  body,  the  Na- 
tional Labor  Relations  Board,  rather  than  distributed  to  a  great 
variety  of  judges  sitting  all  over  the  country  with  the  resulting  con- 
trariety and  confusion  of  views. 

(3)  Related  to  the  foregoing  is  the  consideration  that  on  many  mat- 
ters, there  is  a  large  element  of  policy,  rather  than  pure  law,  which 
enters  into  the  result.  The  Supreme  Court  has  often  recognized  this  in 
sustaining  a  particular  Board  policy  determination,  at  the  same  time 
saying  that  if  the  Board  had  arrived  at  a  contrary  policy  result,  that 
too  would  have  been  sustained.  Such  policy  formulation  is  the  proper 
function  of  an  administrative  agency  such  as  the  National  Labor  Rela- 
tions Board.  It  is  not,  however,  the  proper  function  of  a  district  court, 
much  less  of  86  different  district  courts.  What  we  are  saying,  in  short, 
is  that  the  determination  of  many  labor  cases — including  some  of  the 
most  significant  and  critical  ones — involves  more  than  finding  what  the 
facts  are  and  applying  settled  law ;  it  involves,  rather,  the  making  of 
basic  policy,  to  be  fashioned  out  of  the  experience  and  expertise  of  a 
specialized  tribunal.  That  means  a  Labor  Board,  not  a  district  court, 
one  or  many. 

(4)  Another  facet  of  the  same  problem  derives  from  the  fact  that, 
in  a  number  of  important  areas,  the  statute  expresses  competing  pol- 
icies. The  Board  must  perform  a  "balancing"  function  in  drawing  the 
proper  line  between  the  conflicting  policies.  For  example,  the  statute 
guarantees  freedom  of  choice  and  the  right  to  change  representatives, 
but  it  also  insures  stability  in  bargaining  relationshi]5s.  The  Board 
"balances"  these  competing  values  when  it  lays  down  the  rule  that  a 
certified  representative  cannot  ordinarily  be  displaced  for  a  year,  or 
that  a  contract  shall  act  as  a  bar  for  two  years.  But  if  such  questions, 
or  any  other  question  involving  competing  policies,  were  to  be  pre- 
sented to  a  federal  district  court,  the  judge  would  be  acting  as  a  policy- 
maker, not  as  a  law  court,  in  determining  which  policy  deserved  more 
emphasis  and  which  less  and  where  to  draw  the  proper  policy  line. 
Multiply  one  federal  district  court  by  86,  all  drawing  the  line  differ- 
ently, and  the  dimensions  of  the  difficulty  become  apparent.  Not  only 
would  judges  be  thrust  into  the  policy-making  area  where  they  do  not 
belong,  but  there  would  be  in  addition  the  greatest  confusion  of  86 
differently  balanced  policies. 

(5)  Certain  of  the  unfair  labor  practice  cases  now  handled  by  the 
National  Labor  Relations  Board  would  be  incongruous  in  the  hands 
of  a  court.  For  example,  in  Section  8  (a)  (5)  cases,  where  there  has  been 
no  prior  representation  proceeding,  the  Board  has  to  determine  the 
appropriate  unit  in  the  first  instance  in  the  unfair  labor  practice  case. 
This  is  the  kind  of  determination  the  Board  is  equipped  to  make.  It 
is  hardly  a  judicial  function  within  the  province  of  a  court. 

Likewise,  the  Supreme  Court  has  recently  decided  that  when  a  Sec- 
tion 8(b)  (4)  (D)  charge  is  filed,  the  Board  must  sit  as  an  arbitrator 
and  affirmatively  award  the  work  to  the  union  or  group  entitled  to  it. 
This  is  most  certainly  not  the  function  of  a  court.  And  while  Messrs. 
Morse  and  Plant,  faced  with  this  incongruity,  suggest  a  remand  by  the 
court  "to  the  administrative  or  arbitral  agency  which  is  best  equipped 
to  handle"  it  (pp.  56,  44),  what  this  means  is  that  even  they  recognize 
that  the  National  Labor  Relations  Board,  not  a  court,  must  continue 
to  operate  in  this  field. 
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(6)  The  proposal  to  transfer  unfair  labor  practice  cases  to  the  fed- 
eral courts  rests  on  the  premise  that  private  rather  than  public  rights 
are  involved  in  a  case  before  the  Board.  But  as  the  Supreme  Court  has 
consistently  held  for  nearly  a  quarter  century,  these  cases  are  brought 
to  vindicate  public  rights;  whatever  private  benefits  result  are  inci- 
dental. When,  for  example,  a  proceedmg  is  instituted  to  obtain  rein- 
statement and  back  pay  for  discriminatorily  discharged  workers  who 
have  lost  their  jobs  trying  to  start  a  union,  it  is  the  public  interest 
which  is  served  by  the  proceeding.  The  vindication  of  public  rights 
obviously  should  rest  in  the  hands  of  government  officials  instituting 
a  public  proceeding ;  it  is  much  more  than  a  private  matter,  and  should 
not  be  dependent  upon  the  financial  resources  and  the  staying  power 
of  private  litigants  fighting  a  private  battle  in  the  federal  courts, 

(7)  The  transfer  proposal  has  another  grave  drawback.  It  will  seri- 
ously disadvantage  the  poor  and  the  helpless  who  are  most  in  need  of 
protection.  Today  an  individual  or  a  small  impoverished  union  can, 
without  cost  and  simply  by  filing  a  piece  of  paper  called  a  charge  in 
an  NLRB  Regional  Office,  start  in  motion  effective  govermnental  ma- 
chinery to  obtain  vindication  of  the  rights  guaranteed  by  Congress. 
This  would  not  be  true  if  the  road  to  relief  lay  in  private  lawsuits  in 
the  federal  courts. 

It  would  mean,  first  of  all,  that  a  lawyer  would  have  to  be  hired  and 
paid.  It  would  mean  the  high  costs  of  present-day  litigation.  It  would 
mean  expensive  appeals  to  higher  courts.  All  these  costs  would  have  to 
be  gambled  against  problematical  relief,  obtained  only  after  a  hard 
fight  many  years  later.  To  a  great  many  persons  of  small  means,  the 
game  obviously  would  not  be  worth  the  candle.  Thus  serious  wrongs 
would  remain  unremedied,  many  wrongdoers  would  go  unwhipped  of 
justice,  and  the  harms  to  the  economy  which  Congress  sought  to  wipe 
out  would  continue  unchecked. 

In  an  effort  to  meet  this  telling  and  fundamental  criticism,  Messrs. 
Morse  and  Plant  suggest  that  the  General  Counsel  (or  equivalent  offi- 
cer) could  be  empowered  to  institute  suit  "at  the  request  of  the  injured 
party"  (p.  32),  This  suggestion  is  certainly  elliptical  and  leaves  in- 
numerable basic  questions  unanswered.  We  had  assumed  in  the  first 
place  that,  under  the  transfer  proposal,  there  would  be  no  General 
Counsel  (or  equivalent  officer)  since  the  Board  would  no  longer  be 
handling  unfair  labor  practice  cases  but  would  be  continued  in  exist- 
ence only  for  the  limited  purpose  of  determining  representation  ques- 
tions. Second,  even  if  there  were  a  General  Counsel,  would  the  mere 
"request  of  the  injured  party"  automatically  compel  him  to  institute 
a  federal  court  lawsuit  even  where  the  wrong  was  minor  or  unimpor- 
tant ?  Suppose  he  thought  it  lacking  in  merit,  what  then  ?  And  would 
the  General  Counsel  first  conduct  a  field  investigation  ?  Would  the  field 
examiner  structure  of  the  present  Board  be  retained  ?  And  who  would 
be  able  to  settle  cases,  the  General  Counsel  or  the  injured  party  ?  These, 
and  many  other  related  questions,  immediately  come  to  mind  and  are 
not  answered. 

What  the  Morse-Plant  proposal  apparently  boils  down  to  is  this: 
those  litigants  who  have  sufficient  wealth  will  be  able  to  run  to  the 
federal  courts  and  litigate,  whether  their  cases  have  merit  or  not.  The 
bulk  of  charging  parties,  however,  who  are  individual  workinginen, 
without  resources,  will  be  dependent  on  a  government  official  to  act  for 
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them.  He  will  still  have  to  retain  an  organization  of  great  size,  not 
much  different  from  the  now-existing  one,  to  investigate  the  cases  and 
carry  on  lawsuits  by  the  thousands  throughout  the  federal  court  struc- 
ture. The  only  difference  will  be  that  the  trials  will  be  before  over- 
loaded federal  judges  instead  of  before  trial  examiners.  If  this  is  not 
what  the  ]Morse-Plant  proposal  contemplates,  we  confess  our  inability 
to  laiow  Avhat  it  does  mean. 

(8)  If  the  Morse-Plant  proposal  does  not  contemplate  a  govern- 
mental investigating  structure,  but  leaves  it  up  to  each  individual  to 
gather  his  own  evidence,  this  is  another  basic  defect  in  their  proposal. 
Unfair  labor  practices  nowadays  are  not  as  brazenly  open  and  obvious 
as  they  were  in  1935.  The  partici]:)ants  are  much  more  sophisticated  and 
the  unfair  labor  practices  much  better  disguished.  It  takes  careful  and 
time-consuming  investigation  to  put  together  the  actual  facts.  Many 
persons  do  not  themselves  possess  the  skill  or  facilities  and  cannot 
afford  the  expense  of  investigating  and  gathering  the  facts  that  now 
are  collected  by  NLRB  field  examiners.  While  the  government  has  the 
manpower  and  the  resources  to  do  it,  a  w^ronged  individual  left  on  his 
own  is  often  helpless.  Since  he  cannot  uncover  the  tell-tale  facts,  he  is  in 
no  position  even  to  start  the  lawsuit  which  the  proposal,  in  theory, 
offers  him.  It  has  been  remarked  in  criminal  cases  that  a  poor  man  is 
much  more  likely  to  suffer  injustice  because  he  does  not  possess  the 
time  and  resources  to  conduct  an  intensive  investiagtion  and  uncover 
the  evidence  and  produce  the  witnesses  who  could  set  him  free.  A  great 
many  persons  would  be  under  similar  disadvantage  in  unfair  labor 
practice  cases  under  the  proposal. 

(9)  Underlying  the  proposal,  there  appears  to  be  a  basic  hostility  to 
the  administrative  process  as  a  whole  and  especially  to  the  check  it 
imposes  on  the  return  of  "government  by  injunction." 

The  supporting  statement  shows  dislike  of  the  administrative 
process.  It  is  implicit  throughout  the  statement.  It  is  explicit  in  such 
statements  as  "the  complaining  party  .  .  .  (has)  practically  no  control 
of  the  case"  (p.  27) ,  and  such  characterizations  as  "the  whim  of  admin- 
istrative officials"  (p.  26),  the  "institutional  approach"  (p.  25),  and 
the  like. 

Especially  significant  is  the  statement  that,  under  the  advocated 
proposal,  "expeditious  temporary  relief"  could  be  obtained  without 
dependence  on  the  "whim"  of  administrative  officials  and  regardless 
how  or  when  the  General  Counsel  "makes  up  his  mind"  (p.  26).  It 
must  not  be  forgotten  that  the  National  Labor  Relations  Act,  as 
amended,  contains  many  far-reaching  exceptions  to  the  Norris-La 
Guardia  Act.  Read  literally,  Section  8(b)  (4)  covers  almost  any  and 
every  strike.  A  concomitant  safeguard  against  improvident  use  of  the 
injunction  power,  however,  is  that  an  informed  and  expert  public 
official,  the  General  Counsel,  must  first  investigate  and  conclude  that 
there  is  a  prima  facie  violation  of  the  statute  before  an  injunction  is 
requested.  If,  however,  this  safeguard  is  eliminated  so  that  any  federal 
judge,  who  may  not  be  versed  in  labor  relations  nor  acquainted  with  the 
infinite  complexities  of  the  Act,  is  able  to  grant  "expeditious  temporary 
relief"  upon  the  request  of  a  private  litigant,  it  is  a  near-certainty  that 
many  injunctions  will  be  granted  which  will  prove,  j-ears  later, 
to  have  been  erroneously  issued  but  which  meanwhile  will  have  broken 
a  lawful  strike  and  ended  a  legitimate  effort  of  workingmen  to  better 
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tlieir  conditions.  The  invidious  "government  by  injunction"  would  be 
taken  down  from  the  museum  shelf  and  become  a  living  reality  again. 

^  :^  !»  *  *  *  * 

There  are  still  other  weighty  objections  to  the  proposal.  The  fore- 
going, however,  are  enough  in  our  judgment  to  establish  the  undesir- 
ability  of  the  proposal  to  transfer  jurisdiction  of  unfair  labor  practice 
cases  to  the  federal  courts. 

Ill 

The  Morse-Plant  proposal  is  in  any  event  distinctly  premature.  To 
advance  it  seriously  at  this  time  would  look  foolish  and  is  completely 
unrealistic. 

The  proposal,  to  say  the  least,  is  a  radical  one,  bound  to  engender 
tremendous  opposition  both  in  and  out  of  Congress,  and  one  which 
could  not  possibly  pass — assuming  even  that  it  had  merit — until  less 
revolutionary  measures  had  been  tried  and  found  wanting. 

Other  reforms,  as  noted  below,  are  now  being  tried.  Until  we  see  the 
results,  the  Morse-Plant  proposal,  good  or  bad,  should  be  put  to  one 
side. 

Major  changes  and  improvements  in  the  functioning  of  the  Board 
are  recommended  in  the  report  of  the  Advisory  Panel  on  Labor-Man- 
agement Kelations  Law  (Sen.  Doc.  No.  81, '86th  Cong.,  2d  Sess.), 
recommendations  concurred  in  unanimously  by  outstanding  represent- 
atives of  management,  labor,  and  the  public,  including  a  number  of 
distinguished  past  and  present  members  of  our  own  Council  of  the 
Sedition  of  LalDor  Relations  Law.  Several  of  these  Advisory  Panel 
members  recently  appeared  before  the  Pucinski  Committee  and  strong- 
ly urged  adoption  of  their  recommendations,  which  conceivably  may  be 
adopted  with  bipartisan  support. 

Meanwhile,  far-reaching  reforms  have  already  taken  place.  The 
National  Labor  Relations  Board,  utilizing  the  Congressional  authority 
granted  in  the  Landrum-G'rifnn  amendments,  has  recently  delegated 
to  its  Regional  Directors  the  authority  to  dispose  of  the  great  bulk  of 
representation  cases  at  the  regional  level.  This  step  alone  will  relieve 
the  Board  of  a  mountain  of  work  and  greatly  increase  the  time  avail- 
able to  it  for  adjudicating  unfair  labor  practice  cases.  This  one  step 
may  go  far  to  solve  the  problem  of  delay  in  unfair  labor  practice  cases. 

But  an  even  more  drastic  step  is  being  considered  and  may  well  be 
adopted  in  the  near  future.  It  was  foreshadowed  in  the  Jenkins  pro- 
posals and  in  the  Landis  Report  of  1960  This  step  would  delegate  to 
the  Board's  Trial  Examiners  a  much  greater  degree  of  finality  in  unfair 
labor  practice  cases,  with  the  Board  itself,  through  a  kind  of  certiorari 
procedure,  deciding  a  much  smaller  number  of  cases — basically  those 
of  moment,  which  present  serious  questions  of  law^  or  policy,  and  those 
where  there  has  been  clear  error  by  the  Trial  Examiner. 

This  step  may  solve  the  entire  problem  of  delay  at  the  adjudicatory 
level. 

In  the  interim,  the  General  Counsel  has  already  significantly  reduced 
the  processing  time  prior  to  adjudication.  The  entire  problem  of  delay 
may  thus  soon  be  licked  at  all  levels. 

In  sum,  reforms  are  now  being  achieved  within  the  context  of  the 
administrative  process.  No  one  can  say  whether  they  will  or  will  not 
proA-e  wholly  effective.  When  and  if  these  reforms  have  been  tried  and 
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prove  unavailing,  it  will  be  time  enough  to  consider  seriously  such 
revolutionary  proposals  as  the  one  suggested  by  Messrs.  Morse  and 
Plant,  i.e.,  to  abolish  the  administrative  process. 

In  tliis  connection  it  is  indeed  interesting  that  Messrs.  Morse  and 
Plant  (pj).  12-14,  57)  are  so  little  impressed  by  the  proposal  to  delegate 
greater  authority  in  unfair  labor  practice  cases  to  Trial  Examiners, 
while  at  the  same  time  they  suggest  that,  to  help  absorb  the  newly 
transferred  unfair  labor  practice  cases  into  the  federal  district  courts, 
"perhaps,  the  use  of  Trial  Examines  as  special  masters  in  labor  cases" 
(p.  27)  might  be  needed. 

Faults  in  the  existing  system  there  no  doubt  are.  But  to  discard  the 
administrative  process  altogether,  before  trying  to  make  it  work  better, 
is  like  throwing  the  baby  out  with  the  bath  instead  of  repairing  the 
tub.  The  Congress  is  not  likely  to  give  it  serious  consideration  at  the 
present  time.  We  should  not  propose  it. 

For  all  these  reasons,  the  proposal  to  transfer  jurisdiction  over  unfair 
labor  practice  cases  to  the  federal  district  courts  should  be  rejected. 

Comments  hy  Members  Morse  and  Plant  on  Ohjections  Raised  hy 
Members  Glushien  and  Smoot 

Although  most  of  Messrs.  Glushien  and  Smoot's  objections  have  been 
considered  in  detail  above,  a  brief  recapitulation  may  be  of  value  in 
assessing  their  merit. 

(1)  The  argument  that  delay  would  be  increased  by  the  proposed 
transfer  of  jurisdiction  rests  upon  a  basic  premise  (that  the  courts  are 
already  overcrowded)  and  on  a  secondary  premise  (that  the  present 
record  of  administrative  settlement  of  the  great  majority  of  such  cases 
would  no  longer  be  obtained) .  It  ignores,  however,  the  following  coun- 
tervailing factors:  First,  legislation  passed  by  the  current  Congress 
and  approved  by  the  President  has  assured  the  appointment  of  over 
three  score  additional  judges,  relieving  in  particular  the  situation  in 
congested  metropolitan  areas.  Second,  many  cases  would  be  disposed 
of  before  trial  by  use  of  the  now  unavailable  federal  pre-trial  proce- 
dures. Third,  the  very  fact  that  massive  administrative  machinery 
would  not  be  set  in  motion  by  the  mere  filing  of  a  charge  would  inhibit 
the  initiation  of  frivolous  actions;  many  charges,  now  filed  as  mere 
bargaining  weapons,  would  not  be  filed  in  court  since  the  opportunity 
of  gaining  the  General  Council  as  a  bargaining  ally  would  no  longer 
be  available.  Finally,  and  perhaps  most  important,  Messrs.  Glushien 
and  Smoot  ignore  the  beneficial  impact  which  would  be  derived  from 
availability  of  preliminary  relief  in  proceedings  controlled  by  the 
aggrieved  parties,  themselves.  A^Hiatever  the  comparative  time  lag 
statistics  may  show,  it  is  undeniable  that  effective  preliminary  relief 
in  court  would  be  available  long  before  any  relief  of  a  cornparable 
nature  could  be  obtained  from  the  Board  or  its  trial  examiners. 

(2)  Objections  based  upon  the  "bifurcated  systeni"  of  Board  juris- 
diction over  representation  cases  and  court  jurisdiction  over  unfair 
labor  practice  cases  may  be  easily  resolved  as  set  forth  above  on  pages 
29,  et  seq.  Tlius,  the  assumed  difficulties  in  handling  Section  10  (k) 
proceedings  could  be  obviated,  as  set  forth  previously,  by  remanding 
those  hearings  to  the  administrative  or  arbitral  agency  which  is  best 
equipped  to  handle  them.  Aside  from  such  primarily  technical  prob- 
lems, the  bulk  of  Messrs.  Glushien  and  Smoot's  objections  are  premised 
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on  the  assumption  that  it  is  the  Board's  duty  to  conceive  and  admin- 
ister '"policy"  rather  than  interpret  and  apply  the  law.  This  policy  role 
v.'ith  its  pendulum  swinofs  in  rules  and  decisions  is  a  major  defect  in 
the  Act's  present  administration.  The  sources  of  decisions  under  the 
Act  should  be  the  x\ct  itself  and  not  what  its  administrators  consider 
proper  policy.  In  short,  the  charge  that  this  proposal  represents  a 
basic  hostility  to  the  administrative  process  as  a  whole  is  mistaken; 
appreciation  of  the  value  of  the  administrative  process  does  not  serve 
as  a  blanket  defense  to  injustices  committed  in  its  name.  Finally,  the 
objection  that  only  the  Board  has  the  expertise,  man-power  and  re- 
sources properly  to  investigate  and  determine  an  unfair  labor  practice 
charge  is  a  subjective  conclusion  which  would  be  idle  to  argue. 

(3)  Messrs.  Glushien  and  Smoot  particularly^  press  the  contention 
that  the  proposal  is  such  a  "radical"  one  that  it  should  be  set  aside 
until  other  "less  revolutionary  measures"  have  been  tried  and  found 
wanting.  We  have  previously  discussed  the  major  proposals  which 
have  been  made  for  improvements  in  the  administration  of  the  Act 
and  the  basic  faults  inherent  in  each.  We  question  whether  it  is  truly 
a  "less  radical"  proposal  that,  through  delegation  of  decisional  au- 
thority to  subordinate  officials,  the  Board,  in  so  far  as  its  five  members 
are  concerned,  should  be  reconstituted  as  an  appellate  tribunal.  As 
discussed  at  greater  length  in  our  statement  of  views,  the  net  effect  of 
such  a  step  undeniably  would  be  to  curtail  the  number  of  cases  which 
the  five  Board  Members  must  personally  decide.  As  we  also  made  quite 
clear,  however,  this  type  of  solution,  directed  solely  to  the  problem  of 
delay  in  case  handling,  drastically  intensifies  the  equally  basic  problem 
which  has  arisen  in  the  Board's  decision-making  function  through  as- 
sumption of  decision-making  powers  by  subordinate  officials. 

The  "solution"  to  delay  by  delegation  of  authority  to  subordinates, 
is,  in  our  opinion,  more  akin  to  "throwing  the  baby  out  with  the  bath 
instead  of  repairing  the  tub"  than  that  offered  by  the  proposed  transfer 
of  jurisdiction  to  the  courts. 

(4)  Finally,  exception  must  be  taken  to  the  assertion  that  accept- 
ance of  this  proposal  would  result  in  "government  by  injunction." 
Messrs.  Glushien  and  Smoot  seem  to  view  the  present  unavailability  of 
injunctive  relief  as  a  safeguard  lest  "any  federal  judge,  who  may  not 
be  versed  in  labor  relations  nor  acquainted  with  the  infinite  complexi- 
ties of  the  Act,  is  able  to  grant  'expeditious  temporary  relief.'  "  An 
individual  emploj-ee,  a  union  or  an  employer  who  is  the  victim  of  an 
unfair  labor  practice  seems  to  us  to  be,  not  an  unwelcome  stranger, 
but  a  litigant  perfectly  entitled  to  such  protection.  Further,  we  doubt 
that  federal  judges,  active  in  this  field  for  many  years  and  vested  with 
judicial  power  as  to  other  matters  of  equal  complexity,  should  be  as- 
sumed to  be  incompetent  with  respect  to  statutory  labor  law.  In  any 
event,  however,  the  contention  ignores  the  fact  that  the  courts  today 
would  be  operating  within  the  confines  of  a  comprehensive  federal 
labor  law  which  was  completely  nonexistent  at  the  time  of  the  abuses 
of  injunctive  process  which  it  recalls.  Most  important,  it  ignores  the 
fact  that  if  the  law  is  to  be  effective  in  this  field,  it  must  offer  prompt 
relief ;  the  fear  that  such  relief  may  become  available  is,  inherently,  a 
foreboding  that  the  Act  may  finally  become  effective. 
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ArrENDix  A 

The  Federal  Communications  Act  provides  that  private  parties  have 
access  to  courts  to  enforce  either  the  Act  or  the  orders  of  the  Com- 
mission. 

Any  person  claiming  to  be  damaged  by  any  common  carrier 
subject  to  the  provisions  of  this  Chapter  may  either  make  com- 
plaint to  the  Commission  as  hereinafter  provided  for,  or  may 
bring  suit  for  the  recovery  of  tlie  damages  for  which  such  com- 
mon carrier  may  be  liable  under  the  provisions  of  this  Chapter, 
in  any  district  court  of  the  United  States  of  competent  jurisdic- 
tion. .  .  .  The   C omTnunications  Act  of  193J),^   Section   207,  47 
U.S.C.  Section  207. 
The  Federal  Trade  Commission  polices  certain  of  the  antitrust 
laws,  but  private  parties  may  obtain  injunctive  relief  and  damages 
by  instituting  private  actions,  "any  person  who  shall  be  injured  in 
his  business  or  property  by  reason  of  anything  forbidden  in  the  anti- 
trust laws  may  sue  thereafter  in  any  district  court  of  the  United  States. 
..."  Clayton  Act,  Section  4,  15  U.S.C.  Section  15.  Furthermore, 
"unfair  methods  of  competition"  are  usually  remediable  at  common 
law. 

The  Fair  Labor  Standards  Act  provides  an  employee  with  a  private 
suit  for  damages  for  violation  of  the  Act. 

"Any  employer  who  has  violated  the  provisions  of  Section  206 
or  Section  207  of  this  Title  shall  be  liable  to  the  employee  or  em- 
l^loyees  affected  in  the  amount  of  their  unpaid  minimum  wages, 
or  their  unpaid  overtime  compensation,  as  the  case  may  be,  and  in 
additional  equal  amount  as  liquidated  damages  .  .  .  Action  to  re- 
cover sucli  liability  may  be  maintained  in  any  court  of  com- 
petent jurisdiction.  .  .  .''^  Fai7' Labo^"  Stmidards  Act  of  19^8,  Sec- 
tion ie,<29V.S.C.  Section  ^U(h). 
The  Securities  Act  of  1933  permits  a  party  injured  by  false  regis- 
tration statements  to  seek  his  remedy  in  the  courts. 

In  case  any  part  of  the  registration  statement,  when  such 
part  becomes  effective,  contained  an  untrue  statement  of  mate- 
rial fact  or  omitted  to  state  a  material  fact  required  to  be  stated 
therein  or  necessary  to  make  the  statements  therein  not  mis- 
leading any  person  acquiring  such  security  .  .  .  may,  either  at 
law  or  in  equity,  in  any  court  of  competent  jurisdiction,  sue — . 
.  .  .  Securities  Act  of  1933,  Section  11, 15  U.S.C.  Section  77k (a). 
The  Securities  Act  of  1933  also  provides  for  civil  liabilities  arising  in 
connection  with  prospectuses  and  communications  (see  Section  12). 
Section  16  of  the  1933  Act  reads  as  follows : 

The  rights  and  remedies  provided  by  this  sub-chapter  shall  be  in 
addition  to  any  and  all  other  rights  and  remedies  that  may  exist  at 
law  or  in  equity. 
The  Securities  Exchange  Act  of  1934  provides  for  liability  for  mis- 
leading statements.  Section  18, 15  U.S.C.  Section  78r. 


50.  (Source:  James  J.  Graham,  in  Minnesota  Law  Review,  Vol. 

48,  No.  6  [May  1964]) 


HOW  EFFECTIVE  IS  THE  NATIONAL  LABOK  RELATIONS 

BOARDS 

The  National  Labor  Relations  Act,  a  product  of  legislative  compromise,  con- 
tains certain  defects  that  make  effective  administration  of  the  act  difficult. 
The  NLRB,  Mr.  Graham  indicates,  has  magnified  these  defects  by  adopting 
procedures  that  make  intelligent  prediction  of  the  legality  of  iiuion  or  employer 
conduct  impossible.  In  this  Article,  Mr.  Graham  analyzes  some  of  the  inherent 
weaknesses  of  the  act  that  underlie  the  ineffectiveness  of  the  Board.  He  points 
out  that  judicial  review  of  Board  orders  has  added  to  the  difficulties  of  labor- 
management  relations.  Mr.  Graham  concludes  that  the  importance  of  the 
NLRB  as  the  protector  of  industrial  stability  has  been  overemphasized ;  for.  in 
his  opinion,  most  labor  disputes  are  ultimately  resolved  by  the  forces  of  un- 
balanced economic  power,  rather  than  by  the  intervention  of  the  NLRB. 

(James  J.  Graham*) 

I.  Intkoduction 

Much,  if  not  all,  of  the  recent  criticism  of  the  National  Labor  Rela- 
tions Board  tends  to  exaggerate  its  importance  to  the  industrial  life 
of  this  country.  Ironically,  this  same  misapprehension  of  the  present 
or  potential  effectiveness  of  the  Board  in  eliminating  "the  causes  of 
certain  substantial  obstructions  to  the  free  flow  of  commerce"  ^  has 
been  a  major  factor  in  creating  serious  defects  in  the  administration 
of  the  National  Labor  Relations  Act "  and  in  stifling  recent  efforts  to 
reform  some  of  those  defects.  There  is  also  reason  to  believe  that  the 
perennial  preoccupation  of  Congress  with  tlie  procedural  and  substan- 
tive aspects  of  the  act  diverts  legislative  effort  from  more  compelling, 
if  not  less  controversial,  social  legislation. 

It  is  the  primary  purpose  here,  however,  to  attempt  to  demonstrate 
that  even  as  "reformed,"  the  Board's  usefulness,  especially  in  regard 
to  the  prevention  and  remedy  of  unfair  labor  practices,  is  somewhat 
limited  for  reasons  more  basic  than  the  factor  of  undue  delay  in  the 
Board's  processes.  To  be  more  specific : 

(a)  The  NLRA,  a  product  of  competing  political  pressures,  con- 
tains few  precise  prohibitions  and,  on  balance,  more  form  than  sub- 
stance. Many  of  the  provisions  of  the  act,  therefore,  are  subject  to  vary- 
ing interpretations,  often  dependent  in  part  upon  the  ideological  com- 
plexion of  the  five-man  Board. 

(b)  The  courts  have  severely  restricted  the  Board's  attempts  to  ex- 
ercise its  administrative  expertise  in  accommodating  the  generalities 

♦Member  of  the  New  York  Bar. 

1  National  Labor  Relations  Act  §  1,  49  Stat.  449  (1935) ,  29  U.S. C.  §  151  (1958). 

2  National  Labor  Relations  Act,  49  Stat.  449  (1935),  as  amended,  29  U.S.C.  §§  151-68 
(1958). 
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of  the  act  to  the  complex  realities  of  modern  labor-management 
relations. 

(c)  The  Bord  itself  has  overemphasized  its  quasi-judicial  charac- 
ter by  adhering  to  an  ad  hoc  approach  in  its  decisions,  ^Vhile  usually 
grounding  its  ratio  decidendi  on  a  policy  consideration,  or  on  a  vague 
criterion  such  as  "reasonableness."  ^  In  some  cases,  the  ratio  cannot 
be  ascertained  at  all.^  Consequently,  the  Board  has  failed  to  furnish 
adequate  guidance  to  those  employers  and  labor  organizations  who 
sincerely  wish  to  comply  with  Board  law  and  to  labor  practitioners 
who  find  it  increasingly  difficult  to  advise  their  clients  as  to  the  legal- 
ity of  a  given  course  of  conduct.^ 

II.  The  Genesis  of  tpie  NLRA 

Section  2  of  the  original  National  Labor  Relations  Act  ®  (popularly 
known  as  the  Wagner  Act^)  created  a  three-man  Board  that  was 
to  be  appointed  by  the  President  to  act  as  an  independent  regulatory 
agency.®  The  1935  legislation^  successfully  preserved  section  7 (a) 
of  the  earlier  National  Industrial  Recovery  Act,^°  which  had  been 
accepted  reluctantly  by  industry  leaders  as  the  quid  pro  quo  for  the  so- 
called  "codes  of  fair  competition." "  The  principles  contained  in 
section  7(a),^-  now  section  7  of  the  NLRA,^^  constitute  to  this  date 
the  cornerstone  of  federal  labor  relations  policy. 

The  right  to  organize  and  the  right  to  bargain  collectively,  in 
a  sense,  have  a  common-law  origin  and  certainly  antedated  the  NIRA. 
During  the  First  World  War.  the  National  War  Labor  Board  pro- 
scribed any  interference  by  employers  with  "section  7"  rights.  Ac- 
cording to  Justice  Frankfurter  in  Phelps  Dodge  Corp.,  "  these  rights 


3  Spp.  e.q..  Publishers'  Ass'n,  139  N.L.R.B.  1092  (1962). 

*In  Spieffelherp  Lumber  &  Bid?.  Co..  12R  N.L.R.B.  1.S79  CigeO)  the  Bo.nrd  majority 
fqilpcl  to  state  whether  its  flndinj;  of  a  violation  of  S.S(h)f2)  of  the  NLRA  depended 
upon  the  mere  existence  of  a  contract  containing  a  union-security  clause  or  upon  an  as- 
sumption that  the  union  caused  the  discriminatee's  discharge  pursuant  to  the  union- 
security  clause. 

5  fjpp"  TsfQ^p  Adminixirntire  Lmr  Mnkinn  Through  Ar! indication:  The  National  Lnhor 
Felationn  Board.  4.5  Minn.  L.  Rev.  609,  639  (1961)  :  "fTlhere  may  he  unconscious  viola- 
tions fof  the  NLRAl  which  woud  be  avoided  if  the  parties  involved  were  apprised  of 
the  policv  of  the  Board  in  advance." 

«49Stnt.  449  (1 93' K  as  amended.  29  r.S.C.  §  151  (195.S). 

■7  See  Kevserlinsr.  The  Wagner  Act;  Its  Origin  and  Current  Significance,  29  Geo.  Wash. 
L.  Pkv.  199  n960>. 

''The  Board  was  enlarged  to  five  members  hv  §  3(a)  of  the  1947  amendments.  61  Stat. 
1.39  n947).  29  TT.S.C.  S  154  (19oR). 

»  Which  was  declared  unconstitutional  in  NLRB  v.  Jones  &  Laughlin  Steel  Corp.,  301 
r.S.  1   fiOS?). 

1"  4S  Stat.  195  (■19331.  .nmended,  ch.  246.  49  Stat.  375  (1935)  (declared  unconstitutional 
in  \   L  A    Schechter  Poultrv  Corp.  v.  United  States.  295  U.S.  495  (19351  L 

n  i;pp  SpENTER,  COLLECTIVE  BARG.AIXING  UNDER  SECTION  7(A)   OF  THE  NIRA  4  (1935). 

12  Section  7  (a  V  read  in  part  :  ,       ,„       . 

Every  cod'^  of  fnir  competition   .   .   .   shall  contain  the  followinjr  conditions  : 

DThat  employees  shall  have  the  right  to  organize  and  bargain  collectively  through 
representatives  of  their  own  choosing,  and  shall  be  free  from  the  interference,  restraint, 
or  coercion  of  employers  of  labor,  or  their  agents,  in  the  designation  of  such  representa- 
tives or  in  seif-orgnnization  or  in  other  concerted  activities  for  the  purpose  of  collec- 
tive bargaining  or  other  mutual  aid  or  protection  : 

2)    That  no  employee  and  no  one  seeking  employment  shall   be  renulred  as  a   condi- 
tion o^'  employment  to  join  any  company  union  or  to  refrain  from  joining,  organizing,  or 
assisting  a  labor  organization  of  his  own  choosing.   .  .   . 
eh.  90   4S  Stit.  10Q-O0   n9331. 
"  Section  7  of  the  NLRA  reads  : 

Employees  shnll  have  the  right  to  self-organization,  to  form.  join,  or  assist  labor 
organizations,  to  bargain  collectively  through  representatives  of  their  own  choos- 
ing, and  to  engage  in  other  concerted  activities  for  the  purpose  of  collective  bar- 
gaining or  other  mutual  aid  o"-  nrotcction.  and  shall  also  have  the  right  to  refrain 
from  any  or  all  of  such  activities  except  to  the  extent  that  such  right  may  be  af- 
fected by  nn  agreement  renuiring  membership  in  a  labor  organization  as  a  condi- 
tion of  emp'ovmojit  qp  qiitVio'-i-'e'i  in  Si^ft-ion  8(a)  (.3) . 
fil  Stnt.  140  (19471.  29  U.S.C.  §  157  (1959). 

"  Phelps  Dodge  Corp.  v.  NLRB,  313  U.S.  177,  185  (1941). 
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arose  as  an  inevitable  corollary  of  the  principle  of  freedom  in  oro^ani- 
zation  in  modern  industry.  Labor  unions  ^Yere  organized  "out  of  the 
necessities  of  the  situation  .  .  .  [UJnion  was  essential  to  give  laborers 
an  opportunity  to  deal  on  terms  of  equalitj^  with  their  employer."  ^^ 

This  developmg  history  and  the  act  which  codified  it  have  been 
based,  however,  on  the  concept  of  collective  rights.  Proceedings  under 
the  NLRA  do  not  contemplate  the  adjudication  of  private  rights  as 
such :  The  Board  acts  in  a  public  capacity  to  give  effect  to  a  public 
policy  statute."  Furthermore,  since  its  inception,  the  statute,  notwith- 
standing the  motivations  of  some  of  the  legislators,  ^^  has  acknowl- 
edged no  raison  d'etre  more  moral  and/or  more  profound  than  the 
principle  of  free  enterprise.^^ 

By  enacting  the  NLRA,  Congress  did  not  intend  to  interfere  with 
"the  free  play  of  economic  forces  but  [sought]  to  assure  that  the  play 
of  those  forces  be  truly  free."  ^'■^  The  ultimate  concern  of  Congress,  as 
well  as  the  source  of  its  povx-er,  was  the  maintenance  of  the  free  How 
of  conunerce.^'*  In  fact,  a  statement  written  in  1935  by  Professor  Wil- 
liam H.  Spencer  concerning  section  7 (a)  of  the  NIRA  is  still  con- 
vincing: "[Section  T(a)J  apparently  contemplates  a  society  of  large, 
theoretically  well-balanced  pressure  groups.  In  the  field  of  industrial 
relations  it  assumes  a  possible  situation  in  which  workers  as  a  class 
are  ranged  against  employers  as  a  class."  '^ 

The  same  author  also  wrot(^  that  the  right  of  a  worker  to  be  free 
from  the  interference  of  his  fellow  workers  is  not  coextensive  with  his 
right  to  be  free  from  the  intei'ference  of  employers,  nor  is  it,  popularly 
speaking,  as  comprehensive  as  the  latter.^-  The  concept  of  noninter- 
ference by  co-workers  (at  least  collectively)  with  section  7  rights  was 
certainly  jolted  by  the  1947  amendments  to  the  act,  which  proscribed 
for  the  first  time  certain  unfair  labor  pi-actices  by  imions.  Although 
critics  have  differed  as  to  whether  the  Taft-Hartley  amendments  radi- 
cally changed  the  basic  objectives  of  the  act,-^  there  can  be  no  question 

'^^Id.  at  183,  185.  In  support  of  this  proposition  the  Court  cited  American  Steel  Foundries 
V.  Tri-City  Council,  2.57  U.S.  184.  209  (1921). See  also  Buffurd,  The  Wagnek  Act;  Em- 
ployee AND  Employer  Relations  3-4  (1941). 

18  National  Licorice  Co.  v.  NLRB,  309  U.S.  350,  362  (1940). 

"  Mr.  Keyserlinfi:,  a  close  associate  of  the  late  Senator  Wagner,  states  that  Senator 
Wagner  considered  the  act  as  a  vehicle  for  economic  and  social  progress  and  not  as  a 
mere  weapon  for  negating  industrial  strife.  This  view  was  not  generally  shared,  how- 
ever. In  fact,  according  to  Keyserling,  Senator  Wagner  succeeded  in  having  his  legisla- 
tion enacted  almost  by  the  sheer  force  of  his  own  personality,  aided  by  the  economic 
climate  then  prevailing.  The  executive  branch  did  not  support  the  hill  with  enthusiasm 
and.  ironically,  many  of  the  craft  unions  were  openly  antagonistic.  According  to  Key- 
serling. the  bill  could  not  have  been  enacted  in  1938.  Keyserling,  supra  note  7,  at  202, 
207.  218. 

IS  Parenthetically,  the  English  historians  Sidney  and  Beatrice  Webb  noted  that  the 
right  to  strike  in  England  was  always  a  mere  derivative  of  freedom  of  contract.  Seo 
Webb  &  Webb,  The  History  of  Trade  Unionism  664  (2d  ed.  1920). 

1"  Phelps  Dodge  Corp.  v.  NLRB,  313  U.S.  177,  183  (1941)   (Frankfurter,  J.). 

20  See  Id.  at  182. 

21  Spencer,  op.  cit.  supra  note  11,  at  83. 

In  view  of  the  economic  justification  for  a  statute  which,  in  part,  has  a  quasi-criminal 
code  aspect,  it  is  not  so  astonishing  that  "despite  over  25  years  of  statutory  prohiliition 
and  widespread  publicity,  the  number  of  unfair  labor  practices  grows,  rather  than  dimin- 
islies,  and  at  an  alarming  rate."  Staff  of  Subcomm.  on  NLRB  of  House  Comm.  on  Educa- 
tion AND  LAii(  R,  87th  Cong.,  1st  Sess.,  Report  on  Administration  of  the  IjAB(5R- 
Management  Relations  Act  by  the  NLRB  1  (Comm.  Print  1961)  [hereinafter  cited  as 
PuciNSKi  Subcomm.  Rep.]. 

22  Spencdr,  op.  cit.  supra  note  11,  at  83. 

23  See  e.g.,  Feldesman,  The  Supreme  Court  and  Collective  Bargaining  Under  the  Na- 
tional Labor  Relations  Act.  13  Lab.  L.J.  339.  340  (1962)  (the  amendments  merely 
changed  the  "rules  of  the  game").  One  commentator  observed  that  in  1947  many  felt 
"it  was  high  time  for  the  Government  to  discard  its  role  of  being  a  statutory  sponsor 
of  organized  labor  and  assume  the  role  of  a  neutral  umpire."  The  iiromotion  of  collec- 
tive bargaining  is  not  an  end  in  itself  but  a  means  to  the  end  of  promoting  the  "normal 
flow  of  commerce.  '  .Tenkins,  What  Is  the  National  Lahor  Relations  Board?,  12  U.  Fla. 
L.  Rev.  354,  361-62  (19.59)  ;  Ratner,  The  Quasi-Judicial  NLRB  Revisited.  12  Lab.  L..T.  685. 
686  (1961)  (the  amendments  sought  merely  to  "equalize"  the  statute  but  did  not  divert 
or  dilute   its   primary   aim   of   the   promotion   of   collective   bargaining). 
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that  section  8(b),  however  laudable  the  intent  of  its  authors,  was  a 
foreign  branch  grafted  onto  the  trunk  of  the  Wagner  Act,  adding  dif- 
ficulties of  interpretation  for  the  Board  and  for  the  court."^ 

III.  The  Administration  of  the  NLRA 

A.  the  role  or  congress 

The  NLRB,  as  an  independent  regulatory  agency,  exists  at  the 
will  of  Congress  and  is  subject  to  its  legislative  power.  Since  the 
Board,  at  the  same  time,  must  remain  "judicially'-  independent, 
its  position  is  an  ambiguous  one.-^  The  Board  is  entrusted  with 
the  task  of  administering  a  statute  which  for  the  purpose,  inter 
alia.,  of  flexible  administration  does  not  specify  in  precise  and  un- 
mistakable language  what  conduct  Congress  intended  to  proscribe 
as  unfair  labor  practices.^*^ 

While,  admittedly,  the  Taft-Hartley  amendments  were  "to  a  marked 
degree,  the  result  of  conflict  and  compromise  between  strong  con- 
tending forces  and  deeply  held  views  on  the  role  of  organized  labor 
in  the  free  economic  life  of  the  Nation,"  -"  the  Board,  nevertheless, 
must  seek  to  strike  a  "balance"  without  reading  into  the  statute  policies 
that  failed  of  enactment."^  Moreover,  the  NLRB  must  not  substitute 
its  own  moral  jiidgment  or  even  the  sentiments  of  the  community  for 
the  will  of  Congress.-^ 

Since  the  inception  of  the  NLRA,  these  legislative  compromises 
have  generated  future  controversies  that  have  limited  the  Board's 
potential  efi'ectiveness.^°  Professor  Archibald  Cox  (now  Solicitor  Gen- 
eral of  the  Imited  States)  reportedly  has  said  concerning  the  enact- 
ment of  section  8(b)  (7)  ^^  in  1959  that  "the  very  few  men  close  to 
the  conference  report  who  understood  this  problem  had  no  common 
intentions — perhaps  had  conflicting  intentions  would  be  a  better 
phrase."  ^^ 

The  problems  of  administering  such  a  statute  are  further  compli- 
cated by  a  tendency  on  the  part  of  the  courts  in  recent  years  to  restrain 
bold  approaches  by  the  Board,  especially  in  respect  to  unfair  labor 
practices  by  labor  organizations.^^  Despite  its  broad  mandate,  the 
Board  cannot  proceed,  for  example,  into  a  new  area  of  "regulation" 
of  collective  bargaining  ^*  or  of  the  operations  of  hiring  halls,^^  which, 
in  the  opinion  of  the  Supreme  Court,  Congress  has  not  entrusted  to 
the  Board.  In  addition,  congressional  attitudes  toward  proposals  for 
more  effective  administration  of  the  NLRA  are  frequently  influenced 

^*  Spe  text  accompanying  notes  119—58  infra. 

-"See  Farmer.  Prnhlemn  of  Orfjovisntinn  nvd  Adminixtratioii  of  the  National  Labor 
Relatiovx  Board.  29  Geo.  Wash.  L.  Rev.  Sr.?,.  P.nr,  (lOfiO). 

=»  S«e  Republic  Aviation  Corp.  v.  NLRB.  ?.24  U.S.  793,  79S  (1945). 

2^  Local  1976,  United  Bhd.  of  Carpenters  &  Joiners  v.  NLRB,  357  U.S.  93.  99-100  (lO-'S) 
(Frankfurter,  .r.^. 

2s  t?pp  jf]  pf  100  C5pp  a^jgQ  ■R.Ttner.  supra  note  23  at  686:  "Tlie  le.eislntivp  histor.v  [of 
Taft-Hartle.vl   revealed  .  .  .  that  almost  ever.v  provision  reflected  a  compromise.   .   .   ." 

2»  See  Cox.  t;?"  Diitjt  To  B^rf/ain  in  Good  Faith.  71  Harv.  L.  Rev.  1401.  1437  (1958). 

so  See  Peck,  The  Atrophied  Riile-Malcing  Powers  of  the  National  Labor  Relations  Board, 
70  Yai,f,  L..T.  729  (1961). 

"1  LaVior-Manajrement  Reporting  and  Disclosure  Act  of  1959,  73  Stat.  519,  29  U.S.C. 
S  158  (Sum.  I.  19"9>. 

32  Address  liy  NLRB  Member  Gerald  A.  Brown.  Labor  Law  Section  of  the  Minnesota 
Bar  As'sn  (pt.  1).  In  New  York  Law  Journal.  July  24,  1962,  p.  4,  col.  2.  See  also  Note, 
Organisational  and  Recognition  Picketing:  Permissible  Activity  Under  the  Landrum- 
Griffln  Amendments,  36  St.  John's  L.  Rev.  293,  294  (1962). 

^  See  text  accompanving  notes  119-58  infra. 

3*  NLRB  V.  Insurance  Agents'  Union.  361  U.S.  477,  500  (1960). 

^  Teamsters  Union  v.  NLRB,  365  U.S.  667  (1961) . 
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by  their  possible  impact  on  the  substance  of  Board  decisions/^  or 
more  cynically,  by  a  fear  that  the  act  might  work  too  well.^^ 

Much  of  the  recent  criticism  of  the  NLRB  has  emphasized  the  un- 
due lapse  of  time  in  the  processing  of  the  average  unfair  labor  prac- 
tice case  between  the  issuance  of  a  complaint  by  the  General  Counsel 
and  a  final  decision  and  order  by  the  five-man  Board.  In  fact,  the  Re- 
port of  James  M.  Landis  to  President-Elect  Kennedy  in  1960,  in  con- 
trast to  its  criticism  of  the  other  regulatory  agencies,  was  compara- 
tively mild  about  the  "failings"  of  the  NRLB.  Landis,  although  critical 
of  the  separation  of  functions  between  the  Board  and  its  General 
Counsel,  concentrated  primarily  on  the  element  of  delay  as  seriously 
hampering  the  Board's  effectiveness.^* 

Landis'  Reorganization  Plan  No.  5  would  have  permitted  the  Board 
to  delegate  final  authority  to  decide  unfair  labor  practice  cases  to  its 
trial  examiners,  with  provisions  for  limited  review  by  the  Board  itself. 
This  would  ha^•e  reduced  the  Board's  case  load  and  the  consequent  time- 
lag  in  processing,^^  but  it  was  defeated  in  the  House  of  Representa- 
tivcs,"*"  and  prospects  for  future  passage  of  the  Plan  in  eitlier  chamber 
of  Congress  are  rather  dim.  Dean  Landis  quite  candidly  has  ascribed 
the  defeat  of  the  Reorganization  Plans  to  unworthy  political  consider- 
ations :  "[]M]en  of  respectability  .  .  .  attacked  [the  delegation]  feature 
of  the  Plans  on  the  ground  that  the  entire  functions  of  the  agency  could 
potentially  be  delegated  to  one  of  the  janitors."  ^^ 

A  representative  of  the  National  Association  of  Manufacturers  testi- 
fied that  he  opposed  the  Plan  because  "one  man's  delay  is  the  other 
man's  due  process."  *^  This  wry  comment  contains  more  than  a  grain 
of  truth,  considering  the  nature  of  the  statute  itself  and  the  fact  that 
the  element  of  delay  is  certainly  built  into  the  act.  But  eiRcient  adminis- 
tration even  of  an  imperfect  statute  would  seem  to  be  a  nonpartisan 
consideration.  Expedition  in  this  area  is  of  particular  importance 
because  of  the  volatile  nature  of  labor  relations  and  the  "perishable 
nature  of  the  problems  of  the  Board's  clients."  *^  Congress  not  only  has 
been  aware  of  those  factors,  l:)ut,  as  Dean  Landis  lias  bluntly  indicated. 
Congress  has  responded  to  the  appeals  of  the  proponents  of  delay  by 
affirming  the  status  quo. 

Although  more  striking  examples  of  congressional  "inertia"  can 
be  cited  in  other  areas,**  it  is  particularly  noteworthy  here  that  despite 
their  alleged  political  and/or  philosophical  persuasions,  all  of  the 
Board  members  and  General  Counsel  Rothman  endorsed  Reorganiza- 
tion Plan  No.  5.  The  past  three  chairmen  of  the  Board  have  favored 
limiting  the  scope  of  review  of  the  trial  examiner's  intermediate  report 
—  I 

36  f5pe  Farmpr,  oupra  note  25.  at  S55. 

■•"  Spp  T.anrtis.  Perxpertlret^  on  the  Adwuii^trative  Prore.<iS,  14  An.  L.  Re^'.  66,  70   (1961). 

3s  5;<pp  Notp  The  Progrexx  of  Feflcrnl  Agency  Reorganization  Under  the  Kennedy  Admin- 
istrnfion,  4«i  Va.  T..  Rev.  SOO.  844  nf)fi2>. 

^  Td.  !it  844:  RportraniVntion  Pinn  No.  .5  of  1061.  in  H.R.  Doc.  No.  172.  S7th  Cong., 
1st  5^psR.  n961).  Thp  plan  would  have  anthorlzert  dplpcration  of  any  fnnrtion  to  a 
"'division  of  the  Bonrfl.  IndiYicliial  Board  mpniber.  hearing  exnminpr.  empioype  or  em- 
plovpp  board"  and  would  have  pubst'tutpd  pritipiples  of  discretionary  review  for  tlie 
present  mandatory  review  Td.  rt  2-8.  See  generally  Anerbach,  f^cone  of  Aufhoritii  of  Fed- 
errl  AdrnhtifitrofU-e  A  oencies  To  Delegate  Decision  Making  to  Hearing  Examiners,  48 
Minn,  t,  t?ev.  S?8  n9c,J>. 

*"  107  Pong.  Rec.  180fiO-7S  nORl). 

"  T.pndis.  supra  note  37,  at  72-73. 

*2  TfJ.  .it  70. 

«McCn^inch.  The  NT.RB  and  Techniques  for  Expediting  the  Administrative  Process, 
14  An   T..  Rev.  97  (1961  V 

^^  For  example,  the  iisnnlly  unanimous  recommendations  of  the  Civil  Rights  Commis- 
sion, a  nonpartisan,  hisrhlv  responsible  group  reorpspnting  a  spectrnm  of  regional  and 
other  viewpoints  have  had  slight  impact  on  federal  legislation. 
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to  situations  wliere  at  least  two  Board  members  decide  that  review  is 
warranted  because  of  clear  errors  of  fact,  law,  or  procedure  or  because 
of  imj)ortant  legal  or  policy  considerations.'*^  The  delegation  proposals 
assume,  of  course,  "a  less  egalitarian"  ^°  approach  to  cases  coming 
before  the  Board,  but  the  problem  of  determining  the  "important" 
cases  ^^  could  not  have  been  a  sincere  excuse  for  defeating  the  Plan, 
especially  in  view  of  the  above  limitations  *®  and  compared  with  the 
enormous  problem  of  reducing  the  Board's  work  load."*^ 

The  fate  of  Reorganization  Plan  No.  5  does  not  augur  well  for  the 
enactment  of  other  proposals  for  reform  of  the  Board's  processes,  at 
least  those  that  require  congressional  approval.  For  example,  Mr. 
Stuart  Rothman  has  suggested  the  institution  of  three-man  boards  in 
regions  throughout  the  country  to  perform  the  duties  of  trial  exami- 
ners. This  proposal,  according  to  Mr.  Rothman,  would  bring  "federal 
law  to  the  people" ;  it  would  create  a  sense  of  community  responsibility 
in  the  regional  Iwards  and  would  permit  a  more  extensive  utilization  of 
oral  argument  and  prehearing  conferences.  The  Board,  like  the  Su- 
preme Court,  would  be  free  to  decide  novel  questions  of  law  affecting 
future  decisions.  The  former  General  Counsel's  proposal  undoubtedly 
contains  much  merit,  but  it  assumes  that  in  most  cases  the  parties 
would  be  satisfied  with  decisions  liy  a  three-man  Board  of  competent 
persons  and  would  not  appeal  their  decision.^"  This  assumption,  how- 
ever, overlooks  the  very  important  element  of  delaj^  in  this  area  that 
quite  often  supersedes  the  desire  for  a  final  determination  of  a  con- 
tested unfair  labor  practice  charge. 

Mr.  Rothman's  proposal  can  also  be  attacked  on  the  same  grounds  as 
other  similar  proposals  for  the  transfer  of  the  Board's  iudicial  func- 
tions to  the  existinsf  federal  courts  or  to  a  newly  created  Administra- 
tive Court  of  the  United  States."  Aside  from  the  difficulty  of  receiving 
congressional  approval,  such  proposals  do  not  advance  far  because  of 
the  apparent  difficulty,  inherent  in  most  administrative  agencies,  of 
separating  the  judicial  functions  of  the  agency  from  its  other  func- 
tions.^- There  is,  furthermore,  a  serious  question  of  the  vrisdom  of  such 
separation  inasmuch  as  it  undermines  the  very  basis  for  the  existence 
of  administrative  agencies — the  need  for  "flexibility  through  discre- 
tion" ^'  to  cope,  like  equity,  with  situations  for  which  the  existing  judi 
cial  system  is  inadequate 
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^=  See  McCiiUooh.  supra  note  43.  at  09  ;  see  PnriNSKi  Subcomm.  Rep.  10-12. 

40  See  Friendly,  A  Look  at  the  Federal  Administrative  Agencies,  60  Colum.  L.  Rev.  429 
(1960). 

^7  \rlfirePR  hv  NLRB  General  Counsel  Stuart  Rothman.  1.5th  Annual  F.ill  Inrlustrin] 
Relotions  Conference  of  the  Assooiated  Industries  of  Cleveland,  Sept.  20,  1962,  in  CCH 
1962  T,AB.  Ret,.  Rep.  H  ,m]9  :  See  also  Fnrmer,  suprn  note  25,  at  ■S6r). 

*^   See  Lnndis.  supra,  note  ."^7,  at  72-73. 

*"  See  Address  bv  Rothroan,  supra  note  47.  See  also  Address  by  NLRB  Executive  Sec- 
retary O^den  W.  Fields.  La'-or  Law  Section  of  American  Bar  Association,  San  Francisco, 
Ai'trust  6.  1962.  in  50  L.R.R.M.  3R  (1962). 

""  Address  by  Rothman.  supra  note  47. 

"  Comm'n  on  Orffani^ation  of  the  Executive  Branch  of  the  Crovernment,  Lepal  Services 
and  Procedure,  H.R.  Doc.  No.  12S.  84th  Cong..  1st  Sess.  (1955).  The  (Hoover)  Commis- 
sion proposed  that  some  functions  of  some  administrative  acencies  he  transferred  to 
either  the  rosrular  courts  or  to  a  newly  crepted  Administrative  Court  of  the  United  States. 
See  also  McFarland  Lnndis'  Report:  Thf  Voife  of  One  Cripna  in  the  Wilderness.  47  Va. 
L.  Rev.  373.  404  (1961).  In  August,  1963,  Congressman  Phil  Landrum  proposed  legis- 
lation that  wou'd  transfer  unfair  labor  practice  cases  to  the  district  courts.  H.R.  R246. 
,'=!<Jth  Pong..  1st  Sess.  (1963).  "[Tlhe  NLRB,"  he  said,  "has  passed  the  point  of  no  return." 
33  L  R.R.]\T.  R7  (1963). 

52  See  McFarlnnd,  supra  note  51.  at  404. 

5»  Davis.  The  Doctrine  of  Precedent  as  Applied  to  Administrative  Decisions,  59  West  Va. 
L.  Rev.  111.  131  (1957). 

^  Landis,  supra  note  37,  at  66. 
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The  former  General  Counsel's  proposal  serves  therefore  to  reempha- 
size  the  quasi- judicial  character  of  the  Board  which  Congress  fostered 
in  1947  by  separating  the  powers  of  the  General  Counsel  from  the  five- 
man  Board.^^  In  the  early  days  of  the  Wagner  Act,  the  Board  was  in 
fact  and  in  theory  both  judge  and  prosecutor,  frequently  determining 
ab  initio  whether  complaint  should  issue  in  specific  cases.  By  1947  the 
situation  had  so  changed  that  the  five-man  Board  confined  its  duties 
almost  exclusively  to  final  decisions  and  orders,  but  the  stigma  re- 
mained.^*' Ironically,  one  further  justification  advanced  in  1947  for  the 
separation  was  that  the  law  had  become  so  well  established  through 
Board  and  court  decisions  that  the  General  Counsel  need  only  enforce 
it !  The  substantive  amendments  of  1947  of  course,  have  created  a  host 
of  problems,  discussed  elsewhere  in  this  Article,  that  have  not,  and 
probably  never  will  be,  fully  resolved.  The  General  Counsel,  therefore, 
although  not  a  "prosecutor"  in  the  opinion  of  Mr.  Eothman,^^  is  ad- 
mittedly an  "Attorney-General"  ^^  for  labor  law,  but  an  Attorney-Gen- 
eral who  as  a  matter  of  necessity,  prudence  of  justice  must  proceed  to 
complaint  "in  close  cases."  ^^ 

The  detaclied  observer  finds  it  difficult  to  believe  that  the  General 
Counsel  cannot  seek  from  tlie  Board  an  indication  of  its  attitude 
toward  novel  questions  of  jurisdiction  or  law  before  authorizing  exten- 
sive investigation  of  the  instant  charges  and  proceeding  to  complaint 
or  finally  dismissing  the  charges,*"-  Furthermore,  in  respect  to  matters 
which  apparently  are  not  within  the  purview  of  the  act,  but  may  be, 
the  Board  cannot  make  its  own  determination.*'^  The  General  Counsel, 
therefore,  is  in  a  position  to  dictate  policy.**^  In  the  event,  despite  these 
and  otlicr  criticisms  of  the  separation  of  powers,*'^  the  practice  is  now 
so  well  entrenched  in  our  administrative  system  that  there  is  no  likeli- 
hood of  change.  In  fact,  the  tendency  may  be  toward  greater  separa- 
tion of  the  Board's  judicial  and  nonjudicial  functions.*'* 

Although  the  Board  maintains  an  outward  appearance  of  stability, 
there  is  reason  to  doubt  the  certainty  of  its  administrative  position. 
LRB  officials  seem  optimistic  about  the  resolution  of  the  Board's 

^^NLRA  §3rd).  61  Stat.  139  (1947),  29  U.S.C.  §ir)3((l)  fl959)  :  see  H.R.  Rep.  No. 
niO.  soth  Confr.,  1st  Sess.  37  (1947)  ;  Ratner,  Policy  Making  hy  the  New  Quasi-Judicial" 
Nf  RB.  23  U.  Chi.  L.  Rev.  12  (1955). 

™  Spp  P^irmer.  ffupra  note  25.  at  355  ;  Note.  48  Va.  L.  Rev.  300.  .341  (19(^2). 

'^■'Rothman,  Office  of  General  Counsel  of  NLKB, 12  Lab.  L.J.  698,714(1961). 

r.s  Ad'Ti-pss  by  Rothman,  supra  note  47. 

59  Ihld. 

"n  The  Board's  Statements  of  Procedure  permits  a  party  to  a  labor  dispute  before  an 
agency  or  court  of  a  state  or  territory  to  petition  tiie  NLRB  for  an  advisory  opinion  as 
to  whether  it  would  assert  jurisdiction  over  the  matter.  29  CFR  §101.39  (1963).  Such 
procedure  is  availnhle  to  the  Board's  General  Counsel  only  when  a  representation  peti- 
tion and  unfair  labor  practice  charges  involving  the  same  employer  are  pending  in  a 
regional  office.  29  C.F.R.  §  101.42  (1963). 

bisection  3(d)  of  the  NLRA  confers  "final  anthoritv"  upon  the  General  Counsel  to  de- 
termine whether  or  not  a  complaint  should  issue.  61  Stat.  139  (1947),  29  U.S.C.  §  153(d) 
(]9.-'9). 

"2  See  Farmer,  supra  note  25.  at  360.  For  example,  in  Hughes  Tool  Co.,  104  N.L.R.B. 
318  (1902),  Mr.  Rothman  authorized  issuance  of  comitlaint  on  a  racial  discrimination  issue 
fo'-  the  first  time  in  the  history  of  the  NLRB.  52  L.R.R.ISI.  59  (1963). 

""See  McFarland,  supra  note.  51  at  408:  "[Landis]  sees  a  single-minded  aggregation 
of  pulilic  servants  exercising  any  and  all  powers  of  governance  for  the  Implementation 
and  enforcement  of  public  law."  See  also  Friendly,  supra  note  46.  at  438. 

M  See  Farmer,  suprt  note  25.  at  3Fi6.  Hector.  Problems  of  CAB  and  the  Independent  Ref/u- 
Infory  Commissions.  69  Yai.e  Tj..T.  931  (1960),  proposes  that  the  executive  liranch  deter- 
mine policy,  that  the  adjudicative  functions  be  transferred  to  an  administrative  court  and 
that  enforcement  powers  be  transferred  to  the  Department  of  Justice. 
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problems  ^"  and  about  its  general  effectiveness  as  a  regulatory  agency.''*' 
Concurrently,  public  statements  of  Board  members  indicate  a  definite 
uncertainty'''  about  the  Board's  ability  to  cope  with  the  enormous  back- 
log of  unfair  labor  practice  cases,  which  creates  "an  unconscionable 
delay  in  ...  processing  .  .  .  which  renders  final  .  .  .  decisions  al 
most  nugatory  and  futile." 
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B.  Inherent  Weaknesses  of  the  NLRA 

If,  as  indicated  above.  Congress'  failure  to  respond  to  nonpartisan 
appeals  for  reform  of  the  Board  procedures  stems  primarily  from 
political  considerations,  the  fears  of  those  legislators  who  are  sym- 
pathetic to  partisan  interests,  particularly  those  of  management,  are 
laro-ely  unfounded."^  There  are  defects  and  limitations  built  into  the 
core  of  the  act  which  provide  cogent  arguments  against  its  alleged 
effectiveness  even  as  "reformed." 

In  view  of  the  nature  of  the  statute  and  in  view  of  the  economic 
realities  (for  example,  it  is  almost  axiomatic  that  the  advent  of  a 
union  usually  increases  an  employer's  labor  costs;  hence,  a  lengthy 
strike  may  be  to  the  employer's  economic  advantage  if  he  ultimately 
removes  the  collective  bargaining  representative  from  the  premises; 
on  the  other  hand,  industrial  stability,  with  or  without  a  union,  may 
be  of  sole  concern  to  a  particularly  employer),  it  is  fair  to  conclude 
that  settlement  of  unfair  labor  ]n-actice  charges  and  complaints  is  often 
motivated  by  considerations  unrelated  to  fear  of  the  Board's  proc- 
esses. Furthermore,  tha  number  of  "unsophisticated"  employers  is 
presumably  decreasing  with  the  widespread  publicity  given  to  labor- 
management  relations  in  recent  years.'" 

Consequently,  reading  of  the  statistics  in  the  NLIIB  annual  reports 
and  the  ])i'onouncements  of  Board  officials  about  the  effectiveness  of 
their  agency  can  be  misleading.  It  is  true,  however,  that  in  regard 
to  representation  matters,  a  sulistantial  portion  of  the  work  of  the 
Board,"^  the  XLRB  does  perform  a  service  to  labor  relations  by 
determining: 

(a)  whether  a  question  concerning  representation  exists  and,  if  so, 

(b)  The  appropriate  unit  for  bargaining,  and  finally, 

(c)  the  wishes  of  the  employees  in  said  unit  in  a  secret-ballot 
election. ■^- 

For  many  employers,  for  altruistic  reasons  or  otherwise,  the  Certi- 
fication of  Representatives  issued  by  the  Board  signals  full  recog- 

"'>  Spp  Kotlimni).  ftunra  note  ~u.  nt  70]  :  "riln  my  vipw  thoro  prohnhly  5s  not  nnv  hnrk- 
lotr  proi'lpin  paused  by  delay  in  pnsp  hnnrTinrr  that  cannot  lip  pliniinntpd  by  hard  work. 
Many  troubles  that  appeared  insnrmoiintalile  just  seem  to  go  away  under  plain,  consistent 
ha"'^  M-or'-     ..." 

'"See  Address  hy  Brown,  snpra  note  32,  p.  4,  cols.  1-8;  Address  by  NLRB  Chairman 
Frank  W.  >ff  rul'o'ch.  ABA  Lnbor  Relations  l>aw  Section  at  San  Francisco,  Aug.  7,  19(i2 
ill    ."0   KR.R.M.    ?,<\    anfi2)  :   Feldesman.   xuprn  note   2.M. 

""  See  .\ddr('ss  ''v  F'eUlw.  xiijirn  no^e  40  :  ,^ddrps=  bv  Rothman.  .sv/'>''7  note  47. 

"■^  Address  by  NLRB  Chairman  Frank  W.  McCulloch,  Federal  Bar  Association  Meeting, 
Sent.  13,  TUm.  in  ?,  CCH  l.AR.  Ret,.  Rep.  •  sn06,  ouoting  from  Pucin.ski  Sfi'.roMM.  Rep.  1 

69  For  examide,  two  of  tlie  three  Repniilican  members  nf  the  Pucinski  Subcommittee 
madp  no  recommendations  for  reform  pxcppt  that  the  Board's  decisional  powers  be 
transferred  to  federal  district  courts,  saying  that  the  Pucinski  hearings  had  become  a 
partisan  attack  on  the  "Eisenhower  Board."  4S  L.R.R.M.  UR  (19R1). 

""  The  I'ncinski  Subcommittee  found  that  tlie  number  of  unfair  lalior  practices  grows 
"at  an  alarming  rate."  Pucinski  Sfbcomm.  Rep.  1. 

"'  The  ]f!n2  NLRB  Annual  Report  sliows  that  11, 869  reiiresentation  petitions  and 
i:!.47!t  unfair  lalior  practice  charges  were  filed  in  1961-1062.  27  NLRB  Ann.  Rep.  a 
(1969  1. 

•-NLRA  §§9(b),    (c)(1),  61  Stat.  14.-5-44   (1947),  29  U.S.C.   §§  159(b),   (e)(1)    (1959). 
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nition  of  the  union  and  acceptance  of  serious  bargaining.  But,  at  the 
same  time,  Ohainiian  McCiilloch's  declaration  that  a  major  object 
of  the  act,  "effective  collective  bargaining,"  '^  has  been  achieved 
seems  more  hopeful  than  realistic.  Mr.  McCulloch  based  his  optimism 
on  a  survey  that  showed  that  collective  bargaining  agreements  followed 
92  percent  of  the  certifications  issued  in  1960  by  the  Board's  Atlanta 
office  and  approxim.ately  84  percent  of  the  certifications  by  the  Boston 
and  Pittsburgh  regional  offices. 

The  fact  that  contracts  were  successfully  negotiated  in  these  cases 
can  best  be  attributed  to  the  same  economic  motivations  that  result 
in  the  settlement  of  unfair  labor  jDractice  cases,  rather  than  to  the 
''refusal  to  bargain"  provisions  of  the  NLRA.^*  Significantly,  the 
same  survey  also  showed  that  66  percent  of  the  election  victories  which 
preceded  the  successful  negotiations  occurred  in  skilled-craft  units  of 
30  employees  or  less.  The  Board's  statistics  actually  show  that  the  per- 
centage of  union  victories  declines  sharply  as  the  size  of  the  units  in- 
creases.'^^ These  statistics  tend  to  establish  that  a  union's  economic 
strength  is  a  major  factor  in  successful  negotiations,  because  the  prol)- 
lem  of  organizing  a  substantial  number  of  employees  not  only  to  win 
an  NLRB  election  but,  more  importantly,  to  call  an  effective  strike, 
increases  with  the  size  of  the  (unskilled  or  semi-skilled)  unit  and  the 
availability  of  striker-replacements.  Furthermore,  although  repi-e- 
sentation  decisions  are  not  directly  review^able  in  the  courts  '^^  absent 
unusual  circumstances,'^'^  an  employer  may  obtain  review  of  such  deter- 
minations by  refusing  to  bargain  with  a  certified  union  and  contesting 
the  resulting  unfair  labor  practice  charge  on  the  ground  that  the  Board 
erred  in  the  earlier  representation  proceeding.'^^ 

It  is  also  true  that  by  virtue  of  its  powers  under  section  10(7)  of  the 
NLR A  ™  the  Board  is  able  to  procure  relatively  swift  and  effective  in- 
junctive relief  for  employers  faced  with  threatened  or  actual  Adola- 
tions  of  section  8(b)  (4)  or  with  illegal  picketing  in  violation  of  sec- 
tion 8(b)  (7).^°  In  addition,  the  Board,  in  jurisdictional  dispute  cases, 
especially  since  the  Supreme  Court's  CBS  decision,^^  makes  the  final 
determination  of  work  assignments  between  competing  uniou-S.  Since 
these  matters  constitute  but  a  small  portion  of  the  Board's  unfair  labor 

"3  Aclclre'=!R  liy  NI.RB  Chairman  Frnnk  W.  JNTf-Cnllorh.  American  Bar  Association's  Labor 
Relntions  Sortion  at  San  Frnnoisco.  Aug.  7.  19fi2.  in  50  L.R.R.M.  30  (1962). 

71NLRA  H  8(a)  (5).  (h)  (?,) ,  61  Stat  141  (1947),  29  U.S.C.  §  §  15S(a)  (5),  (b)(3)   (195S). 

""^  27  NLRB  AN\  Rep.  279  (1962). 

™AFL  V.  NLRB,  308  U.S.  401  (1940)  ;  Consolidated  Edison  Co.  v.  McLeod,  802  P.2tl  354 
(2d  Cir.  1962). 

"  Spp  I.eedom  v.  Kyne,  358  U.S.  1S4  (1958)  whero  thp  Conrt  held  that  the  Board's  action 
in  ineliulinj?  professional  emplovees  in  a  nonprofessional  nnit  was  patently  illegal  in 
contravention  of  NLRA  §  9(b).  61  Stat.  143  (1947).  29  U.S.C.  S  159(b)   (1958).  " 

■'s  Eastern  Greyhonnd  Lines  v.  Fusco,  320  F.2d  362  (6th  Cir.  1962).  The  fact  that 
snch  tactics  are  deemed  legitimate  by  the  conrts  is  ironic  in  view  of  the  Pucinski 
Rnbcommittee's  recommendation  that  the  NLRB  "disliar"  attorneys  who  advise  their 
clients  to  commit  unfair  labor  practices.  PrciNSKi  'Subcommittee  Repopt  2. 

Employers  in  the  Fourth  Circuit  have  successfully  used  the  unfair  labor  practice  route 
to  attack  the  Board's  policy  og  granting  separate  craft  representation,  except  in  four 
industries,  reeardless  of  the  degree  of  integration  of  plant  operations.  Roval  ISIcBee 
Corn.  V.  NLRB.  302  F.2d  330  (4th  Cir.  1962)  ;  NLRB  v.  Pittsburgh  Plate  Glass  Co.,  270 
F.2d  167  (4th  Cir.  1959). 

-»  73  Stat.  544  (19.59) .  29  U.S.C.  §  160(1 )   (Supp.  IV,  1962). 

s"  Durin  1962.  injunctions  were  granted  in  87  cases  and  denied  in  15  cases.  Another  197 
petitions  for  injunctive  relief  were  settled  or  placed  on  the  district  courts'  inactive  dock- 
ets. 27  NT,RB  Ann.  Rep.  21  (1962).  This  relief,  however,  is  not  always  speedy,  primarilv 
because  problems  of  interpreting  close  questions  of  law  arising  from  amhiguoiis  statutorv 
provisions  must  require  lengthy  deliberation  at  the  regional  office  level  and  in  Wash- 
ington. Furthermore,  even  in  routine  cases  the  inevitalile  delay  of  seven  or  eight  days 
between  the  filing  of  a  charge  under  S  S(b)(4)  or  §  8(b)(7)  and  Injunctive  relief  often 
proves  "fatal"  to  particularlv  vulnerable  emnlovers. 

81  NLRB  v.  Radio  &  Television  Broadcast  Engrs  Union.  364  U.S.  573  (1961). 
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practice  caseload,  ^^  and  since  it  is  the  purpose  of  this  Article  to  show, 
inter  alia^  merely  that  the  Board's  potential  eft'ectiveness  is  exagger- 
ated, the  emphasis  here  Avill  be  placed  on  the  Board's  major  and  tradi- 
tional activity  of  protecting  "section  7  rights"  against  violations  by 
employers  of  section  8(a)  (1),  (2),  (3)  and  (o).*'' 

To  begin  Avith,  the  problem  of  delay  is  inherent  in  the  statute  be- 
cause its  ambiguities,  created  by  legislative  compromises  (discussed 
above)  coupled  with  the  failure  of  the  Board  to  clarify  its  decisions, 
and  the  tendency  of  the  courts  to  restrict  the  Board  in  the  exercise  of 
its  expertise  (to  be  discussed)  obviously  create  delays  at  the  regional 
office  level  and  prolonged  and  j^erhaps  unnecessary  litigation  before 
trial  examiners.  Furthermore,  the  Board  lacks  the  power  to  enforce 
its  own  orders ;  absent  voluntary  compliance,  it  must  petition  a  court 
of  appeals  for  enforcem.ent.^*  An  aggrieved  party  (whether  the  charg- 
ing party  or  respondent)  may  petition  the  court  of  review  of  the 
Board's  order.^^  Such  proceedings  are  not  uncommon;  ^'^  in  fact,  "en- 
forcement litigation  has  spiraled  rapidly."  ^^ 

The  average  time  span  from  the  date  of  the  charge  to  an  effective 
judicial  decree,  in  any  large  number  of  important  cases,  is  more  than 
two  years.*^  It  requires,  on  the  average,  over  300  days  to  process  a 
charge  from  the  elate  of  filing  to  issuance  of  a  Board  decision  and 
order.^^  It  is  difficult  to  see,  therefore,  given  the  inevitable  delays  pres- 
ent under  ideal  circumstances,  how  even  radical  reforms  in  Board  pro- 
cedures can  reduce  the  time-lag  to  a  point  where  a  statutory  remedy 
will  in  any  real  sense  effectuate  the  policies  of  the  act.^° 

It  has  been  said  that  "justice  delayed  for  the  unemployed  worker 
is  justice  denied,  for  unless  he  is  put  back  on  the  job  within  a  short 
time,  he  must  seek  employment  opportmiities  elsewhere,  and  his  case 
becomes  largely  academic."  ^^  This  statement  is  as  relevant  to  the  case 
of  the  worker  discriminatorily  discharged  in  violation  of  section  8 
(a)  (3)^^  who  has  been  out  of  work  four  or  five  months  as  it  is  to  the 
discriminatee  who  must  wait  two  years  for  a  court  order  reinstating 
him. 

The  Board  (and  the  courts) ,  of  course,  can  order  the  employer  to  re- 
instate the  dischargee  and  to  make  him  "whole"  (this  remedy  includes 
back  pay  and/or  any  other  losses  that  may  be  construed  as  wages  suf- 
fered as  a  result  of  the  discrimination).  But  interim  earnings  must 
be  deducted  from  this  sum,  so,  as  a  practical  matter,  the  discriminatee 
who  suffers  more  than  a  de  minimis  financial  loss,  at  least  in  relation 
to  the  total  number  of  discriminatees  who  are  entitled  annually  to 


"=  Approximately  11%.  27  NLRB  Ann.  Rep.  262  (1962). 

*^  Sinoe  in  the  usunl  situation,  and  by  its  express  terms,  a  §S  (h)(2)  discrimination 
by  a  union  usually  results  in  a  concomitant  §  8(a)  (3)  violation  by  an  employer,  the 
two  subsections  will  be  discussed  together. 

s^NLRA  S  10(e),  61  Stat.  147-48  (1947),  29  U.S.C.  §  160(e)  (1958);  see  Note,  70 
Yale  L.J.  1366, 1374  (1961). 

S5NLRA  §  10(f),  61  Stat.  148-49  (1947),  29  U.S.C.  %  160(f)   (19.58). 

^  In  1962,  697  unfair  labor  practice  cases  were  closed  after  a  Board  decision  as  com- 
pared to  348  after  action  bv  a  court  of  appeals  and  54  after  action  by  the  Supreme  Court. 
27  NLRB  Ann  Rep.  270  (1962). 

^  Id.  at  21. 

^  Address  by  Rothman,  supra  note  47. 

^  See  Address  by  General  Counsel  Arnold  Ordman,  Southwestern  Legal  Foundation, 
Dallas,  Tex..  Oct.  .31,  1963.  Although  this  figure  represents  a  sharp  decline  from  previous 
years.  Board  officials  apparently  have  offered  no  explanation  for  the  trend. 

^  See  Note.  Statutory  and  Contractual  Reatrictions  on  the  RUilit  To  Strike  During  the 
Term  of  a  Collective  Bargaining  Agreement,  70  Yale  L.J.  1366,  1374  (1961). 

w  ]McCulloch,  supra  note  43,  at  97. 

^2  Illegal  discrimination  was  alleged  in  75%  of  the  charges  filed  against  employers. 
27  NLRB  Ann.  Rep.  7  (1962). 
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recover  tlieir  losses,  is  presTinitably  rather  uncommon.  The  Board's  1962 
report  shows  that  approximately  2465  employees  received,  on  the  aver- 
age, 710  dollars  apiece  in  back  pa^/  during  that  fiscal  year,^^  These  fig- 
ures are  swollen  by  one  or  two  major  cases  each  year  involving  em- 
ployers who  have  discriminatorily  refused  to  reinstate  employees  de- 
termined by  the  Board  to  bo  unfair  hibor  practice  strikers.''*  In  rela- 
tion therefore  to  the  total  number  of  employers  involved  in  luifair 
labor  practices  each  year,  the  annual  back-pay  liabilities  again  appear 
to  be  rather  insignificant. 

Finally,  it  is  not  unlikely  that  an  employer,  especially  in  a  major 
case,  may  deem  it  to  be  to  his  economic  advantage  to  delay  making  pay- 
ment as  long  as  possible  by  litigating  the  amount  of  back  pay  due.  The 
ten-year  history  of  Mastro  Plasties  Ine^^  may  be  an  extreme  example 
but  the  cas3  does  ilhistrate  the  possibilities  for  delay  available  both  to 
the  employer  who  finds  it  worthwhile  to  defy  a  Board  order  and  to 
the  employer  who  sincerely  questions  his  liability  for  the  alleged  vio- 
lations and  the  back  pay  owing  thereunder.^° 

That  portion  of  the  total  8(a)(3)  violations  which  results  from 
union  pressure  in  violation  of  section  8(b)(2)  presents  legal  prob- 
lems of  its  own  that  may  or  may  not  result  in  substantial  injustices  in 
particular  cases.  Generally,  8Ca)  (?>) — 8(b)  (2)  discrimination,  unlike 
the  classic  8(a)  (3)  activity  which  is  grounded  in  opposition  to  union- 
ization or  to  a  specific  union,  raises  questions  as  to  riglits  of  individual 
workers  as  opposed  to  the  group,  or  in  another  vein,  the  feasibility  of 
compliance  with  Taft-Hartley's  ban  on  the  closed  shop  in  certain  in- 
dustries where  the  closed  shop  is  indigenous.^'' 

The  second  most  common  charge  filed  against  employers  is  under 
section  8(a)  (5),  alleging  a  "refusal  to  bargain  in  good  faith."  ^^  Here 
also  it  is  difficult  to  conceive  how  even  radical  measures  to  speed  up 
tlie  Board's  processes  can  ever  make  this  section  of  the  act  meaningful. 
Concededly, 

the  union  [during  negotiations]  resorts  to  strike  action  and  gets  its 
de-sired  contracts  or,  alternatively,  the  union  is  too  weak  to  strike 
and  fades  from  the  scene  as  its  members  lose  confidence  in  its  abil- 
ity to  improve  conditions  of  emploj^ment.  In  either  event,  economic 

"^ /f?.  ;it  18.  In  1961,  3500  employees  received  approximately  $425  apiece.  26  NLRB  Anx. 
Rep.  221  (1961). 

'"See,  e.g..  Local  SSn.  UAW  v.  NI>RP.,  800  F.2rl  699  (D.C.  Clr).  evfordnc/  hi  part  12S 
N.L.R.B.  1062  (1962)  ;  Jacobs  Mfg.  Co.,  138  N.L.R.B.  35  (1962)  (201  strikers  entitled  to 
back  pay). 

esi03  N.L.R.B.  511  (1953),  enforced,  214  F.2d  462  (2d  Cir.  1954).  aff'd,  350  U.S.  270, 
rehearinf)  denied,  351  IT.S.  90S  (1956t.  The  respondent  employer  was  siiliseqiient'.y  ad- 
judged in  contempt  of  the  enforcement  order.  NLRB  v.  :Mastro  Plastics  Corp.,  26l"F.2d 
147  (2d  Cir.  1958).  The  respondent  purged  itself  by  complying  with  the  original  order 
and  by  paying  the  costs  of  the  NLRI!  in  the  contempt  proceeding.  Eight  years  after  issuance 
of  the  original  order  the  NLRB  determined  the  amount  of  back  pay  owing  to  the  discrimina- 
tees,  some  of  which  could  not  be  located.  Mastro  Plastics  Corp.,  136  N.L.R.B.  1342   (1962). 

""The  Board  in  Isis  Plumbing  &  Heating  Co..  138  N.L.R.B.  716  (1962)  for  the  first 
time  ordered  interest  at  6%  to  be  computed  in  back-pay  awards  but  still  it  is  apparent 
that  in  large  cases  the  employer's  investment  profits  on  the  money  withheld  may  exceed 
both  the  6%  and  his  legal  fees. 

I  had  occasion  to  participate  in  a  back  pay  hearing  in  1963  involving  about  200  claim- 
ants, which  consumed  over  60  hearing  sessions.  The  unfair  labor  iiractice  strike  whicli 
gave  rise  to  the  proceedings  occurred  in  1953-1954.  The  employer  moved  in  a  circuit 
court  to  enjoin  the  ))aek  jiay  hearing  on  the  ground  that  the  NLRB  regional  office 
had  delayed  four  and  one-half  years  in  issuing  the  back  pay  specification.  The  NLRB 
attorneys  successfully  resisted  the  emplover's  motion  bv  arguing  in  effect  that  such 
delays  are  not  uncommon  !  It  is  true,  however,  that  traditionally  the  defense  of  laches 
will  not  bar  administrative  proceedings  of  this  nature. 

»'  See  Graham,  Taff-Hnrtlei/'s  Enigmatic  Section  S(h)  (2),  12  Lab.  L..T.  1033,  1040  (1961). 

»'' McCuHoch,  The  NLRB  and  Technique.'^  for  Expediting  the  AdminiRtrative  Process,  14 
Ad.  L.  Rkv.  98  (1961)  ;  section  8(a)  (5)  allegations  figured  in  24.9%  of  the  9231  charges 
filed  against  employers  in  1961-1962,  27  N.L.R.B.  262  (1962). 
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strength  is  substituted  for  orderly  administrative  process,  and  the 
nation's  labor  policy — to  encourage  the  practices  and  procedures 
of  collective  bargaining — is  thwarted.^^ 
Aside  from  the  effect  of  the  Board  order,  it  is  apparent  from  Chairman 
McCulloch's  statement  that  whether  the  order  is  issued  six  months 
after  the  commission  of  the  unfair  labor  practice  or  two  years  later, 
economic  strength  will  be  the  decisive  factor  in  the  negotiations/"" 

The  element  of  delay  sometimes  results  in  situations  where  an  em- 
ployer is  forced  by  a  i3oard  order  and  court  decree  to  recogiiize  and 
bargain  with  a  union  that  no  longer  represents  a  majority  of  its  em- 
ployees. In  fact,  in  seasonal  industries  the  complement  of  employees 
may  change  several  times  during  the  delay  and  the  union  may  be  un- 
known to  the  employees  that  it  will  represent,^"^  but  this  factor  was 

disregarded  by  Congress    (and  the  Board)    in  favor  of  industrial 
stability.i°2 

Unlike  section  8(a)  (3),  the  refusal  to  bargain  section  contains  no 
provisions  for  remedies  that  might  serve  even  as  a  mild  deterrent  to 
future  violations.  It  is  true  that  a  determination  by  the  Board  that  an 
employer  precipitated  a  strike  by  refusing  to  bargain  in  good  faith  (or 
by  other  unfair  labor  practices  in  certain  situations)  confers  upon  the 
strikers  the  right  to  be  reinstated,  even  though  replaced,  at  the  termi- 
nation of  the  strike.  The  employer's  failure  to  reinstate  unfair  labor 
practice  strikers  will  result  in  a  back-pay  award  and  a  reinstatement 
order,^"^  but  the  union  itself  receives  no  reimbursement  for  its  expenses 
incurred  during  the  strike.  Hence,  it  is  obvious  that  whether  the  strike 
is  economic  or  unfair  labor  practice  in  origin,  economic  strength  will 
be  the  decisive  factor."* 

Section  8(d)  of  the  act  defines  the  mutual  collective  bargaining  obli- 
gations of  employers  and  labor  organizations,  in  part,  as  follows: 

...  to  meet  at  reasonable  times  and  confer  in  good  faith  with 
respect  to  wages,  hours,  and  other  terms  and  conditions  of  em- 
ployment, or  the  negotiation  of  an  agreement,  or  any  question 
arising  theremider,  and  the  execution  of  a  written  contract  incor- 
porating any  agreement  reached  if  requested  by  either  party,  hut 
such  ohligation  does  not  compel  either  party  to  agree  . .  .to  a  pro- 
posal or  require  the  mahing  of  a  concession.  .  .  .^°^ 

"While  many  critics  have  stated  that  section  8(a)(5)  is  easily 
evaded  because  it  is  futile  to  legislate  a  state  of  mind,"^  Professor 
Cox  is  of  the  opinion  that  in  recent  years  the  Board  and  the  courts 
have  evolved  a  working  formula  in  8(a)  (5)  cases  expressed  in  nega- 


^  IMoCullneli.  Kvprn  note  OS,  at  OR. 

i°»The  NLRB  reports  are  filled  with  cases  where  a  union  lacked  the  strength  to  use 
the  strike  as  a  weapon  after  winning  the  election.  The  bargaining  status  of  a  union  can 
be  destroyed  by  going  through  the  motions  of  negotiations  almost  as  easily  as  by 
withholding  recognition.  See  Cox,  The  Duty  To  Bargain  in  Good  Faith,  71  Harv.  L.  Rev. 

lox  See  Grevst'one  Knitwear  Corp..  136  N.r..R.B.  573  (1962). 

102  See  NLRB  v.  Katz.  360  U.S.  736  (1962). 

loasee  Jacobs  Mfg.   Co.   v.   Int'l  Union,  UAW,   138  N.L.R.B.   35    (1962). 

104  See  Cox,  supra  note  100.  at  1440.  Professor  Cox  also  suggests  that  during  negotiations 
attorneys  may  liargain  a')  initio  with  an  eye  toward  preparing  for  an  unfair  labor  prac- 
tice strike,  to  the  detriment  of  the  bargaining  process.  „       ,      . 

lo-'NLRA  §  8(d),  49  Stat.  4.52  (1035),  as  amended,  29  U.S.C.  §  158(d)  (1959).  (Emphasis 
added.)  The  emphasized  portion  of  S  S(d)  was  inserted  by  Congress  in  1947,  61  Stat.  142, 
as  a  result  of  criticism  that  the  Board  and  the  courts  were  interpreting  §  S(d)  to  require 
such  agreement  or  concession.   See  Cox,  supra  note  100,  at  1415. 

108  See  id.  at  1439. 
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tive  terms  as  a  "desire  not  to  reach  an  agreement  with  the  union."  ^°" 
While  conceding  the  limitations  inherent  in  section  8(a)  (5),  Profes- 
sor Cox  believes  that  on  the  whole  this  portion  of  the  statute  has  been 
remarkably  effective  by  "influencing  men's  attitudes,  up  to  a  point,  by 
declaring  a  higher  standard  of  conduct  than  the  legal  machinery  can 
enforce."  ^°^ 

It  may  be  argued  that  Professor  Cox'  optimism  regarding  section 
8(a)(5)  is  colored  by  his  basic  belief  in  governmental  restraint  in  the 
processes  of  collective  bargaining ;  ^°^  in  fact,  Cox  criticizes  the  Board 
for  having  "come  a  long  way  since  1935"  ^^°  in  attempting  to  regulate, 
contrary  to  the  expressed  intent  of  the  authors  of  the  Wagner  Act,  the 
substance  of  collective  bargaining  agreements.  It  is  not  the  purpose 
of  this  Article  to  discuss  alternatives  to  the  NLRA  generally,  and  sec- 
tion 8(a)(5)  in  particular,  but  the  sharp  increase  in  the  number  of 
section  8(a)  (5)  charges  filed  in  fiscal  1962  (a  rise  of  8  percent  since 
1958)  coupled  with  the  nationwide  decline  in  strike  activity  suggests 
that  employers  may  be  taking  advantage  of  a  possible  decline  in  the 
economic  strength  of  organized  labor.^^^ 

Section  8(a)(1)  of  the  act  is  a  general  provision  forbidding  any 
type  of  employer  interference  with  the  rights  of  the  employees  guar- 
anteed by  the  act  and  is  therefore  included  in  all  charges  of  employer 
unfair  labor  practices."^  Employer  conduct  may  also  constitute  an 
"independent"  violation  of  section  8(a)(1)  ^^^  and  in  certain  cir- 
cumstances may  provide  for  the  same  remedy,  such  as  reinstatement 
with  or  without  back  pay,  as  a  section  8(a)  (3)  violation."*  The  usual 
8(a)  (1)  violation,  howevei,  is  remedied  by  the  posting  of  notices  at 
various  locations  on  the  employer's  premises,  stating,  in  effect,  that 
the  employer  will  cease  and  desist  from  engaging  in  the  proscribed 
activities.  Since  the  typical  notice  is  a  blend  of  statutory  language 
containing  many  words  of  art  and  factual  references  to  the  specific 
conduct  found  to  be  violative,  it  is  questionable  how  many  notices 
are  actually  read,  or  if  read,  comprehended  by  the  employees.  Even 
if  the  notices  do  manage  to  inform  the  employees  that  the  employer 
has  violated  a  law  by,  for  example,  threatening  them  with  reprisals 
unless  they  reject  a  union,  the  notices  usually  contain  no  assurance  to 
employees  that  they  will  be  protected  by  that  law  if  the  employer 
actuall}/  implements  his  threats. 

Accordingly,  there  is  reason  to  believe  that  as  a  matter  of  logic 
employees  who  vote  in  an  election  held  subsequent  to  the  posting 
of  such  notices  will  be  more  influenced  in  their  choice  of  a  bargain- 
ing representative  by  the  knowledge  that  the  employer  has  the  power, 

107  Id  at  1417.  Professor  Cox  citps  NLRB  v.  Reed  &  Prince  Mfg.  Co.,  205  F.2d  131,  134 
(1st  Clr.).  cert,  denied.  346  U.S.  887  (1953). 

los  Cox,  supra  note  100,  at  1439. 

lo'"  See  Cox,  SItrikes  and  the  Puhlic  Interest,  Atlantic,  Feb.  1960,  pp.  48-51. 

11°  Cox,  supra  note  100,  at  1402. 

in  A  reiiort  of  the  Bureau  of  Labor  Statistics  of  the  U.S.  Department  of  Labor  shows 
that  the  number  of  man-days  lost  in  the  first  quarter  of  19G3  as  the  result  of  strikes  was 
the  second  lowest  in  the  post-war  period.  54  L.R.R.M.  306  (1963). 

112  27  NLRB  Ann.  Rkp.  262  (1962). 

11"  See  Republic  Aviation  Corp.  v.  NLRB,  324  U.S.  793  (1945)  (interference  with 
employees'  right  to  engage  in  union  activities  in  nonworking  time). 

m  See  Sherry  Mfg.  Co.,  128  N.L.R.B.  739  (1960)  in  which  the  Board  found  a  §  8(a)  (1) 
violation  in  the  discharge  of  an  employee  for  presenting  grievances  to  management. 
Although  the  discriminatee  was  engaged  in  a  protected,  concerted  activity,  she  was  not 
engaged  in  a  "union"  activity;  hence,  said  the  Board,  no  §  8(a)  (3)  violation  was  commit- 
ted. However,  a  reinstatement  and  back-pay  remedy  was  ordered. 


2301 

and  has  indicated  an  intent,  to  retaliate  against  the  advent  of  union- 
ism— rather  than  by  the  cold  advice  of  the  NLRB  that  the  employer 
will  not  threaten  in  the  future. 

A  case  in  point  will  also  serve  to  illustrate  the  relative  impotency 
of  Board  processes  in  remedying  section  8(a)(2)  violations.  A  sec- 
tion 8(a)(2)  order  may  provide  for  the  disestablislunent  of  a  com- 
pany-dominated union  or,  at  least,  that  the  employer  cease  assisting 
a  labor  organization.  In  either  event  an  election  typically  will  follow 
the  posting  of  notices  unless  the  8(a)  (2)  charge  is  coupled  with  an 
8(a)(5)  order  for  recognition  of  a  majority  bargaining  representa- 
tive."^ The  "assisted"  union  but  not  the  "dominated"  union  may 
participate  in  the  election.  In  Consolidated  Edison  Co.,^^^  the  Board's 
decision  and  order  issued  on  August  30,  1961  sustained  the  trial 
examiner's  finding  that  the  company  had  violated  section  8(a)(2) 
on  and  after  August  1,  1959  by  permitting  union  X  free  access,  for 
organizational  purposes,  to  newly  acquired  power  plants  while  deny- 
ing similar  privileges  to  union  Y,  which  represented  the  employees 
under  the  previous  management.  On  August  30,  1961,  in  a  companion 
representation  case,^^'^  the  Board  also  decided  in  favor  of  union  Y^s 
position  that  the  power  plants  did  not  constitute  an  accretion  to  the 
existing  Consolidated  Edison  unit  and  ordered  an  election  to  be  held 
in  the  separate  unit  of  power  plant  employees.  After  further  litiga- 
tion,^^^  an  election  was  held  on  March  28,  1962,  both  unions  being  on 
the  ballot,  and  union  X,  the  "assisted"  union,  won  the  election.  Wliat, 
then,  did  the  Board  accomplish  at  an  enormous  cost  to  the  taxpayers  ? 
It  is  idle  to  speculate  on  the  factors  which  swayed  the  voters  in  the 
Consolidated  Edison  election,  but  it  is  obvious  that  after  the  delay 
which  ensued  in  this  case  and  would  have  ensued  to  a  lesser  but  no  less 
effective  extent  if  the  process  had  been  expedited,  the  Board's  cease- 
and-desist  notice  vras  not  a  major  factor  in  the  election. 

C.    JUDICIAL  REVIEW 

Since  1947  the  courts  have  been  much  less  reluctant  to  set  aside  a 
Board  order  than  in  the  period  prior  to  the  advent  of  the  Taft- 
Hartley  amendments.  This  trend  perhaps  has  resulted  from  three 
easily  ascertainable  factors:  (1)  the  Supreme  Court  decided  in  Uni- 
versal Camera  Corp.  v.  NLRB  ^^^  that  the  legislative  history  of  the 
amendments  showed  that  Congress  was  displeased  with  what  it  con- 
sidered the  over  restricted  scope  of  judicial  review;  (2)  the  circuit 
courts  have  freely  exercised  their  mandate  under  Universal  Camera 
almost  to  the  point  of  license  and  have  often  applied  rigid  judicial 
concepts  to  what  are  in  fact,  and  in  theory,  administrative  determina- 
tions; and  (3)  the  Board's  interpretation  of  the  section  8(b)  amend- 
ments has  frequently  collided  with  the  policy  of  preventing  and 
remedying  the  unfair  labor  practices  enumerated  in  section  8(a). 

"15  See  Grerstone  Knitwear  Corp.,  136  N.L.R.B.  573  (1962). 

U8  132  N.L.R.B.  1502  (1961). 

"■  Consolidated  Edison  Co.,  132  N.L.R.B.  l.''>18  (1961). 

"*  On  September  2,5.  1961  the  emplo.ver  filed  a  motion  for  reconsideration  of  thp  repre- 
sentation decision,  -which  motion  was  denied  in  a  supplemental  decision  on  Dec.  S,  1061. 
Consolidated  Edison  Co.,  134  N.L.R.B.  113T  (1961). 

On  February  7,  1962,  a  federal  district  court,  on  the  grounds  of  lack  of  jurisdiction,  dis- 
missed a  suit  to  review  the  representation  decision.  Consolidated  Edison  Co.  v.  McLeod, 
202  F.  Supp.  351  (S.D.N.Y.1962).  The  district  court  was  sustained  on  appeal  March  26. 
1962.  Consolidated  Edison  Co.  v.  McLeod,  302  F.  2d  354  (2d  Clr.  1962). 

"»340U.S.  474  (1951). 

85-167— 74— pt.  2 77 


2302 

Section  10(e)  of  the  original  act,  providing  for  enforcement  of 
Board  orders,  read  in  part :  "The  findings  of  the  Board  as  to  the  facts, 
if  supported  by  evidence  shall  be  conclusive."  ^^°  The  Supreme  Court, 
however,  from  the  beginning  had  interpreted  the  statute  to  require 
substantial  evidence.^=^^  Furthermore,  the  Court  considered  "substan- 
tial" to  be  "such  relevant  evidence  as  a  reasonable  mind  might  accept 
as  adequate  to  support  a  conclusion."  ^-^ 

Nevertheless,  Justice  Frankfurter,  writing  for  the  majority  in 
Universal  Camera,  found  that  the  Court's  regard  for  the  fact-finding 
functions  of  the  Board  justifiably  had  led  to  the  assumption  on  the 
part  of  Congress  that  the  Court  too  narrowly  construed  its  obligation 
to  review.  This  assumption,  said  Justice  Frankfurter,  during  the 
1940's  aided  much  of  the  criticism  of  the  Board  as  being  both  prosecutor 
and  judge  and  as  being  politically  biased.^^^^  It  also  had  resulted  in  the 
insertion  by  Congress  in  1947  of  the  word  "substantial"  into  section 
10(e)  and  the  insertion  of  a  similar  provision  into  the  newly  enacted 
Administrative  Procedure  Act.^^* 

Although  Justice  Frankfurter  acknoAvledged  that  the  adverse  crit- 
icism was  largely  baseless  and  the  legislative  history  of  the  Admin- 
istrative Procedure  Act  "hardly  speaks  with  that  clarity  of  purpose 
which  Congress  supposedly  furnishes  courts  in  order  to  enable  them 
to  enforce  its  true  will,"  ^^^  Congress,  he  said,  did  express  a  "mood  of 
dissatisfaction"  with  the  scope  of  review  in  tlie  past  and  "as  legislation 
that  mood  must  be  respected."  '^"^  Justice  Frankfurter,  in  accordance 
with  precedent,^-''  did  not,  however,  lay  down  any  precise  formaila  for 
determining  the  scope  of  review,  and  he  indicated  that  primary  re- 
sponsibility lay  with  the  courts  of  appeals  to  evolve  their  own  for- 
mulae, with  the  Supreme  Court  intervening  only  in  "rare"  instances 
when  the  standard  was  misapprehended  or  grossly  misapplied.^-^ 

Despite  this  admonition  and  an  occasional  reiteration  of  the  doc- 
trine of  judicial  restraint,^^^  it  can  hardly  be  said  that  the  Supreme 
Court,  at  least  in  recent  years,  has  intervened  only  in  "rare"  in- 
stances.^^" A  major  cause  of  Supreme  Court  review  of  Board  activity, 
however,  is  the  necessity  of  reconciling  conflicting  decisions  by  the  cir- 
cuit courts,  some  of  which  seem  to  have  abandoned  entirely  the  doc- 
trine of  judicial  restraint  in  this  area  since  Universal  Camera. 

Neither  the  Supreme  Court  nor  the  circuit  courts  have  to  date 
formulated  any  discernible  bases  for  either  reversing  a  Board  order 
or  deferring  to  the  Board's  expertise.^^^  The  court  seems  to  be  pri- 
marily concerned  that  the  record  contains  substantial  evidence  to  sus- 
tain the  Board's  findings  in  the  instant  case.^^"^  In  sustaining  Board 

120  Ch.  372.  49  Stat.  454  (1935). 

121  See  Washington,  V.  &  M.  Coach  Co.  v.  NI-RB,  301  U.S.  142  (1937). 

122  Consolidated  Edison  v.  NLRB,  305  U.S.  197.  229  (1938). 
123.340  U.S.  at  478. 

12*  M.  at  482;  Administrative  Procedure  Act,  60  Stat.  245    (1946),  5  U.S.C.   §  1009(e) 
(19.59). 
125  .340  U.S.  at  483. 
128  Id.  at  487. 

127  See  May  Dept.  Stores  v.  NLRB,  326  U.S.  376.  390-92  (1945). 

128  Universal  Camera  Corp.  v.  NLRB,  340  U.S.  474,  491  (1951). 

129  See  NLRB  v.  Truck  Drivers  Local  449.  353  U.S.  87,  96  (1957). 

lao  Tjjg  circuit  courts  reviewed  148  Board  orders  in  fiscal  1961.  Only  65  of  these  were 
enforced  in  full ;  35  were  enforced  with  modification  ;  4  were  partially  enforced  and  par- 
tially remanded  ;  13  were  remanded  in  full  and  31  were  set  aside.  26  NLRB  Ann.  Rep.  19 
(1961).  The  1962  report  reads  that  75%  of  Board  cases  were  "won  In  whole  or  in  part," 
i.e.,  "enforced  in  full  and  with  modification."  27  NLRB  Ann  Rep.  21  (1962). 

131  Note,  45  Minn.  L.  Rev.  609,  653  (1961). 

132  Jd.  at  620.  See  also  Peck.  The  Atrophied  Rule-Making  Powers  of  the  National  Lahor 
Relations  Board,  70  Yale  L.J.  729,  744-45  (1961). 
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orders,  the  courts  have  generally  refused  to  give  the  principle  con- 
tained therein  the  force  of  doctrine,  notwithstanding  the  posture  of 
the  Board's  decision."^ 

This  tendency  to  restrict  the  Board  to  ad  hoc  decision  making 
doubtless  has  created  a  reluctance  on  the  part  of  the  Board  to  engage 
ill  extensive  rule  makmg  or  codification  of  its  decisions,  to  the;  distress 
of  many  labor  practitioners  and  their  clients.^^*  Yet,  in  the  absence  of 
any  express  judicial  denunciation,  there  is  reason  to  believe  that  the 
Supreme  Court  will  not  object  to  a  Board  doctrine  or  rule,  provided 
the  application  thereof  is  not  arbitrary,  that  is,  if  full  consideration  is 
accorded  to  the  facts  of  each  particular  case.^^^  On  the  other  hand,  this 
process  greatly  resembles  \h^'  traditional  common-law  formulation  by 
the  courts  of  policies  and/or  legal  principles  on  a  case-by-case  basis,^^'^ 
and  it  may  not  be  compatible  with  the  unique  functions  that  admin- 
istrative agencies  were  created  to  perform.^-^ 

To  the  extent,  therefore,  that  the  number  of  judicial  reversals  of 
Board  determinations  results  from  a  tendency  to  regard  the  NLRB 
as  a  common-law  court  rather  than  as  an  administrative  agency  en- 
trusted with  the  enforcement  of  a  public  policy  statute,  it  would  seem 
that  the  judicial  emphasis  is  misplaced.  As  noted  above,  the  NLRA 
does  not  "provide  for  the  enforcement  of  private  rights.  Its  policies 
are  broad,  and  in  specific  cases  the  effectuation  of  these  policies  may 
result  in  inequities.  But,  at  the  same  time,  the  act,  although  partly 
quasi-criminal  in  form,  does  not  provide  for  criminal  penalties  for 
violating  its  terms  and  rarely  does  compliance  with  a  Board  order 
result  in  those  substantial  deprivations  of  property  with  which  the 
courts  traditionally  have  been  concerned. 

The  third  major  element  in  the  current  role  of  the  courts  in  the 
enforcement  of  Board  orders  exists  concurrently  with  the  others. 
The  Board's  attempts  to  give  substance  to  the  8(b)  provisions  of  the 
act  have  not  been  generally  successful  in  the  courts.  Unlike  the  restric- 
tions on  employer  activities,  the  1947  and  1959  amendments  were  not 
intended  to  protect  "common-law"  rights  of  employers.  It  is  true 
that  management-oriented  legislators  promoted  the  8(b)  amendments 
and  justified  them  with  evidence  that  rapid  growth  in  the  size  of 
unions  since  the  Wagner  Act  required  a  "balancing  of  the  scales,'' 
as  it  were,^^^  so  as  to  protect  businesses  endangered  oy  the  "unfair" 
activities  of  powerful  unions.  But,  significantly,  paragraph  four  of 
section  1  of  the  current  act,  unlike  all  of  the  preceding  paragraphs 
in  the  section  which  refer  to  unfair  practices  by  employers,  relates 
certain  practices  by  labor  organizations  directly  to  the  obstruction 
of  commerce  with  no  more  than  a  vague  reference  to  the  "rights  herein 
guaranteed." 

Furthermore,  the  8(b)  amendments,  almost  all  of  them  ambiguous, 
conflicting,  and  the  result  of  political  compromises,^^^  in  many  cases 

133  See  Cox,  suvra  note  100,  at  1432  for  criticism  on  this  point  of  NLRB  v.  Truitt  Mfg. 
Co. ,351  U.S.  149,  153  (19.56).  See  also  Jenkins,  The  Supreme  Court  and  the  NLRB,  9  Lab. 
L..T.  42.5.433  (1958). 

^  Note,  45  Minn.  L.  Rev.  609.  642-43  (1961). 

135  Id.  at  620. 

136  Id.  at  614. 

13T  McFarland,  Landia'  Report:  The  Voice  of  One  Crying  in  The  Wilderness,  47  Va.  L. 
Rev.  373.  408.  433  (1961). 

i-'*8  See  Jenkins,  What  Is  the  National  Labor  Relations  Boardt,  12  U.  Fla.  L.  Rev.  354 
(1959) . 

139  See  note  30  supra. 
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interfered  with  rights  that  prior  to  the  enactiiient  of  tlie  amendments 
had  been  protected  under  section  7.  In  fact,  to  ensure  that  the  en- 
croachment would  not  be  unrestricted,  Congress  in  1947  added  a 
soiiii  what  vague  provision  to  the  statute  preserving  tlie  right  to 
strike,  "except  as  specihcally  provided  for  herein.*'  "" 

The  recent  NLRB  Annual  Eejjorts  contrast  the  difficulties  experi- 
enced by  the  Board  in  securing  Supreme  Court  approval  of  S(b) 
orders  as  opposed  to  orders  restraining  unfair  labor  practices  by 
employers.  For  example,  in  the  fiscal  year  ending  June  30,  1959,  the 
Supreme  Court  decided  four  cases  involving  the  administration  of  the 
NLRB.^^^  In  one  case,  the  Court,  agreeing  with  a  union  representing 
hotel  employees,  held  that  the  Board  could  not  decline  jurisdiction 
over  an  entire  industry  as  a  class. ^*^  In  two  other  cases,  the  Court  up- 
held Board  findings  in  disputes  involving,  respectively,  recognition 
of  post-complaint  events  under  section  8(a)  (5),^*^  and  inclusion  of 
employees'  commitments  as  labor  organizations  under  section 
8(a)  (2). 1*^ 

In  1960,  the  Supreme  Court  decided  six  NLRB  cases.^*^  In  five 
of  them,  it  rejected  in  whole  or  in  part  the  Board's  holdmgs  as  to 
violations  of  section  8(b),  namely:  that  section  8(b)(1)  (A)  prohib- 
ited peaceful  picketing  by  a  minority  union ;  ^^^  that  "harassing" 
tactics  by  a  union  during  negotiations  constituted  bad  faith  bar- 
gaining in  violation  of  section  8(b)  (3)  ;  "^  that  the  maintenance  of 
a  collective  bargaining  agreement  legal  on  its  face  but  executed  by 
a  minority  union  on  a  date  beyond  the  section  10(b)  period  was 
violative  of  section  8(b)  (2) ;  "^  that  an  8(b)  (1 )  (A)  order  could  re- 
strain the  respondent  union  from  restraining  the  employees  of  "any 
other  employer."  ^^^  In  the  sixth  case  decided  that  year,  the  Court 
granted  the  Board's  motion  for  discovery  in  a  back-pay  proceedmg 
against  an  employer.^^° 

In  fiscal  1961,  the  Supreme  Court  reversed  the  Board  on  the  merit* 
in  five  cases,  upheld  the  Board  in  two  cases,  and  sustained  the  Board 
with  some  modification  in  another  case.^^^  The  Court  held  that  section 
10 (k)  of  the  NLRA  requires  the  Board  finally  to  decide  jurisdic- 
tional disputes,  that  is,  the  Board  must  determine  which  of  the  com- 
peting unions  is  entitled  to  the  work,^^^  that  an  exclusive  hiring  hall, 
without  certain  safeguards  enunciated  by  the  Board,  is  not  unlawful 
per  se ;  ^^^  that  it  is  beyond  the  Board's  remedial  authority  to  order 
the  reimbursement  of  all  dues  and  fees  collected  by  a  union  within  the 
10(b)  period  in  an  illegal  closed  shop  situation;  ^^*  that  the  Board 
was  without  power  to  presume  the  illegality  of  contracts  that  gave 
exclusive  hiring  authority  to  a  foreman  who  was  required  to  be  a 

"0  NbRA  §  13,  49  Stat.  457  (1947>,  as  amended,  29  U.S.C.  §  163  (1959). 

Ill  24  NLRB  Ann.  Rep.  114  (1959). 

"2  Hotel  Employees  Union  V.  Lepilom,  358  U.S.  99  (1958). 

"■■■■  NLRB  V.  Faut  Milllnj;  Co..  360  U.S.  301  (1959). 

"*NLRB  V.  Cabot  Carbon  Co.,  360  U.S.  203  (1959).  The  fourth  case  was  Leedom  v. 
Kvne,  358  U.S.  184  (195S). 

1^'  See  25  NLRB  Ann.  Rep.  121  (1960). 

1*8  United  Rubber  Workers  v.  NLRB,  362  U.S.  329  (1960)  ;  NLRB  v.  Local  639,  Drivers 
Union,  362  U.S.  274  (1960). 

"■  NLRB  V.  Insurance  Agents'  Union,  361  U.S.  477  (1960). 

'^s  Local  1424.  Int  1  Assoc,  of  Machinists  v.  NLRB,  362  U.S.  411  (1960). 

"9  Communications  Workers  V.  NLRB.  362  U.S.  479  (1960). 

1-"  NLRB  V.  Deena  Artware,  Inc.,  361  U.S.  398  (1960). 

"1  See  26  NLRB  Ann.  Rep.  152  (1961). 

if^^  NLRB  V.  Radio  &  Television  Broadcasting  Bng'rs  Union,  364  U.S.  573  (1961). 

i^'S  Teamsters  Union  v.  NLRB.  365  U.S.  667  (1961).  4-i'.',  u:;  •.;;::(  ■ 

1"  United  Bhd.  of  Carpenters  v.  NLRB,  365  U.S.  651  (1961). 
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union  member  and  which  incorporated  by  reference  the  union's  general 
law.^^5 

In  fiscal  1962,  the  Court,  sustaining  the  Board,  held  that  an  em- 
ployer violated  section  8  (a)  (6)  even  absent  bad  faith  by  promulgatmg 
a  unilateral  wage  increase  during  negotiations  ^^^  and  that  an  employer 
violated  section  8(a)(3)  by  discharging  employees  who  refused  to 
work  in  a  shop  that  was  "abnormally"  cold.^^^  In  two  cases  consoli- 
dated as  one  action  the  Court  reversed  the  Fifth  Circuit  and  sustained 
the  Board's  findings  of  section  8(a)  (3)  discrimmation,  primarily  on 
a  theory  of  restricted  judicial  review.^^**  In  a  fifth  case  the  Court  held 
that  a  circuit  court  erred  in  modifying  a  Board  order  to  which  the 
parties  had  consented  in  a  settlement  agreement  executed  prior  to  the 
NLRB  hearing.159 

A  close  examination  of  the  Supreme  Court  decisions  catalogued 
immediately  above  shows  that  the  high  rate  of  reversal  in  cases  with 
unions  as  respondents  is  not  due  to  an  injudicious  nostalgia  for  the 
pre-Taft-Hartley  era,  but  to  the  enormous  difficulties  of  reconciling 
the  Taft-Hartley  amendments  with  the  main  body  of  the  act.  For 
example,  in  Gurt'is  Bros.,^^°  Justice  Brennan,  writing  for  the  Court, 
rejected  the  Board's  interpretation  of  section  8(b)(1)(A)  because 
Congress,  in  contemporaneously  enacting  section  13,  commanded  the 
courts  "to  resolve  ambiguities  in  favor  of  an  interpretation  of  8(b) 
(1)  (A)  which  safeguards  the  right  to  strike  as  understood  prior  to 
the  passage  of  Taft-Hartley."  ^^^  Mr.  Justice  Brennan  further  noted 
that  even  before  the  Wagner  Act,  the  Supreme  Court,  in  AmeHcan 
Steel  Foundries ^'^^^  had  permitted  unions  to  "use  all  lawful  propaganda 
to  enlarge  their  membership."  ^^^ 

In  Local  357^  Teamsters ^^^'^  Justice  Douglas  cited  Curtis  Bros,  for 
the  proposition  that  where  Congress  has  adopted  a  selective  system 
for  dealing  with  certain  evils,  the  NLRB  must  confine  itself  to  that 
system.^®^  Justice  Douglas  thus  rejected  the  Board's  Mountain  Pac.^^^ 
doctrine  because  of  its  underlying  rationale  that  an  exclusive  hiring 
hall  per  se  encouraged  union  membership  in  violation  of  sections  8(a) 
(3) -8  (b)(2)  .^^^  The  Court  also  noted  that,  historically,  union- operated 
hiring  halls  had  served  to  abolish  "kickbacks"  to  employer  representa- 
tives as  well  as  other  employment  evils.  Local  357,  Teamsters^  insofar  as 
it  stands  for  the  proposition  that  the  Court  will  not  "assume  that  a 
union  conducts  its  operations  in  violation  of  law"  ^^^  absent  a  finding 
of  actual  discrimination,  rejected,  in  effect,  the  Board's  per  se  theory 
entirely.  To  cite  another  example,  in  PacifiG  Interm-ovntain  Express 
Co.,^^^  the  Board  found  a  sections  8(a)  (3)-8(b)  (2)  violation  absent 

1^  International  Typographical  Union  v.  NLRB,  365  U.S.  705    (1961)  ;  NLRB  v.   News 
S.vndieate  Co..  365  U.S.  695  (1961). 
i-™  NLRB  V.  Katz.  369  U.S.  736  (1962). 
157  NLRB  V.  Washington  Aluminum  Co..  370  U.S.  9  (1962). 
issNLRB  T.  Walton  Mfjr.  Co.,  369  U.S.  404  (1962). 
1S9NLRB  V.  Ochoa  Fertilizer  Corp..  368  U.S.  318  (1961). 
i«^NLRB  V.  Local  6.39,  Drivers  Union,  362  U.S.  274    (1960). 
i«i  Id.  at  282. 

w=  American  Steel  Foundries  v.  Tri-Citv  Council,  257  U.S.  184  (1921). 
i<w  362  U.S.  at  282. 

18*  Teamsters  Union  v.  NLRB,  365  U.S.  667  (1961). 
iss/fi.  at  676. 

i™  Mountain  Pacific  Chapter,  119  N.L.R.B.  883  (1957). 
167  "Congress  has  not  outlawed  the  hiring  hall."  365  U.S.  at  673. 

i«s  Td.  at  676.  ; 

169  107  N.L.R.B.  837  (1954). 
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actual  discrimination,  where  an  employer  delegated  exclusive  and 
final  control  over  seniority  determiations  to  the  collective  bargaining 
representative. 

Mr.  Justice  Douglas  in  the  Local  3S7,  Teamsters  case  noted  that 
in  Radio  Oncers'  Union  v.  NLEB,^'°  another  hiring  hall,  8(b)(2) 
situation,  the  Court  had  held  that  the  only  encouragement  or  dis- 
couragement of  union  membership  banned  by  the  act  is  that  which  is 
accomplished  by  discrimination ;  but  Justice  Douglas  failed  to  state 
what  types  of  discrimination,  and  with  what  motivations,  would  be 
violative.  Ironically,  the  Board  apparently  relied  upon  Radio  Officers 
in  evolving  its  per  se  doctrine,"^  but  according  to  Justice  Harlan's  con- 
curring opinion  in  Local  SS7,  Teamsters^  the  Board  erroneously  inter- 
preted Radio  Offhcers}"'^  It  may  be  significant  on  this  question  of  judi- 
cial guidance  that  recently  the  Board  in  Miranda  Fuel  Coy'^  decided, 
two  members  dissenting,  that  Radio  Offi^pers^  and  Local  357-,  Temn- 
sters  justify  a  finding  that  any  discrimination  caused  by  a  union, 
whatever  its  motivation,  violates  8  (a)  (3) -8  (b)  (2) .  It  is,  of  course,  true 
that  the  Wagner  Act's  provisions  were  broadly  phrased  and  Con- 
gress necessarily  conferred  upon  the  Board  the  task  of  administra- 
tive application  of  those  provision,^^^  but  in  contrast  with  the  Taft- 
Hartley  and  Landrum-Griffin  amendments,  the  original  act  expressed 
an  intent  to  curb  unfair  labor  practices  by  employers  that  was  capable 
of  general,  if  not  precise,  definition.  The  1947  and  1959  amendments, 
however,  as  noted  above,  were  so  fraught  with  political  compromise 
that  the  Board's  attempts  at  interpretation  have  often  clashed  with  the 
legislative  histories.  Mr.  Justice  Frankfurter,  in  Sand,  Door  &  Plywood 
Co.^^'^^  wrote  the  majority  decision  sustaining  the  Board's  view  of  a 
hot-cargo  clause  as  a  proper  defense  to  a  section  8(b)  (4)  (A)  allega- 
tion, but  counseled  "wariness  in  finding  by  construction  a  broad  policy 
against  secondary  boycotts  as  such  when,  from  the  words  of  the  statute 
itself,  it  is  clear  that  those  interested  in  just  such  a  condemnation  were 
unable  to  secure  its  embodiment  in  enacted  law."  ^^^ 

Accordingly,  in  Local  11}.%^  Infl  Ass'n  of  Machhiistsy  the  Court 
rejected  affirmance  of  the  Board's  order  by  the  court  of  appeals,^''^ 
which  reasoned  in  its  opinion  that  "the  Board  may  have  thought  that 
the  interest  of  employee  self-determination  outweighed  otherwise  im- 
portant competing  considerations  of  burying  stale  disputes."  ^^^  The 
Supreme  Court  held  that  the  legislative  history  showed  that  the  accom- 
modations alreadv  had  been  made  by  Congress.^^° 

Despite  the  legislative  obstacles,  however,  there  is  reason  to  believe 
that  in  recent  years  the  courts  have  tended  to  denigrate  the  Board's 
administrative  expertise,  possibly  by  overemphasizing  the  potential 
or  immediate  impact  of  a  Board  decision.  In  1944,  the  Supreme  Court 
permitted  the  Board  to  adopt  a  rule  that  prohibition  of  union  solici- 
tations on  an  employer's  premises  outside  of  worldng  hours  was  pre- 
sumptively discriminatory  as  an  unreasonable  impediment  to  self- 

I'f  ?,47TT.g.  17  fin54V 

^■^  See  Graham,  Taft-Hartley' s  Enigmatic  Section  8(,'b)  (2),  12  Lab.  L.J.  1033, 1039  (1961). 

"2  .-^R.^  XT.S.  at  679. 

1"  140  N.L.R.B.  181  {1QQ2).  rcv'd  and  remanded,  326  F.2d  172  (2d  Cir.  1963). 

i-t  Phelps  Dodge  Corp.  v.  NLRB.  313  U.S.  177  (1941K 

I'^Toeal  1976,  United  Bhd.  of  Carpenters  &  Joiners  v.  NLRB.  357  U.S.  93   (1958). 

"«  Td.  at  100. 

^■^  Lopal  1424,  Tnt'l  Assoc,  of  Machinists  v.  NLRB,  362  U.S.  411  (1960). 

^■'''  Local  1424,  Int'l  Assoc,  of  Machinists  v.  NLRB,  264  F.2d  575  (1959). 

^^  Id.  at  581. 

ISO  S62  U.S.  at  428. 
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organization.  The  majority  decision  in  Republic  Aviation '^^'^  also 
noted  that  "one  of  the  purposes  which  lead  to  the  creation  of  such 
boards  is  to  have  decisions  based  upon  evidential  ;facts  under  the 
particular  statute  made  by  experienced  officials  with  an  adequate 
appreciation  of  the  complexities  of  the  subject  which  is  entrusted  to 
their  administration."  ^^- 

It  is  difficult  to  reconcile  EejmhJic  Aviation  with  Local  357,  Team- 
sters, especially  since  implementation  of  the  Board's  rationale  in  the 
latter  case  required  only  that  unions  and  employers  affirm,  contrac- 
tually and  by  postino;  notices  in  the  hiring  hall,  that  the  hall  would 
be  operated  on  a  nondiscriminatory  basis  and  that  the  employer  would 
have  the  ultimate  right  to  reject  all  job  applicants.  It  may  be  argued 
that  hiring-hall  discrimination,  where  it  exists  today  in  highly  organ- 
ized industries,  more  likely  results  from  nepotisn  or  other  forms  of 
favoi-itism,  rather  than  from  union  membership  in  the  classic  sense, 
or  the  lack  thereof.  Nevertheless,  the  Board's  Mountain  Pac,  doctrine 
was  an  attempt  to  make  section  8(b)(2)  meaningful  today  and  to  pro- 
vide some  protection  to  "outsiders"  at  the  union  hall. 

It  is  also  difficult  to  reconcile  the  Katz^^'^  case  with  Insurance 
Agents''  ^^*  from  the  standpoint  of  a  practical  implementation  of  the 
act.  In  Kats  the  Court  sustained  an  8(a)  (5)  finding  by  the  Board 
based  on  a  wage  increase  by  an  employer  during  negotiations,  moti- 
vated solely  by  economic  considerations.  Mr.  Justice  Brennan  dis- 
tinguished ^Eaiz  from  the  Insurance  Agents''  case  on  the  grounds  that 
the  8(a)  (5)  wage  increase  effectively  frustrated  collective  bargaining, 
while  the  union's  conduct  in  lihsurance  Agents''  was  not  inconsistent 
with  good-faith  bargaining.^^'^  The  union,  by  its  tactics  in  Insurance 
Agents',  did  not  foreclose  discussion  of  any  bargaining  issue.  While 
the  harrassing  tactics,  said  Justice  Brennan,  probably  did  not  con- 
stitute protected  activities — the  employer  could  have  discharged  the 
strikers — nevertheless  Congress  did  not  empower  the  Board  "to  pass 
jud^rment  on  the  legitimacy  of  any  particular  economic  weapon  used 
in  support  of  genuine  negotiations."  ^®® 

The  Insurance  Agents''  decision  may  or  may  not  be  sound  in  the 
light  of  the  legislative  history  of  section  8(b)  (3),  but  from  the  stand- 
point of  the  industrial  realities,  it  seems  naive  to  expect  an  employer 
to  approach  the  bargaining  table  with  a  mind  intent  on  the  business 
at  hand  while  periodic,  but  not  total,  interruptions  occur  in  his  opera- 
tions. It  is  apropos  here  to  repeat  the  comment  that  often  courts  view 
"problems  of  labor  aiid  management  from  the  high  plateau  of  a  general 
overlooking  the  battlefield  .  .  .  [they]  may  lack  the  experience  and 
information  to  deal  with  the  intricacies  of  a  single  maneuver  .  .  ."  ^^'^ 

D.   THE  rrVE-MAN   BOARD 

A  former  Board  member  has  said  that : 

No  law  retains  its  vitality,  nor  can  it  long  survive,  unless  the 
majority  of  the  citizens  affected  by  that  law  are  willing  to 


i"^  Republic  Aviation  Corp.  v.  NLRB,  324  U.S.  793  (194.5). 

'«  Jd.  at  SOO. 

^'^  See  text  accompanying;  note  l."6  supra. 

"**  Kee  text  accompanying:  note  147  supra. 

15S  NLRB  V.  Katz,  369  U.S.  736,  747-48  (1961). 

^^  Id.  at  747. 

■^  Note,  45  Minn.  L.  Rev.  609,  627  (1961). 
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comply  with  it,  and  understand  and  support  it  ...  . 
[Hence]  we  [the  Board]  must  endeavor  to  shape  our  decisions 
in  such  a  manner  that  persons  of  average  ability  and  education 
will  comprehend  and  understand  them  and  feel  that  they  are 
just  .  .  .  .^^^ 

This  ideal,  to  say  the  least,  has  not  yet  been  realized.  In  fact,  former 
Board  Chairman  Guy  Farmer  has  described  the  typical  Board  decision 
as  "institutional"  rather  than  "personal"  and  as  containing  "all  the 
boilerplate  and  appeal-discouraging  provisions  that  tend  to  obfuscate 
the  real  issues  in  the  case."  ^^^ 

To  attempt  a  review  of  all  Board  decisions,  even  for  a  limited  period 
is,  of  course,  impossible;  yet,  several  cases  selected  at  random  are 
representative  of  specific  failings  on  the  part  of  the  Board,  Together 
they  may  serve  to  illustrate  th  ^  point  sought  to  be  made  here :  With  due 
regard  for  the  enormous  obst:'cles  confronting  the  Board,  the  NLRB 
itself  has  helped  to  frustrate  the  goal  of  industrial  stability  by  too 
often  issuing  decisions  which  lack  clarity  or  which,  expressly  or  im- 
pliedly, reject  precedent. 

The  Board,  for  example,  may  not  contradict  or  reject  any  of  the 
theoroies  advanced  by  its  trial  examiner;  but  it  often  gives  a  terse 
reason  for  sustaining  his  Intermediate  Report,  which  may  or  may 
not  be  compatible  with  his  rationale.  In  BonJiam  Cotton  Mills^  l7)c.}^^ 
the  Board  in  a  one-page  decision  stated : 

In  our  opinion,  the  evidence,  viewed  as  a  whole,  establishes 
that  Respondent  did  not  bargain  in  good  faith,  but  merely 
entered  into  sterile  discussions  with  the  Union  .  .  .  [W]e 
base  our  conclusion  on  the  totality  of  Respondent's  activity, 
including  unilateral  acts,  Respondent's  failure  ...  to  bar- 
gain in  any  instance  through  an  agent  with  sufficient  author- 
ity and  on  other  conduct,  as  more  fidly  detailed  hy  the  Trial 
Examiner^  which  demonstrated  an  absence  of  desire  to  reach 
agreement  with  the  Union."  ^^^ 

The  Intermediate  Report  in  Bonhar)i  consists  of  33  pages  of  fine  type 
in  the  official  reports.  Aside  from  the  real  problem  of  adequately  di- 
gesting this  material  without  sufficient  guidance  from  the  Board,  of 
what  use  is  it  to  the  practitioner  (or  Board  attorney)  to  read  the 
Intermediate  Report  if,  suh  silentio,  the  Board  has  rejected  some  or  all 
of  the  examiner's  legal  theories,  dicta,  or  emphases  ?  In  Bonhawy  the 
Board,  for  no  apparent  reason,  made  specific  mention  only  of  the  ele- 
ment of  "insufficient  authority"  despite  the  fact  that  the  trial  examiner 
did  not  consider  this  element  to  be  of  paramount  importance  in  the  case. 
Although  it  is  often  difficult  to  find  the  ratio  decidendi  even  in 
judicial  opinions,^^^  the  need  is  particularly  acute  in  the  adminis- 
tration of  the  NLRA  because  a  typical  complaint  against  an  em- 
ployer contains  allegations  of  illegal  activity  violative  of  various 
subsections  of  the  act.  (A  possible  explanation  for  this  may  be  that 
employer  unfair  labor  practices  occur,  for  the  most  part,  in  orga- 

'^  .Tenkins,  supra  note  138  at  372. 

^9  Farmer.  Problems  of  Organization  and  Administration  of  the  National  Labor  Relations 
Board,  29  Geo.  Wash.  L.  Rev.  353,  365  (1960). 

»«121  N.L.R.B.  1235   (1958). 

^«  Td.  at  1235.  (Emphasis  addefl.^ 

^^  See  Davis.  The  Doctrine  of  Precedent  as  Applied  to  Administrative  Decisions,  59  West 
Va.  L.  Rev.  Ill,  112  (1957). 


2309 

nizing  or  negotiating  situations ;  hence,  an  employer  not  uncommon- 
ly may  be  guilty  in  one  brief  period  of  time  of  unlawful  interfer- 
ence, assistance  to  an  "employees'  committee,"  discrimination  and 
refusal  to  bargain  in  good  faith.) 

The  Board,  like  the  courts  but  with  less  justification  being  an  ad- 
ministrative body,^^^  seldom  decides  issues  which  it  deems  unnecessary 
for  disposition  of  the  instant  case.  For  example,  the  question  of  the 
exact  scope  of  section  8(b)  (2) — or,  to  be  more  specific,  in  what  situa- 
tions or  with  what  motivations  may  a  imion,  with  impunity,  cause  an 
employer  to  discipline  an  employee — was  presented  to  the  Board  in 
at  least  three  cases  ^^^  but  was  not  decided  until  1962.^^  In  Studebaker 
Corp.:^^^  the  first  of  the  three.  Trial  Examiner  Arthur  Leff  devoted 
six  pages  of  his  Intermediate  Report  to  a  careful  and  lucid  discussion 
of  \)ci.Q,  problem,  but  the  Board  "expressed  no  oi  union"  on  the  ques- 
tion.^" 

In  Miranida  Fuel  Co}^^  the  Board,  with  Messrs.  McCulloch  and 
Fanning  dissenting,  decided  that  a  union  violates  section  8(b)(2) 
of  the  act  if  its  agent  "Smith"  in  a  hypothetical  case  causes  an 
employer  to  discriminate  against  employee  "Jones,  because  Jones 
refuses  to  court  Smith's  daughter."  ^^^  Both  the  majority  and  the  dis- 
senting opinions  relied  on  differing  interpretations  of  Local  357,  Team- 
sters,^^°  which  had  rejected  the  Board's  Mountain  Pac.  doctrine.^"^ 

In  Greenspan  Engraving  Corp.'^°^  the  Board  held  that  permanent 
striker-replacements  who  are  hired  after  the  voting  eligibility  cut- 
off date  are  not  eligible  to  vote  although  employed  on  the  date  of  the 
election,  if  the  strike  began  'before  the  date  of  the  election.  The  Board 
thus  qualified  its  holding  in  Tampa  Sand  &  Material  Go.?^^  which  had 
not  imposed  this  condition  on  permanent  replacements.  In  retrospect, 
it  would  seem  that  the  Board  could  have  been  explicit  in  Tampa  Sand 
or  anticipated,  at  least  by  way  of  dicta,  the  Greenspan  situation ;  and 
thus  the  subsequent  litigation  would  have  been  unnecessary  (the 
Board's  Regional  Director,  relying  on  Tampa  Sand^  had  determined 
that  the  permanent  replacements  were  eligible  to  vote) . 

In  the  area  of  hot-cargo  agreements,  proscribed  since  the  1959 
amendments,  the  Board  has  consistently  refused  to  lay  down  rules 
of  interpretation  despite  the  complexity  of  the  legislation  itself  and 
the  importance  of  this  issue  in  many  contract  negotiations ;  "we  shall 
examine  each  such  contract  or  agreement  as  it  comes  before  us,"  said 
the  Board  in  one  case ;  2°*  and  "the  language  used,  the  intent  of  the 
paities  and  the  scope  of  the  restriction  vary  greatly  .  .  .  and  each 
[agreement]  must  meet  scrutiny  in  terms  of  the  statutory  restraint  on 
its  own."  ^°^  In  another  hot-cargo  situation  the  Board  did  decide  the 
question  of  the  legality  of  certain  contract  proposals  under  section  8  (e) 

193  See  Peck,  The  Atrophied  Rule-MaMng  Powers  of  the  National  Labor  Relations  Board, 
70  Tale  L.J.  729,  734  (1961). 

i-^^Roadwav  Express,  Inc.,  10.«  N.L.R.B.  874  (1954)  ;  Abe  Meltzer  Co.,  108  N.L.R.B.  1506 
(19.-4^  ;  Studebaker  Corp.,  110  N.L.R.B.  1307  (19.^.4). 

isspoariwav  Express,  Inc.,  108  N.L.R.B.  874  (1954)  ;  Abe  Meltzer  Co.,  108  N.L.R.B.  1506 
Cir.  1963). 

^^  110  N.L.R.B.  1307  (1954  V 

i»7See  Graham,  Taft-Hartley's  Enigmatic  Section  8(6)  (8),  12  Lab.  L.J.  1033,  1038 
(1961). 

IBS  140  N.L.R.B.  181  (1962). 

"6/^.  at  184. 

200  Teamsters  Union  v.  NLRB,  365  U.S.  667(1961). 

201  Mountain  Pac.  Chapter  of  the  Associated  Gen.  Contractors,  119  N.L.R.B.  883  (1957). 

202  1  S7  N.L.R.B.  1308  (1962>. 

203  129  N.L.R.B.  1273  (1961). 

20*  Minnesota  Milk  Co.,  133  N.L.R.B.  1314,  1317  (1961). 
«« Ibid. 
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but  only  because  the  respondent  union  had  been  charged  with  a  viola- 
tion of  section  8(b)  (3)  for  demanding,  during  negotiations,  that  the 
hot-cargo  provisions  be  included  in  the  contract.^"^ 

It  is  true,  as  noted  above,  that  the  problems  of  the  Board  (and  the 
courts)  are  further  complicated  in  respect  to  section  8  (b)  violations  by 
the  necessity  of  reconciling  conflicting  principles,  but  the  Board's 
efforts  at  reconciliation  sometimes  tend  to  ignore  the  industrial  real- 
ities. For  example,  in  Shear'' s  Phannacy^  Inc.^^'^  the  Board  ultimately 
based  an  8(b)  (2) -8 (a)  (3)  finding  solely  on  the  fact  that  a  shop 
steward  stated,  during  a  dispute  over  the  rights  of  two  employees  to 
one  available  job  that  the  charging  party  could  not  be  reinstated  be- 
cause she  was  not  a  member  of  the  "store  union,"  for  reasons,  said 
the  Board,  "not  explained  in  the  record."  ^"^  The  reported  decision 
shows  that  neither  the  trial  oxaminer  nor  the  General  Counsel  had 
considered  this  statement  to  1* '  evidence  of  discriminatory  motivation. 
Yet  the  Board,  in  a  manner  reminiscent  of  the  most  narrow  methods 
of  common-law  adjudication,  was  prepared  to  order  the  respondents 
to  comply  with  a  substantial  back-pay  award  based  on  a  single  state- 
ment taken  out  of  context  in  the  record.  It  is  quite  likely  that  the 
shop  steward  was  guilty  only  of  a  common  failure  to  understand  the 
legal  subtleties  of  the  union  shop  concept  and  equated,  in  her  own 
mind,  employment  with  membership  in  the  store  union. 

The  same  failing  is  illustrated  by  the  Board's  current  construction 
of  section  8(b)(7)(C), a  1959  legislative  compromise  which  admittedly 
created  difficulties  for  the  Board.'"''  In  the  Crown  Cafeteria  case,^^* 
on  a  motion  for  consideration,  the  Board  reversed  its  original  hold- 
ing 2^^  that  informational  picketing  was  subject  to  section  8(b)(7)(C), 
even  though  truthful  in  nature,  if  an  object  of  the  picketing  was  for 
recognition  or  organizational  purposes.  Since  under  ordinary  circum- 
stances it  is  difficult  to  conceive  of  a  pragmatic  situation  where  a  union's 
ultimate  objective  in  picketing  would  not  be  for  recognition  or  orga- 
nizational purposes  ^^-  and,  similarly,  a  situation  where  publicity  is 
not  an  immediate  objective  of  union  picketing,  and  since  Congress 
certainly  intended  to  curtail  extended  "blackmail"  picketing  by  a 
minority  union,  the  Board's  current  philosophy  might  fairly  be  de- 
scribed as  naive 

The  Board,  unlike  the  courts,  does  not  always  deem  it  necessary  (or 
convenient)  to  discuss  all  of  the  issues  raised  by  the  parties  or  even  by 
the  trial  examiner.  In  Publishers''  Association,^'^^  the  Board  decided 
a  difficult  case  "in  the  last  analysis  ...  on  the  point  of  'reasonable- 
ness.' "  The  Board  thus  affirmed  the  legality  of  an  association-wide 
lockout  agreement  as  a  defensive  measure  against  illegal  strike 
activity,  but  made  no  reference  to  a  major  argument  advanced  by  the 
General  Counsel  and  found  to  be  valid  by  the  trial  examiner,  namely : 
implementation  of  the  agreement  probably  constituted  a  breach  of 
contract  by  nonstruck  publishers  who  had  bound  themselves  con- 
tractually not  to  engage  in  a  lockout. 

sns  AmalsamatPd  Lithofrraphers.  130  N.L.R.B.  985  (1961). 

2W  137  N.L.R.B.  451  (1962),  supplementing  128  N.L.R.B.  1417  (1961). 

208  128  N.L.R.B.  at  1419. 

208  Address  bT  NLRB  Member  Gerald  A.  Brown.  Labor  Law  Section  of  the  Minnesota 
Bar  Assoc,  in  "New  York  Law  Journal  July  24,  1962,  p.  4„  col.  2.  See  also  Note,  36  St. 
John's  L.  Rev.  293.  294  (1962). 

2">  Hotel  &  Restaurant  Employees  Union.  IS.o  N.L.R.B.  118.^  (1962). 

2"  Hotel  &  Restaurant  Employees  Union.  130  N.L.R.B.  570  (1961). 

2"  See  Note.  36  St.  John's  L.  Rev.  293,  301  (1962). 

503  139  N.L.R.B.  1092  (1962). 
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Former  Board  Chairman  Guy  Farmer  has  suggested  that  the  lack 
of  clarity  in  Board  decisions  results  from  the  Board's  work  load  and 
recommends,  inter  alia^  that  the  Board  place  more  reliance  on  the  inter- 
mediate report,  the  exceptions  to  the  report,  the  briefs  and  oral  argu- 
ments of  the  parties.^"  Other  critics  have  argued  that  the  Board  should 
assume  a  less  judicial  stance. 

Professor  Cornelius  J.  Peck  has  taken  the  position  that  the  Board's 
self-imposed  restriction  to  ad  hoc  or  quasi- judicial  decision  making 
has  resulted  in  a  loss  of  the  substantial  benefits  which  may  be  derived 
from  an  intelligent  combination  of  adjudication  and  rule  making. 
According  to  Professor  Peck,  the  Board  has  the  power  to  engage  in 
rule  making  by  virtue  of  the  Administrative  Procedure  Act.  He  also 
charges  the  Board  with  sub  rosa  rule  making  in  at  least  two,  and  pos- 
sibly four,  areas  of  its  work.^^^ 

There  is  no  question  that  the  Board  has  the  power  to  enunciate  sub- 
stantive rules  if  it  complies  with  the  APA,  and  the  power  to  codify 
its  past  decisions  irrespective  of  the  APA.  The  Board,  however,  gen- 
erally has  declined  to  engage  in  such  activities,  at  least  in  respect  to  un- 
fair labor  practices,  allegedly  because  of  its  quasi- judicial  posture.-^^ 
In  establishing  new  law,  the  Board  has  also  chosen  as  "the  wiser 
course,"'  the  judicial  practice  of  applying  the  new  principle  to  the  case 
at  hand,^^^  even  though  the  parties  relied  on  an  ambiguous  statement 
of  policy  enunciated  in  a  prior  case.^^^ 

In  view  of  the  Board's  readiness  to  lay  down  rules  of  broad  construc- 
tion in  representation  cases,  which  are  not  directly  reviewable  in  the 
courts  and  (as  noted  above)  in  view  of  the  reluctance  of  the  courts  to 
accept  Board  doctrine  as  such,  it  may  be  that  self  protection  is  the 
Board's  prime  motivation  for  adhering  to  the  ad  hoc  approach.  Never- 
theless, since  the  courts  on  re\dew  seem  to  be  especially  concerned,  per- 
haps unduly  so,  with  regard  for  due  process,  it  is  possible,  as  Professor 
Peck  has  suggested,  that  the  courts  would  not  object  to  prospective  rule 
maldng  in  compliance  with  the  Administrative  Procedure  Act.^^^ 

It  is  also  possible  that  the  Board's  failure  to  establish  lucid  criteria 
to  guide  the  courts  in  appraising  Board  decisions  has  resulted  in 
frequent  judicial  reversals.^^"  since  the  court  can  judge  an  agency's 
action  solely  on  the  rationale  advanced  by  the  agency  itself.^^^  In  any 
event,  the  Board  can,  with  impunity,  codify  its  past  decisions,  and  ^or 
clarify  its  current  decisions,^^^  so  that  their  full  import  may  be  made 

2i»  Farmer,  supra  note  189,  at  365. 

215  Peck,  The  Atrophied  Rule-Making  Powers  of  the  National  Lator  Relations  Board,  70 
Yale  L.J.  729,  731.  753  (1961). 

216  See  id.  at  730  ;  Address  by  NLRB  General  Counsel  Stuart  Rothman,  ISth  Annual  Fall 
Industrial  Relations  Conference  of  the  Associated  Industries  of  Cleveland,  Sept.  20,  1962, 
in  1962  CCH  Lab  Rel.  Rep.  H  8119. 

217  Peck,  supra  note  215,  at  740,  citing  Deluxe  Metal  Furniture  Co.,  121  N.L.R.B.  995, 
1006-07   (1958). 

218  For  a  recent  illustration  of  this  practice,  see  General  Cable  Corp.,  139  N.L.R.B.  112o 
(1962),  in  which  the  Board  extended  its  contract-bar  rule  to  permit  a  three-year  contract 
to  bar  a  rival  petition. 

219  Peek,  supra  note  215.  at  746.  At  its  1963  meeting,  the  American  Bar  Association's 
Section  of  Labor  Relations  Law  for  the  first  time  paid  tribute  to  the  NLRB  inter  alia 
for  the  Board's  close  cooperation  and  also  for  instituting  certain  procedural  reforms,  but 
the  Section  continued  to  criticize  the  Board  for  failing  to  comply  with  the  APA.  53  L.R.R.M. 
51.  53   (1963K 

220  See  Pnclard  Motor  Car  Co.  v.  NLRB,  330  U.S.  485,  492  (1947).  "The  Board  invites 
judicial  intervention  bv  failing  to  articulate  a  rational  basis  for  its  decisions."  Note,  111 
U.  Pa.  L.  Rev.  128.  132  (1962). 

321  SEC  V.  Chenery  Corp.,  332  U.S.  194  (1947). 
222  See  Peck,  supra  note  215,  at  735. 
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known  to  tlie  public  and  to  practitioners.  The  trend  towards  codifica- 
tion in  this  century  has  been  an  irresistible  world-wide  development  ^^^ 
that  should  be  compatible  with  the  processes  of  an  agency  that,  ad- 
mittedly, is  in  part  "quasi-legislative."  "-*  Even  those  critics  who  are 
sympathetic  to  the  ad  hoc  approach  agree  that  some  consideration 
should  be  given  to  the  implications  of  a  decision  for  long  range  labor 
relations  policy .^^^  It  has  been  said,  for  example,  that  the  Board  may 
employ  vague  phrases  in  its  decisions  provided  that  the  phrases  are 
understood  generally  in  labor-management  circles.^^^  According  to  the 
American  Bar  Association. 

although  the  NLRB  performs  adjudicatory  functions,  the 
mass  of  cases  of  which  it  disposes,  though  issued  in  the  form 
of  an  adjudication,  generates  pressure  to  codify  its  substantive 
rules,  if  only  to  avoid  an  increase  in  its  case  load,  by  stating 
the  full  implications  of  departures  from  former  precedents, 
even  though  unnecessary  to  disposition  of  the  immediate 
case.^^^ 

Related  hereto  is  the  often  heard  criticism  that  the  quasi- judicial 
Board,  unlike  the  courts,  and  apparently  to  the  dismay  of  the  courts, 
has  little  regard  for  the  principle  of  stare  decisis.  The  late  Justice 
Jackson  said  in  one  case : 

If  we  were  obliged  to  depend  upon  administrative  interpreta- 
tion for  light  in  finding  the  meaning  of  the  statute,  the  incon- 
sistency of  tlie  Board's  decisions  would  leave  us  in  the 
dark  .  .  .  [T]here  are  difficult  questions  of  policy  involved 
in  these  cases  which,  together  with  changes  in  Board  mem- 
bership, account  for  the  contradictory  views  that  characterize 
tlieir  history  in  i\\Q  Board.^^® 

The  Board's  frequent  disregard  for  ]")recedent  thus  mav  be  attributed 
in  part  to  the  frequent  changes  in  its  composition.  One  method  of 
achieA'ing  greater  stability  in  this  respect  would  be  to  appoint  Board 
members  to  ten-year  terms.^^^ 

Yet,  another  element  that  presumably  would  survive  this  reform 
is  the  responsiveness  of  a  Board  member  to  the  labor-management 
philosophy  of  the  administration  which  appoints  him.  This  considera- 
tion, while  frequently  expressed  without  justification  ^'°  in  terms  of 
political  bias,  admittedly  is  a  factor  of  undetermined  weight  in  many 
Board  decisions.^^i  This  element  in  recent  years  has  expressed  itself 
for  the  most  part  in  broad  terms  such  as  the  tendency  of  the  "Eisen- 

223  See  1  Sherman,  Roman  Law  in  the  Modern  World  395  (1917). 

224  See  Jenkins,  supra  note  138.  nt  863. 

225  See  Cox,  The  Duty  To  Bargain  in  Good  Faith,  71  Harv.  L.  Rev.  1401.  1435  (1958). 
228  iMd. 

227  Committee  on  Afrency  Rule-Makinjr,  Report,  11  Ad.  L.  Bull.  275,  280  (1959). 

228  Packard  Motor  Car  Go.  v.  NLRB.  .S30  U.S.  485,  492  (1947). 

229  Sfp  Friendly,  A  Look  at  the  Federal  Administrative  Agencies,  60  Colum.  L.  Rev.  429 
445   n060). 

230  See  Ratner,  The  Quasi-Judicial  NLRB  Revisited,  12  Lab.  L.J.  685  <'1961)  ;  Ratner, 
Policy  Making  'by  the  New  Quasi-Judicial  NLRB,  23  U.  Chi.  L.  Rev.  12  (1955)  (criticism 
of  "Eisentiower  Board"  as  being  anti-union).  But  see  Petro,  How  NLRB  Repealed  Tapt- 
Hartlet;  The  Destruction  of  Free  Employee  Choich  (1958)  (criticism  of  same  Board 
as  pro-union  during  the  same  period  of  time) . 

In  tlie  foreword  to  Petro's  book,  former  Senator  Joseph  H.  Ball  stated  :  [T]he  NLRB 
must  accept  a  large  measure  of  responsibility  for  the  kind  of  leadership  too  prevalent  in 
the  national  unions  today — arrogant,  overbearing,  corrupt,  and  a  source  of  political  venality 
unparalleled  since  the  blackest  chapters  of  Reconstruction. 

Td.  nt  viii. 

231  See  Address  by  McCulloch,  Michigan  State  University,  April  19,  1962,  In  CCH  Lab. 
Rel.  Rep.  H  8072. 
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hower  Board"  to  attempt  to  restrict  its  jurisdiction  with  a  consequent 
limitation  of  federal  intervention  in  local  industrial  stability.-^-  The 
"Eisenhower  Board"  apparently  also  took  a  negative  view  of  its  power 
in  respect  to  remedying  on-the-job  racial  discrimination.^^^ 

The  "Kennedy  Board,"  on  the  other  hand,  recently  tipped  the  scales 
in  favor  of  industrial  stability  (to  the  relief  of  many  incumbent  bar- 
gaining representatives  ^^*)  and,  as  noted  above,^^^  apparently  will  be 
more  reluctant  than  its  predecessor  to  presume  the  illegality  of  union 
conduct.  Perhaps  in  keeping  with  the  drive  against  racial  discrimina- 
tion by  the  administration  of  the  late  President  Kennedy,  the  Board 
condemned  in  a  representation  case,  for  the  first  time  in  the  history 
of  the  NLRA,  the  practice  of  racially  segregated  locals  ^^^  and  has  in- 
dicated that  it  will  hold  a  union  to  strict  impartiality,  regardless  of 
motivation,  in  its  representation  of  employees.^^^ 

The  fact  that  the  political  element  in  Board  decisions  does  not 
express  itself  along  more  sinister  lines  is  evident  (a)  from  the  dearth 
of  criticism  in  this  regard,  (b)  from  even  a  casual  review  of  the  voting 
records  of  Board  members  ^^^  and  (c)  from  the  perennial  unanimity 
among  the  members  about  procedures  designed  to  increase  the  Board's 
effectiveness. 

In  addition,  when  the  President  appoints  an  individual  to  the 
NLRB,  an  agency  restricted  to  one  area  of  one  field  of  law,  the  prospec- 
tive appointee's  "labor-management  philosophy"  will  be  both  easily 
ascertainable  and,  understandably  so,  will  be  an  important  considera- 
tion in  the  selection  of  the  candidate.  Hence,  unlike  a  Supreme  Court 
Justice,  the  new  Board  member's  voting  attitudes  can  be  predicted 
roughly  ab  initio. 

There  is  also  cogency  to  the  argument  that  executive  influence  over 
appointments  and  the  consequent  indirect  influence  over  Board  deci- 
sions is  desirable  in  that  it  gives  the  public,  through  its  choice  of  the 
executive,  some  voice  in  agency  policy."^  But,  at  the  same  time,  devia- 
tion from  precedent  certamly  creates  more  havoc  in  an  administrative 
agency  than  in  the  courts,  because  the  day-to-day  business  of  the  agen- 
cies depends  on  subordinate  employees  scattered  in  offices  throughout 
the  country  who  themselves  need  guidance.^*"  The  NLEB  has  a  par- 
ticular problem  because  of  the  separation  of  powers  between  the  five- 
man  Board  and  its  General  Counsel,  who  has  general  supervision  over 
all  field  office  personnel  and  has  final  authority  to  decide  whether  an 
mifair  labor  practice  complaint  should  issue.^*^  Consequently,  aban- 
donment of  precedent  by  the  Board,  especially  in  those  cases  where 
there  is  an  even  chance  of  reversal  by  the  courts,^^^  must  inevitably 

233  See  Note,  The  NLRB  Under  Republican  Administration:  Recent  Trends  and  Their  Po- 
litical Implications,  55  Coldm.  L.  Rev.  852,  905  (1955). 

233  See,  e.g.,  Intracoastal  Terminal,  Inc.,  125  N.L.R.B.  359  (1959).  But  cf.  Albert,  NLRB- 
FEPCf  16  Vand.  L.  Rev.  547  (1963). 

231  See  note  218  supra. 

2»See  Hotel  &  Restaurant  Employees  Union,  135  N.L.R.B.  1183  (1962). 

««  Pioneer  Bus  Co.,  140  N.L.R.B.  54  (1962). 

237  See  Miranda  Fuel  Co.,  140  N.L.R.B.  181  (1962). 

238  Address  by  Former  Chairman  Boyd  Leedom  (an  Eisenhower  appointee).  Labor  Rela- 
tions Council.  Chamber  of  Commerce,  Long  Beach,  Cal.,  Dec.  4,  1963  :  "Any  assumption 
that  the  votes  of  any  one  member  fall  into  a  strict  pattern  Is  not  valid  .  .  .  ."  54  Lab. 
Rbl.  Rep.  381  (Dec.  9,  1963). 

239  See  Davis,  supra  note  159,  at  132. 
^Id.  at  134. 

2*^9  Stat.  451  (1935),  as  amended,  29  U.S.C.  §  153(d)   (1959). 

^E.g.,  Miranda  Fuel  Co.,  140  N.L.R.B.  181  (1962),  rev'd  and  remanded,  326  F.2d  172 
(2d  Cir.  1963). 
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result  in  needless  time-consuming  efforts  at  the  regional  office  level. 
This  aggravates  the  built-in  problem  of  delay  which  has  been  discussed 
above. 

Finally,  it  is  my  opinion  that  the  Board,  in  its  attempts  to  achieve 
substantial  justice  and/or  to  effectuate  the  policies  of  the  act  in  individ- 
ual cases,  tends  to  overlook  the  practical  reality  that  even  if  the  case 
is  decided  after  a  relatively  brief  lapse  of  time  (e.g.,  six  months  as  op- 
posed to  18  months)  the  decision,  in  most  cases,  will  be  moot  or  of  slight 
comfort  to  the  successful  party.  Consequently,  the  decision  should  at 
least  serve  as  a  guide  to  others  involved  in  similar  situations.  But  the 
Board,  consistently  with  its  emphasis  on  the  adjudicative  aspect  of  its 
work,  exaggerates  the  element  of  so-called  "due  process"  -^^  at  the 
expense  of  failing  to  illuminate  through  its  decisions  an  admittedly 
dark  corridor  of  labor-management  relations.  In  this  area  there  is  a 
great  deal  of  truth  to  the  comment :  "Frequently  it  is  more  important 
that  the  law  be  settled  than  that  it  be  settled  right." 
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IV.    COXCLUSIOX 

In  a  study  of  this  sort,  there  is  always  the  danger  that  the  reader,  by 
the  sheer  weight  of  adverse  criticism,  will  conclude,  wrongly,  that  the 
author  seeks  nothing  less  than  the  abolition  of  that  hete  7ioire,  the  Na- 
tional Labor  Eelations  Board.  Not  at  all.  This  Article  has  sought  to 
delineate  the  defects  inherent  in  the  NLRA  and  to  criticize,  respect- 
fully, the  administration  of  the  act  and  judicial  review  of  Board  deter- 
minations. But  the  most  important  element  that  has  been  emphasized 
herein  is  the  role  of  Congress  in  enacting  or  rejecting  amendments  to 
the  substance  or  procedures  of  a  statute  which  attempts  extensive  regu- 
lation of  an  area  of  the  American  economy  that  is  charged,  perhaps 
more  so  than  any  other,  with  partisan,  political  considerations.  No 
attempt  has  been  made  here  to  show  that  the  NLRA  is  without  merit, 
but  merely  that  the  beneficial  results  of  Board  activity  are  highly 
disproportionate  to  the  price  paid  by  the  taxpayers. 

It  is  a  question,  therefore,  of  emphasis  and  in  my  opinion  too  many 
critics  have  overemphasized  the  importance  of  the  NLRB  in  the  in- 
dustrial life  of  the  country.  It  is  one  thing  to  acknowledge  that  the 
Board  is  so  much  a  part  of  the  American  scene  that  its  abolition  is 
unthinkable  and  quite  another  thing  to  assume,  tacitly  or  otherwise, 
that  reformation  of  the  Board's  process  will  solve  many  of  our  socio- 
economic-industrial  problems.  In  view  of  the  limited,  thoua:h  some- 
times vague,  scope  of  the  NLRA  and  in  view  of  the  Board's  recent 
history  of  difficulties  with  the  courts,  it  is  not  quite  reassuring  to  know 
that  the  Board  is  both  influenced  by  and  burdened  with  automation, 
racial  discrimination,  and  other  developments.^*^ 

The  NLRA  is  a  "lawyer's  statute"  in  the  sense  that  it  provides 
much  litigation  for  the  profession  and  many  opportunities  for  lawyers 
(and  judges)  to  ]?onder  the  academic  distinctions  betAveen  activity 
that  might  be  violative  of  section  8(b)  (4)  (i)  but  not  of  8(b)  (4)  (ii) 
of  the  statute,  when  for  all  practical  purposes  the  result  is  the  same. 

243  "Thp  Board  mnst  rpconcile  due  process  •with  the  need  for  expedition."  Address  by  NLRB 
Member  Gerald  A.  Brown.  Labor  Law  Section  of  the  Minnesota  Bar  Ass'n  (pt.  1),  in  New 
York  Law  .loiirnal,  July  24,  1962.  p.  4,  col.  1. 

-«  Davis,  Hupra  note  192,  at  118. 

"'-'■•  See  Address  by  General  Counsel  Ordman,  Annual  Meeting  ABA  Section  of  Labor 
Relations  Law,  Aug.  13,  1963. 
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There  is  reason  to  believe  that  economic  considerations,  economic 
strength,  and  not  the  processes  of  the  NLRB,  ultimately  will  resolve 
almost  every  labor-management  quarrel  that  comes  before  the  NLRB. 
The  pre-1947  reputation  of  the  Board  as  a  vehicle  for  the  advancement 
of  unionism  still  endures,  even  in  more  sophisticated  management 
circles,  but  a  close  appraisal  of  the  current  statute  shows  that  the  pos- 
sibilities for  frustration  of  the  Board's  processes  by  employers  are  al- 
most limitless  while  speedy  injunctive  relief  against  union  activities  is 
often  readily  available  to  neutral  employers.  Ironically,  in  many  cases, 
the  mere  existence  of  the  Board's  representation  machinery  offers  op- 
portunities for  employers  to  dissipate  a  union's  majority  by  secret  or 
covert  maneuvers  (the  distinction  is  often  of  slight  importance)  or 
by  the  legitimate  exercise  of  the  free  speech  guaranteed  in  section  8 
(c)  of  the  act.  Absent  the  NLRA,  a  majority  union,  by  means  of  picket- 
ing or  a  strike  might  secure  recognition  and  a  contract  rather  quickly. 
But  such  action  becomes  fruitless  if  the  employer,  in  apparent  good 
faith,  submits  the  question  concerning  representation  to  the  NLRB  for 
determination.  The  statute  then  prohibits  the  employer  from  recogniz- 
ing the  union  until,  perhaps  six  or  eight  months  later,  the  Board's  cer- 
tification issues.-*^  The  employer,  of  course,  might  be  pressured  into 
withdrawing  his  petition,  but  another  union  can  block  this  action  with 
a  slight  "showing  of  interest,"  such  as  employee  authorization  cards. 
Even  in  one-union  situations,  invocation  of  the  Board's  representation 
machinery  often  creates  a  psychological  block  to  direct  action. 

It  is  also  true  that  too  many  union  officials  rely  to  an  unwarranted 
extent  on  NLRB  intervention  in  their  quarrels  with  management, 
possibly  for  nostalgic  reasons,  or,  more  likely,  because  of  inertia  or 
fear  of  gambling  on  direct,  economic  action. 

The  Wagner  Act  undoubtedly  spurred  the  growth  of  labor  unions, 
particularly  the  industrial  unions,  in  this  country,  but  a  British  com- 
mentator has  made  the  interesting  observation  that  the  Wagner  Act 
merely  hastened  the  process  of  collective  bargaining,^*^  that  it  ran  with 
the  economic  tide.  Concerning  the  Taft-Hartley  Amendments,  that 
commentator  does  not  fully  agree  with  Professor  Clyde  Summers  that 
"equality  in  bargaining  power  is  largely  a  product  of  economic  forces 
and  not  legal  rules,"  ^*^  but  concedes  that  regulatory  legislation  will 
be  least  effective  when  it  is  out  of  line  with  the  prevailing  economic 
forces  or  with  the  mutual  interests  of  employers  and  unions.^*^ 
Professor  Summers  has  stated  that  the  authors  of  the  Taft-Hartley 
amendments  did  not  reckon  with  laissez-faire ;  its  "downfall,"  he  saj^s, 
resulted  from  the  overestimation  of  the  sponsors  of  the  1947  amend- 
ments of  the  ability  of  government  intervention  to  control  private  col- 
lective action.^^°  For  example,  the  ban  on  the  closed  shop  has  been 
ignored  out  of  sheer  necessity  in  many  industries.  Other  portions  of  the 
1947  amendments  {e.g.^  section  8(b)  (2) )  designed  to  protect  the  rights 
of  individual  employees)  have  proved  to  be  less  effective  than  Senator 
Taft  et  al.  anticipated.  It  may  be  said  without  cynicism  that  in  stable 

-^8  Midwest  Piping  &  Supply  Co..  63  N.L.R.B.  1060,  1075  (1945). 

-*'  Evans,  Governmental  Regtjlation  of  Industrial  Relations  :  A  Comparative  Study 
OP  T'NiTED  States  and  British  Experience  112  1961). 

^^  Summers.  A  Summary  Evaluation  o1  the  Taft-Hartley  Act,  11  Ind.  &  Lab.  Rel.  Rev. 
40.^.  407   (1958). 

S49  Evans,  op.  cit.  supra  note  247,  at  114. 

250  Summers,  supra  note  248.  at  412. 
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bargaining  relationships  most  employers  prefer  to  remain  on  good 
terms  with  the  forces  in  control  of  the  union  rather  than  to  defend 
the  rights  of  mavericks  or  reformers  within  the  group. 

In  addition,  it  has  been  argued  in  this  Article  that  Taft-Hartley 
was  alien  to  the  spirit  and  intent  of  the  original  act.  The  decline  in 
the  percentage  growth  of  union  membership  since  1947  cannot  be 
attributed  directly  or  solely  to  Taft-Hartley ,2^^  but  there  is  some  truth 
to  the  comment  that,  while  the  Wagner  Act  set  a  seal  of  official  approval 
on  union  membership  and  thus  stimulated  recruitment,  Taft-Hartley 
created  an  impression  in  the  popular  mind  of  official  "distrust"'  of 
unionism.-^^ 

Finally,  since  political  considerations  are  so  important  in  this  area, 
there  is  good  reason  to  believe  that  debates  over  the  NLRA  tend  to 
divert  Congress  from  the  necessity  of  enacting  social  legislation  that  is 
far  removed  from  the  scope  of  the  NLRA.  It  is  significant  in  respect  to 
minimmn  wage  legislation,  for  example,  that  certain  categories  ex- 
cluded under  United  States  law,  such  as  service  and  agricultural 
workers,  are,  in  Great  Britain,  usually  considered  by  Parliament  to  be 
most  in  need  of  such  protection.^ 
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asifiMf  cf.   Spielman,  The  Taft-Hartley  Law;  Its  Effect  on  the  Growth  of  the  Labor 
Movement,  13  Lab.  L.J.  287  (1962). 

^3  Evans,  op.  cit.  supra  note  247,  at  83,  88. 
*»Id.  at  29. 
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STAKE  DECISIS  AND  THE  NLRB 
(By  Eobert  J.  Hickey*) 

In  the  opinion  of  the  author,  an  attorney  with  th©  NLKB,  stare 
decisis  is  not  an  inflexible  rule  but  a  voluntary  policy  of  using  related 
prior  decisions  as  a  reason  for  reaching  a  decision.  It  is  but  one  con- 
sideration out  of  many  which  a  judicial  body  must  study  in  order  to 
reach  a  decision.  Mr.  Hickey  explains  what  these  considerations  are 
and  when  they  outweigh  stare  decisis. 

Stare  decisis^  a  decisional  process,  provides  both  a  reason  and  a 
guide  for  reaching  a  decision  in  a  case  under  present  consideration  by 
using  a  standard  derived  from  the  synthesis  of  interrelated  material 
facts,  issues  presented  and  deliberated  upon,  and  the  actual  results  of 
prior  similar  decisions  covering  a  sufficient  period  of  years.  It  adds  this 
case  to  the  evolving  synthesis  as  a  guide  and  a  reason  for  future 
decisions.^ 

Stare  decisis  can  provide  either  a  narrow  or  a  broad  standard.  Wliich 
it  will  be  will  be  determined  by  the  number  of  prior  cases  considered 
and  the  period  of  time  covered  by  such  decisions.  Obviously,  if  the  law 
is  just  developing,  the  standard  should  be  narrow  so  as  to  allow  expan- 
sion or  contraction  in  later  cases.  In  a  field  such  as  labor  law  there  is 
usually  a  large  number  of  cases  available  in  a  given  area  in  a  short 
period  of  time  to  allow  a  broad  rule  to  develop  rather  rapidly. 

Stare  decisis  can  have  meaning  only  after  a  series  of  decisions  have 
arisen  from  which  a  single  standard  can  be  deduced.  Consequently,  a 
case  can  have  meaning  only  when  viewed  with  other  cases  and  not  by 
itself.  Because  of  this  the  National  Labor  Relations  Board  ^  has  specif- 
ically held  that  one  case  does  not  create  precedent.^  In  other  cases  the 
Board  has  reacted  the  same  way  without  saying  so.  An  example  of  this 
is  Pacific  Tile  and  Porcelain  Company.^  The  Regional  Director  for 
the  Board  found  that  two  employees,  whose  terminations  were  the 
subject  of  pending  grievances  at  the  time  a  strike  began,  were  in- 
eligible to  vote  in  a  Board  election  selecting  a  collective  bargaining 
representative  because  they  had  not  been  reinstated  by  the  eligibility 
date  for  the  election. 

•The  views  expressed  In  this  article  are  the  author's  own  and  do  not  necessarily  reflect 
those  of  the  Board  or  any  of  its  merobers. 

1  See,  generally,  Catlett,  "The  Development  of  the  Doctrine  of  Stare  Decisis,"  2  Wash- 
ington Law  Review  158  (1958)  ;  and  Kocourek  and  Kovern,  "Kenovatlon  of  the  Common 
Law  Through  Stare  Decisis,"  29  Illinois  Law  Review  971  (1935). 

2  Hereinafter  called  the  Board  or  NLRB. 

3  Sea  Way  Distributing  Company,  143  NLRB  460,  1963  CCH  NLRB  I  12,465. 
*  137  NLRB  1358,  1962  CCH  NLRB  H  11,443. 
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In  reaching  this  result,  the  Kegional  Director  relied  on  the  Board's 
decision  in  Dwra  Steel  Products  Company ^^  holding  that  in  determin- 
ing voter  eligibility  a  discharge  will  be  presumed  to  have  been  for 
cause  and  the  person  discharged  not  eligible  to  vote,  unless  a  charge 
alleging  a  violation  of  Section  8(a)(3)  ®  has  been  filed  with  the  Board. 
The  Board  overruled  Dura  Steely  holding  that  where  a  grievance  was 
pending  it  would  wait  until  the  grievance  was  resolved  before  ruling 
on  eligibility.  In  reaching  this  result  the  Board  noted  that  on  examina- 
tion of  136  volumes  of  Board  decisions,  only  Dura  Steel  involved  a 
pending  grievance  proceeding. 

TEST    OF    TIME    NECESSARY 

Even  a  series  of  related  decisions  are  not  sufficient  if  they  have  not 
withstood  the  test  of  time.  Only  time  will  determine  whether  a  par- 
ticular political  or  economic  climate  is  a  material  fact  and  only  time 
can  provide  the  opportunity  for  serious  deliberation  and  reflection 
upon  the  impact  of  a  chosen  standard.  An  example  of  such  a  change 
is  the  Plaza  Provision  Co.  case.  In  May  1960,  the  Eisenhower  Board 
adopted  the  policy  of  automatically  including  driver  salesmen  in 
a  production  and  maintenance  unit  in  the  absence  of  an  agreement  on 
the  part  of  the  parties  to  exclude  them  or  the  failure  of  another  union 
to  seek  them  separately.  Eighteen  months  later,  the  reconstituted  Ken- 
nedy Board  reversed  this  decision  holding  that  in  the  future  these 
employees  would  be  included  or  excluded  from  the  unit  depending 
on  their  community  of  interest  with  the  in-plant  employees.'^  The  only 
change  which  occurred  during  this  time  was  a  political  one.^  Whether 
this  overruling  was  wise  or  bad  need  not  detain  us  in  this  article.  For 
whatever  its  merits,  the  prior  decision  could  hardly  constitute  stare 
decisis  after  only  18  months  of  existence. 

ISSUE    OF    "RECOXSmER-VTIOISr" 

Similar  to  the  problem  above  is  the  Kennedy  Board's  "reconsidera- 
tion" of  another  Eisenhower  Board  decision.  In  A7nerican  CyanarnAd 
Co.^  decided  February  1961,  it  reversed  a  long-standing  policy  of  the 
Board  and  found  that  a  unit  of  maintenance  employees  was  an  inap- 
propriate unit.  On  reconsideration,  the  new  Board  found  the  above 
decision  without  rationale  or  sufficient  support  in  the  record  and  held 
that  maintenance  employees  on  the  record  before  it  constituted  a  readily 
identifiable  group  whose  similarity  of  skills  and  functions  created 
such  a  comnmnity  of  interest  as  to  warrant  separate  representation. 
In  the  General  Motors  case  ^°  the  issue  presented  to  the  Board  was 
whether  agency-shop  agreements  were  lawful  under  federal  law.  In 
February  1961,  the  Board  said  no;  but  upon  reconsideration  in  Sep- 
tember 1961,  the  Board  said  yes.  Two  other  February  1961  decisions 
took  exactly  one  year  to  become  casualties,  due  to  the  change  in  Board 

=  111  NLRB  590  (1955). 

6  This  section  forbids  discrimination  for  the  purpose  of  encouraging  or  discouraging 
membership  in  a  union. 

TPlasa  Provision  Co.,  134  NLRB  910,  1961  CCH  NLRB  1110,693,  overruling  Valley  of 
Virginia  Cooperative  Milk  Producers  Assn.,  127  NLRB  785  (1960). 

s  Whether  this  is  a  legitimate  criterion  for  overruling  will  be  discussed  later  in  the  article. 

''  1?.0  NLRB  1,  rev'd  NLRB  909,  1961  CCH  NT,RB  •!  9999. 

"1.30  NLRB  481,  1961  CCH  NLRB  K  9663,  rev'd  133  NLRB  451,  1961  CCH  NLRB 
1  10,41B. 
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composition.  In  Crown  Cafeteria  ^^  the  Board  reversed  its  original 
holding  that  informational  picketing,  which  also  has  a  recognitional 
object,  is  not  protected  by  the  information  proviso  to  Section 
S(b)(7)_(C). 

In  BUnne  Construction  Company  ^^  the  Board  reconsidered  its  ear- 
lier opinion  that  a  meritorious  charge  by  a  union  alleging  that  the  em- 
ployer refused  to  bargain  under  Section  8(a)  (5)  was  not  an  adequate 
defense  to  Section  8(b)  (7)  (C)  which  forbids  recognitional  or  orga- 
nizational picketing  after  a  period  not  to  exceed  30  days  where  a  peti- 
tion seeking  a  representation  election  has  not  been  filed.  While  a 
reversal  of  a  decision  in  the  same  case  is  similar  to  the  reversal  of  prec- 
edent, it  is  not  the  same.  The  foi-mer  is  a  problem  of  res  judicata^ 
while  the  latter  involves  stare  decisis.  As  for  the  issue  of  "reconsidera- 
tion," it  should  be  noted  that  the  Board's  Kules  and  Regulations  do 
not  provide  for  this ;  nevertheless,  this  has  uniformly  been  a  practice 
of  the  Board.  Much  of  the  criticism  of  the  Board's  use  of  this  judicial 
procedure  would  vanish  if  the  Board  would  spell  out  exactly  when  it 
vrill  use  this  device.  As  to  the  merits  of  its  use  in  the  cases  cited  above, 
it  would  be  unfair  to  the  new  Board  to  have  it  bound  by  last  minute 
])olicy  decisions  of  an  outgoing  Board.  However,  this  is  another  topic 
for  another  time. 

This  is  not  to  say  that  overruling  of  precedent  cannot  be  found  in  a 
Board's  reversal  of  its  prior  ruling  on  a  decision  on  reconsideration. 

One  example  of  this  is  the  Calumet  C ontractors  case.^^  Section  8(b) 
(4)  (C)  of  the  Act  makes  it  illegal  for  a  union  by  means  of  proscribed 
conduct  to  force  an  employer  to  recognize  it  at  a  time  when  another 
union  has  been  certified  by  the  Board  as  the  collective  bargaining  rep- 
resentative of  his  employees.  In  1954,  the  Board  in  the  Petrie  case  ^* 
found  that  picketing  by  a  union  to  compel  an  employer  to  raise  his 
wages  to  a  le^^el  equal  to  that  prevailing  in  the  area  constituted  in  fact 
recognitional  picketing  forbidden  by  the  Act.  In  February  1961  the 
Board  reaffirmed  this  position.  Along  with  cases  mentioned  above, 
tlie  Board  reconsidered  the  Calumet  Contractors  case  and  came  to  the 
opposite  conclusion  that  area  standards  picketing  did  not,  in  itself, 
have  a  recognitional  object.  Unlike  the  "midnight"  policy  decisions 
discussed  above  there  appears  to  be  no  valid  reason  why  the  Board 
sliould  have  reconsidered  this  case.  The  union  had  its  day  before  the 
Board  and  still  had  a  right  to  appeal.  The  new  Board  would  have  been 
better  ojff  if  it  announced  a  change  in  policy  through  its  rule-making 
powers  or  waited  until  a  fresh  case  came  before  it.  The  use  of  motions 
to  reconsider  reversing  precedent  is  unwise  and  undermines  the  con- 
fidence of  labor  bar  in  the  Board. 

HOW  EXTENSIVE   SHOULD   ROLE  BE? 

ITp  to  now,  we  have  been  assuming  that  stare  decisis  plays  a  role, 
and  should  play  a  role,  in  the  administrative  process  and  particularly 
in  the  processes  of  the  NLRB.  Is  this  true  ?  And  if  so,  how  extensive  a 
role  should  it  play?  The  administrative  process  was  established  to 

^  185  NLRB  1183.  1962  CCH  NLRB  1110939,  rev'g  130  NLRB  570,  1961  CCH  NLRB 
■^  9672. 

^z  135  NLRB  1153,  1962  CCH  NLRB  1  10,938. 

^■5  1.30  NLRB  78,  1961  CCH  NLRB  H  9630,  rev'd  133  NLRB  512,  1961  CCH  NLRB  1  10,425. 

"108  NLRB  131S   (1954). 
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provide  an  individualized  treatment  of  cases  on  their  special  rather 
than  general  nature  by  agency  of  experts  with  sufficient  resources  in  a 
field.  By  this  institutional  approach,  it  was  hoped  to  achieve  just, 
practical,  expeditious  results  of  complex  issues  in  a  specific  field  regu- 
lated by  the  government.  Congressional  insistence  on  this  approach  is 
reflected  in  the  general  directions  given  to  apply  broad  standards 
found  in  administrative  statutes.  In  order  to  take  a  dynamic  approach 
to  the  regulation  of  conduct  and  to  avoid  a  premature  synthesis,  the 
administrative  agency  must  possess  a  flexibility  in  the  handling  of  a 
problem.  This  is  reflected  in  the  large  amount  of  discretion  vested  in 
administrative  agencies.  This  would  appear  to  make  administrative 
decisions  so  flexible  and  tentative  as  to  render  the  doctrine  of  stare 
decisis  inapplicable. 

However,  if  we  were  to  hold  that  stare  decisis  was  inapplicable  to 
an  administrative  agency,  we  would  be  overlooking  two  other  aspects 
of  the  administrative  process.  First,  while  an  administrative  agency 
possesses  a  large  amount  of  discretionary  power,  such  discretion  can- 
not be  exercised  in  an  arbitrary  or  capricious  manner.  It  was  expected 
by  Congress  that  the  administrative  agency  would  apply  a  general 
standard  in  a  particular  case  by  conforming  to  some  general  norms 
in  the  statute  itself  and  as  developed  by  it.  Secondly,  administrative 
agencies  were  designed  not  just  to  correct  past  conduct,  but  to  establish 
guides  to  prevent  violations  in  the  future.  To  achieve  this  self-discipline 
and  guides,  it  is  expected  that  an  administrative  agency  will  self-im- 
pose a  doctrine  of  stare  decisis.  Because  it  is  self-imposed  and  because 
of  the  need  for  flexibility,  it  is  obvious  that  adherence  to  the  doctrine 
as  a  reason  for  reaching  a  decision  is  a  much  weaker  factor  in  the 
judicial  process  of  an  administrative  forum  as  opposed  to  a  common 
law  court. 

Like  other  administrative  agencies,  the  Board  has  adopted  the 
doctrine  of  stare  decisis.  Decisions  of  the  Board  are  replete  with  cita- 
tions to  earlier  decisions.  Also,  to  insure  that  the  labor  bar  will  rely 
on  them,  the  decisions  are  published.  While  the  Board  has  adopted 
stare  decisis  as  a  criterion  for  reaching  a  decision  in  a  case,  the  next 
question  is  when  will  this  be  the  controlling  factor  in  a  given  case. 
The  Board,  like  other  judicial  bodies,  has  the  prerogative  in  a  new 
case  of  using  or  rejecting  stare  decisis.  How  the  Board  will  act  will  be 
determined  by  balancing  the  advantages  against  the  disadvantages  of 
adherence  to  precedent.  In  general,  the  Board  must  harmonize  its  own 
concepts  of  justice  against  the  anticipated  goals  of  the  parties. 

While  the  reasons  given  for  adherence  to  precedent  can  be  broken 
down  into  many  categories,  they  can  be  sununarized  as  two :  first,  the 
efficient  administration  of  the  Act  and,  second,  the  justifiable  reliance 
of  the  parties  that  their  case  will  be  treated  like  prior  cases.  As  for 
the  first,  if  every  case  coming  before  the  Board  had  to  have  every  point 
decided  as  an  original  proposition,  there  would  be  a  tremendous  waste 
of  time  and  energy  of  the  Board  members  and  their  staffs,  making 
their  already  overburdened  workload  intolerable.  By  adopting  stare 
decisis.,  the  Board  need  not  re-examine  every  point  in  the  case,  but  may 
concentrate  on  what  they  consider  the  more  important  points.  This 
benefits  not  only  the  Board,  but  the  parties  themselves,  in  that  it  mini- 
mizes cost  by  sparing  the  litigants  the  task  of  arguing  each  point  de 
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novo  and  reduces  the  time  necessary  for  the  Board  to  reach  a  decision. 
Also,  society  benefits  by  the  discouraging  litigation  which  might  arise 
if  rules  were  not  settled. 

VALUABLE  PROTECTION   PROVIDED 

Existing  patterns  provide  the  normal  starting  point  for  people  in 
their  never-ending  search  for  solutions  to  their  problems.  Thus,  it  can 
be  seen  that  people  expect  a  certain  degree  of  stability,  continuity  and 
cohesion  in  their  institutional  social  framework.  Prior  legal  decisions 
are  part  of  this  framework,  and  thus  stare  decisis  constitutes  an  au- 
thoritative body  of  experience  with  reference  to  which  a  person  may 
act  with  some  certainty  and  predictability.  This  allows  peopleto  chart 
a  course  of  conduct  with  reasonable  knowledge  of  the  obstacles  involved 
and  the  probable  legal  consequences  of  such  conduct.  It  is  obviously 
desirable  that  people  can  confidently  plan  their  activity  within  the 
existing  legal  structure  without  fear' that  they  will  not  be  the  objects 
of  later  government  censure.  By  preventing  the  injustice  which  occurs 
from  legitimate  expectations  which  have  now  been  frustrated,  stare 
decisis  provides  a  valuable  protection. 

As  a  practical  matter,  the  doctrine's  value  does  not  directly  affect 
a  private  party.  Like  other  aspects  of  the  law,  a  private  party  finds 
out  what  the  law  requires  of  him  through  his  lawyer.  The  benefit  of  the 
doctrine  in  reality  lies  in  the  desirability  of  providing  lawyers  with 
past  declarations  of  the  law  upon  which  they  can  predict  with  a  high 
degree  of  certainty  future  decisions  in  the  same  area  of  endeavors.  In 
order  for  a  lawyer  to  contribute  to  avoidance  of  conflict,  he  must  ascer- 
tain what  the  law  will  be  at  a  given  time  in  the  future  so  that  he  can 
advise  his  clients  with  a  reasonable  degree  of  confidence.  This  knowl- 
edge of  future  law  will  produce  the  minimum  of  disputes  in  the  future 
and  maximum  number  of  private  settlements  in  the  present,  thus  en- 
gendering a  stability  in  society. 

Because  the  Board  realized  that  a  well  organized  bar  is  relying  on 
prior  Board  decisions,  stare  decisis  acts  as  a  check  on  capricious  and 
arbitrary  action  by  the  Board.  This  organized  scrutiny  and  criticism 
by  an  informal  and  partisan  bar  provides  an  institutional  safeguard. 
To  understand  how  strong  this  is,  all  one  has  to  do  is  to  read  the 
number  of  cases  that  has  reached  the  Board  and  see  how  often  the  argu- 
ment is  made  that  the  Board  is  biased  in  favor  of  one  side  or  the  other. 
In  order  to  maximize  the  acceptability  of  its  decisions  and  to  enhance 
its  prestige,  the  Board  tries  to  arrive' at  a  result  within  its  prior  deci- 
sional framework  which  will  meet  the  expectations  of  the  parties. 

RESTRICTION'S  ON"  RELIANCE 

However,  there  are  general  restrictions  to  be  placed  on  the  factor  of 
reliance.  Since  stare  decisis  is  not  law,  but  a  reason  for  reaching  a 
result,  there  can  never  be  reliance  in  an  absolute  sense,  but  only  a 
reliance  based  on  mathematical  probabilities.  The  degree  of  reliance 
will  vary  depending  on  whether  you  are  relying  on  a  narrow  or  broad 
standard  and  whether  you  are  relying  on  a  well  reasoned  standard  or 
a  standard  without  a  rationale.  Finally,  one  claiming  reliance  must 
show  that  what  he  did  was  based  on  prior  law  and  that  he  acted  in  good 
faith. 
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In  addition  to  the  general  restrictions  placed  on  the  factor  of  re- 
liance, this  factor  is  also  restricted  by  the  very  nature  of  administrative 
process.  In  an  area  regulated  by  Congress  through  an  administrative' 
agency  which  is  expected  to  function  in  a  dynamic  manner,  less  weight 
must  be  given  to  the  decisions  themselves  as  compared  to  the  regula- 
tory acts  and  rules  and  regulations  issued  under  them.  But  even  among 
the  decisions  themselves,  the  weight  to  be  given  to  stare  decisis  will  vary 
according  to  the  nature  of  the  case  before  the  Board. 

As  to  unfair  labor  practices  generally,  the  degree  of  reliance  will 
normally  vary  with  the  remedy  imposed  for  violation  of  a  primary 
duty  imposed  by  the  Act.  If  a  reversal  of  precedent  means  or?iy  a 
"cease  and  desist"  order,  there  is  less  likelihood  that  a  party  has  relied ; 
and  even  if  he  has  relied,  the  resulting  change  will  work  no  hardsliip 
upon  him.  On  the  other  hand,  where  the  remedy  is  backpay  or  rein- 
stitution  of  a  discontinued  operation,  reliance  on  the  laws  regulating 
the  primary  duty  will  be  quite  strong. 

Section  8(a)  (3)  makes  it  an  unfair  labor  practice  for  an  employer 
to  discriminate  in  regard  to  hire  or  tenure  of  employment  to  encour- 
age or  discourage  membership  in  any  labor  organization.  Section 
8(b)  (2)  makes  it  unlawful  for  a  labor  organization  to  cause,  or  at- 
tempt to  cause,  an  employer  to  discriminate  against  an  employee  in 
violation  of  Section  8(a)(3)  or  to  discriminate  against  an  employee 
directly.  It  is  apparent  that  the  possible  kinds  of  discrimination  are 
endless.  Since  each  case  is  so  essentially  different  on  its  material  facts, 
it  is,  in  fact,  so  unique  that  no  party,  under  different  facts,  can  really 
be  said  to  rely  on  prior  Board  decisions.  Because  there  can  be  little,  if 
any,  justifiable  reliance,  the  doctrine  of  stare  decisis  is  of  limited 
value.^*"*  This  result  certainly  is  just  if  we  think  in  terms  of  predict- 
ability as  a  factor  supporting  this  doctrine.  In  order  to  protect  the 
employee  against  discrimination,  there  should  be  no  drawing  of  clear- 
cut  lines ;  otherwise,  an  employer  or  union  would  feel  free  to  approach 
the  line  as  close  as  possible  in  their  treatment  of  employees.  But,  on 
the  other  hand,  a  person  approaching  a  gray  line  cannot  complain  later 
if  he  has  not  guessed  correctly.  This  approach  provides  a  greater  pro- 
tection of  employees. 

T^Hiat  has  been  said  here  about  discrimination  is  also  applicable  to 
Sections  8(a)  (1)  and  8(b)  (1)  (A)  which  forbid  employer  and  union 
restraint  and  coercion  of  employees  in  their  right  to  engage  in,  or  re- 
frain from  engaging  in,  concerted  activities  for  the  purpose  of  collec- 
tive bargaining  or  other  mutual  aid  or  protection.  "\Vliile  Sections 
8(a)  (3)-8(b)  (2)  require  a  fxuding  that  the  employer  or  the  union 
intended  to  discourage  or  encourage  union  membership,  all  that  is 
necessary  imder  Sections  8(a)  (l)-8(b)  (1)  (A)  is  that  the  employer 
or  union,  in  fact,  has  restrained  or  coerced  employees  by  its  actions. 
As  a  specific  intent  is  not  required  for  a  Sections  8  (a)  (l)-8(b)  (1)  (A) 
finding,  predictability  is  less  likel}'^  to  control  or  shape  all  possible 
industrial  fact  patterns. 

WHAT   IS   GOOD   FAITH 

Sections  8(a)  (5)-8(b)  (3)  make  it  unlawful  for  an  employer  and  a 
union  to  refuse  to  bargain  with  each  other  in  good  faith  with  respect 

"■>  stare.  (fecisif>  might  play  a  part  where  the  unfair  labor  practice  involves  a  financial 
penalty.  See,  NLRB  v.  Majestic  Weaving  Corp.,  355  F.  2d  854,  52  LC  H  16,824  (CA-2  1966). 
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to  wages,  hours  and  other  terms  and  conditions  of  employment.  These 
sections  prescribe  a  standard  of  good  faith  as  a  standard  to  measure 
conduct  before  imposing  liability.  Wliat  is  good  faith  ?  There  can  be 
no  black-letter  answer  to  this.  A  statement  as  what  good  faith  is  can 
be  learned  only  from  the  context  of  a  concrete  case.  Thus,  good  faith 
depends  on  the  circumstances  of  a  given  case,  and  any  attempt  to  re- 
duce it  to  a  more  specific  mechanical  formula  will  fail.  Because  of  this, 
it  does  not  follow  that  the  circumstances  of  one  case  in  which  the 
Board  finds  or  dismisses  a  violation  will  be  sufficient  to  cause  the  Board 
to  find  or  dismiss  a  violation  in  another  case.  On  account  of  this,  there 
can  be  no  exact  reliance  on  a  standard  of  good  faith  which  derives  its 
meaning  only  from  a  given  case. 

There  are  two  other  sections  of  the  Act  outlawing  unfair  labor  prac- 
tices: Section  8(e)  which  forbids  "hot  cargo"  agreements  and  Section 
8(b)  (7)  which  forbids  recognitional  and  organizational  picketing  un- 
der certain  circumstances.  Both  these  sections  were  added  to  the  Act 
in  the  middle  of  1959.  Both  sections  were  poorly  drafted  and  the  legis- 
lative history  behind  them  shows  no  clear-out  intention  as  to  how  the 
Board  should  interpret  them.  In  this  background,  it  will  take  time  for 
the  Board,  courts,  and  legal  commentators  to  work  out  the  problems 
behind  the  sections.  In  a  situation  like  this,  early  decisions  are  of  little 
guidance,  and  reliance  on  them  would  be  unreasonable  at  this  time. 

REPRESENTATION   AREA 

In  the  representation  area,  the  two  major  functions  of  the  Board 
are  to  determine  the  industrial  unit  of  employees  appropriate  for  col- 
lective bargaining  and  to  conduct  elections  among  these  employees  to 
see  whether  they  want  a  particular  union  as  their  representative  or 
whether  they  wish  to  remain  mirepresented.  Section  9(b)  provides 
that  in  each  case  the  Board  shall  cletermine  a  unit  appropriate  for 
collective  bargaining  that  will  assure  the  employees  the  fullest  free- 
dom in  exercising  their  rights  under  the  Act.  The  rule  the  Board  fol- 
lows in  miit  determinations  was  amiounced  in  American  Cyanamid 
Company :  ^^ 

"The  Board  must  hold  fast  to  the  objectives  of  the  statute  using  an 
empirical  approach  to  adjust  its  decisions  to  the  evolving  realities  of 
industrial  progress  and  the  reflection  of  that  change  in  organizations 
of  employees.  To  be  effective  for  that  purpose,  each  unit  determination 
must  have  a  direct  relevancy  to  the  circumstances  within  which  collec- 
tive bargaining  is  to  take  place.  While  many  factors  may  be  common 
to  most  situations,  in  an  evolving  industrial  complex  the  effect  of  any 
one  factor,  and  therefore  the  weight  to  be  given  it  in  making  the  unit 
determination,  will  vary  from  industry  to  industry  and  from  plant  to 
plant.  We  are  therefore  convinced  that  collective-bargaining  units 
must  be  based  upon  all  the  relevant  evidence  in  each  individual  case." 

The  Act  gives  the  Board  broad  discretion  in  determining  units.^® 
The  Act  does  not  lay  down  the  criteria  the  Board  is  to  use  in  deter- 
mining an  appropriate  unit.  Some  of  the  criteria  which  the  Board  nor- 
mally uses  are  the  degree  of  autonomy  in  day-to-day  operations,  the 
overall  immediate  supervision,  the  lack  of  contact  or  interchange 
among  the  employees,  the  similarity  of  skills,  wages,  hours  and  other 

«  131  NLRB  909,  910.  1961  CCH  NLRB  H  9999. 

i«  Sections  9(b)  and  14(a)  place  some  limitation  on  certain  types  of  units. 
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working  conditions  among  tlie  employees,  the  history  of  bargaining 
and  whether  another  union  is  seelang  a  different-size  unit.  The  only 
limitation  placed  on  the  Board  is  Section  9(c)  (5)  which  states  that 
extent  of  organization  cannot  be  a  controlling  factor  in  a  Board  deter- 
mination. With  the  multiplicity  of  criteria  for  unit  determinations  and 
of  fact  patterns  combined  with  the  statute's  command  that  the  Board 
decide  each  case  on  its  own,  there  is  no  room  in  Board  unit  determina- 
tions for  the  doctrine  of  stare  decisis. 

As  noted  above,  the  other  aspect  of  representation  case  law  involves 
the  conducting  of  election  among  the  employees  for  their  choice  of,  or 
rejection  of,  a  collective  bargaining  representative.  In  the  fiscal  year 
1964,  the  Board  conducted  7,309  elections.  Like  any  election,  there  is 
a  battle  between  competing  interest  groups.  Here,  we  find  the  union 
and  the  employer  combatting  for  the  employee's  vote.  The  Board's 
role  in  all  of  this  is  to  make  sure  that  the  employees  cast  a  free  un- 
coerced ballot.  If  the  Board  finds  that  either  the  employer  or  the  union 
substantially  interfered  with  the  election,  it  will  order  it  set  aside  and 
a  new  election  held.  In  a  series  of  decisions  ^^  the  Board  adopted  a  to- 
tality of  conduct  approach — the  effect  of  all  propaganda  tactics  in  a 
given  situation — to  determine  whether  there  has  been  substantial  inter- 
ference with  the  em.ployee's  free  choice.  Since  a  judgment  of  the  coer- 
cive effect  of  a  set  of  election  tactics  can  have  meaning  only  in  the  con- 
text in  which  it  occurs,  it  is  unlikely  that  the  factual  circumstances  and 
election  tactics  of  one  case  will  be  so  similar  to  another  case  as  to  have 
precedential  value.  Thus,  again  in  this  area,  stare  decisis  is  of  limited 
value. 

From  what  appears  above,  it  would  seem  that  in  the  two  major  areas 
of  Board  regulation,  unfair  labor  practice  cases  and  representation 
cases,  the  doctrine  of  stare  decisis  is  inapplicable.  While  this  is  gen- 
erally true,  it  is  not  true  as  to  specific  matters  in  each  category.  In  both 
areas  the  Board  has  adopted  both  guidelines  and  per  se  rules  for  de- 
ciding cases.  Without  these  an  administrative  agency  such  as  the 
Board  would  come  to  a  standstill.  Thus,  guidelines  and  per  se  rules 
provide  a  swift  efficient  decisional  process.  The  difference  between  the 
two  is  that  the  per  se  rules  provide  an  automatic  decision,^^  while  the 
guidelines  will  usually  produce  a  given  result."  In  both  these  areas, 
the  doctrine  of  stare  decisis  has  meaning. 

BOARD   REMEDIES    AND   PROCEDURES 

There  remain  two  areas  of  Board  practice  where  the  doctrine  of 
store  decisis  might  play  a  part.  These  are  Board  remedies  and  Board 
procedures.  The  Board  has  a  greater  freedom  to  innovate  when  it  is 
dealing  with  remedial  and  procedural  law  than  when  it  is  dealing  with 

"  Dal-Tex  Optical  Company,  137  NLRB  1782,  1962  CCH  NLRB  f  11,485  ;  Oak  Manu- 
facUirinq  Company,  141  NLRB  1S23,  IfiRS  CCH  NLRB  H  12,260  ;  Lord  Baltimore  Press, 
142  NLRB  .^.28,  1963  CCH  NLRB  1112,276;  and  Sewall  Manufacturing  Company,  13'8 
NLRB  66,  1962  CCH  NLRB  H  11,504. 

^8  Examples  of  this  are  refusal  to  sign  an  agreed-to  collective  bargaining  contract  as  a 
Tiolatlon  of  Section  8(a)  (5)  and  the  jurisdictional  standards  for  determining  the  Board's 
discretionary  jurisdiction. 

^s  Examples  of  this  are  the  rules  governing  common  situs  picketing  and  eligibility  of 
voters.  In  TUOE  (Struksnes  Construction  Co.)  v.  NLRB,  353  F.  2d  852,  52  LC  H  16,710 
(CA  D.  of  C.  1966),  the  court  held  that  the  Board  has  the  duty  to  "develop  appropriate 
considerations  and  outline  minimal  standards  to  govern"  cases  involving  constantly  recur- 
ring problems. 
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primary  law.^^^  As  far  as  remedial  law  is  concerned,  there  is  less  like- 
lihood of  surprise  or  unfairness  because  a  warning  does  exist  which 
should  already  have  had  an  effect  on  behavior.  Overruling  in  remedial 
law  subjects  the  violators  only  to  a  sanction  different  from  what  he 
expected.  A  violator's  expectations  are  not  entitled  to  protection.  In 
fact,  the  opposite  is  true.  So  long  as  the  type  of  sanction  to  be  imposed 
remains  in  doubt,  there  is  a  stronger  likelihood  that  the  would-be 
violator  will  adhere  to  the  primary  standards.  As  for  procedural  law, 
these  exist  solely  for  the  convenience  of  the  Board  in  order  to  efficient- 
ly execute  the  Act's  commands.  The  Board  must  be  absolutely  free  at 
all  times  to  change  its  own  procedure  in  order  to  provide  efficient  ad- 
ministration. Private  parties  have  no  right  to  expect  the  status  quo 
in  Board  procedures.  Therefore,  as  to  both  remedial  law  and  proce- 
dural law,  there  can  be  no  legitimate  expectations  and,  consequently, 
the  doctrine  of  stare  decisis  is  unsuitable. 

Techniques  of  Reversing 

The  first  part  of  this  article  dealt  with  a  general  consideration  of 
when  the  doctrine  of  stare  decisis  applied.  This  part  of  the  article  will 
assume  that  the  doctrine  is  applicable  in  a  given  area  and  will  demon- 
strate the  techniques  used  by  the  Board  in  overruling  precedent. 

"DISTINGmSHINO"   AND   "o\'ERRULING" 

Before  starting,  however,  it  is  necessary  to  note  the  difference  be- 
tween the  judicial  teciiniques  of  distinguishing  and  overruling.  Stare 
decisis  means  that  the  Board  will  arrive  at  like  results  in  like  cases. 
The  doctrine  has  meaning  only  where  cases  are  related  on  their  mate- 
rial facts.  If  it  is  shown  that  a  precise  point  in  issue  in  the  case  being 
decided  is  different  from  the  factual  patterns  underlying  prior  cases, 
the  doctrine  cannot  be  applied.  While  the  Board  might  rely  on  prior 
cases  where  there  is  a  factual  difference,  it  does  so  by  analogy  and  not 
by  precedent.  Distinguishing  is  a  legitimate  technique  for  deciding 
cases.  However,  when  it  is  used  as  a  teclmique  for  overruling,  it  is 
undesirable  and  should  be  condemned. 

The  facts  of  a  particular  unfair  labor  practice  case  will  normally  be 
found  in  the  Board's  decision  or  in  the  Trial  Examiner's  decision.  In 
routine  cases,  the  Board  normally  affirms  the  Trial  Examiner's  find- 
ings of  facts  with  little  or  no  disagreement.  In  cases  of  importance, 
however,  the  Board  usually  states  the  specific  facts  on  which  it  relies. 
In  the  representation  area,  there  usually  is  not  another  report,  or 
where  there  is  a  Regional  Director's  report,  it  is  omitted  from  pub- 
lication. In  these  circumstances,  all  the  facts  found  in  the  decision 
would  constitute  the  material  facts. 

In  addition  to  the  facts  of  the  particular  case,  general  considerations 
of  industrial  and  political  philosophy  which  enter  into  the  Board's 
decision  constitute  material  facts.  Time  and  the  effects  of  time  are 
always  material  facts.  Change  is  a  natural  process  and  nowhere  is  this 
more  apparent  than  in  the  industrial  world.  Labor  problems  differ, 
not  only  from  case  to  case,  but  from  era  to  era.  Change  in  labor  law 
is  necessary  if  this  law  is  to  keep  abreast  of  labor  conditions.  The  func- 
tion of  labor  law  is  to  meet  the  reasonable  expectations  of  today's  man. 

"•  See,  NLBB  V.  Carroll-Naalund,  359  F.  2d  779,  53  LC  1 11,192  (CA-9  1966). 
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It  is  because  a  Board  of  a  past  era  could  not  see  all  the  industrial 
changes  in  the  future  that  it  becomes  necessary  for  the  present  Board 
to  recognize  changes  in  the  industrial  society  and  to  abandon  an  exist- 
ing rule  and  substitute  one  that  will  meet  the  new  conditions. 

Under  no  circumstances  should  the  Board  continue  to  enforce  a  nile 
which  runs  contrary  to  present  industrial  thinking.  There  is  no  justi- 
fication for  adhering  to  a  rule  solely  because  it  was  laid  down  in  the 
past  when  the  ways  of  the  past  have  changed.  Legal  theories  must  be 
fitted  to  reality  if  they  are  to  achieve  their  primary  function  of  justice 
in  the  case  being  decided.  The  Board  must  always  decide  cases  in 
accordance  with  their  concepts  of  justice. 

Two  cases  where  changes  in  industrial  reality  played  a  part  in 
reversing  prior  precedents  are  General  Cable  ^°  and  Quaker  City  Life 
Insurance?'^  The  General  Gable  case  involved  the  Board's  contract  bar 
doctrine.  Simply  stated,  this  held  that  when  a  petition  is  filed  to  repre- 
sent a  unit  of  employees  already  subject  to  a  collective  bargaining 
contract  between  the  employer  and  another  union  which  is  otherwise 
legal,  for  not  more  than  a  required  length  of  time,  and  not  about  to 
expire,  then  the  contract  acts  as  a  bar  to  prevent  the  holding  of  the 
election.  The  purpose  of  the  rule  is  to  encourage  collective  bargaining 
contracts  and  the  stability  which  they  bring.  In  1947,  the  Board  an- 
nounced the  rule  that  a  contract  of  two  years'  duration  or  more  would 
act  as  a  bar  for  two  years  only.^^  In  the  General  Gable  case,  the  Board 
extended  the  rule  to  three  years  because  of  a  nationwide  trend  toward 
longer  contracts. 

In  Metropolitan  Life  Insurance,^^  decided  in  1944,  the  Board  held 
that  only  a  statewide  or  companywide  unit  was  the  appropriate  unit 
for  insurance  agents.  The  reason  for  this  holding  was  that  the  Board 
believed  that  the  trend  in  the  iinionization  of  the  industry  was  toward 
state-wide  units  of  agents,  thus  making  units  less  than  state-wide 
inappropriate.  However,  contrary  to  expectations,  this  organizing 
pattern  never  developed,  thus  leaving  most  insurance  agents  unor- 
ganized. In  Quaker  City  Life  Insurance^^  the  Board  noted  this  turn 
of  events  and  held  that  since  the  reason  for  the  rule  is  invalid,  the  rule 
itself  is  invalid  and  that  units  less  than  state- wide  or  company- wide 
were  also  appropriate.^^ 

POLITICAL   CLIMATE   A   MATERIAL   FACT 

Because  of  the  short  tenure  given  to  administrative  heads,  political 
philosophy  will  always  play  a  part  in  a  decision.  It  is  expected  that 
with  a  change  in  administration  the  new  President  will  be  able  to 
designate  a  majority  in  any  administrative  agency.  In  selecting  mem- 
bers of  agencies,  the  President  will  select  people  on  the  basis  of 
whether  their  philosophy  is  in  accord  with  the  prevailing  political 
philosophy  of  the  new  government.  "V^Tiile  tliis  aspect  is  often  attacked 

2"  139  NLKB  1123,  1962  CCH  NLRB  H  11,782. 

21  138  NLRB  61,  1961  CCH  NLRB  H  11,509. 

^^Recd  Roller  Bit,  72  NLRB  1311  (1947). 

23  56  NLRB  1635  (1944). 

3*  134  NLRB  960,  1961  CCH  NLRB  U  10,699. 

25  This  case  and  other  Insurance  cases  have  been  criticized  for  falling  to  state  what 
•would  be  an  anproprlate  unit.  Metropolitan  Life  Insurance  Co.,  147  NLRB  69,  1964  CCH 
NLRB  H  13,136,  appears  to  solve  this  problem  by  demonstrating  that  a  single  district  office 
"would  always  be  an  appropriate  unit. 
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by  the  blind  partisan,  it  should  be  noted  that  there  is  great  value  to 
this  approach.  Because  of  numerous  government  agencies,  a  life  tenure 
would  often  leave  an  agency's  power  completely  unchecked.  By  use 
of  a  Presidential  appointment  on  a  short-term  basis,  the  public, 
through  its  selection  of  a  President,  can  control  to  some  extent  the 
overall  political  philosophy  of  all  agencies.  It  should  be  observed  that 
because  of  the  broad  standards  stated  in  the  Act  and  the  large  amount 
of  discretion  vested  in  the  administrators,  any  moderate,  liberal  or  con- 
servative philosophy  can  be  harmonized  with  the  Act's  structure. 

Given  the  above  premise,  there  appears  no  logical  reason  why  the 
Board  under  one  administration  should  be  boimd  by  the  political 
philosophy  of  a  different  Board  under  a  different  philosophy.  There  is 
nothing  ethicallv  or  legallv  wrong  with  a  Board  decision's  reflecting 
the  philosophy  of  the  members  of  the  Board  who  are  entnisted  with 
the  administration  of  the  Act. 

The  bulk  of  so-called  overnilings,  which  are  in  fact  distinguishing 
on  the  basis  of  political  facts,  fall  within  the  above  category.  Several 
of  these  will  be  recited  below.  Sections  8(a)  (3)-8(b)  (2)  permit  an 
employer  and  a  union  to  enter  into  a  lawful  union  security  clause 
requiring  employees  in  a  unionized  plant  to  become  members  of  the 
imion.  Under  such  an  agreement  the  union  can  request  the  discharge 
of  any  employee  who  fails  to  pay  his  dues.  In  the  Aluminum  Workers 
case,^®  the  Board  held  that  a  full  and  unqualified  tender  of  dues  made 
after  the  union's  request  for  discharge,  but  prior  to  actual  discharge, 
was  a  proper  tender  and  acted  as  a  bar  to  discharge.  A  subsequent  dis- 
charge under  such  a  rule  was  unlawful.  The  Board  in  the  General 
Motors  decision,"^  overruling  this  case,  held  that  the  AluminuTn  Work- 
ers rule  was  in  conflict  with  Congressional  purpose  of  allowing  the 
parties  to  enter  into  a  imion  security  agreement.  It  can  be  assimied  that 
Congress  contemplated  an  agreement  which  could  be  effectively  en- 
forced, and  that  a  rule  allowing  the  payment  of  dues  the  last  moment 
before  discharge  would  be  contrary  to  congressional  expectations. 

In  Sav-On  Drugs  ^^  the  Board  rejected  its  previous  policy  that  a 
unit  in  the  retail  chain  store  operation  fleld  should  include  all  stores 
within  the  employer's  administrative  division  or  a  geographical  area 
on  the  ground  that  the  emphasis  on  administrative  or  geographic 
grouping  of  stores  impeded  the  employees  in  their  rights  guaranteed 
by  the  Act  and  ran  counter  to  the  Act's  policy  of  encouraging  collective 
bargaining.^^ 

Consonant  with  the  Board  approach  to  appropriate  unit  determina- 
tion has  been  its  approach  to  unit  inclusions.  Essentially  the  Board  has 
been  trying  to  determine  whether  the  questioned  employees  have  a 
community  of  interest  with  other  employees  in  the  unit  and  whether 
any  sound  reason  exists  for  excluding  them  from  the  unit.  In  Great 
Wesfer7i  8uga.r  Gompa,ny.^°  the  Board  held  that  seasonal  employees 
who  perform  supervisory  duties  during  short  peak  periods  are  included 
in  the  unit  for  that  period  of  the  year  that  they  are  not  performing 

a'112  NLBB  619  (1955). 

27  134  NLRB  1107,  1962  CCH  NLRB  1  10,702. 

28  138  NLRB  1032,  1962  CCH  NLRB  H  11,632. 

=»  For  a  similar  approach  see  Allied  Stores  of  New  York,  150  NLRB  No.  79,  1964  CCH 
NLRB  H  9003. 

30  137  NLRB  551,  1962  CCH  NLRB  H  11,271,  overruling  Whitmoyer  Laboratories,  114 
NLRB  749  (1955). 
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these  duties  on  the  ground  that  their  interests  were  more  allied  with 
the  year-round  rank  and  file  than  year-round  supei-visors.  In  Sheffield 
Cov'p.^'^  the  Board  rejected  the  policy  ^^  of  automatically  excluding 
technical  employees  from  a  procluction  and  maintenance  unit  when- 
ever the  parties  disagreed.  The  Board  felt,  and  rightfully  so,  that  the 
former  approach  placed  too  much  emphasis  on  the  employer  and 
union's  disagreement  and  not  enough  on  the  employees'  desires  and 
interests.  The  Board  adopted  its  normal  policy  for  unit  inclusions  as 
applicable  to  this  case.^^  In  Franz  Food  Pro'ducts^'^  the  Board  held 
that  if  a  union,  at  the  time  of  i-epresentation  petition,  insists  that  it 
does  not  presently  represent  a  majority  of  the  employees  in  an  ap- 
propriate bargaining  unit,  an  election  will  not  be  held  even  though 
the  union  in  an  unfair  labor  practice  case  is  claiming  that  the  employer 
is  refusing  to  bargain  with  it  since  the  latter  charge  is  based  on  prior 
claim  of  majority  which  has  now  been  dissipated. 

PRIOR  RULE   DECISIONS 

To  show  how  strongly  a  change  in  the  political  makeup  of  the  Board 
will  affect  the  Board's  decision-making  process,  it  should  be  noted 
that  several  of  the  decisions  overruled  had  originally  come  into  being 
by  overruling  other  cases.  In  these  cases,  therefore,  the  Board  is  in 
fact  returning  to  a  prior  rule.  In  Toion  <£■  Country ^^  the  Board  re- 
turned to  the  rule  of  Timhen  Roller  Bearing  Coinfany^'''  that  subcon- 
tracting was  a  mandatory  subject  of  bargaining  over  which  the  parties 
must  bargain.  In  the  Bernel  Foam  case,"  the  Board  returned  to  its 
1951  decision  in  M.  H.  Davidson  Go.^^^  holding  that  a  union  was  not 
barred  from  filing  a  refusal  to  bargain  charge  after  losing  an  election 
where  the  charge  was  based  on  the  employer's  use  of  pre-election  tactics 
to  destroy  the  union's  majority.^^  In  Berea  Puhlishing  Company ^*°  the 
Board  returned  to  its  decision  in  Ocala  Star  Banner  *^  in  holding  that 
an  employee  who  performs  more  than  one  function  for  an  employer 
may  be  included  in  a  unit,  even  though  he  spends  less  than  51  per  cent 
of  his  time  doing  unit  work,  if  he  has  a  sufficient  interest  in  the  unit's 
conditions  of  employment.*^ 

In  the  contract  bar  area  which  requires  a  full  29  days'  grace  period 
before  an  employee  must  become  a  union  member  under  a  union  secu- 
rity clause,  the  Board,  in  New  York  State  Electric  &  Gas  Corp.,'^^  held 

»i  134  NLRB  1101,  1961  CCH  NLRB  H  10,697. 

»^  Litton  Industries,  125  NLRB  722  (1959). 

S3  See  also,  Plaza  Provision  Company,  134  NLRB  910,  1962  CCH  NLRB  H  10,693,  over- 
ruling Valley  o}  Virginia  Milk  Producers,  127  NLRB  785  (1960).  (Cases  involved  the  place- 
ment of  driver-salesmen  in  a  production  and  maintenance  unit.) 

3*137  NLRB  340,  1962  CCH  NLRB  H  11,200,  overruling  J^wmfco,  123  NLRB  310  (1959). 

s5  136  NLRB  1022,  1962  CCH  NLRB  H  11,100,  overruling  Fibreboard  Paper  Products,  130 
NLRB  1558,  1961  CCH  NLRB  H  9825. 

38  70  NLRB  500,  518  (1946). 

S7  146  NLRB  1277,  1964  CCH  NLRB  H  13,066,  overruling  Aiello  Dairy  Farms,  110  NLRB 
1365  (1954). 

38  94  NLRB  142   (1951). 

s»  Under  the  prior  rule  the  union  in  such  circumstances  had  to  choose  between  proceed- 
ing with  the  election  or  filing  a  Section  8(a)  (5)  charge.  The  Board  felt  that  the  employer, 
having  created  these  conditions,  should  not  be  able  to  impose  this  option  on  the  union. 

*o  140  NLRB  516.  1963  CCH  NLRB  K  12,001,  overruling  Denver-Colorado  Springs-Pueblo 
Motor  Way,  129  NLRB  1184  (1960). 

"97  NLRB  384  (1951). 

*^  Since  a  regular  part-time  employee  who  spends  most  of  his  time  working  for  a  different 
employer  is  Included  in  the  unit,  the  Board  could  see  no  reason  for  treating  a  regular  part- 
time  employee  working  for  the  same  employer  any  differently. 

«  135  NLRB  357,  1962  CCH  NLRB  H  10,849,  overruling  Chun  King  Sales,  126  NLRB 
851  (1960). 
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in  accordance  with  its  earlier  decision,  Al  Mdssera,  Inc.^^^  that  a  clause 
that  required  members  of  a  bargaining  unit  to  become  union  members 
within  30  days  should  be  interpreted  as  meaning  on  or  after  the  30th 
day.  It  has  been  in  the  area  of  pre-elections  campaign  speeches  by 
employers  that  a  change  in  administration  has  produced  the  most 
noticeable  effects.  In  Dal-Tex  Oftical^^^  the  Board  held  that  Section 
8(c)  of  the  Act,  which  provided  for  the  free  expression  of  noncoercive 
views,  was  not  applicable  to  a  representation  election  and  that  an  em- 
ployer cannot  threaten  his  emploj^ees  against  the  selection  of  a  collec- 
tive bargaining  agent  in  the  guise  of  a  prediction  or  statement  of  legal 
position  '^^  Even  in  the  area  of  election  procedures,  a  change  in  political 
philosophy  will  have  its  effects.  In  Greenspan  Engraving  Corf.^"'  the 
Board  applied  its  general  rule  on  eligibility  to  vote  in  a  Board-con- 
ducted election  to  replacements  and  held  that  strike  replacements  hired 
after  eligibility  cutoff'  date  of  the  elections  are  not  eligible  to  vote  even 
though  they  are  employed  on  the  date  of  the  election  if  the  strike  began 
before  the  date  of  the  election.  As  a  lesson  from  the  above  cases,  a 
lawyer  should  be  prepared  to  fit  his  philosophy  of  his  case  into  the 
cui'rent  philosophy  of  the  Board  if  he  expects  to  argue  stare  decisis  as  a 
renson  for  the  Board's  reaching  a  given  result.^* 

In  addition  to  political  and  economic  changes,  changes  in  the  legal 
structure  are  also  material  facts  which  have  a  bearing  in  distinguish- 
ing cases.  Legal  changes  occur  whenever  there  has  been  a  change  in 
the  law  by  Congress,  a  rejection  of  a  legal  principle  by  a  court,  or  a 
cliange  in  procedure  by  the  Board  itself.  Wliere  Congress  has  made  a 
change  in  the  law,  it  is  obvious  that  decisions  decided  under  a  prior 
law  have  no  effect.  However,  Congress  is  not  always  so  obliging  as  to 
make  a  clear-cut  change  in  the  law.  An  interesting  question  arises  from 
the  situation  where  the  Board  has  rendered  a  decision  and  Congress 
changes  the  law  without  mentioning  the  decision  or  the  t3'pe  of  case 
involved.  Does  Congressional  silence  constitute  acquiescence  ?  This  nor- 
mally is  a  factual  problem  involving  such  questions  as  whether  the 
decision  was  an  important  one  and  whether  the  decision  or  problem 
was  discussed  in  Congress.  As  a  general  rule,  Congressional  silence  is 
meaningless.  One  case  comes  to  mind  where  Congress  spoke  about  a 
case,  but  not  too  clearly.  The  case  was  W  ashing  ton  Coca-Cola  Bottling 
WorhsJ^^  The  Conference  Report  cited  the  case  with  approval  in  re- 
lation to  regulation  to  common  situs  picketing.  But,  because  the  Re- 
port did  not  give  a  citation,  it  was  impossible  for  the  Board  to  deter- 
mine whether  Congress  was  agreeing  with  the  Board's  view  or  the  op- 
posite view  of  the  Court  of  Appeals.^" 

«101  NLRB  837   (1052). 

^  137  NLRB  1782,  1962  CCH  NLRB  H  11,485,  overruling  National  Furniture  Manu- 
facturing, 106  NLRB  1300  (1953). 

^8  This  was  a  return  to  the  earlier  Board  views  as  expressed  in  General  Shoe,  77  NLRB 
124  (1948)  and  Metropolitan  Life  Insurance,  90  T<!I-,RB  935  (1950). 

«  137  NLRB  1308,  1962  CCH  NLRB  If  11,434,  overruling  Tampa  Sand  and  Material  Co., 
129  NLRB  1273,  1961  CCH  NLRB  H  9546. 

*^  In  the  area  of  representation  of  fringe  groups,  there  has  been  overruling  of  prior 
precedents  :  D.  V.  Displays,  134  NLRB  568,  1961  CCH  NLRB  TJ  10,651 ;  Zea  Company,  108 
NLRB  1134  (1954)  ;  Waicrous  Company,  92  NLRB  76  (1951).  The  original  rule  is  found 
in  Peterson  and  Lytic,  60  NLRB  1010  (1945).  It  should  be  noted  that  the  Board  rule 
shifted  during  each  administration. 

"  117  NLRB  1163  (1956).  reVd  257  F.  2d  194,  .34  LC  If  71,487  (DC  D.  of  C.  1958). 

so  Plauohe  Electric,  Inc.,  135  NLRB  250,  1962  CCH  NLRB  H  10,830. 
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SUPREME    COURT    FINAL    ARBITER 


Because  the  Supreme  Court  is  the  final  arbiter  of  the  Labor  Act,  its 
impact  on  precedent  is  the  same  as  an  act  of  Congress  explicitly  re- 
versing the  Board.  Not  only  will  a  Supreme  Court's  decision  affect 
a  type  of  case,^^  but  it  will  also  affect  a  method  of  decision.  In  Local 
357^  Teamsters  v.  NLRB,^~  the  Supreme  Court  held  that  encourage- 
ment of  union  membership  for  the  purpose  of  finding  a  violation  un- 
der Sections  8(a)  (3)-8  (b)(2)  may  not  automatically  follow  every 
action  that  may  enhance  a  union's  prestige.  On  the  basis  of  this,  the 
Board,  in  Planet  Corp.,^^  reversed  the  ruling  in  Spiegelherg  Luwher 
and  Building  Go.^^^  ruling  that  a  union's  attempt  to  cause  the  dis- 
charge of  an  employee  in  order  to  enforce  a  valid  wage  provision  in  a 
contract  was  an  inhei'ent  encouragement  of  union  membership.  In 
NLRB  V.  News  Syndicate^^^  the  Supreme  Court  approved  a  lower 
court's  holding  that  "in  the  absence  of  provisions  calling  explicitly  for 
illegal  conduct,  the  contract  cannot  be  illegal  because  it  fails  to  disclaim 
all  illegal  objects."  In  order  to  come  within  the  contract  bar  doctrine^ 
discussed  previously,  a  contract  cannot  contain  an  illegal  union  se- 
curity clause.  In  the  Keystoiie  Coat  &  Apron  case,^°  the  Board  laid 
down  the  rule  that  if  a  union  security  cluase  was  not  valid  on  its  face, 
then  it  would  be  presumed  unlawful.  Aftei-  the  News  Syndicate  case, 
the  Board  reversed  the  presumption  and  held  that  a  union  security 
clause  will  not  act  as  a  bar  only  if  clearly  unlawful  on  its  face.^^ 

Under  Section  10(f)  of  the  Act,  any  person  aggrieved  by  a  final 
order  of  the  Board  granting  ,or  denying  in  whole  or  in  part  the  relief 
sought  may  obtain  a  review  of  such  order  in  a  United  States  couit 
of  appeals.  If  the  reviewing  court  decides  against  the  Board,  it  is 
bound  by  the  decision  in  that  case.  The  question  is  how  much  weight 
should  be  given  by  the  Board  to  the  court  of  appeals'  decision  in  other 
cases.  The  Board  has  taken  the  position  that  when  a  conflict  exists 
between  the  court  of  appeals  and  the  Board  over  a  legal  position,  it 
is  free  to  adhere  to  its  own  position  until  reversed  by  the  Supreme 
Court.^^  Despite  this  position,  the  Board  will  usually  defer  where 
several  courts  of  appeals  have  ruled  against  it.^^  Until  the  Supreme 
Court  settles  tlie  matter  or  until  tlie  Board  acquiesces,  there  can  be  no 
reliance  and  hence  a  party  must  be  prepared  for  a  reversal. 

In  1959,  the  Act  was  amended  to  permit  the  Board  to  delegate  to 
its  Regional  Directors  its  powers  to  determine  the  appropriate  unit 
and  to  conduct  representation  elections.^"  In  1954  the  Board  decided 
that  it  would  not  consider  pre-election  conduct  by  an  employer  that 
occurred  prior  to  the  Board's  direction  of  election  as  a  grounds  for 
setting  aside  an  election  because  the  conduct  was  too  remote  to  affect 

61  Food  Giant  Supermarket,  154  NLRB  No.  8,  1965  CCH  NLRB  f  9591.  following:  NLRB 
V.  Jolin  Brown,  380  U.S.  278,  51  LC  H  19,592  (1965)  reversing  137  NLRB  73.  1962  CCH 
NLRB  H  11.159. 

M  365  U.S.  667,  42  LC  1  16,888  (1961). 

63  144  NLRB  798.  1963  CCH  NLRB  H  12,602. 

5*  128  NLRB  1379,  1960  CCH  NLRB  H  9151. 

55  365  U.S.  695.  42  LC  If  16,889. 

s«121  NLRB  880  (1958). 

57  Paragon  Products,  134  NLRB  662,  1961  CCH  NLRB  1  10,657. 

58  Montgomery  Ward  and  Co.,  145  NLRB  846,  1964  CCH  NLRB  If  12,843,  rejecting  May 
Company  v.  NLRB,  316  F.  2d  797.  47  LC  K  18,247  (CA-6  1963). 

59  Plauche  Electric.  Inc.,  135  NLRB  250.  1962  CCH  NLRB  H  10,830  :  CentUvre  Villuoc 
Apartments.  148  NLRB  854.  1964  CCH  NLRB  1  13,386;  and  Local  1S67  ILA,  151  NLRB 
No.  85,  1965  CCH  NLRB  If  9202. 

«o  Section  3(b). 
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the  election.®^  As  a  result  of  the  delegation  of  functions,  the  time  be- 
tween the  direction  of  election  and  the  election  was  considered  too 
short  and  the  Board,  in  Ideal  ElectHc,^^  moved  the  date  for  considera- 
tion ,of  the  employer's  conduct  back  to  the  date  of  the  filing  of  the 
petition. 


board's  misuse 


Thus  far  we  have  been  considering  distinguishing  as  a  legitimate 
technique  in  the  decisional  process.  This  does  not  mean  that  the  Board 
has  applied  this  technique  at  all  times  in  a  legitimate  manner.  The 
most  obvious  misuse  is  stating  tliat  another  case  or  cases  are  distin- 
guishable without  giving  the  reasons  why  they  are  distinguishable.^^ 
Since  the  whole  purpose  of  stm^e  decisis  is  to  build  up  a  body  of  law  to 
aid  a  Board  in  reaching  current  decisions,  failure  by  the  Board  to  say 
why  a  case  is  distinguishable  throws  a  cloud  over  a  body  of  law  ren- 
dering it  useless  as  a  precedent.  Another  example  of  misuse  occurs 
where  the  Board  is  in  fact  reversing  a  prior  case,  but  states  that  the 
prior  law  is  distinguishable  on  immaterial  fact.  In  Los  Angeles  StatJer 
Hilton  Hotel^^^^  the  Board  refused  to  allow  a  union  to  seek  separate 
residual  units  in  hotels  where  there  had  been  bargaining  on  a  multi- 
employer basis  as  to  the  other  employees.  But  in  Crumley  HotelJ^"^  the 
Board  held  that  the  above  rule  did  not  apply  in  a  case  where  the  asso- 
ciation contained  both  hotels  and  restaurants.  Wliy  this  should  make  a 
difference  was  not  explained.*^^ 

If,  and  only  if,  the  material  facts  of  this  case  fit  squarely  into  the 
developed  pattern  of  law,  does  the  Board  face  the  question  and  issue 
of  overruling.  When  will  the  Board  overrule  another  case  ?  The  clear- 
est answer  is  when  the  prior  case  ruling  is  erroneous.  While  it  is  some- 
times said  that  it  makes  no  difference  whether  the  law  is  settled  rightly 
or  wrongly  so  long  as  it  is  settled,  this  is  plainly  wrong  in  the  field  of 
administrative  law.  Congress  established  agencies  to  achieve  a  par- 
ticular result,  not  just  any  result.  The  Act  must  be  interpreted  with 
that  result  in  mind  and  if  a  case  deviates  from  that  result,  it  is  neces- 
sary for  the  Board  to  correct  it.  In  Bell  Telephone  Company^^'^ 
the  Board  held  that  it  had  no  power  to  clarify  the  composition  of  a 
contractually  recognized  unit  because  Section  9(c)  specifically  limited 
this  power  to  certified  units.  However,  in  Brotherhood  of  LocoTnotive 
Firemen  and  Engineers^^^  the  Board  analyzed  the  statute  and  came  to 
the  conclusion  that  there  was  ample  support  for  the  exercise  of  such 
powers. 

WHEN  WILL  THE  BOAED  REVERSE  ITSELP? 

Other  than  in  the  case  of  error,  when  will  the  Board  reverse  itself? 
The  answer  is  both  profound  and  simple — when  it  disagrees  with  the 
prior  precedents.  Before  we  hear  screams  of  anguish,  let  me  explain. 

^F.  W.  Woolworth,  109  NLRB  1446  (1934). 

»2  134  NLRB  1275.  1961  CCH  NLRB  K  10,703. 

^American  Flint  Glass  Workeis  Union,  133  NLRB  296.  1961  CCH  NLRB  1110  40.5- 
Brunswick-Balke-Collendar  Company,  135  NLRB  574.  fn.  4.  1962  CCH  NLRB  H  10  874 '•  and 
F.  TF.  Woo^MJor^/t,  144  NLRB  307.  fn.  6.  1963  CCH  NLRB  11  12.560. 

"129  NLRB  1.S49,  1960  CCH  NLRB  H  9559. 

«5  1.S4  NLRB  113.  1961  CCH  NLRB  H  10,61.3. 

«8  See  also.   fn.   4  in  Timken  Roller  Bearing,  138  NLRB  15.  1962  CCH  NLRB  1111499 
explainin?   the   difference   between   it   and   Hercules  Motor  Corp.,  136  NLRB    164S     196'' 
CCH  NLRB  H  11.158  as  an  example  of  legalistic  nonsense. 

«•  118  NLRB  371   (1957). 

«  145  NLRB  1521, 1964  CCH  NLRB  H  12,895. 
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Stare  decisis  is  a  reason  for  reaching  a  result.  It  is  not  the  reason  or  a 
controUing  reason.  The  Board  will  go  about  making  decisions  as  it  al- 
ways does,  that  is,  arguing  from  induction,  deduction  or  analogy  and 
reflecting  the  social,  cultural,  political  and  economic  environment  of 
the  individual  judges.  There  is  no  ma^c  to  it.  If  they  feel  that  all  other 
reasons  outweigh  this  reason,  they  will  be  obliged  in  good  conscience 
to  reverse  the  prior  standard.  Stare  decisis  acts  as  a  self-imposed  check 
on  arbitrary  power.  The  Board  does  not  easily  reject  the  reasoned 
opinions  of  the  past  and  it  will  do  so  only  if  it  feels  bound  to  do  so  in 
a  reasoned  opinion  of  its  own.  Returning  to  the  theme  of  the  paper, 
the  considerations  involved  in  overruling  are  the  same  as  those  in- 
volved in  decision-making  generally,  but  the  emphasis  on  these  fac- 
tors must  be  stronger  to  overcome  the  reliance  factor  which  cuts  the 
other  way. 

Three  questions  remain  to  be  answered:  (1)  If  overruling  is  neces- 
sary, why  should  the  Board,  as  opposed  to  Congress,  make  the  change  ? 
(2)  How  should  the  Board  go  about  overruling?  (3)  Should  the  new 
law  act  retroactively  ?  The  first  question  is  the  easiest  to  answer.  T\^iile 
the  Congressional  route  for  the  revision  of  law  offers  some  advantages 
in  that  Congress  acts  prospectively  and,  as  an  elective  body,  will  likely 
reflect  the  will  of  the  people,  its  disadvantages  more  than  offset  these. 
Among  some  of  the  disadvantages  is  the  fact  that  Congress  has  no 
duty  to  act  and  when  it  does  act,  it  takes  a  long  time  and  never  con- 
siders each  and  every  Board  decision  in  making  a  change.  On  tlie  other 
hand,  the  Board  is  the  forum  entrusted  by  Congress  to  handle  labor 
problems ;  the  parties  are  now  before  the  Board ;  the  Board  is  under 
an  obligation  to  remove  those  rules  that  do  not  fit  within  the  purpose  of 
the  statute ;  and,  finally,  it  is  better  for  the  Board  to  act  and  be  re- 
versed by  Congress  than  to  do  nothing. 

The  method  by  which  the  Board  makes  changes  in  the  law  has  been 
criticized  by  two  courts  of  appeals.  The  first  case  is  A.  P.  TF.  Products. ^^ 
Until  this  decision,  the  Board  did  not  require  backpay  for  the  period 
from  the  Trial  Examiner's  decision  finding  no  violation  to  the  time  of 
the  Board's  reversal.  The  Board  reversed  this  rule  on  the  ground  that 
it  benefited  the  wrongdoer  at  the  expense  of  the  wronged.  The  Second 
Circuit,  while  not  disagreeing  with  the  result,  held  that  the  spirit  of 
Section  5  of  the  Administrative  Procedures  Act  required  the  Board  to 
give  notice  of  the  intention  to  make  this  change  and  that  in  this  case, 
because  of  a  10-month  delay  between  the  Trial  Examiner's  decision 
and  the  Board  decision,  there  was  sufficient  opportunity  for  the  Board 
to  inform  the  parties  and  other  interested  groups  that  a  change  was  be- 
ing contemplated  and  to  give  them  an  opportunity  to  argue  the  merits 
of  the  change. 

In  Colson  and  Stevens  Construction  Co.^^  the  Board  held  that  pick- 
eting by  a  union  to  force  an  employer  to  enter  into  a  "hot  cargo"  agree- 
ment protected  by  the  construction  industry  proviso  to  Section  8(e) 
was  in  violation  of  Section  8(b)(4)(A)  and  derivatively  Section 
8(b)(4)(B).  In  North  eastern's  Indiana  Buildimg  and  Construction 
Trades  Council  {Centlivre  Village  Apartments) ^^'^  the  Board  reversed 

69  137  NLRB  25,  1962  CCH  NLRB  K  11,14,7,  rev'd  316  F.  2d  899,  47  LC  1  18.221  (CA-2 
1962). 

■">  137  NLRB  1650,  1962  CCH  NLRB  H  11,474. 

™  Case  cited  at  footnote  59.  See,  Judge  Friendly's  opinion  In  NLRB  v.  Majestic  Weaving 
Corp.,  cited  at  footnote  14a,  wherein  he  indicated  that  Section  5  of  the  APA  required  that 
the  Board  be  allowed  to  reverse  precedent  only  in  eases  where  the  Board's  General  Counsel 
requested  such  action  in  Its  complaint  by  including  all  acts  which  are  claimed  to  constitute 
a  violation  of  the  Act  therein. 
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itself  and  found  that  such  conduct  did  not  violate  Section  8(b)  (4)  (A) . 
However,  instead  of  dismissing  the  derivative  Section  8(b)  (4)  (A),  it 
announced  a  new  policy  that  picketing  of  a  neutral  general  contractor 
to  force  the  removal  of  an  identified  existing  contractor  violated  Sec- 
tion 8(b)(4)(B),  and  the  union's  conduct  in  this  case  violated  this 
proscription.  However,  the  circuit  court  held  that  this  change  of  theory 
without  informing  the  parties  so  prejudiced  the  losing  party  as  to 
deny  it  a  fair  hearing. 

There  is  no  doubt  that  the  courts  are  right.  In  the  past  the  Board  has 
tried  to  conform  to  the  above  rulings.  In  the  General  Cable  case,  dis- 
cussed above,  the  Board  announced  oral  argument  well  in  advance  of 
its  considerations  and  permitted  the  parties  and  other  interested  per- 
sons to  file  briefs  and  participate  in  oral  argiunent.  While  such  elab- 
orate procedures  are  not  necessary  in  every  case  of  reversal,  the  Board 
should  at  a  minimum  inform  the  i^arties  so  that  they  can  brief  the  point. 

Every  reversal  should  not  only  consider  the  case  before  it  but  should 
also  ]'>rovide  a  general  guide  for  future  cases.  This  means  that  the 
Board  in  reversing  the  case  must  also  change  the  entire  theory  cover- 
ing all  dependent  or  related  cases,  thus  giving  a  stare  decisis  effect  to 
a  single  decision. 

RETROACTIVE    OR    PR0SPECTI^^:    APPLICATION? 

The  final  question  to  be  answered  is  whether  the  Board  should 
apply  its  changes  retroactively  or  prospectively.  The  argimient  for 
j)rospective  application  is  that  a  party  who  has  shaped  his  conduct 
according  to  the  law  has  a  right  to  have  his  case  decided  according  to 
his  iegitimate  expectations.  The  argument  against  jn-ospective  appli- 
cation is  that  a  litigant  who  has  successfully  argued  the  reversal  of  a 
point  iias  a  right  to  receive  the  benefit  of  his  work.  Since  the  American 
legal  system  operates  on  an  adversary  system,  the  latter  argument  is 
the  more  convincing.  The  Board,  in  Deluxe  Metal  Futmiture^  ^^  stated : 

"In  establishing  revisions  of  precedent,  there  is  always  the  like- 
lihood that  such  revisions  will  bring  about  a  different  result  in  some 
pending  proceedings  than  would  have  been  obtained  under  a  prior 
policy  or  procedure.  This  is  true  not  only  of  the  case  in  which  such 
revisioFxS  are  first  announced  and  applied,  but  also  with  respect  to 
any  other  case  wliich  has  not  yet  been  decided  because  it  has  not 
reached  the  Board's  level  or  is  at  one  of  tlie  other  stages  of  the  adminis- 
trative process  such  as  the  hearing.  Thus,  to  adopt  these  revisions  of 
contract  ]:>ar  policy  ajid  then  allow  the  instant  proceeding  as  an  excep- 
tion without  permitting  a  similar  exception  to  all  pending  cases  would 
be  inequitable.  To  establish  and  in  futuro  rule  for  pending  cases 
would  create  an  administrative  monstrosity.  The  judicial  practice  of 
applying  each  pronouncement  of  a  rule  or  law  to  a  case  in  which  the 
issue  arises  and  to  all  pending  cases  in  whatever  stage  is  traditional 
and,  we  believe,  the  wiser  course  to  follow." 

Judge  Friendly,  in  A.  P.  W.  Products,''^  commented  on  this  ap- 
proach as  follows: 

"Moreover,  .  .  .  Congress  could  not  have  intended  that  when  an 
agency  creates  law  via  the  adjudicative  route  it  should  not  have  the 
power,  which  courts  have,  to  make  a  reversal  of  doctrine  apply  to 

w  121  NLRB  995,  1006-1007  (1958). 
■'s  Cited  at  footnote  69. 
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the  case  before  it  as  well  as  to  the  situations  that  arise  in  the  future^* 
It  is  true  that,  as  the  Supreme  Court  pointed  out  in  the  second  Chen-ery 
decision,'^  an  administrative  agency,  'unlike  a  court,  does  have  the 
ability  to  make  new  law  prospectively  through  the  exercise  of  its  rule- 
making powers,  [and  hence]  has  less  reason  to  rely  upon  ad  hoc  adjudi- 
cation to  formulate  new  standards  of  conduct  .  .  .'  with  retroactive 
effect.  .  .  .""« 

Two  such  cases  where  the  Board  felt  compelled  to  apply  the  rule 
prospectively  were  Leonard  Wholesale  Meats  ^^  and  Goodyear  Tire 
and  Riibher  ComjyanyJ^  In  the  first  case  it  ruled  that  where  an  existing 
contract  was  about  to  expire  an  outside  union  could  file  a  representa- 
tion petition  any  time  from  the  90th  day  to  the  60th  day.  prior  to 
expiration  of  the  contract  as  opposed  to  the  old  150-60  day  rule.  Since 
the  Board  had  held  the  petition  beyond  the  60th  day,  it  felt  it  would 
be  unjust  to  dismiss  the  petition  and  have  the  petitioner  wait  possibly 
three  years  before  it  could  file  again.  In  Goodyear  Tire  and  Rubber 
Company^  a  case  involving  a  consent  election,  the  Board  adopted  the 
rule  in  its  contested  election  cases  that  conduct  from  the  filing  of  the 
petition  for  a  representation  petition,  rather  than  the  later  date  of  the 
B,oard's  order  of  an  election,  could  be  used  as  grounds  for  setting  aside 
an  election.  However,  since  the  parties  had  consented  to  the  holding  of 
an  election  under  the  prior  rule,  the  Board  decided  to  apply  the  new 
rule  to  cases  arising  after  the  decision  in  that  case. '  ^ 

The  last  topic  for  discussion  involves  the  Trial  Examiner  and  stare 
decisis.  In  Pv^idential  Insu/rance  Company  of  America.,  the  Board  laid 
down  the  rule  that  a  Trial  Examiner  must  apply  established  Board 
precedent  which  the  Board  or  the  Supieme  Court  has  not  reversed  in 
order  to  have  a  uniform  and  orderly  administration  of  the  Act.^"  For 
a  Trial  Examiner  not  to  do  so  constitutes  fundamental  eiTor.^^  This 
does  not  mean  a  Trial  Examiner  sliould  blindly  adhere  to  precedent 
but  that  he  should  adhere  to  those  precedents  unless  he  is  absolutely 
sure  the  Board  intends  to  overrule  them.  An  example  of  this  is  where 
a  grounds  for  a  similar  rule  have  already  been  reversed.  Another  ex- 
ample would  be  an  intervening  court  of  appeals'  decision  reversing 
the  Board  where  the  Trial  Examiner  believes  the  Board  will  adopt 
the  court  of  appeals'  vieAv.  In  no  circumstance  should  the  Trial  Exam- 
iner reject  Board  precedent  because  he  thinks  it  is  wrong.  In  so  doing 
the  Trial  Examiner  is  usurping  the  powei*s  of  the  courts  and  should  be 
rebuked. 


■'^FCG  V.  WOKO,  Inc.,  329  U.S.  223  (1946)  ;  Leedom  v.  IBEWj  278  F.  2d  237.  39  LC 
H  66.343  (DC  D.  of  C.  1960). 

■^5  332  U.S.  194,  202  (1947). 

76  There  may  be  some  instances  where  the  adverse  effects  of  retroactive  overruling  far 
outweigh  any  possible  benefits  that  administrative  agencies  mav  not  properlv  exercise 
this  power  in  question.  Cf.  Pederson  v.  NLRB,  234  F.  2d  417,  30  LC  H  70,025  (CA-2  1956). 

"  136  NLRB  1000,  1962  CCH  NLRB  H  11,088. 

■^8  138  NLRB  453,  1962  CCH  NLRB  H  11,572. 

™  Two  other  cases  applying  a  new  rule  prospectively  are  General  Gable  Corp.,  139  NLRB 
1123,  1962  CCH  NLRB  H  11,782  ;  and  Ideal  Electric,  134  NLRB  1275,  1961  CCH  NLRB 
H  10,703. 

so  119  NLRB  768,  773  (1957),  reversed  on  other  grounds  361  U.S.  477  (1960). 

81  Lenz  Co.,  153  NLRB  No.  120,  1965  CCH  NLRB  H  9564. 
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Summary 

Tlie  doctrine  of  stare  decisis  is  a  limited  concept  which  has  a  limited 
role  in  administrative  law.  Because  of  the  change  in  facts,  nx)t  only  the 
particular  facts  of  each  case  but  also  the  economic,  political  and  legal 
facts  surrounding  each  case,  there  really  exist  precedents,  as  under- 
stood at  common  law,  in  an  administrative  law  decision.  Even  in  areas 
were  the  doctrine  does  operate,  the  reasons  behind  it  are  not  as  strong 
for  adhering  to  it  as  a  common  law  court  whatever  this  value  may  be, 
it  should  be  retained  in  the  administrative  process. 


52.  (Source:    Robert   Evans,  Jr.,   in   The  Journal  of  Business, 

Vol.  39,  No.  3  [July  1966]) 


"BENDER  UNTO  CAESAR":  FEDERAL  DISTRICT  COURTS 
AND  UNFAIR  LABOR-PRACTICE  JURISDICTION* 

(Robert  Evans,  Ji'.f) 

In  August,  1963,  Congressman  Landrum  of  Georgia  introduced 
H.R.  8246.  If  enacted,  the  bill  would  transfer  jurisdiction  over  unfair 
labor  practice  charges  from  the  National  Labor  Relations  Board  to 
the  fedei-al  district  courts.  The  merits  of  the  proposal  will  command 
some  support,  for  the  bill  is  similar  to  a  suggestion  made  in  the 
Hoover  Commission  Report,  and  a  resolution  calling  for  such  a  change 
just  failed  (forty-nine  to  forty-five)  to  receive  the  approval  of  the 
labor-relations  law  section  of  the  American  Bar  Association  in  1961. 
Earlier  in  1963,  both  the  National  Association  of  Manufacturers  and 
the  Chamber  of  Commerce  went  on  record  as  favoring  such  a  transfer. 
Whether  H.R.  8216  will  attract  increasing  support  depends  upon  the 
numerous  value  judgments  of  the  affected  parties  and  their  beliefs 
concerning  its  probable  impact  upon  labor  policy.  The  proposal's 
impact  on  labor  policy  depends  upon  two  basic  factors.  One  is  the 
extent  to  which  the  decisions  and  opinions  of  the  district  courts  as 
modified  upon  appeal  would  be  different  from  those  obtained  by  the 
NLRB  as  modified  upon  appeal.  The  second  is  the  extent  to  which 
the  influence  of  a  specific  opinion  is  colored  by  the  decision-making 
process. 

An  evaluation  of  the  latter  is  made  difficult  by  the  conventional 
fiction  that  the  process  of  legal  decision-making  plays  no  part  in  the 
administration  of  justice.  In  other  words,  what  the  statute  says  is  the 
law  in  practice.  This  has  led  to  an  almost  complete  lack  of  studies 
indicating  the  alternative  results  depending  upon  the  structure  and 
system  of  legal  decision-making. 

The  objective  of  this  paper  is  to  provide  some  insights  into  possible 
changes  in  labor  policy  that  could  result  from  the  enactment  of 
Landrum's  bill.  This  will  be  done  in  two  parts.  The  first  will  discuss 
some  of  the  structural  differences  between  the  present  system  and  tlie 
proposed  one.  The  second  will  discuss  some  evidence  on  the  differential 
approaches  of  courts  and  the  NLRB  toward  particular  areas  of  labor 
law. 

♦The  author  benefited  from  discussions  with  Professor  Douglass  V.  Brown  at  the  Massa- 
chusetts Institute  of  Technology. 

t  Associate  professor  of  economics,  Brandeis  University. 

(2336) 
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CONSISTENT   DECISIONS 

There  is  general  agreement  that  labor  policy  should  be  as  consistent 
as  possible.  Indeed,  one  of  the  standard  complaints  against  the  way 
various  NLEB's  have  fulfilled  their  role  is  that  they  have  not  been 
consistent  enough.  These  charges  have  taken  two  forms.  One  states 
that  the  basic  line  and  rationale  of  decisions  change  when  new  mem- 
bers come  into  the  NLRB.  The  second  one  states  that  a  specific  action 
by  a  company  or  union  should  be  legal  or  illegal  and  should  not  de- 
pend to  any  great  degree  upon  the  context  in  which  the  action  occurred. 
What  a  transfer  of  jurisdiction  would  mean  for  these  types  of  con- 
sistency is  impossible  to  say,  save  for  the  obvious,  that  the  tenure  of 
the  average  judge  exceeds  that  of  the  average  Board  member.  There 
are,  however,  other  forms  of  consistency  under  the  labor  act  and  it  is 
to  these  that  we  now  turn. 

Consider  a  typical  case,  one  of  13,978  resulting  from  the  15,620 
charges  filed  in  fiscal  1964.^  After  the  charge  was  filed  in  a  regional 
office,  an  informal  investigation  of  its  merits  was  made.  In  1964  the 
results  of  these  investigations  indicated  tliat  33.4  per  cent  of  the 
charges  had  merit.  In  these  cases  the  parties  were  then  given  15  days  in 
which  to  adjust  it  voluntarily  and  to  remedy  the  violation.  If  the 
investigation  revealed  circumstances  that  presented  a  novel  concern 
or  if  the  regional  office  refused  to  issue  a  formal  complaint,  as  it  did 
for  30.1  per  cent  of  its  charges,  the  case  could  be  reviewed  by  the  Office 
of  the  General  Counsel  in  Washington.  In  the  first  instance  it  will  be 
reviewed  l^ecause  current  policy  prescribes  that  regional  offices  will 
seek  consultation  when  a  case  presents  novel  or  difficult  aspects.  In  the 
latter,  a  review  will  result  from  the  exercise  of  a  party's  right  to  appeal 
a  regional  office's  decision  not  to  issue  a  formal  complaint.  From  the 
viewpoint  of  the  appealing  party,  the  review  is  not  apt  to  be  productive 
since  the  decision  of  the  regional  office  is  reversed  in  only  5  or  6  per 
cent  of  the  cases.  For  the  13.2  per  cent  of  situations  where  charges  are 
not  withdrawn,  dismissed,  or  informally  adjusted,  formal  complaints 
are  issued  and,  if  not  settled  then,  adjudicated  before  a  trial  examiner 
assigned  from  Washington  or  San  Francisco.  If  neither  party  takes 
exceptions  to  the  report  of  the  trial  examiner,  as  occurred  in  only  18.1 
per  cent  of  cases  closed  in  1964,  his  order  becomes  final  and  binding, 
^^^en  exceptions  are  taken,  the  Board  itself  considers  and  decides  the 
case.  Board  decisions  may  be  appealed  to  the  circuit  courts  of  appeals 
and  to  the  Supreme  Court. 

Cases  arising  under  the  act  require  decisions  in  three  principal  areas. 
They  are  (1)  sufficiency  of  fact  to  establish  a  violation,  (2)  questions 
of  law,  and  (3)  appropriate  redress  if  a  violation  is  found.  These  deci- 
sions are  made  by  the  regional  offices,  the  trial  examiners,  and  the 
NLRB.  The  regional  offices  make  them  (1)  when  they  decide  to  proceed 
or  not  to  proceed  in  a  case  and  (2)  when  they  suggest  the  specific 
provisions  that  should  be  included  in  informal  solutions.  They  are 

iDnta  on  the  NLRB  for  fiscal  lf>B4  are  taken  from  the  Twentif-Ninth  Annual  Report 
of  the  Natiov^l  Labor  Relations  Hoard.  Jfiti/f  (Washington.  D.C.  :  Government  Printing 
Office,  1965).  For  the  courts  in  fiscal  1963.  they  are  from  the  Annual  Report  of  the  Director 
of  the  Administrative  Office  of  the  U.S.  Courts  for  the  Fiscal  Year  Ending  June  30,  1963 
(Washington,  D.C:  Government  Printing  Office,  1964).  Earlier  material  on  the  NLRB  is 
from  Administration  of  the  Labor  Management  Relations  Act  by  the  NLRB  (Hearing  before 
the  Subcommittee  on  National  Labor  Relations  Board  of  the  Committee  on  Education  and 
Labor  [House  of  Representatives,  S7th  Cong.,  1st  sess.,  1961]),  pp.  1323,  1544,  1546. 
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made  by  trial  examiners  and  the  members  of  tlie  NLRB  when  they 
hear  and  decide  upon  formal  complaints.  In  each  situation  and  for 
each  individual,  the  standards  that  are  applied  are  those  currently  set 
forth  by  the  NLRB.  An  example  of  this  is  provided  by  Moto-research.^ 
There  the  Board  held  that  the  company  had  not  refused  to  bargain  by 
subcontracting  without  notice  when  the  union  knew  of  the  forthcoming 
subcontracting  and  in  eighteen  bargaining  sessions  had  never  men- 
tioned it.  In  line  with  that,  the  general  counsel  has  subsequently  dis- 
missed complaints  in  fifteen  other  cases  where  adequate  notice  had  been 
given  to  the  union  and  no  bargaining  request  was  forthcoming.  Thus, 
regardless  of  the  geographical  location  of  the  complaint  or  the  personal 
or  corporate  resources  of  those  involved,  actions  whose  coercive  impact 
is  the  same  (which  may  mean  non-existent)  result  in  solutions  that  are 
the  same. 

How  does  this  elaborate  system  to  secure  consistency  compare  with 
wliat  would  happen  under  the  procedure  proposed  in  H.R.  8246? 
Conceptually,  cases  could  come  before  the  courts  in  one  of  three  ways, 
two  of  which  are  included  in  Landrum's  bill.  The  three  are  (1)  the  use 
of  individual  suits,  (2)  the  use  of  the  federal  attorneys'  offices,  or  (3) 
the  setting  up  of  a  specialized  agency. 

Postponing  for  a  moment  the  consideration  of  individual  suits,  what 
standards  would  a  federal  attorney  or  a  new  specialized  agency  use  in 
deciding  which  cases  to  take  and  what  solutions  to  suggest  in  those 
meritorious  ones  which  did  not  proceed  to  a  formal  trial?  Would  tliey 
be  those  of  the  federal  judge  in  the  area  in  which  the  case  arose  or  of 
that  region's  circuit  court  ?  If  the  question  had  not  been  litigated  in  that 
circuit,  would  the  standard  be  that  of  another  circuit  or  would  they 
decide  it  anew?  It  is  of  course  true  that  in  well-settled  areas  these 
problems  would  be  of  less  concern  than  in  newer  areas,  but  as  the  par- 
ties find  themselves  facing  new  demands  and  problems  many  aspects 
of  labor  law  are  not  settled.  It  would  appear,  then,  that  to  the  extent 
that  it  substituted  a  number  of  policy-determining  centers  for  a  single 
one,  H.R.  8246  would  add  a  good  deal  of  inconsistency  to  American 
labor  policy.^ 

CONGESTION   AND  DELAY 

Those  who  oppose  the  transfer  of  jurisdiction  have  cited  its  imj)act 
upon  congestion  in  the  federal-court  system.  Superficially  their  posi- 
tion has  merit,  for  the  15,074  unfair  labor  practices  closed  by  the 
NLRB  represents  about  24  per  cent  of  the  62,379  civil  cases  closed  by 
the  federal  district  courts  in  fiscal  1963.  In  both  instances,  however, 
many  of  the  cases  are  settled  without  going  to  a  trial  examiner  or  being 
formally  heard  by  a  federal  judge.  Specifically,  only  7.5  per  cent  of  the 
NLRB  cases  required  some  action  by  a  trial  examiner,  and  11.7  per 
cent  of  the  civil  cases  were  settled  sometime  after  formal  trial  began. 
Further,  it  seems  obvious  that  some  additional  judges  would  be  ap- 
pointed were  jurisdiction  to  be  transferred,  through  it  still  seems  rea- 
sonable to  compare  current  levels  of  delay  on  the  grounds  that  only 
enough  judges  would  be  appointed  to  maintain  current  standards.  In 

3  138  NLRB  1490.  See  also  Daily  Labor  Report  (Washington,  D.C. :  Bureau  of  National 
Affairs,  February  24,  1964). 

*  The  reduction  in  consistency  argument  appears  to  have  been  a  principal  one  in  con- 
vincing other  groups  that  such  a  transfer  would  not  be  wise.  See  80  ABA  Reports  391, 
399   (1955). 
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fiscal  1960  the  median  case  going  to  the  Board  took  14  months  between 
filed  and  decided  compared  to  a  median  of  16  months  for  all  civil  cases 
closed  after  going  to  trial  in  the  federal  district  courts  in  fiscal  1963.* 
Ill  addition  to  a  higher  median  time  period,  the  federal  courts  present 
a  geographical  problem  not  present  under  the  NLE.B. 

In  its  present  from,  administration  of  the  labor  laws  is  independent 
of  the  geographical  area  in  which  they  arise.  While  the  time  required 
from  receipt  of  a  complaint  until  the  regional  office  has  taken  some 
formal  action  will  vary  somewhat  between  regions,  the  Board,  within 
the  limits  of  its  budget,  is  free  to  vary  the  size  and  location  of  its  re- 
gional offices  so  that  work  times  will  be  equalized.  In  like  manner,  since 
trial  examiners  are  assigned  from  Washington  or  San  Francisco,  de- 
lays in  all  regions  should  tend  toward  equality.  Were  jurisdiction  of 
unfair  labor  iiractices  to  be  shifted  to  the  federal  courts,  all  this  would 
be  changed.  Unfair  labor-practice  charges  would  join  the  already 
lengthy  calendars  in  the  various  district  courts. 

The  dispersion  of  median  trial  periods  is  extensive,  ranging  from 
a  low  of  6  months  in  the  western  district  of  Tennessee  to  a  high  of  ^  39 
months  in  the  eastern  district  of  Pennsylvania.  Nor  is  the  distribution 
raiidom;  sta^cs  \viil\  t]ie  heaviest  flow  of  unfair  labor-):)ractice  cases 
have  median  trial  periods  in  excess  of  the  average.  The  seven  states 
that  produce  over  50  per  cent  of  all  cases  received  in  1964  have  median 
federal-district-court  trial  periods  of  20.5  months  with  a  range  of 
2.0-41.0  months. 

Besides  the  average  case,  there  is  the  very  old  case.  For  all  federal 
districts  the  time  required  to  settle  the  oldest  90th-percentile_case  was 
44  months.  The  range  was  12-62  months.  For  seven  principal  pro- 
ducers of  unfair  labor  practices  the  comparable  figures  were  a  43- 
month  median  and  a  range  of  25-62  months.  As  of  April  28, 1961,  the 
oldest  90th-percentile  case  pending  before  the  Board  had  been  filed  22 
months  earlier,  and  the  oldest  single  case  had  been  filed  only  42 
months  earlier.  In  addition  to  the  various  waiting  periods  in  the  dif- 
ferent jurisdictions,  there  is  the  added  fact  that  a  district  judge  has 
wide  discretion  in  setting  dates  for  cases,  and  they  would  probably 
place  different  priorities  upon  labor  cases  relative  to  other  civil  suits 
and  upon  one  type  of  unfair  labor  practice  relative  to  another. 

rNTTEATIOlsr  OF  COMPLAINTS 

That  portion  of  H.K.  8246  which  would  allow  an  individual  whose 
complaint  had  been  dismissed  by  a  federal  attorney  to  file  charges  di- 
rectly with  the  court  could  be  thought  of  merely  as  a  remedy  for  what 
some  consider  a  defect  in  the  present  system :  the  fact  that  there  is  no 
recourse  to  a  refusal  of  the  general  counsel  to  issue  a  formal  complaint. 
Whether  this  is  the  case  or  whether  its  real  intent  is  to  shift  the  cost 
of  maintaining  their  riglits  the  majority  of  the  charging  parties  is 
not  clear.  In  part  it  would  depend  upon  how  active  a  role  was  played 
by  the  federal  attorneys.  If  for  budgetary  or  other  reasons  the  fed- 
eral attorneys  played  but  a  minor  role  compared  to  the  present  gen- 
eral counsel,  it  would  present  serious  problems  of  equity,  because  legal 

•*  The  NLRB  does  not  regularly  publish  its  median  time  periods  for  cases  which  are 
decided  by  the  Board,  but  it  is  doubtful  if  the  1964  median  is  very  different  from  that  of 
1960  since  the  agency's  backlog  of  cases  has  remained  essentially  unchanged. 
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action,  especially  if  it  involves  subsequent  appeal,  is  very  expensive.^ 
In  all  too  many  instances,  the  net  impact  of  this  high  cost  is  to  make 
a  great  deal  of  civil  justice  a  function  of  the  parties'  relative  monetary 
resources.  This  would  be  compounded  in  labor  cases  unless  they  in- 
cluded injunctive  prohibitions  against  repeated  violations.  In  addi- 
tion, the  small  value  of  individiial  back-pay  awards,  averaging  $396 
in  1963  and  $585  in  1964,  probably  means  that  the  labor  policy  of  pro- 
tecting the  rights  of  employees  would  be  seriously  limited  unless  in- 
dividuals were  allowed  to  recover  the  expenses  they  incurred  in  main- 
taining their  rights. 

OVERLAPPING   JURISDICTIONS 

Shifting  unfair  labor  practices  to  the  district  courts  would  affect  cur- 
rent "jurisdictional  standards,''  though  the  exact  nature  of  these 
changes  is  not  easy  to  foresee.  Clearly  it  would  ease  the  problem  of 
whether  certain  cases  involve  unfair  labor  practices  and  belong  be- 
fore the  Board  or  whether  they  represent  the  normal  affairs  of  a  fed- 
eral court.  It  might  well  tend  to  cloud  the  current  policy  of  the  Su- 
preme Court  that  arbitration,  except  in  very  special  cases,  is  not  to  be 
interfered  with  by  the  federal  courts,  for  the  Board  has  sole  jurisdic- 
tion over  unfair  labor  practices.  The  completeness  of  federal  pre-emp- 
tion in  labor  matters  rests  in  port  upon  the  fact  that  Congress  estab- 
lished a  specialized  agency  to  deal  with  these  matters.  Wliether  the 
preemption  would  be  lessened  by  such  a  transfer  probably  would  de- 
pend upon  what  Congress  said  when  it  passed  the  legislation. 

The  principal  difficulties  would  a):)pear  to  lie  in  areas  where  the  newly 
acquired  jurisdiction  of  the  federal  courts  crossed  the  retained  juris- 
diction of  the  NLKB  in  cases  associated  witli  representational  matters. 
Consider  a  few  of  the  possibilities.  The  NLRB  accepts  for  purposes  of 
elections  a  small  firm  which,  when  charged  with  an  unfair  labor  prac- 
tice, the  courts  consider  not  to  affect  interstate  commerce.  After  1  year 
of  a  3-year  contract,  the  company  requests  an  election  which  tlie  NLRB 
turns  down  because  a  contract  is  a  bar  for  up  to  3  years.  The  firm  re- 
fuses to  bargain  any  longer  on  the  grounds  that  the  union  no  longer 
represents  the  employees.  The  courts  refuse  to  find  it  guilty  because 
the  emi^loyer  has  reasonable  grounds  for  doubting  the  union's  majority. 

The  implications  are  obvious.  XTnfair  labor  practices  and  representa- 
tion questions  are  not  at  all  separable  and  are  hardly  to  be  efficiently 
or  correctly  handled  by  separate  decision  units. 

THE   DEVELOPMENT   OF   NEW   POLICIES 

An  implicit  assumption  of  those  who  support  measures  like  H.E. 
8246  is  that  the  formulation  of  labor  policy  is  a  legitimate  function 
of  the  judicial  system.  There  are  manv,  however,  who  would  question 
an  enlarged  scope  of  judicial  responsibility  in  an  inevitably  partisan 
and  volatile  political  area.^  Besides  the  more  philosophical  question  of 

^  Eight  members  of  the  painters'  union  found  guilty  by  an  "illegal"  union  trial  board 
incurred  attorneys'  fees  of  $3,475  in  federal  court  action.  Nelson  v.  Johnson,  212  F  Supp 
233  (1963).  The  trial  .iudge  in  Pennington  v.  United  Mine  Workers  allowed  $55,000  for 
legal  costs  (54  LRRM  2761  [1963]).  ,^^.„ 

« See,  e.g.,  "Judicial  Performance  in  the  5th  Circuit,"  Yale  Law  Journal,  LXXIII 
(November,  1963),  lOSi;  and  Ralph  K.  Winter,  "Collective  Bargaining  and  Competition: 
The  Apnlication  of  Antitrust  Standards  to  Union  Activities,"  Yale  Law  Journal,  LXXIII 
(November,  1963),  34,  38,  59. 
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whether  the  courts  should  be  closely  associated  with  these  types  of 
controversies,  there  is  the  more  pragmatic  one  of  whether  the  system 
can  formulate  policy  as  efficiently  as  an  administrative  agency. 

In  addition  to  its  role  as  an  adjudicator,  the  Board  has  an  explicit 
policy  function.  It  can,  by  its  specific  decisions  or  through  the  use  of 
the  explicit  policy  procedures  of  the  Administrative  Procedures  Act 
(which  it  seldom  uses),  set  out  certain  principles  which  will  govern 
the  parties'  conduct.  These  are  generally  of  the  form  ( 1 )  that  a  par- 
ticular set  of  actions  is  so  closely  associated  with  violations  of  the  act 
that  henceforth  these  will  be  considered  to  be  illegal  per  se  and  (2) 
that  certain  standards  will  apply  to  its  assertion  of  jurisdiction,  hold- 
ing of  elections,  etc. 

Some  examples  are  the  so-called  Mountain  Pacific  doctrine  which 
would  have  required  all  hiring-hall  contracts  to  contain  certain  state- 
ments, its  24-hour  rule  on  electioneering,  and  its  standards  for  not 
overturning  arbitration  awards.  The  basis  for  these  rules  or  policies 
stems  from  the  Board  member's  experience  gained  in  dealing  with 
thousands  of  situations.'^  Since  under  the  alternate  proposal  judges 
would  spend  but  a  small  amount  of  their  time  on  labor  cases,  none 
would  begin  to  have  the  practical  experience  of  Board  members.  More 
important,  none,  save  the  Supreme  Court,  would  have  the  right  to  lay 
down  policy  for  their  colleagues  to  follow. 

TECHNICALITIES 

Then  there  is  what  might  be  termed  the  factor  of  "legal  nicety." 
In  tlie  eyes  of  at  least  some  observers,  one  difficulty  with  the  NLRB 
is  that  it  acts  too  much  like  a  court  and  not  enough  like  an  agency 
charged  with  implementing  a  broad  policy.  The  specific  complaint 
is  that  it  places  an  overreliance  upon  past  decisions  and  minor  dif- 
ferences. Granting  that  some  cases  may  be  decided  upon  very  narrow 
questions  of  fact  or  law,  the  decisions  nevertheless  rest  upon  the  ac- 
tual circumstances  and  events  of  the  cases  and  are  rarely  clouded  by 
procedural  matters.  How  much  of  this  would  be  lost  in  a  transfer  to 
the  district  courts,  where,  in  general,  procedure  plays  a  more  signif- 
icant role,  is  difficult  to  predict.  It  seems  highly  probable  that  there 
woidd  be  more  cases  like  Hargrove  n .  Brotherhood  of  Locomotive 
Enqineers  and  Donmelly  v.  United  Fruit.* 

In  Hargrove,  his  right  to  a  suit  against  his  union  on  the  grounds 
tliat  it  failed  to  provide  him  with  fair  representation  was  upheld  by 
the  district  court  in  the  District  of  Columbia.  The  trial  was  later 
transferred  to  the  district  court  of  western  Kentucky,  and  here  Har- 
grove lost  because  it  was  held  that  the  3-year  statute  of  limitations  of 
the  District  of  Columbia  had  run  its  course  before  the  initial  suit.  In 
United  Fruit,  the  New  Jersey  Supreme  Court  wrote  a  long  opmion 
which  upheld  the  ridit  of  an'individual  to  use  for  himself  the  griev- 
ance system,  including  arbitration.  It  then  decided  that  this  was  of 
no  avail  to  Donnelly,  because  after  the  union  had  refused  to  handle 

7  Between  August,  1953.  and  June,  1961.  PhilUp  Ray  Rogers,  participated  in  1,571  unfair 
Inhor  nraotice  cases,  and  the  Board  itself  handled  2,134.  „     .,     ,      ^     -  ^  *• 

I  mnnemy  United  Fruit  Co.,  53  LRRM  2271  ;  TTargrove  X-  brotherhood  of  Locomo^^^^^^^ 
Engineers,  33  LRRM  2100  ;  Hargrove  v.  Louisville  and  Nashville  Railroad,  40  LRRM  2495. 
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his  case,  lie  had  not  informed  them  that  he  wished  to  use  the  system  for 
himself  hut,  rather,  had  gone  to  court  to  force  the  union  to  use  it  for 
him. 

DIFFERING   VIEWS:    NATIONAL   LABOR   RELATIONS   BOARD  AND  THE   COURTS 

Through  procedural  differences  arising  under  H.E.  8246  could 
significantly  alter  the  current  contours  of  labor  policy,  that  policy 
would  tend  to  be  unaffected  miless  the  change  also  altered  the  sub- 
stance of  decisions  in  individual  cases.  Currently  formal  labor  policy, 
beyond  the  literal  written  word  of  Congress,  is  composed  of  the  deci- 
sions of  the  NLRB  and  the  courts.  The  Supreme  Court  is  the  only  one 
with  real  influence,  for  the  NLEB  ignores  appeals  courts'  reversals 
with  which  it  does  not  agree.*^  Policy  determination  mider  H.R.  8246 
would  rest  with  the  federal  district  courts,  the  Supreme  Court,  and 
perhaps  an  appeals  system,  since  it  might  have  greater  influence  with 
district  courts  than  it  has  with  the  NLEB. 

The  extent  of  the  potential  policy  change  depends  upon  two  factors : 
(1)  the  degree  to  which  the  decisions  of  the  district  courts  would  vary 
from  those  of  the  NLEB  and  (2)  the  role  of  the  Supreme  Court  in 
establishing  and/or  supervising  labor  policy.  One  approach  to  an 
estimate  of  the  probable  changes  in  the  substance  of  decisions  lies 
in  an  evaluation  of  the  relative  views  of  the  NLEB,  the  district  courts, 
and  the  Supreme  Court.  Since,  with  the  exception  of  certain  injimc- 
tions,  the  district  courts  do  not  participate  in  Wagner-Taft-Hartley 
Acts  policy,  this  paper  will  utilize  the  views  of  the  circuit  courts  as 
a  proxy  for  the  type  of  views  to  be  expected  from  the  district  courts.^" 
The  population  of  cases  that  will  be  used  consists  of  those  cases 
decided  by  the  Supreme  Court  mider  the  Taft-Hartley  Act.^^ 

The  Su])reme  Court  has  issued  eighty-five  signed  and  per  curiam 
decisions  in  ninety- four  cases  arising  under  the  Taft-Hartley  Act. 
In  a  majority  of  the  seventy-six  cases  used  in  this  analysis,^^  the  views 
of  the  Board  and  the  relevant  circuit  court  of  appeals  have  been  at 
variance.  In  these  fifty-five  instances,  the  Supreme  Court  has  agreed 
with  or  approved  the  NLEB's  position  twice  as  often  as  it  has  that  of 
the  appeals  courts,  thirty-eight  decisions  to  seventeen  decisions.  A 
similar  pattern  of  support  for  or  agreement  with  the  Board  can  be 
seen  in  the  cases  selected  by  the  Supreme  Court  for  determination. 

With  the  exception  of  an  ocassional  case  which  raises  constitutional 
questions,  cases  arising  under  the  National  Labor  Eelations  Act 
reach  the  Supreme  Court  through  the  grant  of  a  petition  of  certiorari. 

»  The  complex  process  of  determining  labor  policy  is  more  fully  treated  in  chap,  v  of  my 
PuMio  Policy  Toward  Labor  (New  York  :  Harper  &  Row,  1965). 

^o  The  formal  assumption  is  that  persons  of  similar  attitudes,  backgrounds,  etc.,  are 
appointed  to  both  district  and  appeals  courts.  Therefore,  to  the  extent  that  these  factors 
and  the  institutional  role  of  being  a  judge  affected  the  way  men  read  legal  phrases,  legislative 
histories,  and  the  motives  of  union  and  management  officials,  the  behavior  of  one  group 
will  be  an  accurate  predictor  of  the  behavior  of  the  others. 

w  The  cases  analyzed  in  this  paper  were  drawn  from  the  universe  of  NLRB  cases  acted 
upon  by  the  Supreme  Court  under  the  Taft-Hartley  law.  The  span  Is  from  American 
Communication  Association,  339  U.S.  382,  through  Metropolitan  Life,  33'  L.W.  4302  (April, 
196.5). 

^  Nine  Communist  affidavit  cases,  two  Administrative  Procedures  Act  cases,  five  cases 
concerning  technical  questions  like  subpoenas,  and  two  eases  dealing  with  the  Fifth  Circuit 
Court  of  Appeals'  use  of  Tex-0-Ean,  are  excluded  from  the  analysis. 
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In  those  which  have  arisen  since  the  passage  of  the  Taft-Hartley 
Amendments  in  1947,  the  Board  has  been  the  respondent  in  294  re- 
quests for  certiorari  and  the  petitioner  in  92  others."  These  cases 
represent  appproximately  16  per  cent  of  all  unfair  labor-practice 
charges  which  involve  circuit  court  decisions.^*  Thirty-one  of  the 
first  group  and  sixty  of  the  second  group  have  been  granted.  The 
ratio  of  10.5  per  cent  granted  in  NLRB  respondent  cases  is  consistent 
with  the  12-15  per  cent  acceptance  ratio  for  all  types  of  certiorari 
cases.  If  from  the  NLKB's  ninety-two  petitions  one  deducts  the  seven 
dues-repayment  and  three  wording-of-the-union  security-contract- 
clause  petitions  which  were  denied  in  1959-60,  it  can  be  seen  that  its 
acceptance  rate  has  been  73  per  cent  (65  per  cent  if  they  are  included). 
These  data  are  suggestive  of  two  interpretations :  (1)  that  the  Supreme 
Court  basically  approves  of  the  Boards  concept  of  the  meaning  of  the 
labor  statute  ^^  and  (2)  that  a  major  portion  of  the  Supreme  Court's 
role  in  labor  policy  has  been  to  protect  the  Board  from  the  circuit 
courts. 

This  protection,  as  can  be  seen  in  Table  I,  involves  all  of  the  circuits 
and  not  merely  those  that  common  belief  places  in  the  category  of 
being  opposed  to  the  Board.  Among  those  courts,  the  second,  fifth, 
sixth,  seventh,  ninth,  and  District  of  Columbia  courts,  which  have 
been  involved  in  a  reasonable  number  of  cases,  only  the  ninth  has  been 
in  agreement  with  the  Supreme  Court  a  majority  of  the  time. 

The  areas  of  agreement  and  disagreement  between  the  Sujireme 
Court,  the  lower  courts,  and  the  NLKB  are  not  random  as  is  shown 
in  Tables  2  and  3.  In  Table  2  the  cases  have  been  subdivided,  depend- 
ing upon  what  seems  to  have  been  (1)  the  subject  which  is  their  most 
important  feature  and  (2)  the  implications  of  the  decision.  In  other 
words,  the  division  is  by  subject  matter  and  by  whether  the  Supreme 
Court's  position  was  basically  favorable  to  companies  or  to  unions. 
Some  of  these  grouping  decisions  are  simple,  and  there  is  little  likeli- 
hood of  disagreement.  An  example  would  be  the  Insurance  Agents  ^' 
case  which  clearly  belongs  in  the  "Duty  to  Bargain"  subject  division 
and  was  a  victory  for  unions.  Others  are  more  diiRcult.  For  example, 
the  first  Miranda  Fuel "  case  was  grouped  with  the  union-shop  cases 
and  considered  to  be  a  union  victory.  The  results  of  these  classifica- 
tions are  further  subdivided  to  indicate  whether  the  trial  examiner's, 
Board's,  or  Court  of  Appeals'  view  was  upheld  by  the  Supreme  Court. 

^  These  are  contained  In  Volumes  CCCXXXIX-CCIiXXVII  of  the  U.S.  Reports. 

^*  In  the  12  fiscal  years  1953-64  there  were  2,642  unfair  labor-practice  charges  closed 
following  the  decision  of  n  circuit  court  of  appeals.  Of  these,  416,  or  16  per  cent,  were 
closed  following  Supreme  Court  action. 

^  The  NLRB-Supreme  Court  agreement  is  not  quite  as  close  as  it  once  was.  In  1945 
Charles  Pahy,  a  former  NLRB  general  counsel,  wrote  that  during  the  first  10  years  of  the 
NLRA  "the  Supreme  Court  has  passed  on  Board  orders  In  48  cases.  In  19  cases  in  which 
lower  court  decisions  setting  aside  Board  orders  were  involved,  the  Supreme  Court  directed 
enforcement  in  full  in  14  and  enforcement  as  modified  in  3.  In  2  cases  the  decision  below 
was  affirmed.  In  reviewing  21  decisions  in  which  Board  orders  were  enforced  in  the  courts 
below,  the  Supreme  Court  affirmed  in  17  cases  and  directed  enforcement  as  modified  In  4. 
In  the  remaining  8  In  which  the  courts  below  modified  the  Board's  order,  the  Court  directed 
enforcement  in  5  and  approved  enforcement  as  modified  In  3.  Thus  in  these  48  cases,  the 
Courts  of  Appeals  were  affirmed  22  times  and  reversed  26  times"  (Louis  G.  Silverberg 
[ed.l.  The  Wanner  Act:  After  Ten  Years  [Washington.  D.C. :  Bureau  of  National  AfPalra, 
1945].  p.  46).' 

W.361  U.S.  477  (1960). 

"366  U.S.  763  (1961). 
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TABLE  1.— REVERSALS  AND  AFFIRWIATiOMS  BY  THE  SUPREME  COURT  OF  CIRCUIT  COURTS  OF  APPEALS  DECISIONS 

IN  NLRB  CASES  1 


Court 


Number  of 
cases 


Number 
affirmed 


Number 
vacated 


Number 
reversed 


Percent 
affirmed 


1st 

2d 

3d 

4th 

5th 

6th 

7th 

8th 

9th 

10th 

District  of  Columbia. 


4 

0 

1 

3 

0 

13 

6 

2 

5 

46 

3 

0 

1 

2 

0 

4 

2 

0 

2 

50 

17 

3 

3 

11 

18 

12 

2 

1 

9 

17 

6 

1 

1 

4 

17 

2 

0 

0 

2 

0 

8 

5 

0 

3 

63 

2 

2 

0 

0 

100 

18 

7 

1 

10 

37 

1  In  a  few  instances  2  or  more  cases  will  have  been  considered  together.  This  occurs  when  they  were  from  the  sama 
circuit,  dealt  with  the  same  issue,  and  were  similarly  decided. 

2  In  one  case  the  court  was  upheld,  but  the  Supreme  Court  had  such  a  different  rationale  that  it  seemed  wisest  to 
exclude  it. 

TABLE  2.— DECISIONS  OF  THE  SUPREME  COURT  AND  LOWER  AUTHORITIES' 


(1) 


Subject  area  and  party 
favored  by  Supreme  Court 


(2) 

Trial  examiner' 


Company 


(3) 
NLRB 


Union       Company 


(4) 
Circuit  courts 


Union       Company 


Union 


Duty  to  bargain: 

Company. 10  0  11 

Union 2  8                    1  11  9 

Secondary  boycott: 

Company.. _ 2  13  0  2 

Union 2  2                    2  3  4 

Concerted  activity: 

Company... 0  2                   1  1  1 

Union 0  2                    0  3  2 

Employer  efforts  to  defeat  unions: 

Company 2  7                   2  7  6 

Union 110  2  2 

Union  pressure: 

Company 5  16  0  3 

Union 112  0  1 

Union  shop: 

Company 0  0                   0  0  0 

Union 2  3                   5  15 

Jurisdiction  of  Board: ' 

Company 10  0  3  1 

Union 0  4                    14  4 

To  make  whole: 

Company 0  110  0 

Union... 0  2                    0  2  2 

Featherbedding: 

Company 0  0                    0  0  0 

Union 0  2                    0  2  1 

Behavior  of  Board  or  court: 

Company _ 1112  2 

Union 2  14  6  8 

Total 

Company 12  13                 14  14  16 

Union 10  26                  15  34  38 


0 
3 

1 
1 

1 
1 

3 
0 

3 
1 

0 
1 

1 
1 

1 

0 

0 

1 

1 
2 


11 
11 


1  Col.  (1)  indicates  the  subject  area  of  the  principal  factor  in  the  case  that  was  determined  by  the  Supreme  Court.  Row 
totals  under  each  subject  indicate  the  number  whose  outcome  was  favorable  to  company  or  union  interests.  Cols.  (2)-(4) 
record  how  each  group  decided  upon  the  principal  issue.  Thus,  if  the  Supreme  Court  decided  for  the  company,  and  the 
trial  examiner  had  also  decided  for  the  company,  the  case  would  be  listed  in  row  company  and  column  company.  If  the 
trial  examiner  had  decided  In  favor  of  the  union,  It  would  be  In  row  company  and  column  union.  Thus  In  the  duty-to- 
bargain  group,  the  Supreme  Court  favored  the  union  position  in  12  of  13  cases,  and  of  the  12,  the  circuit  courts  of  appeals 
favored  the  company  In  9  of  them.  Since  each  decision  group  did  not  have  an  opinion  in  every  case,  the  totals  in  each 
column  are  not  equal. 

2  There  is  not  a  trial  examiner's  opinion  In  every  case,  sometimes  because  there  was  not  an  intermediate  report  and 
sometimes  because  the  point  at  issue  developed  in  the  Board's  decision  or  order. 

3  Sociedad  Nacional  de  Marines  passed  through  the  District  of  Columbia  court  without  a  decision. 
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TABLE  3.— DEGREE  OF  NLRB  AND  CIRCUIT  COURTS  OF  APPEALS'  DISAGREEMENT 


Issue 


Number  of 
cases 


Number  of 

Board  and 

CCA.  splits 


Ratio  2:1 


Number  of 
Board  wins 


Ratio  4:2 


Duty  to  bargain. 

Secondary  boycott 

Concerted  activity 

Employer  efforts  to  defeat  unions. 

Union  pressure 

Union  stiop 

Jurisdiction  of  the  Board 

To  make  whole 

Featherbedding 

Behavior  of  Board  or  court 

Total 


13 
8 

5 

11 
8 

6 
7 
3 

2 

13 


11 


0.85 


5 

.63 

4 

.80 

9 

.82 

5 

.63 

3 

.50 

4 

.57 

2 

.67 

1 

.50 

11 

.85 

0.82 


4 

.80 

3 

.75 

4 

.46 

4 

.80 

1 

.33 

3 

.75 

2 

1.00 

1 

1. 00 

7 

.64 

76 


55 


.72 


38 


.69 


Over  all  it  shows  that  among  the  twenty-seven  cases  which  the  Su- 
preme Court  decided  in  favor  of  companies,  the  lower  courts  and  the 
NLRB  had  each  been  "correct"  about  half  the  time,  that  is,  they  had 
also  decided  in  favor  of  the  company.  In  cases  ultimately  decided  in 
favor  of  unions,  however,  the  probability  was  almost  8  in  10  that  the 
circuit  court  had  decided  in  favor  of  the  company,  vrliile  for  the  Board, 
the  probability  was  only  3  in  10.  Within  the  various  subject  areas  it 
appears  that  the  maximum  difference  between  the  lower  courts  and 
the  NLRB  occurred  in  cases  dealing  with  the  duty  to  bargain,  em- 
ployer efforts  to  defeat  unions,  and  the  secondary  boycott.  Not  only 
does  one  find  maximum  lower  court-NLRB  disagreement  in  the  two 
categories,  duty  to  bargain  and  employer  efforts  to  defeat  unions,  but 
these  are  also  the  groups  in  which  one  observes  maximum  and  mini- 
mum Supreme  Court-NLRB  agreement.  Among  the  duty-to-bargain 
cases,  the  Board's  view  is  upheld  eleven  times  in  thirteen  situations. 
Among  employer  efforts  to  defeat  unions,  the  Board  loses  in  seven  out 
of  eleven  instances.  In  the  first  group  the  union  is  upheld  in  twelve 
of  the  thirteen  and  in  the  latter  the  company  is  upheld  in  nine  of  the 
eleven.  These  relationships  suggest  two  conclusions.  One  is  that  where 
there  are  well-defined  employer  rights  which  find  expression  in  other 
laws,  as  in  Babcock  and  Wilcox  ^^  where  the  question  was  the  right  of 
the  employer  to  forbid  the  use  of  his  property  to  non-employee  union 
organizers,  there  is  a  proclivity  of  the  Supreme  Court  to  protect  these 
rights  from  the  NLRB's  sometimes  single-minded  application  of  the 
Wagner— Taft-Hartley  Acts.  The  second  one  is  tliat  where  the  rights 
involved  arise  almost  solely  under  the  Labor  Act,  the  Supreme  Court 
upholds  the  Board's  interpretation  and  does  not  allow  the  lower  courts 
to  substitute  their  own  ideas.  Since  the  National  Labor  Relations  Act 
is  largely  concerned  with  the  protection  and  encouragement  of  unions, 
this  means  that  most  of  the  latter  category  will  be  classed  as  union 
victories. 

Additional  support  for  these  conclusions  should  be  forthcoming 
from  a  more  detailed  examination  of  the  cases  in  our  two  categories. 
There  are  thirteen  situations  in  the  duty-to-bargain  cases.  Four  of 
these  involved  instances  where  the  Board  had  required  bargaining 
long  after  the  unions  had  been  certified  and  when  it  was  at  least 

"361  U.S.  105  (1956). 
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arguable  that  the  unions  no  longer  represented  the  then  cuiTent  em- 
ployees. The  lower  courts  would  have  insisted,  as  a  condition  for 
enforcement,  that  the  unions  still  represented  the  current  workers 
even  though  the  delay  had  been  occasioned  by  the  process  of  unfair 
labor-practice  proceedings.  A  closely  related  case  dealt  with  the  rea- 
sonableness of  the  Board's  insistence  that  certification  is  good  for  12 
months  even  where  the  employees,  apparentl3^  in  good  faith,  had 
changed  their  minds  about  being  represented  by  a  union.  Six  of  the 
situations  involved  the  regulation  of  the  conduct  of  the  parties  during 
negotiations.  The  NLEB's  view,  that  specific  acts  were  necessary  for 
legal  collective  bargaining,  was  upheld  in  five  of  the  situations.  The 
general  view  of  the  lower  courts  tended  to  be  that  the  important  issue 
was  the  specific  good  faith  of  the  individual  employer  rather  than 
whether  the  emploj^er  had  or  had  not  engaged  in  a  specific  act.  Illus- 
trative are  Trultt  Manufacturing  and  Erie  Resister}^  In  Truitt  the 
Supreme  Court  agreed  with  the  Board  that  despite  general  good  faith 
on  the  part  of  the  company  it  had  to  substantiate  its  declaration  of  an 
inability  to  pay  increased  wages. 

In  Erie  Resister  the  Supreme  Court  agreed  with  the  NLRB  that 
even  though  the  company  had  been  motivated  by  legitimate  business 
reasons  rather  than  the  more  typical  anti-union  sentiments,  this  could 
not  cloak  the  granting  of  superseniority  with  legality  because  of  its 
potential  impact  on  worker  rights  granted  under  the  National  Labor 
Relations  Act.  In  Insurance  A  gents  ^^°  however,  the  Board's  attempt 
to  regulate  the  use  of  a  union  slowdown  during  negotiations  was  lield 
to.  be  re.";ulation  which  was  not  intended  by  Congress.-^  The  last  two 
decisions  dealt  with  issues  about  which  the  parties  are  required  to 
bargain.  In  one,  a  Board  view  that  to  insist  on  the  inclusion  of  a 
management-rights  clause  was  per  se  illegal  was  not  allowed,  while  in 
the  other  decision  the  Supreme  Court  agreed  that  a  company  did  have 
to  bargain  over  subcontracting  of  the  type  involved  in  Fihrehoard." 

There  are  eiglit  situations  in  the  category  of  employer  efforts  to  de- 
feat unions.  Three  of  them  involve  the  employer  use  of  the  lockout, 
two  deal  with  union  access  to  emploj^ees,  and  three  concern  employer 
reaction  to  union-organizing  activities.  The  long  history  of  the  NLRB 
and  the  employer  lockout  need  not  be  retold.  The  Board's  general  \'iew, 
seemingly  derived  from  its  experience  in  the  1930's,  has  been  that 
locliouts  are  illegal,  while  the  courts  have  generally  taken  a  more 
tolerant  view  of  the  lockout,  insisting  only  that  the  employer's  action 
be  in  good  faith  and  not  to  subvert  the  union.  In  some  ways  the  cases 
are  similar  to  those  in  the  duty-to-bargain  group,  only  here  the  Su- 
preme Court  has  not  agreed  with  the  NLRB. 

Where  the  question  has  been  the  degree  of  employer  control  of  his 
property  in  the  face  of  union-organizing  drives,  the  Board  has  tended 
to  insist  <'hat  union  organizers  had  the  same  rights  in  the  use  of  the 
employer's  property  as  did  the  firm's  employees.  The  courts,  however, 
have  distinguished  between  the  right  of  self -organization  and  the  right 
to  be  organized.  Here,  too,  the  Supreme  Court  has  agreed  with  the 

«  351  U.S.  149  (1956)  and  373  U.S.  221  (1963). 

»361  U.S.  477  (1960). 

^  Viewpd  in  the  context  of  good-faith  bargaining,  the  decision  appears  somewhat  Incon- 
rtstent.  If  one  notes  that  It  concerns  pressure  toward  a  settlement  and  thus  compares  it  to 
other  Supreme  Court  decisions  on  picketing,  the  decision  appears  to  be  more  consistent 
with  other  decisions. 

••370  U.S.  203  (1964). 
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lower  courts.  All  of  these  cases  support  the  earlier  suggestion  that 
where  rights  granted  under  the  Wagner — Taft-Hartley  Acts  overlap 
with  other  general  business  rights,  the  Supreme  Court  tends  to  agree 
with  the  lower  courts  that  more  weight  should  be  given  to  the  non- 
labor- act  rights  than  the  NLRB  has  typically  given.  The  recent  Dar- 
lington Mills  -^  case  is  an  excellent  example  of  this  type  of  case.  The 
Board's  view  had  been  that  (1)  the  employer  does  not  have  the  free- 
dom to  go  completely  out  of  business  if  a  reason  for  his  decision  is  a 
desire  to  avoid  dealing  with  a  union  and  (2)  as  long  as  a  series  of 
corporations  was  under  unified  control,  the  jorincipal  firm  w^as  respon- 
sible for  the  actions  of  the  separate  firms.  The  appeals  court  limited 
itself  to  the  opinion  that  a  firm  can  go  completely  out  of  business  for 
anti-union  reasons.  The  Supreme  Court  agreed  with  the  lower  court 
but  also  noted  that  the  principal  corporation  would  be  guilty  of  an 
unfair  labor  practice  only  if  the  closing  had  been  designed  to  coerce 
the  Board's  view  prevailed  in  the  last  two  cases,  Exchange  Parts  -•*  and 
Biiniup  and  Sims,"^  they  are  still  consistent  with  the  other  cases  in  this 
category.  In  Exchange  Parts  the  company  had  given  a  wage  increase 
in  the  course  of  a  union-organizing  campaign. 

The  NLRB  held  it  to  be  an  implied  promise  of  benefit  but  was  over- 
ruled by  the  lower  court.  The  appeals  judges  reasoned  that  the  em- 
ployer's activities  were  not  inconsistent  with  his  prior  actions  and 
there  was  no  proof  that  the  increase  was  not  in  good  faith  but  was 
meant  to  deter  the  union.  In  Burnuj)  and  Sims  the  employer  had  dis- 
charged a  strong  union  supporter  whom  he  thought,  in  good  faith,  to 
have  threatened  to  dynamite  the  employer's  property  if  the  union 
C{\i[  not  win.  The  NLRB  held  that  tl^ere  was  no  proof  of  the  threat, 
and  thus  the  discharge  was  illegal.  The  appeals  court  held  that  the 
employer's  good-faith  belief  was  an  adequate  defense.  The  individual 
cases  in  the  two  categories  substantiate  the  conclusion  that  where  the 
Board  has  made  general  determinations  that  certain  actions  are  or 
are  not  consistent  with  rights  under  the  labor  acts,  the  Supreme  Court 
has  agreed  with  the  Board  so  long  as  there  were  not  general  business 
rights  under  other  legislation  which  should  be  accorded  even  greater 
weight.  The  appeals  courts,  where  they  have  disapproved  NLRB  ac- 
tion and  subsequently  been  upheld,  have  tended  to  place  more  impor- 
tance upon  the  specific  employer's  good  faith  and  less  upon  the  impact 
of  such  decisions  on  the  general  relationships  between  unions  and 
companies. 

Are  these  relationships  unique  to  these  categories?  There  is  not 
time  to  examine  all  of  the  others,  but  a  few  examples  should  demon- 
strate whether  the  same  trends  are  evident.  The  Supreme  Court  agreed 
with  the  Board  rather  than  with  the  lower  court  in  all  of  the  following 
cases  except  the  last  one.  In  Mattison  Machine  Works  -^  the  circuit 
court  had  refused  to  enforce  an  order  because  in  the  election  procedure 
a  minor  mistake  had  been  made  in  the  employer's  corporate  name.  In 
Seven  Up  ^'  the  lower  court  had  not  allowed  the  Board  to  calculate 
back  pay  on  a  quarterly  basis  because  the  workers  had  not  been  paid 
on  a  quarterly  basis.  In  General  Motors  -^  the  lower  court  tried  to  dis- 

^aSS  L.W.  3292  (1965). 
2*375  U.S.  405  (1964). 
2^379  U.S.  21  (1964). 
="365  U.S.  123  (1961). 
-■344  U.S.  344  (1953). 
=s373  U.S.  734  (1963). 
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tinguisli  between  agency  shops  and  union  shops  for  purposes  of  manda- 
tory bargaining  subjects  in  right-to-work-la\v  states  where  agency 
shops  were  legal.  In  Cabot  Carbon  -^  the  lower  court  substituted  its 
judgment  for  that  of  the  NLRB  concerniiig  what  constituted  the  mini- 
mum necessary  conditions  for  a  group  to  qualify  as  a  labor  organiza- 
tion. In  Reliance  Fuel "°  the  question  at  issue  w^as  how  much  explicit 
justification  of  a  firm's  effect  on  interstate  conmierce  the  Board  was 
required  to  provide.  In  Coca-Cola  Bottling  of  Louisville  ^^  the  appeals 
court  acted  on  its  interpretation  of  the  word  "officer"  under  the  non- 
Communist  affidavit  portion  of  the  National  Labor  Relations  Act 
instead  of  accepting  the  Board's.  Lastly,  in  Sociedad  Nacional  de 
Marino si,^'-  a  foreign-flag  shipping  case  w^here  the  jurisdiction  of  the 
Board  rested  upon  both  the  act  and  other  legislation,  tlie  Supreme 
Court  found  the  other  legislation  to  be  controlling  and  overruled  the 
NLRB's  assertion  of  jurisdiction. 

Is  the  characterization  of  the  view  of  the  circuit  courts  of  appeals 
concerning  labor  law  applicable  to  all  of  them,  or  does  it  result  from 
the  actions  of  a  few  ?  This  possibility  may  be  investigated  by  looking 
at  the  records  of  the  four  circuits — second,  fifth,  sixth,  and  District 
of  Columbia — which  accomit  for  about  two-thirds  of  the  cases  in  the 
population. 

Table  1  indicates  that  the  second  and  District  of  Columbia  courts 
have  had  somewhat  greater  success  in  finding  agreement  with  the  Su- 
preme Court.  In  terms  of  circuit-NLRB  agreement  in  these  cases,  the 
four  courts,  with  the  exception  of  the  fifth,  are  basically  similar.  In 
two-thirds  of  their  cases,  the  second  and  sixth  circuits  have  disagreed 
with  the  Board ;  for  the  District  of  Columbia  court  this  falls  to  about 
one-half.^^  The  fif di  stands  out,  for  in  the  fifteen  relevant  cases,  it  has 
never  agreed  with  the  NLRB.  Looking  more  closely  at  the  cases  de- 
cided by  each  circuit,  the  fifth  again  stands  out.  In  many  instances  it 
has  challenged  the  Board  on  quite  narrow  grounds,  usually  that  of 
employer  good  faith,  or  it  has  substituted  its  judgment  for  that  of  the 
Board  in  the  extent  of  discretion  allowed  in  finding  particular  patterns 
of  action  to  be  coercive  or  in  fashioning  rules  to  remedy  unfair  actions. 
The  other  three  circuits  present  a  somewhat  more  complex  picture, 
for  there  does  not  seem  to  be  the  same  narrowness  of  issues  or  quite  as 
much  recourse  to  the  good  faith  of  the  particular  violator.  There  is, 
however,  the  same  tendency  for  these  circuits  to  substitute  their  judg- 
ments for  those  of  the  Board. 

In  summary,  the  evidence  discussed  in  this  section  is  suggestive  that 
a  shift  of  unfair-labor  practice  jurisdiction  from  the  NLRB  to  the 
district  courts  would  result  in  (1)  a  shift  in  the  substance  of  decisions 
toward  narrower  standards  of  what  attention  to  the  particular  case 
and  less  to  the  decisions'  implications  for  other  situations,  and  (3) 
more  attention  to  form  and  procedure  than  to  the  substantive  enforce- 
ment of  the  National  Labor  Relations  Act. 

23.360  U.S.  203  (1959). 

""371  U.S.  224  (1963). 

31350  U.S.  264  (1956). 

3^372  U.S.  10  (1963). 

*3  For  the  5-.vear  period,  fiscal  1960-64.  the  Second  Circuit  Court  of  Appeals  has  affirmed 
the  Board  in  full  62  per  cent  of  the  time  ;  the  fifth,  53  per  cent ;  the  sixth,  54  per  cent ; 
and  the  District  of  Columbia  court,  47  per  cent.  The  other  courts  range  from  the  first'* 
41  per  cent  to  the  tenth's  70  per  cent. 
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CONCLUSIONS 


The  impact  of  a  transfer  of  jurisdiction  over  unfair  labor  practices 
depends  upon  two  sets  of  factors.  These  are  the  structural  differences 
between  the  two  systems  and  diU'ering  substantive  decisions  which 
may  be  made  by  the  alternative  tribmials.  The  principal  structural 
difference  is  that  utilization  of  the  district  courts  would  substitute  an 
extremely  heterogeneous  and  broadly  dispersed  system  for  one  that  is 
internally  consistent  and  highly  centralized.  The  use  of  district  courts 
would  almost  surely  lengthen  the  time  that  elapsed  between  the  com- 
mission of  unfair  labor  practices  and  their  final  adjudication,  and  it 
probably  would  require  individuals  rather  than  society  to  assume 
much  of  the  cost  of  protecting  their  rights  under  the  National  Labor 
Relations  Act. 

For  the  substance  of  decisions,  if  it  is  assmned  (1)  that  district 
court  and  appeals  court  judges  share  similar  attitudes  toward  the  cor- 
rect reading  of  statutes  and  (2)  that  much  of  the  character  and  tenor 
of  any  public  policy  depends  upon  the  original  tribunal  because  of 
the  costs  and  delays  involved  in  appeal  and  the  basically  factual  na- 
ture of  many  cases,  the  conclusion  must  be  that  the  transfer  would 
lessen  the  level  of  rights  currently  held  under  the  Taft-Hartley  Act 
by  individuals  and  unions  and  increase  those  of  employers. 

It  seems  clear,  at  least  to  me,  that  the  proposal  to  transfer  the  juris- 
diction over  unfair  labor  practices  from  the  NLRB  to  the  federal  dis- 
trict courts  is  not  one  which  can  be  defended  on  the  grounds  that  it 
is  neutral  and  amounts  to  nothing  more  than  having  legal  matters 
decided  by  judges.  The  move,  if  accomplished,  would  surely  shift  the 
locus  of  policy  toward  employers  and  away  from  unions.  If  this  is 
desirable,  it  would  seem  best  to  have  Congress  accomplish  it  by  direct 
and  specific  legislation. 
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53.  (Source:  Gene  S.  Booker  and  Alan  Coe,  in  Labor  Law  Journal, 

Vol.  17,  No.  9  [September  1966]) 


THE  NLRB  AND  ITS  CRITICS 
(By  Gene  S.  Booker  and  Alan  Coe*) 

(The  authors  indicate  who  the  NLRB  critics  have  been  and  the  nature 
of  their  criticism.  Mr.  Booker  is  a  Professor  and  Mr.  Coe  is  a  re- 
search assistant,  Department  of  Management,  Western  Michigan 
University,  Kalamazoo,  Michigan.) 

The  current  discussions  centering  on  proposed  changes  in  the  struc- 
ture and  fmiction  of  the  National  Labor  Relations  Board  are  not  oc- 
curring in  a  vacuum.  Whether  we  like  it  or  not,  Confjfressional  action 
seems  responsive  to  what  might  be  called  "a  set  of  public  perceptions." 

What  the  "public  believes"  is  some  function  of  individual  internal 
states  interacting  with  the  "outside  world."  This  implies  that  such 
well-known  conditions  as  perceptual  selectivity,  constancy,  Gestalten 
and  value  resonance  are  relevant  to  understanding  these  "beliefs." 

However  the  perceived  stimuli  themselves  are  of  equal  importance. 
For  only  if  we  can  identify  the  stimuli  can  we  understand  and  evaluate 
the  "image"  of  the  NLRB  which  is  precipitating  proposals  for  change. 

The  NLRB  probably  has  been  subject  to  more  criticism  than  any 
other  quasi- judicial  administrative  agency.  Throughout  its  history  the 
Board  has  been  assailed  by  critics  as  having  either  a  pro-management 
or  pro-labor  attitude  as  reflected  in  its  decisions. 

THE   ESTABLISHMENT    OF   THE    NLRB 

The  National  Labor  Relations  Act  ^  established  the  National  Labor 
Relations  Board.^  When  the  Act  was  passed  it  had  little,  if  any,  sup- 
port from  business  leaders  in  the  country.  It  is  also  suggested  that  the 
legislation  did  not  receive  the  full  endorsement  of  President  Roose- 
velt and  other  high-ranking  members  of  his  Administration.^  Further- 
more it  is  doubtful  if  the  older  craft  unions  supported  the  Wagner  Act 
because  they  were  "fearful  of  the  effect  of  some  of  the  provisions  of  the 
bill  upon  the  structure  of  their  organization."  ^ 

After  the  legislation  was  approved  by  Congress,  the  Act's  opponents 
immediately  labeled  it  as  unconstitutional.^  The  future  looked  uncer- 

*The  authors  intend  to  indicate  only  what  the  criticisms  of  the  NLRB  have  been  and 
not  to  assess  their  objectivity  or  validity. 

1  Act  of  July  5,  11)35.  49  Stat.  449^57,  P.L.  198,  74th  Cong.,  1st  Sess.,  29  U.S.  Code, 
Sees.  151-166. 

2  Section  3(a). 

3  Leon  H.  Keyserling,  29  George  Washington  Law  Review  202-203,  December  1960. 
*  Work  cited  at  footnote  3,  at  p.  203. 

5  See,  "Report  on  the  Constitutionality  of  the  National  Labor  Relations  Act,"  prepared 
by  the  National  Lawyers  Committee  of  the  American  Liberty  League,  September  5,  1935. 
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tain  as  Supreme  Court  decisions  ^  during  1935  and  1936  seemed  to  in- 
dicate that  the  Act  would  not  be  upheld  by  the  Court.  However,  in 
1937  the  Supreme  Court  upheld  the  constitutionality  of  the  Act  '^  and 
the  tumultuous  history  of  the  NLRB  began. 

EARLY    CRITICS 

Business  continued  to  be  antagonistic  toward  the  Wagner  legisla- 
tion,^ but  most  of  its  criticism  was  shifted  to  the  decisions  and  mem- 
bers of  the  NLRB.  The  Board  was  charged  with  being  composed  of 
radicals  who  were  misinterpreting  the  Act  and  with  being  biased  in 
favor  of  unions.^  Other  critics  claimed  the  Board  was  decreasing 
business  activity.^" 

During  the  late  1930s  there  was  increased  rivalry  between  the  AFL 
and  newly  formed  CIO  over  the  organizing  of  potential  union  mem- 
bers. The  AFL  was  critical  of  the  NLRB,  and  union  president  Green 
accused  the  tribunal  of  being  biased  in  favor  of  industry-wide  bar- 
gaining units  rather  than  smaller  craft  units. ^^  Green  also  said  that 
the  Board  members  were  "radical-minded,  if  not  communistic.''  ^^  His 
union  continued  the  attack  and  charged  the  NLRB  with  misusing  its 
authority  to  further  "preconceived  economic  predilections."  ^^ 

Employers  joined  the  AFL  in  their  criticism  of  the  Board  on  the 
issue  of  craft  worker  representation.  The  Board  reversed  an  earlier 
decision  ^*  when  it  established  the  American  Can  doctrine  ^^  which 
prevented  craft  units  from  separating  from  an  industrial  unit  if  the 
craft  workers  were  integrated  into  that  unit.  Business  was  critical  of 
the  decision  because  of  its  apprehension  over  large  industrial  unions.^° 

Members  of  Congress  were  also  critical  of  the  NLRB  in  these  early 
years.  Congressmen  assailed  the  members  of  the  Board  for  being  en- 
gaged in  communistic  activities,^'  making  decisions  with  "pronounced 
CIO  bias,"  ^^  and  acting  as  a  "one-sided  pressure  group."  ^^  Trial  Ex- 
aminer Davidson  resigned  and  claimed  the  Board's  "entire  record  is 
replete  with  rotten  radicalism."  ^° 

«  Schechter  Corp.  v.  United  States,  295  U.S.  495  (1935)  ;  Carter  v.  United  States,  298 
U.S.  238  (1936).  In  these  cases  the  Supreme  Court  ruled  that  the  labor  and  collective 
bargaining  provisions  of  the  Guffey  Coal  Act  of  1935  were  unconstitutional  because  they 
regulated  production  and  not  commerce. 

■  See  NLRB  v.  Jones  d  Laughlin  Steel  Corp.,  301  U.S.  1,  1  LC  H  17,017  (1937)  ;  NLRB 
V.  Fruehauf  Trailer  Co.,  301  U.S.  49,  1  LC  H  17,017  (1937)  ;  NLRB  v.  Friedman-Harry 
Marks  Clothing  Co.,  301  U.S.  58,  1  LC  1117,020  (1937)  ;  Associated  Press  v.  NLRB,  301 
U.S.  103,  1  LC  T  17,015  (1937)  ;  Washington,  Virginia  &  Maryland  Coach  Co.  v.  NLRB, 
301  U.S.  142,  1  LC  Tl  17,016  (1937).  In  this  series  of  cases  the  Supreme  Court  upheld  the 
constitutionality  of  the  NLRB. 

s  "Knudsen  Leads  Fight  on  NLRB,"  11  Newsiveek  36,  May  16,  1938.  At  the  time  Mr 
Knudsen  was  President  of  General  Motors  Corporation. 

9  "The  G—  D —  Labor  Board."  18  Fortune  52-57,  October  1938. 

10  "Function  of  Labor  Unions,"  address  by  Ernest  T.  Weir,  Chairman  of  National  Steel 
Corporation. 

"  William  Green,  "Amend  the  National  Labor  Relations  Act,"  6  Vital  Speeches  311, 
March  1,  1940. 

12  William  Green,  "Labor  Board  ts.  Labor  Act,"  19  Fortune  97,  February  1939. 

^'^  American  Federation  of  Laior  Proceedings  of  the  58th  Annual  Convention,  1938  p.  344. 
For  other  criticisms  of  the  NLRB  by  the  AFL  see  AFL  Report  of  Executive  Council  to 
Annual  Convention,  1939,  pp.  11&-124. 

"  Globe  Machine  &  Stamping  Co.,  3  NLRB  294  (1937).  The  Board  ruled  that  employees 
could  select  a  craft  unit  to  represent  them  even  If  it  meant  the  establishment  of  a  separate 
bargaining  unit. 

^American  Can  Co.,  13  NLRB  1252  (1939). 

w  "Balkanization  of  Labor,"  49  Fortune  53,  May  1954. 

"  "On  Bias,"  30  Time  13,  August  9,  1937. 

'8  Neto  York  Times,  p.  1,  July  28, 1937.  Statement  by  Senator  Nye. 

"  New  York  Times,  p.  1,  July  28,  1937. 

2°  "Labor  Board  Belabored,"  35  Time  14,  April  1,  1940. 
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By  1940  there  was  pressure  on  Congress  to  amend  the  original  legis- 
lation. Several  hearings  were  held  -^  and  the  Smith  Committee  con- 
cluded that  the  NLEB  was  "unfair  and  biased  in  its  conduct'*  and  had 
favored  the  CIO.  The  majority  report  also  claimed  the  Board  was 
"biased  in  its  relations  to  employers  and  employees,  the  reason  being 
absence  of  a  judicial  temperament  and  presence  of  radical  tendencies 
in  Board  persoiuiel." 

THE   PKE   TAFT-HARTLEY   BOARD 

Some  observers  of  the  NLEB  were  of  the  opinion  that  the  NLRB 
took  a  more  conservative  posture  during  the  1940s,  j)rior  to  Taft-Hart- 
ley legislation.  Criticism  from  the  business  community  seemed  to  les- 
sen somewhat  during  this  period,  but  not  completely. 

Business  was  optimistic  with  the  appointment  of  Leiserson  and 
Mills  to  the  Board.^-  The  selection  of  Houston  was  thought  by  some 
to  be  indicative  of  the  antilabor  sentiment  in  the  country.^^ 

Critics  who  professed  that  the  Board  took  a  more  conservative  posi- 
tion during  the  1940s  point  to  the  reversal  of  an  earlier  decision  by  the 
NLEB  in  which  multiplant  bargaining  units  were  supjDorted.-^  The 
Libhy-Oivens-Ford  case  ^^  modified  the  previous  decision  by  refusing 
to  consider  employer  multiplant  bargaining  as  being  an  unfair  labor 
practice.  One  critic  indicated  that  this  new  policy  would  result  in  the 
''diifusion  of  labor's  strength."  -^ 

Much  the  same  criticism  was  heard  w4ien  the  NLEB  modified  the 
American  Can  doctrine  ^'  by  its  decision  in  the  International  Minerala 
case.^^  In  this  case  the  Board  ruled  that  craft  severance  could  take 
place  if  the  supposed  craft  unit  did  not  have  an  opportunity  to  bar- 
gain collectively  prior  to  its  commencement  in  the  plant.  Again  the 
criticism  was  heard  that  the  decision  was  harmful  to  labor  unions  and 
gave  employers  "greater  opportunity  to  discourage  labor  solidarity, 
to  diffuse  labor's  strength,  and  thus  weaken  its  bargaining  potential."  ^^ 

The  decision  of  the  Board  in  the  Seagram  c&  /Sons  case  ^°  was  criti- 
cized for  placing  on  the  union  the  burden  of  proving  that  a  foreman's 
action  was  really  that  of  an  employer.^^ 

Business  remained  critical  of  the  NLEB  during  these  years,  and  in 
one  instance  an  employer  brought  legal  action  against  the  Board  mem- 
bers charging  them  with  being  biased  and  prejudging  a  case.^^ 

Whether  or  not  the  NLEB  did  take  a  more  conservative  or  pro- 
management  position  during  these  years,  the  employers  were  still 

^  See  Hearings  on  S.  1000,  S.  1264,  S.  1392,  S.  1550,  S.  2123,  76th  Cong.,  lst-3rd  Sess., 
Senate  Committee  on  Education  and  Labor  ;  Hearings  on  Proposed  Amendments  to  the 
NLRA,  76th  Cong.,  Ist-Srd  Sess.,  House  of  Representatives  Committee  on  Labor  ;  Hear- 
ings Before  the  Special  Committee  to  Investigate  the  NLRB,  75th  Cong.,  2nd-3rd  Sess., 
House  of  Representatives. 

2a  "New  Style  NLRB,"  Business  Week  55,  November  23,  1940. 

23  "Politics  Behind  NLRB  Appointment,'    Business  Week  38,  March  31,  1943. 

2*  Pittsburgh  Plate  Olass  Co.,  15  NLRB  515  (1939) . 

2=31  NLRB  243   (1941). 

2«  J.  Cohen  and  L.  Cohen,  "The  National  Labor  Relations  Board  in  Retrospect,"  1  Indus- 
trial Labor  Relations  Review  651,  July  1948.  In  this  article  Mr.  Cohen  states  that  the 
Board  may  have  taken  a  more  conservative  attitude  because  of  the  viewpoints  of  the 
members  and  because  of  the  "proddings  of  the  Supreme  Court  in  reviewing  Board  actions." 

2'  Case  cited  at  footnote  15. 

2*71  NLRB  878  (1947). 

28  Cohen,  cited  at  footnote  26,  at  p.  651. 

3"  32  NLRB  1056  (1941). 

31  Cohen,  cited  at  footnote  26,  at  p.  653. 

»2  Oregon  Shipbuilding  Corp.  et  al.  v.  NLBB,  49  F.  Supp.  386,  6  LC  H  61,434  (1943). 
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critical  of  the  Board  and  were  not  "reconciled  to  what  it  believes  is  a 
one-sided  statute  operating  against  industry's  intei-ests."  ^^ 

POST   TAFT-HARTLEY   AND   THE   EISENHOWER   BOARD 

In  1947  the  Labor  Management  Eelations  Act  ^*  was  passed  by 
Congress.  Management  was  optimistic  and  anticipated  that  the  NLRB 
would  take  on  a  more  favorable  attitude  toward  employers  than  was 
the  case  under  the  original  Wagner  Act.^^  Much  of  this  outlook  was 
probably  due  to  the  appointment  of  R.  N.  Denham  to  the  position  of 
General  Counsel.  Denham  said,  "I  have  always  resented  the  fact  that 
the  Wagner  Act  left  the  employer  in  a  helpless  position.  Now  we  have 
a  law  that  provides  for  his  defense."  ^'^ 

The  optimism  was  short-lived  and  by  1950  Denham  had  become 
one  of  the  strongest  critics  of  the  NLRB.  He  charged  that  members 
of  the  Board  were  not  adjusting  to  new  policies  established  by  Con- 
gress in  the  Taft-Hartley  Act  and  were  still  subscribing  to  the  philoso- 
phy of  the  Wagner  Act.^'^ 

Employers  were  becoming  more  critical,  claiming  the  Board  was 
finding  too  many  loopholes  in  the  Taft-Hartley  Act.^^  Republican 
members  of  Congress  also  attempted  to  get  more  conservatives  ap- 
pointed to  the  Board.^^  By  1953  Taft  suggested  that  changes  should 
be  made  in  the  NLRB  because  it  has  been  "somewhat  biased  and  in 
favor  of  labor  in  recent  years."  •*° 

The  election  of  Eisenhower  meant  that  for  the  jfirst  time  in  the 
NLRB's  19-year  history  members  of  the  NLRB  would  be  selected  by 
a  Republican  president.  Observers  indicated  that  the  Board  would 
take  a  more  pro-management  attitude  in  deciding  cases,  because  ap- 
pointments follow  the  "election  returns."  *^  One  critic  odded  that  "each 
President  appoints  to  the  Board  men  whose  ideological  sympathies 
run  more  or  less  toward  either  unions  or  employers."  *-  It  was  also 
anticipated  that  the  NLRB  would  become  more  strict  in  its  interpre- 
tation of  Taft-Hartley  than  the  preceding  Board.*^ 

The  first  appointment  made  by  Eisenhower  was  Guy  Farmer. 
Farmer  indicated  that  previous  Boards  had  been  in  favor  of  labor 
unions.**  Labor  leaders  were  critical  of  Farmer's  early  decisions  and 

^  "Warner  Act's  Decennial,"  Business  Week  96,  July  14,  1945. 

«*Act  of  June  23',  1947,  P.L.  101,  80th  Cong.,  1st  Sess.,  as  amended  by  P.L.  902,  90th 
Cong.,  2nd  Sess.,  and  P.L.  86-257,  86th  Cong.,  1st  Sess. 

'"'^  "Labor  Board's  Three  Seasoned  Men  Determined  to  Carry  Out  Law,"  23  U.S.  News  52, 
July  11,  1947. 

•■'*  "How  Counsel  Chosen  for  Labor  Board  Would  Use  Broad  Powers,"  23  U.S.  News  50, 
August  1,  1947. 

3"  R.  N.  Denham,  "Climate  of  Labor  Relations  Has  Been  Changed  by  Congress,"  16  Vital 
Speeches  226,  February  1,  1950.  See  also  "Board  War,"  41  Fortune  160-161,  March  1960  ; 
"Counsel  Denham  Criticizes  Board,"  28  U.S.  News  48-49,  January  20,  1950. 

38  "Employers  Charge  NLRB  Evades  Law,"  28  U.S.  News  29,  January  13,  1950. 

39  "Republican  Effort  to  Change  NLRB,"  24  U.S.  News  51,  May  7,  1948. 
10  "Mr.  Taft  proposes,"  47  Fortune  66,  January  1953. 

*i  "Government  Policy."  49  Fortune  70,  January  1954. 

*"  Harry  Seligson,  "The  National  Labor  Relations  Board  :  A  Proposal,"  6  Labor  Law 
Journal  105,  February  1955.  See  also  Seymore  Scher,  "Regulator  Agency  Control  Through 
Appointment:  The  Case  of  the  Eiseijhower  Administration  and  the  NLRB,"  23  Journal 
of  Politics  667-668,  November  1961,  for  an  analysis  on  how  Eisenhower  selected  NLRB 
members  according  to  the  sentiments  of  large  and  small  employer  interests.  For  a  discussion 
on  why  the  NLRB  may  be  influenced  by  the  "political  climate,"  see  Sanford  Cohen,  "The 
NLRB  and  Its  Customers,"  6  Labor  Law  .Journal  109,  February  1955. 

*3  "Government  Policy."  cited  at  footnote  41,  at  p.  68. 

**  Guy  Farmer,  "The  NLRB,  Its  Past,  Present  and  Future,"  23  Tennessee  Law  Review 
112,  115   (1954). 
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feared  that  when  other  Eisenhower  appointees  joined  liim  the  Board 
would  become  increasingly  pro-management.-^ 

Ray  Rodgers  was  the  next  selection  and  he  commented  that  he  felt 
some  of  the  Board  and  staff  had  a  pro-union  outlook.^® 

After  the  appointment  of  Farmer  and  Rodgers,  George  Meany 
charged  the  Administration  with  attempting  to  "pack"  the  NLRB 
with  individuals  that  had  a  pro-management  attitude.'*^ 

With  the  addition  of  Albert  Beeson,  the  majority  on  the  Board  had 
been  selected  by  Eisenhower.  Beeson  indicated  that  there  would  be 
changes  in  policies  to  correct  what  he  considered  to  be  errors  of  earlier 
Boards.*^  It  was  expected  that  he  would  join  Farmer  and  Rodgers  in 
reversing  previous  rulings  that  were  considered  by  them  to  be  pro- 
labor.^^ 

The  majority  of  the  critics  of  the  Eisenhower  Board  were  dissatisfied 
with  rulings  in  the  areas  of  employer  free  speech,  jurisdictional  stand- 
ards and  craft  worker  representation. 

The  NLRB's  decisions  in  the  Livingston  Shirt  Company  case  ^°  and 
Blue  Flash  Express  case  ^^  were  attacked  by  labor  leaders  who  saw  the 
rulings  as  attempts  to  limit  their  opportunities  in  organizing  em- 
ployees.'^^  Another  critic  said  that  the  decisions  would  make  it  more 
difficult  for  unions  to  win  bargaining  elections  and  "the  Board  has 
established  additional  barriers  that  unions  must  overcome  to  gain 
collective  bargaining  rights."  ^^ 

The  establislmient  of  new  jurisdictional  standards  °*  by  the  NLRB 
in  1954  was  criticized  by  both  labor  and  other  observers  of  the  Board. 
Early  Boards  had  established  a  policy  of  not  asserting  authority  where 
such  action  would  not  further  the  intentions  of  the  Wagner  Act  or 
where  the  industry  was  local  in  character.^' 

However,  by  1950  the  NLRB  was  asserting  its  authority  in  a  wide 
area  of  commerce.^^  The  new  standards  limited  greatly  the  number  of 
cases  the  Board  would  consider  as  compared  with  the  earlier  policy. 

The  main  criticism  of  the  new  jurisdictional  standards  was  that  they 
created  a  "no  man's  land"  in  which  employees  were  neither  protected 
by  the  NLRB  nor  by  state  laws.^^ 

Immediate  reaction  came  from  the  CIO  which  charged  the  Board 
with  depriving  workers  of  protection  given  to  them  under  federal 

«  "New  NLRB,"  48  Fortune  75,  November  1953. 

«  "More  Rights  for  Employers?"  35  U.S.  News  86,  September  11,  1953. 
"  "What  Labor  Wants,"  35  U.S.  News  58,  November  6,  1953. 
••8  "Ike's  Board,"  50  Fortune  67,  October  1954. 

••''  "Shift  in  Control  of  Labor  Board,'  36  U.S.  News  81,  January  15,  1954. 
s"  107  NLRB  400  (1953).  The  decision  of  the  Board  in  this  case  reversed  the  policy  of  an 
earlier  Board  established  in  Bonwit  Teller  Inc.,  96  NLRB  608  (1951). 
El  109  NLRB  591  (1954). 

52  "CIO  President's  Report  to  1954  Convention"  ;  William  B.  Gould,  "Taft-Hartley  Re- 
visited :  The  Contrariety  of  the  Collective  Bargaining  Agreement  and  the  Plight  of  the 
Unorganized,"  13  Labor  Law  Journal  348,  May  1962,  for  a  labor  leader's  criticism  of  the 
Board's  decision  in  the  two  cases  ;  "Labor  Bristles  at  the  NLRB,"  Business  Week  65, 
January  2,  1954. 

53  Fred  Witney,  "Changing  NLRB  Policies  :  1953-54,"  22  Southern  Economic  Journal  95, 
July  1955. 

5*  National  Labor  Relations  Board,  Release  No.  445,  July  1,  1954  ;  National  Labor  Rela- 
tions Board,  Release  No.  449,  July  15.  1954. 

Bs  Cousin  Tractor  Co.,  72  NLRB  857  (1947). 

°8  John  P.  Henderson,  "TIic  Imii.i^t  of  I''-  NLEP.  upo!)  Tlnioi;  Growth,"  7  l.-^ROE  Law 
Journal  282.  May  1956. 

'"■^  See  Henderson,  cited  at  footnote  56  and  Fred  Witney,  "NLRB  Jurisdictional  Policies 
and  the  Federal-State  Relationship,"  6  Labor  Law  Journal  3,  January,  1955,  for  an 
antilysis  of  why  it  was  believed  states  could  not  legislate  in  the  "no  man's  land." 
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law.^^  Other  critics  claimed  the  new  standards  would  result  in  "the  poor 
or  no  handling  of  some  mifair  labor  practice  cases."  ^"^  One  observer 
said  the  only  alternative  was  "the  return  to  the  harsh  arbitrant  of 
industrial  warfare  for  the  determination  of  such  labor  disputes."  ®° 

A  third  area  of  criticism  during  this  period  involved  the  question  of 
craft  worker  representation.  The  basis  of  the  contro\' ersy  was  whether 
or  not  craft  workers  should  be  allowed  to  bargain  independently  as 
opposed  to  being  included  in  a  larger  industrial  miit.  Previous  deci- 
sions indicated  that  representation  elections  would  not  be  ordered 
where  the  craft  workers  were  integrated  into  the  industrial  unit.^^  The 
NLRB  reversed  this  policy  in  the  ATnerican  Potash  case,^"  and  decided 
that  a  craft  unit  would  not  be  denied  severance  because  of  a  higlily 
integrated  pi'oduction  process  in  the  industry. 

This  decision  was  assailed  by  the  CIO  as  being  "inappropriate  and 
unworkable."  "^^  The  Board  also  was  accused  of  trying  "to  promote 
industrial  freedom  rather  than  maximum  industrial  efficiency."** 
Other  critics  claimed  that  the  policy  was  not  in  the  best  interests  of 
"bargaining  stability."  ^^  And  finally  it  was  said  the  decision  "ignored 
the  many  criteria  evolved  by  it  (the  NLRB)  during  nearly  20  years 
of  administrative  experience  and  substituted  a  rule  of  administrative 
convenience."  ®^ 

Other  critics  of  the  NLRB  said  that  the  policies  of  the  Board  made 
it  more  difficult  for  labor  to  win  bargaining  elections.*^  It  was  also  felt 
that  the  decisions  in  Honolulu  Rapid  Transit  Go7npany  ^^  and  Valley 
City  Furniture  ^^  were  designed  to  favor  the  employer  over  the  union.'" 

While  Eisenhower  reriiained  in  office  critics  of  the  NLRB  claimed 
that  decisions  were  indicative  of  "an  intention  of  the  dominant  ele- 
ments in  the  Administration's  labor  advisory  gi^oup  to  have  the  Board 
approximate  the  new  regime's  labor  and  political  philosophy."  '^  It 
was  also  charged  that  the  new  appointees  had  taken  a  viewpoint  simi- 
lar of  that  of  employers  '  -  and  that  the  Board  had  reversed  many  deci- 
sions that  were  favorable  to  labor  and  had  replaced  them  with  those 
favorable  to  business.''  Labor  unions  remained  critical  throughout  the 
time  the  Republican  party  remained  in  office.''* 

58  "Caught  in  a  No  Man's  Land,"  3  Industrial  Union  Department  Digest  102,  Spring 
1958  ;  CIO  President's  Report  to  1954  Convention  ;  see  also  "The  NLRB  Under  Republican 
Administration,"  55  GolumMa  Law  Review  857,  June  1955. 

=■'  Chester  A.  Morgan,  Trends  in  NLRB  Decisions  During  1953-54,  Research  Series  No.  10, 
College  of  Commerce,  State  University  of  Iowa,  Iowa  City,  Iowa,  p.  32. 

flo  Witney,  cited  at  footnote  53,  at  p.  80. 

«  Gloie,  cited  at  footnote  14.  The  policy  established  in  this  case  was  extended  to  the 
steel,  aluminum,  lumber  and  wet-milling  industries. 

82  107  NLRB  1418  (1954).  The  Board  ruled  that  craftsmen  would  not  be  denied 
severance  because  they  were  in  a  highly  integrated  production  process.  The  exceptions 
were  cited  in  Glohe,  cited  at  footnote  14. 

83  CIO's  Annual  Report  on  Activities,  problems,  1953. 
•"  Witney,  cited  at  footnote  53,  at  p.  101. 

«^  "The  NLRB  Under  Republican  Administration,  '  cited  at  footnote  58,  at  p.  905. 

"«  Robert  D.  Papkin,  "Craft  Unit  Versus  Industrial  Unit  Bargaining  Under  the  National 
Labor  Relations  Act."  29  The  George  Washington  Law  Review  435,  December  1960. 

"'  Witney,  cited  at  footnote  53,  at  p.  9.j. 

88  110  NLRB  244  (1954). 

«>110  NLRB  216  (1954). 

70  "The  NLRB  Under  Republican  Admin'f;tration,"  cited  at  footnote  58,  at  pp.  866,  905. 

•^  Scher,  cited  at  footnote  42,  at  pp.  687-688. 

'2  Joseph  E.  Finley.  "Labor  Act  Upside  Down  :  NLRB  Now  an  Employer  Agency  ?" 
p.  v.  (pamphlet  published  by  the  Public  Affairs  Institute,  New  York  City,  1958).  In  this 
publication  Mr.  Finley  contends  that  the  NLRB  has  been  influenced  by  the  policies  of 
the  Republican  administration  and  has  made  decisions  that  reflect  a  promanagement  bias 
by  the  Board. 

"  Paul  A.  Brinker,  "Member  Murdock  Dissenting,"  7  Labor  Law  Journal  S3,  Novem- 
ber 1956.  Mr.  Brinker  analyzes  the  NLRB's  decisions  between  March  2,  1954  and  October 
26.  1955  and  concludes  that  the  rulings  of  the  majority  reflect  a  viewpoint  similar  to 
that  of  employers. 

'*  See  "Our  Unfair  Labor  Board,"  3  Industrial  Union  Department  Digest  89-104,  Winter 
1958;  "AFL  Convention  Calls  for  Anti-Recession  Program,"  notes  on  73rd  Annual  Con- 
vention of  AFL ;  "Unions  Turn  on  Labor  Board,"  37  U.S.  News  93-96,  September  3,  1954. 
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The  NLRB  in  the  1960s 

The  1960s  have  seen  less  criticism  of  the  NLRB  from  labor  and  more 
from  management.  Legislators  have  also  become  increasingly  critical 
of  the  Board's  decisions  and  interpretation  of  the  Labor-Management 
Reporting  and  Disclosure  Act  of  1959.'^^ 

Early  in  1961  the  composition  of  the  NLRB  changed  as  President 
Kennedy  appointed  Gerald  A,  Brown,  Frank  McCulloch  and  John  H. 
Famiing  to  the  Board.  Labor  foresaw  a  more  favorable  attitude  toward 
unions  from  these  members  than  under  the  Eisenhower  Administra- 
tion. One  labor  official  said,  "This  is  almost  too  good  to  be  true."  '^^ 
After  the  new  members  were  deciding  cases  for  a  short  time,  Walter 
Ruether  said, 

"The  labor  board  now  is  beginning  to  administer  the  legislation  as 
an  impartial  quasi-judicial  agency  of  the  Govemmen.t  should  and  not 
as  a  strikebreaking  agency."  '''^ 

Employers  were  less  optimistic  and  foresaw  that  the  NLRB  would 
be  making  decisions  that  would  be  beneficial  to  unions  at  the  expense 
of  managements.^^  As  the  NLRB  began  issuing  decisions,  employer 
criticism  became  strongest  on  questions  of  "blackmail  picketing,"  sec- 
ondary boycotts,  subcontracting  and  the  free  speech  rights  of  manage- 
ment during  union  organizational  efforts. 

One  of  the  first  decisions  business  was  critical  of  was  the  Calument 
Contractors  case?^  The  main  criticism  was  that  the  Board  had  misin- 
terpreted the  publicity  proviso  sections  of  Taft-Hartley  ^°  and  had  not 
followed  the  judicial  principle  of  stare  decisis. ^'^  The  Chamber  of 
Commerce  also  opposed  rulings.®^ 

The  Board  ruled  much  the  same  in  the  Barker  Brothers  case  ®^  and 
was  criticized  for  not  enforcing  the  "blackmail  picketing"  policies 
as  intended  by  Congress.®* 

Critics  also  attacked  the  Board  interpretation  of  common  situs 
picjketing  provisions  in  the  law.®^  It  was  felt  that  an  earlier  ruling  in 
the  Washington  Coca-Oola  case  ^^  was  an  accurate  administration  of 
the  provision.  Employers  claimed  the  decision  in  the  Plauclie  Electric 
case  ^■^  had  "all  but  gutted"  the  Landrum-Griffin  Act.^  It  was  also 
charged  that  the  decision  balanced  "the  interests  in  favor  of  unions 
at  the  expense  of  neutral  employers."  ^^ 

■•"■  Act  of  September  1.  1950.  P.L.  86-257.  S6th  Cone:.,  1st  Sess. 

'"  ■•Unions  Look  for  Friendlv  NLRB,"  Business  Week,  85,  April  1,  1961  ;  see  also  "New 
Cniokdown  on  Employers?"  51  U.S.  News  111-112,  September  25,  1961;  "New  Line-Up 
on  Lal'or  Board."  .50  U.fi.  News  95.  Febrnnr.v  20.  1961. 

".Tohn  A.  Grimes.  "Iveg-up  for  Labor?"  15  Wall  Street  Journal  1,  16,  November  28.  1961. 

■'■''  Grimos.  cited  at  footnote  77. 

'^'  Ho(f  Carriers,  Local  kl,  133  NLRB  512.  1961  CCH  NLRB  1!  10,425.  Board  ruled  that 
picketing  for  publicizing  substandard  working  conditions  was  not  an  unfair  labor  practice. 

■■^"'Sec.  8(4)  (n. 

■■^1  Harry  \j.  Browne,  "The  NLRB  :  Labor  Law  Rewritten,"  49  American  Bar  Association 
Journal  65,  .Tanuarv  1963 

'2  Emnlovers'  Critique  of  NLRB  Policy  Reversals.  1962. 

'"RclaU  Clerks,  Locals  SZJ,  and  770  (Barker  Brothers),  138  NLRB  478,  CCH  NLRB 
1  11.573    (1962). 

^' M.  R.  Lefkop,  "The  NLRB's  New  Rough  Line,"  68  Fortune  165,  166,  November  1963. 

"•"•Rpc.  8(4)  (i). 

fB  Bycircry  and  Beveraqe  Driver's  Union  {Washington  Coca-Cola  Bottling  Works,  Inc.), 
107  NLRB  299  (1953). 

^'Electrical  Workers,  Local  S61  (Plauche  Electric,  Inc.),  135  NLRB  250,  1961  CCH 
NLRB  II  10,830:  see  also  United  Plant  Guard  Workers  (Houston  Armored  Car  Co.),  136 
NLRB  110.  1962  CCH  NLRB  TJ  10,977. 

•*«  "Employers'  Critiaue  of  NLRB  Policy  Reversals,"  cited  at  footnote  82,  at  p.  79. 

^^  Kenneth  C.  McGuiness.  The  Nev)  Frontier  NLRB,  Washington,  D.C.,  Labor  Policy 
Association,  1963.  p.  203.  In  the  book  Mr.  McGuiness  presents  a  critique  of  the  NLRB 
and  how  in  his  opinion  the  Board  has  distorted  the  intent  of  Congress  in  the  Landrum- 
Griffln   Act. 
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Congressmen  were  also  becoming  increasingly  critical  of  r>oard 
rulings  and  saying  that  "policies  laid  down  by  Congress  .  .  .  are  being 
frustrated,"  particularly  in  decisions  concerning  picketing  and  second- 
ary boycotts.^" 

A  decision  that  management  was  extremely  critical  of  was  in  Fibre- 
hoard  ^^  and  Town  and  Country  cases.^-  In  these  cases  NLRB  ruled 
that  an  employer  had  to  bargain  with  the  representative  unit  before 
the  work  could  be  subcontracted.  Business  was  interpreted  as  an 
attempt  by  the  NLRB  to  control  the  content  of  collective  bargaining, 
thus  changing  the  "role  of  labor  and  the  role  of  management  in  our 
free  enterprise  economy."  ^^  A  former  General  Counsel  during  the 
Eisenhow^er  Administration  said,  "If  this  ruling  .  .  .  stands  it  is  dif- 
ficult to  foresee  an  economic  action  which  management  will  be  free 
to  take  of  its  own  volition."  ^^ 

The  National  Association  of  Manufacturers  was  critical  of  the  ruling 
and  one  official  said  the  Board  overlooked  "the  strong  possibility  that 
once  you  place  such  a  question  on  the  bargaining  table,  there  is  a  good 
chance  the  union  could  strike  over  it."  ^^  The  NAM  also  thought  it 
was  an  attack  on  traditional  management  rights.^^ 

The  NLRB's  ruling  in  the  Darlington  Manufacturing  Goiwpany 
case  ^-  was  also  criticized  by  management.  One  observer  said  that  the 
implication  of  the  decision  was  "that  going  out  of  business,  under 
current  labor  law,  may  be  even  more  hazardous  than  keeping  a  plant 
open."  ^^  Others  felt  it  set  a  precedent  that  would  affect  any  man- 
agement decision.^^ 

Observers  of  Board  activities  were  also  critical  of  decisions  concern- 
ing "hot  cargo"  clauses  in  contracts.""  The  majority  of  criticism  on 
this  issue  was  that  the  Board  was  not  interpreting  the  law  as  intended 
by  Congress.^"^ 

A  more  recent  decision  that  has  been  attacked  by  business  was  that 
of  the  NLRB  in  the  General  Electric,  Company  case."-  Management 
has  claimed  that  the  Board  decision  will  'set  back"  the  collective  bar- 
gaining process."^  Other  decisions  by  the  Board  in  the  area  of  free 
speech  for  employers  have  brought  such  comments  as  "Its  decisions 
clearly  indicate  the  Board  is  bent  on  denying  employees  access  to  all 
the  facts — despite  a  clear  and  unequivocal  Congressional  mandate  to 
the  contrary."  "^ 

Presently  management  remains  critical  of  NLRB  rulings.  The  NAM 
claims  the  Board  is  "trampling  upon  the  feAv  remaining  rights  of  em- 

00  "Is  Labor  Board  Frustrating  the  Laws?"  52  U.S.  Nev\^  112.  April  23,  1962. 

«^  Fihrehonrd  Paper  Products  Corp.,  138  NLRB  550.  1962  CCH  NLRB  1111.592.  upheld 
379  U.S.  203,  50  LC  •;,  19.384  (1964). 

'^•■^Town  &   Counlry  Manufacturing   Co.,  1,36  NLRB   1022,  CCH  NLRB   I  11,100    (1962). 

03  F.  A.  O'Connell,  "Right  to  Manage:  Lost.  Straved.  or  Stolen?"  An  address  liefore 
the  Society  for  the  Advancement  of  Management  (Pittsburgh  Chapter).  1964.  Mr.  O'Connell 
is  the  Director  of  Industrial  Relations  for  Olin   Mathieson   Chemical   Corporation. 

0*  "NLRB  of  JFK-LB."   61   Newsweek  78.  Feliruary  25.   1963. 

es  "The  Attack  on  Management  Rights."  195  Iron  Age  3S.  January  21.  1965. 

96  "News  from  National  Association  of  Manufacturers."  News  Release,  April   18.   1965. 

»7  139  NLRB  241,  1962  CCH  NLRB  II  11,694,  rev  d  85  S.  Ct.  994,  51  LC  H  19,590  (1965). 

0'  Lofkoe.  cited  in  footnote  84.  at  p.  176. 

™  "The  Attack  on  Management  Rights."  cited  in  footnote  95,  at  p.   37. 

100  Kenneth  C.  McGuiness.  "Discussions  of  Hot-Cargo.  Boycott,  Election  Rules,"  11th 
Annual  Institute  on  Labor  Law,  Southwestern  Legal  Foundation,   1964. 

101  Paul  A.  Victor.  "Hot  Cargo  Clauses,"  15  Labor  Law  Journal  269,  May  1964. 

^"^  General  Electric  Co.  (Electrical  Workers,  lUE),  150  NLRB  No.  36.  1964  CCH  NLRP 
1113,651. 

103  Attack  on  Management  Rights,"  cited  at  footnote  95.  at  p. 39. 

101  M.  R.  Lefkoe,  "Double  Standard,"  162  Wall  Street  Journal  6,  July  19,  1963. 
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ployers  in  labor  relations."  ^"^  Former  General  Counsel  Rothman 
charges  that  the  NLRB  "seems  bent  on  strengthening  the  union  as  an 
organization  and  placing  it  on  a  par  with  management."  ^°^  Other 
businessmen  feel  that  the  Board  is  unduly  influenced  by  labor  ^°'  and 
that  too  many  of  the  NLEB  staff  have  union  backgrounds  to  be  objec- 
tive in  solving  labor  disputes. 

Congressmen  have  become  increasingly  critical  of  the  Board,  claim- 
ing it  has  not  interpreted  labor  law  as  intended  by  the  legislators  and 
"that  the  Board  is  reverting  to  the  role  it  played  during  its  early 
days — that  of  crusader  for  union  officials."  ^°^  Both  Landrum  and 
Griffin  are  of  the  opinion  that  the  Board  is  so  pro-labor  that  the 
handling  of  unfair  labor  practice  charges  should  be  given  to  courts  to 
decide."^ 

Summary 

Throughout  its  history  the  NLRB  has  been  assailed  by  both  man- 
agement and  labor  as  being  biased.  During  the  Board's  early  existence 
it  was  criticized  as  being  composed  of  radical  individuals  whose  philo- 
sophy in  administering  the  Wagner  Act  was  to  promote  labor  unions, 
regardless  of  the  effect  on  the  employer.  Business  was  the  most  fre- 
quest  critics  accusing  the  Board  of  being  biased  in  favor  of  labor 
unions  in  the  settling  of  disputes.  The  AFL  joined  the  criticism  claim- 
ing that  the  NLEB  favored  the  CIO  over  craft  unions. 

During  the  pre  Taft-Hartley  period  some  observers  suggested  that 
the  Board  took  a  more  conservative  or  pro-management  posture.  How- 
ever, business  continued  to  be  critical. 

Y\Tiile  Eisenhower,  was  in  office  unions  were  the  chief  critics  of  the 
NLRB.  Labor  leaders  and  other  observers  of  the  Board  saw  decisions 
influenced  by  the  pro-management  attitude  of  the  Republican  Admin- 
istration. 

The  1960s  have  seen  management  again  become  the  Board's  chief 
critic,  particularly  in  the  areas  of  picketing  (boycotts,  subcontracting 
and  free  speech  of  employers.  Congress  has  become  increasingly  criti- 
cal indicating  that  the  Board  has  misinterpreted  the  labor  law  and 
made  its  own  policies  without  any  authority  given  by  legislation. 

Is  the  NLRB  Biased? 

Critics  of  the  NLRB  have  often  claimed  that  political  and  social 
attitudes  of  Board  members  have  resulted  in  pro-management  or  pro- 
labor  decisions.  However,  a  recent  statistical  analysis  of  Board  deci- 
sions by  Booker  and  Trafford  indicates  that  such  attitudes  may  not 
have  a  biasing  effect  as  previously  thought.^^° 

A  second  study  by  Booker  and  Trafford  does  indicate  that  environ- 
mental factors  at  the  time  of  a  decision  might  be  of  greater  influence 
on  the  Board  than  other  considerations.  Their  study  concludes  that 
the  Board  may  be  more  pro-labor  during  periods  of  few  work  stop- 

1'"  Bernard  A.  Riemer,  February  Labor  Relations  Report,  National  Association  of  Manu- 

factnrers,  Bulletin  No.  65-12,  p.  1,  February  1965. 
i«>  Stuart  Rothman,  "Let's  Stop  Labor  Board's  Unfair  Practices,"  53  Nation's  Business 
i(v7  "Who  Runs  the  Labor  Board,"  53  Nation's  Business  31,  September  1965. 

34.  Mav  19fi5. 

108  "Who  Runs  the  Labor  Board,"  cited  at  footnote  107,  at  p.   32. 

109  "Who  Runs  the  Labor  Board,"  cited  at  footnote  107,  at  p.  32. 

""Gpne  S.  Booker  and  Cris  L.  Trafford,  "The  Predictability  of  NLRB  Decisions."  16 
Labor  Law  Jouknal  425,  July  1965. 
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pages  and  increased  unemployment.  However,  as  labor  unions  increase 
in  size,  a  more  pro-management  posture  might  be  assmned.^" 

The  NLKB  has  been  criticized  frequently  in  its  31 -year  history.  It 
appears  that  many  of  the  criticisms  have  been  somewhat  less  than  de- 
sirable in  terms  of  objectivity.  Only  recently  has  analysis  been  done  on 
more  than  a  few  cases  at  a  single  time.  Further  studies  should  be  con- 
ducted of  cases,  decisions  and  how  they  relate  to  political  and  socio- 
economic influences  on  the  Board  to  determine  if  future  legislation  is 
needed  in  this  area  of  labor-management  relations. 


Work  Stoppages  at  Mid- Year  1966 

Strike  idleness  during  the  first  6  months  of  1966  was  slightly  below 
the  level  for  the  first  half  of  1965.  More  workers  were  involved  in 
strikes  during  the  opening  half  of  1966  than  in  any  other  comparable 
period  since  1955.  The  large  stoppages  this  year  included  the  railroad 
and  bituminous  coal  strikes,  the  New  York  City  transit  strike,  and 
several  in  the  construction  industry. 

Preliminary  estimates  of  the  Department  of  Labor  reveal  that  ap- 
proximately 2,000  stoppages,  involving  992,000  workers,  began  during 
the  opening  half  of  1966.  These  strikes  accounted  for  10.5  million 
man-days  of  idleness,  or  0.16  per  cent  of  estimated  total  working  time. 
In  the  same  period  in  1965,  idleness  amounted  to  11.2  million  man- 
days,  which  represented  0.18  per  cent  of  working  time. 

Strike  idleness  in  June,  at  1,950,000  man-days,  was  below  the  levels 
for  the  two  previous  months.  The  lost  time  ratio  was  0.17  per  cent, 
compared  with  0.23  per  cent  in  June  1965,  and  0.18  per  cent  in 
June  1964. 

"1  Gene  S.  Booker  and  Cris  L.  Trafford,  "Environment  and  NLRB  Bias,"  17  Labor  Law 
Journal  202,  April  1966,  pp.  7-8. 


54.  (Source:  Gene  S.  Booker  and  Alan  C.  Coe,  in  Labor  Law 
Journal,  Vol.  18,  No.  2  [February  1967]) 


THE  LABOR  BOARD  AND  ITS  REFORMERS 

(By  Gene  S.  Booker  and  Alan  C.  Coe) 

This  article  is  a  follow-up  of  one  by  the  same  authors  that  appeared 
in  the  September  1966  issue  of  LABOR  LAW  JOURNAL,  presenting 
the  criticisms  and  reform  proposals  involving  the  National  Labor 
Relations  Board.  Mr.  Booker  is  a  professor  and  Mr.  Coe  is  an  in- 
structor, Department  of  Management,  AVestern  Michigan  University, 
Kalamazoo,  Michigan. 

Governmental  agencies  have  long  been  the  subject  of  criticism  and 
proposed  reform.  The  tumultuous  histoiy  of  the  National  Labor 
Relations  Board  is  evidence  that  it  has  not  escaped  this  fate  or  suc- 
ceeded in  presenting  an  image  that  has  been  acceptable  to  public  per- 
ceptions of  what  the  nature  of  the  agency  ought  to  be.  Since  its  incep- 
tion, the  Board  has  continually  been  assailed  by  unions,  business  and 
the  public  as  being  pro-labor  or  pro-management  in  administering  the 
Wagner  Act.^  The  objectivity  and  validity  of  the  criticism  of  the  Board 
is  subject  to  question,-  but  regardless  of  the  accuracy  of  the  objections 
their  effect  has  been  to  stimulate  an  immense  number  of  proposals  for 
change.  The  intensity  of  demand  for  change  in  the  structure  and  func- 
tion of  the  agency  has  varied  but  over  the  years  has  always  centered 
on  certain  basic  areas. 

Separation  of  Functions 

The  prosecuting  and  quasi-judicial  functions  of  the  NLRB  have 
long  been  the  center  of  proposed  reform.  The  original  legislation  pro- 
vided that  the  Board  was  solely  responsible  for  the  investigation, 
prosecution  and  adjudication  of  unfair  labor  practice  cases.  One  of 
the  first  suggestions  for  change  was  to  separate  the  prosecuting  and 
adjudicating  functions  of  the  Board  by  creating  a  Labor  Relations 
Commissioner  in  the  Department  of  Labor  to  investigate  and  prose- 
cute charges  before  a  Labor  Appeals  Board.^  Other  proposals  were 

1  For  an  overview  of  the  major  cities  and  their  criticisms  of  the  NLRB  see  Gene  S. 
Booker  and  Alan  C.  Coe,  "The  NLRB  and  Its  Critics,"  17  Labor  Law  Journal  522, 
September   1066. 

2  See  Gene  S.  Booker  and  Oris  L.  Trafford.  "The  Predictability  of  NLRB  Decisions," 
16  Labor  Law  Journal  42.3,  July  1965  :  "Environment  and  NLRB  Bias  :  A  Quantitative 
Study,"  17  Labor  Law  .Journal  202.  April  1966.  In  these  two  articles  the  authors  indicate, 
through  statistical  analysis  of  Board  decisions,  that  environmental  considerations  may 
have  a  greater  effect  on  members  than  do  other  factors  such  as  political  affiliation. 

=  S.  1392,  76th  Cong.,  1st  Sess.  (Holman)  (1939)  and  S.  151.  77th  Cong.,  1st  Sess. 
(Holman)   (1941) 

(2360) 


2361 

introduced  *  but  did  not  receive  serious  consideration.  The  AFL  ^  sup- 
ported the  concept  of  separation  of  functions,  but  real  emphasis  on  the 
area  came  as  a  result  of  the  Smith  Committee  investigation.^  The  Com- 
mittee reported  that  one  of  the  more  frequently  heard  criticisms  was 
the  Board's  "failure  to  separate  its  administrative  and  judicial  func- 
tions." ''  As  a  result  of  its  hearings  the  Committee  introduced  a  bill 
to  establish  an  independent  Administrator  of  the  Act  to  investigate 
and  prosecute  unfair  labor  practice  charges  before  the  Board.^  The  bill 
passed  the  House  with  the  support  of  the  AFL  ^  and  business  groups/° 
but  was  not  reported  from  the  Senate  Committee  on  Education  and 
Labor  before  the  end  of  the  76th  Congress.  Much  the  same  bill  was 
introduced  in  subsequent  session  of  Congress,  but  failed  to  become 
law." 

In  the  early  1940's,  Congressional  and  public  criticism  and  the  rec- 
ommendations of  an  Attorney  General's  Committee  ^-  resulted  in  the 
Board's  introducing  measures  to  provide  for  an  internal  separation  of 
functions.  Internal  separation  was  to  be  accomplished  among  staff 
personnel  and  by  removing  Board  members  from  the  prosecuting 
functions.  In  Kegional  offices  the  investigating  and  prosecuting  func- 
tions were  usually  separated  from  those  dealing  with  representation 
elections.  Complaints  were  issued  by  Regional  Directors  and  hearings 
were  conducted  by  Trial  Examiners  assigned  from  Washington.^^ 

*H.R.  5231,  76th  Cong.,  1st  Sess.  (Hartley),  H.R.  4794.  76th  Cong.,  1st  Sess.  (Barden), 
and  S.  1000  76th  Cong..  1st  Sess.  (Burke),  would  have  established  a  five-member  Federal 
Labor  Board;  H.R.  4990,  76th  Cong.,  1st  Sess.  (Hoffman)  and  H.R.  140.'j,  77th  Cong., 
1st  Sess.  (Hoffman)  suggested  the  Board  be  composed  of  one  representative  from  the 
public  and  the  other  two  could  not  have  been  an  employer  or  on  the  payroll  of  a  union 
two  years  jirior  to  appointm*-nt  ro  the  Board.  For  a  detailed  discussion  of  proposals 
introduced  in  the  early  years  of  the  Board  see  Harry  A.  Millis  and  Emily  Clark  Brown, 
From  the  Wagner  Act  to  Taft-Hartley,  The  University  of  Chicago  Press,  Chicago,  111., 
1950,  pp.  347-:-!(i2. 

5  In  19.3K  the  AFL  at  its  annual  convention  voted  to  support  a  separation  of  the 
administrative  functions  from  the  judicial  functions  of  the  Board.  It  was  suggested  that 
the  adjudication  of  cases  be  given  to  a  tribunal  independent  from  the  NLRB.  See  "Con- 
vention of  the  American  Federation  of  Labor,"  47  Monthly  Lahor  Review  1036,  November 
193S. 

8  The  Committee  was  appointed  pursuant  to  H.  Res.  258.  Its  purpose  was  to  investigate 
the  NLRB  and  its  administration  of  the  Wagner  Act  and  "to  recommend  to  this  Consrress 
such  changes  as  they  deem  desirable  in  said  act  or  in  the  personnel  of  those  administering 
said  act." 

7  H.  R.  Special  Committee  to  Investigate  the  NLRB,  Intermediate  Report,  Report  No. 
1902,  Pt.  1,  7Cth  Cong.,  3d  Sess.,  p.  89. 

s  H.R.  S813,  76th  Cong.,  1st  Sess.  (Smith).  The  minority  memhers  of  the  Committee 
opposed  the  proposed  separation  claiming  that  it  would  result  in  an  uncoordinated  division 
of  functions,  sacrifice  the  advantage  of  unity  and  that  experience  under  the  NIRA  pointed 
out  the  difficulty  of  an  agency  to  function  efficiently  under  separation  of  powers.  See 
Intermediate  Report,  cited  at  footnote  7,  at  pp.  19-21. 

"  "Wagner  Act  Faces  a  Crisis  :  Smith  Amendments,  Backed  by  the  AFL,"  Business 
Week,  .July  13,  1940,  p.  24.  For  amplification  of  the  AFL's  position  on  amending  the 
Wagner  Act  see  William  Green,  "Labor  Board  v.  Labor  Act,"  19  Fortune  79,  February 
19.S9,  and  "Am'Mul  the  National  Labor  Relations  Act.  A  Good  Statute  but  Badly  Applied," 
6  Vital  Speeches  311,  March  1,  1940.  For  the  position  of  the  CIO  see  John  L.  Lewis, 
"The  Proposed  NLRA  Amendments,"  19  Fortune  76.  April  1939. 

1"  The  Smith  Amendment  was  supported  by  the  Chamber  of  Commerce  and  the  NAM. 
Both  these  groups  had  sponsored  earlier  attempts  for  either  abolishing  the  Wagner  Act 
or  making  sulistantial  changes  in  it.  Millis  and  Brown,  cited  at  footnote  4,  at  pp.  283-5. 

UH.R.  1109,  77th  Cong,  1st  Sess.  (Smith)  and  H.R.  1031.  78th  Cong.,  1st  Sess.  (Smith). 

^2  U.S.  Senate.  Attorney-General's  Committee  on  Administrative  Procedure,  Final  Report, 
Senate  Doc.  No.  8,  77th  Cong.,  1st  Sesf...  pp.  158-60. 

13  For  a  further  discussion  of  attempts  at  Internal  separation  prior  to  the  Taft-Hartley 
Act  see  Kenneth  Cn!p  Davis,  "Separation  of  Functions  in  Administrative  Agencies,"  61 
Harvard  T.au:  Revieiv  408,  February  1948  ;  .Tames  R.  Ryan,  "Taft-Hartley :  Separation 
of  Functions  in  the  NLRB."  99  University  of  Pennsylvania  Law  Review  641,"  March  1951  ; 
and  Ida  Klaus,  "The  Taft-Hartley  Experiment  in  Separation  of  NLRB  Functions,"  11 
Industrial  and  Labor  Relations  Review  372,  April  1958. 
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Hatch-Burton-Ball  hill 

The  next  major  attempt  at  legislative  change  was  the  Hatch-Burton- 
Ball  Bill "  which  called  for  abolishing  the  NLKB  and  the  establish- 
ment of  a  five-member  Federal  Labor  Relations  Board  to  dctennine 
representation  and  certification  issues.  An  Unfair  Labor  Practices 
Tribunal  would  be  formed  to  investigate  and  adjudicate  unfair  labor 
practice  disputes.  Shortly  thereafter  the  Administrative  Procedure 
Act^^  was  passed  which  provided  internal  separation  criteria  for  the 
NLRB  and  other  administrative  agencies.  The  Board  met  many  of  the 
requirements  of  the  Act,  including  the  separation  of  functions,  as  a 
result  of  self -regulation  in  previous  years,  thus  only  minor  adjust- 
ments in  i^rocedure  were  necessary.^*^ 

The  passage  of  the  Administrative  Procedure  Act  failed  to  quell 
demands  for  further  separation  of  functions  within  the  agency.  Legis- 
lation was  again  introduced  which  would  provide  for  an  independent 
Administrator  to  investigate  and  prosecute  cases  before  the  Board.^'^ 
It  was  also  proposed  rliat  all  investigating  and  prosecuting  functions 
be  given  to  a  Labor  Division  headed  by  an  Assistant  Attorney  Gen- 
eral in  the  Department  of  Justice.^^  Others  suggested  that  the  Labor 
Board  should  act  only  as  a  fact-finding  agency  and  judicial  body  and 
the  Labor  Department  be  given  prosecuting  and  enforcement 
responsibilities.^" 

The  most  significant  of  the  proposals  introduced  in  the  80th  Con- 
gress were  H.R.  3020  2°  and  S.  1126  ^^  which  culminated  in  the  Taft- 
Hartley  Act.  The  Hartley  bill  as  reported  by  the  House  Committee  -^ 
endorsed  the  concept  of  separation  of  functions  and  recommended  that 
two  independent  agencies  be  established.  An  Administrator  would 
investigate,  and  prosecute  cases  before  a  quasi-judicial  Labor-Man- 
agement Eelations  Board.  The  Taft  bill  did  not  provide  for  two 
distinct  agencies  and  made  only  minor  changes  in  the  organization 
of  the  Board.  It  did  propose  that  the  Trial  Examiners  be  separated 
from  investigating  and  prosecuting  functions.^^  The  legislation  rec- 
ommended by  the  compromise  committee^*  and  that  which  was  adopted 
by  Congress  did  not  establish  two  separate  agencies  but  did  allow  for 
internal  separation  through  an  Office  of  General  Counsel  which  was 
to  issue  complaints  and  prosecute  cases  before  the  Board.^^ 

The  separation  of  functions  was  immediately  assailed  as  being 
unworkable  since  any  policy  differences  between  the  General  Counsel 
and  the  Board  would  make  effective  administration  of  the  NLRA 

1*  S.  1171,  79th  Conp;.,  1st  Sess.  For  an  analysis!  of  the  bill  see  Donald  R.  Richberg,  "The 
Proposed  Federal  Industrial  Relations  Act,"  61  Political  Science  Quarterly  189,  June 
1046;  and  Herbert  A.  Northrup,  "A  Critique  of  Pending  Labor  Legislation,"  61  Political 
Science  Quarterly  205,  ,Tune  1946. 

IE  60  Stat.  237.  5  TJSC  Se<^s.  1001,  et.  seq. 

18  Kbnis.  cited  at  footnote  13,  at  p.  373. 

1'  H.R.  8,  80th  Cong..  1st  Sess.  (Smith). 

IS  S.  360.  ROth  Cong.,  1st  Sess.  (Ball). 

13  L.  P..  Wheildon,  Revision  of  the  Wagner  Act,  Editorial  Research  Reports,  October  9, 
1946.  This  was  the  proposal  of  Gerald  D.  Reilly  as  cited  by  the  author. 

20  H.R.  3020.  80th  Cong.,  1st  Sess.  (Hartley). 

21  S.  1126,  ROth  Cong.,  1st  Sess.  (Taft). 

22  H.R.  Committee  on  Education  and  Labor,  Labor-Management  Relations  Act,  1947, 
Report  No.  24.5,  80th  Cong.,  1st  Sess. 

2-lT.R.  Senate.  Committee  on  Labor  and  Public  Welfare,  Federal  Labor  Relations  Act 
of  1947.  Report  No.  10.5.  80th  Cong.,  1st  Sess. 

-^  H.R.  Conference  Report,  Labor-Management  Relations  Act,  1947,  Report  No.  310, 
SOth  Cong.,  1st  Sess. 

25  Sec.  3(d). 
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impossible.^ ^  A  Task  Force  Report  in  1949  claimed  that  the  position 
of  the  Counsel  was  an  "unstable  one"  and  that  it  should  not  be  left 
independent  of  both  the  Board  and  other  executive  departments.^^ 
The  Report  concluded  by  recommending  that  a  Council  of  Labor 
be  established  imder  the  Secretary  of  Labor  which  would  include  the 
General  Counsel.^^  Legislation  was  also  introduced  in  both  the  House  ^^ 
and  the  Senate  ^°  which  would  have  the  position  of  General  Coimsel 
abolished.  Both  bills  were  reported  out  of  their  respective  committees 
favorably  by  the  majority  in  support  of  the  concept  that  internal 
separation  of  the  agency  was  guaranteed  by  the  Administrative  Pro- 
cedure Act.^^  The  Senate  bill  was  passed  but  not  acted  on  by  the  House, 
thus  failing  to  become  law. 

Reorganization  Plan  1% 

Reorganization  Plan  12  was  another  proposal  for  reform  that  dealt 
with  separation  of  functions.  Tlie  plan  recommended  tliat  the  Office 
of  General  Counsel  should  be  abolished  and  its  functions  transferred 
to  the  Board  and  its  chairman.^-  A  Senate  resolution  rejected  the 
suggested  revision  of  the  Board,^^  and  no  other  legislation  was  pushed 
at  the  time.^* 

The  issue  was  not  dormant  for  long,  as  in  1953  Senator  Taft  intro- 
duced a  series  of  amendments,  among  them  one  which  would  establish 
a  separate  agency  to  investigate  and  prosecute  cases  before  the  Labor 
Board. ^^  The  NAM  continue  to  support  the  concept  that  an  independ- 
ent agency  should  be  formed  to  prosecute  unfair  labor  practice  cases 
before  the  NLRB.'"''  It  was  also  said  that  separation  was  tlie  only 
way  vigorous  enforcement  of  the  Act  coukl  be  assured.^^  Labor  favored 
the"^ return  of  the  General  Counsel  to  the  Board  ^^  and  other  opponents 
to  separation  claimed  the  "dichotomous  setup  has  led  to  fragmented 
authority,  to  delayed  and  compromised  decisions.''  ^^ 

'8  Davis,  cited  at  footnote  13,  at  pp.  416-7.  Accordins  to  Davis,  "Divided  responsibility 
is  less  to  be  feared  th:m  a  stalemate  on  acconnt  of  divided  views  of  policy."  and  "Effective 
official  action  in  the  field  of  the  NLRB  may  now  be  blocked  at  any  one  of  three  levels  of 
authority — the  General  Counsel,  the  Board  and  the  reviewing  courts." 

2"  Committee  on  the  Organization  of  the  Executive  Branch  of  the  Government.  Task 
Force  Report  on  Regulatory  Commissions,  Appendix  N,  Part  XIII,  January  1949,  pp.  140-1. 

28  Cited  at  footnote  27. 

29  H.R.  20.''.2,  Slst  Cong.,  1st  Sess. 
sf  S.  249.  Rlst  Cong.,  1st  Sess. 

31  H.R.  Committee  on  Education  and  Labor,  National  Labor  Relntiohs  Act  of  1949,  Report 
No.  317,  Slst  Cong.,  1st  Sess.  The  Minority  Report  stated  "[W]e  are  inclined  to  find 
some  merit  in  the  suggestion  that  the  General  Counsel's  Office  might  be  made  part  of 
an  executive  department  .  .  .  headed  by  a  Cabinet  officer."  The  minority  members  of  the 
committee  did  not  favor  the  proposal  to  abolish  the  position  of  General  Counsel.  See 
also  U.S.  Senate,  Committee  on  Labor  and  Public  Welfare.  National  Labor  Relations 
Act  of  1949,  Report  No.  99,  Slst  Cong.,  1st  Sess. 

■2  Reorganization  Plan  No.  12  of  1950.  transmitted  to  the  Senate  and  House  on  March  13, 
19.50.  pursuant  to  the  provisions  of  the  Reorganization  Act  of  1949,  Slst  Cong.,  1st  Sess. 

33  S.  Res.  24S,  Slst  Cong..  2d  Sess. 

3*  Senator  Taft  did  introduce  S.  3339  as  a  substitute  to  Reorganization  Plan  12.  The 
bill  would  have  created  an  independent  execuntive  agency  of  the  Office  of  the  Administrator 
of  the  NLR  A  and  abolished  the  Office  of  the  General  Counsel. 

3=8.  050,  S3d  Cong.,  1st  Sess.  (Taft).  The  proposal  was  essentially  the  same  as  S.  33.39 
introduced  in  the  81st  Congress.  For  Senator  Taft's  views  on  the  need  for  legislative 
change  at  that  time  see  "Mr.  Taft  Proposes."  47  Fortune  63,  .January  1953.  A  critique 
of  the  Taft  amendments  is  presented  by  Sylvester  Petro,  "The  Taft  Proposals  to  Ainend 
Taft-Hartley,"  4  Labor  Law  Jodrnai,  227,  April  1953. 

39  See  the  testimony  of  George  W.  Armstrong,  Chairman  of  the  Industrial  Relations 
Committee  of  the  NAM  before  the  U.S.  Senate,  Committee  on  Labor  and  Public  Welfare, 
Proposed  Revisions  of  the  Labor-Management  Relations  Act  of  1947,  83d  Cong.,  1st  Sess. ; 
and  Lambert  A.  Miller,  "The  Taft-Hartley  Act:  Amendments  Suggested  by  the  NAM," 
23  Tennessee  Law  Review  144,  February  1954. 

s'^  Ryan,  cited  at  footnote  13,  at  p.  644. 

38  Testimony  of  George  Meany,  work  cited  at  footnote  36. 

39  Samuel  Harris  Cohen,  "Labor,  Taft-Hartley  and  the  Proposed  Amendments,"  5  Labob 
Law  Journal  420,  June  1954. 
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The  Hoover  Commission  in  1955  indicated  that  controversies  be- 
tween the  General  Counsel  and  the  Board  had  hampered  the  en- 
forcement of  the  Wagner  Act.*"  It  recommended  that  the  Counsel  be 
placed  under  the  Board  and  internal  separation  could  be  secured  by 
strengthening  the  Administrative  Procedure  Act.*^   . 

More  fToposals 

The  1960s  have  brought  more  j)roposals  for  reorganizing  the  prose- 
cuting and  judicial  functions  of  the  agency.  An  independent  con- 
sulting firm  recommended  that  the  General  Counsel  be  given  more 
independent  authority,  particularly  in  the  area  of  administrative 
operations  and  should  be  subject  only  to  final  policy  review  by  the 
Board.*"  An  Advisory  Panel  establislied  to  study  NLRB  operations 
reported  that  under  the  present  organization  "controversies  between 
the  General  Counsel  and  the  Board  have  liampered  the  enforcement  of 
the  Wagner  Act."  ^^  As  a  result  of  their  investigation  the  Panel  pro- 
posed that  the  Board  continue  in  its  capacity  as  an  adjudicatory 
agency.  However,  nonad judicatory  aspects  of  administering  the  statute 
should  be  given  to  an  Administrator  responsible  for  the  investigation 
and  prosecution  of  complaints  before  the  Board.**  In  contrast  to  these 
suggested  reforms  the  Landis  lieport  *^  rejected  further  separation  of 
functions  and  advocated  that  the  separation  effected  by  Taft-Hartley 
be  abolished. 

The  Chamber  of  Commerce,*'^,  the  NAM  *'  and  the  American  Bar 
Association  ***  continue  to  support  the  separation  of  functions  concept. 
However,  the  issue  does  not  appear  settled  as  recent  legislation  intro- 
duced in  Congress  lias  suggested  that  an  independent  Administrator 
be  given  prosecuting  responsibilities  before  a  Labor  Court.*^ 

Refusal  to  issue  comjylaints 

The  Wagner  Act  empowered  the  Labor  Board  to  issue  complaints 
to  initiate  proceedings  in  unfair  labor  practice  cases.  By  1942  Regional 
Directors  were  allowed  to  issue  complaints  subject  to  appeal  to  the 
Board.^°  The  Taft-Hartley  Act  made  significant  changes  in  this  pro- 
cedure. The  newly  created  Office  of  General  Counsel  was  given  "final 
authority,  on  behalf  of  the  Board,  in  respect  of  the  investigation  of 
charges  and  issuance  of  complaints."  ^^  Regional  Directors  were  soon 

*"  Task  Foice  on  Legal  Service  and  Procedure,  Report  on  Legal  Services  and  Procedure, 
Prepared  for  the  Commisision  on  the  Organization  of  the  Executive  Branch  of  the  Gov- 
ernment, March  1955,  p.  281. 

*^  See  lootnoie  ■±u. 

^-  See  report  entitled  "Improving  Organization  and  Management,  National  Labor  Rela- 
tions Bpard,  H.K.  Subcommittee  on  Ni^KB.  Hearings,  General  Study  into  the  Procedures 
of  the  NLRB  ■uid  Its  Administration  of  the  Lal)or-Management  Relations  Act  of  1947, 
as  Amended,  Pt.  3,  87th  Cong.,  1st  Sess.,  pp.  1632-8.  The  McKinsey  firm  conducted  the 
study  and  made  recommendations  in  the  areas  of  the  Board  and  General  Counsel  and 
their  administrative  responsibilities,  the  field  staff,  decision-making  procedures,  and  the 
operation   staff. 

*-' U.S.  Sen:i{(\  Advisory  Panel  on  Labor-Management  Relations  Lave,  Organization  and 
Procedure  of  the  NLRB,  Report  to  the  Senate  Committee  on  Labor  and  Public  Welfare, 
CCH  Lap.ok  i.xvi  Repouts,  Pt.  1.  February  11,  1960,  p.  6. 

■"  Work  cited  at  footnote  43,  at  p.  23.  In  its  report  the  Panel  indicated  that  a  return 
to  the  system  in  effect  prior  to  Taft-Hartley  "would  revive  old  fears,  justified  or  unjustified, 
of  a  one-sided  tribunal  serving  as  both  prosecutor  and  judge." 

■•^  U.S.  Senate,  Sui)commiitet'  on  Administrative  Practice,  Report  on  Regulatory  Agencies 
to  the  President-Eieet,  86th  Cong.,  2d  Sess.,  pp.  58-64. 

«  Hearings,  Pt.  1,  cited  at  footnote  42,  at  p.  642.  Statement  of  William  B.  Barton  and 
Eugene  A.  Keeney  for  the  Chamlier  of  Commerce. 

"  Hearings,  Pt.  3,  cited  at  footnote  42,  at  pp.  1716-1718.  Statement  of  the  NAM. 

« Proceedings,  Section  on  Labor  Relations  Law,  American  Bar  Association,  St.  Louis, 
Missouri,  1961,  p.  2. 

^K.R.  11217,  S9th  Cong.,  1st  Sess.  (Griffin)  and  S.  3631.  S9th  Cong.,  2d  Sess.   (Griffin). 

""  Millis  and  Brown,  cited  at  footnote  4,  at  p.  55. 

"Sec.  3(d). 
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given  tlie  power  to  issue  complaints,  but  refusal  to  do  so  was  review- 
able by  the  General  Counsel  upon  the  request  of  one  of  the  parties 
involved. ^- 

The  lack  of  review  of  a  denial  to  issue  a  complaint  soon  led  to  the 
suggestion  that  an  appeal  procedure  should  be  established.^^  A  Senate 
Committee  ^^  reported  that  by  refusing  to  issue  a  complaint  the  Gen- 
eral Counsel  could  control  the  kind  of  cases  that  could  be  adjudicated 
and  thus  was  infringing  on  the  determination  of  policy  which  Con- 
gress had  entrusted  to  the  Board.  The  Committee's  suggested  remedy 
was  to  allow  the  KLRB  "'full  discretion  in  determining  its  internal 
organization." 

The  1949  Task  Force  Report  claimed  there  was  a  demand  for  an 
appeal  procedure  and  "that  an  appeal  to  the  same  unit  in  the  counsel's 
office  whose  advice  was  followed  in  the  original  refusal  is  illusory,  and 
that  the  appeal  should  be  to  an  independent  body."  ^^  The  Report 
called  for  the  establishment  of  an  inclependent  Administrator  who, 
in  addition  to  other  duties,  would  issue  complaints.  If  a  complaint 
was  denied  a  party,  a  statement  of  facts  would  be  prepared  to  indicate 
why  the  action  was  taken.  Limited  appeals  would  be  allowed  to  the 
Board  on  the  basis  that  the  refusal  to  issue  the  complaint  was  incon- 
sistent with  the  law  or  NLRB  policy.^''  A  similar  suggestion  was  made 
which  proposed  that  a  written  report  "might  possibly  open  the  way 
to  the  use  of  mandamus  where  (the  General  Counsel)  is  acting  capri- 
ciously or  under  a  clear  error  of  law."  ^^ 

Legislation  has  been  introduced  which  would  deprive  the  Counsel 
of  final  authority  to  issue  complaints  and  permit  the  litigant  to  appeal 
the  decision  to  the  Board.^^  The  American  Bar  Association  has  also 
endorsed  the  concept  of  requiring  detailed  statements  when  a  charge 
is  dismissed.^^ 

The  Advisory  Panel  reported  that  the  Counsel  was  able  to  formulate 
policy  in  cases  where  he  had  decided  not  to  issue  a  complaint  if  his 
views  were  divergent  from  those  of  the  Board.^°  To  solve  the  problem 
it  was  recommended  that  a  statement  of  facts  accompany  the  denial 
which  could  form  the  basis  of  appeal  to  the  Board  on  question  of  law 
or  Board  policy. ^^ 

It  has  also  been  suggested  that  an  appeal  be  permitted  and  the  case 
reviewed  by  a  panel  of  legal  assistants  to  the  Board.^-  Legislation  has 
recently  been  introduced  which  would  establish  an  independent  Ad- 
ministrator having  the  authority  to  issue  complaints  subject  to 
review.^^ 


■'-Sec.  102.19,  Rules  and  ReRiilations  and  Statements  of  Procedure,  NLRB,  Series  S  as 
Amended,  revised  .laniiary  1,  1905.  ' 

•"•"  Minis  and  Brown,  cited  at  footnote  4,  at  p.  407. 

■''*  Report  No.  317.  cited  at  footnote  31,  at  pp.  39-41. 

"^  Ta.sik  Force  Report,  cited  at  footnote  27,  p.  140. 

^  Task  Force  Report,  cited  at  footnote  27,  at  p.  13. 

"'  Ryan,  cited  at  footnote  13,  at  p.  6ol.  Tue  author  indicated  tliat  the  issuance  of  a 
written  opinion  would  limit  the  General  Counsel's  use  of  arbitrary  power  and  "inform  the 
parties  and  the  public  when  the  dismissal  Is  based  on  his  disagreement  with  a  Board 
decision.  " 

^3  H.R.  3007.  S3d  Cong.,  1st  Sess.  (Condon). 
"» '-Proceedings  of  the  House  of  Delegates,"  44  American  Bar  Association  Journal  1112 
November    ]9.",S.    .See   .ilso   Appendix,    Statement   of  American   Bar   Association,    cited    at 
Hearings,  footnote  42.  Pt.  1  at  p.  858. 

'»  Advisory  Panel,  cited  at  footnote  43,  at  pp.  5-6. 

"  Advisory  Panel,  cited  at  footnote  43,  at  pp.  25-26. 

f  Hearings.  Pt.  2.  cited  at  footnote  42,  at  p.  933.  Testimony  of  Mozart  G.  Ratner. 

«^H.R.  11217,  S9th  Cong.,  1st  Sess.  (Griffin)  and  S.  3631,  89th  Cong.,  2d  Sess.  (Griffin). 
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Decent  raUzation 

Adjudication  of  unfair  labor  practice  cases  and  the  determination 
of  representation  issues  must  be  done  without  delay  if  the  NLRA  is 
to  be  effectively  administered  as  intended  by  Conoress.  If  delayed  too 
lonof.  decisions  and  remedies  when  rendered  will  be  ineffective.'^'  The 
leno;tli  of  time  required  for  decisions  has  frequently  been  the  object  of 
proposed  refonn  aimed  at  expeditino;  NLRB  procedures.  One  of  the 
more  frequently  heard  proposals  has  been  the  suo;o"estion  that  adjudi- 
cation of  unfair  labor  practices  be  decenti-alized  by  dele«ratin<i:  in- 
creased authority  and  importance  to  Trial  Examiners"  reports  or 
using-  Regional  or  State  Labor  Board  to  handle  cases. 

Prior  to  Taft-Hartley  a  Trial  Examiner  conducted  a  hearing-  and 
reported  his  findings  to  the  Board  with  a  recommended  order  as  to 
the  disposition  of  the  case.  The  report  was  n.either  binding  nor  final 
and  the  Board  was  not  required  to  adopt  the  Examiners'  recommenda- 
tions.^^  The  Smith  Committee  was  one  of  the  first  proponents  of  re- 
form that  would  grant  greater  finality  to  the  reports.  The  amendment 
proposed  that  at  the  conclusion  of  a  hearing  an  examiner  should  issue 
a  recommended  order  that  would  become  the  final  order  of  the  Board 
if  no  exceptions  were  filed  by  the  litigants  in  the  case.^*^  The  Attorney 
General's  Committee^'  also  advocated  that  Examiners'  reports  be 
given  greater  importance.  The  Taft-Hartley  Act  did  incorporate  these 
suggestions  into  the  legislation  and  thus  Trial  Examiners'  reports  are 
final  unless  exceptions  are  filed  within  20  days.''^ 

However,  there  still  is  a  demand  for  increasing  the  finality  of  Ex- 
aminers' reports  as  a  means  of  reducing  delay. '^'^  One  suggestion  would 
abolish  the  NLRB  and  have  Trial  Examiners  assume  the  Board's 
functions  and  dispose  of  cases.  The  rationale  behind  the  proposal  is 
based  on  the  supposition  that  a  number  of  precedents  have  been  estab- 
lished in  cases  upon  which  decisions  could  be  made.'" 

The  McKinsey  study  of  the  NLRB  was  particularly  concerned  with 
delays  in  the  adjudication  of  unfair  labor  practice  cases  and  made 
several  recommendations  for  expediting  the  process.  In  general,  the 
study  indicated  that  the  length  of  time  required  for  ruling  on  a  dispute 
could  be  reduced  by  delegating  more  authority  to  organizational  units 
within  the  agency.^^  It  also  suggested  that  a  decision  of  an  Examiner 
should  be  final  unless  appealed  on  the  basis  of  major  points  of  law 
or  NLRB  policy.  However,  a  Board  member  could  have  a  case  re- 
viewed if  here  were  of  the  opinion  that  it  warranted  consideration 
different  from  a  precedent  case.^^  The  Advisory  Panel  pointed  to  the 

8*  See  H.R.  Special  Committee  to  Investigate  the  NLRB,  Final  Report,  Report  No.  .3109, 
Pt.  1,  76th  Cong.,  3d  Sess.,  pp.  74-6;  John  Davenport,  "Labor  and  the  Law,"  59  Fortune 
240  IMay  1959  ;  H.R.  Committee  on  Government  Operations,  Approving  Reorganization 
Plan  No.  5  of  1961,  Report  No.  576,  S7th  Cong.,  1st  Sess.,  p.  9  and  Task  Force  Report, 
cited  at  footnote  27,  at  p.  137. 

^  Under  the  original  NLRA  the  Trial  Examiner's  report  and  findings  wpre  sent  to  a 
Review  Section  which  submitted  a  memoranda  of  the  case  to  the  Board.  After  the  Board 
ruled  on  the  case,  a  draft  opinion  was  prepared  by  the  Review  Section.  Section  4(a)  of 
Taft-Hartley  changed  this  procedure  and  the  Board  can  no  longer  use  attorneys  for  the 
purpose  of  "reviewing  transcripts  and  no  Trial  Examiner's  report  can  be  reviewed  except 
by  a  Member's  legal  assistant. 

M  H.R.  8813.  76th  Cong.,  3d  Sess.,  Sec.  10(c). 

8'  Attorney  General's  Committee,  cited  at  footnote  12,  at  pp.  158-60. 

«ssec.  10(c). 

"9  See  McKinsey  Report,  cited  at  footnote  42  and  Advisory  Panel,  cited  at  footnote  43. 

"°  Harry  Seligson,  "National  Labor  Relations  Board  :  A  Proposal,"  6  Labor  Law 
.TouRNAL  107,  February  1955.  According  to  Seligson  s  proposal  any  appeal  of  a  Trial 
Examiner's  decision  could  be  made  to  a  circuit  court  of  appeals.  The  General  Counsel 
would  handle  representation  proceedings,  receive  complaints  and  prosecute  them  before 
the  Trial  Examiners. 

"  Hearings,  cited  at  footnote  42,  Pt.  3,  at  p.  1691. 

"  Hearings,  cited  at  footnote  42,  at  pp.  1694-5. 
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delay  problem  "^  and  advocated  that  greater  finality  be  given  to 
Examiner's  reports.  It  was  anticipated  that  greater  Board  member 
participation  in  the  adjudication  of  disputes  could  be  gained  since 
only  a  limited  number  of  cases  could  be  appealed/^ 

Legislative  attempts  were  made  in  the  early  1960s  to  incoi-porate 
some  of  the  reforms  suggested  in  the  McKinsey  study  and  the  Ad- 
visory Panel  investigation.  Reorganization  Plan  5  gave  the  Labor 
Board  the  authority  to  delegate  to  Trial  Examiners  ''functions  with 
respect  to  hearing,  determining,  ordering,  certifying,  reporting  or 
acting  as  to  any  work,  business  or  matter."  '^  Under  this  proposal,  the 
decisions  of  an  Examiner  could  be  reviewed  upon  the  Board's  own 
initiative  or  upon  the  petition  of  a  party  to  the  case.  The  number  of 
appeals  were  controlled  as  one  vote  less  than  the  majority  of  the 
Board  was  required  to  bring  any  case  to  review.'^  It  was  anticipated 
by  Board  members,  who  unanimously  favored  the  plan,  that  it  would 
limit  de  novo  review  of  Examiners'  reports  from  an  automatic  to  a 
discretionary  basis,  thus  cutting  delays  and  reducing  the  backlog  of 
cases.^^  The  plan  failed  to  gain  enough  support  to  become  law;  how- 
ever, recently  legislation  has  been  introduced  which  would  give  Exam- 
iners the  same  authority  as  suggested  in  Plan  5  and  would  limit  Board 
review  of  cases  by  requiring  approval  of  two  members  before  a  deci- 
sion can  be  reconsidered.'^® 

Another  approach  to  decentralization  that  has  periodically  gained 
attention  is  the  suggestion  that  states  be  allowed  to  assume  the  func- 
tions of  the  NLRB.  Such  proposals  as  the  creation  of  state  depart- 
ments of  labor  "^  and  state  labor  courts  ^°  have  received  consideration 
by  proponents  of  reform.  The  1950s  seemed  to  bring  an  increase  in  the 
demand  for  decentralized  adjudication  of  labor  disputes.  Many  of  the 
suggested  reforms  were  probably  in  response  to  the  jurisdictional 
standards  announced  by  the  Board.  It  was  advocated  that  state  boards 
should  rule  on  questions  of  local  jurisdiction  ^^  or  permit  state  courts 
and  agencies  to  act  in  matters  which  the  NLEB  declines  to  assert 
authority.^- 

"^  The  panel  pointed  out  that  after  a  Trial  Examiner  files  a  report,  20  days  must  pass 
for  the  filing  of  exceptions,  and  10  more  days  are  taken  up  while  the  regional  office 
determines  if  the  respondent  complies  with  the  order.  If  exceptions  to  the  report  are 
filed,  four  months  pass  wliile  the  case  is  assigned  by  the  Executive  Secretary.  A  total 
(if  43  days  are  required  for  analysis  and  23  days  for  the  circulation  of  the  opinion. 
Advisory  Panel,  cited  at  footnote  4.S.  at  p.  15. 

"'*  According  to  the  Panel,  re-view  should  be  permitted  only  when  the  Trial  Examiners' 
findings  of  fact  are  clearly  erroneous,  when  exceptions  filed  raise  questions  of  law  or 
policy,  and  when  "the  member  or  Trial  Examiner  in  the  conduct  of  the  hearing  has 
departed  from  the  accepted  and  usual  course  of  administrative  proceedings  to  such  an 
extent  that  the  Board  should  exercise  Its  power  of  review." 

"''"  Reorganization  Plan,  cited  at  footnote  32,  Sec.  (a). 

■^8  Sec.  (c).  Proponents  of  the  plan  indicated  that  It  would  speed  up  decisions  thus 
allowing  Board  members  to  become  more  involved  in  cases  and  determination  of  policy. 
For  other  comments  in  support  of  the  Plan  see  Report  No.  576,  cited  at  footnote  64. 
Principal  objections  to  the  plan  included  the  comment  that  it  delegated  too  much  authority 
to  a  non-Presidential  appointee,  deprived  litigants  of  right  of  review,  and  it  delegated 
broad  rule-making  power.  See  U.S.  Senate,  Committee  on  Government  Operations,  Hearings 
on  S.  Res.  15S,  87th  Cong.,  1st  Sess. 

7T  Hearings,  Pt.  2,  cited  at  footnote  42,  at  pp.  1326-1333.  Statement  of  NLRB  in  Support 
of  Reorganization  Plan  No.  5. 

•«  S.  .•?452.  89th  Cong..  2d  Sess.  f.Tavits). 

™  Thomas  R.  Jones,  "Establishing  Sound  Labor  Policies  :  Is  Further  Labor  Legislation 
Needed?"  11  Vital  Speeches  84,  November  15.  1944. 

^  A.  Pearley  Peen,  "A  Code  and  a  Court  for  a  Developed  Jurisprudence  :  The  Estab- 
lishment of  a  Labor  Law  on  Judicial  Standards,"  12  Vital  Speeches  136,  December  15,  1945. 

*^  Emily  Clark  Brown,  "Needed — A  New  Start  on  National  Labor  Relations  Law,"  4 
Labor  L.\w  Jour.xal  73,  February  1953.  See  also  Ross  E.  Thoresen,  "Revision  of  the 
Taft-Hartley  Act — Views  of  Management,"  32  Congressional  Digest  285-7,  November  195.''.. 

^  See  "Legislative  Recommendations  of  tlie  McClellan  Committee,"  81  Monthli/  Labor 
Review  519,  February  1953  ;  "Presidential  Recommendations  for  Labor  Legislation — 
1959,"  82  Monthly  Lalor  Review  279,  March  1959  ;  and  S.  1264,  83d  Cong.,  1st  Sess.  (Ives). 
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A  former  General  Counsel  of  the  Board  lias  been  a  proponent  for 
the  establishment  of  regional  tribunals  to  hear  and  decide  cases.  Deci- 
sions of  the  tribunals  could  be  reviewed  at  the  discretion  of  the  Board. 
The  Board  "acting  in  this  fashion  could  truly  become  a  Supreme  Court 
for  labor  law."  ®^ 

Increased  decentralization  has  not  been  the  only  reform  advanced 
for  reducing  delay.  Pre-trial  procedures  liave  been  recommended  as  a 
means  of  limiting  the  issues  and  encouraging  tlie  settlement  of  disputes 
before  formal  litigation.^*  The  American  Bar  Association  ^^  and 
others  ^^  have  proposed  that  increased  use  of  oral  ai'guments  should  be 
instituted.  Self-enforcing  Board  orders  has  been  another  suggestion 
for  expediting  the  decisions  of  the  agency.^' 

Reiwesentation  'proceedings 

Prior  to  the  Taft-Hartley  amendments  to  the  NLRA,  Reoional 
Directors  were  allowed  to  proceed  in  representation  cases  without 
authorization  from  the  Board.  However,  their  decisions  were  sub- 
ject to  Board  review\  By  1945  the  Board  had  instituted  informal 
procedures  which  attempted  to  reduce  the  number  of  elections  that 
required  a  formal  hearing  and  an  ordered  election.^*  Under  the 
amended  xVct  prehearing  elections  are  permitted.^^  Regional  Direc- 
tors were  given  the  authority  to  obtain  consent  election  agreements 
or  to  dismiss  cases  when  there  were  no  new  issues  of  policy.^"  Despite 
these  attempts  at  accelerating  representation  proceedings  there  re- 
mains a  demand  for  reducing  the  time  involved  before  a  bargaining- 
agent  is  certified.  The  reinstatement  of  pre-hearing  election  proce- 
dures is  the  reform  heard  most  often  as  a  means  of  expediting 
certification. 

The  Task  Force  Report  of  1949  recommended  that  pre-hearing 
election  procedures  should  again  be  permitted  an  appeal  allowed  with 
the  consent  of  the  Regional  Director  or  upon  a  motion  of  the  Board.^^ 
Legislation  has  also  been  introduced  to  give  Regional  Directors  final 
authority  in  representation  cases  subject  to  Board  review.  The  bill 
would  have  authorized  the  use  of  methods  other  than  an  election  to 
determine  the  proper  bargaining  agent.^-  The  Barbash  Report  also 

S5  Stuart  Rothman,  "In  Search  of  Improvinj?  the  Administration  of  the  National  Labor 
Relations  Act,"  13  Labor  Law  Journal  783-5,  October  1962. 

s*  See  Stuart  Rothman.  "Time  and  Tide  in  Taft-Hartley,"  Speech  before  the  Industrial 
Relations  Center  and  the  Twin  City  Personnel  Manager.s  Association  at  the  University 
of  Minnesota,  January  8,  1961  ;  Frank  W.  McCulloch,  "Techniques  for  Expediting  the 
Administrative  Process,"  Speech  before  the  Federal  Bar  Association  Annual  Convention, 
Washington,  D.C.,  September  13,  1961  ;  Jerome  D.  Fenton,  "The  Office  of  the  General 
Counsel  and  Informal  Procedures  in  the  Administration  of  the  Taft-Hartley  Act,"  Speech 
before  the  Rutgers  UniTersity  Conference  on  the  NLRB,  September  30,  1958. 

**■■•  Hearings,  Ft.  1.  cited  at  footnote  42,  at  p.  856.  Statement  of  Plato  Papps,  Representing 
the  American  Bar  Association,  Labor  Law  Section  ;  and  Proceedings  and  Appendix  cited  at 
footnote  59. 

*•  Cong.,  Joint  Committee  on  Labor-Management  Relations,  Labor-Management  Rela- 
tions, Senate  Report  No.  986.  80th  Cong.,  2d  Sess..  p.  S. 

*'''  Frank  W.  McCulloch,  "Evaluation  of  the  Remedies  Available  to  the  NLRB  :  Is  There 
Need  for  Legislative  or  Administrative  Change?"  15  Labor  Law  Journal  768,  December 
1964.  The  Advisory  Panel  cited  at  footnote  43.  at  pp.  18-19  recommended  that  an  order 
of  the  Board  become  final  if  a  petition  for  review  is  not  filed  within  30  days.  Once  the 
order  has  become  final  if  no  petition  is  filed  for  review  in  15  days  it  should  be  entered 
as  the  decree  of  the  court. 

""*  Such  techniques  as  cross-check  and  stipulated  cross-check  procedures  were  used 
rather  than  a  formal  secret  baUot  election.  See  Millis  and  Brown,  cited  at  footnote  4,  at 
p.  63  and  Hearings,  Pt.  3,  cited  at  footnote  42  at  pp.  1698-9  for  the  effectiveness  of  pre- 
lienring  election  procedures. 

6»Se?.  9(c)  (1)  (4). 

>"'  Mi'lis  and  Brown,  cited  at  footnote  4,  at  pp.  620-1. 

"iTask  Force  Report  cited  at  footnote  27,  at  pp.  138-9.  The  Report  indicated  that  the 
amount  of  time  required  in  representation  proceedings  would  decline  since  the  Board 
would  be  alile  to  control  the  number  of  c:\ses  it  would  review  and  "only  novel  and  significant 
issues  would  lie  presented  to  the  Board  itself." 

M  S.  1146,  S3d  Cong.,  1st  Sess.  (Humphrey). 
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advocated  the  reinstitutiou  of  tlie  prehearing  election  to  rule  out 
many  of  the  issues  in  disputes.  The  report  also  sug-o-ested  delegating 
to  the  Regional  Directors  final  authority  in  representation  cases, 
■with  limited  appeal  to  the  Board.^"* 

The  85th  Congress  also  considered  legislation  which  would  rein- 
state prehearing  election  procedures.'-'^  The  proposed  bill  was  reported 
to  be  a  means  for  reducing  unnecessary  delays  in  representation  case 
handling  Avhere  there  were  no  issues  or  to  reduce  their  number  prior 
to  a  formal  hearing.^^  The  President  suggested  that  representation 
elections  should  be  conducted  without  a  hearing  when  no  '"substantial 
objection  to  an  election  is  made."  "^''^  The  McKinsey  Report  ^'  favored 
the  use  of  pre-hearing  elections  to  expedite  decisions  in  representations 
questions. 

Some  changes  in  representation  proceedings  have  been  made.  In 
1959  the  NLIIA  was  amended  to  authorize  the  Board  to  delegate 
to  Regional  Directors  the  poAver  to  determine  bargaining  units  subject 
to  Board  review,^^  In  19G1  the  Board  delegated  the  auth.ority.  but  the 
demand  for  reducing  the  time  before  a  bargaining  agent  is  certiHed 
continues. 

Recent  suggestions  for  reform  include  permitting  "unions  to  sub- 
stantiate their  majority  b}^  submitting  to  a  'card  check  election'  before 
Federal  labor  law  registrars  appointed  by  the  NLRB."  ^^  Legislation 
to  call  an  informal  conference  of  the  parties  involved.  If  at  the  con- 
ference an  agreement  is  not  reached  to  hold  a  consent  election  and  there 
are  no  issues  that  should  be  resolved  by  a  pre-election  hearing,  an 
election  may  be  conducted.^°° 

District  courts  and  labor  courts 

One  of  the  more  frequently  heard  proposals  for  changing  the  status 
of  the  NLRB  has  been  to  transfer  its  jurisdiction  over  unfair  labor 
practice  cases  to  federal  district  courts.  Shortly  after  the  passage  of  the 
NLRA  this  proposal  took  the  form  of  several  bills  introduced  in 
Congress.^°^  It  has  also  been  suggested  that  the  Board  maintain 
control  over  representation  and  certification  procedures  Avhile  the  fed- 
eral district  courts  adjudicate  unfair  labor  practice  cases.^°- 

In  1953  a  House  Committee  "^  recommended  that  the  Board  be  di- 
vested of  its  judicial  functions  and  handle  only  representation  issues. 
Cases  would  be  argued  in  district  courts  by  attorneys.  Parties  unable 
to  afford  attorneys  would  be  represented  by  a  U.S.  attorney.  The 

»"  Spp  "Memorandum  of  Aetunl  Practices  of  Steps  Taken  in  Relation  to  Recommendations 
of  Barlinsli  Report,  as  Offered  by  General  Counsel  Jerome  D.  Fenton."  I'.S.  Senate.  Sub- 
committee on  Labor.  Ilearinsrs  on  l^nion  Financial  and  Administrative  Practices  and 
Procedures.  R.'ith  Confr.,  2d  Sess.,  pj).  12G3-5. 

^*  S.  .'^974.  S.'.th  ConfT..  2d  Sess. 

""U.S.  Senate.  Committee  on  Labor  and  Public  Welfare,  Labor-Management  and  Dis- 
closure Act  of  IP.'-.S.  Report  No.  1684.  85th  Cont,'.,  2d  Sess. 

bn  "Presidential  Recommendations.'  cited  at  footnote  82,  at  p.  279. 

'■>"  Hearings,  Pt.  3,  as  cited  at  footnote  42,  at  p.  1697. 

"''Sec.  3 no. 

®^  H.R.  Committee  on  Education  and  Lalior.  Hearin;^s.  InvestiKation  of  the  .\dminis- 
trntion  of  the  NLRA.  89th  Conj;..  1st  Sess..  p.  271.  Testimony  of  Nicholas  A.  Zonarich, 
Orffnnization  Director,  Industrial  I'nion  Department,  .\FI.r-CIO. 

1""  S.  .''.452.  ^"^tli  Cone..  2d  Sess.  (.Tavits). 

ifill.R.  2761,  7Gth  Cong.,  1st  Sess.  (Anderson)  and  S.  1264.  7fivh  Cone:.,  1st  Sess. 
(Bur'ei. 

^"2H.R.  880,  80th  Con?..  1st  So-s.  moffman),  and  H.R.  8246,  81st  Cong..  1st  Sess. 
(Land rum  I . 

"^"^  n.R.  Committee  on  Education  and  Labor.  On  Matters  Relating  to  the  Labor-Manage- 
ment Relations  Act.  Committee  Print.  83d  Cong.,  2d  Sess.,  p.  2. 
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NAM  lias  supported  transferring  of  cases  to  the  courts  ^°'^  and  that 
the  prosecution  of  cases  be  turned  over  to  U.S.  attorneys.^"^  Some 
business  leaders  have  endorsed  this  position  ^^'^  as  has  the  Chamber 
of  Commerce  on  occasion.^"^ 

Proposals  to  transfer  to  federal  courts  the  adjudication  of  unfair 
labor  practice  charges  has  not  been  without  opposition.  Those  who 
are  opposed  comment  that  courts  lack  the  specialized  knowledge  and 
experience  necessary'  to  solve  technical  issues  ^°^  and  would  be  able 
to  devote  only  a  small  amount  of  time  to  their  solution.^"^  It  has  also 
been  suggested  that  if  the  Board  continued  to  rule  on  representation 
questions  and  the  courts  on  unfair  labor  practice  charges,  a  problem 
Avould  arise  since  it  is  often  difficult  to  separate  the  two.^^°  Others 
claim  the  courts  are  already  overburdened  ^^^  while  the  American  Bar 
Association  opposes  such  proposals  on  the  basis  of  there  being  a  need 
for  centralized  adjudication  and  uniformity  in  case  handling."- 

More  recently  the  concept  of  establishing  a  Labor  Court  to  replace 
the  NLRB  has  gained  popularity.  It  has  been  suggested  that  labor  and 
management,  with  increasing  frequency  are  taking  their  cases  to  courts 
for  review  and,  therefore,  a  labor  court  should  be  established  to  adjudi- 
cate unfair  labor  practice  charges.^^^  It  has  also  been  proposed  that  a 
system  of  labor  courts  be  created."* 

The  1955  Hoover  Commission  advocated  the  formation  of  a  Labor 
Section  in  the  Administrative  Court  to  assume  jurisdiction  in  cases 
involving  unfair  labor  practices.  Representation  issue  would  still  be 
determined  by  the  Board."^  Legislation  has  been  introduced  which 
would  create  a  15-member  labor  court.  Panels  of  judges  from  the  court 
would  rule  on  cases  and  their  decisions  could  be  reviewed  by  courts  of 
appeal.  An  Administrator  would  institute  proceedings  before  the 
court."*^ 


'"^  Spp  testimony  of  counsel  for  the  NAM  before  the  U.S.  Senate,  Committee  on  Labor 
and  Public  Welfare,  Hearings  on  S.  5.5  and  S.J.  Res.  22,  80th  Cong.,  1st  Sess..  p.  1795. 
See  also  Bernard  A.  Riemer,  "Feliruary  I^abor  Relations  Report,"  NAM  Bulletin  No.  65-12, 
and  News  from  NAM.  A  Resolution,  New  York,  April  IS.  1965. 

'«  Lambert  A.  Miller.  "The  Taft-Hartley  Act:  Amendment  Suggested  by  the  NAM,"  2.3 
Tennessee  Law  Reriew  14.3-4,  February  1954. 

^f*  Stuart  Rothman,  "Let's  Stop  Labor  Boards'  Unfair  Practices,"  Nation's  Business, 
Mav  1905.  p.  106. 

W7  Hearings,  Pt.  1,  cited  at  footnote  42  at  p.  649.  Testimony  of  William  Barton  and 
Eugene  A.  Keeney  for  the  Chamber  of  Commerce  :  ".  .  .  if  the  NLRB  was  unable  to  reduce 
backlog  of  cases  employers  and  employees  should  be  able  to  enter  courts  to  protect  rights;" 

i"s  .Tones,  cited  at  footnote  79.  at  p.   81.   See  also  work  cited  at  footnote  19,   at   p-   -58. 

^"*j\Iurray  Edelman,  NLRB  Procedures  and  Fjooyiomic  Policy,  University  of  Illinois 
Bulletin.  Reprint  Series  No.  30.  December  1955,  p.  10. 

"<•  Oera'd  A.  Brown,  "An  Administrative  Agency  in  a  Changing  World,"  Speech  before 
<he  NLRB  Conference,  sponsored  by  the  Industrial  Relations  Club  of  Greater  St.  Louis, 
January  29,  1964,  pp.  6-8. 

"1  .Advisory  Panel,  cited  at  footnote  43,  at  p.  7. 

1'=  "Proceedings  of  the  House  of  Delegates."  41  American  Bar  Association  Journal  376, 
Ap'-il    1955. 

"^Thomas  R.  Brooks,  "Should  the  U.S.  Have  a  Labor  Court?"  83  Dun's  Review  of 
Modern  Tndiisfrii  59,  March  1964. 

^1*  Sylvester  Petro.  "Amending  the  Taft-Hartley  Act,"  4  Labor  Law  Journal  156,  Feb- 
ruary 1953.  According  to  Mr.  I'etro  regional  boards  could  be  established  to  solve  repre- 
sentation problems.  See  also  Louis  Waldman,  "Labor  and  the  Nation  :  Proposals  for  a 
Sound  Labor  Relations  I^aw,"  39  American  Bar  Asxoviafion  Journal  380.  May  1953. 

11'' Task  Force  on  Legal  Service,  cited  at  footnote  40,  at  p.  441.  The  Task  Force  susr- 
gpsted  that  by  creating  such  a  court  the  Board  would  be  able  to  conduct  studies  on  labor- 
management  relations  and  issue  rules  for  improvement,  check  compliance  with  cease  and 
desist  order  and  promote  informal  adjustments. 

"8H.R.  11217.  89th  Cong..  1st  Sess.  (Griffin)  and  S.  3631.  89th  Cong.,  2d  Sess. 
(GriffinK  See  also  S.  3797,  S5th  Cong.,  2d  Sess.  (Ilennings)  and  S.  1273,  S6th  Cong.,  1st 
Sess.  (Hennings). 
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Ih  eliarige  desirable? 

The  XLIvB  has  boon  the  subject  of  mimorous  ]jroposals  for  reform. 
Based  on  the  number  and  \ai'iety  of  demands  for  reform  it  Avould  seem 
that  definite  consideration  shoukl  lie  o;iven  to  alterino-  the  structure  and 
functions  of  tlie  Board.  HoAvever,  many  proposals  have  undoubtedly 
been  a  function  of  responsiveness  to  a  perceived  "bias  imag-e''  propo- 
nents for  chano-e  seem  to  believe  the  NLRB  })ro jects.  Kcgardless  of  Iioav 
the  Board  is  chano-ed  proposals  for  reform  will  continue  until  public 
beliefs  and  perceptions  of  the  NLRB  change. 


55.  (Source :  William  P.  Murphy,  in  Minnesota  Law  Review,  Vol. 

52,  No.  4  [March  1968]) 


THE  NATIONAL  LABOR  RELATIONS  BOARD— 

AN  APPRAISAL 

(By  William  P.  Murphy)  *t 

I.    liSTTRODUCTION 

Diirini";  the  1966-1967  academic  year  the  author  had  the  pleasure  of 
serving  on  the  staff  of  National  Labor  Relations  Board  Member  Sam 
Zagoria  and  had  the  opportunity  to  observe  the  Board  in  action  and  in 
a  small  measure  to  participate  in  its  work. 

To  one  who  spends  most  of  his  time  in  the  cloistered  atmosphere  of  a 
law  school,  a  year  with  the  Board  was  a  rare  and  exciting  opportunity 
to  observe  the  internal  operation  and  administration  of  an  agency 
about  which  he  had  mixed  feelings,  including  much  jmzzlement.  The 
year  removed  some  of  the  puzzlement,  but  also  created  a  dilemma.  If  I 
am  unduly  critical,  the  people  in  Washington  will  tliink  that  I  am 
biting  the  hand  that  fed  me,  and  if  I  praise  the  Board,  some  will  say 
that  I  was  brainwashed.  In  any  event,  this  Article  is  simply  an  assort- 
ment of  information,  impressions,  observations,  and  evaluations  of 
certain  aspects  of  NLRB  operation  gained  from  one  year  of  close  asso- 
ciation with  this  very  interesting  agency. 

II.   GEXERAL   NATURE  OF  THE  AGEXCY  OPERATION 

The  National  Labor  Relations  Board  ^  is  not  only  interesting,  it  is 
unique  among  federal  regulatory  agencies.  Since  its  inception  in  1935,- 
it  has  been  a  center  of  controversy.  This  was  and  is  inevitable.  The  sub- 
ject matter  of  its  jurisdiction — labor-management  relations — has  been 
a  source  of  contention,  discord,  strife,  and  even  violence  tiiroughout 
much  of  our  national  histor5\  In  this  ai-ea  which  is  highly  charged  with 
emotion  and  strongly  lield  economic  views,  there  exist  two  groups  of 
competitors,  both  of  whom  are  well-financed,  ai-ticulate,  highly  vocal, 
and  aggressive  in  defense  of  their  positions. 

The  Board  directly  affects  and  involves  more  Americans  than  any 
other  governmental  agency.^  It  has  no  control  over  its  caseload,  which 

*Profpssor  of  Law,  Univprsity  of  Missouri. 

tPrinted  by  permission  of  tlie  ropyright  owners  from  tlip  SWLF-l.'ffh  Antiiinl  Labor  Lrnn 
Institute,  publislied  by  ^Matthew  Benrler  &  Company,  235  East  45th  StrePt,  New  Yorl<.  Xew 
York  10017.  Many  of  the  footnote  references  have  been  provided  by  the  editors,  with  tlie 
permission  of  the  anthor,  to  aid  tlie  reader. 

1  ffec  Lahor-Mnnasement  Relations  Act  (Taft-Hartley  Act)   §  S.  29  U.S.C.  §  153  (1964). 

2  National  Labor  Relations  Act,  ch.  3T2.  §  3.(a).  40  Stnt.  449,  451  (1935>. 

s  The  B.iard  commemorated  the  25,000,000th  employee  vote  in  Board  elections  on 
March  1,  19G7. 
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is  determined  solely  by  the  filing  of  petitions  and  charges  by  private 
parties.  It  has  the  largest  volume  of  cases  of  any  governmental  agency, 
and  the  number  has  been  increasing  annually  to  the  current  figure  of 
around  30,000  cases  per  year.*  It  has  more  cases  before  the  courts  than 
any  other  agency.  In  one  recent  year,  between  one-third  and  one-half 
of  the  federal  government's  actions  in  the  courts  of  appeals  were  NLIIB 
cases.  The  Board's  decisions  are  probably  more  widely  reported  and 
more  critically  examined  than  those  of  any  other  goveinmental  agency. 
The  Board  and  the  statute  it  administers  have  been  under  almost  con- 
tinuous investigation  by  Congress  for  over  thirty  years.  Alternately 
over  the  years  the  Board  has  been  damned  as  pro-labor  and  pro- 
nmnagement,  but  has  seldom,  if  ever,  been  accused  of  being  neutral  and 
objective.  There  has  never  been  a  time  when  some  group  was  not  de- 
manding that  the  Board  be  abolished. 

Although  strictly  speaking  "the  Board"  is  only  the  five-member 
body,  colloquially  "the  Board"  refers  to  the  total  agency  process — 
including  the  Ollice  of  the  General  Counsel,  the  field  operations  in 
thirty-one  regional  offices,  and  the  Division  of  Trial  Examiners. 
Compared  to  other  federal  agencies,  the  Board  is  not  a  very  large 
establishment.  Its  total  employment  is  only  about  2,400,  about  two- 
thirds  of  whom  are  employed  in  the  regional  offices.  The  agency's 
budget  for  the  current  fiscal  year  is  about  $31  million,  of  which  about 
eighty-five  percent  is  spent  on  people  who  actually  process  cases."^ 
The  Board  has  a  higher  percentage  of  lawyers  and  suporting  clericals 
than  any  other  fedei-al  agency.  Lawyers  alone  comprise  about  tnirt\'- 
eight  percent  of  all  XLRB  employees.  In  short,  the  Board  is  a  big, 
fai'-flung  hiAv  firm.  Compai-ed  with  other  agencies,  the  Board  ]iays  its 
lawyers  fairly  well.  They  keep  professional  hours  in  coming  to  work 
in  the  morning,  but  they  leave  with  the  clericals  in  the  afternoon. 
Morale  is  reasonably  good. 

In  Washington  the  Board  is  housed  on  eleven  floors  rented  in  a 
private  office  building  at  1717  Pennsylvania  Avenue,  just  a  block  and 
a  half  from  the  White  House  and  its  perennial  picket  line.*'  The 
Washing-ton  operation  includes  the  five-member  Board,  the  Division  of 
Trial  Examiners,  and  tlie  Office  of  the  General  Counsel.  Supporting 
administrative  sei'vices  such  as  Iwdgcting,  personnel,  library,  and  mail 
services  are  under  the  General  Counsel  by  delegation  from  the  Board.' 

One  result  of  housing  all  tlie  Washington  personnel  in  tlie  same 
'niilding  is  a  tendencv  to  develop  an  agency  ]ioint  of  view  wliich  may 
l-^ave  some  degree  of  influence  on  decision-making.  This  is  not  to  say 
that  there  is  any  deliberate  violation  of  the  prinioi)le  of  separation  of 
functions  in  specific  cases.  Eather  this  nhysical  proximitv  creates 
continuous  oDportunitv — in  interoffice  visits,  at  lunch,  durino-  cofi'er' 
breaks,  nnd  in  corridor  contacts — for  conversation,  association,  and 


*  TliP  B^nrrl  h.-'nfllpfl  npnrlv  20.000  p.n«ps  in  fisonl  19fi6.  31  NTiRB  Anx.  Kep.  1  (19C.0). 
Tlr«  TiiiiTibpr  }tt5  bppn  increasiii!;  annually  and  is  almost  double  the  number  of  cases  taken 
in  105S  C1'10P."^    Ifl   at". 

^In  flsonl  ■'^cr,.  thp  Board  had  a  hndsret  of  S2S!. 257,21?.  of  ^-hich  S23.R5S,7,9S  (^2^.) 
wp=;  allocntpfl  for  personnel  oomnensation   and  henpfits.   31    NT-RB   Axn.   Rep.    ?..3    (1960'). 

"One  dav  this  past  sprine  the  Board  itself  was  pioketed  by  nbniit  fifty  skilled  tradesmen 
whosA  craft  se-rprencp  petitions  had  been  dismissed  by  the  Board.  This  novel  spectacle 
lasted  only  or.p  dny.  liowever.  Thronarh  a  most  nniisiial  and  fortuitous  coincidence,  a  -work 
rrpv.'  l-)ecr.''n  tearinsr  np  the  sidewalk  the  next  morninp:  with  triphammers.  This  is  at  least  as 
cood  a  way  to  stop  a  picket  line  as  a  court  in.iiinction. 

"  Men^orandnrc  r»repribinc  the  Anthorifv  and  Assigned  Responsibilities  of  the  General 
Counsel  of  the  NLRB  as  amended)    §   VII,   Lab.   Rel.  Rep.,  LRX  4201.  4203    aOGl). 
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exchange  of  information,  and  at  the  Board  the}'  talk  about  only  Uvo 
subjects — labor  law  and  sports.  No  doubt  all  of  this  contributes  to 
the  development  of  expertise,  but  it  also  tends  to  inculcate  a  set  of 
attitudes  and  reflexes  wliich,  consciously  or  otherwise,  affects  individ- 
ual exercise  of  judgment.  Of  course,  it"^  can  be  argued  that  in  admin- 
istrative law  enforcement  this  is  a  desirable  rather  than  an  undesirable 
state  of  affairs. 

III.    THE   GENERAL   COUNSEL 

A.  Relationship  to  the  Board 

The  Office  of  the  General  Counsel,  created  in  1947  by  Taft-Hartley,^ 
is  sui  generis  in  the  federal  administrative  process.  The  General  Coun- 
sel is  appointed,  not  by  the  Board  as  is  customary  in  other  agencies, 
but  by  the  President  for  a  term  of  four  years.^^  By  statute  the  General 
Counsel  is  given  authority  over  all  agency  attorneys,  except  trial  ex- 
aminers and  legal  assistants  to  Board  members,  over  all  personnel  in 
the  regional  offices,  and  over  the  investigation  and  prosecution  of  un- 
fair labor  practices  cases.  As  to  these  matters  he  is,  therefore,  inde- 
pendent of  Board  control.'"  In  no  agency  has  Congress  divorced  the 
functions  of  investigation  and  prosecution  and  the  personnel  perform- 
ing them,  so  completely  from  the  function  of  adjudication  and  from 
the  supervisory  control  of  the  agency  heads  themselves.  Other  regula- 
tory agencies  are  governed  by  the  Administrative  Procedure  Act" 
Which  provides  for  internal  separation  of  functions '-  but  leaves  the 
agency  as  the  overriding  authority  over  all  functions  and  all  person- 
nel. Only  with  respect  to  the  NLRB  did  Congress  create  a  separate 
office  with  independent  statutory  powers.  Prior  to  1947  the  NLRB 
had,  in  fact,  internally  separated  the  functions  and  the  personnel. 
The  creation  of  the  Office  of  General  Counsel  is  simply  an  outgrowth 
of  the  political  criticism  of  the  Wagner  Act  Board  and  the  influence 
of  the  critics  in  the  Congress  which  enacted  Taft-Hartley. 

The  administrative  division  has  been  a  recurrent  source  of  friction 
between  General  Counsel  and  Board  since  1947.  For  a  time  the 
General  Counsel  assumed  an  independent  power  to  interpret  the  statute 
and  did  not  concede  that  Board  interpretations  were  binding  u]wn 
him  in  the  handling  of  election  petitions  and  unfair  labor  practice 
charges  or  in  the  conduct  of  judicial  proceedings.  Although  this 
extreme  view  did  not  survive,  sharp  differences  over  administration 
continued  to  arise  between  some  later  General  Counsels  and  the 
Board.  In  one  instance  relations  were  so  poor  that  the  Board  requested 
the  President  to  solicit  a  General  Counsel's  resignation. 

In  1959  McKinsev  &  Company,  a  widely  respected  management 
consulting  firm  in  Washington,  submitted  a  report  on  the  organiza- 
tion and  administration  of  the  Board."  The  report  noted  that  the  key 

9  Labor-Management  Relations  Act  (Taft-Hartley  Act),  cli.  120,  §3(d),  61  Stat.  136, 
130  (1947). 

"Labor-Management  Relations  Act  (Taft-Hartley  Act)  §3(d),  29  U.S.C.  §  lu3(d) 
(1964). 

1"  Id. 

"5  U.S.C.  H  500-576  (SiipP-  II,  1967). 

1=  Administrative  Procedure  Act  §  5(c),  5  U.S.C.  §  554(d)   (Supp.  II,  1967). 

^•■' The  McKinsey  Report  is  printed  in  full  in  Hearhif/s  Before  the  f;tthcnmm.  on  the 
yationCil  Labor  Relations  Board  of  the  House  Comm.  on  Education  and  Labor,  S7th  Cong., 
1st  Sess.,  pt.  3  (1961). 
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problem  facing-  the  agency  in  its  endeavors  to  improve  management 
was  the  conflict  over  the  rules  and  rehative  responsibilities  of  the  Board 
and  the  General  Counsel. ^^  In  1960  the  Advisory  Panel  on  Labor- 
]\Ianagement  Eelations  to  the  Senate  Committee  on  Labor  and  Public 
Welfare,  known  as  the  Cox  panel,  made  a  report  on  the  organization 
and  procedure  of  the  Board,  stating :  ^^ 

There  is  little  doubt  that  the  controversies  between  the  General 
Counsel  and  the  Board  have  hampered  the  enforcement  of  the  National 
Labor  Relations  Act.  The  difficulty  of  administering  one  statute 
through  two  heads  consumes  time  and  energy  in  compromising  differ- 
ences even  when  the  issues  are  not  so  sharp  as  to  break  out  into  open 
controversy.  The  differences  are  certain  to  continue  so  long  as  the 
present  arrangement  persists  with  the  degree  of  intensity  varying 
according  to  the  personalities  of  individual  officials.  Therefore  the 
panel  unanimously  recommends  abandonment  of  the  present  hybrid 
compromise.^^ 

But,  however  unsatisfactory  the  structure  and  the  experience  under 
it,  the  fact  is  that  everyone,  and  tliis  includes  the  unions  and  employers 
who  are  the  agency's  clients,  is  accumstomed  to  the  aiTangement,  and 
it  seems  highly  unlikely  that  Congress  will  change  it  in  the  near  future. 
Fortunately,  good  men  can  make  a  poor  system  work  adequately  or 
even  well.  At  the  present  time  the  two-headed  division  of  labor  is 
causing  less  friction  and  is  operating  more  smoothly  than  it  ever  has. 
This  is  partly  because  of  the  scope  of  the  present  delegation  of  ad- 
ministrative authority  from  the  Board  to  the  General  Counsel  and 
partly  because  of  the  frequent  joint  consultations  at  which  current 
problems  are  solved  and  emergino;  problems  are  identified  and  dis- 
cussed. The  principal  reason  for  this  harmony,  however,  is  found  in 
the  identities  of  the  Chairman  of  the  Board  and  the  General  Counsel. 
Not  only  are  Frank  McCulloch  and  Arnold  Ordman  eminently  sensible 
and  reasonable  men,  they  are  also  close  personal  friends.  Before  he 
was  named  General  Counsel,  Ordman  was  for  tw,o  years  Chief  Counsel 
to  Board  Chairman  McCulloch.  So  long  as  the  present  incumbents  are 
in  office,^^  it  is  difficult  to  imagine  a  recurrence  of  the  friction  and 
controversy  of  the  past.  However,  it  is  also  safe  to  predict  that  they 
Avill  recur  in  the  future  when  less  reasonable  persons  are  unable  ,or 
unwilling  to  overcome  the  built-in  statutory  division  of  power. 

B.  Power  to  issue  complaints 

The  General  Counsel  is  a  unique  office  in  one  other  respect.  The 
statute  provides  that  the  General  Counsel  shall  have  final  authority 
;over  the  investigation  of  charges  and  the  issuance  of  complaints  in 
unfair  labor  practice  cases.^*  The  power  of  the  General  Counsel  to 
decide  whether  a  complaint  shall  issue  has  been  recognized  by  the 
courts  as  being  unreviewable,^^  either  by  the  Board  or  by  the  courts 

^*/rf.  at  162S. 

1^  Advisory  Panel  on  Labor-Manaoement  Relations  Law.  Report  to  the  Senate 
CoMM.  ON  Labor  and  Public  Welfare  on  Okganizatio.n  and  Procedure  of  the  National 
Labor  Relations  Board,  S.  Doc.  No.  SI,  86th  Cong.,  2d  Ses.s.  (19C0). 

i»yrf.  at  4. 

"  Chairman  IVIcCulloch's  term  expires  on  August  27,  1970,  while  Mr.  Ordman's  term 
expires  on  .Tiilv  5,  1971. 

18  Labor-Management  Relations  Act  (Taft-Hartley  Act)  §  3(d),  29  U.S.C.  §  153(d) 
(19G4). 

IS  See.  e.g..  United  Elec.  Contractors  Ass'n  v.  Ordman,  3G6  F.  2d  776  (2d  Cir.  1966). 
cert,  denied,  385  U.S.  1026  (1967). 
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themselves.  This  fact  was  realized  in  19-17  when  Taft-Hartley  was 
before  Cono-ress  and  led  to  charp;es  that  the  General  Counsel  would 
become  a  ''labor  czar."  In  truth  it  is  a  very  great  and  important  p,ower. 
A  failure  to  issue  a  complaint  is  a  denial  of  relief  under  the  statute, 
leaving  the  party  who  claims  to  1)e  sufferinc:  from  an  unfair  labor 
practice  without  any  remedy  at  all,  since  he  is  usually  not  entitled  to 
relief  in  any  other  forum.-°  However,  if  the  General  Counsel  refused 
to  issue  complaints  for  a  reason  which  was  sufficiently  arbitrary  or 
capricious  or  v\hich  was  uuconstitutioual,  the  federal  courts  would 
prol^ably  be  resourceful  enough  to  find  a  Avay,  perhaps  through  section 
10  of  the  Administrative  Procedure  Act,  to  bring  the  General  Counsel 
up  shoi"t.-^ 

Two  separate  offices  in  Washington,  each  consisting  of  twent}^  or 
more  attorneys,  perform  special  functions  Avith  respect  to  the  issuance 
of  com]:)laints.  One  is  the  Office  of  Appeals,  which  reviews,  on  request 
of  a  disappointed  charging  party,  a  Reirional  Director's  dismissal  ,of 
his  charge.  During  the  last  fiscal  year  almost  1,800  such  appeals  were 
considered.  The  regional  investigation  files  are  studied  and  applicable 
T>oard  and  court  precedents  are  care  fid  ly  researched  by  junior  and 
senior  nttorneys.  The  cases  are  then  orally  presented  to  the  head  and 
assistant  head  of  the  office.  The  charging  party  may  appear  and  pre- 
sent an  oral  argument.  Likewise,  the  i'es])ondent  or  his  counsel  may  be 
heard  separately.  After  full  discussion  a  decision  is  made  and  a  written 
report  folloAvs  upholding  or  reversing  the  Regional  Director.  If  the 
Regioiial  Director  is  overruled,  he  must  then  issue  the  complaint.  I  sat 
in  on  several  of  these  appeals  agenda  and  was  most  impressed  with  the 
full  and  fair  consideration  given  to  these  cases. 

The  second  office  is  the  Advice  Section.  This  office  considers  re- 
quests for  advice  from  Regional  Directors  on  whether  a  complaint 
sliould  issue  on  a  given  charge.  Regional  Directors  Avill  seek  such  ad- 
vice in  cases  which  present  novel  or  unusually  difficult  legal  questions, 
which  involve  peculiar  policy  considerations  or  which  have  highly 
complicated  factual  situations,  wliere  Board  and  court  precedents  do 
not  provide  sufficient  guidance.  The  problem  presented  undergoes 
careful  research  and  analysis  by  one  or  more  of  the  attorneys  in  the 
.lection  and  is  then  set  down  for  group  discussion  by  top  level  attor- 
neys. In  the  most  challenging  cases  the  General  Counsel  personally 
conducts  the  meeting. 

In  a  few  instances  the  Advice  Section  has  directed  a  Regional  Di- 
rector not  to  issue  a  complaint,  and  the  charging  party  has  then  ap- 
pealed the  dismissal  of  tlie  charge  to  the  a])peals  office  and  obtained 
a  reversal.  Of  course,  if  the  General  Counsel  personally  had  decided 
that  a  complaint  should  not  issue,  an  unsuccessful  charging  party  is 
not  apt  to  succeed  through  the  appeal  route,  but  at  least  he  can  obtain 
i-econsideration  of  the  problem  and  make  an  oral  argument  at  the 
"Washington  level. 

Oue  of  t]ie  key  considerations  for  tlio  General  Counsel  in  exercising 
c,om]>laint  issuance  power  is  whether  the  case  presents  a  question  which 
the  Board  sliould  have  a  chance  to  consider.  In  one  instance  he  made 
a  union  very  unhappy  by  directing  issuance  of  a  complaint  covering 

-"  Kniplinors  mav  rpoover   damaerpR  arrainst  unions   for  violations  of   §  8(b)  (4),   under 
Labor-Afan'acrpmpnt  Relations  Act  (Tnft-Hartlpy  Act)  §  30?..  29  U.S.C.  §  1S7  (1964). 
=1  Administrative  rrocodure  Act  §  10(e),  5  U.S.C.  §  706  (Supp.  II,  1967). 
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practices  which  the  union  maintained  were  outside  the  scope  of  the 
unfair  labor  practice  sections.  Tlie  General  Counsel's  position  was 
that  this  was  a  matter  for  the  Board  to  detennine,  and  that  it  was 
his  duty  to  issue  a  complaint  so  that  the  Board  would  have  the  oppor- 
tunity to  make  a  decision.  In  other  instances,  the  General  Counsel  will 
cause  a  complaint  to  issue  in  order  to  give  the  Board  a  vehicle  through 
vrhich  to  reconsider  an  earlier  decision.  This  will  happen  when 
changed  conditions  or  intervening  Board  cases  load  the  General  Coun- 
sel to  believe  that  the  Board  may  be  ready  to  overrule  or  modify  an 
earlier  decision.  In  sJiort,  in  exercising  his  complaint  power,  the  present 
General  Counsel  consciously  subordinates  his  role  to  that  of  the  Board. 
Washington  lawyers  on  both  the  company  and  union  side  told  me 
that  they  think  the  General  Counsel  has  exercised  his  complaint  power 
in  a  fair  and  responsible  manner. 

C.  Handling  of  litigation 

One  very  important  function  of  the  General  Counsel's  office,  vrliich 
is  performed  pursuant  to  delegation  from  the  Board,  is  the  handling 
of  litigation  in  the  federal  courts.-^  This  is  done  through  separate  dis- 
trict court,  court  of  appeals,  and  Supreme  Court  branches.  Washing- 
ton labor  lawyers  express  great  respect  for  the  professional  calibre  of 
this  aspect  of  the  agency's  work,  and  one  court  of  appeals  judge  told 
me  that  XLRB  briefs  are  among  the  best  he  reads  from  all  the  govern- 
mental agencies  which  appear  before  him.  There  is  no  question  today, 
as  there  once  was,  over  the  willingness  of  the  General  Counsel  to  de- 
fend the  Board's  position  in  court.  Today  the  obligation  to  do  so  is 
taken  for  granted,  even  though  frequently  this  requires  the  General 
Counsel  to  reverse  the  position  he  took  in  issuing  the  complaint. 

A  decision  to  petition  the  Supreme  Court  for  certiorari  is  made  aftei* 
a  joint  between,  the  Board,  the  General  Counsel,  and  supportmg  staff 
attorneys  of  eacli.  Such  discussions  involve  the  very  highest  level  legal 
and  policy  considerations.  The  General  Counsel  makes  a  recommenda- 
tion, but  the  agenc}'  decision  rests  with  the  Board,  Normally  the  Board 
accepts  the  General  Counsel's  recommendation,  but  in  one  "cert  ses- 
sion" I  attended,  after  a  discussion  in  whicli  the  colloquy  became  warm 
if  not  heated,  tlie  Board  decided  to  petition  for  certioraii  against  the 
General  Counsel's  recommendation.  Tlie  final  decision,  of  course,  rests 
with  the  Solicitor  General  of  the  United  States  and  the  General  Coun- 
sel, having  failed  to  persuade  the  Board  that  the  case  was  not  "cert- 
worthy,"  then  had  to  try  to  convince  the  Solicitor  General  that  it  was. 
Normally  Board  cases  before  the  Supreme  Court  are  argued  by  Board 
attornevs,  but  the  Solicitor  Genei-al  mav  i-eserve  a  case  for  his  office 
oi'  even  for  himself,  as  Solicitor  General  Marshall  did  in  the  AlJts- 
CJialmers  case  -^  last  term.  This  does  not  make  the  Board's  Supreme 
Court  branch  veiy  happy. 

D.  Sv/pervision  of  Regional  Ofjices 

One  of  the  principal  duties  of  the  General  Counsel  is  to  supervise 
the  operation  of  the  regional  offices.  Tliei-e  could  hardly  be  anytliing 
about  the  status  of  any  of  the  regional  offices,  or  their  status  relative 
to  each  othej-,  that  is  not  readily  ascertainable  from  the  charts  in  tlie 
celebrated  NI^RB  "chart  room,"  Avhicli  are  kept  up  to  date  daily.  It 

^  MpmoraiKliim.  supra  noto  7.  §S  IB  and  VI. 

23  NLRE  V.  Allis-Cbalmers  Mfg.  Co.,  3S8  U.S.  17G  ((1967). 
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was  the  most  impressive  thin<^  I  had  seen  since  the  operations  room  in 
I)r.  Strangelovc.  My  tour  of  the  "chart  room"  was  accompanied  by  an 
explanatory  lecture  which  emphasized  tlie  pliilosophy  of  regional  office 
tiutonomy,  but  I  got  the  distinct  impression  that  the  reins  probably  did 
not  seem  quite  as  loose  in  the  regions  as  they  did  in  Washington. 

E.  Reorganization  of  the  Office 

The  incumbency  of  Ordman's  predecessor,  Stuart  Rothman,  was  a 
key  period  in  the  history  of  the  Office  of  the  General  Counsel.  In  Janu- 
ary 1959,  the  McKinsey  Report  "*  made  many  recomendations  for  the 
impro^'ement  of  operations  in  the  revional  offices  and  in  the  administra- 
tive services  performed  by  the  agency  in  Washington.  During  Roth- 
man's  tenure — June  1959  to  May  1963 — much  attention  was  given  to 
these  matters  and  to  reorganization  of  the  system  for  performance  of 
legal  functions  in  the  (leneral  Counsel's  Washington  offices.-^  As  a  re- 
sult, tlio  Office  of  the  General  Counsel  which  Ordman  inherited  v.^as 
much  improved  in  terms  of  structure  and  systems.  Rothman  is  i-emem- 
bered  by  the  career  people  in  the  agency,  if  not  with  affection,  then 
certainly  with  respect  as  an  administratoi-. 

Ordman  is  the  sixth  person  since  1947  to  hold  the  title  of  General 
Counsel.  He  is  the  first  General  Counsel  to  be  reappointed  for  a  second 
term,  and  he  was  supported  for  renomination  by  both  management  and 
labor. 

IV.    THE  DIVISION   OF   TRIAL  EXAMINERS 

A.   Organization 

Many  people  in  the  agency  think  that  the  best  job  in  the  whole  opera- 
tion is  that  of  trial  examiner.  Trial  examiners  have  a  GS-16  classifica- 
tion carrying  a  salary  of  from  $20,000  to  $25,000  per  year,^*^  are  al- 
most completely  their  own  boss  in  the  performance  of  their  duties,  and 
have  what  in  effect  amounts  to  lifetime  appointments. 

On  the  basis  of  an  applicant's  experience  in  administrative  law, 
a  written  examination,  and  oral  interviews  by  an  examining  com- 
mittee, the  Civil  Service  Commission  maintains  a  special  register  of 
about  ten  or  twelve  i:)ersons  considered  to  be  qualified  for  appointment 
as  NLRB  trial  examiners.  The  selection  of  a  new  examiner  is  made 
by  the  Board  on  the  basis  of  a  personal  interview  and  the  recommenda- 
tion of  the  Chief  of  the  Division  of  Trial  Examiners.  In  making  its 
selection,  the  Board  must  follow  the  "rule  of  three,"  that  is,  it  must 
choose  from  among  the  top  three  on  the  Civil  Service  register.-^  The 
primary  source  for  examiners  is  the  agency  itself.-^  Other  sources  are 
unions,  companies,  other  government  agencies,  and  private  law  prac- 
tice. As  of  last  May,  three  examiners  were  women  and  two  were  Ne- 
groes. About  eighty  of  the  examiners  are  located  in  Washington,  and 
the  rest  are  in  San  Francisco. 

B*  McKinsey  Report,  supra  note  13. 

^^  The  changes  in  the  Office  of  General  Counsel  which  were  effectuated  durinjr  this 
period  are  discussed  in  Rothman,  Four  Ways  To  Reduce  Administrative  Delay,  28  Tenn. 
L.  Riov.  3S2  (1961)  ;  Rothman,  Office  of  the  General  Counsel  of  the  NLRB,  12  Lab.  L.J.  698 
(1961)  ;  Rothman,  In  Search  of  Improving  the  Administration  of  the  National  Labor 
Relations  Act,  13  Lab.  L.J.  777  (1962). 

2«  5  IJ.S.C.  §  5332  (Supp.  II.  1967). 

2^5  C.F.R.  §  332.404(a)   (1964). 

28  At  the  present  time  there  are  101  examiners,  about  70%  of  whom  were  employees  or 
former  employees  of  the  agency  when  appointed. 
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After  appointment  an  examiner  undergoes  a  training  period  con- 
sisting of  lectures  and  services  as  an  observer  on  cases  with  an  experi- 
enced examiner.  He  is  then  given  relatively  simple  cases  of  his  own, 
gradually  working  up  to  tlie  more  difficult  ones.  The  people  in  charge 
of  the  Division  estimate  that  it  takes  about  a  year  for  a  Board  em- 
ployee to  become  a  ''■jom-neyman''  examiner  and  about  two  years  for 
anyone  else  to  reach  that  level. 

The  Administrative  Pi'ocedure  Act  requires  that  cases  be  assig-ned 
to  examiners  "in  rotation  in  so  far  as  practicable.*'  "^  Within  this  flex- 
ible guideline,  an  effort  is  made  to  see  that  each  examiner  gets  his  share 
of  all  kinds  of  cases.  Examiners  ma}'  hear  unfair  labor  practice  cases, 
objections  to  elections  wh-^n  consolidated  with  unfair  labor  practice 
cases,  and  back  pay  hearings.  Tlie  assignments  are  made  on  Thursday 
for  the  following  week.  Plearing  schedules  are  matched  against  the 
roster  of  examinei^s,  whose  availability  is  determined  b}'  the  number, 
lengtli,  and  difficulty  of  the  pending  cases  on  wliich  he  is  alread}'  Avork- 
ing.  Sometimes  an  examiner  will  be  assigned  more  than  one  case  in 
the  same  city  or  locality.  Hearings  are  usually  held  if  possible  on  Tues- 
days through  Thui-sdays,  thus  leaving  Monday  and  Friday  free  for 
travel  to  and  from  the  place  of  the  hearing.  Any  other  system  would 
I'equire  weekend  iravel,  and  in  the  federal  service  it  is  an  imposition 
to  interfere  with  an  employee's  weekend. 

Both  in  the  field  while  holding  a  hearing  and  in  Washington  while 
working  on  decisions,  the  trial  examiner  is  his  own  boss.  He  does  most 
of  his  own  legal  research,  although  there  are  half  a  dozen  law  students 
in  Washington  who  are  employed  on  a  part-time  basis  to  assist  exam- 
iners who  want  help.  The  examiner  decides  the  case  by  himself,  pos- 
sibly Avith  a  little  help  from  his  car  pool,  and  writes  his  own  opinion 
which  is  not  subject  to  revision  by  any  higher  authority  before 
issuance.^" 

B.  Ability  of  the  Examiners 

Opinions  vary  sharply  as  to  the  ability  of  the  examiners.  Within 
the  agency  I  was  given  figures  ranging  between  five  and  twenty  on  the 
number  of  examiners  not  considered  to  be  really  qualified  for  the  job. 
The  Division  does  not  think  any  of  its  examiners  are  completely  un- 
qualified, but  concedes  that  there  are  half  a  dozen  who  are  not  up  to 
standard.  Even  the  most  inadequate  performers,  however,  are  virtually 
unremovable.  The  time  and  energy  which  a  Civil  Service  proceeding 
would  require  are  not  thought  to  be  worth  the  effort.  The  Board  has 
never  brought  charges  of  incompetence  against  an  examiner  before  the 
Civil  Ser\dce  Commission,  although  several  examiners  have  been 
asked  to  resign,  and  others  have  been  given  warnings  that  their  per- 
formance was  below  par. 

Within  the  Division  it  is  believed  that  many  of  the  examiners  are 
as  good  as  the  best  federal  district  court  judges,  but  no  practitioner  I 
talked  to  shares  this  view.  A  prevalent  criticism  of  the  labor  bar  is 
that  examiners  have  too  great  a  tendency  to  credit  the  General  Coun- 
sel's witnesses  and  discredit  witnesses  for  the  respondent.  This  is  not 

2»  Administrative  Procedure  Act  §  11,  5  U.S.C.  §  3105  (Supp.  II,  1967). 

30  Every  rule  has  its  qualificiitions,  however,  and  in  one  cute  case  an  examiner  who  in  a 
puckish  mood  wrote  his  opinion  in  verse  was  finally  prevailed  upon  by  the  Chairman  to 
rewrite  it  in  conventional  legal  prose.  In  one  sense  this  was  regrettable,  since  there  is 
certainly  little  enough  humor  in  the  law. 
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too  surprising  since  most  of  the  examiners  come  from  the  agency.  Since 
a  trial  examiner's  findings  based  on  credil)ility  are  abnost  impossible 
to  reverse,  this  is  particularly  disturbing  to  emploj'ers'  attorneys. 
Another  criticism  of  practitioners  is  that  too  few  of  the  examiners  had 
substantial  trial  experience  prioi'  to  appointment  and  that  this  sliows 
up  in  the  conduct  of  the  hearings.  In  1961  President  Kennedy's  Reor- 
ganization Plan  5  ^^  would  have  made  the  decision  of  a  trial  examiner 
final  subject  to  a  certiorari-type  review  by  the  Board.  The  plan  was 
defeated  in  Congress,  largely  due  to  opposition  from  the  employer 
side.  However  critical  they  may  h?a'e  been  of  the  Board,  on  this  issue 
many  employei-s  seemed  to  have  more  confidence  in  the  Board  than  in 
the  examiners  and  fought  to  retain  their  appeal  as  of  right  to  tlie 
Board.  In  fact,  twenty  to  twenty-five  per  cent  of  the  decisions  of  trial 
examiners  are  accepted  by  the  parties  as  final.  Of  the  remainder  in 
which  exceptions  are  filed,  about  seventy  per  cent  are  upheld  in  full  by 
the  Board,  another  twentj^  per  cent  are  upheld  in  part  and  only  ten 
per  cent  are  reversed.  This  is  really  a  pretty  fine  record. 

C.  Productivity  of  the  examiners 

There  is  strono-  feeling  in  and  out  of  the  ao:encv  that  the  loroducti  vitv 
of  the  examiners  is  too  low."-  In  fiscal  1066  the  examiners  rendered 
about  900  decisions  of  all  kinds."^  Since  some  of  the  total  of  101 
examiners  in  the  division  are  administrative  officers,  the  average  for 
the  full-time  examiners  comes  to  between  nine  and  ten  decisions  a  year. 
The  Division  considers  nine  decisions  a  year  to  be  a  reasonable  mini- 
mum and  twelve  a  maximum  for  an  average  examiner.  Actually, 
twenty-three  examiners  in  fiscal  1966  issued  less  than  nine  decisions, 
whereas  the  top  five  producers  issued  a  total  of  ninety-one  or  ten 
per  cent  of  the  total. ^*  The  Division  considers  the  matter  in  terms  of 
working  days  per  year.  Subtract  the  maximum  annual  leave,  Satur- 
days, Sundays,  and  holidays  and  you  have  only  235  days  remaining. 
Allowing  for  settlements,  an  examiner  will  hear  twelve  cases  in  order 
to  issue  decisions  in  nine.  Since  the  average  hearing  lasts  three  days, 
an  average  which  increases  a  little  each  year,  another  thirty-six  days 
per  year  are  spent  at  hearings.  Thirty  days  are  allowed  for  travel 
and  another  twentj^  are  allowed  for  such  things  as  sickness,  attending 
meetings,  and  correspondence.  About  150  days  remain  for  nine  plus 
decisions,  or  about  three  work  weeks  per  case.  Considering  that  the 
average  transcript  is  about  450  pages  long,  another  average  which  rises 
annually,  there  is  some  basis  for  the  view  that  productivity  is  too  low. 
The  answer  is  not  in  all  cases  slothfulness.  A  common  complaint  is 
that  too  many  decisions  of  trial  examiners  are  much  too  lengthy  and 
detailed  in  their  recitation  of  the  evidence.^^  In  any  event,  whoever 
thinks  the  examiners  are  equivalent  to  United  States  District  Court 
Judges  is  not  speaking  in  terms  of  productivity. 

V.    THE   BOARD 

A.  Organization 

The  organizational  structure  of  the  Board  is  simple.  Each  Board 
member  has  a  staff  of  about  thirty — two  dozen  lawyers  and  half  a 

=1  U.S.  CODE  Coxo.  &  An.  News.  S7th  Con?..  1st  Spss.  1.''.60  (1961). 

^"  See.  e.d.,  McKinsey  Report,  supra  note  13,  at  1676-77. 

3=.Vre  31NLRB  Ann.  Rep.  9  (1966). 

^  Tlie  top  five  producers  -wrote  24,  18,  17,  16,  and  16  decisions. 

^  Cf.  McKinsey  Report,  supra  note  13,  at  16S0. 
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dozen  clericals.  The  legal  staff  is  lieaded  by  a  Chief  Counsel  and  there 
may  also  be  an  Assistant  Chief  CoiinseL  About  six  to  eiglit  senior 
grade  attorneys  are  called  superyisors  and  the  remainder  arc  lower 
grade  attorneys  called  legal  assistants.  Approximate! v  three  legal 
assistants  are  assigned  to  each  superyisor.  There  is  also  an  Office  of  tlie 
Execiitiye  Secretary  ^yith  a  staff  of  about  tliirty,  the  Office  of  the 
Solicitor  With  a  staff  of  four,  and  an  Office  of  Information  with  a  staff 
of  about  ten.^*^ 

B.  Handling  of  unfair  labor  practice  cases 

Unfair  labor  practice  cases  are  handled  as  follows.  As  authorized  by 
statute,'"  the  Board  has  created  fiye  panels  of  three  members,  each  of 
different  composition  and  each  meeting  one  afternoon  a  wcelv'.  For  each 
panel  there  is  a  corresponding  subpanel,  made  up  of  a  senior  attorney 
from  the  staff  of  each  Board  member.  Subpanels  also  meet  one  after- 
noon a  week.  When  exceptions  are  taken  to  a  trial  examiner's  decision, 
they  are  filed  with  the  Executiye  Secretary.  After  the  suppoiting  briefs 
are  m,  the  case  is  assigned  to  a  legal  assistant  on  the  staff  of  one  of  the 
Board  members.  In  the  assignment  of  cases,  a  rough  effort  is  made  to 
equalize  the  work  load  for  each  staff.  The  legal  assistant  is  responsible 
for  the  case  until  a  decision  finally  issues.  He  reads  the  entire  record 
(usually  the  only  person  in  the  agency  to  do  so)  and  studies  and  re- 
searches the  case  as  necessary  under  the  guidance  of  liis  supervisor. 
After  much  discussion  with  his  supervisor,  and  perhaps  also  with  the 
Chief  Counsel,  a  course  of  action  is  determined. 

If  the  case  is  relatively  simple  and  the  legal  precedents  are  clear  and 
controlling,  a  routine  or  short-form  affirmance  of  the  trial  examiner's 
decision  is  prepared  and  circulated  to  the  other  Board  members.  The 
other  two  Board  members  on  the  panel  will  normally  concur,  and  the 
decision  will  issue  as  a  panel  decision.  The  remaining  two  Board  mem- 
bers receive  clearance  copies  which  need  not  be  signed.  If  the  case  pre- 
sents more  difficult  factual  or  legal  issues  then,  instead  of  being  short- 
formed  at  that  point,  it  will  be  referred  to  a  subpanel  for  considera- 
tion The  subpanel,  after  discussion,  may  (1)  decide  that  the  case  can 
be  shoit-formed  after  all,  in  which  case  it  will  be  circulated  with  a 
short  memorandum  called  a  flag;  (2)  refer  the  case  to  a  panel;  or  (3) 
decide  that  the  issue  is  important  enough  to  be  considered  by  the  full 
Board.  It  is  important  to  remember  that  every  case  decision"  is  routed 
to  every  Board  member,  whether  for  signature  or  not,  and  that  any 
Board  member  can  at  any  level  cause  a  case  to  be  taken  to  the  full 
Board. 

If  a  case  goes  to  the  Board,  then  \.\\q  legal  assistant  prepares  a  thor- 
ough legal  memorandum  which  poses  the  issues  and  discusses  the  facts 
and  the  applicable  law.  Once  the  memo  is  prepared,  the  case  is  put  on 
a  Board  agenda  by  the  Executive  Secretary.  Normally  the  Board  meets 
on  Tuesday  and  Friday  mornings  to  discuss  and  decide  cases.  Since  the 
Chairman  is  no  trencherman,  sometimes  lunch  is  very  late.  Present  at 
the  Board  meetings  are  the  five  Board  members,  their  Chief  Counsels, 
the  legal  assistant  and  his  superyisor,  the  Solicitor  or  his  assistant,  and 
the  Executive  Secretary  or  one  of  his  assistants.  After  discussion,  the 

38  iljiny  of  the  matters  touched  on  in  the  remainder  of  this  Article  are  dealt  with  more 
tully  in  the  McKinse.v  and  Cox  Panel  Reports,  Kupra  notes  13  and  15.  In  addition  see 
Report  of  the  Sibcomm.  on  Natioxal  Labor  Relations  Board  of  the  House  Comm    o\ 

P.DUCATION  ANI)  LABOR  ON   ADMINISTRATION   OF  THE   LaBOR-MANAGEMENT   RELATION'S    ACT  BY 

«f.\^^^^',^/*J'  Con^     1st  Sess.    (19G1)    (Pucinsk-i  subcommittee  report)  ;S;,o8^m  o« 
the  National  Lalor  RelaUons  Board,  2'd  G-E.o.WAiiH   L   Rev   191  (i960)  i  J^'tirn  un 

3'  National  Labor  Relations  Act  §  3.(b),  29  U.S.C.  §  153 (b)   (1964). 
85-167 — 74— pt.  2 82 
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Board  reaches  a  decision.  The  legal  assistant  writes  an  opinion  in  ac- 
cordance with  the  result  and  rationale  of  the  Boai'd.  This  decision  cir- 
culates to  all  Board  members.  Some  changes  in  language  may  be  made, 
and  the  case  then  normally  issues.  Sometimes,  however,  a  close  case  is 
put  back  on  the  agenda  for  further  consideration.  Of  course,  any  Board 
member  is  free  to  concur  sepai'ately  or  dissent  in  any  case. 

C .  Delay  in  deciding  cases 

In  recent  years  the  Board  has  often  been  criticized  for  the  inordinate 
amount  of  time  it  takes  in  handling  unfair  labor  practice  cases.^^  Some 
of  the  delay  is  attributable  to  the  parties  themselves,  due  to  requests  for 
continuances  and  extensions  of  time  to  file  briefs.  Within  the  agency, 
however,  it  is  clear  that  the  problem  of  delay  is  most  acute  at  the  Board 
level.  Much  of  the  difficulty  stems  from  tlie  fact  that  there  are  five 
staffs — one  for  each  Board  member — instead  of  one  Board  staff  serving 
all  members.  As  an  original  pi'oposition,  one  might  think  it  far  more 
sensil)le  to  have  cases  I'eviewed  and  abstracted  for  Board  membei's  by 
a  central  unit  rather  than  incur  the  duplication  of  effort  which  inheres 
in  five  separate  staffs.  This  is  what  the  Board  had  before  1947  ^^  when 
Congress,  suspicious  that  the  review  section  was  exercising  a  baleful 
influence  on  the  Board  and  that  the  Board  members  were  not  giving 
enough  personal  attention  to  the  cases,  abolished  the  review  section  and 
saddled  the  Boai'd  with  its  present  system  of  five  separate  staffs.*" 

Even  such  a  brief  summary  of  the  decisional  process  as  was  given 
above  indicates  the  many  built-in,  time-consuming  factors.  Some  of 
these  are:  too  many  simple  cases  go  to  and  beyond  the  subpanel  stage; 
circulating  all  decisions  to  all  Board  members  undermines  the  expedi- 
tion of  the  panel  system ;  existing  layers  of  supervision  result  in  far  too 
much  rewriting  of  legal  memos  and  too  much  redrafting  of  Board 
decisions  before  issuance.  If  present  Board  procedures  were  actually 
necessary  to  assure  informed  adjudication,  then  delay  would  simply  be 
a  required  price  to  pay.  But  both  the  McKinsey  Eeport  and  the  Cox 
Panel  Report  were  highly  critical  of  unfair  labor  practice  case  proce- 
dure on  the  very  ground  that  much  of  it  was  not  necessary.*^  Both  these 
reports  offered  constructive  alternatives  which  were  intended  to  in- 
crease output  without  sacrificing  quality.  The  Board  has  not  adopted 
them.  This  has  not  been  because  the  present  system  is  thought  to  be  a 
good  one ;  to  the  contrary,  everyone  at  the  Board  seems  to  agree  that 
the  system  is  very  unsatisfactory.  A  few  years  ago  a  top-level  agency 
committee  headed  by  Board  Member  Fanning  spent  much  time  and 
thought  in  formulating  a  report  with  recommendations  on  reducing 
the  time  between  assignment  and  decision  of  unfair  labor  practice  cases 
and  on  increasing  production.  The  reconmiendations  were  for  dramatic 
and  far-reaching  change,  but  were  quite  practical  and  feasible.  The 
board  has  largely  ignored  them. 

The  Board's  case  load  has  been  increasing  stcadilv  for  the  last  ten 
years.^2  The  Board  has  no  control  over  the  number  of  unfair  labor 
practice  charges  which  have  been  increasing  due  primarily  to  economic 

38  McKinsey  Report,  supra  note  13,  at  1623-24.  After  spending  a  year  with  the  NLRB,  I 
decided  that  one  of  the  main  reasons  for  the  delay  is  the  slow  elevator  service  at  the  Board 
offices. 

3»  National  Labor  Relations  Act,  ch.  372,  S  4(a),  49  Stat.  449,  4.51  (1935). 

^"Labor-Management  Relations  Act  (Taft-Hartley  Act)  §4(a),  29  U.S.C.  §  154(b) 
(1964). 

^  McKinspy  Report,  supra  note  13,  at  1672-98;  Cox  Report,   supra  note  15,   at  13-14. 

"31  NLRB  Ann.  Rep.  5  (1966). 
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factors.  The  trend  seems  more  likely  to  increase  ratlier  than  to  abate. 
The  delegation  of  authority  to  Regional  Directors  in  representation 
cases  alleviated  the  unfair  labor  practice  case  problem  for  several  years, 
but  now  the  increased  number  of  unfair  labor  practice  cases  is  about  to 
l)ut  the  Board  back  where  it  was.  Eventually  something  will  have  to  be 
done  if  the  Board  is  not  to  fall  farther  behind  in  its  decisions,  with 
consequent  injustice  to  the  parties  who  suffer  from  unfair  labor  prac- 
tices. The  Board  con.tinues  to  be  very  disappointed  that  Congress,  in 
1961,  defeated  President  Kennedy's  Reorganization  Plan  5,  which 
would  have  given  finality  to  trial  examiners'  decisions  subject  to  a 
certiorari-type  review  by  the  Board.^^  Many  persons  in  and  out  of  the 
agency  think  that  it  is  inevitable  that  some  such  plan  will  eventually 
be  put  into  efl'ect.  In  the  meantime,  however,  the  Board  can  improve 
the  situation  by  reforming  its  own  procedures  if  it  has  the  sense  of 
urgency  and  the  will  to  do  so. 

It  would  be  interesting  to  see  what  would  liappon  if  there  were 
a  top-grade  screening  unit  which  would  sift  out  forty  per  cent  of 
the  cases  for  short-form  issuance;  if  in  the  remainder  the  layers  of 
super^•ision  and  the  legal  memo  were  eliminated  and  cases  were 
pi-esented  directly  to  Board  member,  panel,  and  full  Board  by  a 
high  grade  attorney;  and  if  panel  decisions  were  issued  without  re- 
quiring clearance  from  nonpanel  members.  If  a  United  States  Court 
of  Api^eals  Judge  can  hear  and  decide  between  fifty  and  sixty  cases  a 
year  with  the  aid  of  a  single  law  clerk,  it  is  not  unreasonable  to 
believe  that  five  Board  members  with,  say,  ten  top  or  middle  grade 
attorneys,  should  be  able  to  handle  the  Board's  case  load  faster  and 
})ettcr  than  it  is  handled  today.  As  an  outsider,  I  was  and  am  amazed 
that  a  Board  which  has  been  so  imaginative  and  innovative  in  the 
area  of  substantive  law  is  at  the  same  time  so  hidebound  and  resistant 
to  change  in  its  methods  of  operation. 

D.  Handling  of  representation  cases 

The  Board  handles  representation  cases  quite  differently  from  the 
way  in  which  it  handles  unfair  labor  practice  cases.  Since  the  delega- 
tion to  the  Regional  Directors  in  1961,  representation  cases  come  to 
the  Board  in  the  form  of  a  request  for  review  of  a  Regional  Director's 
dismissal  of  a  petition,  a  ruling  made  before  an  election,  or  a  ruling  on 
an  objection  to  an  election.  The  criteria  for  granting  review  are  set 
forth  in  the  Board's  Rules  and  Regulations,^*  The  requests  for  reviews 
are  handled  by  a  special  unit  of  about  ten  attorneys  drawn  from  the 
staffs  of  all  five  Board  members.  Each  request  for  review  is  studied 
carefully  by  a  legal  assistant  and  a  supervisor,  and  an  oral  presentation 
is  made  to  a  three-man  panel  which  decides  whether  or  not  to  grant 
review.  This  panel  is  composed  of  one  Board  member  and  two  senior 
attorneys,  one  each  from  the  staffs  of  two  other  Board  members.  The 
Board  members  rotate  this  assignment  every  tw^o  months.  The  head  of 
the  unit  notifies  the  Board  member  when  he  has  a  group  of  cases  ready 
for  reporting,  and  the  panel  meets  every  two  or  thi'ee  aftei-noons  a 
week  at  the  convenience  of  the  Board  member.  The  cases  are  analyzed 
and  discussed  as  thoroughly  as  the  issues  warrant.  I  have  seen  half 
a  dozen  people  spend  an  hour  on  the  supervisory  status  of  a  single 
individual,  where  it  was  crucial  to  the  outcome  of  an  election.  In  about 

"  U.S.  Code  CoNr..  &  Ad.  News,  87th  Con?.,  1st  Sess.  1360  (1961). 
"29  C.F.R.  §  102.67(c)   (1967). 
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six  out  of  seven  cases  review  is  denied,  thus  leaving  the  I^eiiional 
Director's  ruling  in  effect.*^  In  the  cases  where  review  is  gran.ted,  the 
case  will  normally  go  either  to  a  panel  or  directly  to  the  Board.  From 
there  on,  the  procedure  is  similar  to  imfair  labor  practice  cases  excejit 
that  tlie  legal  n.icmo  will  not  be  as  exliaustive.  and  the  case  will  reach 
the  agenda  sooner.  Although  the  representation  case  work  of  the 
Board  is  not  as  dramatic  and  newsworthy  as  the  unfair  labor  practice 
work,  many  people  consider  it  n:iore  important  in  a  practical  or  bread 
and  butter  sense. 

E.  Some  aspects  of  Board  decision-making 

Decision-making  at  the  Board  level  is  highly  personalized.  Each 
Board  member  is  briefed  on  everj^  case  on  his  jianel  agenda  or  the 
Board  agenda  by  his  Chief  Counsel  and  one  or  more  staff  attorneys 
who  have  studied  the  case.  In  most  instances,  the  Board  memboi-s  will 
read  the  trial  examiner's  decision,  the  briefs,  and  the  legal  memo- 
randum. At  the  Board  agenda  most  of  the  discussion  and  argumenta- 
tion is  carried  on  by  the  Board  members  themselves,  although  the 
Chief  Counsels,  the  Solicitor,  and  the  Executive  Secretary  also  enter 
the  discussion.  There  is  no  doubt  that  Chief  Justice  Hughes'  require- 
ment that  "he  who  decides  must  hear"  is  fully  respected  at  the  Board. 

The  practice  of  the  Board  for  many  years  has  been  to  hear  oral 
arguments  only  rarely.  I  believe  I  am  i-ight  that  Excelsior  TJndcr- 
^oear'^^'  and  the  section  8(a)  (5)  compensatory  remedy  cases  this  past 
July  are  the  only  oral  arguments  the  Board  has  had  in  the  past  two 
years.  The  labor  bar  would  like  to  have  more  cases  argued  orally,  but 
the  Board's  feeling  is  that  its  case  load  is  so  heavy  that  there  is  not 
time.  The  Board  is  correct,  given  the  existing  decisional  process.  Oiie 
of  the  beneficial  byproducts  of  streamlining  Board  procedures  would 
be  that  moi'e  frequent  oi'al  arguments  would  be  possible. 

In  important  cases,  the  Board  frequently  solicits  interested  groups 
to  submit  amicus  briefs  on  important  questions.  This  was  done  in 
M cdUnckrocU  Ghemical^^'''  and  is  a  very  useful  aid  to  fully  informed 
decision  making.  The  Board  has  been  criticized  for  relying  solely  on 
adjudication  and  for  not  using  its  rule-making  power  in  certain  areas.^^ 
However,  the  critics  are  not  very  persuasive,  and  the  Board  seems 
eminently  sound  in  its  approach. 

Certain  Board  practices  in  deciding  cases  are  undesirable.  Two  of 
these  result  in  concealing  division  or  dissent  on  the  Board.  In  a  panel 
decision,  sometimes  a  Board  member  avIio  does  not  agree  with  his 
two  colleagues  will  get  another  Board  member  who  does  agree  to 
substitute  for  him  on  that  panel,  so  that  the  case  may  be  decidecl 
unanimously.  If  the  point  of  clisagreenient  is  very  important,  how- 
ever, the  case  will  probably  be  taken  to  the  full  Board.  Sometimes, 
after  all  five  Board  members  have  considered  a  case  and  there  is  a 
division,  the  dissenting  Board  member  will  simply  not  j^articipate, 
and  the  decision  will  be  issued  as  thougli  only  four  members  had 
participated.  Occasionally,  two  dissenters  will  not  participate  and 

*"  In  fiscal  1966  the  regional  directors  issued  1.828  decisions  in  contested  cases.  The  Board 
received  427  requests  for  review.  It  granted  57  of  the  requests.  31  NLRB  Ann.  Kep.  15. 
(11106). 

^«  156  N.L.R.B.  No.  111.  61  L.R.R.M.  1217  (1960). 

"'  162  N.L.K.B.  No.  48,  64  L.R.R.M.  1011  (1966). 

■**  See,  e.q..  Peck,  The  Atronhied  Rule-Making  Powers  of  the  National  Lahor  Relations 
Board   70  YALE  L.J.  729  (19G1). 
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the  case  -will  issue  as  a  paiieldecision.  This  may  happen  if  the  point 
of  disagreement  is  not  of  basic  importance,  or  if  the  Board  niemlDer 
thinks  the  case  is  not  a  good  vehicle  to  express  his  separate  view.  But 
whatever  the  reason,  these  substitutions  and  abstentions  gixe  a  false 
appearance  of  unanimity  to  the  decision.  Occasionally  the  Board 
decides  a  representation  case  question  but  does  not  write  an  opinion 
or  publish  the  action  taken  in  the  official  Board  decisions.  The  labor 
bar  has  sharply  protested  against  this  practice  ^^  with  complete  justi- 
fication. During  my  year  at  the  Board  it  was  never  clear  just  what 
criteria,  if  any,  determined  when  a  decision  was  not  to  be  published. 

F.  Board  remedies 

Throughout  its  lifetime  the  Board  has  demonstrated  a  marked  will- 
ingness to  keep  its  clecisioiial  and  doctrinal  output  abreast  of  the 
times,  more  so  than  almost  any  other  federal  agency.  It  has  made  a 
conscious  effort  to  modify  old  law  and  make  such  ne^v  law  as  is  nec- 
essary to  keep  the  statute  responsive  to  constantly  changing  problems 
and  newly  emergino;  needs.  The  Board  has  done  this  in  both  unfair 
labor  practice  cases  and  in  representation  cases. 

The  Board  has  kept  the  law  up  to  date  more  boldly  and  with  more 
imagination  in  matters  of  substantive  law  than  it  has  in  the  area  of 
remedies.  The  unions  have  been  complaining  for  years  that  Board 
remedies  are  inadequate  to  redress  section  8(a)(1),  (3),  and  (5) 
violations.^^  The  consensus  at  the  Board  is  that  there  is  much  merit 
in  the  unions'  complaint.  The  Board  has  made  modest  responses  to 
tlie  problem  such  as  adding  interest  to  a  back  pay  award,  rewriting 
the  posted  notice  to  make  it  comprehensible,  requiring  wider  and  more 
public  promulgation  of  the  cease  and  desist  order,  and  enabling  a 
union  wdiich  loses  an  election  to  go  for  a  bai'gaining  order  through 
sections  8(a)  (1)  and  8(a)  (5)  proceedings.^^ 

However,  all  of  these  remedies,  except  the  last,  are  pretty  innocu- 
ous. The  Board  has  not  yet  adopted  any  of  the  tougher  remedies  which 
have  been  urged  both  in  and  out  of  the  agency,  such  as  a  bargaining- 
order  wliere  egregious  section  8(a)(1)  violations  have  prevented  a 
union  from  attaining  majority  status,  or  an  order  requiring  repay- 
ment of  financial  losses,  in  addition  to  wages,  directly  attributable  to 
a  section  8(a)  (3)  discharge.  Pending  at  the  present  time  is  a  group 
of  cases  in  which  trial  examiners  have  ordered  compensation  under 
contract  terms  which  presumabl,y  would  have  been  negotiated  if  the 
em]:)lo3'er  had  not  violated  section  8(a)(5).  The  Board  considered 
this  question  important  enough  to  have  oral  arguments  and  amicus 
appearances. 

Board  orders,  of  course,  are  reviewable  in  the  courts,  and  the  law 
on  the  question  of  the  Board's  power  is  quite  clear.  Remedial  orders 
are  all  right  but  penal  orders  are  bad.''-  These  labels  mean  that  the 
Board  may  go  very  far  in  its  orders,  but  not  too  far.  How  far  is  too 
far  is  detennined  on  a  case-by-case  basis.  Up  to  now,  the  Board  has 
taken  a  fairly  restricted  view  of  its  remedial  authority-,  but  e\en 

^'■>  See  Keport  or  the  ABA  CoMnr.  ox  I'ractice  and  PRocEDtKE  TTn'deu  the  Xatioxal 
Labor  Relations  Act,  Sectiox  of  Labor  Relations  Law,  Procuam  of  the  1967  An.ntal 
Meeting  70-71. 

■""  Emplovprs.  on  the  other  liand.  are  fairly  well  protected  by  §  10(1)  Injunctions.  Labor- 
Management  Relations  Act  (Taft-Hartley  Act)    §  10(1),  29  U.S.C.  §  160(1)    (1964). 

-12.9U.S.C.  §§  loS(a)   (1)  &  (.5)   (1904). 

'•-  See,  e.fj;  NLRB  v.  Seven-up  Bottling  Co.,  344  U.S.  344.  346  (1953). 
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so  it  has  been  reversed  on  several  occasions."  Since  no  agency  likes 
to  be  reversed,  it  -^onld  be  surprising  if  tlie  Board  does  anything  very 
dramatic  in  the  area  of  remedies.  However,  if  the  Board  believes  its 
existing  remedies  are  inadequate,  it  should  devise  and  issue  new 
ones  which  it  thinks  would  be  more  effective,  and  then  let  the  courts 
decide  if  the  Board  has  gone  too  far.  Hearings  were  held  in  the  House 
of  Representatives  this  summer  on  tlie  need  for  stronger  Board  reme- 
dies, and  bills  have  been  introduced,^"*  but  none  of  them  has  much 
chance  of  passing. 

G.  Per  se  v.  ad  hoc 

A  frequent  criticism  of  Board  decisions  is  tliat  there  is  not  enough 
certainty  in  Board  law  and  that  the  Board  renders  too  many  *'ad  hoc*' 
decisions.  This  is  such  an  unsophisticated  observation  that  one  is  al- 
ways surprised  to  hear  it  from  lawyers.  It  igiiores  the  fact  that  there 
is  a  huge  corpus  of  Board  law,  much  of  it  almost  as  old  as  the  Wag- 
ner Act,  which  is  as  settled  and  stabh>.  as  law  ever  can  be.  It  is 
because  there  is  so  much  settled  law  that  over  ninety  per  cent  of  tlie 
unfair  labor  practice  charges  are  withdrawn,°^  dismissed,  settled,  or 
adjusted  without  issuance  of  a  complaint,  and  that  over  seventy  per 
cent  of  Board  elections  are  by  consent.^'^  Bearing  in  mind  the  trial 
examiners'  decisions  to  which  no  exceptions  are  taken,  and  the  short- 
form  affirmances,  only  about  three  per  (.'ent  of  the  cases  reach  the 
Board.  These  cases  are  there  because  they  involve  novel  or  difficult 
factual  situations,  competing  or  conflicting  lines  of  authority,  or  per- 
haps are  even  cases  of  first  impression.  They  require  a  judgment  on 
how  to  interpret  the  facts,  what  doctrines  to  invoke,  and  iiow  to  apply 
them.  What  is  involved  is  an  exercise  of  judgment  where  choice  is 
necessary.  This  judgment,  by  the  very  nature  of  the  case,  must  be  a 
particularized  one.  In  past  years  the  Board  was  reversed  by  the  Su- 
preme Court  in  several  cases  for  applying  a  "per  se''  approach."^^ 
Xaturally,  the  Board  has  responded  by  avoiding  rigidity  and  inflexi- 
bility in  other  areas.  The  Board  is  no  more  guilty  of  "ad  hocking'' 
than  any  appellate  court,  but,  illusory  as  it  is,  the  demand  for  obso- 
lute  and  complete  certainty  is  still  heard. 

H.  Policy  decisions 

Another  common  criticism  of  the  Board  is  that  it  is  improperly 
engaged  in  making  policy  decisions  instead  of  just  applying  the  law. 
The  short  answer  is  that  of  course  the  Board  makes  policy  decisions 
but  that  there  is  nothing  improper  or  even  unusual  in  its  doing  so. 
It  is,  in  fact,  the  Board's  duty  to  make  policy  decisions.  xA.s  noted, 
the  cases  which  reach  the  Board  are  not  cut  and  dried,  and  the  deci- 
sion cannot  be  made  by  mechanical  application  of  rigid  rules.  There 
is  an  inevitable  area  of  discretion  in  determining  how  the  statute  or 
the  case  law  should  be  interpreted  or  applied  to  an  infinite  variety  of 
factual  situations.  Within  this  area  of  discretion,  decision-making 
has  to  tuni  on  jiolicy  considerations.  At  this  level,  law  and  policy  are 
inseparable.  Law  is  policy,  promulgated  through  the  form  of  a  case 

''■■^f^ec,  e.g..  Local  60,  United  Bhd.  of  Carppnters  v.  XLRB,  .365  U.S.  651  (1901)  ;  Consoli- 
dated Edison  Co.  v.  XLRH.  .30.5  U.S.  197,  2:-!5-3G  (103S). 

'-*  See.  e.g..  H.R.  Rep.  No.  11725,  OQth  Cong.,  1st  Se.ss.  (1907). 

s=  .31  NLRB  A.NN.  Rep.  10  (190G). 

=8  Id.  at  19. 

5'  &ee,  e.g..  Local  357,  International  Bhd.  of  Teamsters  v.  XLRB,  305  U.S.  GG7  (1901). 
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decision.  In  this  respect  the  Board  is  no  different  from  any  high-level 
decision-making  body,  whetlier  it  bo  a  state's  highest  court  or  the 
United  States  Supreme  Court."^ 

/.  fitare  decisis 

Another  related  criticism,  frequently  heard,  is  that  the  Board  has  too 
little  regard  for  the  doctrine  of  stare  decisis.'^  Speaking  of  law  gen- 
erally, stare  decisis  has  never  been  an  inflexible  rule  but  has  always 
yielded  to  later  judgment  when  reexamination  in  the  light  of  new^ 
conditions  indicates  that  the  law  is  not  adequately  responsive  to  con- 
temporary needs  and  problems.  As  an  old  couplet  has  it,  "Laws,  like 
men,  to  time  must  bow;  then  was  then,  but  now  is  now."  Fortunately 
for  society  that  philosophy  has  prevailed  over  the  idea  expressed  in 
another  old  couplet- — '"Come  weal  or  come  woe,  the  status  is  quo."  It  is 
not  surprising  that  in  a  period  of  dynamic  transition  stare  decisis 
should  have  less  relevance  and  binding  eifect  than  ever  befoi-o.  "With 
every  other  institution  in  societv  undergoing  dramatic  evolution,  how 
can  law  be  expected  to  stand  still  'I  Labor  law  is  certainly  not  insulated 
from  the  effects  of  economic  and  industrial  change.  The  Board  would 
be  remiss  in  its  duty  if  it  did  not  seek  to  keep  Board  law  abreast  of  the 
times,  for  the  law  not  only  must  reflect,  but  must  also  influence  the 
direction  and  the  pact  of  change. 

J.  Political  and  oilier  noiilegal  factors 

Changes  in  Board  law,  however,  reflect  not  only  economic  and  indus- 
trial forces,  but  also  political  forces.  Board  members  are  appointed  by 
the  President  for  five-year  terms,*^"  and  the  identity  of  the  appointees  is 
inevitably  determined  by  the  labor  policy  of  the  administration  and 
the  relative  influence  that  competing  labor  and  management  groups 
can  exert  at  the  White  House.  These  factors  have  produced  the  phe- 
nomena of  an  EisenhoAver  Board,  which  from  1953  to  1961  overturned 
much  important  Board  law  established  before  1953,  and  since  1961  a 
Kennedy-Johnson  Board,  which  has  in  many  vital  areas  restored  the 
pre-1953  law  and  in  other  areas  has  gone  oil  in  new  directions  of  its 
own.  This  is  not  to  suggest  any  impropriety.  Board  membei-s  have  an 
allowable  area  of  discretion  in  deciding  cases,  and  their  choice  is  based 
largely  on  policy  considerations.  The  discretion  can  be  exercised  and 
the  choice  can  be  legitimately  made  in  favor  of  employers  or  of  unions, 
depending  on  the  composition  of  the  Board. 

Many  persons  feel  quite  strongly  that  the  term  of  Board  members 
should  be  lengthened  to  ten  or  even  fifteen  years.  Longer  terms,  it  is 
argued,  would  insulate  changes  in  Board  law  from  political  influences 
without  precluding  i-esponse  to  economic  and  industrial  factors. 
Longer  terms  would  also  minimize  the  unseemly  solicitation  of  politi- 
cal support  which  frequently  occurs  in  the  last  year  of  a  Board  mem- 
ber's term.  On  the  other  hand,  many  persons  believe  that  the  winds  of 
political  cliange  should  blow  also  in  the  corridors  of  the  Board.  Con- 
gress so  far  has  not  seen  fit  to  lengthen  the  terms  of  Board  members, 

^^  See  Summers.  Politics,  Police-Making  and  the  NTjRB,  6  SYRACrsE  L.  Rev.  ft.T  (19.")4). 
A  refurrent  recommendation  designed  to  eliminate  this  polic.v-making  is  to  abolish  the 
Board  and  turn  its  jurisdiction  over  to  a  labor  court.  The  unsoundness  of  this  approncli  is 
.nmply  demonstrated  in  Leedom,  Jufliciali,~iiig  lite  Ail iiii)tistiatiie  Proce.is:  Can  Labels 
Really  Change  Facts  f,  ?,  S.D.L.  Rev.  1  (1958). 

°^  See,  e.q.,  Browne,  supra  note  59.  at  67. 

""Labor-Management  Relations  Act  (Taft-Hartley  Act)   §  ?.2.  29  T.S.C.  §  153(a)    (1904). 
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altlioiio-h  in  other  agencies  it  has  provided  for  longer  terms.''^  So  long 
as  Board  members  have  live-year  terms,  this  flip-flop  characteristic  in 
Board  lav\'  whenever  a  new  administration  comes  into  power  will  con- 
tinne.  To  me  it  seems  a  little  unfair  to  lay  the  blame  for  it  on  the 
members  of  the  Board  themselves  whether  in  the  1950's  or  in  the  1960's. 

Under  the  Wagner  Act  the  Board  had  only  three  members/'-  but  the 
membei-sliip  was  increased  to  five  in  1947.*'^  A  current  suggestion  is 
that  the  size  of  the  Board  be  increased  to  seven  or  nine,  the  thought 
being  that  the  increasing  case  load  could  be  handled  more  expedi- 
tiously. The  best  answer  to  this  problem,  as  indicated  above,  is  reform 
in  the^  decision-making  process.  If  this  were  done,  there  would  be  no 
great  advantage  to  having  a  larger  Board.  The  nature  of  the  agency 
and  its  institutional  characteristics  would  inevitably  undergo  many 
alterations  not  possible  to  predict.  However,  there  is  no  magic  in  the 
number  five;  other  federal  regulatory  and  adjudicative  agencies  have 
more  than  five  members,  so  there  is  no  reason  why  Congress  should 
not  reexamine  the  question.*^* 

Since  the  enactment  of  the  Wagner  Act,  a  total  of  twenty-five 
persons  have  been  members  of  the  Board.  The  average  length  of 
service  is  about  five  and  one-half  years.  Ten  of  the  twenty-five  have 
served  loss  than  a  full  term.  Eight,  including  three  on  the  present 
Board — ]McCulloch,  Fanning  and  Brown — have  been  appointed  for 
second  terms.  John  Fanning  is  the  only  Board  member  ever  appointed 
by  both  a  Eepublican  and  a  Democratic  President  and  is  the  first 
third-termer  in  Board  history. 

A  point  frequently  overlooked  is  that,  even  if  politics  could  be 
removed  from  Board  apointments,  it  would  still  be  difficult  to  find 
men  of  ability  who  are  both  knowledgeable  and  impartial.  Knowledge 
in  labor  hnv  is  based  on  experience,  and  experience  is  usually  ac- 
quired on  either  the  company  or  the  union  side  of  the  table.  A  built-in 
set  of  predilections  certainly  may  affect  decision-making,  although 
some  past  Board  members  who  were  predicted  to  be  employer  or  union 
oriented  fooled  everybody  after  they  were  appointed.  One  way  to 
deal  witli  this  problem  is  to  appoint  someone  who  has  had  no  experi- 
ence in  tlie  field  and  therefore,  presumably,  has  no  biases.  Boyd 
Leedom  says  that  Avhen  he  came  to  the  Board  from  the  Supreme 
Court  of  South  Dakota  he  knew  so  little  about  labor  law  that  when 
asked  his  opinion  of  the  Taft-Hartley  bill  his  reply  was  that  if  we 
owed  it  we  ought  to  pay  it.  He  learned  from  scratch,  became  a  fine 
Board  member,  and  is  today  one  of  the  best  trial  examiners.  In  the 
"Wagner  Act  days  several  Board  members,  including  the  first  chair- 
man, Warren  ]Madden,  were  drawn  from  the  academic  world.  Over 
the  years,  Board  members  have  come  from  varying  occupational 
backgrounds.  Several  have  heen  economists,  two  were  members  of 
Congress,  one  was  a  naval  officer,  one  was  an  industrialist,  and  one 
Avas  a  ])rinter. 

'>!  Tlip  nipwhf^rs  of  thp  Foflornl  ronimnnirTitions  Conmiission.  47  U.S.C.  §  154  Q9<14),  tlip 
Fprlernl  Trndp  Coniinissinn.  15  U.S.C.  §  41  a9fi4),  and  tlip  Interstate  Commerce  Commission, 
49  TT  s  r.  S  11   n904V  nil  spi-vp  spvrn  vp-iv  tprnis. 

''•^Xntional  Labor  Rolations  A^t.  ch.  372.  §  3.  49  Stat.  449,  451  (19?,5>. 

•^"Lahor-Manajrpmpnt  Relations  Act  (Taft-Hartley  Act),  ch.  120  §3.  fil  Stat.  130,  139 
(1947). 

'■•'  Someone  recently  snffsrestpcl  that  the  size  of  the  Board  be  incrpnsed  by  one,  the  sixt'i 
member  to  he  a  psychiatrist  for  the  other  five,  but  I  assume,  without  being  positive,  that 
this  was  facetious." 
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In  recent  years  the  practice  has  been  to  api)oint  government  ofiicials. 
Among  present  Board  members,  Frank  ]McCuiloch  was  administrative 
assistant  to  Senator  Paul  DougLns;  John  Fanning  is  a  career  gov- 
ernment lawyer;  Gerald  Brown  has  been  witli  the  Boa,rd  since  1942 
and  was  regional  director  in  San  Francisco  I'or  fourteen  years; 
Howard  Jenkins  was  a  top  lawyer  in  the  Bailor  Department,  and  for  a 
brief  period  a  law  professor;  Sam  Zagoria  was\^dministrative  as- 
sistant to  Senator  Clifford  Case  for  ten'^years  and  before  tliat  was  a 
l)rize-winning  newspaperman  on  tJie  Waahhuiton  Post.  So  far  as 
ability  is  concerned,  I  doubt  there  has  been  a  stronger  Board  in  the 
history  of  the  agencj'.  Unlike  some  otlier  agencies,  there  has  never 
been  any  scandal  at  the  Board  because  of  imp^-oper  ex  parte  influence, 
and  no  one  in  the  agency  has  been  accused  of  being  a  Communist  since 
the  Wagner  Act  days. 

More  than  one-third  of  the  twenty-five  members  who  have  sat  on 
tlie  Board  liave  been  nonlawj^ers.  A  suggestion  was  recently  made  in 
tlie  Labor  Law  Section  of  the  American  Bar  Association  that  the 
President  be  requested  to  appoint  only  lawyers  to  the  Board.'^^  This 
is  a  poor  idea.  The  board  is  amply  staffed  with  highly  skilled  legal 
talent.  It  is  doubtful  that  you  could  assemble  any  group  which  would 
have  more  purely  legal  knowledge  of  the  National  Labor  Eclatioiis 
Act  and  the  thousands  of  decisions  rendered  under  it  than  the  top 
three  lawyers  on  the  staffs  of  each  of  the  five  Board  members.  The 
caliber  of  the  supporting  staffs,  with  only  a  few  exceptions,  range 
from  adequate  to  excellant. 

However,  Board  members  need  something  more  than  legal  ability ; 
they  need  a  sense  of  the  practical,  the  economic,  and  even  the  political 
consequences  of  their  decisions.  This  is  not  a  quality  attained  by  read- 
ing opinio]is.  There  is  much  truth  to  the  old  saying  that  the  law 
sharpens  the  mind  by  narrowing  it.  At  more  than  one  Board  meeting 
last  year  when  the  legalese  was  knee-deep  and  the  air  was  filled  with 
colliding  cases,  Gerald  BroAvn  and  Sam  Zagoria  brought  the  matter 
into  truer  focus  by  raising  practical  nonlegal  considerations.  Law  is 
too  important  to  leave  it  solely  to  the  lawyei's,  and  it  would  l)e  a  great 
misfortune  if  the  Board  were  deprived  of  the  experience  and  wisdom 
of  men  like  Brown  and  Zagoria  simply  because  they  do  not  have  a  law 
deofree. 

The  Board  needs  all  the  insight  it  can  muster  to  evaluate  the  ]:)rac- 
tical  consequences  of  its  decisions,  for  it  lacks  the  personnel  and  re- 
sources to  ascertain  by  research  and  in\-esti£ratiou  the  im]^a<"t  which 
its  decisions  have  on  labor  relations  and  on  the  economy  general  1  v. "^"^ 
This  was  not  always  the  case.  Prior  to  1047  the  Board  had  an  Eco- 
nomics Division  which  did  attempt  to  compile  the  economic  data 
relevant  to  decision-making  and  impact  analysis.  In  1947  Congress. 
]iavin.o-  been  led  to  believe  that  the  Board's  chief  economist  was  an 
American  Rasputin.®'  put  a  provision  in  section  4(a)  which  prohibits 
the  Board  from  employing  persons  for  the  purnose  of  economic  analy- 
sis.*'^ Research  dwindled  away  to  nothijig  until  19r4  when  the  Board 

'■•■"'  fief  Rfiport  of  thk  AV,\  roMJTiTTEE  ox  Phactice  axd  PRorEnrRE  rXDER  THE  Xatioxal 
Labor  Ret.atioxr  Att,  xurira  note  -if*.  Rt  71. 

""  Srp  Samoff    Research  on  the  Results  and  Tinnnrf  of  XLRB  Decisions,  8  Lah.  L..T.  2^,5 

<'■' S!ee  arncrotl'i  Iy'"oiST,»TivE  History  of  the  Labor-Maxaoemext  Relatioxs  Act  cif 
in^T    ,nt4Pn    I'^rif!    1577   n04<^). 

""  Lnbor-Manafroment  Relations  Act  (Taft-Hartley  Act),  cli.  120.  g  4(a).  61  Stat.  l.'^O.  130 
(1947). 
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created  an  Oj^erations  and  Analysis  Section  which  has  a  chief,  two 
professionals,  and  one  clerical.  Research  possibilities  are  limited  to 
study  of  case  files,  statistical  reports,  and  data  obtained  from  the 
regions.  Within  its  limitations,  the  Section  has  produced  many  useful 
studies.  Outside  the  agency,  most  of  the  studies  of  Board  decisions 
consist  of  case  and  doctrinal  analysis  in  the  law  reviews.  Only  a  few 
studies  have  been  made  of  the  actual  impact  and  effect  of  Board  de- 
cisions.'^'^ One  source  the  Board  does  have — feedback  from  companies 
and  unions — is  not  alwaj's  reliable  because  too  often  it  involves  mere 
polemical  special  pleading.  Congress  could  do  everyone  a  good  turn  if 
it  Mould  remove  the  know-nothing  prohibition  of  economic  analysis. 

K.  Charge  of  pro-union  Mas 

Without  a  doubt  the  most  frequent  and  usually  critical  observa- 
tion made  about  the  Board  is  that  it  is  biased  in  favor  of  labor  to  the 
point  of  being  a  union  partisan.  Within  the  agency  these  charges  are 
rebutted  by  assertions  that  the  figures  simply  do  not  support  the  ac- 
cusations. The  Board  finds  violations  in  about  eighty  per  cent  of  its 
unfair  labor  practice  cases.  This  is  true  of  cases  brought  by  employers 
as  well  as  of  cases  brought  by  uni(ms,  and  it  was  just  as  true  under  the 
Eisenliower  Board  as  it  is  true  today.  Employer  unfair  labor  prac- 
tices are  more  visible  since  there  are  more  of  them,  comprising  about 
seventy-five  per  cent  of  the  total.  Board  decisions  are  subject  to  judicial 
review,  and  consistently  over  the  years  the  courts  of  appeals  have 
enforced  Board  decisions  in  full  or  in  part  in  eighty  per  cent  of  the 
cases.'"  Last  term  the  Board  had  six  cases  before  the  Supreme  Court 
and  Avon  them  all.  Furthermore,  the  Board  has  a  duty  to  implement 
the  fundamental  purposes  of  the  statute  which  are  to  encourage  union- 
ism and  collective  bargaining.  To  the  extent  that  the  Board  really  is 
pro-union,  it  is  because  the  statute  makes  it  so. 

Certainly  the  Board  is  not  pro-union  in  any  invidious  or  oppro- 
brious sense.  There  is  no  wilful  and  conscious  flouting  of  the  lan- 
guage of  tlie  statute  or  the  legislative  history  where  they  are  clear  and 
unambiguous.  There  is  no  disregard  of  the  record  in  the  case  and  no 
conscious  distortion  of  the  facts  or  the  law.  If  the  charge  of  pro- 
unionism  goes  to  the  integrity  of  the  Board  members,  then  it  simply 
is  not  true. 

There  is  a  sense,  however,  in  which  I  think  that  the  Board  may 
fairly  be  said  to  be  pro-union.  I  believe  that  all  five  members  have  a 
common  belief  that  the  spread  of  unionism  and  collective  bargaining 
is  "A  Good  Thing"  and  therefore,  that  they  want  to  give  assistance 
and  encouragement  through  their  decisions  to  the  extent  that  it  can 
faiiiv  be  done.  This  general  philosophy  has  its  impact  on  decision- 
making at  crucial  stages — where  the  facts  in  the  case  are  open  to  more 
than  one  interpretation,  where  two  or  more  provisions  of  the  statute 
collide  r.Jid  must  be  accommodated,  where  there  are  different  lines  of 
autho7-ity  which  will  lead  to  different  results,  or  where  there  is  no  law 
to  fit  tlic  case  and  creativity  is  required.  In  all  of  these  discretionary 

<^^  firp  V  Ross  The  Labor  Law  ix  Action  :  An  Analysis  of  the  AnMiNisTRATivE  Proc- 
ess TTNT.ER  THE  Taft-Hartley  Act  (1966)  ;  Snmofr.  The  Impact  of  Tnft-Tfartlev  Joh  D)S- 
rrimii-'fifion  Virfnries,  4  Ixhustrial  Relations  77  (May,  19651  :  Samoff.  Taft-Hartley  Joh 
DiiiC>-)mina*iov  Vicfo'-ie^.  17  Lab.  L.J.  643  (19fi6>  ;  Aspin.  A  Stiuiy  of  RpinstntPnPiit  T  iirter 
tlip  Nntionnl  T,alior  RplntioTis  Act  (nn"nblished  rtissertation,  Dopartiiieiit  of  Economics, 
Mnssachnspr«  Institute  of  Tecbnolocrv  1966K 

■"  !<er  ?,1  XLRB  Ann.  Rep.  222  (1066)   (Talile  19  for  fiscal  1966). 
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situations  a  pliilosopliy  friendly  to  unionism  may  tip  the  decision  one 
way  ratlier  than  the  other. 

For  example,  in  the  area  of  unit  determination,  this  philosophy  has 
led  the  Board  to  facilitate  unionization  of  white  collar  workers  and 
top  agency  people  will  concede  that  extent  of  organization  is  a  more 
important  factor  tlian  ever  before.  This  philosophy  is  leading  the 
Board  to  reexamine  its  jurisdictional  policies,  and  the  result  may 
well  l)e  an  extension  of  its  jurisdiction  to  businesses  heretofore  ex- 
cluded."^ In  the  area  of  employer  speech,  this  philosophy  results  in 
decisions  which  in  my  opinion  are  too  restrictive.  A  leading  union 
attorney  told  me  that  the  unions  are  getting  more  favorable  decisions 
from  the  Board  today  than  at  any  time  since  the  Board's  inception. 

I  do  not  want  to  push  the  ])oint  too  far.  I  liaA'e  heard  the  Board 
express  indignation  over  a  trial  examiner's  decision  which  it  thought 
was  biased  in  favor  of  a  union  and,  while  I  am  not  a  union  partisan 
myself,  in  many  instances  I  heard  the  Board  decide  issues  against 
unions  where  I  would  have  gone  the  other  way.  The  philosophy  of 
friendliness  to  imionism  is  not  monolithic  or  all  pervasive.  Board 
meml)ers  have  a  sense  of  fair  play  and  justice  which  can  be  shocked 
by  union  as  well  as  employer  misconduct.  However,  there  is  no  one  on 
the  Board  today  who  instinctively  i-eacts  on  the  basis  of  an  employer- 
oriented  philosophy  as  was  true  of  some  fonner  Board  members. 
Consequently,  the  em])loyer  positions  and  points  of  view  are  not 
articulated  as  fully  and  persuasively  within  the  bosom  of  the  Board — - 
or  for  that  matter  any  where  within  the  agency — as  would  be  desirable. 

L.  Nature  and  ejfect  of  criticism 

Let  me  say  a  few  words  about  the  critics  of  the  Board."-  The 
XLRB  has  been  consigned  to  purgatory  more  frequently  than  all  the 
other  federal  agencies  put  together.  This  has  been  going  on  since  1935, 
l)ut  Board  members  are  sensitive  souls  who,  despite  the  experience  of 
their  predecessors,  still  have  a  human  yearning  to  l)e  loved,  or  at  least 
imderstood,  or  at  the  very  least  respected.  It  saddens  and  disturbs 
t!iem  that  so  much  of  the  criticism  directed  against  them  is  uninformed, 
unfair,  and  irresponsible,  which  of  course  it  is.  In  one  notable  in- 
stance a  former  top  official,  not  a  Board  member,  after  leaving  tlie 
agency  made  a  speech  in  which  he  lambasted  the  Board  in  certain 
particulars.  Afterwards  an  agency  official  said  to  him.  "You  were  in  the 
agency,  you  know  better,  wliy  did  you  say  those  things?"  The  reply 
was,  """Well,  a  lot  of  my  clients  were  in  the  audience  and  I  had  to  say 
what  they  wanted  to  hear.''  Xot  just  lawyers,  but  employer  spokes- 
men, em])loyer-oriented  groups,  publications,  and  commentators  regu- 
larly write  and  speak  of  Board  decisions  i]i  a  way  which  has  to  re- 
flect either  ignorance  or  conscious  distortion.  The  same  thing,  of 
course,  was  true  of  labor  leaders  and  the  labor  press  during  the  days 
of  the  Eisenhower  Board. 

Such  methods  of  persuasion  and  influence  are  inhei-ent  in  our 
democratic  system  which  rests  on  freedom  of  speech.  Rationality  is 
a  quality  notably  absent  from  much  of  our  political  discourse  and  also, 
I  might  add,  from  pre-election  campaigns  under  the  Board's  so-called 
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'iaboratorY  conditions."'  By  and  large  Board  members  accepted  this 
kind  of  criticism  as  one  of  tlie  crosses  wliicli  goes  with  tlie  job.  Bat 
they  still  wince  when  one  of  their  decisions  is  twisted  and  vrarped  and 
ridiculed  in  an  editorial  which  reads  as  though  it  had  been  written 
by  a  common  scold.  Criticisms  of  this  nature  may  be  made  simply  to 
"keep  the  Board  on  its  toes"  or  to  keep  the  Boar<l  from  '"going  too  far." 
It  is  commonly  believed  in  Washington  tliat  Board  nrembers  are 
highly  sensitive  to  this  kind  of  criticism  from  certain  sources,  however 
irrational  it  might  be,  and  that  it  has  some  degree  of  eiroct,  intangible 
and  unmeasurable  though  it  may  be,  on  the  l->oard  decisions.  While 
Board  members  are  reconciled  to  carrying  the  cross,  they  very  much 
wish  to  avoid  the  crucifixion. 

J/.  PuhVic  relations 

In  recent  years,  the  Board  has  been  making  a  studied  effort  to  im- 
prove its  relations  with  those  gioups  whicli  are  the  source  of  most 
of  the  slings  and  arrows.  After  bargaining  to  an  impasse  some  years 
ago  with  the  Labor  Law  Section  of  the  ABA,  negotiations  were 
resumed  and  have  res\dted  in  agreement  on  a  numl)er  of  matters 
of  importance  to  the  practitioner.  A  series  of  meetings  between  rejire- 
sentatives  of  the  Board  and  the  National  Association  of  jNIanufac- 
tureis  (NA]M)  in  recent  years  has  not  bi-ouglit  about  any  love  atlair 
I)ut  has  at  least  created  a  respectful  and  cordial  acquaintanceship. 
Wlieji  the  I^oard  celebrated  the  twenty-Hve  millionth  vote  in  B)oard 
elections,  an  unforgettable  cocktail  party  in  the  State  Department 
diplomatic  reception  rooms  was  financed  joint Iv  by  the  NAM  and  the 
AFL-CIO.  Both  W.  P.  (xullander  and  George  ]\Ieany  had  higli 
words  of  praise  for  the  Board,  and  they  stood  together  cutting  up  a 
cake  instead  of  each  other.  But  the  Board  has  had  very  little  success 
in  its  advances  to  the  United  States  Chamber  of  Commerce  which 
still  insists  that  the  Board  should  be  abolished.  If  it  is  true  that  the 
NAM  represets  relatively  larger  companies  whereas  the  Chamber's 
constituency  is  basically  smaller  employers,  then  the  Board's  differejit 
experience  with  the  two  groups  may  indicate  the  source  of  most  of  the 
hard  core  feeling  against  the  Board.  Board  members  also  S[)end  a 
fair  amount  of  time  speaking  to  management  labor  and  professional 
groups  around  the  country.  Althougli  they  have  been  criticized  for 
thus  diverting  their  energies  from  deciding  cases,'^  this  activity  is  im- 
portant in  increasing  understandng  of  the  agency  and  vohnitary 
compliance  wth  the  statute. 

Vr.    FIXAL    I•:^"ALI'ATIO^' 

It  is  difficult  to  know  just  how  to  eA^aluate  the  performance  of  an  ad- 
ministrative agency.  Keal  problems  exist  in  isolating  the  proper  and 
relevant  criteria  foi-  e\aluation,  and  in  assigning  the  proper  weight  to 
each  factor  in  the  overall  judgment.  The  literatui'e  of  the  administra- 
ti\'e  })rocess,  vast  as  it  is,  has  little  to  say  on  the  question.  Obviously, 
there  is  r^o  calculus  that  will  yield  a  definite  result,  but  some  standards 
can  be  identified  vrhich  clearly  are  valid.  Some  of  these  are:  the  fair- 
ness of  the  agency's  ]irocedures,  the  calilx^r  of  its  personnel,  the  clarity 
of  its  decisions  for  the  guidance  of  its  clientele  and  the  courts,  its  suc- 
cess in  keeping  its  substantive  law  in  tune  with  the  times,  and  the  suc- 

'■' The  McKinsey  Report  supra  note  1?,,  at  1091-92,  recognized  this  problem. 
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coss  of  its  decisions  on  appeal.  In  all  these  respects,  the  Board's  record 
is  outstanding.  Other  standards  include :  the  efficiency  of  its  internal 
organization,  the  speed  with  ^yhich  it  is  able  to  give  a  case  thorough 
consideration,  the  efi'ectiveness  of  its  remedies  in  redressing  the  viola- 
tions foinid,  and  public  confidence  in  the  agency's  impartiality.  By 
these  criteria,  the  Board  does  not  measure  up  as  well. 

Perhaps  the  ultimate  standard  is  the  agency's  success  in  cffectuatino- 
tlio  legislative  purposes  and  policies  it  administers.  It  is,  of  course,  dif- 
ficult to  judge  the  Board's  performance  by  such  a  broad  standard. 
Therefore,  in  passing  judgment,  certain  things  should  l^e  kept  in 
mind.  There  is  no  labor  policy  of  the  United  States.  There  are  a  lot. 
of  lal)or  policies,  emanating  from  different  sources — legislative,  execu- 
ti\e.  judicial,  and  private  as  well  as  governmental.  These  ])olicies  arp 
administered  by  a  number  of  ditl'ei-ent  departments,  boards,  commis- 
sions, and  services.  They  are  frequently  inconsistent  or  in  conflict  with 
each  othci-.  The  Board  is  just  one  decision-maker  among  many  in  the 
field  of  labor  law,  performino-  limited  functions  in  limited  areas.  It  is 
an  important  but  independent  factor  exerting  some  unmeasurable  in- 
fluence on  activities  which  are  also  affected  by  numerous  other  legal  and 
nonlegal  forces.  Sometimes  we  Boardwatchers  inflate  the  role  of  the 
Board  and  exaggerate  its  influence  on  labor  relations  and  the  econ- 
omy.'* Perhaps  what  the  counti-y  needs  is  a  I^abor  Code  of  the  United 
States,  on  the  order  of  the  Judicial  Code  or  the  Criminal  Code,  which 
would  synthesize  and  regularize  all  of  the  present  disparate  statutes 
and  policies.  This  might  give  us  more  clarity  of  purpose  and  consis- 
tency of  achievement  than  we  now  have.  But  only  Congress  can  bring 
this  to  pass.  Until  it  happens,  the  Board  still  has  its  job  to  do. 

The  Wagner  Act  was  a  clean  and  simply  written  statute,  with  pur- 
poses that  were  clear  and  internally  consistent.  The  1947  "^  and  1958  '^ 
amendments  were  quite  the  opposite.  Their  purposes  frequently  are 
obscure  and,  even  whore  clear,  they  introduce  conflict  and  tension  with 
othei-  provisions.  They  were  incorporated  in  provisions  which,  in  many 
instances,  may  fairly  be  called  drafting  monstrosities.  I  fully  agree 
that  the  rights  of  employees,  neutral  employers,  and  the  public  should 
be  i^rotected  against  certain  kinds  of  union  conduct.  But  the  way  it  was 
done  created  very  difficult  problems  of  interpretation,  application,  and 
accommodation  which  would  tax  the  resources  of  a  Solomon.  Even 
under  the  origional  Wagner  Act  provisions,  many  of  the  factual  and 
legal  ])roblems  have  become  more  difficult  and  subtler,  and  the  case- 
load always  keeps  increasing.  In  short,  the  task  of  the  Board  in  ef- 
fectuating the  policies  of  the  Act  is  challenging  and  difficult. 

In  1939  Fortune  Magazine  published  a  study  of  the  agency  under  the 
title,  still  popular  after  thirty  years,  "The  G —  D —  Labor  Board."  " 
The  article  noted  that  everybody — Congress,  management,  and  laboi- — 
was  made  at  the  Board.  But  the  conclusion  was  that  most  of  the  criti- 
cism was  unfounded  and  misdirected  and  that  actually  the  Board  was 
doing  a  pretty  good  job.  On  net  balance,  the  Board  still  doe.s  a  pretty 
good  job  today  and  deserves  fewer  brickbats  and  more  bouquets  than 
it  is  going  to  get. 

'^  See  Graham,  How  Effective  is  the  National  Labor  Relations  Board  f,  48  Minn    L 
Rr.v.  1009  (1904). 

"=  Lnbor-Manaffement  Relations  Act   (Taft-Hartley  Act).   01   Stat.  1.^6   (lfl47). 

"8  Labor-Management    Relations    and    Disclosure    Act    (Landrum-Griffin    Act),    73    Stat. 

••  FoKTUNE,  Oct.,  1938,  at  52. 


E.  THE  ERVIN  SUBCOMMITTEE  AND  AFTER 

Since  1968  the  major  cloud  on  the  procedural  horizon  of  the  Board 
has  been  its  case  load.  It  is  increasing  at  an  '•'exponential"  rate.  De- 
spite recommendations  by  nearly  all  critics  for  the  greater  use  of  the 
regulatory  authority  possessed  by  tlie  Board,  the  Board  lias  taken 
only  the  most  tentative  steps  in  this  direction  and  has  continued  to 
express  its  formal  opposition  to  any  departure  from  the  case-by-cas« 
approach.  And  each  year  the  inflow  of  allegations  this  procedure  en- 
courages has  gro^Yn,  and,  despite  heroic  efforts  by  the  Board  to  meet 
the  inflow,  so  has  the  case  load. 

One  early  and  fairly  comprehensive  statement  of  the  procedural 
problems  facing  the  Board,  which  also  recommended  codification  of 
rulings  and  greater  use  of  the  regulatory  power,  both  to  reduce  case 
inflow  and  to  expedite  handling,  appears  as  item  56.  It  has  received 
the  substantial  attention  of  the  Board  itself,  and  is  referred  to  and 
extensively  quoted  in  the  major  two-part  article  by  Dr.  Bernard 
Samoff,  Regional  Director  of  the  Board  in  Region  4,  Philadelphia, 
which  follow  it.  (Items  57  and  58) 

Although  the  question  is  far  from  finally  settled  before  the  courts, 
in  the  case  of  N.L.R.B.  v.  Wy man- Gordon  Go.^  decided  by  the  Supreme 
Court  in  1969,  the  Court  seemed  to  suggest  that  Avhere  agencies  pos- 
sessed both  rule-making  and  adjudicatoi-y  authority  they  were  not 
free  to  use  the  latter  to  the  exclusion  of  the  former,  but  must  make 
use  of  both.  The  witty  and  perceptive  article  by  Professor  Merton  C. 
Bernstein  in  the  Yale  Lata  Journal  of  March,  1970  discusses  the  "cob- 
webs of  the  decision"  and  the  very  unsatisfactory  legal  status  of  the 
problem,  and  its  even  more  unsatisfactory  future  prospects.  (59) 

In  the  Senate,  questions  of  procedural  changes  through  legislation 
have  been  limitect  to  revivals  and  revisions  of  earlier  proposals  to 
transfer  jurisdiction  over  unfair  labor  practice  cases  either  to  Federal 
district  courts  (S.  1320,  in  the  92nd  Congress,  introduced  by  Senator 
Tower  of  Texas)  or  to  establish  a  Labor  Court  to  hear  such  cases 
(S.  552,  introduced  by  Senator  Griffin  of  Michigan).  The  bill  intro- 
duced by  Senator  Tower  has  been  approved  by  the  Subcommittee  on 
the  Separation  of  Powers,  and  is  pending  before  the  Committee  on 
the  Judiciary. 

The  House  Special  Subcommittee  on  Labor  has  held  hearings  on 
another  old  proposal  for  reform  of  the  Board,  H.R.  7152,  introduced 
by  Representative  Frank  Thompson  of  New  Jersey,  which  embodies 
the  substance  of  Reorganization  Plan  No.  5  of  1961.  This  would  give 
broader  powei-s  to  Trial  Examiners  of  the  Board.  H.R.  7152  would, 
in  addition,  make  Board  orders  self-enforcing  and  allow  employees 
discharged  for  exercising  their  rights  under  the  Act  to  participate  in 
union  activities  or  to  refrain  from  such  participation  to  sue  for  triple 
damages. 

(2395) 
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Our  filial  item  (GO)  is  a  reduction  to  writing  from  speeches  of  some 
of  these  legislative  proposals  and  other  housekeeping-  problems  by  the 
present  Chairman  of  the  Board,  Edward  B.  Miller.  They  probably 
reflect  how  the  controversy  over  procedural  questions  appears  from 
the  viewpoint  of  the  Board.  At  a  time  when  Senator  Tower's  bill  (S. 
1320)  to  transfer  jurisdiction  over  unfair  labor  practice  cases  from 
the  Board  to  the  Federal  District  Courts  is  pending  before  the  Senate 
Committee  on  the  Judiciary,  Chairman  Miller's  suggesti,on,  in  sub- 
stance, that  Senator  Griffin's  bill  be  amended  to  create  a  "new  corps 
of  specialized  labor  judges"'  to  consider  such  cases  from  the  present 
corpus  of  Trial  Examiners  of  the  Board  is  certainly  ingenuous. 


56.  (Source:  James  R.  Wason,  in  Hearings  before  the  Subcom- 
mittee on  Separation  of  Powers  of  the  Committee  on  the 
Judiciary,  U.S.  Senate,  90th  Congress,  2d  Session,  March  26,  27 ; 
April  1,  8, 25,  26,  29,  30;  May  10;  June  5, 1968.  Part  2— Appendix) 


THE  NATIONAL  LABOR  RELATIONS  ACT  AND  THE 
NATIONAL  LABOR  RELATIONS  BOARD 

PREPARED  AT  THE  REQUEST  OF  HON.  SAM  J.  ERVIN,  JR.  AND  PION.  EVERETT 

MCKINLEY   DIRKSEN 

(By  James  R,  Wason,  Specialist  in  Labor  Economics  and  Relations, 
Economics  Division,  Leg-islative  Reference  Service,  Library  of 
Congress,  March  22,  1968) 

Introduction 

Jnstice,  to  be  effective,  must  be  both  swift  and  sure.  This,  in  effect, 
was  the  rule  laid  down  in  the  18th  century  by  one  of  the  first  criminolo- 
gists, Cesare  Beccaria : 

"The  more  immediately  after  the  commission  of  a  crime,  a  punish- 
ment is  inflicted,  the  more  just  and  useful  it  will  be." 

"Crimes  are  more  effectually  prevented  by  the  certainty  than  by  the 
severity  of  punishment." 

The  quotations  are  taken  from  pages  74  and  98  of  the  3rd  edition  of 
an  English  translation  of  his  Essay  on  Crime  and  Punishment,  printed 
in  London  in  1770. 

On  this  score  the  National  Labor  Relations  Act  is  to  be  faulted.  It 
does  not  aff,ord  either  a  sure  guide  to  labor-management  relations  nor 
are  proceedings  under  it  productive  of  swift  justice. 

Such,  at  least,  are  the  conclusions  reached  after  an  extended  con- 
sideration of  the  history  of  the  Act  in  its  various  forms  and  under  its 
various  administrators.  (See  Part  II  below.)  The  problem  is  here 
deliberately  posed,  however,  as  one  concerning  the  National  Labor 
Relations  Act,  not  the  National  Labor  Relations  Board.  There  have 
been  many  Boards.  Some  have  been  accused  of  having  favored  labor 
and  some  management;  none  have  ever  escaped  such  criticism.  But 
as  the  survey  Avill  show,  the  criticism  of  true  bias  has  seldom  been  sus- 
tained. Few  Boards  did  not  in  the  course  of  their  deliberations  sooner 
or  later  experience  criticism  of  bias  from  both  labor  and  management ; 
indeed,  the  responsibilities  of  the  Board  are  such  that  criticism  is  to 
be  expected  of  any  Board  which  is  doing  its  job. 

It  is  not  the  expected  charge  of  bias  which  is  most  significant  to  the 
present  examination  of  the  work  of  the  Board.  Rather,  it  is  the  per- 
sistent underlying  criticisms  which  go  back  to  the  origins  of  the  Act 
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in  the  deliberations  of  tlie  Board's  predecessor  agencies  before  the 
enactment  of  the  Wagner  Act.  (See  Part  III  below.)  First  is  the 
repeated  complaint  that  the  Act  does  not  provide  a  certain  mandate 
for  those  who  are  required  to  conduct  their  atTairs  in  accordance  witli 
its  provisions.  Second,  that  in  administering  the  Act,  the  Board  is  not 
only  uncertain  in  its  deliberations,  but  slow,  and  that  implementation 
of  its  findings  are  so  delayed  that  they  lose  much  of  their  effect. 

There  is,  to  be  sure,  a  degree  of  bias  connected  with  these  underlying 
critical  themes.  That  the  justice  afforded  under  the  Act  is  not  sure 
lias  been  most  frequently  asserted  by  the  spokesmen  for  management. 
That  it  is  delayed,  weak,  and  uncertain  in  its  remedy  has  been  more 
often  claimed  'by  labor.  However,  neither  side  has  ignored  either 
charge.  More  important,  it  is  these  criticisms  of  the  workings  of  the 
law  which  most  concern  us  here  where  the  means  to  the  ends  of  the 
law,  not  the  ends  themselves,  are  our  primary  concern.  How  can  these 
means  be  better  made  to  serve  these  ends  ?  ( See  Part  IV  below. ) 

I.  THE  NATIONAL  LABOR  EELATIONS  ACT  AND  THE  SEPARATION  OF  POWERS 

Before  turning  to  the  history  of  the  Act,  it  may  serve  to  avoid  some 
confusion  to  examine  the  question  of  how  the  question  of  separation  of 
powers  arises  in  the  administration  of  the  Act. 

We  shall  not  go  deeply  into  the  areas  of  constitutional  law  and  legal 
I)hilosophy  involved.  The  doctrine  of  the  separation  of  powers  arises 
under  our  Constitution  primarily  by  the  division  of  responsibility  be- 
tween our  legislative,  executive,  and  judicial  bodies.  However,  the  Con- 
stitution provides  also  for  checks  and  balances — that  is  to  say,  it  makes 
each  branch  of  our  government  the  guardian  of  the  rights  of  citizens 
with  respect  to  the  exercise  of  power  by  each  other  branch,  by  enabling 
each  to  resist,  at  least  to  a  degree,  encroachment  on  its  own  powers. 
Each  checks  the  other. 

Separation  of  powers  can  then  be  seen  as  a  process  of  conflict,  with 
each  branch  at  once  standing  off'  all  other  branches  in  their  assault  on 
its  powers  while  at  the  same  time,  in  that  defense,  encroaching  on  the 
assumed  area  of  responsibility  of  each  other  branch.  Such  an  approach 
is  necessary  if  public  rights  are  to  be  protected ;  each  branch  claims  to 
serve  the  public  interest  by  curbing  each  other  branch,  thus  having  all 
such  encroachments  on  the  public  appear  first  as  threats  to  its  own 
authority.  Then,  in  defending  itself,  each  branch  defends  the  public. 
The  analogy  of  the  principle  expressed  here  to  the  idea  that  out  of 
competition  comes  economic  efficiency  will  appeal  to  any  economist. 
More  generally,  the  biological  principle  of  the  competition  of  individ- 
uals underlying  the  preservation  of  species  will  be  recalled  by  some 
readers. 

Out  of  this  simple  principle  of  the  separation  of  powers  have  arisen 
serious  problems  of  how  complex  problems  of  governmental  regulation 
are  to  be  accomplished  where  more  than  one  branch  of  government  had 
a  role  to  play  in  their  solution.  The  dilemma  has  been  resolved  by  de- 
velopment of  the  concept  of  the  regulatory  commission  to  which  is  dele- 
gated by  Congress  elements  of  the  authority  exercised  by  each  branch 
of  the  government. 

That  the  Congress  has  the  authority  to  make  such  a  delegation  indi- 
cates that,  in  the  allocation  of  governing  power,  Congress  is  supreme. 
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The  corollary  of  possession  of  such  power  of  deleg-ation  is  the  accom- 
panying responsibility  for  the  Congress  to  exercise,  through  the  process 
of  legislative  oversight,  control  over  the  exercise  of  these  delegated 
powers  in  accordance  with  its  intent  in  making  the  delegation. 

The  problems  connected  Avith  the  (vongressionai  oversight  of  the 
members  of  what  has  been  called  the  "headless  fourth  branch"  of  the 
government  are  well  known.  Regulatory  commissions  are  not  subject  to 
effective  executive  supervision.  They  may  be  subject  to  judicial  control, 
but  because  of  their  quasi-judicial  nature,  the  control  may  not  be  as 
objective  as  with  a  more  purely  executive  agency.  A  presumption  of 
judicially  correct  construction  may  inhibit  the  courts.  As  "arms"  of  the 
Congress  and  its  creation,  their  control  devolves  then  more  upon  the 
Congress.  The  ordinary  checks  and  balances  are  not  i)resent  to  the  same 
degree  as  in  the  other  branches  without  such  commissions. 

The  methods  by  which  Congress  may  control  the  regulatory  commis- 
sions are : 

( 1 )  Through  the  power  of  the  Senate  to  reject  nominees  to  the  com- 
missions ; 

(2)  By  prescribing  the  terms  and  qualifications  of  members  and 
limiting  the  authority  of  the  President  to  remove  them ; 

(3)  By  the  annual  review  of  the  actions  of  commissions  during  the 
appropriations  hearings  ; 

(4)  By  amendment  of  the  statutes ;  and 

(5)  By  the  exercise  of  legislative  oversight  by  supervisory  com- 
mittees.^ 

It  is  with  the  last  of  these  that  we  are  here  concerned. 

It  may  surprise  some  to  have  the  National  Labor  Relations  Board 
referred  to  as  a  "regulatory  commission."  However,  it  is  a  regulatory 
commission  and  has  been  considered  to  be  such  since  its  inception.  For 
example,  the  Hoover  Commission  task  force  report  on  Regulatory 
Commissions^  January  1949  ^  lists  it  among  the  ten  independent  regu- 
latory agencies  at  the  time,  together  with  the  Interstate  Commerce 
Commission,  the  Maritime  Commission,  the  Civil  Aeronautics  Board, 
the  Federal  Power  Commission,  the  Federal  Communications  Commis- 
sion, the  Securities  and  Exchange  Commission,  the  Federal  Reserve 
Board,  the  Federal  Trade  Commission,  and  the  Atomic  Energy  Com- 
mission. 

There  were  and  are  other  regulatory  agencies  within  departments, 
such  as  the  Food  and  Drug  Administration  in  the  Department  of 
Health,  Education,  and  Welfare  and  the  Wage  and  Hour  and  Public 
Contracts  Divisions  in  the  Department  of  Labor,  but  these  ten  are  the 
ones  usually  considered  the  independent  regulatory  agencies. 

These  agencies  have  been  set  up  at  different  times  for  differing  pur- 
poses covering  many  areas  of  economic  and  social  activity.  What  they 
have  in  common  is  that  they  have  been  established  by  the  Congress  to 
protect  the  public  interest  and  serve  the  general  welfare.  The  means 
used  to  accomplish  these  ends  has  been  to  delegate  to  each  agency  sub- 
stantial power  to  issue  the  regulations  and  ordere  it  deems  necessary  to 
carry  out  the  provisions  of  the  statute  establishing  the  agency.  Thus, 
Section  6  of  the  Labor  Management  Relations  Act,  1947,  reads  as 
follows : 

1  George  B.  Galloway.  The  Legislative  Process  in  Congress.   New  York,   1953,  p.   87. 

2  Commission  on  the  Organization  of  the  Executive  Branch  of  the  Government.  Task 
Force  Report  on  Regulatory  Commissions.  U.S.   Government  Printing  Office,   1949. 
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"The  Board  sliall  have  authority  from  time  to  time  to  make,  amend, 
and  rescind,  in  the  manner  prescribed  by  the  Administrative  Proce- 
dure Act,  such  rules  and  regulations  as  may  be  necessary  to  carry  out 
the  provisions  of  this  Act." 

II.   THE   NATIONAL  LABOR  RELATIONS  BOARD  AND  ITS  CRITICS  ^ 

A.  From  1938  to  Taft-Hartley 

The  Natioiiul  Labor  Relations  xict  (Wagner  Act),  as  it  exists  today 
in  amended  form,  is  Title  I  of  the  Labor-Management  Relajtions  Act, 
1947,  commoidy  kno^^n  as  the  Taft-Hartley  law.  When  the  Wagner 
Act  was  enacted  in  1935,  it  had  little  support  from  any  sources  other 
than  Congress  and,  apparently,  the  people.  Management  opposed  it. 
Some  contemporary  unions  apparently  felt  there  might  be  an  adverse 
effect  of  some  of  the  provisions  of  the  bill  upon  the  structure  of  their 
organizations.  Indeed,  the  bill  did  not  receive  the  full  support  of  Presi- 
dent Roosevelt  and  other  high-ranking  members  of  the  Adminis- 
tration.* 

Shortly  after  its  passage  and  before  the  work  of  the  new  agency 
could  get  under  way,  the  National  Lawyers  Committee  of  the  American 
Liberty  League  issued  a  132-page  "Report  on  the  Constitutionality  of 
the  National  Labor  Relations  Act."  This  brief  asserting  the  law's  un- 
constitutionality was  sponsored  by  58  lawyers,  all  men  of  distinction 
and  success,  coming  from  all  parts  of  the  United  States.  Their  number 
included  a  former  Attorney  General  and  tAvo  former  Solicitors  Gen- 
eral of  the  United  States.  The  result  was  that,  as  might  be  expected, 
until  the  constitutionality  of  the  law  was  finally  resolved  in  April  of 
1937,^  enforcement  of  its  provisions  was  a  practical  impossibility.  Thus, 
for  the  first  two  years  of  its  life,  the  criticisms  of  the  Board  were  lost 
in  the  denunciation  of  the  "unconstitutional"  Act. 

It  was  during  this  initial  period,  however,  that  the  event  took  place 
which  conditioned  the  direction  of  the  substantive  criticism  of  the 
Board  in  the  period  down  to  the  onset  of  World  War  11.  This  was  the 
split  in  the  American  labor  movement.  When  the  law  was  enacted  in 
July  of  1935,  there  was  one  labor  movement — the  AFL.  In  November 
of  that  3'ear,  there  w^ere  two — the  AFL  and  the  CIO.  A  basic  duty  of 
the  Board  was  to  determine  which  labor  unions  were  appropriate  units 
for  collective  bargaining  purposes  under  Section  9(b)  of  the  Act.  But 
in  any  given  case  the  Board  would  have  to  offend  the  AFL  if  their 
decision  favored  more  the  position  of  the  CIO,  and  vice  versa. 

Initially,  the  Board  ruled  on  the  Globe  case  ^  that  employees  could 
select  a  craft  unit  to  i-epresent  them  even  if  it  meant  establislmient  of 
a  separate  bargaining  unit.  This  ruling  pleased  the  AFL  and  craft 
imions  generally.  But  in  1939  in  the  American  Can  Company  case  ^  the 
Board  reversed  itself  and  ruled  that  craft  units  might  not  separate 

•*  This  section  borrows  liberally  from  the  two  following  articles  by  Gene  S.  Boolier 
and  Alan  C.  Coe  :  "The  NLRB  and  Its  Critics,"  Labor  Law  Journal,  v.  17,  No.  9  (Sep- 
tember 1966)  ;  and  "The  Labor  Board  and  Its  Reformers,"  op.  cit.,  v.  18,  No.  2  (February 
1907). 

*  Leon  H.  Keyserling.  "The  Wagner  Act :  Its  Origin  and  Current  Significance,"  George 
Washington  Law  Revieio,  v.   29,  No.   2    (December  1960),   p.   202. 

''  In  a  series  of  five  decisions  :  NLRB  v.  Jones  &  Latighlin  Steel  Corp.,  301  U.S.  1  ; 
NLRB  V.  Frnchauf  Trailer  Co..  301  U.S.  49  ;  NLRB  v.  Friedman-Harry  Marks  Clothing 
Co.,  301  U.S.  58  ;  Associated  Press  v.  NLRB,  301  U.S.  103 ;  and  Washington,  Virginia 
and  Maryland  Coach  Co.  v.  NLRB,  301  U.S.  142,  all  1937. 

«  Globe  Machine  and  Stamping  Co..  3  NLRB  294  (1937). 

■'American  Can  Co.,  13  NLRB  1252  (1939). 
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from  an  industrial  unit  if  the  craft  workers  were  integrated  into  that 
unit.  Neither  the  AFL  nor  business  liked  this  ruling  which  strength- 
ened the  CIO  and  large  industrial  unions. 

These  are  by  no  means  the  only  cases  bearing  on  the  inter-union 
rivalry  of  the  AFL  and  the  CIO  iii  this  period.  Nor  was  the  ximcrican 
Can  Co.  case  the  final  word  of  the  Board  with  respect  to  craft  sever- 
ance.* But  the  jjroblem  facing  the  Board  was  clearly  that  no  matter  how 
it  ruled  it  was  criticized. 

Out  of  these  charges  of  bias  came  much  of  the  initial  impetus  for 
Congi-essional  action  to  amend  the  National  Labor  Relations  Act  or  to 
investigate  the  National  Labor  Relations  Board.  Hearings  were  held 
in  1939  and  1940  by  the  House  Committee  on  Labor,  the  Senate  Com- 
mittee on  Education  and  Labor  and,  more  significantly,  by  the  so-called 
"Smith  committee,-'  the  House  Special  Committee  to  nvestigate  the 
NLRB.^ 

While  much  of  the  scope  of  these  hearings  concerned  charges  of  bias^ 
communism,  and  one-sided  administration  of  the  law%  the  substance  of 
the  criticisms  which  received  the  most  sei'ious  consideration  by  the 
Congress  in  these  yeai'S  concerned  a  pro]:)lem  v/hich  involved  the  ques- 
tion of  the  separation  of  powers.  Tlie  ,Act  provided  that  the  NLRB 
w^as  to  be  solely  responsible  for  the  investigation,  prosecution  and  ad- 
judication of  unfair  labor  practice  cases,  wdiich  constituted  the  heait  of 
Board  responsibility.  There  was  much  criticism  of  the  Board's  han- 
dling of  this  multiple  responsibility. 

One  bill,  S.  1398,  introduced  as  early  as  1939  by  Senator  Ilolman^ 
addressed  itself  to  the  pro])lem  of  sepai'ating  the  ]:>rosecuting  and  ad- 
judicating functions  of  the  Board.  It  proposed  to  do  this  by  creating  a 
Labor  Relations  Commissioner  in  the  Department  of  Labor  to  investi- 
gate and  prosecute  charges  before  a  Labor  Appeals  Board.  The  in- 
troduction of  this  bill  followed  upon  the  support  at  their  1938  annual 
convention  by  the  AFL  of  the  pri^iciple  of  separating. the  adminis- 
trative from  the  judicial  functions  of  the  Board. 

The  Smith  committee  reported  a  bill.  H.R.  8813,  in  March  of  1940 
which  provided  for  the  establishment  of  an  independent  administra- 
tor to  investigate  and  to  })rosecute  unfair  labor  practice  charges  before 
the  Board.  The  bill,  with  some  amendments  requested  by  the  AFL, 
passed  the  House  in  June  of  1940.  However,  the  Senate  Committee  on 
Education  and  Labor  took  no  action  to  re])ort  the  bill  and  it  died  hi 
committee.  In  part  this  failure  to  act  reflected  opposition  to  the  bill, 
and  in  part  it  reflected  a  feeling  that  the  then  pending  Walter-Logan 
bill  ^°  establishing  a  code  of  procedure  for  all  administrative  agencies 
would  take  care  of  some  of  the  administrative  problems  under  the 
NLRA. 

None  of  these  cited  hearings  were,  however,  the  first  to  examine 
the  operations  of  the  Board  and  the  administrative  problems  arising 
under  the  Act.  The  first  hearings  were  held  in  1938  by  a  subcommittee 
(appointed  for  the  purpose)  of  the  Senate  Committee  on  the  Judi- 
ciary, under  the  chairmanship  of  Senator  Neely.^^  This  subcommittee 

8  International  Minerals  and  Chemical  Corp.,  71  NLRB  S7S  (1946). 

"U.S.  Congress,  House  of  Rejiresentatives,  Special  Committee  to  Investigate  the  Na- 
tional r>al)or  Relations  Board.  Hearings,  National  Labor  Relations  Act,  7Gth  Congress, 
2d  Session.  1939. 

It"  This  eventually  became  the  basis  for  the  Administrative  Procedure  Act  of  1946 
(60  Stat.  2.37). 

^lU.S.  Congress.  Senate.  A  Subcommittee  of  the  Committee  on  the  Judiciary.  Hearings, 
Investigation  of  the  National  Labor  Relations  Board,  75th  Congress,  3d  session,  193S. 
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considered  a  resolution.  Senate  Eesolution  207,  introduced  in  tlie  3rd 
session  of  the  75th  Congress  by  Senator  Burke.  This  resohition 
charged  the  Board  with  "continuous  and  flagrant  violation  of  the 
will  of  the  Congress"  and  with  having  failed  to  have  conducted  its 
proceedings  "in  the  impartial  manner  required  by  a  body  exercising 
judicial  or  quasi- judicial  powers  .  .  ."  and  asked  for  an  investiga- 
tion of  the  Board. 

After  hearing  Senator  Burke,  Chairman  Madden  of  the  Board,  and 
Senator  Thomas,  chairman  of  the  Senate  Committee  on  Education 
and  Labor,  the  subcommittee  voted  to  report  the  resolution  to  the 
full  committee  adversely,  on  the  grounds  that  any  investigation  of  the 
National  Labor  Relations  Board  should  not  be  conducted  by  the  Judi- 
ciary Committee.  In  this  it  was  sustained  by  the  full  committee,  in- 
cluding Senator  Burke  himself. 

One  piece  of  information  brought  out  at  the  hearing  undoubtedly 
lent  substantial  weight  to  the  decision  of  the  committee  not  to  press 
for  an  investi<;ation.  In  addition  to  being  able  to  point  to  the  favorable 
decision;!  of  tl.e  Supreme  Court  sustaining  the  Act,  it  was  also  brought 
out  by  Chairman  JMadden  that  the  Board  had  been  sustained  in  21 
out  of  2o  cases  decided  by  Circuit  Courts  of  Appeal,  and  in  96  out  of 
97  cases  filed  in  District  Courts. 

The  latter  cases  were  especially  convincing.  All  involved  efforts 
to  prevent  the  functioning  of  the  Board  by  filing  requests  for  injunc- 
tions in  the  District  Courts.  Despite  the  fact  that  the  Act  gave  juris- 
diction to  review  Board  proceedings  only  to  the  Circuit  Courts,  the 
District  Courts  had  accepted  jurisdiction  in  these  cases. 

In  about  40  cases  preliminary  restraining  orders  were  granted  by 
the  District  Courts.  In  20  cases  injunctions  vfere  issued,  so  that  appeals 
by  the  Board  were  necessary.  In  15  cases  petitions  for  certiorari  were 
made  to  the  Supreme  Court.  The  Supreme  Court  sustained  the  Board 
in  the  interpretation  that  the  District  Courts  were  without  jurisdiction 
in  every  case.  Clearly,  whatever  might  be  said  about  the  bias  of  the 
Board,  in  its  exercise  of  the  powers  granted  it  by  the  Congress,  it  was 
being  upheld  by  the  courts.^- 

The  criticisms  made  both  in  and  out  of  Congress  of  the  lack  of  an 
internal  separation  of  funcitions  led  to  administrative  changes  by 
the  Board  itself  in  the  early  1940's,  which  were  designed  to  accomplish 
such  a  separation.  The  need  had  been  further  nointed  up  h\  tlip  recom- 
mendations to  this  effect  by  the  Attorney  General's  Committee  on 
Administrative  Procedures.^^ 

Staff  personnel  were  divided  between  those  engaged  in  decision 
makijig  and  those  engaged  in  investigating  and  prosecuting.  Board 
members  were  removed  from  the  prosecuting  functions.  In  the  Re- 
gional Offices  of  the  Board,  investigating  and  pi-osecuting  functions 
were  separated  from  those  dealing  with  representation  elections.  Com- 
plaints were  to  be  issued  only  by  Regional  Directors.  Hearings  were 
to  be  conducted  only  by  Trial  Examiners  assigned  from  Washington. 

These  changes  were  sufficiently  successful  in  meeting  the  suggested 
standards  that  when  the  Administrative  Procedures  Act  ^*  was  passed 

^  Ibid.,  p.  59. 

"U.S.  Conjrress.   Senatp.   Attornpy  GenpraVs  Committee  on   .Administrative  Proceclurefi. 
Final  Report.  Senate  Doc.  No.  S,  77th  Congress,  1st  session,  p.  158-160. 
"  See  footnote  10. 
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in  194:6,  the  Board  was  able  to  meet  the  Act's  requirements  for  in- 
ternal separation  of  functions  by  making  only  minor  adjustments  in 
its  procedures.  These  changes  did  not  satisfy  the  critics  of  the  Board, 
however. 

During  the  war  many  proposals  had  been  advanced  to  abolish  the 
Board  and  divide  its  functions  among  two  or  more  agencies.  JNIost  of 
these  followed  along  the  lines  of  the  original  Smith  bill,  cited  above. 
In  the  TOtli  Congress  there  was,  for  example,  the  Platch-Burton-Ball 
bill,  S.  1171.  This  would  have  abolished  the  NLEB  and  established  a 
five-member  Federal  Labor  Relations  Board  to  determine  representa- 
tion and  certification  issues.  Disputes  over  unfair  labor  practices  would 
be  investigated  and  adjudicated  by  an  Unfair  Labor  Practices 
Tribunal. 

Representative  Smith  reintroduced  his  bill  in  the  80th  Congress 
as  H.R.  8.  This  would  have  provided  for  an  independent  administrator 
to  investigate  and  prosecute  cases  before  the  Board.  A  bill  introduced 
by  Senator  Ball,  S.  360,  would  have  given  all  investigating  and  prose- 
cuting functions  to  an  Assistant  Attorney  General  in  the  Justice 
Department.  Other  proposals  were  discussed  which  would  have  had 
the  NLRB  act  only  as  a  fact-finding  agency  and  judicial  body  and 
would  have  given  enforcement  and  prosecution  under  the  Act  to  the 
Department  of  Labor. 

The  most  important  bills  in  the  80th  Congress  were,  of  course,  those 
wliich  culminated  in  the  Taft-Hartlev  Act — Representative  Hartlev's 
bill,  H.R.  30-20,  and  Senator  Taft's  bill,  S.  1126.  As  passed  bv  the 
House,  the  Hartley  bill  would  have  abolished  the  National  Labor 
Relations  Board  aiid  divided  its  functions.  An  independent  adminis- 
trator would  investigate  cases  and  prosecute  them  before  a  quasi- 
judicial  Labor-Management  Relations  Board.  Senator  Taft's  bill  made 
only  relatively  minor  changes  in  the  administration  of  the  Act. 

The  result*^  was  the  compromise  establishing  within  the  Board 
the  Office  of  General  Counsel.  This  official  was  given  the  authority  to 
issue  complaints  and  prosecute  cases  before  the  Board.  This  was  one 
of  two  major  administrative  changes  in  the  Act  which  came  out  of  the 
major  revisions  made  by  the  Taft-Hartley  amendments.^^  The  atten- 
tion of  the  Congress,  and,  indeed,  the  country,  had  been  on  the  sub- 
stantive changes":  the  addition  of  unfair  labor  practices  by  labor  to  the 
law,  and  the  problem  of  handling  emergency  strikes. 

Apparently,  too  little  consideration  was  given  to  the  fact  that_  pro- 
cedural delays  in  the  law  would  from  now  on  harm  not  only  the  rights 
of  workers  to  organize,  but  also  the  rights  of  workers  to  refrain  from 
organization,  and  the  rights  of  management  to  be  protected  from  the 
"  illegal  acts  of  unions. 

B.  From  Taft-Hartley  to  Landrum-Oriffin 

The  problem  of  oversight  under  the  amended  Act  were  considered  as 
early  as  1949  in  the  Task  Force  Report  on  Regulatory  Commissions 
of  the  Hoover  Comm.ission.  The  position  of  General  Counsel  was  noted 
as  loeing  independent  not  only  of  the  Board  but  of  any  other  agency 
of  the  ofovernment.  The  Report  recommended  that  a  Council  of  Labor 


13  PL    Iftt    Snth  Tonsross.  1st  session    (.Tnne  2S.  19471.  Thp  oHipr.  the  inorpasp  in  the 
size  of  the  Board  from  three  to  five  members,  had  little  effect  on  administrative  procedures. 
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be  established  under  the  Secretary  of  Labor  which  would  include  in 
its  membership  the  General  Counsel.^'' 

This  was  followed  by  proposals  in  both  Houses  of  the  81st  Cono:ress 
to  abolish  the  office  of  General  Counsel.  The  proposal  passed  the  Sen- 
ate and  was  favorably  reported  in  the  House,  but  was  not  acted  on 
further  and  did  not  become  law.^^  The  reasoning  of  the  committees 
reporting  the  bills  was  that  internal  separation  of  powers  of  the 
agency  was  guaranteed  by  the  Administrative  Procedures  Act  and 
that  the  position  of  General  Counsel  was  not  needed. 

In  the  2d  session  of  the  81st  Congress,  Reorganization  Plan  12  was 
forwarded  by  the  White  House.  The  plan  would  have  abolished  the 
Office  of  General  Counsel  and  transferred  its  functions  to  the  Board 
and  its  chairman.^^  The  Senate  rejected  the  plan.  Senator  Taft,  how- 
ever, introduced  S.  3339  as  a  substitute  for  Plan  12.  This  would  have 
created  an  independent  executive  agency,  the  Office  of  Administra- 
tor of  the  NLEA.  This  bill  was  not  acted  on.  Senator  Taft  included 
essentially  the  same  proposal  in  his  1953  amendments.  The  new  office 
would  have  had  complete  authority  to  receive  and  prosecute  unfair- 
practice  charges  and  representation  petitions  and  the  conduct  of  rep- 
resentation elections.  He  would  also  have  had  complete  authority 
over  all  NLRB  personnel.  The  Board  enlarged  to  seven  would  have 
become  more  like  a  labor  court  in  its  operations.^^  These  proposals 
received  support  from  management  representatives,  as  Reorganiza- 
tion Plan  12  had  received  support  from  labor,  but  no  action  was 
taken. 

The  Task  Force  on  Legal  Service  and  Procedure  of  the  second 
Hoover  Commission  noted  in  its  report  in  1955  that  controversies  be- 
tween the  Board  and  the  General  Counsel  had  hampered  the  en- 
forcement of  the  Act.  It  recommended  that  the  General  Counsel  be 
made  responsible  to  the  Board  and  that  the  problem  of  internal 
separation  of  powers  be  secured  by  strengthening  the  Administrative 
Procedures  Act.^° 

One  major  problem  which  arose  with  the  division  of  responsibility 
between  the  Board  and  the  General  Counsel  was  the  question  of  who 
should  issue  complaints.  Tlie  Taft-Hartley  amendment  had  given 
the  General  Counsel,  at  section  3(d),  "the  final  authority,  on  behalf 
of  the  Board,  in  respect  of  the  investigation  of  charges  and  issuance 
of  complaints."  Authority  to  issue  complaints  was  delegated  to  the 
Regional  Directors  of  the  Board,  but  there  was  no  appeal  from  a 
refusal  by  the  Directors  to  act,  save  to  the  General  Counsel  himself. 
As  earlv  as  1949  the  House  Committee  on  Education  and  Labor  had 
noted  that,  by  refusing  to  issue  a  complaint,  the  General  Counsel 
could  control  the  kind  of  cases  which  would  be  heard  by  the  Board. 

1"  Comrrission  on  Orffp.nij^ation  of  the  Exocutive  Br.inrh  of  the  Government.  Tnxh  Force 
Report  on  Reoulatorji  Comminftionf!.  Appendix  N,  Part  XIII.  January  1949,  p.   140—141. 

"U.S.  Congress.  House  of  Representatives.  Committee  on  Education  and  Lnhor.  National 
Jjohor  Felntionfi  Act  of  19Ji9,  Report  No.  .S17,  Slst  Congress.  1st  session:  U.S.  Congress. 
Senate.  Committee  on  Lnhor  and  Puhlic  Welfare.  National  Labor  Relations  Act  of  19Ji9, 
Report  No.  99.  Slst  Confrress,  1st  .session. 

1"  Reorjranization  Plan  No.  12  of  1050.  transmitted  to  the  Senate  and  House  on  March  13, 
1950.  pursuant  to  the  nrovisions  of  the  Reorganization  Act  of  1949,  Slst  Congress,  1st 
session.  Re.iected  hy  S.  Res.  24S,  Slst  Conjjress,  2d  session. 

w  Senator  Taft  introduced  a  series  of  hills  amendin??  the  Taft-Hartley  Act  in  195^1  Theso 
included  S.  655,  S.  656,  S.  657  and  S.  659,  83rd  Congress,  1st  session.  The  bill  which  made 
the  administrative  chanjres  was  S.  659. 

="  Task  Force  on  Legal  Service  and  Procedure.  Renort  on  Lciwl  Servicefi  and  Procedure. 
Prepared  for  the  Commission  on  the  Organization  of  the  Executive  Branch  of  the  Govern- 
ment, March  1955,  p.  2S1. 
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It  was  thus  felt  that  he  was  infringing  in  the  determination  of  labor 
policy,  a  responsibility  which  had  been  delegated  by  the  Congress  to 
the  Board,  not  to  the  General  Counsel. 

The  solution  demanded  was  for  the  establishment  of  an  appeals 
procedure.  This  proposal  was  supported  by  the  1949  Hoover  Commis- 
sion Task  Force  ^^  but,  as  noted,  no  action  was  taken.  Subsequently 
other  proposals  were  made,  short  of  appeal,  such  as  a  suggestion 
from  the  House  of  Delegates  of  the  American  Bar  Association  in 
1958  that,  when  a  complaint  was  dismissed,  a  detailed  statement  of 
explanation  would  be  required. 

The  question  of  delay  in  the  adjudication  of  unfair  labor  practice 
cases  and  in  the  determination  of  representation  issues  is  one  which 
has  received  much  attention  in  the  period  since  1959  and  will  be 
considered  more  extensively  below.  In  the  early  days  of  the  Act,  it 
was  accepted  to  a  degree  that  a  backlog  of  cases  would  normally 
exist.  The  two-year  delay  from  1935  to  1937  in  securing  managerial 
acceptance  of  the  constitutionality  of  the  Act  assured  this. 

Nonetheless,  it  was  soon  recognized  that  any  means  which  would 
shorten  the  time  required  to  investigate  and  decide  cases  should  be 
considered.  At  first  the  Board  investigated  cases  itself.  This  quickly 
gave  way  to  the  use  of  Trial  Examiners  who  conducted  hearings  and 
reported  their  findings  to  the  Board,  together  with  a  recommendation 
order  as  to  the  disposition  of  each  case.  However,  these  reports  were 
neither  binding  nor  final,  and  there  was  no  requirement  that  the  Board 
adopt  the  recommendations. 

The  Smith  committee  was  the  first  Congressional  body  to  recom- 
mend changes  which  would  grant  greater  finality  to  the  reports  of  the 
Trial  Examiners.  The  Attorney  General's  Committee  on  Administra- 
tive Keform  did  likewise.  These  recommendations  were  incorporated 
in  the  Taft-Hartley  changes  in  the  Act.  Presently,  under  section  10(c) 
of  the  Act,  Trial  Examiners'  reports  are  final  unless  exceptions  are 
filed  within  twenty  days. 

Another  proposal  to  reduce  delay,  which  was  frequently  mentioned 
in  the  1950's,  was  to  grant  more  authority  to  the  States.  This  arose  as 
a  problem  because  of  the  existence  of  the  ]wwer  of  Federal  preemption 
of  jurisdiction  over  labor  disputes  in  industries  in,  or  affecting,  com- 
merce. More  particularly,  the  issue  had  been  raised  because  of  the 
failure  of  the  Board  to  assert  jurisdiction  in  certain  types  of  cases, 
thus  leaving  a  so-called  "no  man's  land"  between  State  and  Federal 
jurisdiction  where  neither  union,  employer,  nor  individual  worker 
found  any  agency  to  whom  to  turn  to  for  justice.  To  a  degree,  this 
problem  was  taken  care  of  by  the  Landrum-Griffin  Act  (see  below). 

The  Taft-Hartley  Act  took  a  step  in  the  other  direction,  of  delaying 
rather  than  expediting  representation  cases.  This  was  done  only  in  the 
interests  of  formalizing  such  proceedings  and  at  the  same  time  other 
steps  were  taken  to  attempt  to  accelerate  such  proceedings.  But  the 
sum  total  of  the  amendments  appears  to  have  been  to  create  further 
delays. 

Under  the  Wagner  Act,  the  Regional  Directors  of  the  Board  were 
allowed  to  proceed  with  representation  cases  without  any  authoriza- 
tion from  the  Board ;  their  decisions  were  subject,  however,  to  Board 
review.  A  variety  of  pre-hearing  informal  proceedings  were  adopted 

21  See  footnote  16. 
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to  expedite  sucli  cases  and  to  avoid  formal  hearings  and  ordered 
elections. 

The  Taft-Hartley  amendments  prohibited  such  pre-hearing  elec- 
tions. Regional  Directors  were  given  the  authority  to  obtain  consent 
election  agreements  or  to  dismiss  cases,  but  only  where  no  new  issues 
of  policy  were  involved.  However,  despite  these  means  of  expediting 
representation  cases,  the  problem  of  reducing  the  time  required  to 
certify  a  bargaining  agent  or  determine  that  the  workers  in  question 
do  not  desire  such  representation  remains  a  continuing  point  of  criti- 
cism of  the  Board. 

The  Task  Force  of  the  first  Hoover  Commission  recommended  in 
1949  that  pre-liearing  elections  again  be  legalized,  but  with  an  appeal 
allowed  with  the  consent  of  the  Regional  Director  or  upon  a  motion 
of  the  Board.  Other  proposals  would  have  giA^en  final  authority  to 
Regional  Directors  in  representation  cases,  subject  to  review  by  the 
Board  at  will. 

Probably  the  oldest  and  most  persistent  proposal  to  both  (1)  ])ro- 
vide  for  the  separation  of  the  administrative  and  iudicial  functions  of 
the  Board  and  (2)  expedite  proceedings  under  the  Act  has  been  one 
to  transfer  jurisdiction  over  unfair  labor  practice  cases  to  the  Federal 
District  Courts.  We  have  noted  above  how  early  efforts  to  bring  such 
cases  before  District  Courts  were  rebuffed  by  the  Supreme  Court. 
Representative  Anderson  and  Senator  Burke  introduced  such  pro- 
posals in  the  TGth  Congress,  1st  session  in  1939  (H.R.  2701  and  S. 
1264).  Similar  proposals  were  introduced  in  the  80th  Congress  by 
Representative  Hoffman  (H.R.  880)  and  in  the  81st  Congress  by 
Representative  Landrum  (H.R.  8240). 

In  1953  the  House  Committee  on  Education  and  Labor  recom- 
mended that  the  Board  be  divested  of  its  judicial  functions  and  al- 
lowed to  handle  only  presentation  issues.  Cases  would  be  argued  in 
the  District  Courts  by  attorneys.  Parties  who  could  not  afford  attor- 
neys would  be  represented  by  a  United  States  attorney. 

Such  proposals  were  supported  by  spokesmen  for  management,  such 
as  the  National  Association  of  ]\Ianufacturers  and,  on  occasion,  by  the 
U.S.  Chamber  of  Commerce.  The  feeling  was  that,  if  the  Board  were 
unable  to  reduce  its  backlog  of  cases,  employers  and  employees  should 
have  the  right  to  go  directly  to  the  courts  to  find  justice. 

However,  substantial  opposition  was  raised  to  these  proposals.  The 
courts  were  said  to  lack  both  the  specialized  knowledge  and  the  ex- 
perience needed  to  solve  the  technical  issues.  It  was  also  pointed  out 
that  only  a  small  portion  of  the  courts'  time  could  be  devoted  to  the 
handling  of  NLRA  cases.  It  was  further  noted  that  the  dockets  of  the 
Federal  District  Courts  were  already  overcrowded. 

Along  somewhat  different  lines,  the  House  of  Delegates  of  the 
American  Bar  Association  in  1955  opposed  such  proposals  because  it 
felt  that  in  labor  cases  there  was  a  need  for  centralized  adjudication 
and  for  uniformity  in  case  handling. 

C.  Since  Laiidriim-Gri-ffln 

The  Landrum-Griffin  Act  -"  included  in  Title  VII  several  amend- 
ments to  the  Taft-Hartley  Act.  Only  two  of  these  had  any  substan- 
tial direct  bearing  on  the  administration  of  the  Act.  Both,  interest- 

2=  P.L.  257,  S6th  Congress  (September  14,  1959). 
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ingly  enoiigli,  concerned  administrative  delays  rather  than  dealing 
directly  with  the  separation  of  functions. 

Section  o(b)  of  the  Act  was  amended  to  authorize  the  Board  to 
delegate  to  its  Regional  Directors  its  powere  to  determine  appropriate 
bargaining  units,  to  investigate  and  conduct  representation  elections, 
an  to  certify  unions  for  bargaining.  The  section  provided  that  the 
Board  may,  on  request  of  an  interested  party,  review  the  actions  of 
a  Regional  Director ;  but,  unless  the  Board  so  s]iecifies,  such  a  review 
will  not  operate  to  stay  the  action  taken  by  the  Regional  Director, 

The  other  amendment  was  intended  to  close  the  jurisdictional  gap 
we  have  noted  above.  Section  14(c)  was  added  to  the  Act  to  give  the 
States  and  their  courts  full  jurisdiction  over  any  dispute  which  the 
XLRB  refuses  to  hear.  The  Board  is  empowered  to  broaden  its  juris- 
diction to  the  fullest  extent  of  the  law,  thus,  potentially,  giving  it 
authority  to  deny  almost  any  jurisdiction  to  the  States ;  but  the  amend- 
ment proliibits  the  Board  from  reducing  its  jurisdictional  standards 
below  those  asserted  as  of  July  1, 1959. 

The  Board  acted  during  1961  to  delegate  its  representational  cases 
to  the  Regional  Directors  as  authorized  by  the  Landrum-Griffin  Act, 
including  decision  whether  a  question  concerning  representation 
exists,  determination  of  the  appropriate  bargaining  unit,  and  the 
direction  of  elections  to  determine  whether  employees  wish  union 
representation  for  collective  bargaining  purposes. 

The  action  taken  under  the  procedure  by  the  Regional  Directors  are 
final  and  subject  to  discretionary  review  only  on  four  grounds: 

(1)  Where  a  substantial  question  of  law  or  policy  is  raised  because 
of  (a)  the  absence  of,  or  (b)  the  departure  from,  officially  reported 
precedent ; 

(2)  Where  a  Regional  Director's  decision  on  a  substantial  factual 
issue  is  clearly  erroneous,  and  such  error  prejudicially  affects  the 
rights  of  a  party ; 

(3)  Where  the  conduct  of  the  hearing  in  an  election  case  or  any 
ruling  made  in  connection  with  the  proceeding  has  resulted  in 
prejudicial  error; 

(4)  Where  there  are  compelling  reasons  for  reconsideration  of  an 
important  Board  rule  or  policy. 

This  action  was  taken  with  a  view  to  accomplishing  a  major  speed- 
up in  the  handliiig  of  representation  cases.  The  first  results  showed 
a  drop  in  an  average  case-handling  time,  from  filing  to  direction  of 
election,  from  113  days  to  34  days.  These  results  have  been  continued. 
"Wliile  by  1906  the  average  had' crept  up  to  40  days,  andthe  number 
of  sucli  cases  filed  had  continued  to  increase,  cases  closed  in  1966  were 
at  an  all  time  high. 

The  situation  with  respect  to  unfair  labor  practice  cases  is  quite 
different.  In  1960,  President  Kennedy  had  appointed  as  his  special 
assistant  for  regulatory  agencies,  James  M.  Landis,  Dean  of  the 
Harvard  Law  School  and  former  member  of  three  regulatory  l^oards : 
the  Federal  Trade  Commission,  the  Securities  and  Exchange  Cora- 
mission,  and  the  Civil  Aeronautics  Board.  Dean  Landis  reviewed  the 
work  of  all  regulatory  agencies  of  the  government. 
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His  report  ^^  recommended  against  any  further  separation  of  func- 
tions within  such  agencies.  He  recommended  centering  administrative 
responsibility  for  each  agency  in  the  chairman  of  its  board,  giving  the 
board  authority  to  delegate  operating  responsibility  to  panels,  mem- 
bers or  employees  within  the  agency,  subject  to  discretionary  review. 
This  was  recommended  for  NLIIB  as  well  as  the  other  agencies. 

This  report  was  one  of  several  since  1959  which  have  examined  the 
question  of  speeding  up  the  settlement  of  unfair  labor  practice  cases 
under  the  Act.  The  firm  of  McKinsey  &  Co.  entered  into  a  contract 
with  the  Board  in  1958  to  study  its  administrative  procedures.  Its 
final  report  made  in  January  1959  addressed  itself  particularly  to  the 
problems  of  speeding  up  settlement  of  such  cases.^* 

Its  solution  on  the  separation  of  functions  was  to  give  the  General 
Counsel  more  independent  authority,  especially  in  administrative 
operations,  subject  only  to  final  review  of  policy  by  the  Board.  It 
recommended  that  more  of  the  authority  of  the  Board  should  be 
delegated  to  organizational  units  within  the  Board.  It  also  recom- 
mended that  the  decisions  of  Trial  Examiners  should  be  made  final 
unless  appealed  on  the  basis  of  major  points  of  law  or  Board  policy. 

A  similar  conclusion  was  reached  by  an  Advisory  Panel  which 
reported  to  the  Senate  Committee  on  Labor  and  Public  Welfare  in 
1960.2^  Noting  that  controversies  between  the  General  Counsel  and  the 
Board  had  hampered  enforcement,  it  proposed  that  the  Board  continue 
to  serve  as  an  adjudicatory  agency,  but  that  other  administrative 
responsibility  be  given  to  an  Administrator  responsible  for  investiga- 
tion of  complaints  and  the  prosecution  of  cases  before  the  Board. 

This  panel  also  recommended  that  the  reports  of  Trial  Examiners 
be  given  a  greater  degree  of  finality.  Review  would  be  permitted  only 
when  the  findings  of  fact  by  the  Trial  Examiner  were  clearly  errone- 
ous, when  exceptions  filed  raised  questions  of  law  or  policy,  or  when 
the  Examiner  had  obviously  not  followed  the  usual  course  of  adminis- 
trative proceedings. 

In  May  of  1961,  President  Kennedy  submitted  Reorganization  Plan 
No.  6  to  the  Congress,  with  the  support  of  the  Board.  The  plan  author- 
ized the  Board  to  delegate  its  functions,  except  those  of  adjudication 
and  rule-making  to  a  panel,  an  individual  member  of  the  Board,  or  a 
Board  emj^loyee.  The  intent  was  to  give  the  Trial  Examiners  of  the 
Board  authority  to  make  final  decisions,  subject  to  Board  review.  The 
plan  reserved  to  the  Board  the  right  to  review  any  such  decision  or 
delegated  action  upon  the  motion  of  two  or  more  Board  members, 
either  on  their  own  initiative  or  in  response  to  a  request  for  review  Ijy 
a  party  or  intervenor. 

The  plan  met  with  opposition  and,  although  favorably  reported  in 
the  E[ouse  (the  resolution  disapproving  it  was  unfavorably  reported), 
the  plan  was  disapproved  by  a  vote  of  231  to  179  in  July  of  1961. 
Opponents  of  the  plan  insisted  that  it  denied  litigants  the  right  of 
mandatory  review.  Supporters  pointed  out  that  the  plan  in  no  way 

^U.S.  Consrress.  Spnate.  Snhcommittep  on  Administrative  Practice.  Report  on  Regulatory 
Agencies  to  PresUlent-FAect,  Sfitli  Concress.  2fl  session. 

2*  T5)P  i-pport  is  reprintpfl  in  the  Pncinski  subcommittee  hparin;2:R.  See  U.S.  Congress. 
Honsp.  Siibronimittee  on  National  Labor  Relations  Board,  Administration  of  the  Lahor- 
Mannqement  Relations  Act  by  NLRB,  Appendix.  Part  ?>.  87th  Consrress,  1st  session. 

2"  U.S.  Contrress.  Senate.  Advisory  Panel  on  Labor-Manasement  Relations  Law.  Ornanisa- 
tion  and  Procedure  of  the  NLRB.  Report  to  Senate  Committee  on  Labor  and  Public  Welfai-e. 
Senate  Document  81,  86th  Congress,  2d  session. 
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affected  the  right  of  review  by  the  courts,  and  that  the  pLaii  was  needed 
to  expedite  handling  of  the  Board's  case  load.^" 

The  problem  of  expediting  the  work  of  the  Board  has  attracted 
other  solutions.  We  have  noted  above  proposals  to  transfer  responsi- 
bility for  unfair  labor  practice  cases  to  the  Federal  District  Courts. 
In  1955  the  second  Hoover  Commission,  in  recommending  the  estab- 
lishment of  an  Administrative  Court  of  the  United  States,  suggested 
that  it  contain  a  Labor  Section  to  hear  cases  involving  unfair  labor 
practices.^^ 

More  lecentiy,  proposals  have  been  made  which  would  establish  a 
separate  Labor  Court  having  such  jurisdiction.  Bills  to  this  effect 
were  introduced  by  Senator  Hennings  in  the  85th  Congress  (S.  3797) 
and  the  86th  Congress  (S.  1273).  Senator  Griffui  introduced  H.R. 
11217  in  the  1st  session  of  the  89th  Congress,  while  still  a  member  of 
the  Plouse  and  S.  3631  in  the  2d  session,  as  Senator.  He  has  reintro- 
duced it  as  S.  1353  inthe  90th  Congress. 

That  there  is  a  continuing  need  for  expediting  the  work  of  the 
Board  in  settling  unfair  labor  practice  cases  is  made  clear  by  examin- 
ing the  records  of  the  Board.  During  fiscal  year  1966  a  record  15,933 
unfair  labor  practice  charges  were  filed,  and  15,587  such  cases  were 
closed.  The  Office  of  the  General  Counsel  issued  1,936  formal  com- 
plaints of  unfair  labor  pracctices,  also  a  record.  The  1966  record  of 
15,933  cases  was  three  times  the  number  filed  in  1956,  a  200-percent 
increase  in  ten  years.^^ 

It  should  be  noted  that,  while  a  majority  of  the  charges  filed  are 
against  enmployers,  the  trend  is  for  the  number  of  unfair  labor  prac- 
tice charges  against  employers  to  fall  and  the  charges  of  unfair  labor 
practices  against  unions  to  rise.  In  1965  the  charges  against  employers 
numbered  10,931 ;  in  1966,  10,902 ;  charges  against  unions  rose  from 
4,813  in  1965  to  4,941  in  1966.  In  1966  there  were  1,317  charges  of 
illegal  secondary  boycotts  filed  against  unions ;  in  1965  there  had  been 
1,409  such  charges.^^ 

It  should  be  noted  that  almost  all  of  the  formal  consideration  of  the 
administrative  problems  of  the  Board  given  by  the  Congress  in  recent 
years  has  been  directed  to  the  problem  of  making  the  justice  dispensed 
by  the  Board  swift  and  sure.  This  was  in  the  burden  of  the  Pucinski 
subcommittee  report  in  1961.^°  Allegations  of  such  failure  were  made 
to  the  House  committee  on  Education  and  Labor  in  1965,^^  to  the 
Thompson  subcommittee  of  that  Committee  in  1966,^-  and  again  in 
1967.^^ 


2«U.S.  Congress.  House.  Committee  on  Government  Operations.  Approving  Reorganiza- 
tion Plan  No.  5  of  1961.  Report  No.  576,  S7th  Congress,  1st  session. 

^  Op.  cit..  footnote  20. 

2"*  National  Labor  Relations  Board.  Thirty-First  An7iual  Report  .  .  .  for  the  Fiscal  Year 
Ended  June  SO,  1966,  p.  3-6. 

29  Idem. 

so  U.S.  Congress.  House  Committee  on  Education  and  Labor.  Subcommittee  on  the  Na- 
tional Labor  Relations  Board.  Report,  Administration  of  the  Lahor-Management  Relatione 
Act  hy  the  NLRB.  September  1961,  87th  Congress,   1st  session    (1961). 

31  U.S.  Congress.  Hou.fe.  Committee  on  Education  and  Labor.  Hearings,  Administration 
of  the  National  Lahor  Relations  Act,  89th  Congress,   1st  session    (196.5). 

3-  U.S.  Congress.  House  Committee  on  Education  and  Labor.  Special  Subcommittee  on 
r>abor.  Hearings,  Review  of  the  National  Lahor  Relations  Act,  89th  Congress,  2d  session 
(1966). 

^  U.S.  Congress.  House.  Committee  on  Education  and  Labor.  Special  Subcommittee  on 
Labor.  Hearings,  To  Amend  the  National  Labor  Relations  Act  to  Increase  Effectiveness  of 
liemedies,90th  Congress,  1st  session  (1967). 
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111.    THE  ORIGINS  OF  THE  ACT  AND  THE  PROCEDURES  OF  THE  BOARD 

Like  any  historical  fact,  we  tend  to  take  for  granted  that  the  way 
things  went  was  the  way  they  had  to  go.  The  corolhiry  for  jDolicy  is 
that  to  get  somewhere  else  you  must  start  from  where  you  now  are. 

Unfortunately,  as  far  as  labor-management  policy  is  concerned, 
where  we  are  now  is  in  the  midst  of  a  legal  morass  into  which  we  are 
slowly  sinking.  The  problem  is  to  get  out  and  make  a  fresh  start. 
But,  first,  it  will  be  necessary  to  review  briefly  how  we  got  there.  For 
that  w^e  must  go  back  beyond  the  Wagner  Act  to  some  more  signifi- 
cant, but  now  largely  forgotten,  legislative  and  administrative  history. 

About  all  that  survives  in  the  public  mind  is  that  the  origin  of  the 
Wagner  Act  was  section  7(a)  of  the  National  Industrial  Recovery  Act, 
which  had  first  guaranteed  to  the  American  workers  the  right  to 
organize  and  bargain  collectively.  This  Act,  in  turn,  was  the  first 
major  effort  to  restore  the  economy  to  its  operating  level  of  1929.'^'* 
When  the  NIRA  was  invalidated  by  the  Supreme  Court,  the  Wagner 
Act  was  enacted  to  salvage  this  portion  of  the  law. 

This  is  essentially  correct,  but  it  neglects  the  two-year  interim,  1933- 
1935,  in  which  operating  experience  was  gained  under  the  provisions 
of  section  7(a)  of  the  NIRA  by  no  less  than  two  nation-wide  labor 
boards  and  countless  industry  boards.^^  It  was  during  this  time  thnf 
the  labor  policy  later  embodied  in  the  Wagner  Act  was  hammered  out 
and  the  method  of  its  implementation  conditioned  by  events.  By  1935, 
the  choices  had  been  made.  But  in  the  interim,  other  choices  were 
possible. 

In  1933  the  fundamental  labor  problem  facing  the  country  was  not 
union  organization  but  reemployment  and  the  restoration  of  the  wage 
structure.  "National  Industrial  Recovery"  was  the  aim  of  that  Act, 
to  get  the  economy  back  to  its  level  of  operation  in  1929.  One  essential 
part  of  that  task  was  the  restoration  of  purchasing  power  by  raising 
wages  and  spreading  employment. 

The  National  Industrial  Recovery  Act  provided  for  codes  of  fair 
competition  in  each  industry.  These  were  to  contain  standards,  estab- 
lished by  agreement  between  employers  and  employees,  as  to  maximum 
hours  of  labor,  minimum  rates  of  pay,  and  such  other  conditions  of 
employment  as  were  necessary  to  accomplish  the  policy  of  the  Act: 
".  .  .  to  increase  the  consumption  of  industrial  and  agricultural  prod- 
ucts by  increasing  purchasing  power,  to  reduce  and  relieve  unemploy- 
ment, to  improve  standards  of  labor,  and  otherwise  to  rehabilitate 
industry.  .  .  ."  ^^ 

The  requirement  for  bargaining  over  the  labor  clauses  of  codes  is 
contained  in  section  7(b)  of  the  Act.  Section  7(a)  was  included  to 
assure  implementation  of  section  7(b)  by  protecting  the  rights  of  the 
workers  to  organize  so  that  they  would  have  an  organized  voice  in 
each  industry  in  establishing  the  codes.  Protection  of  the  rights  of 
workers  to  organize  and  bargain  collectively,  under  the  NIRA,  was 
not  so  much  an  end  in  itself,  as  a  m.eans  to  a  greater  end  of  establishing 
a  voluntarily  planned  economy,  "a  great  spontaneous  co-operation," 
as  the  President  called  it. 

■■'*4S  U.S.  Stat.  214  (.Tune  16,  183.3). 

35  For  a  history  of  these  boards,  see :  Lewis  L.  Lerwin  and  Arthur  Wubnig,  Labor  Rein- 
tions  Boards,  Washington,  B.C.,  The  Brookings  Institution,  1935. 
3»  Op.  cit.j  supra,  section  1. 
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During  the  two  years  of  operating  exjoerience  under  the  Act,  how- 
ever, there  came  to  be  a  general  recognition  that  the  apparatus  set 
up  was  not  working  and,  further,  that  recovery  and  restoration  of 
purchasing  powder  would  be  better  attained  by  less  comprehensive  and 
less  i-estrictive  means.  America's  first,  and  so  far  only,  general  attempt 
at  comprehensive  economic  planning  was  collapsing  into  chaos,  when 
it  was  ended  by  an  adverse  Supreme  Court  decision.^^ 

The  need  for  interpretation  of  the  labor  provisions  of  the  NIRA 
first  arose  because  of  a  need  to  interpret  the  President's  Re-Employ- 
ment Agreement.  This  "blanket  code,"  the  basis  for  the  "Blue  Eagle" 
drive  to  restore  purchasing  power,  was  issued  on  July  27,  10;>3.  It  w' as, 
in  effect,  a  bilateral  contract  between  the  President  and  the  individual 
employers  accepting  its  provisions.  These  required  an  employer  to 
eliminate  child  labor,  limit  hours  of  work,  varying  between  35  and  40 
hours  a  week,  fix  minimum  wages  at  from  $12  to  $15  a  week  limit 
f)rices  and  comply  with  the  provisions  of  section  7(a)  of  the  NIRA. 

One  result  of  the  guarantee  of  the  rights  of  workers  to  organize  was 
a  spreading  number  of  strikes  as  employers  resisted  unionization.  To 
meet  this  spreading  strike  wave,  the  President  established  without 
specific  legislative  authority,  the  National  Labor  Board  in  August  of 
1933. 

The  original  purpose  of  the  Board  was  to  mediate  labor  disputes. 
It  soon  found  that  this  required  interpreting  the  President's  Re- 
employment Agreement.  From  this  it  was  drawn  into  interpreting  the 
labor  provisions  of  the  codes  as  they  were  established. 

Given  the  combination  of  a  dispute  to  settle  and  a  body  of  law  and 
regulation  to  interpret  as  a  basis  for  the  determination  of  the  rights 
and  responsibilities  of  the  parties  to  the  dispute,  the  Board  came  to 
exercise  primarily  quasi- judicial  functions. 

Thus,  under  this  board  and  its  successor,  the  first  National  Labor 
Relations  Board,  appointed  pursuant  to  Public  Resolution  No.  44  ^* 
in  1934,  there  was  established  a  body  of  "common  law,"  interpreting 
section  7(a)  of  the  NIRA,  and  hammered  out,  case  by  case.  The  lead- 
ing principles  have  been  summarized  as  follows : 

(1)  It  was  unlawful  for  an  employer  to  impose  on  his  workers  any 
scheme  of  collective  bargaining  against  their  will. 

(2)  Workers  were  lawfully  free  to  choose  between  representation 
by  trade  unions  or  company  unions. 

(3)  The  government  was  to  settle  representation  controversies  by 
elections  or  by  other  means  of  ascertainment. 

(4)  The  labor  boards  were  to  define  appropriate  units  for  collective 
bargaining  in  all  cases  where  questions  of  this  nature  were  raised. 

(5)  The  labor  organization  which  commanded  a  majority  of  the 
voters  among  the  employees  engaged  within  the  collective  bargaining 
unit  was  entitled  to  certification  as  the  employees'  representative. 

(6)  The  employer  was  obliged  to  "recognize"  representative  labor 
organizations;  that  is,  to  negotiate  with  them  in  good  faith. 

(7)  Employers  and  employee  representatives  alike  were  bound  to 
"exert  every  reasonable  effort"  to  make  and  maintain  collective  agree- 
ments. 

='  Schecter  Poultry  Corp.  v.  United  States,  295  U.S.  495  (1935). 
3S48  U.S.  Stat.  1183  (June  19.  1934). 
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(8)  No  employer  was  to  lay  off,  discharge,  or  otherwise  discipline 
his  workers  for  their  union  membership  or  activities.^^ 

The  boards  did  not  generally  x)0ssess  regulatory  authority.  That  was 
in  the  hands  of  the  code  authorities,  the  National  Eecovery  Adminis- 
tration officials,  or  the  President.  They  entered  the  scene  to  handle 
dispute  cases.  They  left  it  as  quasi-judicial  bodies,  with  four  volumes 
of  decisions  to  their  credit,*"  The  National  Labor  Relations  Board, 
established  after  the  demise  of  the  NIEA  and  these  boards,  took  up 
where  they  had  left  off — as  a  quasi-judicial  agency  issuing  decisions 
and  making  policy,  case  by  case. 

Tliere  is,  however,  one  difference.  The  Wagner  Act  gave  the  Board 
regulatory  authority.  It  was  and  is  contained  in  section  6  of  the  Act. 
It  has  been  used  only  for  what  are,  generally  speaking,  procedural 
purposes,  not  to  establish  substantive  regulatory  requirements. 

One  initial  reason  for  this  was,  of  course,  that  the  Board,  like  its 
predecessors,  was  so  overwhelmed  from  its  inception  with  iiKlividual 
cases  that,  once  it  had  accepted  that  its  role  was  also  primarily  quasi- 
judicial,  it  never  had  the  time  to  sit  down  and  codify  policy. 

There  is  another  reason.  "Wlien  the  Supreme  Court  invalidated  the 
NIRA  with  the  Schecter  decision,  it  called  in  question  the  whole  con- 
cept of  Congressional  delegation  of  authority.  Thus,  although  the 
Wagner  Act  was  based  upon  the  Federal  Trade  Commission  Act  and 
although  the  Board  was  granted  regulatory  authority,  it  was  reluctant 
to  exercise  such  authority  with  vigor.  It  was  even  far  from  clear  that 
Congress  had  any  authority  to  regulate  labor  conditions  in  industries 
in  interstate  commerce.  This  question  was  not  settled  until  1937,  as 
we  have  noted  above. 

IV.    SOME   MEANS   OF   REFORM 

We  began  with  a  consideration  of  the  operation  of  the  National 
Labor  Relations  Board  as  a  regulatory  agency.  We  have  shown  that 
its  operations  have  not  only  been  subjected  to  a  running  fire  of  criti- 
cism for  bias,  coming  from  both  labor  and  management  for  thirty 
yeai'S,  but  that  tliere  has  heen  a  growing^  more  fundamental  criticism 
that  its  operations  provide  neitJier  swift  nor  sure  justice  to  labor  or 
management. 

We  have  not  been  primarily  concerned  here  with  the  charge  of  bias. 
As  has  been  noted,  the  charges  tend  to  nullify  one  another.  It  is  also 
true  that  when  the  criticisms  are  examined  one  finds  that  they  are 
seldom  based  on  anything  more  than  an  analysis  of  a  handful  of  cases ; 
pieces  of  lawyers'  briefs,  not  objective  studies.*^ 

What  does  the  analysis  suggest  might  he  done  to  meet  the  more 
fundamental  criticism?  Flow  can  labor  a/ad  Tnanagement  know  better 
what  is  expected  of  each  under  the  Labor-Management  Relations 
Act?  How  can  both  secure  justice.,  swift  and  swe.,  under  its 
p7"ovisions  ? 

3»  Lorwin  and  Wubnig,  op.  cit.,  pp.  450-451. 

*"  For  decisions  of  these  boards,  see  :  Decisions  of  tfie  'National  Lahor  Board,  August  193S~ 
March  193i;  April  19Si-Juhj  193If.  2  v.  (Washington,  D.C.,  1934)  ;  and  Decisions  of  the 
National  Lahor  Relations  Board,  July  9,  19Slf-Decemher  193ffj  Decemher  1,  193ff-June  16, 
1935.  2  V.  (Washinjrton.  D.C..  1935). 

"  See  article,  referred  to  above,  by  Gene  S.  Boolcer  and  Alan  Coe,  "The  NLRB  and  Its 
Critics,"  Labor  Law  Journal,  v.  19,  no.  9,  September  1966. 
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On  the  question  of  the  changing  structure  of  the  Board  to  speed 
its  operations,  little  will  be  said  here.  As  has  been  noted,  some  critics 
favor  a  greater  internal  centralization  of  authority,  such  as  eliminat- 
ing or  curbing  the  General  Counsel.  Others  favor  greater  decentraliza- 
tion, even  to  the  extent  of  separating  the  administrative  and  judicial 
functions  of  the  Board  between  two  separate  agencies,  or  an  agency 
and  the  courts. 

The  problem  is  one  of  Congress  delegating  the  correct  amount  of 
authority  and  insisting  on  its  proper  exercise.  By  whom  it  is  to  be 
exercised  is,  to  a  degree,  a  matter  of  judgment.  In  any  event,  the  sug- 
gestions we  shall  make  can  be  adapted  to  any  type  of  administrative 
arrangement. 

The  examination  which  hus  been  made  suggests  the  conclusion  that 
tlie  main  i^eason  justice  is  delayed  under  the  Act  is  because  justice 
under  the  Act  is  not  sure.  The  Board  has  failed  to  make  clear  to  labor 
and  to  management  what  it  thinks  the  Act  requires.  It  has  created 
a  lawyers'  paradise  and  a  legal  nightmare  of  endless  rows  of  case 
decisions.  It  makes  policy  by  rummaging  among  these,  selecting  and 
modifying  precedents  to  suit  its  current  requirements.^^  And  under 
our  judicial  procedure,  this  manufacture  of  policy  by  basing  on, 
developing,  and  departing  from  prior  precedent  is  accepted  as  being 
standard  judicial  practice,  as,  indeed,  it  is. 

Thus.,  our  study  leads  us  to  the  co7iclusion,  first,  that  the  frohlem 
of  speeding  up  the  processes  of  the  Board  is  not  one  of  further  expe- 
diting case  outflow.  Indeed,  we  are  impressed  with  the  fact  that  the 
existing  Board  has  done  a  great  deal — probably  about  as  much  as  can 
be  accomplished  along  these  lines,  given  its  existing  powers.  If  Re- 
organization Plan  No.  12  or  the  current  Thompson  bill,  H.R.  11725, 
were  put  into  effect,  something  more  could  be  done  to  speed  up  unfair 
labor  practice  cases,  but  it  would  appear  that  representation  cases 
were  being  handled  about  as  rapidly  as  adequate  consideration  per- 
mits. Indeed,  much  of  the  current  criticism  of  the  Board  for  adopt- 
ing such  short-cuts  to  settlement  of  such  cases  as  "card  checks"  appears 
to  result  from  their  efforts  to  speed  up  the  handing  of  representation 
cases. 

The  solution  would  appear  to  he  to  cut  down  the  case  infioio.  Quite 
clearly,  the  present  procedures  of  the  Board  suggest  to  some  elements 
of  both  labor  and  management  that  the  processes  of  the  Board  can 
be  used  to  delay  justice.  If  one  can  distinguish  one's  case,  find  an 
appearance  of  factual  or  policy  differences,  one  can,  at  worst,  win 
delay;  at  best,  win  a  decision  favoring  one's  own  position.  Business 
men  are,  by  definition,  risk-takers.  The  procedures  of  the  Board  are 
an  invitation  to  take  risks,  with  little  fear  of  loss,  and  almost  a 
certainty  of  a  measure  of  gain. 

Our  suggestion,  aiul  our  second  point,  is  that  tJie  Board  should 
codify  its  opinions  and  reduce  them  to  a  series  of  regulatory  bulletins. 
It  does  not  have  to  make  law,  case  by  case.  It  could  work  out  its  policy, 

^  For  studies  of  Board  decisions  suggesting  tliat  environmental  factors  at  ttie  time  of 
decision  play  a  role  in  influencing  such  decisions,  see  the  two  articles  by  Gene  S.  Booker 
and  Cris  L.  Trafford,  "The  Predictability  of  NLRB  Decisions,"  Labor  Laiv  Journal,  v.  16, 
no.  7,  July  1965  ;  and  "Environment  and  NLRB  Bias,"  Labor  Law  Journal,  v.  17,  ,no.  4, 
April  1966. 


85-167 — 74— pt.  2 84 


2414 

put  it  in  the  form  of  regulations,  run  them  through  the  Administra- 
tive Procedure  Act,  and  put  them  out  for  every  member  of  labor  and 
management  to  read.  After  thirty  years  they  are,  save  for  new  situa- 
tions, established.  They  need  only  be  codified. 

These  bulletins  will  spell  out  for  all  to  understand  just  what  our 
labor  policy  is  under  the  Act.  The  regvilations  could  be  followed  up 
by  the  issuance  of  interpretative  bulletins,  informative  releases,  and, 
if  desired  (it  is  certainly  needed),  a  nationwide  informational  cam- 
paign to  tell  labor  and  management  of  their  rights  and  duties  under 
the  Act.  It  might  thus  fill  the  informational  gap  which  exists  today 
between  the  decisions  of  the  Board  and  the  very  informative  speeches, 
delivered  only  to  small  groups  of  labor  experts,  by  the  Board's  mem- 
bers and  the  General  Counsel. 

By  codifying  its  requirements^  the  Board  would^  of  course^  divest 
itself  of  much  of  its  case  load.  An  employer  or  a  labor  leader  reading 
in  a  regulation  what  the  Board  expects  will  find  he  need  consult  his 
attorney  only  to  make  certain  he  is  living  up  to  the  requirements  of 
the  law,  not  to  find  out  what  they  are.  The  law  should  be  made  acces- 
sible to  those  who  are  required  to  live  by  it  and  whose  rights  depend 
upon  its  meaning.  Employees  and  employers  should  not  be  required 
to  go  to  court  to  find  out  what  their  rights  are. 

There  is  ample  precedent  for  such  a  procedure.  The  Secretary  of 
Labor,  in  administering  the  Fair  Labor  Standards  Act,  has,  since 
its  inception  in  1938,  not  only  put  out  regulations  spelling  out  detailed 
requirements  under  the  Act,  but  has  also  issued  interpretive  bulletins 
explaining  the  construction  he  will  place  on  those  sections  of  the  Act 
where  he  lacks  regulatory  authority.  These  interpretations  have  been 
recognized  by  the  Supreme  Court  as  "providing  a  practical  guide  to 
employers  and  employees."  Unlike  Section  6  of  the  National  Labor 
Relations  Act,  which  grants  general  regulatory  authority  to  the 
iSTational  Labor  Relations  Board,  the  Fair  Labor  Standards  Act 
grants  such  authority  only  with  respect  to  certain  of  its  sections.  The 
National  Labor  Relations  Board  could,  however,  issue  such  interpre- 
tations, which  are,  in  effect,  advisory  opinions.  Such  opinions  are 
also  issued  by  the  Department  of  Labor. 

It  should  "be  noted  that,  although  the  language  of  Section  6  is  clear 
enough,  because  the  Board  has  seldom  in  the  past  issued  any  regu- 
lations with  substantive  content,  and  a  minimum  of  procedural  ones. 
Congress  might  wish  to  consider  indicating  to  the  Boards  in  some 
formal  manner.,  that  it  considered  that  the  Board  possessed  this  power., 
and  that  such  power  shoidd  he  exercised. 

Two  additional  suggestions  may  be  made.  First,  Congress  has  not 
given  the  Board  power  to  issue  Molding  orders  and  decisions  lohich 
loould  he  self -enforcing.  If  the  Board  spells  out  exactly  how  it  intends 
to  exercise  its  authority  by  issuing  regulations  and  interpretations  as 
suggested.  Congress  might  consider  granting  this  authority,  which  is 
commonly  possessed  by  other  regulatory  agencies  of  the  government. 
Congress  will  then  know  how  it  will  be  exercised. 

Finally,  Congress  long  ago  took  from  the  Board  the  power  to  con- 
sider its  problems  in  any  light  other  than  a  narrowly  legal  one  when 
it  forbade  it  from  maldng  economic  studies  of  labor-management 
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relations  and  of  the  effects  of  its  decisions.  If  the  Board  has  been,  at 
times,  blind,  it  is  in  part  because  it  was  blinded.  Congress  might  con- 
sider specificaUy  authorizing  such  studies. 

It  is  hoped  that,  in  examining  the  problem  of  the  separation  of 
l^owers  with  respect  to  the  Board,  the  Congress  will  look  behind  the 
surface  charges  to  the  basic  truth,  that,  in  creating  a  regulatory  com- 
mission, like  the  Board,  Congress  gives  to  it  a  combination  of  powers, 
a  power  of  delegation  which  Congress  alone  possesses.  This  renders 
the  function  of  Congressional  oversight  of  the  utmost  importance. 
Only  Congress  can  exercise  effective  oversight  over  a  regulatory 
agency.  Only  Congress  can  correct  an  improper  exercise  of  the  powers 
it  has^  delegated.  Checks  and  balances  do  not  work  within  such  an 
agency,  no  matter  how  much  formal  separation  of  powers  is  written 
into  the  mandate. 


57.  (Source:  Bernard  Samoff,  in  Labor  Law  Journal,  VoL  22, 
No.  10  [October  1971]).  Copyright  ©  Commerce  Clearing  House, 
Inc.  1971  (October,  1971— Vol.  22,  No.  10) 


THE  CASE  OF  THE  BUEGEONING  LOAD  OF  THE  XLRB 

(By  Bernard  Samoff*) 

With  increasing  empliasis,  the  mounting  case  intake  of  the  National 
Lahor  Rehitions  Board  is  coming  into  public  focus.  A  recent  state- 
ment by  Chairman  Miller  expressed  doubt  in  the  Board's  alulity  to 
cope  with  the  growing  amount  of  filings.  The  author  in  this  article, 
the  first  of  a  two-part  series,  provides  a  comment  on  the  type  of 
case  and  probable  reasons  involved  in  the  mushrooming  intake 
volume.  Mr.  Samoff  is  Regional  Director  of  Region  4  of  the  NLRB 
in  Philadelphia,  Pennsylvania. 

This  paper  focuses  on  the  explosive  increase  in  unfair  labor  practice 
cases  filed  with  the  National  Labor  Relations  Board.  I  shall :  (1)  indi- 
cate and  comment  upon  the  magnitude  of  the  increase ;  and  (2)  suggest 
reasons  for  the  tremendous  expansion.  A  subsequent  j)aper  will  review 
and  analyze  alternatives  for  coping  with  the  mounting  case  intake. 

My  comments  are  tentative  and  hopefully  provocative,  certainly 
not  definitive.  I  am  directly  involved  in  dealing  with  unceasing  de- 
mands from  unions,  employers  and  individuals  for  services,  facilities, 
benefits  and  protection  of  rights.  These  pressures  are  relentless  and 
inescapable.  Since  there  appears  to  be  no  basis  for  believing  that 
access  to  the  NLRB  is  likely  to  diminish  in  the  future,  it  behooves 
us  to  explore  the  issue. 

To  place  the  expanding-case  problem  in  perspective,  we  should 
bear  in  mind  that  virtually  all  public  organizations  are  faced  with 
a  similar  problem.  Both  elected  and  appointed  officials,  from  the 
President  to  the  lowest-ranking  bureaucrat,  seek  ways  to  cope  with 
the  torrent.  The  stream  of  individuals  and  groups  gaining  entry  to 
our  administrative  and  judicial  agencies  is  comparable  to  our  befouled 
and  befouling  traffic.  As  more  and  more  vehicles  try  to  cross  the  same 
intersection,  our  most  sophisticated  and  ingenious  technology  seems 
less  and  less  capable  of  providing  orderly  and  safe  movement. 

The  NLRB's  input  explosion  is  not  simply  a  linear  extension,  but 
rather  an  exponential  growth  of  almost  crisis  proportions.  In  a  little 
more  than  two  decades  the  Board's  caseload  increased  by  about  450 
per  cent  and  one  particular  category  increased  about  900  per  cent; 
we  ignore  this  development  at  the  risk  of  administrative  chaos. 

Prescinding  the  presentation  of  data  on  the  magnitude  of  the  expan- 
sion, we  must  distinguish  public  goods  from  private  goods,  and  exam- 
ine briefly  why  the  increase  in  caseload  constitutes  a  serious  problem. 

Public  goods  are  highly  indivisible  goods  and  services,  where  poten- 
tial consumers  cannot,  and  should  not,  be  easily  excluded  from  enjoy- 

•The  views  expressed  herein  are  those  of  the  author  and  should  not  be  taken  as  thf 
oflBclal  pronouncement  of  either  the  NLRB  or  Its  General  Counsel. 
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ing  the  benefits,  privileges  or  protection.  Once  public  goods  are 
provided  for  some,  they  will  be  available  to  others  without  reference 
to  who  pays  the  cost.  National  defense  is  the  classic  example  of  this. 
Purely  private  goods,  by  contrast,  are  those  goods  and  services  which 
are  highly  divisible  and  can  be  (1)  packed,  contained  or  measured  in 
discrete  units,  and  (2)  provided  under  competitive  market  conditions 
where  potential  consumers  can  be  excluded  from  enjoying  the  benefit 
unless  they  are  willing  to  pay  the  price.^ 

No  one  wants  to  exclude  eligible  parties  from  access  to  the  public 
good  services  of  the  NLEB.  The  danger  is  that,  given  finite  resources 
and  the  increase  in  caseload,  there  wdll  be  deterioration  in  the  quality 
of  service,  delay  in  administering  service  and  stress  and  overload  for 
qualified  personnel  miless  the  NLEB  changes  from  an  ad  hoc,  case-by- 
case  approach  to  one  of  systematic  consideration  of  the  treatment  of 
the  increased  caseload. 

The  conventional  method  of  dealing  with  higher  input  is  to  increase 
the  allocation  of  resources.  Certainly  the  present  climate  and  mood  of 
both  Congress  and  the  taxpayers  does  not  bode  well  for  increasingly 
larger  appropriations.  Furthermore,  one  may  well  postulate  that  even 
given  more  resources,  organizations  reach  a  point  in  expansion  where 
additive  solutions,  simply  more  of  the  same,  are  not  sufficient  to  cope 
with  a  changing  clientele,  a  changing  industrial  relations  setting,  and 
an  enormous  increase  in  caseload.  Finally,  the  increased  case  pressures 
on  an  already  overburdened  staff  mean  insufficient  time  for  quality 
casehandling,  overall  planning,  policy  considerations,  and  new  ap- 
proaches and  services  to  meeting  changing  needs. 

For  these  reasons  the  case  of  the  burgeoning  load  of  the  NLEB  is  a 
critical  problem  now,  and  for  these  reasons  we  need  to  examine  the 
magnitude  of  the  increase  and  develop  some  reasonable  hypotheses 
about  its  causes. 

TABLE  I.— INTAKE  OF  "R"  AND  "C"  CASES 


Fiscal  year                                                                                    "R"  cases' 

"C"  cases 

Total 

19482                                                                                       .     6,395 

3,085 

5,314 

5.809 

5,251 

5,454 

5,469 

5,  965 

6,171 

5,265 

5,506 

9,260 

9,347 

11,357 

12,132 

13,479 

14,166 

15,620 

15,800 

15,933 

17,040 

17,816 

18,651 

21,039 

9,480 

1949                                                                                  8,3''0 

13,684 

1950                                      9,279 

15,083 

1951...     _-              10,247 

15,508 

1952                                                                                        10,447 

15,901 

1953                                        .  -       .       39,287 

14,756 

1954 8,129 

14,034 

1955 7,220 

13,391 

1956                            .  . 8,123 

13,388 

1957 7,850 

13,356 

1958                                                                        -      7,488 

16,748 

1959 9,394 

18,741 

19S0                                                                                            10,170 

21,527 

1961                                                                                   10,559 

22,691 

1962                               .      .  .     11,369 

24,848 

1963                                                                                         11,145 

25,311 

1964                                                                                                            .              11.783 

27,403 

1965     ..                    .....      412,225 

28,  025 

1966                                                                                          13,060 

28,  993 

1967  ..                                     ..                                13,385 

30,425 

1968 12,889 

30,705 

1969                                                                                   12,657 

31,308 

1970    .                            ...                              - 12,543 

33,582 

1  Excludes  UA  cases. 

2  Excludes  cases  under  the  unamended  Wagner  Act  between  July  1  and  Aug.  21, 1947. 

3  Includes  UO  cases. 

4  Includes,  in  addition  to  UD,  both  AC  and  UC  cases. 

1  Vincent  Ostrom  and  Elinor  Of3trom,  "Public  Choice  :  A  Different  Approach  to  the  Study 
of  Public  Administration,"  Public  Administration  Review,  Vol.  XXXI  (March/ April,  1971), 
pp.  203-216  ;  206. 
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MAGNITUDE   OF  EXPANDING   CASELOAD 

The  NLRB's  statistical  tables  -  document  over  time  the  expanding 
case  inflow  in  dramatic  and  significant  ways,  Table  I  shows  the  total 
number  of  representation  and  unfair  labor  practice  cases  filed  during 
each  fiscal  year  from  August  21,  1947  (the  effective  date  of  the  Taft- 
Hartley  Act)  through  June  30,  1970.  Let  me  briefly  note  some  of  the 
implications  of  these  figures ;  the  reader  may  see  additional  ones. 

From  1948  through  1957  there  were  more  "R"  than  ''C"  cases ;  in- 
deed, in  1948  more  than  double.  One  could  infer  that  through  1957 
the  principal  role  of  the  NLRB  w^as  resolving  representation  cases. 
jSTote  the  substantial  increase  in  "R"  cases  through  1952,  then  a  diminu- 
tion, and  finally  the  fact  that  19G1  intalvc  was  about  the  same  as  1952. 
It  is  worth  asking  whether  the  decrease  in  "R"  cases  from  1953  through 
1958  was  affected  by  the  so-called  "Eisenhower"  Board. 

From  1958  on,  ''C"  cases  moved  ahead  of  "R"  cases  and  wore  nearly 
twice  the  number  of  "C"  compared  with  "R."  There  was  a  slow  in- 
crease of  "C"  cases  from  1948  through  1957,  a  spurt  in  1958,  and  a 
continuing  increase,  although  the  1965  and  1966  increases  were  modest. 
Comparing  "R"  and  "C''  cases,  we  find  that  the  former  have  about 
doubled  from  1948  through  1970,  whereas  the  latter  have  increased 
about  seven  times. 

At  least  two  conclusions  can  be  drawn  from  differences  in  expansion 
between  "R"  and  "C"  cases.  First,  the  increase  in  "R"  cases  does  not 
create  serious  problems.  This  is  because  most  "R"  cases  are  disposed 
of  quickly  at  the  regional  level,  either  by  the  consent  of  the  parties  or 
by  Regional  Directoi-s'  decisions.^  Also,  "R"  cases  usually  require 
less  professional  time  than  "C"  cases.  And  second,  the  increase  in  "R" 
cases  is  modest;  indeed,  the  1970  intake  is  about  the  same  as  the  1965 
intake,  whereas  during  the  same  period  "C"  cases  increased  by  about 
6,000. 

Although  I  shall  refer  to  Table  I  again,  the  reader  is  asked  to  con- 
sider the  steady  expansion  of  all  cases,  but  most  particularly  "C''  cases. 
In  a  little  more  than  two  decades  the  NLRB's  caseload  has  increased 
almost  fourfold.  NLRB  Member  John  H.  Fanning  expects  the  case- 
load to  increase  at  tlie  rate  of  5  to  7  por  ceiit  per  year  and  to  reach  a 
level  of  50,000  new  cases  every  year  by  the  1980"s.*  As  its  senior  mem- 
ber with  fourteen  years  sei-vice,  Mr.  Fanning's  prediction  must  be 
treated  with  respect. 

2  APi  figures  are  takpn  from  the  NLRB's  annual  reports.  194S  throujrh  1909.  The  1970 
statistics,  not  yet  published,  were  made  available  to  me.  The  s.ymbols  identifying  different 
case  categories  are  explained  in  the  Glossary  of  each  annual  report  preceding  the  statistical 
tables. 

3  Since  May,  19R1,  under  Section  S(b)  of  the  1959  amendments  to  the  statute,  the  Board 
has  delegated  to  Regional  Directors,  its  Section  9  authority  to  dispose  of  representation 
cases.  In  Fiscal  Year  1970,  Regional  Directors  issued  ].9r>9  decisions  and  the  Board,  160. 

**  Speech.  "Trends  in  Important  Labor  Issues  and  Legislation.''  before  the  Annual  Meet- 
ing of  the  Connecticut  Bar  Association,  October  19,  1970,  mimeo.,  p.  23. 
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TABLE  II.-INPUT  OF  "R"  CASES 


5,478 

459 
479 
699 
448 
474 
518 

458  ... 

7  521 

370 

8  206 

374 

9,  460 

339   . 

9  571 

402 

8,  241 

484 

44  ... 

7,028 

568 

480 

53  ... 

6,160 

5"5 

460 

55  ... 

7,121 

595 

554 

360 
369 

47  - 

6.774 

53  ... 

6  284 

626 
847 

489 
541 

89 

7,959 

47  ... 

8,7S5 

723 

607 

40  ... 

9,177 

738 

593 

51  ... 

9.704 

884 

698 

83  ... 

9,502 

875 

679 

89  ... 

10,018 

988 

679 

98  ... 

10,255 

1,141 

5S3 

105 

45 

85 

10,820 

1,149 

651 

137 

124 

179 

11,193 

1,140 

624 

125 

86 

217 

10,  449 

1,091 

767 

152 

194 

236 

10,  308 

1,030 

769 

178 

134 

238 

10,332 

979 

766 

158 

107 

201 

Fiscal  year  Total  RC  RM  RD  UO  AC  UC 

194S     26,395 

1949 ---  8,370 

1950 -.- 9,279 

1951... 10,247 

1952 10,447 

1953                          39,287 

1954... ■. 8,129 

1955 ____ -  7,220 

1956 8.123 

1957 7,850 

1958             7.488 

1959                               9,394 

1960  -     10,170 

1961 --- --- 10,559 

1962 11,369 

1963 -- 11,145 

1964... 11,783 

1965 «  12,225 

1966              13,050 

1967 -.-. --  13,385 

1968     12,889 

1969... .-__ -.  12,657 

1970... 12,543 

1  Intake  from  Aug.  22,  1947  through  June  30,  1948. 

-  Does  not  include  UA  cases 

3  Inc'udes  UD  cases. 

i  Includes  AC  and  UC  cases. 

To  obtain  a  better  understanding  of  case  intake  it  is  necessary  to 
disaggregate  the  statistics.  Table  II  shows  the  input  of  "R"  cases  by 
category  from  1948  through  1970.  Eepresentation  cases  filed  by  labor 
organizations  (RC)  almost  doubled  during  this  period.  Although 
employer  representation  cases  (RINI)  almost  doubled  during  the 
period,  the  expansion  was  uneven ;  indeed,  the  1970  intake  was  about 
the  same  as  the  1964  one.  Decertification  cases  (RD)  reveal  modest 
growth  and  the  last  three  years  indicate  no  intake  increase.  Although 
union-shop  de-authorization  cases  (UD)  increased  fourfold" from  1953 
through  1970,  the  total  number  appears  to  have  no  significant  impact. 
Similarly,  amendment  to  certification  (AC)  and  unit  clarification 
(UC)  cases  from  1965  through  1970  neither  show  any  significant 
increase  nor  suggest  a  substantial  influence  upon  case  intake.  None  of 
the  above  categories  seems  likely  to  add  significantly  to  the  swelling 
caseload. 

Since  the  major  problem  of  expanding  input  lies  among  unfair 
labor  practice  (ULP)  cases,  we  turn  next  to  Table  III  to  consider 
briefly  the  disaggregated  statistics  of  their  particular  categories. 
Although  we  find  that  every  category  has  grown  substantially,  some 
have  outpaced  others  most  significantly.  Charges  against  employer 
(CA)  have  increased  about  400  per  cent  from  1948  through  1970, 
whereas  charges  against  unions  (CB)  have  increased  about  900  per 
cent;  "secondary-boycott"  (CC)  cases  have  increased  about  550  per 
cent;  jurisdictional  dispute  (CD)  cases  about  800  per  cent;  and  "hot- 
cargo"  (CE)  and  unlawful  primary  picketing  (CP)  cases  have  in- 
creased relatively  modestly  compared  with  other  categories.^ 

s  Not  without  some  modesty.  I  predicted  in  196S  that  the  ajrencv  would  not  receive  too 
many  CP  cases.  "Recognition  and  Organizational  Picketing — A  Wider  Angle  of  Vision," 
Labor  Law  Journal,  Voh  14  (November^  1963),  pp.  891-904. 
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TABLE  lll.-mPUT  OF  "C"  CASES  BY  CXTESORY 


Fiscal  year  Total  CA  CB  CC  CD  CE  OP 


1948.., _ 13,085 

1949 5,314 

1950.... 5,809 

1951 5,251 

1952 5,454 

1953-. 5,469 

1954.... 5,956 

1955 6,171 

1956... 5,265 

1957 5,506 

1958.. 9,280 

1959 12,239 

1960 _ 11,357 

1961. __ 12,132 

1962 13,479 

1963.... 14,166 

1964 15,620 

1965 15,800 

1966. -._ 15,933 

1967.. 17,040 

1968 17,816 

1969 18.651 

1970- 21,038 


2,553 

221 

243 

68  .. 

4,154 

820 

268 

72  .. 

4,472 

996 

275 

66  .. 

4,164 

858 

167 

72  .. 

4,306 

846 

213 

89  .. 

4,409 

810 

179 

71  .. 

4,373 

1,257 

250 

85  ... 

4,362 

1,382 

345 

82  ... 

3,522 

1,171 
1,271 
2,473 

421 
462 
527 

151 

3,655 

118  .. 

6,068 

192  ... 

8,266 

3,129 

657 

187  .. 

7,723 

2,505 

644 

185 

2  26 

2  273 

8,136 

2,520 

815 

288 

57 

316 

9,  231 

2,309 

1,076 

319 

50 

404 

9,550 

2,753 

1,142 

304 

63 

354 

10,695 

2,811 

1,233 

393 

69 

429 

10,931 

2,703 

1,256 

461 

56 

393 

10,902 

2,869 

1,206 

485 

90 

380 

11,259 

3,404 

1,329 

486 

34 

528 

11,892 

3,557 

1,395 

478 

78 

416 

12,022 

3,973 

1,536 

579 

52 

489 

13,601 

4,631 

1,596 

694 

107 

409 

1  Includes  only  cases  filed  on  and  after  Aug.  21,  1947,  the  efective  date  of  the  Taft-Hartley  Act. 

2  These  categories  were  incorporated  into  the  19^9  amendments  to  the  act. 

Table  IV  identifies  broadly  who  is  filing  charges.  Note  that  indi- 
viduals and  employers  together  are  filing  more  charges  than  luiions. 
The  fact  that,  in  1970,  individuals  filed  more  charges  than  unions 
suggests  that  the  NLRB's  operations  are  no  longer  in  behalf  of  but 
against  unions.  The  substantial  increase  in  filings  both  by  individuals 
and  employers  and  the  significantly  lower  increase  in  filings  by  unions, 
particularly  since  1964,  confirms  the  fact  that  the  agency  is  devoting 
more  time  and  resources  to  charges  filed  by  individuals  and  employers. 
Perhaps  one  reservation  needs  to  be  noted  about  filings  by  individuals. 
Since  in  some  situations  unions  use  individuals  to  file,  the  statistics 
must  be  viewed  with  this  in  mind. 

The  Tables  focus  attention  upon  some  significant  elements  of  the 
intake  crisis,  add  a  degree  of  unvarnished  realism  to  bare  figures, 
and  suggest  areas  worthy  of  exploration.  That  the  increase  is  con- 
tinuing is  confirmed  in  the  NLRB's  Statistical  Summary  of  Oper- 
ations (]March  26,  1971).  It  reports  an  11  per  cent  increase  in  cases 
of  ail  types  during  the  October-December  quarter  of  1970  and  a  total 
of  17,R64  cases  filed  in  the  first  half  of  fiscal  year  1971  (July-Decem- 
ber, 1970).  If  the  same  number  of  cases  is  filed  in  the  second  half 
of  the  fiscal  year  (January- June,  1971),  we  shall  reach  a  total  of 
35,728  cases,''  2,146  more  than  the  33,582  cases  filed  in  fiscal  1970. 


*  The  NLRB's  case  Intake  figures  for  January  and  February,   1971,   suggest  an  annual 

total  of  about  36,000  eases,  not  counting  any  intake  under  the  Postal  Reorganization  Act. 

The  NLRB's  Quarterly   Statistical  Report    (January  through  March  1971)    shows  a  total 

13  per  cent  increase  in  the  number  of  cases  in  comparison  with  the  same  three-month  period 

In  1970. 
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TABLE  IV.-SOURCES  OF  FILING  UNFAIR  LABOR  PRACTICES 


Identification  of  filing  party 
Fiscal  year  Total  Unions'        Individuals  Employers 


1948. 
1949. 
1950. 
1951. 
1952. 
1953. 
1954. 
1955. 
1956. 
1957. 
1958. 
1959. 
1960. 
1961. 
1962. 
1963. 
1964. 
1965. 
1966. 
1967. 
1968. 
1969. 
1970. 


3,085 

1,419 

1,319 

347 

5,314 

2,764 

2,041 

509 

5,809 

3,377 

1,837 

595 

5,261 

3,172 

1,681 

408 

5,454 

3,347 

1,653 

454 

5,469 

3,385 

1,656 

428 

5,955 

3,243 

2,147 

575 

6, 171 

2,763 

2,679 

729 

5,265 

2,333 

2,105 

829 

5,506 

2,403 

2,299 

804 

9,260 

2,759 

5,410 

1,091 

12,  239 

3,783 

2  7,176 

1,275 

11,357 

4,563 

5,325 

1,469 

12,132 

4,734 

5,664 

1,725 

13,  479 

5,897 

5,416 

2,166 

14, 166 

6,346 

5,435 

l/LZ'^ 

15,620 

7,209 

5,855 

2,545 

15,800 

7,737 

5,446 

2,617 

15,933 

7,771 

5,530 

2,  832 

17,040 

7,846 

6,206 

2,988 

17,816 

7,814 

7,163 

2,842 

18,  651 

7,946 

7,508 

3,197 

21,038 

8,76S 

8,759 

3,51 

1  This  includes  charges  filed  by  the  AFL-CIO,  Teamsters,  other  national  unions,  and  other  local  unions. 

2  Under  the  Landrum-Griffin  amendments  unions  were  no  longer  acquired  to  file  non-Communist  affiJavits  in  order   to 
usetheNLRB's  services.  Apparently,  some  unions  were  using  individuals  to  fiiecnarges  on  oahalf  of  noncomplying  unions, 

It  is  no  wonder  then  that  the  statistics  and  view  of  the  future 
prompted  NLRB  Chairman  Edward  B.  Miller  to  conclude,  "I  do  not 
know  how  long  we  can  continue  effectively  to  cope  with  this  burgeon- 
ing caseload  within  the  present  structure  of  the  Board."  ^  A  similar 
conclusion  was  reached  by  the  Federal  Bar  Council's  Committee  on 
Labor  Law:  "[t]here  is  an  increasing  awareness  by  [labor  and  man- 
agement] that  the  Board's  ability  to  perform  its  statutory  duties 
efficiently  and  with  reasonable  disi)atch  is  seriously  threatened  by  its 
ever-increasing  caseload."  ^ 

Before  one  can  suggest  new  ways  to  provide  efficient  service  and 
to  prevent  undue  delays,  it  is  reasonable  to  examine  some  of  the 
principal  factors  which  account  for  the  increase  in  caseload. 

EXPLANATIONS    OF   THE   INCREASE   IN    CASELOAD 

The  most  common  and  general  cause  is  the  growth  factor.  One 
reason  offered  for  a  rising  intake  is  that  evei-ything  is  expanding,  there 
are  more  i^eople  having  more  needs  and  pressing  for  more  benefits, 
services  and  protection.  Since  we  have  a  growing  population  which  is 
better  educated,  more  aware  of  governmental  resources  and  more 
determined  to  enhance  self-interest,  we  should  expect  more  NLEB 
cases.  Such  broad  and  pervasive  influences  could  account  for  some 
increase  in  caseload.^ 

"  Spepch,  "Something  Olfl.  Something  New,"  before  the  Labor  Law  Conference,  Louisiana 
State  University,  January  22,  1971,  rnimeo.,  p.  14. 

^Industrial  and  Labor  Relations  Review,  vol.  23  (July,  1970),  pp.  566-570;  566. 

3  Although  letters  and  field  visits  are  not  tabulated  as  cases  unless  charges  are  filed,  I 
would  guess  thnt  if  counted,  the  intake  would  increase  at  least  3  percent.  It  is  my  guess 
that  if  the  Philadelphia  Regional  Ofiice  were  located  in  the  city  hall  courtyard  "with  a 
sign,  "Unfair  Labor  Practice  Discrimination,"  we  would  have  long  queues  each  working  day 
of  people  seeking  help  and  filing  charges. 
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But  growth  alone  hardly  explains  the  substantial  leaps  in  intake. 
Between  1948  and  1970  our  population  has  grown  from  about 
147,000.000  to  200,000,000  (46  per  cent  increase) ,  whereas  filings  have 
increased  from  175  per  cent  to  900  per  cent  in  j)articular  categories 
and  about  450  per  cent  overall.  This  could  hardlj'  be  accounted  for 
by  the  increase  in  population.  A  more  fruitful  explanation  of  the 
exponential  increase  may  be  found  by  considering  factors  which  more 
directly  influence  case  input. 

Tills  search  leads  naturally  to  available  statistical  data.  The  NLKB's 
annual  reports  ^°  contain  tables  which  show  by  industrial  group  ^^  the 
number  of  "C"  and  "R."  cases  filed  by  category.  Similarly,  the  reports 
contain  tables  shovt^ing  geographic  distribution,^-  by  division  and  state, 
of  all  "C"'  and  "R"  cases  filed  in  each  category.  This  information  is 
modestly  useful  since  it  indicates  in  gross  figures  only  the  industrial 
and  geographic  sources  of  intake.  Unfortunately,  the  more  useful  in- 
formation would  show  which  unions  and  employers  file  which  kinds 
of  cases.^' 

If  the  Board  provided  the  filing  figures  and  identified  them  with 
the  unions  and  employers,  and  if  the  foregoing  were  correlated  with 
industrial  and  geographic  distribution,  we  would  have  a  powerful 
analytic  tool  for  pinpointing  the  sources  of  the  rising  caseload.  For 
example,  if  the  data  revealed  that  a  particular  international  (or  local) 
union  in  a  specified  industry  were  filing  more  and  more  cases  in  the 
southwest,  we  could  zero  in  on  that  target,  A  high  priority  for  the 
agency,  a  university  or  a  research  group  should  be  assembling  and 
analyzing  the  filings  by  industries,  geography,  unions  and  employers. 

Since  correlated  data  are  lacking,  I  can  rely  only  upon  informed 
opinions,  empirical  evidence,  intuitive  analysis  and  experience,  but 
the  expansion  may  well  be  uneven  in  geography  and  industry,  and 
be  one  factor  in  the  expanding  caseload. 

EXPANDING   JURISDICTION 

Under  Section  14(c)  (1)  the  Board  is  precluded  from  declining 
jurisdiction  under  commerce  standards  prevailing  in  1959.  Since  in- 
flation enables  more  enterprises  to  meet  the  minimum  dollar  inflow 
or  outflow  figures,  more  firms  meet  the  standards. 

Confined  by  law  to  fixed  criteria  which  become  easier  to  satisfy, 
the  Board  would  have  more  cases  even  if  it  did  not  enlarge  the  firms 
over  which  it  takes  jurisdiction.  But  it  has  included  nonprofit,  ex- 
tended care  facilities,  colleges  and  universities."  In  addition,  since 
July  1,  1971  the  Board  has  jurisdiction  over  the  employees  of  the  new 
U.S.  Postal  Service,  and  it  has  been  proposed  that  the  XLRB  be 
granted  jurisdiction  over  farm  workers. 

As  a  result,  the  Board  is  bound  to  receive  more  cases.  The  swelling- 
caseload  must  become  an  onrushing  torrent  unless  some  steps  are  taken 
to  manage  and  control  intake. 

10  For  example.  Table  5.  lOfiO  Annual  Report,  pp.  204-205. 

'■^  The  source  for  this  classification  is  the  Stanrlard  Industrial  Classification,  Division  of 
Stfitistical  Standards,  U.S.  Bureau  of  the  Bndtret,  Washington,  1957. 

■■^For  example.  Table  6.  1000  Annual  Report,  pp.  200-207. 

'"In  the  article  cited  in  footnote  5,  I  correlated  20  CP  cases  with  the  unions  Involved 
and  not  unexpectedl.v  discovered  that  only  a  limited  number  of  unions  were  involved  in 
orsranizational  and  recoenitional  picketing. 

14  ConieU  University,\S3  NLKB  No.  41,  1970  CCH  NLRB  H  22,006. 
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A   LEGALISTIC   AGENCY 


Law  has  always  pervaded  American  life.  Ever  since  the  Taft- 
Hartlej^  Act  in  1947,  lawyers  have  dominated  and  controlled  the 
agency.  The  General  Counsel  and  his  operations  staff,  except  for 
administration,  are  lawyers,  and  out  of  31  Eegional  Directors,  23  are 
lawyers.  Although  very  few  NLRB  members  were  non-lawyers,  each 
member  has  from  12  to  20  legal  assistants,  and  the  Board  has  a  Solici- 
tor and  Assistant  Solicitor.  Only  the  OfSce  of  the  Executive  Secretary 
has  a  majority  (3  out  of  5)  of  non-lawyers.  Finally,  a  majority  of 
the  regional  professional  staffs  are  lawyers,  although  individual 
regions  may  vary. 

Why  does  an  agency  staffed  principally  by  lawyers  add  to  the  case- 
load? The  answer  is  not  simple  nor  the  causal  link  direct.  In  general, 
it  relates  to  the  formulation  of  questions,  characteristics  of  analysis 
and  order  of  values.  A  legalistic  agency  tends  to  invite  more  cases 
because  it  sees  the  industrial  relations  system  composed  of  ordered 
rights  and  obligations  which  are  continually  challenged.  "Wlien  this 
type  of  agency  is  viewed  in  conjunction  with  a  substantial  private 
law  fraternity  we  can  underetand  why  more  cases  are  filed.  One  might 
conclude  that  a  function  of  the  NLRB  intake  system  is  a  rising 
caseload  I 

Two  thoughtful  academicians  and  practitioners  have  expressed  simi- 
lar views  about  industrial  relations  and  legalism.  Professor  Douglass 
V.  Brown  defines  the  latter  as,  "A  propensity  for  parties  to  resort  to 
tribunals,  public  and  private,  for  the  settlement  of  disputes  between 
them."  Tn  the  same  speech  he  reaffirms  Alexis  de  Tocqueville's  observa- 
tion that,  "'^Vmericans  are  a  lititious  people  [who]  suffer  from  a  'there 
ought  to  be  a  law'  complex."  ^^  A  decade  earlier,  Professor  Jolm  T. 
Dunlop  put  it  this  way :  "Our  national  industrial  relations  system 
suffers  from  excessive  legislation,  litigation,  formal  awards  and  public 
pronouncements."  ^^ 

The  professional  training  and  experience  of  the  agency's  staff,  its 
operative  values  and  current  NLRB  procedures  seem  to  invite  cases. 
The  aim  of  the  charging  party  is  to  distinguish  its  case,  discover  a 
real  or  contrived  factual  or  precedential  difference  and  induce  the 
agency  to  proceed.  Even  though  some  70  percent  of  all  charges  are 
withdrawn,  or  dismissed,  this  does  not  appear  to  discourage  filers  who 
always  hope  to  find  a  basis  for  furtiier  action.  The  expanding  number 
of  cases  processed  by  the  General  Counsel  and  disposed  of  by  the 
Board,  as  demonstrated  by  the  larger  number  of  bound  volumes  of 
decisions,  far  from  settling  issues  appear  to  unsettle  them  in  light  of 
increased  filings.^^ 

15  "Legalism  in  U.S.  Industrial  Relations,"  MLR,  Vol.  94  (IMarch  1971),  pp.  51-53; 
51-i".2. 

1"  Prpsidential  Address,  Proceedings,  Industrial  Relations  Research  Association,  1960, 
pp.  2-ir> :  2. 

"Despite  arlfl^d  cases,  the  ciirrent  practice  may  be  a  useful  way  to  handle  many  prob- 
lems, but  should  be  recognized  as  such,  and  supported  in  budget  appropriations. 
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MORE   LABOR   LAWYERS 

A  labor  lawyer  observed  that  the  "Taft-Hartley  Act  .  .  .  created  a 
paradise  for  lawyers,  a  purgatory  for  employers  and  hell  for  unions 
.  .  ."  ^®  The  subsequent  1959  amendments,  presumably  clarifying  Taft- 
Hartley  provisions  and  adding  new  ones,  established  new  areas  for 
filing  and  litigation.  The  growth  in  the  number  of  labor  lawyers  is 
documented  by  the  American  Bar  Association's  Section  of  Labor 
Relations  Law.  It  reported  4,326  members  at  the  end  of  July,  1970, 
including  287  students,  compared  with  3,500  members  in  1968.^^  Be- 
cause of  the  high  turnover  of  NLRB  lawyers  who  use  the  agency  as  a 
training  institution,  many  practicing  labor  lawyers  are  former  col- 
leagues.-" 

Are  ex-NLRB  lawyers  partly  responsible  for  the  rising  caseload? 
Familiar  with  the  Act,  agency  rules,  regulations  and  procedures,  the 
former  NLRB  attorney  is  more  inclined  to  rely  upon  the  law  when 
faced  with  a  labor-management  issue.  Lideed,  the  lawyer's  NLRB 
experience  is  apt  to  bring  him  clients  in  NLRB  matters.  He  is  pre- 
disposed to  use  that  which  is  known.  Not  infrequently  consulation 
with  former  associates  reinforces  his  disposition  to  use  the  agency.  It 
is  simple  and  inexpensive  to  file,  only  a  modicum  of  hard  evidence 
need  support  the  charge,  and  it  avoids  coming  to  grips  with  sticky 
problems.  Filing  reassures  the  client  and  introduces  into  the  situation 
a  resourceful,  professional,  authoritative  agency. 

Professor  William  Gomberg  asks  this  question :  "Is  it  the  function 
of  government  or  the  National  Labor  Relations  Board  to  provide  a 
miasma  of  busy  work  so  that  the  weaker  party  is  spared  the  pain  of 
looking  squarely  at  his  own  problem,  the  consolidation  of  his  orga- 
nization and  the  formulation  of  a  rational  strategy?"  ^^  Rather  harsh, 
but  if  a  "paradise  for  lawyers"  and  a  "miasma  of  busy  work,"  and  if 
a  legal  style  and  orientation  have  even  some  truth,  we  can  comprehend 
better  the  basis  for  the  rising  intake. 

POLITICAL   PARTISANSHIP   OF   BOARD    MEMBERS 

Eliot  Carlson,  a  Wall  Street  Journal  reporter,  concluded  that  the 
increased  caseload  stemmed  from:  (1)  a  Democratic  majority; 
(2)  employer  resistance  to  unionization;  and  (3)  inadequate  NLRB 
remedies.  He  wrote : 

"Reasons  for  the  increased  caseload  aren't  hard  to  find.  No  doubt 
the  labor  board's  Democratic  majority  encouraged  unions  to  file  many 
complaints  in  the  1960s.  And  observers  also  cite  stepped-up  resistance 
to  union  organizing  efforts  in  such  new  areas  as  the  South,  wliite- 
collar  workers  and  smaller  companies  overlooked  in  earlier  years. 

18  Joseph  Kovner,  "The  Labor  Lawyer,"  in  The  House  of  Labor,  J.  B.  S.  Hardman  and 
Maurice  F.  Neufelrt.  editors,  N.Y  :  Prentice-Hall,  Inc.,  1951,  pp.  396-400,  396  ;  Rohert  M. 
Secnl,  "Lnhor  Lawyers,"  Lnhor  Lnxv  .Journal,  Vol.  1  (Noyember  1950),  pp.  1105-1107; 
Segal.  "L.nbor  Union  Lawyers,"  Industrial  and  Labor  Relations  Revieiv,  Vol.  5  (April  1952), 
pp.  .54.S-364. 

19  "Federal  Bar  Corneil  Committee  on  Labor  Law,"  Industrial  and  Labor  Relations 
Review,  Vol.  23  (July  1970),  pp.  566-570. 

2"  In  a  9-year  period  (Fiscal  Years  1962  through  1970),  907  lawyers  left  the  Regional 
Offices  and  Office  of  the  General  Counsel  in  Washington.  This  does  not  include  lawyers 
employed  by  the  Board,  and  Trial  Ex.Tminers  for  whom  no  figures  are  available.  During  the 
same  period  214  Field  "Examiners  left,  which  indicates  a  ratio  of  about  41/2  lawyers  to  1 
Examiner  in  the  outgoing  group.  Summary  of  Operations,  Office  of  the  Geneval  Counsel, 
NLRB.  Fisenl  Year  1970  and  1971  (six  months),  mimeo.,  undated,  but  distributed  about 
April  26,  1971. 

^1  "Government  Participation  in  Union  Regulation  and  Collective  Bargaining,"  Labor 
Law  Journal,  Vol.  13  (November  1962) ,  pp.  941-952  ;  945. 


2425 

"But  at  the  same  time,  'the  lack  of  strong  (NLRB)  remedies'  is 
partly  responsible  for  the  problem,  insists  Derek  Bok,  [President  of 
Harvard  University].  'What's  disturbing  is  that  employers  may  be 
finding  that  litigating  through  the  NLRB  doesn't  hurt  much.  They 
may  have  decided  that  what  they  gain  by  not  bargaining  is  more  than 
they  lose  in  legal  fees!"^^ 

With  respect  to  political  partisanship,  the  statistical  evidence  is 
unconvincing.  It  is  hard  to  conclude  that  Democratic  NLRB  mem- 
bers, more  than  Republican  members,  tended  to  favor  unions  and 
hence  "encouraged"  them  to  file  more  cases.  Although  the  overall 
increase  in  charges  between  fiscal  years  1962  and  1970  (when  the  Board 
had  a  Democratic  majority)  was  56  per  cent,  the  breakdown  reveals 
a  47  per  cent  increase  in  charges  against  employers  but  individuals' 
charges  against  unions  increased  about  100  per  cent,  and  other  types 
of  charges  against  unions  increased  as  follows:  secondary  boycotts, 
48  per  cent,  jurisdictional  disputes,  118  per  cent,  hot-cargo  clauses,  313 
pev  cent  and  recognitional  and  organization  picketing,  50  per  cent. 

One  can  scarcely  conclude  that  the  Board's  Bei'nel  Foam  -^  author- 
ization-card decision  stimulated  more  charges  against  unions  than  its 
equally  well-known  Miranda  Fuel  -■*  fair  representation  decision  pro- 
voked charges  against  unions.  Moreover,  since  refusal-to-bargain 
charges  constitute  about  21  per  cent  of  all  charges  against  employers, 
the  Bemel  Foam  decision  hardly  sparked  a  significant  increase. 

Carlson's  generalization  about  a  "Democratic  majority"  assumes 
that  former  Chairman  ISIcCulloch  and  members  John  H.  Fanning 
and  Gerald  A.  Brown  tended  to  vote  as  a  unit.  Again,  the  evidence 
is  mixed,  as  indicated  in  Miranda  Fuel.  Indeed,  INIember  Brown,  unlike 
Members  Fanning  and  McCulloch,  usually  disagreed  with  his  col- 
leagues when  available  arbitration  or  an  arbitration  award  was  in- 
volved.-^ Both  Members  Sam  Zagoria  and  Howard  Jenkins,  Jr., 
generally  identified  as  Republicans,  mixed  their  votes  in  such  a  man- 
ner that  no  identifiable  pattern  emerges. 

In  charging  the  Democratic  NLRB  majority  with  responsibility 
for  an  increased  caseload,  Carlson  may  have  implied  that  tliese  mem- 
bers followed  an  activist  concept  of  their  role.  This  notion  holds  that 
rather  than  follow  a  judicial-type  resolution  of  particular  controver- 
sies, the  Democratic  majority  sought  to  use  the  law  to  effect  certain 
economic  and  social  changes.  It  would  follow  that  the  Democratic 

--  "Seeking  Speedier  Justice  at  the  NLRB,"  The  Wall  Street  Journal,  September  25, 
1970. 

■■^Bervel  Foam  Products  Co.,  Inc.,  146  NLRB  1277.   1964  CCH  NLRB   §  13,066. 

^NLRB  V.  Miranda  Fuel  Co.,  284  F.  2d  861  (CA-2),  41  LC  §  16.643  enfg.  125  NLRB 
4.54  (19.59),  366  U.S.  763,  42  LC  §  16.977.  vacating  and  remandinc:,  326  F.  2d  172  (CA-2), 
48   LC    §  18,646   setting   aside   140   NLRB    181,    1962    CCH    NLRB    §  11,848. 

23  In  Hilton-Davis  Chemical  Company,  Division  of  Sterling  Drug,  Inc.,  185  NLRB 
No.  58,  1970  CCH  NLRB  §  22,228.  where  Member  Brown  concurred  specially,  notwith- 
.standing  his  long-standing  deferral  to  arbitration,  he  cited  the  following  decisions  to 
show  his  views  : 

Adam's  Dairy,  147  NLRB  1410,  1964  CCH  NLRB  §  13,266  ;  Raytheon  Co.,  140  NLRB 
S83,  1963  CCH  NLRB  §  12.043  ;  Thor  Power  Tool  Co.,  148  NLRB  1379,  1964  CCH 
NLRB  §13,455;  Eastern  Illinois  Gas  &  Securities  Co..  169  NLRB  No.  18,  1969  CCH 
NLRB  §  20,765  ;  Leiioy  Machine  Co.,  147  NLRB  14.31.  1964  CCH  NLRB  §  13,249  ; 
Univis  Inc.,  169  NLRB  No.  18,  1968-1  CCH  NLRB  §  22.032  ;  Washington  Hardware  and 
Furniture  Co.,  168  NLRB  No.  72,  1968-1  CCH  NLRB  §  21,937  ;  Dresser  Industrial  Valve 
Instrument  Division,  178  NLRB  No.  51,  1969  CCH  NLRB  §  21,178  ;  Iron  Workers,  Local 
229  (Bethlehem  Steel),  183  NLRB  No.  35.  1970  CCH  NLRB  §22.002;  Consolidated 
Foods  Corp.,  183  NLRB  No.  73,  1970  CCH  NLRB  §22,048;  Macy's  California,  183  NLRB 
No.  47,  1970  CCH  NLRB  §22.013;  Union  Carbide  Corp.,  178  NLRB  No.  81.  1969  CCH 
NLRB  §  21,210  ;  Steves  Sash  and  Door  Co.,  178  NLRB  No.  27.  1969  CCH  NLRB  §  21,1.54  ; 
Dayton  Typographic  Service,  176  NLRB  No.  48,  1969  CCH  NLRB  §  20,890 ;  McLean 
Trucking  Co.,  175  NLRB  No.  66,  1969  CCH  NLRB  §  20,728  ;  Allen-Bradley  Company,  185 
NLRB  No.  66,  1970  CCH  NLRB  §  22,298. 
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majority's  missionary  role  induced,  more  cliarges.  Altliougli  evidence 
supporting  Carlson's  proposition  is  highly  questionable,  we  could  con- 
clude tentatively  that  the  Democratic  majority's  decisions  may  be  a 
minor  factor  contributing  to  the  rising  caseload. 

EMPLOYEE    RESISTANCE    TO    UNIONIZATION" 

That  some  employers  oppose  unionization  needs  no  documentation. 
But  to  claim  that  this  adds  to  the  caseload  is  quite  a  leap.  Although 
it  is  true  that  charges  alleging  discriminatory  discharges  of  emjjloyees 
seeking  unionization  constitute  some  60  to  TO  per  cent  of  all  charges 
filed  against  employers,  the  statistics  do  not  suggest  a  marked  increase 
over  time  in  this  category.  Although  the  Board  has  issued  numerous 
orders  against  a  handful  of  anti-union  employers  because  they  repeat- 
edly flaunt  the  law  and  unlawfully  resist  unions,  the  number  of  such 
charges  does  not  explain  the  significant  increase. 

Combing  Carlson's  two  points  about  a  Democratic  majority  and 
employer  i-esistance  to  unions,  we  find  that  the  majority's  decisions 
were  unable  to  curb  employer  resistance.  One  might  infer  that  the 
greater  the  number  of  assertedly  pro-union  decisions,  the  greater  the 
number  of  employer  violations.  Whatever  the  relationship  between 
the  above  factors,  one  might  infer  that  despite  continuing  employer 
opposition,  the  unions  had  no  alternative  but  to  file  more  and  more 
charges. 

Instead  of  employer  resistance  to  unions,  one  could  hypothesize  that 
for  various  reasons  employees  did  not  want  collective  l^argaining. 
That  this  appears  valid  is  supported  by  the  unions'  inability  to  win 
more  than  50  to  55  per  cent  of  the  elections  which  they  sought.  Of 
course,  unions  argue  that  the  Board,  including  the  Democratic  ma- 
jority, allowed  employers  such  broad  scope  in  campaigning  against 
them  that  the  employees'  free  choice  was  impaired.  In  the  face  of  such 
sharply  contrasting,  partisan  views,  we  are  in  no  position  to  decide 
whether  employer  resistance  to,  or  employees'  rejection  of,  unions 
added  to  the  swelling  caseload.  We  note  the  factor,  however,  because 
to  some  extent  it  may  have  contributed  to  the  caseload. 

INADEQUATE   NLRB   REMEDIES 

Evidence  that  inadequate  remedies  and  lack  of  penalties  are  respon- 
sible for  repeated  ^dolators  and  this  stimulates  additional  charges  is 
difficult  to  pinpoint.  Bok,  quoted  by  Carlson,  referred  clearly  to  the 
"lack  of  strong  (NLRB)  remedies"  against  employers.  Yet,  the  sta- 
tistics reveal  the  substantial  increase  of  charges  against  unions.  And 
although  less  well  publicized  than  charges  against  certain  employers, 
certain  locals  in  market-oriented  industries  are  also  repeated  violators ; 
indeed,  some  local  union  officers  have  been  found  in  contempt  of  NLRB 
oders.  It  should  be  no  surprise  that  despite  some  24  years  of  the  law 
there  are  still  unlawful  closed  shops,  hiring  halls  and  impenetrable 
local  unions. 

Both  the  statistical  and  impressionistic  data  suggest  that  both  em- 
l^loyers  and  unions  disobey  the  law.  With  respect  to  case  intake,  Bok 
assumes  that  if  the  costs  of  flouting  the  law  were  sufficiently  high, 
wrongdoers  would  obey  and  fewer  charges  would  be  filed.  This  is  im- 
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proven,  if  not  improvable.  Interestingly,  this  argument  is  most  often 
made  by  unions  who  assert  that  the  Board  is  unwilling  to  use  its 
powers  to  "remedy"  (penalize)  flagrant  and  repeated  violators.  Be- 
cause unions  too  are  pluralistic,  all  do  not  speak  with  the  same  voice, 
since  unions  urging  stiffer  remedies  are  not  likely  to  be  respondents, 
and  the  latter  are  never  heard  in  support  of  tougher  remedies.  Lawyers 
representing  both  charging  and  respondent  unions  are  ambivalent 
since  they  do,  and  do  not,  seek  stronger  remedies. 

Since  implicit  in  Bok's  contention  is  the  notion  that  workers  would 
organize  unions  but  for  employers'  resistance,  scarcely  restrained  by 
the  statute,  it  is  worth  noting  Professor  Eay  Marshall's  conclusions 
regarding  the  prospective  impact  of  legislation.  He  observed  that 
"legislation  has  been  a  much  less  important  cause  of  union  growth 
than  economic  factors  influencing  the  union's  ability  to  force  the  em- 
plo3'er  to  sign  collective  bargaining  agreements  .  .  ."  ^^  When  we  re- 
call that  Professor  Marshall's  experience  and  research  has  been  mainly 
in  the  South  and  that  many  employer  violators  are  located  there,  his 
comments  are  even  more  cogent. 

Would  stricter,  harsher,  costlier  remedies  diminish  case  intake  ?  We 
just  don't  know.^^  Although  several  unions,  a  minority  of  the  NLRB 
and  at  least  one  circuit  court  endorse  a  financial  reparations  remedy 
in  certain  refusal-to-bargain  cases,  their  aim  is  not  to  diminish  intake 
but  to  achieve  other  goals.  Even  if  potential  wrongdoers  were  deterred 
by  the  certainty  of  a  costly  remedy,  this  might  reduce  only  a  few 
cases.  More  likely,  if  experience  is  a  helpful  indicator,  even  more 
union,  employer  and  individual  charges  would  be  filed  to  exploit  the 
new  remedies.  Each  time  the  Board  establishes  a  new  pattern  of 
violations  or  orders  new  remedies,  this  causes  disorder  rather  than 
order  and  the  intake  climbs. 

Although  modern  penology  does  not  believe  that  capital  punish- 
ment diminishes  murders,  we  might  grant  that  costlier  remedies 
against  employers  (and  unions  too)  would  deter  prospective  law- 
breakers and  reduce  repeat  violators.  But  would  this  curb  intake? 
Although  this  is  not  the  place  to  discuss  harsher  remedies,  I  doubt 
whether  they  are  likely  to  yield  fewer  cases.  'Wliatever  diminution 
would  occur  would  be  equaled  by  new  cases  stimulated  by  the  expecta- 
tion of  the  desirable  remedies.  Interacting  influences,  particularly 
market  forces  and  the  attitudes  of  workers,  public  and  employers 
toward  unionism,  are  more  likely  on  balance  to  add  to  the  swelling 
intake  than  the  new  remedies  are  likely  to  reduce  it. 

EASY  AGENCY  ACCESS 

As  noted  earlier,  ISTLRB  services  and  benefits  are  public  goods — 
indivisible  and  available  to  everyone  without  cost,  which  is  the  way 
it  should  be.  No  special  expertise  is  necessary  to  prepare  and  file  a 
charge.  Indeed,  the  agency  takes  pride  in  assisting  those  who  need 

28  '•The  Development  of  Organized  Labor,"  Monthly  Labor  Review,  Vol.  91  (March,  196S), 
pp.  65-73  :  RO-70. 

-■^  The  IT.S.  Court  of  Appeals  for  the  District  of  Columbia  Circuit  has  remanded  two 
cases  to  the  NI^RB  to  consider  a  "financial  reparations"  remedv  :  Fx-CcU-O  Corp.  v.  NLRB 
(CA-DC),  No.  24.715,  65  LC  H  11,727  (March  19,  1971),  and  NLRB  v.  TuJee  Pro'Jucf.i.  Inc. 
(CA-DC),  No.  22,911,  62  LC  1(10.722.  In  both,  the  Board  rejected  the  Unions'  requests 
for  such  a  remedy.  But  when  the  Boards  with  the  concurrence  of  the  above  Court,  required 
the  Employer  to  incorporate  a  nnion-shon  t'rovision  in  a  contract,  the  Supreme  Court 
reversed.  U.K.  Porter  Company,  Inc.  v.  NLRB,  379  U.S.  99,  62  LC  ^  10,696. 
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help  in  submitting  charges,  and  provides  experienced  professionals 
with  authority  to  investigate  charges,  even  though  they  are  supported 
with  limited  prima  facie  evidence.  Some  irate  respondents  accuse  the 
agency  of  encouraging  charges  and  conducting  unnecessarily  probing 
investigations.  I  hasten  to  add  that  others  fault  the  staff  for  denigrat- 
ing prospective  charges  and  conducting  limited  investigations. 

Whatever  view  one  takes,  it  cannot  be  gainsaid  that  filing  a  charge 
is  quite  simple.  Whether  it  should  be  so  is  a  different  question.  Because 
some  70  per  cent  of  all  charges  lack  merit,  some  have  suggested  that 
a  modest  filing  fee  be  charged  to  discourage  nonmeritorious  charges ; 
this  seems  unlikely.  Agency  offices  are  quite  accessible  to  most  charg- 
ing parties  since  they  are  maintained  in  some  43  principal  cities  in  the 
U.S.,  Hawaii  and  Puerto  Rico.  The  agency  responds  promptly  to 
written  inquiries,  and  assigns  a  staff  member  to  visit  the  letter-writer 
when  there  is  a  possible  violation  of  the  law. 

NLRB  investigations,  hearings  and  decisions  get  publicity,  which 
probably  stimulates  some  cases.  There  are  unknown  thousands  of 
employment-  and  union-related  conflicts  every  day  in  this  country; 
some  become  NLRB  charges.  Both  private  persons  and  public  officials, 
including  legislators,  refer  complaints  when  they  think  the  NLRB  is 
involved.  All  these  sources  undoubtedly  contribute  to  the  caseload. 

Today  many  Americans  are  more  aware  of  their  rights  and  benefits 
and  more  insistent  upon  implementing  them.  Many  workers  have  more 
knowledge  about  the  law  and  more  time  to  use  it.  Given  an  accessible, 
facilitative  j^ublic  agency  and  more  people  determined  to  use  it,  it  is 
obvious  why  more  and  more  charges  are  being  filed. 

Earlier  it  was  noted  that  individual  charges  against  unions  increased 
about  900  per  cent,  a  magnitude  substantially  larger  than  any  other 
category.  This  continues  in  the  first  six  months  of  fiscal  year  1971. 
Why?  We  do  not  know  and  can  only  make  informed  speculations. 
In  the  only  study  of  union-caused  employee  discrimination,  firsthand 
data  described  the  circumstances  which  led  individuals  to  file  charges. 
The  research  developed  no  clearly-defined  search  patterns  leading  to 
the  NLRB.-^  But  whatever  the  reasons,  it  is  clear  that  more  and  more 
individuals  are  filing  and  will  file  charges. 

Finally,  we  should  mention  the  efforts  of  some  to  use  the  Act  to 
remedy  racial  discrimination.^^  Although  there  is  separate  legislation 
covering  this  type  of  discrimination  and  although  the  Board  is  under- 
standably wary  about  entering  this  area,^°  some  racial-discrimination 
charges  have  been  filed  and  more  are  likely.  Again,  individuals  and 
groups  seek  NLRB  protection  and  benefits,  thus  adding  to  the  rising 
caseload. 

=«  Saiv.oif,  Union-Caused  Employee  Discrimination  Under  the  Taft-Hartley  Act  (Un- 
pul  iishctl  Ph.  D.  dissertation,  U.  of  Pa.,  1963). 

™  Michael  I.  Severn,  "The  National  Labor  Relations  Act  and  Racial  Discrimination," 
62  Col.  L.  Rev.  563  (1.062). 

»"  Partners  Cooperative  Compress,  169  NLRB  290,  1968-1  CCH  NLRB  U  22,075  ;  United 
Packinghouse  Food  and  Allied  Workers  International  Union,  AFL-CIO  v.  NLRB  enf'd 
and  remanded,  416  F.  2d  1126,  59  LC  H  13,254.  Emplo.ver  petition  for  cert,  den.,  396  U.S. 
903,  61  LC  1  10,466  :  Independent  Metal  Wo7-kers  Union,  Local  No.  1,  147  NLRB  1573, 
1964  CCH  NLRB  H  13.250;  Locals  1367  <&  1368,  International  Longshoremen's  Assn.,  148 
NLRB  897,  1964  CCH  NLRB  H  13,400,  enf'd  368  F.  2d  1010  (CA-5)  54  LC  H  11,608. 
cert,  den.,  389  U.S.  837,  56  LC  H  12,124  ;  Local  No.  12,  United  Rvhher  Workers,  150  NLRB 
312,  1964  CCH  NLRB  If  13,655,  enf'd  368  F.  2d  12  (CA-5)  54  LC  H  11,544,  cert,  den.,  389 
U.S.  837,  56  LC  H  12,214. 
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NO    SUBSTANTI\^   RULEMAKING 

Does  the  NLRB's  ad  Aoc,  case-by-case  approach  invite  cases?  Yes, 
answered  Dr.  James  R.  Wason  in  his  perceptive  memorandum  pre- 
pared at  the  request  of  Senator  Sam  J.  Ervin  for  hearings  concerned 
with  the  NLRB."  It  was  imperative  for  the  NLRB  "to  cut  down  the 
case  inflow"  noted  Dr.  Wason,  if  th.e  public  wanted  the  agency  to  per- 
form its  functions  efficiently  and  effectively.  But  why  does  the  absence 
of  rulemaking  stimulate  cases  ?  According  to  Dr.  Wason,  "If  one  can 
distinguish  one's  case,  find  an  appearance  of  factual  or  policy  differ- 
ences, one  can,  at  worst,  wdn  delay;  at  best,  win  a  decision  favoring 
one's  own  position." 

His  suggestion  for  reducing  inflow  was  for  the  Board  to  '■'■codify  its 
opinions  and  reduce  them  to  a  sei'ies  of  regulatory  hulletimsy  [italics 
in  original]  ^^  Without  now  getting  into  the  thicket  of  substantive 
rule-making  under  the  Administrative  Procedure  Act,^^  Wason's  pro- 
posal rests  on  the  assumption  that  the  lack  of  codified  NLRB  rules  is 
the  principal  contributor  to  the  swelling  intake. 

Because  I  share  Dr.  Wason's  general  point  that  codification  will 
diminish  intake,  as  well  as  reduce  investigative  energies,  and  because 
this  is  discussed  in  detail  in  a  subsequent  article  which  focuses  upon 
ways  to  control  intake,  I  note  only  that  case-by-case  handling  pro- 
vides no  disincentives  for  filing  charges.  Given  all  the  earlier  causes 
responsible  for  the  expanding  intake,  the  lack  of  codification  rein- 
forces the  inclination  to  file.  Unsure  about  energy  policies,  lawyers  take 
few  risks  in  filing  and  a  premium  is  placed  on  developing  distinctions. 
Whatever  position  one  takes  on  the  issue,  there  is  little  dispute  but  that 
lack  of  rulemaking  swells  the  caseload. 

NLRB  INVOLVEMENT  IN  POST-BARGAINING  PHASE 

One  factor  adding  to  the  caseload  is  the  Board's  intervention  after 
unions  and  employers  have  established  collective  bargaining  relation- 
ships. Many  charges  allege  unlawful  employer  refusal-to-bargain  con- 
duct during  the  term  of  the  agreement,  although  a  lesser  number  in- 
volve conduct  during  negotiations  for  a  new  agreement.  And  while  re- 
fusal-to-bargain charges  against  unions  are  a  small  percentage  of  the 
total,  these  too  show  some  increase.  For  a  variety  of  reasons  unions,  and 
to  some  extent  employers,  are  filing  an  increasing  number  of  post- 
bargaining  charges. 

If  the  main  thrust  of  the  law  is  conceived  as  focusing  upon  the  pre- 
bargaining  or  organizational  phase,  and  the  central  theme  of  our  in- 
dustrial relations  system  as  voluntary  and  private,  then  the  Board's 
post-bargaining  intervention  is  incompatible  with  these  conceptions. 

31  "xhe  National  Labor  RelatlonsAct  and  the  National  Labor  Relations  Board,"  Hearings 
on  Congressional  Oversight  of  Independent  Administrative  Agencies,  Before  the  Sub- 
comm.  on  Separation  of  Powers  of  the  Senate  Comm.  on  the  Judiciary,  90th  Cong.  2d  sess. 
(1968),  Part  2,  Appendix,  pp.  1396-1410. 

^-'  Cited  at  footnote  31,  p.  1409. 

'■^  Cornelius  .T.  Peck,  "Atrophied  Rule-Making  Powers  of  the  National  Labor  Relations 
Board,"  70  Yale  L.  J.  729  (1961)  ;  same,  "A  Critique  of  the  National  Labor  Relations 
Board's  Performance  in  Policy  Formulation  :  Adjudication  and  Rule-Making,"  117  U.  Pa. 
L.  Rev.  254  (196S)  ;  David  L.  Shapiro,  "The  Choice  of  Rulemaking  or  Adjudication  In 
the  Development  of  Administrative  Policy,"  Harv.  L.  Rev.,  Vol.  78  (March  1965)  pp.  921- 
972 ;  Howard  Lesnick,  Statement  In  Hearings  on  Congressional  Oversight,  cited  at  foot- 
note 31, pp. 521-547,  527-529. 
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When  we  add  a  swelling  caseload,  stemming  partly  from  such  inter- 
vention, the  question  arises  whether  the  Board  should  limit  its 
involvement. 

What  types  of  situations  now  produce  post-bargaining  retusal-to- 
bargain  charges?  Charges  during  the  term  of  a  contract  which  allege 
unlawful  subcontracting,  refusal  to  furnish  relevant  information,  uni- 
lateral change  in  working  conditions,  unlawful  plant  transfers,  illegal 
breaches  of  contract  terms,  refusal  of  employees  to  work  overtime,  dis- 
continuance of  past  practices,  termination  of  bonuses,  and  other  tech- 
nical violations  are  some.  Over  the  past  years,  the  Board  has  been 
increasingly  called  upon  to  resolve  such  controversies. 

Although  most  unions  and  employers  negotiate  new  contracts  with- 
out any  NLEB  intervention,  there  are  enough  situations  where  the 
Board  is  involved  to  consider  this  as  another  factor  adding  to  the 
caseload.  Wlien  either  a  union  or  employer  believes  that  the  Board's 
intervention  will  be  helpful,  charges  are  filed.  Some  allege  that  the 
nature  and  style  of  bargaining  techniques  are  unlawful,  or  that  the 
other  side  insists  upon  bargaining  over  a  non-mandatory  subject,  or 
that  the  other  side  wants  to  bargain  in  an  inappropriate  unit. 

The  two  categories  of  cases— contractual  and  mter-contractual— add 
to  the  caseload.  Although  the  law  and  framework  of  industrial  rela- 
tions support  more  the  NLKB's  intervention  in  the  latter  category, 
particularly  since  the  parties  would  be  left  with  no  alternative  but 
strikes  or  lockouts  to  settle  them,  there  is  a  well-established  means  for 
handling  contractual  controversies  without  NLKB  intervention.  Arbi- 
tration, the  alternative,  will  be  considered  in  some  detail  in  a  subse- 
quent paper.  It  is  sufficient  at  this  point  to  note  merely  that  arbitration 
of  all  contractual  disputes  under  certain  safeguards  would  not  only 
reduce  the  intake  but  would  also  be  consistent  with  the  law  and  widely- 
practiced  system  of  industrial  relations. 

MISCELLANEOUS   FACTORS   INFLUENCING   INTAKE 

There  are  other  factors  which  probably  stimulate  new  cases.  Taken 
in  conjunction  with  those  discussed  in  greater  detail,  we  can  under- 
stand better  why  there  is  a  substantial  upward  bias  to  case  intake.  The 
very  successes  of  the  NLKB  stimulate  new  charges.  As  its  commerce 
jurisdiction  expands  (nursing  homes,  colleges,  U.S.  Postal  Service, 
residential  hotels  and  motels,  etc.) ,  more  people  learn  about  the  agency 
and  are  more  apt  to  use  its  services.  ^Vlienever  some  NLRB  action  is 
publicized  in  the  local  news  media,  we  find  some  increased  filings.  An 
active,  expanding  and  publicized  NLRB  stimulates  additional  charges. 

Under  the  general  rubric  of  economic  dynamics  we  can  pinpoint 
fatcors  contributing  to  the  caseload.  Such  conditions  as  unemploy- 
ment, plant  closing,  plant  relocations,  and  technological  changes  yield 
cases.  Whenever  stable  economic  arrangements  are  disturbed,  em- 
plovees,  unions  and  employers  become  involved  in  disputes  produced 
by  the  dislocations,  some  of  which  become  NLRB  charges.  A  contrac- 
tion of  jobs  is  likely  to  cause  people  to  look  for  relief  and  the  NLRB 
is  one  possibility.  Unable  to  counter  the  employer's  operational 
changes,  unions  turn  to  the  Board  because  there  is  no  other  available, 
inexpensive  and  hopefully  beneficial  agency  for  relief-  The  same 
economic  situation  provides  employers  with  a  larger  and  more  pliable 
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labor  pool,  and  they  tighten  personnel  and  production  standards.  An 
unstable  economic  system,  atfected  also  by  inflation  and  cheap  imports, 
seems  likely  to  add  charges  to  the  caseload. 

As  jobs  become  scarcer,  labor  unions  are  more  and  more  determined 
to  protect  their  jurisdiction.  We  thus  find  an  increasing  number  of 
jurisdictional  disputes  not  only  in  such  traditional  sectors  as  the  build- 
ing trades,  but  also  between  plant  production  workers  and  employees 
of  outside  contractors.  Employer  use  of  plant  production  and  main- 
tenance workers  for  renovation  and  construction  or  use  of  an  outside 
contractor  is  likely  to  produce  retaliatory  conduct  resulting  in  NLRB 
charges. 

There  are  more  frequently  expressed  reservations  and  criticisms 
about  grievance-arbitration  procedures  to  settle  contractual  disputes. 
Unions  particularly  complain  about  the  time-consuming,  and  costly 
formal  arbitration  process.  Why  not  use  the  NLRB  instead  of  arbitra- 
tion since  it  is  relatively  inexpensive  and  broader  in  scope  ?  Dissatis- 
faction with  contractual  arbitration  and  the  XLKB's  willingness  to 
handle  charges  when  arbitration  is  available  but  has  not  been  invoked 
contribute  to  the  caseload. 

Union  organizational  campaigns  are  generally  responsible  for  a  cer- 
tain number  of  charges.  The  reasons  for  this  are  fairly  obvious.  Any 
employer  conduct,  particularly  actions  affecting  employment  status, 
are  the  basis  of  charges  which  unions  use  for  tactical  and  propaganda 
purposes.  Similarly,  employers  faced  with  organization  generally 
mount  an  anti-union  campaign  and  the  more  zealous  supervisors  are 
likely  to  interrogate,  threaten,  or  promise  benefits  to,  employees  in 
order  to  beat  the  union. 

Although  union  organizational  campaigns  have  not  been  extensive, 
well  organized  and  financed,  or  especially  successful  (except  in  the 
public  sector  and  in  a  few  private-sector  situations) ,  union  effoits  to 
organize  white  collar  and  technical  employees  have  produced  charges. 
As  the  labor  force  moves  from  manufacturing  to  service,  unions  will 
continue  their  attempts  and  we  should  expect  more  cases. 

Organization  involves  primarily  small  units  of  employees.  These 
small  firms,  for  the  most  part  family  owned  and  managed,  resist  strong- 
ly for  economic  and  other  reasons.  Lacking  knowledge  of  the  law  and 
experienced  labor  counsel,  small  firms  are  responsible  for  many 
charges.  Similarly,  small  local  unions  mainly  in  market-oriented  in- 
dustries are  poorly  equipped  to  deal  with  members'  complaints,  to  un- 
derstand the  requirements  of  the  law  and  avoid  committing  unfair 
labor  practices.  Thus,  both  small  firms  facing  unionization  and  small 
local  unions  facing  members'  demands  stimulate  charges. 

SUMMARY 

Taft-Hartley  revisions  and  additions  were  bound  to  increase  the 
number  of  charges.  Other  forces  could  be  expected  to  j)ush  the  case- 
load higher.  Some  expansion  in  intake  was  normal  and  Congress  in- 
creased appropriations  each  year  to  provide  more  staff  and  resources 
for  reasonable  growth.  Landrum-Griffin  provided  some  new  sources 
for  charges.  But  whatever  the  causes,  and  some  Board  decisions  may 
have  temporarily  halted  the  steady  growth,  there  was  no  marked  jump 
in  intake  until  1963.  Between  1964  and  1970  all  charges  increased  about 
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35  per  cent  and  charges  alleging  union-caused  discrimination  (CB) 
increased  about  65  per  cent.  ^Explosive  growth,  continuant  since  the 
tirst  nine  months  of  Fiscal  1971,  revealed  a  12.05  per  cent  increase  in 
all  "C"  cases.  Ciearl}^,  the  situation  is  not  one  of  expected  or  predict- 
able expansion  but  rather  giant  leaps  with  every  indicator  pointing 
toward  the  sky. 

When  we  try  to  explain  the  conditions  responsible  for  the  expanding 
intake,  we  encounter  difficulties,  partially  due  to  the  absence  of  cor- 
related data.  And  even  though  we  can  identify  particular  factors,  we 
are  not  certain  whether  they  are  both  necessary  and  sufficient  to  account 
for  the  magnitude  of  the  increase.  In  these  circumstances  we  have 
discussed  some  ten  factors  which  are  considered  influential  in  pushing 
the  case  intake  upward. 

Some  of  them  are  internal  in  the  agency,  others  are  in  the  external, 
social,  political  and  economic  systems,  and  the  remainder  are  charac- 
teristics of  operational  legal  arrangements-  We  do  not  conceive  these 
shaping  forces  in  a  straight-line  causal  nexus  but  rather  as  a  pattern 
of  interacting  influences  which  generate  more  and  more  cases.  We  can 
comprehend  more  usefully  the  significance  and  dimensions  of  the  in- 
take crisis  if  we  think  of  the  factors  both  as  separate  variables  and 
as  a  set  of  reinforcing  conditions. 

Increased  population,  better  educated  citizens  more  aware  of  their 
rights,  more  demanding  of  governmental  sendees,  and  more  sensitive 
about  rightness  and  justice  explain  perhaps  normal  increments  in  case- 
load. The  expansion  of  NLRB  activities  and  the  enlargement  of  its 
commerce  jurisdiction  are  unquestionable  factoi-s  adding  to  the  case- 
load. Various  miscellaneous  elements,  including  economic  changes  and 
union  organization,  play  some  role  in  the  swelling  caseload. 

Wlien  we  probed  more  deeply  for  factors  more  directly  responsible 
for  surging  intake,  we  hypothesized  that  they  lie  in  the  legal  character 
of  the  agency  and  its  special  clientele.  These  mutually  reinforcing  fac- 
tors are  linked  with  the  absence  of  rulemaking.  Thus,  the  case-by-case 
approach  and  the  focus  upon  rights  and  obligations  induce  more  fil- 
ings. Clientele  lawyers,  many  formerly  employed  by  the  NLRB,  con- 
tinue filing  charges  not  only  because  they  are  predisposed  to  walk  the 
familiar  terrain  of  the  agency  but  also  because  experience  taught  them 
that  NLRB  intervention  will  be  invoked  if  they  can  find  distinguish- 
ing facts  and  policy  differences. 

Since  the  NLRB  and  clientele  community  are  inclined  to  view  in- 
dustrial relations  problems  from  a  narrow  legal  perspective,  the 
former  perhaps  because  it  is  forbidden  under  Section  4  from  conduct- 
ing "economic  analysis,"  we  have  developed  in  Wason's  terms  "a  law- 
yers' paradise  and  a  legal  nightmare  of  endless  rows  of  case  deci- 
sions." ^^  Even  though  only  a  handful  of  "R"  decisions  are  included  in 
the  NLRB's  volumes  of  published  decisions,  the  Board's  decisions  fill 
seven,  over-sized,  1600-page  plus  volumes  annually.  In  sum,  the  struc- 
ture and  operations  of  the  agency  combined  with  the  operative  direc- 
tions of  the  legal  staff  and  labor  law  community  are  bound  to  push  the 
caseload  higher. 

It  is  aserted  by  Watson,  among  others,  that  NLRB  substantive  rule- 
making would  be  a  disincentive  for  filing  cases.  And  even  if  it  were  not 

8*  Cited  at  footnote  31,  Hearings  on  Congressional  Oversight,  p.  1408. 
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so,  such  rulemaking  would  allow  the  agency  to  dispose  of  cases  more 
expeditiously  and  efficiently.  Whatever  position  one  takes  about  this 
crucial  issue,  there  is  no  gainsaying  the  fact  that  in  the  absence  of 
rulemaking  lawyers  are  more  apt  to  file  charges,  contributing  to  the 
growing  caseload. 

For  whatever  reasons,  it  is  clear  that  the  Board  and  clientele  lawyers 
are  more  and  more  inclined  to  file  charges  despite  the  existence  of  a 
labor  agreement.  It  seems  as  if  unions,  employers  and  the  public  are 
less  than  overjoyed  with  grievance-arbitration  provisions  for  settling 
contractual  disputes.  Over  time  a  substantial  body  of  precedents  has 
emerged  covering  many  employer  and  union  actions  during  the  term  of 
a  contract.  Again,  the  issue  is  not  whether  one  approves  or  disapproves 
of  this  development,  but  rather  whether  it  adds  to  the  caseload. 

The  three  factors  noted  by  Carlson  and  Bok  as  responsible  for  the 
explosive  intake — NLRB's  Democratic  majority,  employer  resistance 
to  unions  and  inadequate  remedies — are  not  equally  valid.  At  the  very 
least,  swelling  intake  is  the  product  of  varied  factors  and  the  above 
three  scarcely  explain  in  the  giant  growth. 

IMPLICATIONS 

What  are  some  implications  of  our  discussion  of  the  facts  respon- 
sible for  the  input  explosion?  A  starting  question  is  why  the  great 
excitement?  Why  should  unions,  employers,  employees  and  public  be 
concerned  about  controlling  intake?  This  seems  like  a  problem  for 
Congress  and  the  agency.  If  cases  mount,  then  obtain  more  money  for 
more  offices,  staff  and  resources.  There  can  be  no  upper  limit  to  the 
intake.  We  should  develop  more  efficient  and  effective  means  for 
handling  cases  and  preventing  inordinate  delays.  But  the  obvious 
answers,  runs  this  line  of  argument,  lie  in  more  funds  and  better 
management. 

This  approach  will  be  considered  in  detail  in  our  subsequent  paper 
concerned  with  development  of  prudential  public  policies  to  meet  the 
on-rushing  caseload.  We  note  it  briefly  here  because  it  is  one  of  the 
major  implications  in  any  consideration  of  the  pressing  caseload.  Can 
we  develop  feasible  alternatives  which  will  satisfy  certain  constraints, 
meet  the  demands  for  Tightness  and  justice  and  contribute  construc- 
tively to  the  operations  of  the  industrial  relations  system  ? 

Another  implication  emerges  from  an  examination  of  the  factors 
responsible  for  the  substantial  growth  in  intake.  Some  seem  impervi- 
ous to  change  under  present  circumstances.  In  this  category  we  men- 
tion commerce  jurisdiction.  If  we  assume  that  Congress  will  not  alter 
Section  14(c)(1) — commerce  standards  prevailing  on  August  1, 
1959, — and  assume  further  that  the  Board  will  increase  further  its  cov- 
erage over  employers  now  excluded  (racetracks,  for  example) ,  then  we 
have  a  source  for  generating  more  cases.  We  just  have  to  accept  the 
reality  that  the  Board's  expanding  commerce  jurisdiction  (remember, 
inflation  makes  it  easier  to  meet  the  dollar  inflow  and  outflow  stand- 
ards) will  yield  more  charges. 

The  particular  legalistic  character  of  the  agency  and  its  active  cli- 
entele exert  an  influence  on  the  caseload.  On  the  one  hand,  the  act 
may  be  viewed  as  a  relatively  rigid  means  of  negative  control.  On  the 
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other,  it  may  be  viewed  as  a  flexible  social  institution  for  the  resolu- 
tion of  labor-manafi^ement  conflicts  and  promotion  of  social  goals. 
Critics  of  the  Board's  Democratic  (that  is,  pro-union)  majority  im- 
plied that  they  stimulated  charges  by  seeing  their  role  as  achievement 
of  social  and  human  goals  rather  than  as  judicial  interpreters  of  the 
statute.  Indeed,  there  are  some  early  signs  that  the  current  Board  will 
move  in  the  latter,  not  former,  direction.  Wliether  this  shift,  which 
still  would  be  wedded  to  a  case-by-case  approach,  limits  the  expansion 
is  impossible  to  foretell.  We  can  only  observe  that  the  agency's  legal 
orientation  will  affect  the  level  of  the  caseload. 

An  unintended  and  unwarranted  inference  from  our  consideration  is 
an  anti-union  bias.  Notwithstanding  the  substantial  expansion  of 
charges  against  unions,  the  latter  filed  about  55  per  cent  of  all  charges 
in  1970.  Since  unions  are  the  largest  consumers  of  theNLRB's  public 
goods,  they  believe  that  restriction  or  diminution  of  charges  will  hurt 
them  more  than  any  other  filing  party. 

This  view  deserves  careful  consideration  since  any  public  policies 
designed  to  reduce  intake  will  affect  union  charges.  But  will  such  poli- 
cies affect  unions  adversely  ?  While  this  question  will  be  treated  in  the 
subsequent  paper,  we  note  here  that  unions  also  criticize  the  Board  be- 
cause of  its  slow  processes  and  inadequate  remedies.^^  If  proposals  for 
coping  with  the  intake  facilitate  better  service  in  the  organizational 
phase  and  in  implementing  meaningful  remedies,  then  unions  will  be 
exchanging  the  latter  for  tactical  Section  8(a)(3)  and  (5)  charges. 
Since  unions  are  experienced  in  strategic  tradeoff  processes,  the 
Board's  shift  of  resources  could  be  beneficial,  not  adverse. 

As  we  think  about  the  factors  responsible  for  the  marked  growth  in 
caseload  it  is  clear  that  there  is  no  single  solution  for  dealing  with  the 
problem,  even  if  one  agrees  with  Wason  that  the  Board  must  '•'■divest 
itself  of  much,  of  its  caseload^''  ^^  [italics  in  the  original]  many  ques- 
tions remain.  Unlike  Wason  who  asserted  that  the  Board  could  achieve 
the  above  goal  throughm  substantive  rulemaking,  I  have  serious  res- 
ervations regarding  the  feasibility  of  his  single  answer  even  though 
rulemaking  could  be  an  important  feature  of  a  system  concerned  with 
the  intake  crisis. 

A  broad  implication  from  our  discussion  is  that  since  expotential 
growth  is  a  product  of  various  interacting  influences,  alternative 
public  policies  will  have  to  be  multi-faceted.  These  will  have  to  con- 
sider conflicting  values  and  goals,  that  is,  promptness  versus  due 
process,  restriction  of  access  versus  easy  access,  stiffer  remedies  versus 
employer  and  union  resistance,  rigid  rulemaking  versus  flexible 
adaptation,  and  diminished  quality  versus  enlarged  quantity.  All  pre- 
ferred outcomes  pose  vexing  and  troublesome  questions. 

But  if  we  are  indeed  confronted  with  an  intake  crisis,  as  I  believe 
we  are,  we  cannot  sweep  the  questions  under  the  rug.  They  must 
be  faced  squarely.  A  subsequent  paper  will  explore  answers  to  these 
and  related  questions  and  suggest  analytic  criteria  helpful  in  deter- 
mining the  mix  for  handling  the  explosive  caseload.  [The  End] 

•■'»  Thomas  E.   Harris,   "Some  Remedies  for  an  Aging  NLRA,"  American  Federationist 
(Feliruarv.  1071).  pp.  17-22. 
=«  Cited  at  footnote  31,  Hearings,  etc.,  p.  1409. 
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Training  the  Trainers 

The  Labor  Department  has  instituted  a  "speed-up"  program  of 
instruction  on  the  techniques  of  construction  job  safety,  in  an  effort 
to  improve  implementation  of  the  Occupational  Safety  and  Health 
Act. 

Courses  originally  began  in  January,  1971  and  were  expanded  later 
this  year  as  a  result  of  the  enactment  of  the  William-Steiger  Act  of 
1970.  The  program  operates  on  the  "multiplier"  principle  of  training 
initial  groups  so  that  these  groups  may  then  in  turn  train  others. 
George  Guenther,  Assistant  Secretary  of  Labor  for  Occupational 
Safety  and  Health  Administration,  views  this  method  as  one  of  the 
most  efficient  ways  to  utilize  existing  financial  resources  by  activat- 
ing the  maximum  number  of  people. 

The  free,  40-hour  course  is  aimed  mainly  toward  the  training  of 
instructors  who  will  pass  on  their  knowledge  to  first  line  supervisors. 
The  future  instructors  learn  how  to  present  both  a  30-hour  and  a  10- 
hour  course  on  construction  safety  and  health  for  super\dsors  and 
middle  managers.  Rather  than  stressing  the  academic  aspects  of  such 
a  course,  the  emphasis  is  primarily  placed  on  actual  job  situations 
and  the  recognition  of  hazards.  Those  participants  completing  the 
course  are  provided  with  instructor  manuals  and  color  slides  cover- 
ing numerous  aspects  of  job  safety  and  health  along  with  explanations 
of  relevant  federal  laws. 


58.  (Source:  Bernard  Samoff,  in  Labor  Law  Journal,  Vol.  22,  No. 
12  [December  1971]).  Copyright  (c)  Commerce  Clearing  House, 
Inc.  1971  (December,  1971— Vol.  22,  No.  12) 


COPING  WITH  THE  NLRB'S  GROWING  CASELOAD 
(By  Dr.  Bernard  Samoff*) 

Faced  by  a  budget-minded  Congress  and  a  caseload  growing  in  math- 
ematical progressions,  the  NLRB,  according  to  some  experts,  must 
develop  new  methods  of  organization  or  become  swamped  in  bureau- 
cratic delay.  In  this  article,  the  second  and  concluding  section,  the 
author  proposes  his  integrated  solutions  to  the  difficulties  presently 
threatening  the  Board,  as  well  as  short  examinations  of  proposals 
advocated  by  other  experts.  Dr.  Bernard  SamofC  is  the  Regional 
Director  of  Region  4  of  the  National  Labor  Relations  Board  in 
Philadelphia. 

This  is  the  second  and  conduding  paper  concerned  with  the  ex- 
plosive increase  in  unfair  labor  practice  cases  filed  with  the  National 
Labor  Relations  Board.  The  earlier  one^  described  and  discussed 
the  magnitude  of  the  increase  and  suggested  reasons  for  the  ex- 
ponential growth.  This  ono  will :  (1)  review  and  analyze  alternatives; 
and  (2)  propose  a  mutually  compatible  system  for  keeping  the  case- 
load at  a  manageable  and  optimal  leveh 

SUMMARY  OF  EARLIER  ARTICLE 

Although  Taft-Hartley  and  Landrum- Griffin  revisions  and  addi- 
tions and  other  forces  could  be  expected  to  push  the  caseload  higher, 
the  marked  jump  in  unfair  labor  practice  charges  since  1963  can 
hardly  be  explained  by  any  normal  or  expected  growth  patterns.  Al- 
though all  categories  of  "C"  cases  did  not  expand  at  the  same  rate, 
the  overall  increase  in  the  first  nine  months  of  FY  1971  was  12.05 
percent.  Clearly,  this  is  not  a  predictable  expansion  but  rather  a  giant 
leap  with  all  signs  pointing  ever  higher. 

The  explanations  for  the  exponential  increase  are  not  readily  ap- 
parent. Our  search  is  hampered  by  the  lack  of  data  correlating  par- 
ticular industries,  geographic  areas  and  unions  with  particular  filings. 
Accordingly,  we  discussed  some  ten  factors  considered  influential  in 
pushing  upward  the  case  intake. 

These  factors,  both  external  to  the  agency  and  operational  legal 
arrangements,  were  conceived  as  a  set  of  interacting  forces  generating 
more  and  more  cases.  A  growing  population,  more  aware  of,  and 

♦The  views  expressed  herein  are  those  of  the  author  anrl  should  not  be  taken  as  the 
offleial  pronouncement  of  either  the  NLRB  or  it<5  General  Counsel. 

1  "The  Case  of  the  Burgeoning  Load  of  the  NLRB,"  Labor  Law  Journal,  Vol.  22  (October 
1971),  pp.  611-630. 
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insistent  upon,  statutory  rights  and  benefits,  and  more  sensitive  about 
justice  and  due  process  explain  perhaps  some  increments  in  caseload. 
The  increasing  intervention  of  the  NLRB  in  our  industrial  relations 
system  and  enlargement  of  its  commerce  jurisdiction  are  unquestion- 
able factors  adding  to  the  caseload.  Various  miscellaneous  factors, 
including  economic  and  technological  changes  and  the  unions'  ef- 
forts to  meet  them,  also  play  a  role. 

Whatever  the  impact  of  the  foregoing  factors,  we  hypothesized 
that  the  surging  intake  was  sparked  by  the  growing  legal  character 
of  the  agency  and  its  lawyer  clientele.  This  characteristic  was  linked 
with  the  absence  of  substantive  rulemaking  to  produce  more  and 
more  charges.  We  particularly  noted  that  many  former  NLEB  law- 
yers representing  employers  and  unions  are  predisposed  to  file  both 
because  of  their  experience  and  the  high  probability  that  the  NLRB 
will  act  if  the  lawyer  can  find  distinguishing  facts  and  policy  dif- 
ferences. The  NLRB's  case-by-case  approach  and  judicial-type  em- 
phasis upon  rights  and  obligations  serve  as  a  magnet  to  attract  more 
charges. 

Such  other  factors  as  the  NLRB's  former  Democratic  majority, 
employer  resistance  to  unions  and  weak  remedies  were  not  considered 
significant  in  explaining  the  expanding  caseload.  We  concluded  that 
unless  some  steps  were  taken  to  control  and  manage  it,  the  agency 
could  be  overwhelmed  to  the  point  of  substantially  impairing  its 
public  responsibilities.  To  illustrate  the  seriousness  of  the  situation 
we  used  the  traffic  analogy.  At  some  j5oint  the  volume  of  cars  seeking 
to  enter  and  leave  a  highway  is  beyond  the  capacity  of  any  known  sys- 
tem to  manage  it  so  that  all  traffic  comes  to  a  standstill  in  an  impossi- 
ble jam.  Neither  man's  determination  nor  available  resources  can 
cope  with  the  situation.  Similarly,  the  torrent  of  cases  could  produce 
the  pame  result. 

Why  get  excited  about  the  input  explosion?  "Why  should  anyone 
be  concerned  about  controlling  input?  A  simple  and  seemingly  obvi- 
ous solution  is  to  have  Congress  appropriate  more  money  for  more 
offices,  staff  and  resources.  Indeed,  Congress  has  been  doing  this  since 
Taft-Hartley.  There  can  never  be  an  upper  limit  to  public  goods 
which  should  be  readily  available  to  everyone.  We  should  develop 
more  efficient  and  effective  tools  for  handling  cases  and  preventing 
inordinate  delays.  More  funds  and  better  management  is  the  answer. 

If  I  believed  that  Congress  would  be  so  accommodating  the  paper 
could  end  here.  Congress  will  not  be  so  obliging  and  the  present 
administration,  having  instructed  federal  agencies  to  reduce  person- 
nel and  expenditures,  is  not  likely  to  be  generous  to  the  NLRB.  The 
central  issue,  therefore,  is  how  the  agency  can  both  satisfy  the  infinite 
demands  for  protection  and  benefits  and  still  contribute  constructively 
to  the  finictioning  of  our  industrial  relations  system.  In  sum,  this 
paper  focuses  upon  this  issue. 

ASSUMPTIONS 

It  is  obvious  that  the  problem  of  the  expanding  caseload  cannot  be 
handled  by  any  single  solution.  Since  the  marked  growth  is  the 
product  of  interacting  factors,  policy  alternatives  must  squarely  face 
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operation  of  the  law  in  the  real  world ,2  conflicting  values  and  goals, 
and  the  difficulty  of  improving  things  in  complicated  situations.  In 
fashioning  prudential  management  of  the  torrential  caseload,  we  may 
expect  some  suprising  and  unforeseen  results  because  we  cannot  ab- 
solutely take  into  account  the  many  and  diverse  ways  individuals 
and  groups  react  to  even  the  simplest  changes.  We  need  an  integrated 
api^roach  that  is  feasible  in  our  decentralized,  plural  power-centered, 
and  diverse  value-  and  goal-directed  industrial  relations  system. 

Any  serious  effort  to  explore  alternatives  must  first  identify  the 
significant  assumptions  or  constraints.  Unelaborated,  we  note  the 
following :  (1)  there  will  be  no  statutory  or  internal-agency  structural 
changes  to  diminish  intake;  (2)  statutory  and  administrative  revi- 
sions are  likely  to  expand  intake,  that  is,  Postal  Reorganization  Act, 
agricultural  workers,  colleges;  (3)  insistent  employer,  union  and  in- 
dividual demands  for  services  will  continue;  (4)  more  employment- 
related  individual  charges  will  be  filed;  (5)  budgetary  and  personnel 
limits  will  continue;  (6)  there  will  be  more  experienced  and  ingenious 
labor  lawyers;  (7)  the  trend  of  judicialization,  that  is,  shifting  more 
union  and  employer  conflicts  to  the  NLRB  will  continue;  (8)  gov- 
ernment intervention  in  economic  spheres,  that  is,  prices,  wages, 
will  expand,  and  (9)  the  public  will  continue  to  expect  the  NLRB  to 
provide  services  and  benefits  without  cost  and  with  easy  access. 

Any  feasible  proposal  must  operate  within  these  constraints.  To  the 
extent  that  the  NLRB  meets  its  public  responsibilities,  it  may  not  meet 
the  specific  goals  of  its  customers.  Should  the  latter  determine  how  the 
agency  allocates  its  resources?  Indeed,  the  consumers  of  the  NLRB's 
public  goods  are  quite  varied  and  scarcely  have  similar  needs  and 
aims.  It  is  as  if  more  seek  to  gain  entrance  to  the  NLRB  than  the  door 
will  permit — some  cannot  gain  access.  How  should  we  or  how  can  we 
reconcile  the  aims  of  the  NLRB  with  the  demands  of  unions,  em- 
ployers individuals  and  the  public?  A  difficult  question,  yes,  but  one 
Avhich  must  be  faced. 

GOALS  AXD  VALUES 

In  general,  the  NLRB  aims  to  carry  out  the  law  in  a  just,  reasonable, 
and  impartial  manner  with  due  recognition  of  our  industrial  relations 
and  judicial  systems.  More  particularly,  we  can  identify  at  least  six 
objectives  in  the  statute  .These  are : 

( 1 )  — Protecting  employees'  and  unions'  rights  to  organize  and  bar- 
gain collectively 

(2) — Protecting  the  right  of  employees  to  refrain  from  collective 
bargaining,  union  membership,  and  support  of  union  rules,  and  the 
right  to  enjoy  civil  liberties  both  inside  and  outside  the  union ; 

(3) — Protecting  persons,  employers  and  the  public  from  coercive 
union  conduct; 

(4) — Holding  unions  and  employers  accountable  for  their  legal 
responsibilities ; 

(5) — Requiring  unions  to  provide  employees  with  fair  representa- 
tion ;  and 

2  Although  written  40  years  ago,  E.  E.  Witte's  comments  are  still  relevant.  "Legal 
theories  and  principles  will  not  solve  the  labor  problem.  What  is  needed  is  an  examination 
of  the  facts  and  a  study  of  how  the  law  is  actually  working  out,  rather  than  a  prion 
reasoning,  nice  deductions,  and  reversion  to  old  doctrine  and  phrases."  The  Oovernment 
in  Labor  Disputes   (New  York;  McGraw-Hill  Book  Company,  Inc.,  1932),  p.  60. 
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(6) — Encouraging:  and  facilitating  the  practices  and  procedures 
of  collective  bargaining. 

These  goals  are  both  complementary  and  conflictive.  In  some  situa- 
tions one  or  more  of  the  goals  can  be  achieved.  In  other  situations  the 
Board  seeks  to  accommodate  competing  aims.  The  latter  is  illustrated 
by  a  case  in  Avhich  union  agents  assaulted  emplo3'ees  striking  in 
breach  of  a  no-strike  clause.  Reversing  the  Trial  Examiner,  the  Board 
observed.^ 

"We  thus  accommodate  the  statutory  bargaining  mandate  with  the 
statutory  rights  of  employees  to  engage  in  concerted  activity,  bear- 
ing in  mind  the  need  for  synthesis  of  the  sometimes  conflicting  con- 
gressional purposes  of  employee  freedom  and  industrial  relations 
stability . . ." 

Handling  the  burgeoning  caseload  also  relates  to  values.  Although 
the  Board  and  professional  staff,  like  all  humans,  have  diverse  values, 
we  shall  single  out  tw^o  which  are  particularly  relevant  to  the  develop- 
ment of  approaches  for  managing  the  caseload. 

One  approach,  which  is  the  operative  value  for  many  administra- 
tors, is  labeled,  "can-do."  This  holds  that  any  magnitude  of  input 
is  manageable.  As  cases  increase — and  they  should  always  if  the 
agency  is  doing  its  job — it  is  necessary  only  to  hire  more  staff,  open 
more  offices  and  provide  more  support  services.  Since  we  are  the  big- 
gest and  richest  country  in  the  world,  possess  the  most  sophisticated 
organizational  tools  and  processes,  we  can  provide  anything  we  de- 
cide to.  If  citizens  are  lawfully  entitled  to  rights,  benefits  and  protec- 
tion, then  the  NLRB  should  be  structured  and  financed  to  provide 
them — promptly,  suitably  and  efficiently.  It  is  solely  a  matter  of  will, 
and  determination,  and  the  proper  allocation  of  resources. 

This  is  a  humanistic  approach  in  which  needs  are  the  triggering  de- 
vice. The  "can-doers"  see  the  NLRB  as  responsible  for  achieving  desir- 
able social  and  economic  objectives.  Even  beyond  merely  satisfying 
needs,  the  "can-doers"  want  to  service  a  growing  number  of  citizens 
who  can  benefit  from  the  agency's  activities. 

A  contrasting  view,  identified  here  as  "limiters,"  starts  with  certain 
human,  resource  and  organizational  limits.  Its  operative  motif  is 
feasibility.  Working  within  a  framework  of  restricted,  achievable 
goals,  the  "limiters"  focus  on  available  resources,  eschew  moral  impera- 
tives, and  rely  on  managerial  controls. 

Although  the  "limiters"  or  realists  are  aware  of  determination,  they 
note  that  man  cannot  achieve  merely  because  he  wills  it.  It  is  not  only 
what  people  want  and  need,  but  also  what  are  the  restrictions  on  avail- 
able resources  and  manageable  arrangements.  Human,  organizational 
and  environmental  boundaries  are  the  shaping  forces,  not  abstract 
principles  or  determination.  As  the  intake  climbs,  purpose  alone  will 
neither  inhibit  it  nor  insure  prompt  structural  and  budgetary 
responses.  The  consumers  of  the  agency's  goods  clamor  incessantly  for 
services  and  cannot  be  denied  under  the  existing  arrangements. 

The  reader  is  aware  that  the  two  approaches  were  deliberately  pres- 
sented  as  polar  extremes.  But  actual  administration  follows  neither  one 
nor  the  other  exclusively.  Just  as  many  NLRB  and  court  decisions  il- 
lustrate, various  goals  and  values  must  be  accommodated.  Indeed,  it  has 

3  Teamsters  and  Chauffeurs  Local  Union  No.  729,  189  NLRB  No.  83,  1971  CCH  NLRB 
§  22,940. 
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been  suggested  that  a  fusion,  rather  than  a  fission,  notion  more  nearly 
comports  with  reality.  Most  often  the  question  is  one  of  "right"  versus 
"right,"  rather  than  right  versus  wrong.  Wliat  faces  us  is  balancing 
various  "riglits"  since  we  have  so  many  conflicting,  as  well  as  desirable, 
objectives. 

MANAGING  CASE  INTAKE 

To  achieve  statutory  goals,  we  believe  that  some  alternatives  for  con- 
trolling intake  must  be  considered.  From  whatever  perspective  we  view 
the  problem,  evidence  and  logic  impel  a  diminution.  We  emphasize  that 
this  aim  must  be  achieved  by  fusing  the  do-able  and  the  limited  ap- 
proaches, implementing  statutory  objectives,  and  accommodating  to 
collective  bargaining. 

At  fii'st  blush,  restricting  cases  *  sounds  quite  unfair  and  inconsistent 
with  the  characteristic  of  indivisible  public  goods  available  to  all.  But 
what  this  implies  is  development  of  some  means  for  informing  citizens, 
as  well  as  the  NLR.B  staff,  that  certain  alleged  charges  are  not  covered 
by  the  law  and  if  filed  will  be  dismissed  promptly.  To  the  extent  pos- 
sible, charge  filers  will  have  a  large  measure  of  certainty  and  finality. 
For  example,  if  the  Board  follows  consistently  its  latest  available- 
arbitration  decision,^  filers  would  know  that  if  certain  conditions  pre- 
vailed the  Board  would  not  consider  a  certain  class  of  charges. 

Managing  intake  means  that  the  XLRB  will  determine,  not  case-by- 
case  or  axi  hoc^  its  appropriate  priorities  and  what  portion  of  its  re- 
sources to  allocate  to  each.  It  will  determine  whether  it  should  embark 
in  new  areas  and  if  it  does  the  Board  will  decide  whether  it  is  neces- 
sary to  reallocate  existing  resources  or  seek  new  ones.  The  Board's 
determination  will  be  based  on  how  it  views  its  role,  the  demands  of 
people,  developments  in  labor  law  and  the  industrial  relations  system, 
and  court  decisions.  It  will  have  a  constructive  and  affirmative  role  in 
shaping  the  future  instead  of  merely  reacting  to  the  way  various  in- 
dividuals and  organizations  want  to  determine  the  future.  We  see  no 
way  for  the  agency  to  act  in  a  positive  administrative  role  unless  it 
does  something  about  controlling  intake. 

CIRCUIT  courts'  INTAKE  CRISIS 

We  can  gain  some  further  insight  into  the  case  explosion '  by  taking  a 
short  detour  with  the  circuit  courts  of  appeals.^  Writing  for  the  U.S. 
Court  of  Appeals  for  the  Fifth  Circuit  Chief  Judge  John  E.  Brown 
justified  adoption  of  Rule  21  ^  to  accelerate  disposition  of  cases  in  this 

*  "The  National  IxTbor  Relations  Act  and  the  National  Labor  Relations  Board,"  Henrinps 
on  Congreftfionnl  Oi-crsight  of  Independent  Administrative  Agencies,  Before  the  Subcomm. 
on  Separation  of  Powers  of  the  Senate  Comm.  on  the  Judiciary,  90th  Cong.,  2d  sess.  (1968), 
Part  2.  Appendix,  pp.  I?t9r>-1410  ;  1409. 

■'  CoUycr  Insulated  Wire,  A  Gulf  and  Western  Systems  Co.,  192  NLRB  No.  150,  1971 
CCH  NLRB  H  23,3S5. 

"  Georjre  B.  Driesen.  "The  TTses  and  Abuses  of  Litigation  in  Labor  Relations."  licond 
Annual  Collective  Bargaining  Forum,  New  York  City,  Daily  Labor  Record  (May  19.  1970). 

"  Partly,  the  increase  in  the  courts  caseload  stems  from  more  NLRB  cases.  In  FY  1966 
there  were  2^7  NLRB  cases  in  the  courts  and  by  FY  1969  it  had  increased  to  380. 

^  This  provides:  "When  the  Court  determines  that  any  one  or  more  of  the  following 
circumstances  exists  and  is  dispositive  of  a  matter  submitted  to  the  Court  for  decision  : 
(1)  that  a  judgment  of  the  District  Court  is  based  on  findings  of  fact  which  are  not  clearly 
erroneous;  (2)  that  the  evidence  in  support  of  a  jury  verdict  is  not  insufficient:  (.3)  that 
the  order  of  an  administrative  agency  is  supported  by  substantial  evidence  on  the  record 
as  a  whole:  {4^  that  no  error  of  law  appears:  and  the  Court  also  determines  that  an 
opinion  would  have  no  prpcertential  value,  the  .iuderment  or  order  may  be  affirmed  or 
enforced  without  opinion.  In  such  case,  the  Court  may  in  its  discretion  enter  either  of 
the  following  orders  :  'AFFIRMED.  See  Local  Rule  21,'  or  'ENFORCED.  See  Local  Rule 
21.'  "  NLRB  V.  Amnlgamnted  Clothing  Workers  of  America,  AFL-  CIO,  Local  990,  430  F.  2d 
966,  63  LC  1 11,101.  See  footnote  2. 
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graphic  language :  "ever-growing  explosive  increase  in  the  amount  of 
judicial  business*  *  *  almost  exponential  expansion  *  *  *  spectacular 
for  the  Fifth  Circuit  and  *  *  *  foreboding  for  the  Courts  of  Appeals 
as  a  whole."  ° 

Scarcely  concealing  his  annoyance  with  the  adjudication  of  a  trivial 
NLRB  case  and  exhorting  the  legal  community  to  help  the  courts 
handle  their  heavy  calendars,  Circuit  Judge  Edward  Allen  Tamm  of 
the  U.S.  Court  of  Appeals  for  the  District  of  Columbia  Circuit, 
wrote :  ^° 

"Although  we  have  disposed  of  this  petty  dispute,  no  one  has  solved 
the  problem  of  eliminating  future  cases  of  its  lineage  from  the  never- 
ending  flow  of  judicial  traffic  *  *  *. 

"At  a  time  when  this  court  is  confronted  with  an  all-time  high  in 
caseload  and  backlog,  it  is  most  unfortunate  that  three  of  its  judges 
must  conscientiously  spend  the  necessary  time  to  do  justice  to  a  dis- 
pute that  should  have  been  settled  long  ago  within  the  Company  and 
Union  family.  We  see  no  hope  for  the  expeditious  determination  of 
appeals  unless  an  effective  method  of  weeding  out  cases  of  this  sort  is 
established  to  prevent  others  like  it  from  receiving  so  much  unearned 
attention.  It  seems  elementary  to  the  very  existence  of  our  judicial 
machinery  that  infinitesimally  small  abstract  grievances  must  give 
way  to  actual  and  existing  legal  problems  if  courts  are  to  dispose  of 
their  heavy  calendars.  We  mention  this  only  to  encourage  other  mem- 
bers of  the  legal  conununity  to  constructively  think  of  w^ays  to  al- 
leviate the  problem.  Any  step  in  the  right  direction  would  be  a  giant 
service  to  us  and  to  the  public  at  large." 

This  long  quotation  is  worth  reflection,  for  it  succintly  dramatizes 
the  burgeoning  caseload  problem.  Since  the  circuit  courts  and  the 
Board  play  complementary  roles  in  administering  the  law,  the  intake 
of  the  latter  influences  directly  the  work  of  the  former.  Judge  Tamm 
pleads  with  the  Board  and  members  of  the  legal  community  to  do  some- 
thing about  bringing  trivial  cases  to  the  court's  attention.  As  union 
attorney  George  Driesen  pointed  out  (in  the  paper  cited  in  footnote  6), 
neither  the  Board  nor  the  General  Counsel  have  used  their  discre- 
tion to  weed  out  petty  and  insignificant  cases  even  if  the  alleged  con- 
duct were  unlawful. 

Tike  the  Fifth  and  District  of  Columbia  Circuits,  the  U.S.  Court, 
of  Appeals  for  the  First  Circuit  is  trying  to  curb  frivolous  litigation. 
In  one  case  "  it  imposed  a  $500  penalty  upon  an  employer  for  bringing 
a  trivial  case  and  gave  the  Board  the  money,  and  in  another  ^-  Chief 
Judge  Bailey  Aldrich,  without  explication,  levied  costs  against  the 
NLRB  when  the  Court  both  enforced  and  denied  enforcement  of  two 
portions  of  an  NLRB  decision.  Both  private  parties  and  the  NLRB  are 
put  on  notice  that  if  they  bring  petty  litigation  to  the  Court  they  may 
lose  and  be  penalized. 

"  Cited  at  footnote  8,  NLRB  v.  Amalgamated. 

'^"Dallas  Mailers  Union,  Local  No.  IJ/S  and  International  Mailers  Union  v.  NLRB, 
CA-D.C.  No.  23,984  (1971),  64  LC  1  11,404. 

» NLRB  V.  Smith  d  Wesson,  4:24:  F.  2d  1072,  62  LC  1!  10,816. 

^NLRB  V.  Fibers  International  Corp.,  CA-1.  No.  7645   (1971),  64  LC  111.554. 
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Wliether  the  action  taken  so  far  by  the  respective  circuits  diminishes 
to  any  extent  the  growing  vohime  of  NLRB  decisions  we  cannot  fore- 
see. But  what  is  crystal  clear  is  that  the  courts  intend  to  do  something, 
are  signaling  the  Board  that  it  must  reduce  litigation  and  are  urging 
the  labor  bar  to  help  diminish  the  torrent.  Since  it  is  the  Board  in 
the  first  instance  which  can  manage  intake,  the  Board  must  find 
reasonable,  nonarbitrary  and  universally  applicable  criteria  for 
promptly  disposing  of  certain  classes  of  charges. 

ELEMENTS   OF  AN   INTAKE   SYSTEM 

In  developing  an  integrated,  suggestive  and  tentative  arrangement 
for  managing  intake,  we  shall  bear  in  mind  the  NLRB's  goals,  fusion 
of  the  "can  do"  and  "limiter"  approaches,  reasons  for  the  expanding 
caseload  (discussed  in  the  earlier  article)  and  operational  feasibility. 
But  even  more  importantly,  we  want  to  encourage  people  to  think 
about  the  exponential  caseload  and  to  spur  some  into  research,  partic- 
ularly why  charges  are  filed. 

CODIFYING   OPINIONS   AND    SUBSTANTIVE   RULEMAKING 

A  long-standing  debate  persists  between  supporters  and  opponents 
of  NLRB  substantive  rulemaking.^^  All  NLRB  members,  irrespective 
of  political  identification,  have  opposed  this.^*  Although  each  side 
presents  reasonable  and  logical  arguments,  both  rely  upon  deductive, 
not  inductive,  propositions  and  neither  considers  the  explosive  intake. 
Whatever  merits  the  respective  views  may  have  had,  the  current  and 
prospective  intake  virtually  compels  adoption  of  rulemaking  as  one 
element  of  a  system  for  managing  inflow. 

Section  6  of  the  Act  authorizes  the  Board,  under  the  Administrative 
Procedure  Act,  "to  make,  amend,  and  rescind  *  *  *  such  rules  and 
regulations  as  may  be  necessary  to  carry  out  the  provisions  of  this 
Act."  Relying  on  this  authority,  the  Board  could  work  out  its  tenta- 
tive policies,  conduct  hearings  for  interested  parties  and  issue  regula- 
tions. Indeed,  after  36  years,  the  Board  would  merely  have  to  codify 
its  opinions  and  reduce  them  to  regulatory  bulletins. 

These  regulations  could  be  followed  by  interpretative  releases  (now 
done  in  certain  cases)  and  an  informational  campaign  for  labor,  man- 
agement and  the  public.  The  involved  clientele  would  know  its  rights 
and  duties  and  what  the  Board  expects.  Unions  and  employers  would 
have  to  be  sure  they  were  abiding  by  the  requirments  of  the  law, 
not  seek  to  ascertain  what  they  are.  By  using  rulemaking  the  NLRB 
could  formulate  comprehensive,  timely,  and  anticipatory  agency 
policy.  Such  reasonable  certainty  and  preclictability  should  discourage 

13  ('ornelius  J.  Peck,  "Atrophied  Rule-Making  Powers  of  the  National  Labor  Relations 
Board,"  70  Yale  L.  J.  729  (1961)  ;  same,  "A  Critique  of  the  National  Labor  Relations 
Board  s  Performance  in  Policy  Formulation  :  Adjudication  and  Rule-Making,"  117  U.  of  Pa. 
L.  Rev.  254  (1968)  ;  David  L.  Shapiro,  "The  Choice  of  Rulemaking  or  Adjudication  in 
the  Development  of  Administrative  Policy,"  78  Harv.  L.  Rev.  921  (March  1965)  ;  Merton 
C.  Bernstein,  "The  NLRB's  Adjudication-Rule  Making  Dilemma  Under  the  Administrative 
Procedure  Act,"  79  The  Yale  Law  Journal  571  (March  1970)  ;  Howard  Lesnick,  "State- 
ment." Hearings  on  Congressional  Oversight,  cited  at  footnote  4,  pp.  521-547,  527-529. 

"  Frank  W.  McCuUoch,  former  NLRB  Chairman,  "Procedures  Employed  by  the  NLRB 
in  Determining  Policy,"  Address,  Administrative  Law  Section  of  the  American  Bar  Asso- 
ciation, August  11,  1964.  New  York  City ;  Supplemental  Memorandum  of  the  NLRB, 
Hearings  on  Congressional  Oversight,  cited  at  footnote  4,  pp.  1660-1694,  1662-166.T. 
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filings  and  reduce  substantial!}^  the  bulk  of  the  charges  which  are 
withdrawn  or  dismissed.^° 

By  adopting  a  case-by-case  approach,  the  NLRB,  over  the  years,  is 
inclined  to  overjudicialize  agency  processes.  This  has  fostered  the 
development  of  ad  hoc  policies  often  limited  to  the  particular  fact 
situation  at  hand  and  therefore  without  general  applicability  or 
future  effect.  Such  judicial  preoccupation  generally  has  precluded 
early,  comprehensive  statements  of  policy  through  rulemaking  pro- 
ceedings and  other  informal  policymaking  procedures. 

Faced  with  an  uncontrolled,  rising  caseload  and  limited  resources, 
the  agency  must  reduce  investigative  and  review  time.  Presently,  the 
bulk  of  the  charges  trigger  a  full-blown  process.  Rulemaking  allows 
the  staff  either  to  dispose  of  charges  promptly  upon  ascertaining  a 
few  facts  (that  is,  commerce  jurisdiction,  statute  of  limitations),  or  to 
advise  prospective  filers  that  a  rule  governs  their  particular  situation. 

Board  rulemaking  is  challenged  by  its  opponents  because  the  Board 
is  faced  by  a  multitude  of  variant  fact  patterns.  But  the  function  of 
rulemaking  is  to  consider  the  basic  elements  common  in  seemingly 
varied  fact  patterns  and  evolve  rules  of  sufficient  generality  to  en- 
compass them.  Both  the  Board  and  courts  lean  heavily  on  precedents 
to  dispose  of  litigated  cases,  and  the  professional  staff  relies  upon 
precedents  to  obtain  withdrawals,  dismissals  or  settelments  of  charges. 
Formal  rulemaking  is  merely  the  next  step  in  codifying  principles 
deri^-ed  from  more  sources  than  precedents,  formal  records  and  views 
of  the  particular  litigants.  Formal  rulemaking  instead  of  adjudication 
involves  the  informed  clientele,  labor  law  experts  and  academicians. 
It  would  encourage  presentation  of  empirical  and  other  data  beyond 
the  scope  of  the  particular  case.  Both  the  process  and  product  of  rule- 
making yield  comprehensive  standards  to  guide  the  agency  staff  and 
affected  public.  If  rulemaking  is  not  a  feasible  alternative,  then  the 
"multitude  of  variant  fact  patterns"  is  likely  to  stimulate  mor  cases, 
more  unsettling  than  settling  precedents  and  a  more  unmanageable 
caseload. 

Except  for  occasional  hortatory  appeals  and  various  proposals  for 
expediting  internal  processing  of  cases,  no  one  to  the  best  of  my  knowl- 
edge has  suggested  any  way  of  dealing  with  the  expanding  caseload. 
As  we  have  noted,  several  courts  adopted  various  expedients  for  reduc- 
ing their  case  pressures.  Opponents  of  rulemaking,  therefore,  have  the 
responsibility  of  suggesting  a  workable  alternative  to  cope  with  the 
intake.  Unless  one  can  empirically  and  logically  show  that  rulemaking 
is  incompatible  with  the  aims  of  the  law  and  industrial  relations 

15  Both  McCulloch  and  the  NLRB  Memorandum  oppose  rulemaking  because  about  90 
percent  of  all  charges  are  withdrawn,  dismissed  or  settled  under  current  procedures. 
This  argument  seems  to  rest  on  the  proposition  that  the  precedents  are  so  well-settled 
that  they  guide  both  the  parties  and  staff  in  disposition  of  charges.  But  if  this  were 
indeed  true,  why  would  the  flow  of  cases  expand?  If  precedents  were  such  useful  guide- 
lines, why  continue  filing  when  about  70  percent  are  withdrawn  or  dismissed?  Obviously, 
precedents  fall  short  of  substituting  for  codification  or  rulemaking  since  they  neither 
discourage  filers  nor  facilitate  prompt  disposition.  Indeed,  there  are  so  many  uncodified 
precedents  that  parties  are  encouraged  to  file  with  the  hope  that  they  can  distinguish 
the  facts  and/or  law.  For  a  current  example  of  how  the  Board  makes  policy  by  selecting 
and  modifying  precedents  to  suit  its  requirements,  read  the  four,  separate  opinions 
(68  pages)  "in  Collyer  Insulated,  cited  at  footnote  5. 
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system  and  will  not  reduce  inflow  and  investigative  resources,  we 
should  use  it  as  one  element  of  our  input  system.^^^ 

Although  the  Ash  Committee  ^®  did  not  cover  the  NLRB  among  the 
seven  regulatory  agencies  it  studied,  its  conclusions  regarding  rule- 
making are  quite  relevant. 

"If  administrative  agencies  *  *  *  are  to  discharge  their  legislative 
implementation  responsibilities,  they  should  rely  less  on  the  case-by- 
case  approach  to  policy  formulation  and  move  increasingly  in  the 
direction  of  rulemaking,  especially  informal  rulemaking,  and  otli^r 
expeditious  procedures.  The  disadvantages  of  the  prevailing  indi- 
vidual case  approach  are  apparent." 

Neither  supporters  nor  critics  of  rulemaking  considered  its  impact 
upon  caseload.  Proponents  imply  that  the  NLRB  could  handle  its 
caseload  more  effectively  and  of  course,  they  endorse  it  for  other 
reasons.  Similarly,  various  proposals  for  restructuring  the  agency, 
that  is,  establishing  a  Labor  Court  or  transferring  unfair  labor  prac- 
tices to  the  district  courts,^^  do  not  directly  come  to  grips  with  the 
expanding  caseload.  If  our  understanding  of  the  alternatives  is  cor- 
rect, they  merely  seek  to  replace  the  Board  in  adjudicating  charges  but 
continue  the  present  practice  of  investigations  which  would  screen 
out  non-meritorious  charges.  Although  subsituting  a  court  for  the 
NLRB  may  indirectly  or  eventually  reduce  or  stabilize  intake,  we 
believe  that  rulemaking  is  one  preferred  alternative  at  this  time  for 
managing  case  input. 

It  is  abundantly  clear  that  more  charges  yield  more  complaints  (the 
same  percentage  but  on  a  growing  base),  and  produce  more  frag- 
mented responsibility  at  all  levels.  I  wonder  how  much  control  was 
exercised  by  a  colleague  when  he  issued  24  complaints  in  one  month ! 
As  a  large  volume  of  charges  move  upward  through  the  agency,  man- 
agers at  each  level  are  less  likely  in  quantitative  terms  to  be  knowl- 
adgeable  and  accountable.  The  consequent  result  is  more  collective  and 
anonymous  decisions,  rather  than  fewer  individual  and  identified, 
and  decreasingly  open  and  responsible  decisions.  If  the  advancing 
caseload  is  not  curtailed  by  rulemaking  and  other  means,  the  agency's 
qualitative  handling  must  ineluctably  deteriorate. 

Another  consequence  of  an  unchecked  caseload  is  impairment  of 
somid  judgments.  Board  members  complain  about  the  lack  of  time  to 
consider  more  and  more  cases.  Although  proposals  for  alleviating 
this  include  limiting  cases  which  the  Board  must  consider  or  mak- 
ing Trial  Examiner  decisions  self  enforcing,  the  time  available  for 
constructive  decisions  involves  all  levels  of  the  agency.  Thus,  the 

^^^  Dr.  James  Q.  Wilson  asserts  that  the  regulation  of  federal  agencies  tends  to  be  an 
"ad  hoc,  particularistic  process '  and  this  suggests  "not  only  that  agencies  will  not 
operate  on  the  basis  of  general  rules,  but  that  they  will  go  to  some  pains  to  avoid 
developing  such  rules."  He  notes  two  reasons  for  this.  "One  is  that  the  greater  the 
codification  of  substantive  policy,  the  less  the  power  the  agency  can  wield  over  any 
client  in  a  particular  case  .  .  .  power  depends  in  part  ou  uncertainty."  And  the  second 
is  that  the  "agency  and  its  staff  wish  to  be  able  to  achieve  particular  goals  in  particular 
cases.  Though  the  goals  may  be  ambiguous  and  the  cases  all  different,  the  general  desire 
to  realize  a  particular  state  of  affairs  is  more  important  to  the  agency  than  the  desire 
simply  to  Insure  that  the  rules  are  followed."  "The  Dead  Hand  of  Regulation,"  The  Ptiblio 
Interest  (Fall  1971),  pp.  39-58,  50-51. 

WA  New  Regulatory  Framework,  Report  on  Selected  Independent  Regulatory  Agencies, 
The  President's  Advisory  Council  on  Executive  Organization  (Wash.,  D.C.,  U.S.  Gov't 
Printing  Office,  Jan.  1971)  p.  49;  Roger  G.  Noll,  Reforming  Regulation:  An  Evaluation 
of  the  Ash  Council  Proposals  (Washington,  D.C.,  The  Brookings  Institution,  September 
1971). 

"  Fritz  L.  Lvne,  "The  National  Labor  Relations  Board  and  Suggested  Alternatives," 
Labor  Law  Journal,  Vol.  22  (July  1971) ,  pp.  408-423. 
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above  suggestions,  which  are  unrelated  to  the  rising  caseload,  Avould 
not  help  low-level  decision-makers  as  long  as  the  caseload  climbs. 
To  obtain  the  best  balanced  judgments  on  the  part  of  the  entire  staff 
requires  some  action  to  reduce  intake. 

Our  discussion  regarding  rulemaking  is  not  intended  to  suggest 
that  it  is  either  a  panacea  or  exclusive.  The  shortcomings  of  rulemak- 
ing are  well-known.  It  may  freeze  the  law  intolerably,  create  consider- 
able litigation  both  about  the  lawfulness  of  the  rules  and  their  ap- 
plication, and  impede  a  quick  response  to  changing  industrial  prac- 
tices. Although  the  above  defects  are  arguments  devoid  of  any  em- 
pirical basis,  we  should  be  mindful  of  them,  as  well  as  the  fact  that 
many  NLRB  and  court  decisions  are  relied  upon  as  rules,  precedents 
or  principles  for  certainty  and  predictability.  Nonetheless,  when  the 
seriousness  of  the  imminent,  exponential  caseload  is  considered,  formal 
commend  it.^^ 

In  the  earlier  article,  we  suggested  that  one  factor  explaining  the 
rising  caseload  was  the  large  number  of  lawyers,  many  formerlj^  em- 
ployed by  the  NLRB,  filing  charges.  If  this  point  is  valid,  then  both 
the  process  of  substantive  rulemaking  and  the  rules  themselves  should 
diminish  the  pem^asive  role  of  lawyers.^^  The}''  would  have  fewer  op- 
portunities and  incentives  to  file  with  the  hope  of  discovering  factual 
and  legal  distinctions.  Moreover,  the  rulemaking  process  may  stimu- 
late non-lawyers  to  participate  by  conducting  useful  empirical  re- 
search, analyzing  proposed  rules  and  recommending  rules  compatible 
with  our  industrial  relations  system. 

Measured  against  our  assumptions,  constraints,  values  and  aims  and 
viewed  in  the  light  of  its  strengths  and  shortcomings,  rulemaking  is 
clearly  a  promising  means  for  managing  the  caseload.  Although  we  are 
mindful  that  reforms  will  never  be  as  sweeping  in  their  effects  as  their 
proponents  hope,  and  results  will  rarely  be  as  damaging  and  earth- 
shattering  as  the  opponents  fear,  rulemaking  deserves  implementation. 

CLASSIFICATION    OF   CASES 

Our  second  feature  of  a  controlled  intake  system  is  the  development 
of  a  taxonomical  arrangement.  Under  existing  procedures,  charges  are 
docketed,  investigated,  and  processed  under  the  respective  provisions 
of  the  law.  Charges  alleging  violation  of  Section  8(a)  (5) — employer 
refusal  to  bargain — encompass  a  wide  array  of  fact  patterns.  Since 
there  is  no  orderly  system  identifying  the  particular  characteristics  of 
such  charges,  parties  are  tempted  to  file,  to  distinguish  their  case,  find 
an  appearance  of  factual  or  policy  differences,  and  press  for  favorable 
disposition. 

1^  Despite  general  opposition  to  formal  rules.  McCulloeh,  in  the  Supplemental  Memo, 
rnrflum,  footnote  34.  believes  th^t  "substantive  rulemaking  might  be  used  advantage- 
OQBly  ...  In  the  formation  of  the  Board's  contract  bar  rules."  (p.  1663)  Apparentl.v, 
Ciiairman  Edward  B.  Miller  agrees,  as  indicated  in  his  Concurrence  in  Ha?nilton  Tool  Co., 
190  NLRB  114.  1971  CCH  NLRB  1!  2.S,065.  However,  even  if  the  Board  utilized  rule- 
making In  certain  areas  like  jurisdiction  and  contract  bar  (and  this  should  be  welcomed 
and  encouraged),  such  rulemaking  would  have  no  significant  impact  upon  reducing  intake 
and  investigations  of  non-merit  charges. 

^^  Lest  this  be  considered  too  harsh  an  Indictment  of  practicing  labor  lawyers,  we 
suggest  reading  the  comments  of  union  lawyers  George  B.  Driesen.  footnote  6,  and 
Stephen  C.  Vladeck.  In  discussing  the  role  of  lawyers  In  arbitration,  Vladeck  said  : 
"...  a  large  infusion  of  legal  techniques  into  arbitration  serves  to  destroy  the  arbi- 
tration process  .  .  .  The  major  fault  Is  the  introduction  of  practicing  trial  lawyers  into 
the  arbitration  process  .  .  ."  "Arbitration,  the  Courts,  the  Consequences,"  Labor  Relations 
Reporter  (August  9,  1971),  pp.  327-331  ;  330. 

85-167— 74— pt.  2 86 
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Suppose  we  formulated  internally  consistent  classes  of  cases  or  prob- 
lems to  manage  the  intake.  Former  NLRB  Chairman  McCuUoch  op- 
posed this  approach  because  of  a  "multitude  of  variant  fact  patterns." 
This  seems  to  be  a  circular  argument.  Since  the  Board  uses  a  case-by- 
case  process  which  puts  a  premium  on  factual  differences,  neither  the 
parties  nor  the  Board  vie^v  charges  in  distinctive  categories.  By  focus- 
ing on  subtle  factual  distinctions,  the  Board  guarantees  retention  of 
the  very  process  which  McCullocli  asserted  is  incompatible  with  cate- 
gorization of  cases. 

At  this  point  we  are  not  trying  to  develop  a  comprehensive  classi- 
fication scheme  but  rather  describing  and  illustrating  a  different  way  of 
treating  charges  to  cope  v/itli  the  intake.  A  sound  classification  begins 
with  concepts  identifying  actual  arrangements  or  relationships.  Sys- 
tematic categorization  needs  to  accommodate  all  related  elements,  and 
separate  these  factors  in  such  a  way  that  various  orders  are  mutually 
exclusive  of  one  another  but  uniform  among  themselves.  Inclusiveness, 
distinctiveness  and  interrelatedness  are  the  principal  features  of  a 
useful  taxonomy. 

Rulemaking  combined  with  classification  would  impel  the  Board  to 
put  particulars  into  general  rules.  The  very  rulemaking  process  would 
facilitate  development  of  categories  based  upon  like  and  unlike  char- 
acteristics. Given  a  diverse  country  with  a  decentralized  industrial  re- 
lations system,  the  emerging  rules  would  be  comparatively  uncompli- 
cated, encompass  the  broadest  set  of  facts,  and  easily  identify  salient 
characteristics.  Efforts  to  develop  a  classification  scheme  should  expose 
unperceived  relationships  and  provide  fertile  insights.  Inclusive  cate- 
gories incorporated  into  rules  would  shorten  reports,  opinions  and 
decisions  now  unnecessarily  lengthened  with  extended  description  of 
facts  and  intricate  analysis  of  law.  This  alone  would  be  a  boon  as  the 
outpouring  of  published  materials  literally  engulfs  everyone. 

ORGANIZATIONAL rOST-BARGAINING   PHASES 

To  illustrate  a  putative  classification  scheme,  let  us  focus  on  refusal- 
to-bargain  charges  which  at  first  blush  seem  irreducible  to  any  system- 
atic order.  We  suggest  the  concepts  of  organization  and  post-bar- 
gaining phases  because  they  are  found  at  least  impliedly  in  the  law, 
they  characterize  labor-management  relations  in  our  country  and  suf- 
fuse NLRB  decisions  and  court  opinions. 

Applying  the  above  phases  we  suggest  that  no  charges  should  be 
investigated  if  the  following  conditions  prevail:  (1)  a  collective  bar- 
gaining agreement;  (2)  no  substantial,  independent  interference,  re- 
straint or  coercion;  (3)  a  grievance-arbitration  process  terminating  in 
an  award ;  and  (4)  parties'  willingness  to  use  the  process  and  accept  the 
award. -° 

We  believe  this  proposal  satisfies  the  tests  of  clear  identification,  in- 
clusive coverage,  and  operational  feasibility.  Distinguishing  charges 
during  the  organizing  phase  from  those  after  bargaining  is  established 
will  reduce  intake.  And  if  post-bargaining  charges  are  filed,  the  above 
proposal  diminishes  investigative  resources  since  it  will  be  necessary 
only  to  determine  the  presence  or  absence  of  the  above  conditions. 

'0  A  majority  of  the  Board  has  apparently  taken  a  few  steps  In  this  direction,  Collyer 
Insulated,  cited  at  footnote  5 ;  Samoff,  "Arbitration,  Not  NLRB  Intervention,"  Labor 
Law  Journal,  Vol.  18  (October,  1957),  pp.  602-631. 
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How  would  we  apply  the  post-bargaining  category  to  the  kind  of 
Section  8(a)  (5)  charges  now  being  filed?  Where  they  allege  unlawful 
subcontracting,  failure  to  furnish  necessary  information,  unilateral 
change  in  working  conditions,  unlawful  plant  transfers,  illegal 
breaches  of  contract  terms,  or  other  technical  violations ;  such  charges 
would  not  be  processed  beyond  ascertaining  the  above  criteria.  Simi- 
larly, employer  Section  8(b)(3) — union  refusal-to-bargain— charges 
would  be  handled  in  the  same  manner.  There  is  no  doubt  that  if  this 
approach  were  used  unions  and  employers  would  file  fewer  charges, 
and  if  filed,  investigative  resources  would  lessen.  Both  the  filers  and 
staff  would  have  useful  categorise  for  achieving  certainty  and 
predictability. 

This  obvious  separation  seems  even  more  valid  today  than  when  I 
first  encountered  it  in  a  statement  by  former  Secretary  of  Labor, 
W.WillardWirtz.21 

"There  is  little  need  for  government  intervention  where  the  collec- 
tive bargaining  relationship  is  established.  The  guiding  policy  of  the 
Board  ought  to  be  a  reinterpretation  of  the  law  that  takes  into  account 
whether  the  collective  bargaining  relationship  between  the  employer 
and  union  is  established  or  is  a  first  organizing  situation." 

If  this  two-fold  classification  is  rejected,  only  two  alternatives  are 
available.  One  is  to  continue  the  present  NX/RB  treatment  of  varied, 
alleged  unfair  labor  practices  after  the  bargaining  relationship  is  es- 
tablished. We  have  noted  the  consequences  of  this  in  terms  of  the  bur- 
geoning caseload.  But  even  beyond,  it  impels  the  Board  to  determine 
the  scope  of  collective  bargaining,  that  is,  the  subjects  to  be  negotiated. 
Following  this  path  means  continuing  government  (NLRB)  interven- 
tion in  the  bargaining  phase.^^ 

The  other  alternative  is  to  delete  Section  8(a)  (5) — and  presumably 
Section  8(b)(3) — from  the  Act.  This  is  the  alternative  endorsed  by 
the  Independent  Study  Group.-"  Before  one  dismisses  this  view,  we 
recommend  reading  its  careful  reasoning.  Our  alternative  parallels 
the  one  expressed  by  Wirtz.  The  Board  would  process  refusal-to- 
bargain  charges  in  the  post-bargaining  phase  only  if  the  earlier-expli- 
cated four  conditions  were  lacking.  We  could  even  modify  this  some- 
what if  an  employer  engaged  in  flagrant  unfair  labor  practices 
notwithstanding  an  agreement.  Experience  indicates  few  such  charges. 
Adoption  of  the  proposed  classification  would  reduce  input  since  Sec- 
tion 8(a)(5)  charges — both  phases — constitute  21.4  percent  of  all 
charges.-* 

Our  two-fold  arrangement  linked  with  rulemaking  would  not  only 
reduce  input  but  would  shift  the  saved  professional  energies  to  the 
organizing  phase  to  which  both  the  affirmative  and  negative  aspects 
of  Section  7  seem  directed.  This  reallocation  will  be  more  acceptable 

^^  statement,  reporter!  in  the  Chicago  Daily  News,  Nov.  17.  1955. 

-3  Professor  George  W.  Taylor  differentiates  the  scope  of  bargaining  or  the  subjects 
•within  the  collective-bargaining  relationship  from  the  substantive  terms  of  the  agree- 
ment. Scope  could  refer  to  such  things  as  sales,  profits,  plant  location,  pensions,  union 
security,  etc.  Taylor,  Government  Regtilation  of  Industrial  Relations  (Prentice-Hall,  Inc., 
New  York,  1948),  pp.  13-18;  "Collective  Bargaining  Transition,"  in  The  Structure 
of  Collective  Bargaining,  Arnold  R.  Weber,  ed.  (The  Graduate  School  of  Business,  Uni- 
versity of  Chicago,  The  Free  Press  of  Glencoe,  Inc.,  New  Yorli,  1961),  pp.  343-358: 
346-348. 

23  The  Public  Interest  in  National  Lahor  Policy,  Committee  for  Economic  Development, 
New  York,  1961,  pp.  81-83 ;  a  sharply  contrasting  view  Is  presented  by  Philip  Ross, 
The  Government  as  a  Source  of  Union  Power  (Brown  U.  Press,  Providence,  Rhode  Island, 
1965). 

2*  Annual  Report.  FY  1970,  Appendix  A,  p.  157. 
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to  unions  who  vroiild  trade  their  various  Section  8(a)  (5)  post-bar2;ain- 
ing  charges  for  expeditious  and  intensive  processing  of  organizing 
cJiarges.  Employers  would  not  lose  under  the  arrangement  since  they 
file  very  few  union  refusal-to-bargain  charges  (5  percent  of  7,330 
charges  in  FY  1970),  and  can  now  obtain  injunctive  relief  if  unions 
strike  during  the  term  of  an  agreement,-"  and  would  face  fewer  post- 
bargaining  charges. 

On  first  impression  the  proposal  seems  so  sliocking  and  radical  that 
we  may  be  accused  of  thinking  the  unthinkable.  But  we  suggest  that 
it  is  high  time  to  look  at  the  intake  crisis  in  a  new  way,  no  matter 
how  unusual  or  uncommon. 

Although  there  are  types  of  Section  8(a)(5)  charges  not  encom- 
passed by  the  proposal,  we  believe  inter-contractual  charges  could  be 
handled  in  a  similar  manner  once  we  think  through  some  useful  cate- 
gories. Most  unions  and  employers  renegotiate  contracts  without 
NLRB  intervention.  The  bidk  of  the  intcr-contractual  charges  fall 
into  two  categoi'ies — good  faith  and  scope  of  bargaining.  If  vai'ious 
bad-faith  allegations  are  explored  further  we  would  find  that  they 
relate  to  timing,  style,  communications  and  tactics.  If  the  procedural 
criteria — time,  place,  duration  and  frequency  of  bargaining  meet- 
ings— are  satisfied,  the  good-faith  test  would  be  met.  Whatever  and 
however  each  side  communicated  and  irrespective  of  their  bargaining 
style,  timing  and  tactics,  thei'e  would  be  no  statutory  violati'^n  unless 
accompanied  by  flagrant  Section  8(a)  (1)  violations. 

Since  tlie  Board,  with  Supreme  Court  approval,-^  decides  the  sub- 
jects over  which  employers  may,  must  and  must  not  bargain,  we  can 
think  of  no  way  to  eliminate  such  charges  in  light  of  the  firmly-em- 
bedded precedents.  Unless  the  Board  adopted  the  position  that  dis- 
putes over  scope  should  be  settled  by  the  parties  through  bargaining, 
including  strikes  or  lockouts,  either  unions  or  emploj^ers  will  continue 
filing  such  charges  and  the  Board  will  continue  deciding  scope  issues. 

Although  we  have  no  ready  category  to  deal  with  such  charges,  we 
believe  that  in  developing  an  orienting  notion  we  might  rethink  the 
underlying  elements  of  such  charges.  Examining  the  varied  fact  pat- 
terns to  find  a  useful  category,  we  would  be  stimulated  to  derive  gen- 
eral propositions  out  of  the  particulars.  We  know  that  many  unions 
and  emploj^ers  work  out  their  differences  without  the  NLRB  when 
faced  with  scope  issues.  Why  and  how  does  this  occur  ?  The  search  for 
a  classification  scheme,  with  available  textual  evidence  and  (hope- 
fully) empirical  research  would  yield  helpful  propositions  in  such  dis- 
putes. Our  point  is  that  every  area  of  unfair  labor  practices  could  be 
handled  by  a  taxonomy  which  would  help  manage  the  intake  and 
investigative  resources. 

INDIVIDUAL   JOB    RIGHTS     (IJR) UXIOX    FUNCTIONS     (UF) 

For  another  illustration  on  shifting  from  a  case-by-case  approach 
to  a  more  inclusive  one,  let  us  consider  Sections  8(b)(1)(A)  and 
(2) — employees'  restraint  and  coercion  and  employment-related  dis- 
crimination— charges.  Here  we  find  sucli  specific  allegations  as  unlaw- 
ful hiring  halls,  illegal  preference  of  union  members,  abuses  under 

==  The  Boys  Markets,  Inc.  v.  Retail  Clerk's  Union,  Local  770,  398  U.S.  235,  62  LC 
H  10,902. 

"^NLRB  V.   Borg-Warner  Corp.,  Woostcr  Division,  356  U.S.   342,  34   LC  1171,492. 
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union-security  clauses,  arbitrjiry  and  capricious  union  representation, 
union  failure  or  refusal  to  represent  unit  employees,  union  pressures 
to  respect  picket  lines,  or  insistence  on  ujiion-imposed  work  rules. 

Suppose  we  considered  tliese  under  the  concepts  of  individual  job 
rights  and  union  functions,  and  developed  an  oro;anizing  category  like 
the  classification  scheme  for  Section  8(a)(5)  cases.-^  Whatever  the 
facts  or  setting,  charges  under  the  above  Sections  invariably  reveal  a 
conflict  between  job  rights  and  union  functions.  Can  we  develop  a 
useful  taxonomy  which  woukl  delineate  workers'  interests  from 
unions'  functions?  In  the  worl:  cited  above,  based  upon  empirical 
research,-®  we  suggested  accommodation  of  IFR  and  UF. 

The  task  of  developing  a  ditTerent  approach  to  these  cases  is  urgent 
since  the  increase  during  the  past  five  years  is  quite  substantial  (2,869 
to  4,631).  And  despite  the  24-year  experience,  and  many  NLRB  and 
court  decisions  and  an  infinite  variety  of  factual  patterns,  we  are  still 
faced  with  considerable  uncertainty  whenever  a  charge  is  investigated. 
In  our  industrial  relations  and  labor  law  systems,  we  uiust  determine 
as  explicitly  as  possible  what  areas  of  workers'  job  rights  cannot  be 
breached  by  unions.  To  achieve  this  we  shall  also  have  to  decide  what 
areas  are  encompassed  by  UF. 

The  continuing  increase  of  individual  workers'  charges  against 
unions  means  that  we  must  approach  them  with  something  other  than 
case-by-case  handling.  We  can  see  no  way  for  managing  the  intake 
other  than  a  conceptually-derived  organizing  arrangement.  We  must 
shift  from  treating  charges  as  unique  and  idiosyncratic  events  and 
develop  identifiable,  compatible,  Avorkable  groupings. 

Some  will  label  me  ignorant,  naive  or  visionary  in  proposing  a 
feasible  classification  for  disposing  of  such  charges.  It  is  asserted  that 
the  collective  institutional  interests  ,of  employers  and  unions  in  certain 
industries  (construction,  longshore,  printing,  maritime  and  hotel  and 
restaurant)  are  so  dependent  upon  the  closed  shop,  closed  union  and 
imion-controlled  hiring  halls  that  no  law  can  remove  them,-^  Although 
most  knowledgeable  persons  generally  agree  with  that,  we  believe  that 
our  proposal  accords  better  protection  for  individuals  since  we  separate 
IJR  from  UF.  In  any  event,  if,  as  alleged,  the  case-by-case  approach 
has  been  unsuccessful  and  the  intake  is  rising,  a  fresh  view  is  certainly 
worth  consideration.  And  if  the  conceptual  distinction  were  imple- 
mented and  it  resulted  both  in  curbing  alleged  abuses  and  reducing 
intake,  we  would  indeed  have  an  effective  tool. 

CONVERTING    UNFAIR    LABOR    PRACTICE    TO    REPRESENTATION     CASES 

The  third  element  of  a  managed  intake  system  relates  to  charges 
arising  out  of  rival  union  competition  ^°  and  raids.  Although  precise 

="  Sfimoff,  "Iiulividufil  .Tob  Rights  and  Union  Functions :  Compatible  or  Conflicting 
Forces?"  Proceedings  of  the  ISfh  Avniial  Winter  Meeting,  Industrial  Relations  Research 
Association,  New  York.  Dec.  28-29,  196o,  pp.  88-9S. 

-«  Samoff,  Union-Caused  Employee  Discrimination  Under  the  Taft-Hartley  Act  (Unpub- 
Uslied  Ph.  D.  dissertation,  U.  of  Pa.,  1963K 

-"  Clyde  W.  Summers,  "A  Summary  Evaluation  of  the  Taft-Hartley  Act,"  Industrial 
and  Lahor  Relations  Review,  Vol.  11  (April  1958),  pp.  405-412. 

™  This  refers  to  the  coexistence  of  two  or  more  related  or  unrelated  labor  organiza- 
tions competing  actively  for  representation  of  unit  employees.  Rival  unionism  is  distin- 
guished from  "inrisdict'ional  disputes''  -uhich  involve  competition  for  the  work,  that  is, 
carpenters  seek  particular  tasks  for  their  members  in  place  of  members  of  another  craft 
now  performing  these  tasks.  Too  often  rival  unionism  and  jurisdictional  disputes  are 
not  carefully  delineated.  Rival  union  conflicts  can  be  and  are  settled  by  NLRB  elections, 
whereas  jurisdictional  disputes  under  Section  8(b)  (4HD)  are  not  settled  that  way  but 
rather  by  determining  whether  the  assignment  to  a  particular  craft  is  lawful. 
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statistical  data  are  unavailable,  such  cliarG:es  constitute  a  respectable 
number  of  the  total.  These  charges  always  involve  at  least  two  unions 
and  a  single  employer.  In  the  roots  of  such  charges,  we  are  apt  to  find 
a  question  concerning  representation.  Indeed,  such  cases  directly  link 
both  unfair  labor  practice  and  representation  cases. 

Rival  unionism  is  one  perduring  characteristic  of  our  industrial 
relations  system,  and  the  reasons  have  been  studied  and  reported.^^ 
Early  in  its  history  the  NLRB  was  faced  with  issues  arising  from  such 
competition.  Not  only  did  the  AFL-CIO  split  produce  union  raids  in 
.organized  units  but  both  also  attacked  independent  unions,^^  each  other 
and  even  locals  within  their  respective  organizations.  With  almost 
equal  fervor  unions  have  tried  to  settle  conflicts  through  bilateral  agree- 
ments, no-raicl  pacts,  internal  disputes  arbitration  and  the  well-known 
1955  AFI^CIO  merger.33 

Throughout  its  history  the  NLRB  has  earned  accolades  for  adapting 
its  election  processes  to  resolve  peacefully  many  inter-union  represen- 
tation disputes.  Yet,  it  has  not  enjoyed  equal  success  in  handling 
charges  arising  out  of  rival  union  conflicts.  Because  it  never  adopted 
a  representation  approach  to  such  charges,  the  Board  has  added  a  not 
insubstantial  number  of  charges  each  year. 

This  point  can  be  made  most  directly  by  examining  the  Board's 
Midioest  Piping  doctrine.^^  In  brief,  this  holds  that  it  is  unlawful  for 
an  employer  to  grant  exclusive  recognition  to  a  union  whenever  a  valid 
and  timely  question  concerning  representation  has  been  raised  by  an- 
other union.  In  the  typical  situation  the  employer  and  the  incumbent 
contracting  union  are  negotiating  between  the  90th  and  61st  day  pre- 
ceding the  expiration  of  the  agreement.  (A  union  petition  during  the 
last  60  days  of  the  contract  would  be  untimely.  )^^  A  rival  union  peti- 
tions for  an  election. 

The  above  circumstances  provide  a  situation  ripe  for  charges  depend- 
ing upon  the  strategies  of  the  employer,  the  incumbent  and  the  rival 
union.  ISIore  often  than  not  an  election  is  never  held  because  of  the 
processing  of  charges.  Our  proposal  for  managing  intake  is  to  conduct 
an  election,  irrespective  of  the  charges,  and  to  conduct  it  as  soon  as 
possible,  no  matter  what  the  employer  and  unions  want  to  do. 

In  a  paper  published  in  1953,  Harold  X.  Summers  and  I  character- 
ized this  situation  as  the  '"Eternal  Triangle."  ^'^  Case  developments 
since  then  have  only  strengthened  my  conviction  that  an  election  is 
the  soundest  solution  to  this  entanglement.  One  can  responsibly  ask : 
"Why  not  hold  the  election?"  And  the  answer  is  that  the  dynamics 
of  the  triangle  frequently  impel  one  of  the  parties  to  charge  one  or  both 
of  the  others  with  an  unfair  labor  practice. 

31  Walter  Galenson,  Rival  Unionism  in  the  United  States  (N.Y. :  American  Council  of 
Public  Affairs,  1040). 

32  Arthur  B.  Shostak,  America's  Forgotten  Lnhor  Orfianization:  A  Snrveu  of  the  Role  0} 
the  Single-Firm  Independent  Union  in  American  Industry  (Princeton,  N.J. :  Industrial 
Relations  Section.  Princeton  University,  1962). 

33  Arthur  J.  Goldberg,  AFL-CIO  Lahor  United  (N.Y. :  McGraw-Hill  Book  Co..  Inc.. 
1956). 

^  So-Called  after  one  of  the  earlier  cases  in  its  development,  Midwest  Piping  and  Supply 
Company,  Inc.,  6.S  NLRB  1060  (194.5). 

3=  DeLtixe  Metal  Supply  Co.,  121  NLRB  995  (1958) . 

38  "The  Eternal  Triangle  in  Labor  Relations,"  Labor  Law  Journal,  Vol.  4  (May  1953), 
pp.   318-328. 
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ELEMENTS  OF  3IIDWEST  PIPING 

Let  US  look  more  closely  upon  the  principal  elements  of  a  Midwest 
Piping  situation.  What  are  the  likely  reactions  of  an  employer  and  an 
incumbent  union  when  faced  with  a  rival  union  petition  ?  It  should  be 
noted  that  the  rival  needs  only  a  30  percent  showing  of  interest  to  sup- 
joort  its  petition."  Generally,  the  employer  and  the  incumbent  prefer 
continuing  their  bargaining  relationship  and  the  reasons  are  obvious. 
But  if  the  employer  and  the  incumbent  continue  bargaining  for  a  new 
contract  they  are  violating  the  law  under  Miduiest  Piiymg.  And  if  the 
employer  refuses  to  bargain,  the  incumbent  is  likely  to  charge  refusal 
to  bai'gain.  Even  though  such  a  charge  may  eventually  be  dismissed 
under  current  precedents,  the  time  required  to  investigate  and  process 
the  charge  delays  bargaining.^^  Employees  become  restless  and  are 
under  strong  pressure  from  the  rivals  for  support. 

The  incumbent  may  search  for  other  strategies  to  combat  the  rival. 
It  may  move  actively  to  handle  grievances,  to  promise  tremendous 
benefits  and  to  retaliate  against  employees  supporting  the  rival.  Each 
action  may  give  rise  to  a  charge.  Confronted  with  such  tactics,  a  rival 
may  try  work  slowdowns,  out-promising  the  incumbent,  disruption  of 
the  incumbent's  meetings  and  sex^retly  seeking  the  employer's  assist- 
ance. Finally,  the  employer  may  engage  in  various  maneuvers,  includ- 
ing signing  a  contract  with  the  incumbent  notwithstanding  the  pending 
election  petition. 

We  have,  of  course,  hardly  exhausted  the  range  of  possible  strategies. 
Each  party  is  acting  in  its  own  self-interest,  and  charges  frequently 
become  an  integral  part  of  the  tactics.  The  party  unwilling  to  face  the 
electorate  will  do  almost  anything  to  avoid  an  election,  and  charges 
can  be  most  helpful  in  blocking  and  delaying,  if  not  eliminating,  elec- 
tions. Some  allege  Section  8(a)(2) — unlawful  employer  assistance, 
some  Section  8(a)(5) — refusal  to  bargain,  some  Section  8(a)  (3) — dis- 
crimination against  emploj^ees,  and  still  others  allege  Sections  8(b)  (1) 
(A)  and  (2) — union-caused  employee  restraint  and  work-related  dis- 
crimination. In  these  situations  the  party  opposed  to  an  election  is 
never  at  a  loss  in  finding  a  basis  for  its  charge. 

In  our  earlier  piece,  we  explored  what  an  employer  may /must/or 
need  not  do  in  the  Midioest  Piping  situation.  The  categories  of  prece- 
dents are  far  less  clear  than  our  efforts  to  classify  them.  During  this 
interpecine  combat,  employers  are  hard  put  to  escape  enmeshment. 
While  the  charge  is  investigated,  should  the  employer  honor  dues  de- 

^  circuit  Courts  are  not  inclined  to  enforce  Board  decisions  in  ri%'al-nnion  situations. 
Stewart-Warner  Corp.  v.  NLRB,  194  F.  2d  207.  21  LC  H  60,764.  setting  aside,  94  NLRB 
607  agr.l)  :  NLRB  v.  Swift  and  Company,  294  F.  2d  2S.5,  4.^  LC  ^i  17,101,  reliearing 
dented,  August  29,  1961,  setting  aside.  12S  NLRB  732,  1960  CCH  NLRB  T9121:  NLRB 
V.  Air  Master  Corp.,  etc.,  339  F.  2d  5.53.  f^O  LC  •!  19.3S7.  setting  aside,  142  NLRB  ISl. 
1963  CCH  NLRB  §  12,281.  In  the  latter  case  the  Court  set  forth  the  following  rationale: 
"To  recognize  one  of  two  competing  unions  while  the  employees'  choice  between  them 
is  demonstrably  in  doubt  is  an  unfair  labor  practice  .  .  .  the  same  result  follows  when 
majority  support  for  the  recognized  union  exists,  but  has  been  achieved  by  coercion 
or  some  other  unfair  labor  practice  .  .  .  (ftns.  omitted).  But  where  a  clear  majority  of 
the  employees,  without  subjection  to  coercion  or  other  unlawful  influence,  have  made 
manifest  their  desire  to  be  represented  by  a  particular  union,  there  is  no  factual  basis 
for  a  contention  that  the  employer's  action  thereafter  in  recognizing  the  union  or  con- 
tracting with  it  is  an  Interference  with  their  freedom  of  choice,"  (ftns.  omitted).  Id..  557. 

38  Charges  also  postpone  bargaining  since  PMCS  will  not  intervene  even  if  a  party 
requests  or  will  end  its  involvement  when  charges  are  filed.  The  services  of  this  facilitative 
agency  are  thus  withheld  when  it  might  assist  in  resolving  contractual  disputes. 
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ductions  and  give  them  to  the  incumbent,  sliould  he  handle  grievances 
only  with  the  incumbent  or  with  both  for  members-only,  and  should 
he  maintain  the  existing  terms  after  the  contract  expires  ?  What  should 
he  do  if  the  incumbent  or  the  rival  have  sufficient  strength  to  conduct 
an  effective  strike?  Even  a  neutral  and  law-abiding  employer  en- 
counters serious  problems  if  the  election  is  delayed. 

Sometimes  a  rival  is  merely  organizing  and  files  a  tactical  charge 
alleging  employer  favoritism  to  the  incumbent.  Unless  the  employer 
files  a  petition  for  an  election — and  this  may  not  be  a  wise  tactic — the 
rival,  organizing  union  may  not  file.  Knowledge  of  the  rival's  organiz- 
ing may  make  an  employer's  continued  negotiation  with  an  incumbent 
unlawful.  This  is  yet  another  illustration  of  rival  unionism  stimulating 
charges. 

Apart  from  Midwest  Piping^  rival  union  conflicts  arise  when  two  or 
more  unions  seek  to  represent  unorganized  employees.  Although  it  is 
less  likely  here  than  in  incumbent-union  situations  for  an  employer  to 
favor  one  of  the  competitors,  there  are  cases  of  alleged  employer  prefer- 
ence or  favoritism.  An  employer  may  side  with  a  broad,  industrial- 
type  union  rather  than  a  narrow,  craft  or  functional  one.  Or,  the  union 
falling  behind  in  gaining  supporters  may  file  a  charge  for  tactical  aims. 
Unless  one  or  both  unions  have  made  an  exclusive  bargaining  claim, 
the  employer  cannot  file,  no  election  is  forthcoming  unless  a  union 
pickets  for  a  proscribed  object  under  Section  8  (b)  (7) . 

ACCRETION   CASES 

Another  rival  union  situation  is  found  in  accretion  cases.  Typically, 
an  employer  with  a  contracting  union  acquires  another  enterprise 
whose  employees  are  represented  by  another  union.  Sometimes  the  new 
employer  transfers  some  management  and  rank-and-file  personnel  to 
the  added  plant.  Again,  a  competitive  union  situation  is  likely  to 
stimulate  charges  depending  upon  the  tactics  and  conduct  of  the  three 
parties.  The  dynamics  of  our  enterprise  system — ^buying  and  selling 
plants,  mergers,  and  plant  relocations — frequently  affect  representa- 
tion rights  which  can  lead  to  charges. 

"Without  trying  to  describe  the  varied  situations  which  give  rise  to 
charges  in  rival-union  conflicts,^®  we  have  indicated  that  such  settings 
contribute  to  the  Board's  caseload  since  it  has  not  used  its  election  ma- 
chinery to  settle  the  dispute.  This  happens  because  one  of  the  three 
parties  will  dracf  its  feet  to  delay  an  election  if  a  petition  is  filed  and/ 
or  file  charges.  Where,  as  frequently  happens,  the  employer  continues 
dealing  with  the  incumbent,  the  outside  union  charges  favoritism. 

Since  the  Board  assumes  that  such  conduct  renders  a  free  election 
impcsible  because  possession  of  exclusive  bargaining  rights  is  an  unfair 
advantage,  it  proceeds  with  the  charge  if  a  valid  question  concerning 
representation  has  been  raised.  We  need  to  repeat  that  in  these  situa- 
tions there  are  no  independent  employers'  acts  of  interference,  restraint, 
coercion  or  assistance.  We  propose  holding  a  prompt  election  irrespec- 
tive of  the  charge. 


^'  Wp  liive  omitted  rraft-sevpraiice  cnses,  attempts  of  a  fledgling  new  union  like  Inter- 
national Society  of  Slcilled  Trades  to  secure  representation  riglits  for  already-represented 
emploveps,  and  decertification  situations  Avhere  groups  of  employees  (sometimes  acting  for 
unions  Ti'hich  cannot  raid  openly)  behave  like  rival  unions.  These  situations  and  other 
f.lmilar  ones  give  rise  to  charges.  We  suggest  that  if  the  core  issue  is  representation, 
then  the  Board  should  proceed  to  an  election  even  if  charges  are  pending. 
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ELECTION    SOLUTION 

One  could  cliallenge  this  because  it  flies  in  the  face  of  a  long-estab- 
lished precedent  foreclosing  an  election  when  an  illegal  assistance 
cliarge  is  filed.  Accommodation  of  contrasting  goals  is  necessary. 
Should  the  charge  be  processed  or  an  election  conducted  ?  Holding  the 
election  rests  on  the  premise  that  employer  favoritism  does  not  impair 
employees'  free  choice.  Since  we  accept  the  premise  for  the  reasons 
noted  m/r«2,  we  suggest  discarding  the  no-election  rule  when  such 
charges  are  filed. 

Like  substantive  rulemaking  and  classification  of  cases,  shifting  cer- 
tain types  of  unfair  labor  practices  to  electons  rests  on  certain  assump- 
tions and  highlights  a  clash  between  equally  preferred  outcomes.  The 
Board's  Midwest  Fifing  principle  assumes  that,  (1)  no  fair  election 
can  be  held  where  an  employer  has  "assisted"  one  of  two  rivals  by  grant- 
ing or  renewing  exclusive  recognition  when  a  timely  question  concern- 
ing representation  is  pending,  and  (2)  the  employer  should  not  be 
allowed  to  usurp  the  Board's  function  of  resolving  representation 
questions. 

In  the  first  assumption,  the  evidence  is  clear  that  an  incumbent  union 
enjoys  certain  advantages  over  a  challenging  rival.  It  is  inside  the  plant 
administering  the  agreement,  using  the  bulletin  board  and  propagan- 
dizing. Numerous  charges  and  objections  to  the  election  document  the 
difficulty  of  the  Board  trying  to  preserve  neutrality,  even  though  it 
permits  the  incumbent  union  to  carry  on  normal  activities  during  the 
pre-election  period.  Further,  if  stability  of  relationship  and  mainte- 
nance of  institutional  status  deserve  priority,  a  challenger  does  indeed 
face  a  rocky  road.  Finally,  the  characteristics  of  a  fair  election  are 
difficult,  if  not  impossible,  to  determine  and  we  doubt  whether  the 
favored  position  of  the  incumbent  impairs  the  employees'  free 
choice.*" 

Regarding  usurpation  of  the  Board's  functions,  we  note  that  it  is  not 
unlawful  in  some  circumstances  for  an  employer  to  recognize  a  union 
without  a  Board  election,  even  when  a  timely  petition  is  pending.*^ 
This  argument  loses  its  weight  if  the  Board,  notwithstanding  recog- 
nition and  pendency  of  a  charge,  can  conduct  the  election  and  deny  an 
objection  based  upon  exclusive  recognition.  In  balancing  rights  and 
equities,  including  tactical  delays  which  are  costly  to  employees  and 
employers,  the  Board  can  ignore  the  usurpation  issue  in  order  to  resolve 
promptly  the  representation  question.*- 

OPERATIONAL   PROBLEMS 

Our  proposal  for  holding  elections  despite  charges  raises  at  least  two 
practical  items  deserving  comment.  First.,  we  must  dispose  of  the  con- 
tract question,  and  second.,  we  must  provide  for  an  election  even  if  no 
party  files  a  petition. 

<o  Derpk  Bok  concluded  that,  'Tilt  Is  difficult  to  maintain  that  recoprnition  in  itself 
Influences  employees  improperly."  "The  Regulation  of  Campaign  Tactics  in  Representation 
Election  Under  th»  National  Labor  Relations  Act."  Hnrr.  L.  Rev.,  Vol.  78  (19fi4>.  pp.  .SS- 
141;  117-123;  117;  Samoff,  "NLRB  Elections:  Uucertainty  and  Certainty,"  U.  of  Penna. 
L.  7?..  Vol.  117  (DecemherlfiRRV  pp.  228-252. 

*i  Op   cit..  cases  cited  in  footnote  37. 

^2  .Tnllns  Getman,  "The  Midwest  Pininsr  Doctrine:  An  Example  of  the  Need  for  Re- 
appraisal of  Labor  Board  Dogma,"  U.  'of  Chicago  L.  R.,  Vol.  31   (1964),  pp.  292-311. 
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The  Board  has  faced  the  contract  question  in  disaffiliation  or  schism 
cases  where  as  a  result  of  an  intra-union  conflict  at  the  International 
level,  two  imions  claim  to  be  the  legitimate  contracting;  union.  It  will 
not  require  the  winning  union  to  administer  the  unexpired  portion  of 
the  contract.^^  Sometimes  the  issue  is  avoided  because  both  unions  are 
willing  to  live  out  the  contract.  But  too  often  this  issue  sparks  charges 
because  the  employer,  caught  in  a  situation  not  of  his  making,  maneu- 
vers to  preserve  the  contract. 

If  tlie  aim  is  to  hold  a  prompt  election  to  avoid  charges,  the  Board 
should  require  the  winning  union  to  administer  the  contract,  a  view 
supported  by  a  minority  of  NLRB  members.**  Indeed,  the  issue  is  not 
representation  but  the  decision  of  which  union  is  the  lawful  party  to 
the  contract.  This  formulation  would  not  only  defuse  the  triangular 
conflict  but  would  also  help  manage  case  intake. 

Turning  to  the  second  operational  problem  of  providing  for  an  elec- 
tion when  no  party  files  a  petition  in  an  unfair  labor  practice  context, 
we  again  have  two  alternatives.  Either  the  Board  dismisses  the  charge 
because  the  core  issue  involves  representation  and  invites  a  party  to 
file  a  petition,  or  the  Board  on  its  own  conducts  an  election  to  settle 
the  issue.  The  first  alternative  is  simple  and  requires  no  elaboration,  but 
the  second  one  is  certainly  unusual. 

This  approach  to  charges  was  called  first  to  my  attention  by  a  deci- 
sion of  the  U.S.  Court  of  Appeals  for  the  Second  Circuit.  Since  I  had 
investigated  the  initial  charge,  I  was  faced  with  holding  an  election 
despite  the  absence  of  a  petition.  Although  the  Court  sustained  a  re- 
fusal to  bargain  charge,*^  it  concluded  that  because  of  unusual  circum- 
stances, long  delay  and  poor  union  representation,  the  bargaining  order 
would  be  effective  only  if  a  majority  of  the  unit  employees  supported 
the  union  in  an  election. 

When  the  case  was  returned  for  processing,  we  didn't  laiow  what 
to  do  since  we  never  held  an  election  without  a  petition.  But  we  had  to 
follow  the  mandate  of  the  Court.  Our  solution  was  a  special  symbol 
and  number  identifying  this  type  of  election  and  some  adaptation  of 
the  language  on  the  Notice  of  Election.  After  notifying  the  Court  that 
the  Union  lost  the  election,  the  matter  was  closed  without  any  bargain- 
ing order. 

This  resourceful,  judicial  solution  impresses  me  and  yet  has  not  been 
followed.  The  reason  may  be  that  Section  9(c)  (1)  (A)  and  (B)  of  the 
Act  seems  to  require  a  petition  before  an  election  may  be  held.  Not- 
withstanding, the  Court  was  not  inhibited.  If  the  Court  can  order  an 
election  without  any  one  filing  a  petition,  why  not  the  Board?  It  could, 
under  its  rulemaking  powers,  conduct  a  hearing  on  the  proposal  that 
Avhere  the  core  issue  was  representation  it  would  not  proceed  with  the 
charge  but  would  order  an  election.  We  believe  the  Board  and  the  Gen- 

"  Boston  Machine  Works,  R9  NLRB  59  (Ifl.'O)  ;  Hershey  Chocolate  Corp.,  121  NLRB 
001,  909-910  (1958)  ;  Samoff  anrl  Summers,  "Disaffiliation,"  Labor  Law  Journal,  Vol.  1 
(May  1959),  pp.  5S5-593,  657-666. 

^*  Illustrative  is  the  flissentiug  view  of  Board  Member  Howard  Jenkins,  Jr.  in  Hershey 
ChnrnJatr,  cited  at  footnote  43. 

^-'VLRB  V.  f?uperior  Fireproof  Door  rf  Sash  Company,  Inc.,  289  F.  2d  713,  42  LC 
H  16,857,  on  rehearing  April  19,  1961,  at  724. 
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eral  Counsel  have  such  discretion,  could  support  it  with  judicial  ap- 
proval/«  and  defend  it  as  an  element  in  a  managed  intake  system. 

To  cope  with  expanding  intake  we  suggest  using  the  universally 
approved  election  process  in  those  situations  where,  despite  a  pending 
charge,  the  core  issue  is  representation.  Mostly,  these  will  involve  two- 
union  conflicts  like  Midwest  Pl'ping^  accretion,  schism  or  alleged  em- 
ployer favoritism,  but  some  may  relate  to  employer  or  union  refusals 
to  bargain  or  coordinated-coalition  bargaining  w'liere  the  appropriate 
unit  is  the  central  question.  In  such  settings,  charges  are  frequently 
tactical  to  delay  resolution. 

Implementing  our  proposal  requires  revising  the  Board's  blocking 
charge  practice.*^  To  conduct  an  election  either  after  prompt  dismissal 
of  the  charge  or  even  while  it  is  pending  implies  that  it  would  be  per- 
misible  for  an  employer  to  influence  employees  so  long  as  the  means 
^vere  neither  coercive  nor  a  promise  of  benefit.  The  Board  has  broad 
discretion  to  proceed  along  a  route  consistent  with  the  law.  Finally, 
it  should  enlarge  its  options  and  decide  itself  without  allowing  parties 
a  blocking-charge  device  to  hamper  the  agency  and  force  it  into  lock- 
step  action. 

NLRB   MANAGEMENT   OF   INTAKE 

The  fourth  and  final  element  for  controlling  case  input  is  having  the 
Board  decide  where  it  is  going  and  getting  there  in  an  orderly  manner. 
Since  demands  upon  the  Board's  public  services  are  constantly  expand- 
ing, it  must  determine  what  it  can  do  and  assign  priorities  among  the 
desired  goals.  For  example,  if  the  Board  decides  to  enlarge  its  com- 
merce jurisdiction  by  covering  employees  of  private,  non-profit  colleges 
then  it  must  also  cletermine  whether  the  added  cases  will  be  handled 
by  reducing  cases  in  other  areas,  seeking  more  funds  from  Congress, 
or  improving  efficiency  through  internal  restmcturing.  Similarly,  when 
the  Board  held  unlawful  an  employer's  refusal  to  bargain  with  a  union 
having  a  card  majority,  notvvithstanding  a  lost  election  because  his 
unfair  labor  practices  made  it  impossible  to  hold  a  free  election,*^  it  was 
adding  to  the  agency's  work  load  as  well  as  case  intake.*^ 

^  Although  the  Court's  views  quoted  below  relate  to  a  regional  director's  discretion 
ill  refusing  to  seek  an  injunction  in  a  mandatory,  priority  case,  its  rationale  supports 
our  proposal :  "Generally,  those  engaged  in  prosecutorial  or  enforcement  activities  are 
allowed  a  wide  discretion  and  considerable  latitude  on  when  to  file  charges  and  against 
whom  charges  are  to  be  filed.  This  is  necessarily  so  for  many  reasons,  some  more  obvious 
than  others.  The  resources  of  those  engaged  in  prosecutorial  activities  as  well  as  the 
resources  of  all  agencies  of  the  Government  and  the  country  itself  are  not  unlimited. 
Priorities  must  be  established  and  the  resources  available  utilized  to  carry  out  the 
primary  object  of  the  enforcement  activity.  Some  violations  are  minimal  and  in  the 
very  nature  of  things  are  not  worthy  of  the  expense  entailed  in  calling  the  parties  to 
account.  Often  disputes  are  settled  by  agreement  or  negotiation  and  thus  do  not  warrant 
a  greater  expenditure  of  public  funds  and  manpower.  Also,  many  decisions  rest  on  mar- 
ginal facts,  requiring  an  assessment  of  the  overall  situation  and  background  before  a 
commitment  of  limited  manpower  can  be  channelled  into  enforcement  activity.  Therefore, 
it  stands  to  reason  that  the  Regional  Director  must  possess  some  latitude  on  when,  in 
his  judgment,  appropriate  .  .  .  relief  should  be  sought  .  .  ."  Terminal  Freight  Handling 
Co.  and  Terminal  Freight  Co-operative  Association  v.  Joseph  H.  Solien,  Regional  Director 
of  the  Fourteenth  Region  of  the  National  Lahor  Relations  Board,  for  and  on  Behalf  of 
the  National  Labor  Relations  Board,  444  F.  2d  699.  65  LC  K  11,S18. 

*"  Under  particular  circumstances  this  rule  has  been  rejected,  Templeton  v.  Dixie  Color 
Printing  Co.,  444  F.  2d  1064,  65  LC  H  11,774  ;  cf.,  Dufresne  et  al.  v.  McCann  Steel  Co.,  Local 
73.3,  Iron  Workers  (DC  Tenn.  1971) — Civil  Action  No.  6171,  66  LC  1  12.126. 

*^  Bernel  Foam  Products  Ca..  Inc..  146  NLRB  1277,  1964  CCH  NLRB  H  13,066;  NLRB  v. 
Gissel  Packing  Co.,  395  U.S.  575,  60  LC  If  10,  150. 

*^  Footnote  7  in  Gissel,  ibid.,  indicates  the  dramatic  increase  in  card  cases  ;  12  in  1964, 
24  in  1965,  117  in  1966  and  157  in  1967. 
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Neither  rulemaking,  concentration  upon  organizational-phase 
charges  nor  shifting  to  elections  when  the*  core  issue  in  the  charge  is 
representation  will  alone  affect  significantly  the  torrential  caseload 
unless  the  Board  becomes  directive  and  purposive.  It  must  plan,  pro- 
gram, budget  and  evaluate  to  achieve  orderly  control  of  intake.^°  If  the 
NLRB  is  to  achieve  statutory  goals,  it  must  do  more  than  merely  react 
to  the  clientele.^^  Through  it  decisions  and  public  statements  the  Board 
must  fashion,  guide  and  develop  NLRB  procedures  and  law  to  manage 
the  caseload. 

Over  the  years  various  Boards  have  moved  in  two,  incompatible 
directions.  On  the  one  hand,  they  tried  to  standardize  certain  aspects 
of  industrial  relations  to  the  degree  necessary  to  make  the  Act  the  basis 
for  more  uniform  and  widely  adopted  practices  in  this  field.  On  the 
other,  they  developed  such  complex,  refined  and  detailed  decisions  in- 
tended to  cover  every  possible  special  and  unique  situation  that  vir- 
tually every  charge  must  be  processed.^^  ^Vhatever  other  consequences 
the  Procrustean  and  multi-faceted  approaches  may  yield,  one  result  is 
the  stimulation  and  encouragement  of  charges.  To  avoid  both  paths 
and  to  manage  intake,  Boards  must  control  their  actions  and  not  react 
only  to  public  demands. 

The  NLRB  must  plan  ahead  to  limit  and  manage  case  intake.  If  its 
resources  are  viewed  as  the  scarce  commodity  they  are,  it  must  eliminate 
trivial  and  insignificant  cases  and  allocate  its  resources  to  those  charges 
critical  to  the  establishment  of  national  labor  law  guidelines.  Labor 
law  practitioner  and  commentator  Driesen  observed  that  the, 

"  [o]  verwhelming  majority  of  cases  decided  by  the  Board  and  a 
startling  proportion,  probably  as  high  as  80-90  percent  of  the  cases  that 
go  to  the  Courts  of  Appeals  from  the  Board,  involve  no  question  of 
any  difficulty  or  any  particular  significance."  ^^ 

Let  me  illustrate  just  one  shift  in  resources  if  the  agency  planned 
to  manage  intake.  It  is  generally  agreed  that  Section  8(a)  (3) — em- 
ployer discrimination  against  emplo3'ees  for  union  or  protected  con- 
certed acti\'ities — and  Section  8(b)(2) — union-caused  employee  dis- 
crimination— are  vital  in  administering  the  Act.  Indeed,  over  many 
years  the  former  constitutes  about  70  percent  of  all  charges  tiled 
against  employers,  and  the  latter  about  25  percent  of  all  charges  filed 
against  unions.  Informed  labor  law  specialists  freely  acknowledge  that 
the  Board  has  been  modestly  effective  in  protecting  workers  from  em- 
ployer and  union  discrimination.  And  limited  empirical  data  confirm 
this  view.^* 


'w. Alice  M.  Rivlin.  Siistematic  Thinking  for  Social  Action,  (Washington,  B.C.  :  The  Brook- 
ings  Institution.  1971). 

^i"[w]hile  we  tell  the  agencies  to  act  forcefully,  we  hobble  them  with  procedures  bor- 
rowed unthinkingly  from  the  courts.  While  procedural  and  judicial  checks  upon  adminis- 
trntive  regularit.v  and  fairness  are  important,  we  must  not  think  we  get  them  for  nothing. 
Often  the  price  in  agency  effectiveness  is  ver.y  high,  particularly  as  those  checks  are  elabo- 
rated be.rond  their  original  purpose  of  assuring  due  process  and  into  an  imitative  jndicali- 
zation  of  regulatory  procedure  and  judicial  repetition  rather  thnn  review,  of  regulatory 
acts."  Richard  E.  Stewart,  Remarks,  quoted  in  PubUc  Administration  Review,  Vol.  31 
(July/August  1971).  pp.  441-443.  442. 

^2  Robert  Dubin,  "Prospect  of  Industrial  Conflict — A  Prediction."  in  Industrial  Conflict, 
Arthur  Kornhauser,  Robert  Dubin  and  Arthur  M.  Ross,  eds.,  New  York  ;  McGraw-Hill  Book 
Co..  Inc.,  1934K  pp.  .527-.530.  529. 

°3  Driesen  :  cited  at  footnote  6. 

''^Leslie  Asnin,  "Reinstatement  Isn't  Enough,''  The  American  Federationist,  Vol.  78 
(September  1971).  pp.  19-21  ;  Same,  "Legil  Remedies  Under  the  NRLA  :  Remedies  Under 
8(a)  C3)"  Proccedinqa  of  the  SSrd  Annual  Winter  Meeting.  IRRA,  Dec.  28-29,  1970,  Detroit, 
Michigan  ;  Samoflf,  cited  at  footnote  28. 
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llelatively  unloiown  and  rarely  implemented  Section  10  (m)  of  the 
law  requires  priority  handling  of  Section  8(a)  (3)  and  (b)  (2)  charges 
immediately  behind  priority  charges  arising  under  Section  10(1).  The 
proposed  intake  system,  including  purposeful  management,  would 
facilitate  focusing  upon  such  charges.  Were  the  agency's  scarce  re- 
sources reallocated  to  these  charges,  it  would  undoubtedly  achieve 
speedier  and  more  effective  remedies.  Leslie  Aspin,  in  the  works  cited 
in  footnote  54  and  in  an  unpublished  Ph.D.  dissertation  (M.I.T.,  1966) , 
suggests  what  should  be  done  for  meaningful  remedies.  But  no  sig- 
nificant advance  in  this  area  will  be  forthcoming  until  and  unless  the 
Board  takes  hold  of  the  intake  crisis. 

Just  as  the  agency  now  shifts  its  staff  to  conduct  large  elections  or 
to  handle  "hot"  charges,  so  it  can  go  further  by  controlling  intake.  Al- 
though there  are,  of  course,  constraints  upon  the  Board  and  it  cannot 
accurately  predict  its  intake,  these  limits  and  imcertainties  should  en- 
courage it  to  plan,  discourage  insignificant  cases,  and  transfer  resources 
to  the  most  meaningful  areas  of  the  statute.  We  see  no  way  to  achieve 
these  goals  other  than  NLRB  management  of  its  intake. 

AFTERTHOUGHTS 

Here  we  shall  report  and  discuss  several  pertinent  items  not  covered 
earlier.^^ 

WAGE   AND   PRICE  FREEZE 

Anyone  engaged  in  the  analysis  and  development  of  rational  policy 
alternatives  is  always  concerned  lest  some  macro,  unpredictable  vari- 
able throws  the  central  proposition  in  his  work  into  a  cocked  hat.  Our 
starting  point  is  a  burgeoning  caseload.  Wliat  is  the  likely  impact  upon 
caseload  of  the  post-freeze  phase?  We  see  no  point  at  this  time  in  any 
extrapolation  or  crystal-ball  gazing.  If  compelled  to  predict,  w^e  say 
that  the  intake  expansion  will  continue.  Nothing  foreseeable  in  Phase 
II  is  likely  to  countervail  the  forces  pushing  the  caseload  higher.  Our 
conclusion,  therefore,  is  that  we  shall  still  have  to  grapple  with  bur- 
geoning intake. 

NXRB — JUDICIAL   AND  ADMINISTRATIVE? 

The  question  mark  suggests  that  we  are  unclear  and  unsure  about  the 
Board's  administrative  role.  Throughout  the  article  we  referred  only 
to  the  Board,  not  to  the  General  Counsel.  The  Board  delegated  to  the 
General  Counsel  certain  operational  functions  and  responsibilities.  Al- 
though the  Board  oversees  formal  aspects  of  regional  representation 
case  handling,  the  General  Counsel  is  responsible  for  both  informal 
and  formal  processing  of  charges  (except  after  a  Board  decision) ,  as 
well  as  informal  handling  of  representation  cases.  Individual  Board 
members  manage  their  personal  staffs  of  secretaries  and  legal  assistants 
and  the  Board  manages  its  clerical  and  professional  staff. 

55  This  caption,  "National  Labor  Relations  Board  Cases  Climb  to  New  High."  identifies 
succinctly  the  latest  intal^e  statistics,  not  included  in  the  earlier  article.  The  Board's 
September  6,  1971  release  reported  intake  from  July  1,  1970  to  June  30,  1971.  It  received 
23,770  charges,  13  per  cent  over  the  previous  year's  total ;  12,905  representation  cases, 
7  per  cent  more  than  fiscal  1970;  th^  overall  increase  was  10.8  ppr  cent.  Although  July- 
September  figures  are  not  yet  available,  the  estimate  for  fiscal  1972  is  over  40,000  cases, 
(25,825  charges  and  14,367  petitions),  plus  several  hundred  postal  service  cases.  These 
data  confirm  that  intalse  will  climb  and  climb. 
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We  believe  that  the  Board,  not  tlie  General  Counsel,  should  be  pri- 
marily responsible  for  effectuating  the  elements  of  the  proposed  intake 
system.  Neither  its  structures  nor  functions  indicate  any  administrative 
role  for  the  NLRB.  If  we  conceive  of  the  NLRB  as  a  single,  not  bifur- 
cated, input-output  system,  then  the  Board's  major,  if  not  sole,  func- 
tion is  decisional  output.  This  leaves  scarcely  any  place  for  administra- 
tion, if  we  accept  the  simple  notion  that  administration  is  the  coordina- 
tion of  men  and  resources  for  specific  objectives. 

To  what  extent  can  and  should  the  Board  be  concerned  with  the 
administrative  impact  of  its  decisions  ?  If  one  believes,  as  I  do,  that  it 
must,  then  the  proposals  for  developing  a  managed  intake  system  will 
require  the  Board  to  play  an  active,  administrative  role.  If  the  Board 
wishes  to  do  something  about  the  burgeoning  caseload,  then  it  should 
logically  adopt  and  implement  rulemaking,  concentration  upon  post- 
bargaining  charges,  converting  charges  to  representation  cases,  and  a 
controlled  intake  system.  Again,  our  input-output  concepts  suggests 
that  we  have  a  feedback  system  which  means  that  Board  action  will 
affect  directly  the  number  of  cases  it  will  have  to  decide. 

These  brief  comments  contain  challengeable  and  controversial  ideas. 
"VYe  are  suggesting  that  the  Board  is  more  than  a  court  and  should  play 
an  active,  administrative  role  if  it  wants  to  cope  with  the  intake.  Unlike 
the  courts,  which  merely  judge  cases  and  controversies  and,  except  for 
a  few  areas,  are  relatively  indifferent  to  the  consequences  of  their  deci- 
sions, the  Board  is  part  of  an  ongoing  structure  responsible  for  further- 
ing certain  national  goals  embodied  in  the  statute.  Our  proposals  for 
divesting  the  agency  of  a  portion  of  its  caseload  require  the  Board  to 
assume  a  more  direct  administrative  role. 

INTAKE  SYSTEM  ORIENTED  TO  EMPLOYEES'  RIGHTS 

Our  public  policy  suggestions  reflect  incremetal  shifts  rather  than  a 
radical  restructuring  or  fundamental  change  in  the  current  arrange- 
ment. "We  followed  not  only  an  evolutionary  approach  but  also  incor- 
porated a  strong  sense  of  justice,  of  humanity,  and  of  the  importance 
of  human  dignity.  It  is  easy  for  scholars,  researchers  and  bureaucrats 
to  become  so  wrapped  up  with  propositions,  cases,  logic  and  systems 
that  they  ignore  the  human  and  social  justice  aspect  of  laws.  Mindful 
of  this  tendency,  we  have  tried  to  keep  our  gaze  fixed  on  the  rights  of 
employees  under  the  Act.  Yet,  the  torrent  of  cases  requires  a  new  allo- 
cation of  resources  and  priorities  if  any  justice  is  to  be  achieved. 

Anonymous,  impartial  and  universal  rules  can  and  do  create  inequi- 
ties among  various  claimants  since  there  can  be  (ideally)  no  variation 
or  categorical  preference.  Yet,  without  rules  it  is  difficult,  if  not  impos- 
sible, to  provide  an  orderly  society  so  that  everyone  can  enjoy  freedom, 
equality  and  justice.  We  expect  that  the  rules  adopted  under  rule- 
making, as  well  as  the  rules  implementing  the  intake  system,  will  be 
reasonable  as  well  as  sensitive  to  employees'  rights. 

OTHER  CASELOAD  MANAGEMENT  PROPOSALS 

The  burgeoning  intake  has  sparked  various  proposals  for  coping 
with  it.  Starting  with  the  premise  that  a  growing  caseload  is  a  fact  of 
life,  the  proposals  recommend  either  internal  restructuring,  replacing 
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or  adding  structures.  Each  requires  legislative  action.  One  proposal 
eliminates  the  Board,  another  gives  it  certiorari-type  review,  and  an- 
other has  the  Board  handle  representations  cases  but  shift  unfair  labor 
practice  trials  to  a  single  court.^*' 

Ogden  W.  Fields,  Executive  Secretary,  NLRB,  my  long-term  friend 
and  colleague,  also  concerned  with  the  climbing  caseload,  suggested  the 
establishment  of  five.  Presidentially-appointed,  3-man  regional  boards 
to  handle  the  caseload.^^  Under  his  proposal,  the  five-man,  Washington 
NLRB  would  become  a  policy-making  and  appellate  body  for  unfair 
labor  practice  and  representation  cases.  From  his  extensive  experience 
and  uncommon  sensitivity  to  the  realities  of  the  legislative  and  political 
processes,  Fields  developed  a  thoughtful,  balanced  and  logical  struc- 
ture. Although  the  assumptions,  premises,  values  and  aims  of  the  re- 
gional board  plan  differ  from  our  managed  intake  system,  we  believe 
that  it  deserves  careful  consideration. 

Like  Fields,  we  too  believe  the  entire  NLRB  staff  has  earne'-i  an 
accolade  for  handling  the  larger  caseload  without  substantial  increases 
in  personnel  and  resources.  But  we  do  not  share  Fields'  view  that  an 
explosive  intake  can  be  handled  merely  by  opening  more  regional  offices 
and  hiring  more  staff'.  Fields  and  others  see  the  problem  as  one  requir- 
ing relief  for  the  Board,  whereas  we  see  the  issue  as  one  involving  in- 
take. Apart  from  other  reasons,  adding  offices  and  staff  is  no  real  alter- 
native since  neither  the  Civil  Service  Commission  nor  Congress  is  likely 
to  support  this.  Indeed,  the  former,  according  to  my  information,  is 
far  from  pleased  with  the  number  (31)  of  regional  offices  now  estab- 
lished by  the  Board  in  contrast  with  many  other,  larger  federal  agen- 
cies with  fewer  offices. 

Unlike  Fields  and  others  wdio  skip  the  regional  intake  aspect,  we 
believe  that  the  Board  must  concentrate  upon  administrative  control 
of  intake  to  handle  the  exponential  increase.  Any  alternative  which 
adds  facilities  to  the  existing  structure  or  establishes  new  ones  like 
3-man  regional  boards  will,  indeed  must,  increase  the  caseload.  Just 
as  new  highways  or  parking  lots  inevitably  add  to  the  volume  of  traffic 
in  specified  areas,  so  more  offices,  staffs,  boards,  etc.  must  increase 
intake. 

All  alternatives  concentrate  upon  outputs,  each  one  seeking  ways  to 
increase  them.  Our  view  is  that  regional  offices,  as  well  as  all  levels 
above,  cannot  continue  increasing  outputs  if  quality  standards  are  to 
be  maintained.  Because  we  excluded  Congressional  action  as  the  basis 
for  any  changes  and  because  we  want  to  reallocate  resources  to  areas 
central  to  the  statute  and  compatible  with  our  industrial  relations  sys- 
tem, we  have  serious  reservations  about  any  proposal  which  does  not 
begin  with  intake. 

Recognition  of,  and  reasoned  proposals  for,  handling  the  expanding 
caseload  are  indeed  welcome.  Open,  forthright  and  public  discussion 
of  alternatives  are  necessary  and  enlightening.  We  tried  to  illuminate 
the  problems  by  exploring  the  difficulties  and  by  being  candid  about 
their  complexities.  Our  aim  is  a  dynamically  balanced  arrangement  in- 
corporating stability,  flexibility,  efficiency,  effectiveness  and  justice. 

f^"  Lyne,  cited  at  footnote  17.  This  article  contains  exceUent  short  summaries  of  various 
alternatives  to  the  present  NLRB  structure  and  functions. 

^T  Address  Before  the  Lahor-Management-NLRB  Conference,  San  Francisco,  California 
(September  24,  1971),  mimeo. 
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In  both  the  earlier  paper  and  this  one,  the  factors  responsible  for  tlie 
exponential  caseload  were  discussed.  Starting  with  certain  assumptions, 
constraints  and  values,  we  concluded  that  input  of  cases  at  the  regional 
level  is  the  critical  element.  Accordingly,  we  believe  that  rulemaking, 
classification  of  cases  into  relevant  categories,  concentration  upon  orga- 
nizational-phase charges,  conversion  of  representation-type  charges  to 
elections,  and  a  comprehensive  intake  system  satisfy  statutory  objec- 
tives and  are  compatible  with  the  industrial  relations  system.  We  see 
a  systematically-organized  and  directed  intake  system  as  the  key  to 
managing  the  burgeoning  caseload. 


59.  (Source:  Reprinted  by  permission  of  The  Yale  Law  Journal 
Company  and  Fred  B.  Rothman  &  Company  from  The  Yale 
Law  Journal,  Vol.  79,  No.  4,  pp.  571-622.  [March  1970]) 
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I.   INTRODUCTION 


Like  many  another  promising  youth,  the  administrative  process  is 
having  a  so-so  middle  age.  Eegarded  as  vigorous  and  idealistic  when 
young,  administrative  agencies  came  to  be  regarded  as  slack,  partisan, 
and  possibly  corrupt  by  the  1950s.  When  they  were  first  widely  in- 
stituted, agencies  were  to  perform  Herculean  tasks  with  which  no  leg- 
islature or  court  could  cope.  Where  legislatures  were  unable  to 
devise  precise  rules  for  an  unforeseen  future,  agencies  were  to  con- 
centrate their  energies  on  filmg  out  of  the  legislative  design;  where 
courts  were  unable  to  inform  themselves  about  the  complexities  of 
modern  industry,  agencies  were  to  collect  data  and  fashion  remedies 
for  unique  problems  in  many  different  segments  of  an  industrial 
society.^  The  sheer  bulk  and  variety  of  problems  requiring  rules  and 
decisions  had  thi-eatened  to  overwhelm  the  whole  governmental  pro- 
cess, and  the  administrative  agencies  were  set  up  as  a  kind  of  defense. 
But,  as  happens  so  often,  yesterday's  reform  has  become  today's 
problem.- 

Administrative  law  results  from  a  system  of  interacting  elements. 
Major  policy  decisions  are  made  by  the  legislature  and  subsidiary  rules 
are  promulgated  by  an  agency.  The  agency  also  hears  and  decides  cases, 
subject  to  court  review,  in  which  private  compliance  with  statute  and 
agency-declared  norms  is  the  major  issue.  The  legislature,  the  agency, 
and  the  courts  periodically  affect  one  another's  attitudes  and  actions. 
This  description  of  the  circulatory  system  of  the  administrative  pro- 
cess, however,  lacks  little — except  the  blood. 

Interaction  of  the  regulated  with  the  regulators  is  perhaps  the  most 
crucial  element  in  the  process.  The  perceived  nature  of  private  conduct, 
for  example,  shapes  the  form  of  legislation  and  the  designs  of  the 
machinery  to  administer  it,  while  the  more  detailed  patterns  of  pri- 
vate conduct  as  seen  by  the  administrative  agency  have  a  strong  influ- 
ence on  subsidiary  legislation  and  individual  case  decisions.  Meanwhile, 
private  parties  carry  appeals  from  agency  decisions  to  the  courts  and 
occasionally  to  the  legislature,  and  they  influence  executive  appoint- 
ments to  the  agency.  How  the  agency  and  the  special  public  subject 
to  its  authority  keep  apprised  of  each  other's  activities  constitutes  a 
major,  if  often  elusive,  element  in  the  administrative  process.  For  the 
process  to  succeed,  the  agency  must  understand  the  conduct  it  seeks  to 
regulate,  while  the  public  must  comprehend  the  rules  under  which  it 
must  act. 

Rejuvenation  of  the  administrative  agencies  has  been  sought  in  many 
reforms,  few  of  which  have  come  to  pass.  One  such  proposal,  suggested 
by  a  handful  of  scholars,  judges,  and  bar  groups,  and  further  consid- 
ered in  the  following  pages,  urges  those  agencies  which  possess  both 
rule  making  and  adjudicatory  authority — notably  the  National  Labor 

1  T.  Landis.  The  Administrative  Process  13-15,  17.  23  (1938>.  This  expansive  view  of 
their  role  reflects  the  temper  of  the  New  Denl,  at  least  amons:  the  liberal  aearlemtc  com- 
miinU"-.  r>np  can  reaJily  unilerstnnd  how  the  business  community  feared  many  such 
agencies  then. 

In  the  New  Deal  era.  "inrlependent  agencies"  were  set  up  because  of  distrust  of  resular 
departmental  personnel.  Witte,  Administrative  Agencies  and  Statute  Law  Making,  2  Pdb, 
AuMTN.  TtRV.  Ilfi.  117  (1942). 

-  Flcf  geveralhi.  .7.  Landis,  Report  on  Regulatory  Arencies  to  the  President-Elect, 
Part  I.  "i-S!")  C1960").  <Also  printed  .is  Staff  of  the  Senate  Committee  on  the  Judiciary, 
Report  on  Regulatory  Agencies.,  SRth  C^ong.,  2d  Sess.  (I960).) 
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Relations  Board — to  make  greater  use  of  their  rule  making  powers.' 
But  as  is  common  with  the  objects  of  reform,  some  agencies,  including 
the  Board,  have  resisted  the  proposal.  In  N.L.R.B.  v.  Wyman-Oordon 
Co.^^  however,  the  Supreme  Court  for  the  first  time  implied  that  in 
some  situations  an  agency  possessing  both  rule  making  and  adjudica- 
tory authority  must  employ  the  former,^  thus  calling  into  question  a 
longstanding  belief  verging  on  doctrine  ^  that  an  agency  can  choose 
between  the  two  procedures.^  Most  agencies  have  chosen  adjudication, 
and  the  NLRB  has  been  the  most  monogamous  of  all.  After  all  these 
years  of  fidelity  (as  with  many  long  marriages,  all  has  not  been  bliss, 
but  a  strong  sense  of  attachment  i^as  grown  up)  must  the  Board  take 
rule  making,  Leah  as  well  as  Rachel,  to  its  unwilling  bosom  ?  Should  it 
do  so,  simply  from  compulsion,  but  for  the  children's  sake? 

II.  INADEQUACIES  OF  THE  NATIONAL  LABOR  RELATIONS  BOARD 

K.  The  NLRB :  Its  Machinery  and  Role 

The  National  Labor  Relations  Board  is  like  most  administrative 
agencies.  A  five  member  Board  sits  at  its  apex  and  is  empowered  to 
"prevent"  unfair  labor  practices  and  to  determine  who,  if  anyone,  is 
the  freely  chosen  exclusive  representative  of  employees  in  appropriate 
units  for  purposes  of  collective  bargaining.  For  the  thirty-four  years 
of  the  Board's  life  its  members  have  discharged  these  functions  almost 
exclusively  by  deciding  contested  cases  in  the  manner  of  an  appellate 
court.^ 

While  some  berat«  it  for  failing  to  do  so,  the  Board  cannot  simply 
apj)ly  Nation  Labor  Relations  Act  in  the  sense  of  reading  its  text 
and  deciding  cases  according  to  its  manifest  dictates.  Portions  of  the 
Act  dating  from  1935  are  extremely  broad  and  general ;  and  while  the 
19-17  and  1959  amendments  were  more  detailed  than  their  forerunners, 
and  language  frequently  remains  inconclusive  and  requires  consider- 

3  H.  Friendly,  The  Federal  AnMixisxRATn-E  Agencies  146-47  (19621  [hereinafter  cited 
as  Friendi  YS  AoENCiESl  ;  1  K.  Davis,  AnMiNiSTR\TivE  Law  Treatise  §  6.13  (1965  Pocket 
Part)  riierelnafter  cited  as  Davis'  Treatise]  :  The  American  Bar  Association  House  of 
Delegates  at  the  instance  of  its  Section  of  Administrative  Law,  16  Admin.  L.  Rev.  77 
(1964)  :  and  the  House  of  Delegates  at  the  instance  of  the  Section  of  Labor  Relations 
Law.  42  I.ab.  Rel.  Rep.  513  (1958)  ;  Peck.  The  Atrophied  Rule  Making  Powers  of  the 
National  Lnhor  Relations  Board,  70  Yale  L..T.  729  (1961)  [hereinafter  cited  as  Peck's 
Atronhv}  :  Shapiro.  The  Choice  of  Rule  Makina  or  Adjudication  in  the  Development  of 
Adwinistrative  Policy,  7.S  Harv.  L.  Rev.  921,  942  (1965)  [hereinafter  cited  as  Shapiro's 
■Choice]  ;  Wason.  The  National  Lnhor  Relations  Act  and  the  National  Labor  Relations 
Board  in  Hearings  on  Conaressional  Orersioht  of  Administrative  Agencies  (National  Labor 
Relations  Board)  Before  the  Subcommittee  on  Separation  of  Powers  of  the  Senate  Com- 
mittee on  the  Judiciary,  90th  Cong.,  2d  Sess.  (1968)  [hereinafter  referred  to  as  Ervtn 
Hcaringii].  -r.  ,     . 

The  Bonrd's  power  to  make  rules  is  found  in  section  6  of  the  National  Labor  Relations 
Act.  29  TT.S.r.  §  156  (1964)  : 

The  Board  shall  have  authoritv  from   time  to  time  to  make,   amend,   and  rescind,   in 

the  manner  prescribed  by  the  'Administrative  Procedure  Act,  such  rules  and  regula- 
tions as  may  be  necessary  to  carry  out  the  provisions  of  this  Act. 

*  .?04  U.S.  759  (1969^   [hereinafter  cited  as  Wvman-Gordonl. 

5  This  summary  employs  what  might  be  called  "opening  paragraph  license."  Part  TV 
provides  a  guided  tour  through  the  cobwebs  of  the  decision  which  one  takes  at  his  own 
risV".  It  is  not  n  trip  for  the  soueamish. 

«  PEC  V.  Chenerv  Corp..  3.'',2  U.S.  194  a947K 

"  E.g..  1  Davis'  Treatise,  supra  note  3.  §  5.01. 

s  On  rare  occasions  press  releases  have  announced  new  policy.  Agency  members  also 
make  speeches,  which  are  indicative  of  policy  hut  not  binding  on  the  agency. 
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able  interpretation.  Over  the  years  the  Board  necessarily  has  made  law ; 
it  could  not  help  doing  so.** 

When  the  Board  does  make  policy/*^  it  should  base  its  decisions  on 
the  realities  of  industrial  relations;  indeed,  that  was  the  major  reason 
for  creating  the  Board.  Only  thus  can  it  fashion  rules  of  conduct  that 
promote  healthy  labor  relations  and  reduce  rather  than  stimulate 
litigation.  The  Board's  habitual  practices,  however,  seem  ineffective 
in  stenmiing  an  ever  freshening  flood  of  cases.  In  a  recent  year,  the 
Board  members  themselves  decided  about  1,200  contested  cases 
(roughly  740  unfair  labor  practice  cases  and  450  representation 
cases)  .^^  Board  trial  examiners  heard  and  decided,  subject  to  appeal 
to  the  Board,  about  1,500  unfair  labor  practice  cases,  while  the  regional 
directors  decided  over  2,500  representation  cases.  During  the  same 
fiscal  year,  the  entire  agency  received  some  30,425  new  cases  and  closed 
29,494  cases.  The  overwhelming  bulk  of  these  cases  were  handled  ad- 
ministratively and  either  withdrawn,  dismissed,  settled,  or  carried 
through  the  election  procedure  by  party  consent  without  hearings. 
In  understanding  and  assessing  the  Board's  performance,  and  that  of 
many  other  agencies,  it  is  crucial  to  bear  in  mind  the  necessity  of  in- 
formal administrative  disposition  of  all  but  a  small  fraction  of  the 
case  load. 

9  Summers,  Politics,  Policy  Making  and  the  NLRB,  6  Syracuse  L.  Rev.  93  (1954). 
Much  the  same  point  is  made  with  more  recent  illustrations  in  Winter,  Judicial  Review 
of  the  Agency  Dicinions:  The  Labor  Board  and  the  Court,  196S  Supreme  Court  Rev.  53, 
54-67. 

This  does  not  me.in  that  the  Board's  legislative  function  is  boundles.s ;  on  the  con- 
trary, the  statute  provides  the  limits.  Within  the  confines  of  the  statute,  however,  the 
courts  permit  the  exercise  of  legislative  power,  albeit  unevenly  and  rather  unpredictably. 
E.g.,  compare  NLRB  v.  Erie  Resistor  Corp.,  373  U.S.  221  (1963)  (the  Board  may  balance 
the  impact  of  employer  conduct  on  protected  activity  and  employer  business  justification 
in  an  economic  strike)  with  NIjRB  v.  Insurance  Agents  Infl  Nnion,  361  U.S.  477  (1960) 
(the  Board  may  not  decide  what  arc  jiermissible  bargaining  weapons). 

1°  Policy  shifts  by  new  majorities  effected  by  new  presidential  appointments  usually 
are  deplored  as  unprincipled.  I  suggest  that,  within  bounds  not  readily  defined,  such  a 
process  of  change  is  not  "only  justifiable  but  desirable.  We  take  for  granted  that  statutes 
once  enacted  continue  in  force  until  a  later  legislature  takes  affirmative  action  by  a 
fresh  mn.iority  to  repeal  or  amend.  Few  statutes  other  than  appropriation  measures  are 
enacted  for  limited  periods  ;  practically  none  expires  with  the  legislature  that  enacted 
it  despite  the  sometimes  tenuous  majority  that  enacted  it.  Although  that  majority  no 
longer  commands  voter  support,  its  laws  continues  in  force  until  a  new  coalition  can 
be  mustered  to  enact  a  new  statute — a  formidable  task  because  not  only  must  the  old 
statute  lie  repealed  but  a  successor  must  be  fashioned  in  a  very  complex  process  of  ac- 
commodation. A  famous  example  exists  in  labor-management  relations.  The  only  Re- 
publican Congress  in  a  period  of  twenty  years  enacted  the  Taft-Hartley  Act  in  1947. 
A  Democratic  resurgence  featured  by  the  success  of  candidates  prominently  pledged  to 
that  statute's  repeal  failed  to  achieve  the  announced  goal..  For  a  dozen  years,  therefore, 
the  measuhe  continued  in  force  with  only  slight,  primarily  technical,  amendment.  Only 
in  19.^.9  were  significant  amendmpnts  made  despite  repeated  attempts  in  both  houses, 
and  these  were  not  achieved  until  the  proponents  of  internal  union  reform  legislation 
found  it  necessary  to  broaden  the  base  of  Congressional  support. 

The  administration  of  a  statute  like  the  National  Labor  Relations  Act  requires  the 
continual  lialancing  of  competing  claims.  The  task  is  not  a  simple  one.  Congress  Is  in- 
capable of  making  required  adjustments  in  the  balance  as  they  seem  to  become  necessary 
but.  by  convulsive  effort,  at  rather  substantial  intervals,  it  does  make  some  gross  adjust- 
ments in  response  to  major  shifts  in  political  forces.  In  the  interim,  it  is  undemocratic 
to  permit  an  evanescent  m.ijority  to  work  its  will  unabated  after  it  no  longer  commands 
that  majority.  The  unavoidable  periodic  selection  of  a  President  enal>les  new  majorities 
(coalitions  or  minorities^  to  olitain  political  power  which  carries  the  authority  to  make 
appointments  to  agencies.  These  new  appointees  reflect  the  most  recent  political  align- 
ment and.  bv  new  policy  decisions,  ameliorate  the  rigors  of  existing  legislation.  Of 
course,  it  can  be  argued  that  the  electorate  does  not  vote  on  transportation,  labor,  or 
dozens  of  other  policies  when  it  chooses  a  President.  But  in  a  general  way  it  does.  The 
Interest  groups  usually  know  the  stakes  and  support  those  candidates  who  are  believed 
well  disposed  to  their  interests.  The  electorste  at  large  knows  the  general  orientation  of 
the  major  parties  and  the  presidential  candidates,  probaWy  more  clearly  in  the  area  of 
labor  relations  thao  in  most.  Hence,  they  vote  for  policy  changes,  albeit  within  limits 
set  by  existins  statutes  (which  mav  afford  considerable  latitude).  Thus  viewed  the  policy 
shifts  of  newly-constituted  majorities  are  democratic  means  of  preventing  long-dead  ma- 
jorities from  rulinir  the  rrave.  The  appropriations  process,  with  its  reordering  of  prior- 
ities and  its  extensive  influence  upon  executive  and  administrative  personnel,  constitutes 
another  "informal"  amendatory  process  despite  the  bans  upon  substantive  legislation 
in  appropriation  measures. 

u  32  N.L.R.B.  Ann.  Rep.  9-14  (1967). 
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Two  major  features  of  the  Board's  habitual  mode  must  be  con- 
sidered in  assessino;  its  performance:  lono;  delays  and  delphic  opin- 
ions. The  most  constant  criticism  of  the  Board  over  the  years  concerns 
delay  in  administrative  case  processing  and,  even  more,  in  Board 
decision  making.^^  Delay  often  unsettles  the  parties  and  the  work  proc- 
ess, and  the  ultimate  decision  frequently  comes  too  late  to  provide  a 
meaningful  remedy.^^ 

The  opinions  in  cases  acted  on  directly  by  the  Board  members  tend 
to  be  brief  and  require,  for  their  full  miderstanding,  a  reading  of  the 
usually  lengthy,  always  detailed.  Trial  Examiner  Decisions.^*  Even 
the  more  extended  opinions  need  such  supplementation,  and  a  large 
projDortion  of  Board  decision  do  not  reveal  the  members'  reasoning. 
Professor  Lesnick  undoubtedly  expresses  the  opinion  of  legions  of 
labor  lawyers  that  often  the  Board 

doesn't  state  the  grounds  of  what  it  is  doing,  it  doesn't  explain 
itself.  It  has  a  passion  for  what  it  views  as  case-by-case  de- 
cisionmaking; that  it  is  to  say,  simply  state  [sic]  tlie  facts  and 
without  really  attempting  to  come  to  grips  with  tlie  concrete 
issues,  say,  "we  think  on  all  the  facts  and  circumstances 
this  is  the  answer."  ^^ 

It  is  important,  of  course,  that  Board  opinions  are  often  long  in 
forthcoming  and  short  in  substance,  but  more  important  still  are  the 
questions  of  whether  this  method  of  decision  and  policy  making  enables 
the  Board  to  inform  itself  adequately  about  the  reality  of  industrial 
relations — whetjier  it  can  acquire  the  special  knowledge  it  was  created 
to  accumulate — and  whether  emphasis  upon  individual  case  decisions 
provides  adequate  guidance  to  those  subject  to  the  National  Labor 
Relations  Act. 

B.  Hov)  the  Board  Informs  Itself 

Unlike  some  other  administrative  agencies,  the  Board  itself  cannot 
initiate  its  own  processes.  Rather,  its  ability  to  act  on  a  particular 
matter  depends,  in  the  first  instance,  on  the  filing  of  an  unfair 
labor  practice  charge  or  a  petition  in  a  representation  case  by  an 
outside  party.  Lacking  independent  authority  to  investigate  or  over- 
see the  industrial  scene  generally,  the  Board  frequently  becomes  aware 
of  a  problem  .  .  .  only  when  it  is  raised  in  the  context  of  a  particular 
case.  Thus,  the  bulk  of  the  Board's  experience  has  been  accumulated 

^  This  wos  the  principal  criticism  of  the  ciistlnjrnishpd  tri-pnrtite  committep  headed 
by  Professor  Archibald  Cox,  The  Senate  Advisory  Panel  on  Labor-:Management  Rela- 
tions Law,  Oroaxization  ant>  PRorEniTRE  of  the  National  Lacor  Relations  Board, 
S.  Doc.  No.  81,  S6th  Cong.,  2d  Sess.  (1960). 

13  Samoflf,  Tnft-IJartlcy  nhcriminction  Victories,  17  Lab.  L.J.  64.'',  (1966).  This  is  a 
rare  examp'e  of  the  exploration  of  the  effects  In  prnctlce  of  Bo-ird  doctrine. 

1*  These  were  formerly  called  Intermediate  Reports.  The  Trial  Eaxmlner  Decisions 
frequently  discuss  the  interpretation  and  application  of  court  and  Board  decisions. 
Their  potential  importance  is  attested  to  by  a  comment  of  the  Chairman  of  the  NLRB, 
who  once  referred  to  "relevant  Trial  Examiner  Decisions  I  had  not  even  read."  (He  was 
not  talking  about  decisions  pertinent  to  cases  in  which  he  participated,  l)ut  those  per- 
taining to  unresolved  "controversial  issues.")  Procedures  Employed  Iiy  the  NLRB  in 
Determining  Policy,  address  to  the  A.B.A.  Section  on  Administrative  Law.  reprinted  in 
Ervin  Hearings,  supra  note  .3.  12.37.  For  the  most  part,  however.  Trial  Examiner  Decisions 
are  studied  only  by  the  parties  to  the  particular  case,  reviewing  courts,  and  those  pre- 
paring briefs  In  later  cases.  Even  the  most  expert  in  the  field  seldom  have  the  time  to 
resort  to  these  decisions  to  learn,  if  possible,  what  the  Board  has  decided.  They  do  not 
become  part  of  the  current  l^lt  which  labor  specialists  use  regularly. 

IS  His  oral  testimony  in  Ervin  Hearings,  supra  note  .3.  Part  1  at  .52^.  For  a  minor 
example  on  a  procedural  point  that  came  to  hand  at  random,  see  Int'l.  Bhd.  of  Electrical 
Workers  (Asplundh  Tree  Expert  Co.),  161  N.L.R.B.  1.397  (1966). 
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through  the  adjudication  of  issues  brought  to  it  by  outside  parties.^^ 
One  may  wonder  whether  such  a  limited  diet  is  nutritious.  Except 
for  a  portion  of  their  representation  case  load,  which  occupies  a  small 
segment  of  their  attention,  the  Board  members  are  preoccupied  with 
labor  litigation  which  Willard  Wirtz,  in  another  context,  observed, 
"offers  no  real  insight  into  the  basic  laws  of  decent  labor  relations."  ^^ 
Litigation  occurs  where  labor-management  relations  have  been  dis- 
rupted, if  they  ever  existed.  Seeing  only  diseased  conditions,  he  argued, 
is  a  dubious  way  of  becoming  acquainted  with  healthy  labor  relation- 
ships. Nor  do  Board  members  experience  extensive  exposure  to  indus- 
trial relations  outside  of  litigation.  The  Board's  staff  consists  mostly 
of  lawyers  and  a  few  researchers  who  are  primarily  concerned  with  the 
statistics  of  the  Board's  operations  ^*  and  with  legal  case  analysis. 
I^oard  members  and  senior  staff  address  and  meet  with  industry,  union 
groups,  and  bar  representatives  and  appear  before  Congressional  com- 
mittees. Although  at  least  some  of  these  occasions  must  be  useful  to 
their  education,  irregular  meetings  can  not  substitute  for  purposeful, 
methodical  study. 

Board  members  and  staff  also  have  recourse  to  the  considerable 
literature  of  the  labor  economists  (even  if  they  cannot  be  employed, 
they  can  be  read)  wliich  today  rarely  has  relevance  to  NLR.A  prob- 
lems.^'' The  Bureau  of  Labor  Statistics  and  Bureau  of  Labor  Standards 
produce  an  occasionally  pertinent  study,  but  they  too  generally  focus 
attention  elsewhere.  Board  and  court,  decisions  involving  the  Act  re- 
ceive much  critical  gloss  from  practitioners  and  academics,  while  they 
may  produce  some  doctrinal  tidiness,  they  seldom  enlarge  the  Board's 
knowledge  of  the  real  world  of  labor-management  relations. 

"What  the  Board  lacks  notably  is  (1)  specific  information  about  labor- 
management  practices  and  employee  attitudes  and  reactions  that  may 
be  pertinent  to  its  work,  and  (2)  any  systematic  means  of  monitoring 
the  impact  of  Board  and  court  XLRB  doctrines  upon  industrial  prac- 
tice. Apparently  it  even  lacks  a  mechanism  for  mobilizing  the  consider- 
able expertise  of  its  own  regional  staffs,  who  learn  a  great  deal  about 
labor  relations  that  does  not  become  part  of  the  hearing  transcript  upon 
which  the  Boaixl's  Washington  staff  battens.  Thus,  the  Board's  deci- 
sion-making fails  to  provide  a  bridge  between  Board  members,  their 
staff,  and  the  real  world  of  labor  relations.  In  addition  to  or  perhaps 
as  a  result  of  these  handicaps,  it  is  doubtful  that  the  Board  effectively 
communicates  its  policy  decisions  to  those  who  should  shape  their  con- 
duct to  conform  to  the  Act. 

"Brief  of  the  NT.RB  at  15-lfi.  N.L.R.B.  v.  Wyraan-Gordon,  394  U.S.  759  (1969).  It  also 
declares  in  a  footnote  to  tills  passajre  : 

Congress  unwillingness  to  grant  the  Board  such  powers  [of  overseeing  the  indus- 
trial scene]  is  reflected  in  §  4(a)  of  the  Act.  which  precludes  the  Board  from  appoint- 
ing "individuals  for  the  purpose  of  conciliation  or  mediation,  or  for  economic  analysis." 

The  language  quoted  from  the  Act  originated  in  the  1947  Taft-Hartley  amendments. 
The  legislative  history  laclvs  any  indication  of  the  motivation  or  extent  of  the  provision 
beyond  a  plaintive  note  by  opponents  of  the  hill  that  it  was  senseless  because  the  Board 
hnd  abolished  its  Bureau  of  Economic  Research  in  1940.  S.  Minority  Rep.  No.  lO.^i,  Pt.  2, 
80th  Cong..  1st  Sess.,  1   (1947),  Leg.  Hist,  of  Labor  Management  Relations  Act  495. 

"  Wirt'?.  On  Teaching  Labor  Law.  42  III.  L.  Rev.  1.  4  (1947)   (emphasis  omitted). 

^5  The  Board  keeps  tab  on  its  own  operations  as  revealed  in  statistics  published  in 
its  annual  reports.  They  are  valuable  in  monitoring  the  Board's  handling  of  its  caseload, 
case  trends  (e.fj..  the  shift  in  the  late  50's  to  ,n  preponderance  of  unfair  lahor  practice 
eases),  the  showing  of  various  unions  in  elections,  and  the  Board's  box  score  in  the  courts. 

'^^  E.g.,  the  whole  of  21  Ind.  &  Lab.  Rel.  Rev.  has  but  one  directly  Nl^RA-related  article, 
KrisloV,  Union  Organizing  of  New  Unii.t.  19^.5-1966,  id.,  at  .SI  (1967).  The  article  analyzed 
the  Board's  own  statistics,  and  thus  brought  no  fresh  informatlou  to  the  Board  otherwise 
unavailable  to  it. 
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C.  Fibreboard :  A  Case  Study  of  the  Inadequacy  of  Adjudication 

The  Fibreboard  '°  decision  serves  as  an  exemple  of  some  of  the  short- 
comings of  adjudication.  The  case  was  initiated  by  unfair  labor  practice 
charges  filed  in  July,  1959,-^  but  the  NLRB  decision  was  not  handed 
down  until  1962  and  was  not  finally  enforced  until  after  the  Supreme 
Court  decision  of  1964."-  Because  the  case  resulted  in  a  Supreme  Court 
opinion,  it  can  be  assumed  that  a  majority  of  labor  law  specialists  would 
be  familiar  with  it."  Wliile  the  Supreme  Court's  opinion  affirming  the 
NLRB  decision  seemed  narrow,  the  labor-management  community  ap- 
parently seldom  doubted  that  the  case  generally  stood  for  the  proposi- 
tion that  an  employer  contemplating  the  subcontracting  of  work  being 
performed  by  employees  represented  by  a  union  has  the  obligation, 
under  section  8(a)(5)  of  the  National  Labor  Relations  Act,  to  bargain 
over  the  subcontracting  decision  itself  and  not  merely  over  its  effects 
upon  the  employees  involved.  In  my  questionnaire  survey  ^*  conducted 
a  bit  more  than  four  years  after  the  Supreme  Court  decision  and  more 
than  six  years  after  the  Board's  final  decision,  I  set  out  to  ascertain 
what  impact  the  decision  actually  had  had  on  bargaining  and  subcon- 
tracting of  unit  work,  i.e.,  to  see  if  Fibreboard  was  compatible  with 
industrial  reality. 

As  a  rationale  for  its  bargaining  requirement  in  Fibreboard,  the 
Board  offered  the  following : 

Experience  has  shown,  however,  that  candid  discussion  of 
mutual  problems  by  labor  and  management  frequently  results 
in  their  resolution  with  attendant  benefit  to  both  sides.  Busi- 
ness operations  may  profitably  continue  and  jobs  may  be 
preserved.^^ 

The  Supreme  Court  echoed  the  same  idea,  albeit  with  reserve.-®  Thus 
it  seemed  appropriate  to  attempt  to  ascertain  whether  this  expectation 
had  been  realized  to  any  appreciable  degree.  My  questionnaire  asked 
whether  over  the  past  decade  the  respondent's  clients  had  had  problems 
concerning  subcontracting,  what  legal  doctrines  or  documents  affected 
the  handling  of  such  problems,  and  whether  bargaining  about  subcon- 
tracting had  led  to  the  modification  or  cancellation  of  a  company  deci- 
sion to  subcontract  work."^ 

]Most  of  those  who  responded  reported  that  subcontracting  had  been 
an  active  and  common  issue  with  their  clients  or  organizations.  Fibre- 
board,  and  its  predecessor,  Town  &  Country  Mfg.  Co.,-^  were  chief 
among  the  sources  of  legal  doctrine  to  which  the  lawyers  resorted  in 
dealing  with  the  problem,-^  The  overwhelming  majority  of  those  who 
answered  the  last  question  about  cancellation  or  modification  of  sub- 
contracting decisions  replied  that  bargaining  had  not  caused  a  modifi- 

20  Fibreboard  Paper  Prorts.  Corp.,  (Supplemental  Decision  and  Order).  ir>8  X.L.R.B. 
fi50  (1962).  enforced,  322  F.2d  411  (D.C.  Cir.  1963).  aff'd,  379  U.S.  203  (1964).  The  various 
decisions  called  forth  a  vast  literature  of  exegesis,  which  I  hardly  need  augment. 

21  379  U.S.  at  207. 

22  ,9ee  note  20,  supra. 

23  See  p.  5S5,  infra. 

2*  See  pp.  5S2-83,  infra. 

25  138  N.L.R.B.  at  5.51,  quoting  Town  &  Country  Mfg.  Co.,  136  N.L.R.B.  1022,  1027  (1962). 

28  See  379  U.S.   at  214. 

27  This  last  question  was  somewhat  garbled  in  the  questionnaire  and  led  to  a  few  non- 
responses.  By  and  large,  however,  respondents  seem  to  have  divined  what  the  question 
meant  as  indicated  by  their  frequent  written  comments. 

28  Suvra  note  25. 

29iV.B.  Law  teachers  who  bear  down  on  what  Fihrehoard  means:  no  one  volunteered 
that  either  the  Board  or  court  doctrines  were  unclear,  although  a  question  on  impact  was 
<]uite  open-ended. 
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cation  or  abandonment  of  the  decision  to  sliift  work  out  of  the  imit.^° 
Even  more  impressive  was  the  certainty  and  vehemence  of  many  inter- 
viewees and  questionnaire  respondents  that  the  bargaining  require- 
ment has  no  practical  meaning.  In  typical  replies,  management  lawyers, 
for  exam.ple,  characterized  the  requirement  as 

a  charade;  we  just  go  through  the  pretense  of  bargaining. 
It  means  more  lawj^ers'  fees,  but  it  makes  no  difference  in  the 
end.  [M]  anagement  play-acts.  We  go  through  a  routine  of  pre- 
tending to  let  the  union  participate  in  the  decision  and  after 
hours  of  taking  a  lot  of  gujf^  we  write  a  carefully  drawn  letter, 
going  ahead.  (Emphasis  in  original.) 

Of  seven  union  lawyers  who  responded  to  both  questions,  two  re- 
ported an  affirmative  impact.  Of  the  latter,  one's  comment  was  unde- 
cipherable; the  other's  indicated  that  under  contracts  known  to  him, 
joint  labor-management  boards  in  the  trucking  industry  pass  upon  em- 
ployer subcontracting  proposals,  approving  some  and  modifying  or 
turning  down  others.  Whether  the  arrangements  grew  out  of  the  Town 
&  Oountry-Fihrehoard  line  of  decisions  did  not  affirmatively  ap])ear. 

These  results  suggest,  at  the  least,  that  there  is  serious  question 
whether  Fihrcboard  is  working  out  as  the  Board  majority  had  antici- 
pated and  the  Supreme  Court  was  led  to  believe  it  might.  I  feel  con- 
siderable concern  that  a  major  Board  doctrine  is  regarded  so  widely  as 
a  meaningless  bother  or  Vvorse.  The  disrespect  engendered  hardly  con- 
duces compliance  with  other  Board  doctrines.  In  the  particular  area 
concerned,  it  may  not  only  be  unproductive  of  the  intended  results, 
but  positively  mischievous.  Employees  often  are  unrealistic  about 
threats  to  continued  employment.^^  If  the  union  representative  sets  out 
to  bargain  about  keeping  the  work  within  the  unit  (a  hopeless  propo- 
sition), all  concerned  may  neglect  to  formulate  devices  to  cushion  the 
loss  that  is  almost  sure  to  take  place.  This  might  lead  to  bargaining 
about  the  wrong  issue.  One  management  respondent  indicated  that  this 
had  been  his  experience ;  union  members  were  unprepared,  chagrined 
and  embittered  about  the  eventual  discontinuance  of  work. 

The  Board  probably  could  not  have  hnoirn  in  1962  that  its  F/hre- 
hoard  decision  miglit  prove  meaningless,  although  the  majority  indi- 
cated it  was  well  aware  that  employers  would  not  have  to  agree  to 
abstain  from  subcontracting.  Perhaps  the  majority  members  were 
naive  about  the  possibility  that  an  emplo3^er  would  change  its  decision 
once  it  concluded  that  subcontracting  would  be  financially  advantage- 

3"  Of  the  46  mnnagemPDt  attorneys  whose  clients  or  organizations  had  subcontracting 
prohlems  and  vho  answered  the  last  ouestion,  34  replied  in  the  negative.  The  comments 
of  several  of  those  who  l^iiew  of  such  changes  indicated  that  they  were  referring  to  single 
instances  among  many  subcontracting  situations. 

31  Several  studies  show  that  even  in  the  face  of  plant  shutdowns  with  no  realistic  pros- 
pects of  reopening,  manv  emplovees  hone  that  their  old  jobs  will  become  available  and  some 
even  base  .iob  decisions'on  such  unrealistic  hones.  See,  e.g.,  R.  Wilcock,  Commttnity  and 
Worker  Reactions  to  a  Permanent  Plant  Shutdown  in  a  Depressed  Area,  U.S.  Bireau 
OF  Labor  Statistics.  Dep't  of  Labor.  Bull.  No.  1254  (1954). 
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ous.^^  A  realistic  assessment  of  the  likelihood  of  an  employer  chang- 
ing his  mind,  however,  might  have  emerged  from  a  rule  making 
proceeding  on  the  subject. 

I  suggest  that,  at  the  least,  the  Board  should  seek  organized  hind- 
sight. It  should  have  a  regular  research  procedure  for  monitoring  the 
effects  of  its  decision  in  action.^^  Moreover,  the  rule  making  process 
offers  the  Board  a  splendid  source  of  information  on  the  operation 
of  its  policies."  If  the  potential  parties  to  such  undertakings  are  in- 
formed of  the  kinds  of  field  research  in  which  the  Board  has  an  inter- 
est, many  will  undertake  it.  There  are  problems  with  partisan  research, 
but  once  the  Board  establishes  that  it  will  disregard  slanted  ques- 
tionnaires and  biased  sam]:>les,  it  probably  will  get  what  it  vrants. 

The  Fibrehoaixl  experience  makes  clear  what  can  happen  if  the 
Board  regards  its  task  merely  as  one  exegesis  aided  by  expertise  in 
wliat  it  already  knows.  But  the  Board  has  several  complementary 
tasks,  including  the  long  neglected  function  of  actively  informing 
itself  about  the  changing  world  of  many  different  kinds  of  unions, 
employees  and  management."  The  term  quasi- judicial  agency  may 
mean  less  than  a  court  in  terms  of  authority ;  but  it  also  should  mean 
more  than  a  court  in  terms  of  information  gathering.  .  .  . 

I  suggest  that  an  enormous  number  of  Board  doctrines  are  based 
upon  untested  suppositions.  For  example,  we  have  had  more  than 
twenty-five  years  of  litigation  about  organizing  activities  on  and  off 
company  property  but  little  data  on  how  employees  actually  react  to 
various  organizing  devices.  We  simply  do  not  know  what  makes  an 
employee  feel  fear  in  election  situations.^*  We  do  not  even  know 

"^  After  all.  the  employer  has  unusual  Initiative  in  the  situation  both  in  proposing  and 
in  implementing  the  change  after  bargaining  to  a  deadlock.  The  Board  and  Supreme  Court 
both  regarded  Order  of  Kailroad  Telegraphers  v.  Chicago  &  N.W.  R.  Co.,  362  U.S.  .330 
(1960),  as  dispositive  of  whether  discontinuance  of  unit  work  is  a  mandatory  subject 
of  l^irgaining.  The  Chicago  &  Northivestern  case  involved  the  propriety  of  a  federal  court 
injunction  restraining  union  action  in  support  of  a  demand  that  the  carrier  bargain  over 
a  union-proposed  contract  provision  not  to  abandon  agencies  (stations)  without  an  agree- 
ment. That  such  an  issue  may  be  a  mandatory  bargaining  subject  under  the  Railway 
Labor  Act,  as  the  Court  indicated  does  not  mean  necessarily  that  something  somewhat 
similar  should  be  so  classified  under  the  NLRA.  Under  the  former  the  union  has  real 
bargaining  power  due  to  its  ability  to  prevent  a  carrier  from  changing  its  operations  until 
time-consuming  bargaining  procedures  are  exhausted.  In  the  NLRA  situation  the  union 
is  virtually  powerless  in  most  situations.  Ouce  the  employer  bargains  to  impasse,  it  may 
put  the  change  info  effect;  NLRB  v.  Crompton-Highway  Mills,  337  U.S.  217.  225  (1949)  ; 
NLRB  v.  U.S.  Sonics  Corp.,  312  F.2d  610,  615  (1st  Cir.  1963)  ;  Pacific  Gamble  Robinson 
Co.  V.  NLRB,  186  P.2d  106  (6th  Cir.  19.^0).  Under  such  differing  rules  of  the  game, 
bargaining  can  mean  markedly  different  things.  Concluding  that  one  is  just  like  the  other 
can  result  only  from  a  lack  of  information  or  a  lack  of  analysis. 

■«  The  Board  should  take  its  case  for  a  research  program  to  Congress.  And  if  the 
labor-management  community  is  interested  in  realistic  Board  decisions,  it  ought  to  support 
such  a  program. 

■=*  Although  Professor  (now  dean)  Bok's  analysis  of  the  problems  and  issues  involved 
in  Board  election  proceedings  is  superb,  it  has,  I  suggest,  a  major  flaw.  He  wrote  : 

If  the  Board  were  to  rely  upon  evidence  obtained  from  the  voters  themselves,  it 
would  he  necessary  in  a  disputed  election  to  elicit  testimony  from  a  large  number  of 
individuals  in  order  to  determine  the  actual  (net)  effect  of  particular  campaign  tactics, 
for  although  some  employees  may  be  intimidated  by  coercive  tactics,  others  may  vote 
against  the  party  indulging  in  such  liehavior  due  to  motives  of  resentment.  See.  e.g., 
Butler,  Factors  Affecting  Trade  TTnion  Organizing  of  Manufacturing  Firms  in  Iowa, 
1946-1957  (unpublished  Ph.  D.  thesis,  Univ.  of  Wisconsin  (1959)).  Hence,  very  cum- 
bersome investigations  would  have  to  be  mrde  in  a  large  number  of  cases.  Moreover, 
the  testimony  received  would  often  be  unreliable  both  because  voters  may  be  largely 
unaware  of  the  true  reasons  for  their  ultimate  decision  and  because  testimony  might 
be  slanted  due  to  fear  of  reprisal  from  the  employer  of  a  desire  to  assist  the  union's 
ca  u  se. 
Bok.  The  Reoulafioii  of  Campaign  Tactics  in  Representation  Elections  Under  the  National 
Lnlor  Relations  Act,  7S  IIarv.  L.  Rev.  3.S.  40,  n.S   (1964). 

It  is  not  necessar.v  to  query  voters  in  each  election.  The  results  of  such  an  enterprise 
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whether  substantial  groups  of  employees  regard  Board  elections  as 
truly  secret.  If  many  do  not,  the  whole  Board  election  process  is  askew. 
What  the  Board  needs  is  a  body  of  information  it  has  not  been  get- 
ting. Whenever  the  Board  is  able  to  obtain  such  information,  however, 
the  data  and  conclusions  should  be  subject  to  critical  commentary  by 
the  affected  public  and  interested  critics  before  the  Board  acts  upon  it. 
For  that  task,  formal  rule  making  on  notice  seems  indispensable. 

D.  C omrryu/nication  from  Board  to  Banr 

Beyond  the  problem  of  how  the  Board  informs  itself  in  order  to 
reach  its  own  decisions  is  the  problem  of  how  the  Board  informs  the 
labor  bar  of  the  meaning  of  its  decisions  once  they  are  made.  An  agency 
like  the  NLRB,  which  has  the  authority  to  interpret  the  law,  also  has 
the  obligation  to  communicate  the  law's  requirements  in  such  a  way 
as  to  maximize  ready  understanding,  and  hence  observance,  of  them. 

I  developed  a  questionnaire  to  ascertain  (among  other  things)  the 
extent  to  which  labor  lawyers  obtain  accurate  information  about  devel- 
opments in  labor  law  and  feel  adequate  to  their  counseling  tasks.  I  first 
interviewed  eight  labor  law  specialists  (four  representing  management 
and  four,  unions)  in  different  cities  and  pre-tested  the  questionnaire. 
Then  I  mailed  tlie  questionnaire  to  almost  one-tenth  the  membership 
of  the  American  Bar  Association's  Section  on  Labor  Relations  Law. 
About  2.5%  responded.^^  Of  the  respondents,  17%  represent  unions 
and  80%  serve  management  (either  in  private  practice  or  as  house 
counFel).  The  other  respondents  either  represent  both,  hold  public 
office,  or  arbitrate. 

Management  respondents  generally  spend  less  than  half  their  labor 
relations  working  hours  on  matters  involving  the  National  Labor  Rela- 
tions Act,^^  but  more  than  half  of  the  union  lawyers  (a  very  small 
sample,  T  should  note)  devote  50  percent  of  their  labor  law  time  to 
this  subject  area.  The  remainder  of  their  time  is  consumed  bv  nctivities 
such  as  arbitration  work,  negotiations,  and  for  some,  considerable 
involvement  in  equal  opportunity  problems.  Except  for  a  handful, 

onnld  hf  Tiil!^l"«diii£r  for  tTip  reasons  n"t  forwnrrl  bv  Pok.  B"*-  PpUI  r'^spqroh  ponUI  pUflt 
irformntion  about  what  kinds  of  oommnnlcat'ons  rPEr'stpr  with  pmplovpps.  a  mnlor  nolnt 
of  flistiiitp  now  rppolverl  primarily  on  thp  basis  of  supnosltion.  In  a  wpll-ripslsrnpfl  siirrey, 
the  respondents  will  not  be  aware  of  thp  thrust  of  the  inoniry.  My  favorite  example  of 
Rood  rpseareh  design  is  that  of  siibiects  led  into  a  room  full  of  wires  and  a  wired  ehair 
in  whieh  they  were  to  be  seated.  The  subjects  were  told  that  there  was  some  electrleal 
trouble  and  that  when  It  was  untanslert  they  would  be  brought  back  to  be  tested.  They 
were  asked  to  wait  in  a  designated  place.  The  investigators  wanted  to  study  reactions  to 
stress.  The  real  test  took  place  in  the  "waiting"  room  unbeknownst  to  the  subjects. 

.15  -piip  respondents  were  assured  anonymity  and  most  used  the  plain  white  wrappers 
provided  for  mailing  their  replies,  a  factor  which  I  believe  enhances  the  candor  of  the 
answers.  In  addition  to  showing  whether  the  responding  attorney  represents  management 
or  unions,  other  characteristics  such  as  age,  length  of  labor  practice,  size  of  firm  or  staff, 
number  of  associates  specializing  in  labor  work,  and  name  of  city  were  obtained.  These 
vari.ibles  did  not  make  any  discernible  difference  in  the  responses  concerning  counseling 
and  ease  decision  reading  habits. The  kindness  and  sense  of  obligation  of  members  who 
replied  are  greatly  appreciated.  Even  greater  thanks  are  due  those  members,  Including 
members  of  the  Section  Council,  who  set  aside  generous  amounts  of  working  time  to 
pretest  the  questionnaire  and  discuss  the  problems  it  covered  with  me. 

The  totals  and  percentages  reriorted  in  the  text  include  questionnaires  answered  by 
those  interviewed  and  some  of  their  associates.  But  questionnaires  of  those  reporting  that 
labor  law  work  takes  less  than  25%  of  their  time  were  excluded.  Most  respondents  were 
inciuiied. 

While  the  questionnaire  may  not  conclusively  "prove"  my  argument  that  adjudicatory 
decision-making  is  an  inadequate  way  for  the  Board  to  communicate  to  the  bar,  the  re- 
sults at  least  suggest  such  a  conclusion. 

38  In  the  management  sample  of  65  only  one  respondent  reported  100%  of  his  time 
devoted  to  NLKA  matters;  one  reported  65%;  tive  60%  and  nine  50%;  and  the  rest 
reported  lower  percentages.  About  two-thirds  spend  a  third  or  less  (mostly  less)  of  their 
labor  relations  working  hours  on  NLKA  activities. 
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therefore,  labor  law  sj^ecialists  (particularly  those  representing  man- 
agement) must  be  informed  on  many  non-NLRA  areas  of  labor  rela- 
tions law  which  comprise  the  bulk  of  their  practice. 

A  considerable  amount  of  all  labor  relations  legal  work  involves 
counseling,  which  frequently  requires  the  provision  of  advice  on  very 
short  notice.  Respondents  indicate  that  much  advice  is  rendered  im- 
mediately and  that  many  problems  "require"  an  answer  within  the 
same  working  days.^^  The  questionnaire  also  asked : 

What  percentage  of  the  questions  on  which  you  counsel 
requires  advice  without  the  opportunity  for  research  which 
you  consider  sufficient  to  supply  advice  that  is  reliable  as  com- 
plete research  can  make  it  ? 

Note  that  the  respondent  must  make  his  own  assessment.  Almost  half 
(24  out  of  50)  of  the  management  attorneys  answering  this  question  be- 
lieved that  50%  or  more  of  their  advice  was  not  as  good  as  full  research 
could  make  it.^^  Only  a  very  few  (5)  were  completely  confident  of  the 
quality  of  their  counsel,  and  all  but  20%  (11  out  of  50)  had  misgivings 
about  20%  or  more  of  the  advice  given.  While  no  attempt  was  made 
to  break  down  this  response  by  subject  matter  on  which  counsel  was 
rendered,  answers  to  a  preceding  question  showed  that  counseling  on 
NLRA  matters  is  a  substantial  activity  among  this  group.  Of  the  nine 
union  lawyers  who  answered  this  question,  four  had  such  misgivings 
about  50%  or  more  of  their  counseling. 

In  earlier  interviews  with  both  management  and  union  practitioners 
who  devote  full  time  to  labor  law  (all  quite  successful  and  with  excel- 
lent reputations),  many  declared  that  they  were  under  the  gun  to 
supply  substantial  amounts  of  quick  advice  which  resulted  in  guess- 
work, not  simply  uncertainties.  Probably  the  misgivings  of  question- 
naire respondents  are  of  the  same  inport.  If  the  advice  sought  really 
was  required  within  the  time  limits  imposed  by  the  client,  it  appears  to 
be  impossible  to  supply  completely  reliable  legal  advice  in  the  actual 
conditions  of  labor  law  practice.  Although  the  questionnaire  responses 
(except  in  a  few  instances)  do  not  make  clear  the  areas  of  labor  practice 
where  the  basis  of  counseling  is  shakiest,  one  can  expect  that  counseling 
on  NLRA  matters  has  its  fair  share  of  dubiety — perhaps  more  than  in 
other  areas,^^  given  the  enormous  and  inexorable  flow  of  decisional 
material.*" 

The  question  then  becomes,  how  do  labor  lawyers  keep  themselves 
informed  about  the  law?  Questionnaire  responses  show  that  it  is  the 
rare  lawyer  who  reads  all  of  the  available  decisional  matter,  which  is 
itself  incomplete  because  the  labor  services  on  which  they  rely  do  not 
publish  the  full  text  of  Board  decisions  and  do  not  reproduce  Trial 

3' Ovpr  40^r  of  the  respondents  indicnterl  that  50%  or  more  of  the  advice  they  j?lve 
is  reonired  "immedintelv."  Almost  all  respondents  reported  that  between  5%  to  30%  of 
such  'counsel  must  he  rendered  within  the  same  working  day  as  the  request.  Where  the 
Ind'yidual's  responses  to  the  three  catesrories  ("immediately,"  "within  two  hours"  and 
"within  the  same  working  dav")  cumulated  to  more  than  100%,  the  answers  to  the 
less  inclusive  categories  were  "subtracted  from  the  more  inclusive :  where  this  did  not 
n^cur  the  responses  were  regarded  as  reporting  the  actual  percentage  for  each  category. 
This  means  that  much — perhaps  a  majority — of  counseling  must  be  done  with  opportunity 
for  no  or  only  limited  research.  ,„^^  .       ,,-,,  ^  ,  .  ,j.       ,, 

^f  One  lawyer  who  set  the  figure  at  100%  wrote  :  "I'm  not  kidding." 

39  Lacking'  similar  studies  for  other  specialists,  the  performance  of  labor  counselors 
cannot  be  assessed  on  a  comparative  basis.  However,  on  an  absolute  basis  the  labor 
supcinilsts'  assessment  of  their  own  performances,  surely  not  exaggerated  by  pride  in  favor 
of  inadeniTacv,  would  seem  to  necessitate  attempts  at  improvement. 

^0  In  thirty-four  years  the  Board  has  produced  over  170  volumes  of  decisions,  each  of 
some  1700  pages,  containing  several  hundred  decisions.  In  addition,  there  are  thousands 
of  court  decisions.  Each  week's  labor  service  reports  brings  at  least  dozens  of  both. 
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Examiner  Decisions.  About  one-third  of  all  respondents  (34  of  90) 
have  access  to  the  Daily  Labor  Reporter:  two-thirds  of  those  (23)  use 
it  daily ;  the  bulk  of  the  rest  use  it  "often"  or  sometimes."  Most  who 
answered  whether  they  skim  or  read  it,  answered  "skim."  Almost  all 
use  a  weekly  labor  service  (except  for  the  small  number  with  scanty 
total  labor  activity  who  were  not  included  in  these  tabulations) .  Prin- 
cipal reliance  for  "keeping  up"  seems  to  be  placed  upon  the  weekly 
summaries  of  new  developments  the  several  services  provide.  But  even 
these  are  not  read  or  even  skimmed  with  complete  regularity ;  quite  a 
few  practitioners  (about  40%)  skip  issues.  The  patterns  for  keeping 
abreast  of  court  opinions  on  the  NLRA  are  just  about  the  same  as 
those  for  keeping  informed  about  Board  decisions."  As  might  be  ex- 
pected, Supreme  Court  decisions  involving  the  NLRA  command  con- 
siderable, but  not  universal  or  complete,  attention.  Of  104  responses, 
64  indicated  that  all  Supreme  Court  decisions  involving  the  NLRA 
were  either  read  or,  in  a  minority  of  cases,  skimmed.  No  respondent 
wholly  overlooks  these  decisions,"-  but  when  the  Court  denies  certio- 
rari, few  go  back  to  the  court  of  appeals  opinion  to  refresh  their 

In  my  pre-questionnaire  interviews,  several  lawyers  expressed  the 
view  that  they  limit  their  reading  because  of  scarcity  of  time,  not  be- 
•cause  they  regard  the  omitted  material  as  irrelevant  to  their  tasks. 

« About  one-fourth  (26.7%)  read  or  skimmed  most  Board  decisions  as  reported  in  a 
weekly  servierwhile  34.6%  attended  to  "some."  Of  the  73  responses  that  differentiated 
brtween  reading  and  skimming  (quite  a  few  respondents  did  not  differentiate),  only  six 
cSred  that  they  read  all  such  reports,  and  another  15  skimmed  them.  About  equal  num; 
bl?s  report  reading  "most"  (11)  or  Some"  (10),  while  13  skim  "most"  and  17  skim  "some^' 

*2  Total  responses  exceed  the  number  of  respondents  because  of  multiple  answers  ;  some 
Indicated  combinations  such  as  "skimmed  most"  and  "read  some."  The  answers  were 
distributed  as  follows  : 


Number 

Percent 

Number 

Percent 

Responses: 

All.  — 

Most 

Some..- 

None. 

64 

28 

12 

0 

61.54 
26.92 
11.53 
0 

Responses  differentiating 
between  reading  and 
skimming: 
All: 

Read. 

Skim 

Total 

Most: 

Read. 

Skim 

Total 

Some: 

Read 

Skim 

Total... 

42 
12 

77.78 
22.22 

104 

Total 

54 

15 

7 

68.18 
31.81 

22 

6 
3 

66.67 
33.33 

9 

Responses: 
All                

7 

7.52 
11.83 
47.31 
33.33 

Responses  differentiating 
between  reading  and 
skimming: 
All: 

Read 

Skim 

Total 

Most: 

Read.. 

Skim 

Total 

Some: 

Read... 

Skim. 

Total 

1 

2 

Most                    

11 

Some.. 

None 

44 
31 

33.33 

66.66 

93 

Total... 

3 

3 
3 

50.00 
50.00 

6 

8 
20 

28.57 
71.43 

28 
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Sonic  iindonbtedly  make  decisions  based  upon  clearly  understood 
priorities,  but  most  indicated  that  they  read  Board  and  court  decisions 
concerning  the  NLEA  whenever  they  have  time  left  over  from  other 
non-deferrable  work.  Several  indicated  that  when  their  backlog  of 
unread  reporters  gets  too  large,  they  forget  that  batch  and  start  with 
the  current  reporter,  hoping,  vainly  as  it  turns  out,  to  do  a  better  job 
of  keeping  up  thereafter."  Of  course,  some  can  consult  partners  and 
other  associates,  but  the  respondents'  lack  of  confidence  in  their  coun- 
seling indicates  that  this  does  not  fill  the  preparedness  gap. 

All  in  all,  these  activities  constitute  a  valiant  effort  at  "keeping  up" 
which  nonetheless  indicates  tluit  labor  practitioners  can  be  aware  at 
any  moment  of  only  a  fraction  of  the  decisional  material  and  commen- 
tary available.'*'^  The  considerable  misgivings  expressed  over  the  relia- 
bility of  tlieir  advice  suggest  that  the  level  of  preparation  on  NLRB 
matters  is  not  equal  to  lawyers'  needs — or  at  least  the  needs  of  those 
counseled.  Put  another  way,  the  unrefined  case  flow  is  unmanageable."^ 

It  is  desirable  that  labor  specialists  be  more  fully  informed  about  au- 
thoritative interpretations  of  the  Act.  A  major  way  of  accomj^lishing 
that  end  would  be  to  put  such  material  in  a  form  that  can  be  digested 
and  mastered  by  practitioners  in  the  time  they  actually  have  available 
for  the  task.  If  the  Board's  purposes  are  to  be  served  and  if  those  gov- 
erned by  tlie  Act  are  to  liave  a  lietter  chance  of  avoiding  conflicts  with 
it,  a  hotter  method  of  communicating  what  the  Act  means  should  be 
devised.  Eule  making  may  provide  a  major  means  of  improvement. 

Jouiiial  Number  Percent 

Harvard 

Yalp 

Michigan 

Columhia 

California 

Own  seliool's _ 

lu  State 

other 

Note. — Tlio  Labor  Law  Journal  pots  some  nsc  from  59  (61 .45  percent)  of  tlie  respondents;  of  those  indicat 
ing  (43).  27  read  it  and  the  other  16  skim.  Tlie  Moufhln  Labor  Review  received  some  attention  from  30  of  the 
96  (31  percent)  respondents.  The  Inelustrial  eind  Labor  RcUitinna  Review,  respondents  report,  is  used  in  some 
fashion  liy  22  (22.01  perceiU)  and  Ineluatrial  R(lalion«  by  11  (11.45  percent).  Annual  reports  of  the  American 
Bar  Association  Section  cf  Labor  Relations  Law.  which  summarize  tlie  preceding  year's  develoiiments  in 
several  areas,  including  Board  and  court  decisions  under  the  NLR  A,  receive  the  attention  of  73  respondents 
(76.04  percent).  Tliese  publications  are  now  pulilished  in  August  and  cover  up  to  the  preceding  spring.  Of 
'■ourse.  association  meniiiers  are  more  lilcely  than  iionnieml)ers  to  use  section  materials. 


53 

55.20 

30 

31.25 

21 

21.87 

18 

18.75 

9 

9.37 

32 

33.33 

28 

29. 16 

13 

13.54 

••*  Only  a  minority  of  respondents  ans\\cred  the  qnestious  indicatiujr  the  time  lapse  since 
they  Inst  read  the  weekly  service  issue  of  Board  decisions.  Most  of  them  were  reasonably 
current.  However,  interviewees  report  the  phenomenon  described  in  the  text.  And  in  several 
oral  presentations  of  the  sub.ieet.  this  description  has  been  met  with  lanshs  of  recognition 
followed  by  cocktail  party  confirmation  that  that's  the  wa.v  it  is.  Indeed,  a  stack  of  unread 
weekly  service  reports  is  an  almost  standard  feature  of  the  lalior  lawyer's  office. 

^'' Law  reviews  do  not  seem  a  ma.ior  source  of  information  to  management  practitioners 
about  NLKA  matters.  The  Labor  Law  -Journeil  and  the  ABA  Labor  Section's  publications 
get  a  fair  amount  of  attention.  Practitioners  seem  to  favor  a  law  review  in  tlieir  own  state 
or  region  although  neither  the  contents  pertaining  to  the  NLRA  nor  the  law  depend  upon 
geography. 

Of  the  00  respondents  the  following  indicated  some  use  (most  did  not  indicate  frequency 
or  the  nature)  of  the  designated  law  reviews. 

•'"Even  when  their  is  time  for  research.,  tlie  job  can  i)0  formidable  and  full  of  uncertalnt.v. 
See.  for  example,  the  comments  of  Professor  Shapiro,  who  is  not  readily  daunted  li.v  research 
tasks,  flhapiro's  Choice,  ftuprei  note  ?.,  at  040—41. 
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III.     THE   COMPAKATIVE  UTILITY  OF  ADJUDICATION  AND  RULE  MAKING  IN 

NLRB  POLICY  FOKJMULATION  *'' 

A.  The  Vtility  and  Limits  of  Adjudication 

Adiiidication  '^^  provides  an  incentive  to  ])ai'ties  to  a  dispnte  to  make 
as  full  a  presentation  as  possible  of  the  evidence  and  arguments  in  de- 
fense of  their  interests.  From  the  clash  of  adversary  interests,  the 
decision  maker  is  supposed  to  become  fully  informed.  Narrow  concrete 
issues  are  posed  and  thoroughly  explored;  determination  of  issues 
beyond  those  absolutel}'  necessary  for  resolution  of  the  immediate  dis- 
pute is  avoided. 

How  helpful  are  these  several  attributes  of  the  adjudicative  process 
in  the  formulation  of  policy  which  will  be  applied  to  future  parties 
similarly  situated  and  which  must  fit  the  realities  of  labor-manage- 
ment relations  ? 

The  case-by-case  approach,  of  course,  enables  the  agency  to  consider 
issues  with  care,  exploring  and  testing  each  piece  of  new  ground  before 
it  proceeds.  It  also  permits  adjustments  and  refinements  as  criticism 
and  experience  recommend.  But  the  method  is  largely  haphazard."*" 
Issues  do  not  arise  in  any  logical  ordei-  and  the  information  provided 
may  come  in  bits  and  pieces  that  do  not  make  the  same  sense  as  when 
found  in  the  whole.^°  Under  these  circumstances,  individual  litigants 
can  hardly  be  expected  to  be  aware  of  the  larger  questions  at  issue, 
nor  to  be  able  to  muster  the  data  necessary  for  their  full  exploration 
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^'  No  purpose  would  be  served  in  replowing  the  frromid  so  expertly  tilled  by  Professor 
David  Shapiro,  Shcipiro's  Choice,  snpra  note  3,  or  Professor  Cornelius  Peck,  Peck's  Atrophij, 
supra  note  3.  This  section  summarizes  tlie  salient  points  of  their  excellent  articles  and  adds 
some  observations  of  my  own  ;  however,  on  one  major  point — developed  in  IV  below — 1  do 
differ  with  Professor  Shapiro. 

The  discussion  in  this  section  is  of  rule  making  under  the  Administrative  Procedure  Act, 
5  U.S.C.  §  533  (Supp.  IV  1969)  [hereinafter  often  referred  to  as  APA  ;  all  later  citations  to 
the  Code  refer  to  the  1969  supplement].  Its  principal  characteristics  are  :  agency  announce- 
ment, in  the  Federal  Register,  of  proposed  rule  making  stating  the  substance  or  text  of  the 
rule  to  be  considered  ;  opportunity,  on  notice  published  in  the  Federal  Register,  to  all  who 
desire  to  do  so.  to  submit  comments  on  the  proposal ;  agency  statement  of  the  rule 
and  its  justiflcation  ;  publication  in  the  Federal  Register  of  the  authoritative  text  in  a 
systematic  fashion. 

Adjudication,  in  tliis  text,  does  not  always  mean  APA  adjudication,  because  representa- 
tion cases  are  exempt  from  APA  adjudication  requirements.  However,  unfair  labor  practice 
procedures  must  conform  to  tliese  requirements.  What  is  meant  by  adjudication  is  a  formal 
hearing  on  notice  to  named  parties  of  the  matter  to  be  determined,  with  a  decision  to  be 
made  based  upon  the  hearing  record  and  served  upon  the  parties  whose  conduct  or  status  is 
affected  by  it. 

■i^Althougli  both  representation  and  unfair  labor  practice  proceedings  depart  from  the 
civil  court  adjudicatory  model  {e.g.,  administrative  ofEcials  decide,  in  the  first  instance, 
whetiier  formal  hearings  are  in  order  :  the  General  Counsel  controls  the  main  presentation 
of  an  unfair  labor  practice  case  against  the  respondent),  the  essentials  of  adjudication  as 
already  defined,  supra  note  47,  are  present.  In  the  NLRB  versions,  adjudication  gives  greater 
protection  to  respondents  than  to  those  who  seek  to  initiate  proceedings,  whose  interests 
may  be  disposed  of  by  informal  decision.  But,  once  at  the  liearing  stage,  they  too  get  their 
say. 

*»  In  the  case  of  the  NLRB,  a  measure  of  control  is  exercised  by  the  General  Counsel  who 
has  wide  discretion  in  deciding  which  unfair  labor  practice  cases  to  process  formally.  This 
kind  of  supervision  is  al)sent  from  the  representation  area.  In  both  he  cannot  control  the 
order  in  whicli  cases  are  filed. 

=°  Professor  Puller  calls  tlie  solution  to  such  a  problem  a  "polycentric  task,"  that  is,  one 
in  which  the  parts  of  the  wliole  are  so  interrelated  tliat  any  decision  on  one  part  affects  all 
the  others  ;  hence  all  must  bo  decided  in  concert.  Fuller,  Adjudication  and  the  Rule  of  Law, 
in  R.  F.\LK  &  S.  Mendlovitz  (ed.),  3  The  Strategy  of  Would  Order  440,  442-43  (1966), 
reprinted  from  1900  PROCEEDI^'GS  of  the  Ajierican   Society  on  International  Law  1. 

^1  W.  Gellhorn  &  C.  By.se.  Ad.ministrative  Law  725-26  (4th  ed.,  1960)  makes  the  same 
point  very  incisively.  Some  parties  are  non-expert  counsel,  and  the  proceedings  prolial)ly 
su  tfer. 
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We  have  been  conditioned  to  the  view  that  case-by-case  development 
guards  against  premature  generalization,^-  but  there  is  at  least  an 
equal  and  opposite  danger  of  excessive  particularization.  A  distorted 
emphasis  upon  the  dominant  factors  in  particular  cases  which  have 
been  decided  tends  to  stunt  the  growth  of  balanced  and  flexible  doc- 
trine. It  is  a  fact  of  legal  life  that  when  confronted  by  a  problem  in 
which  the  law  is  uncertain,  counsel  will  attempt  to  bring  his  case 
(through  his  client's  actions  or  his  own  arguments)  within  the  confines 
of  what  little  doctrine  there  is.  This  tactical  approach  means  that 
instead  of  confronting  and  expanding  panorama  of  industrial  experi- 
ence as  it  receives  more  cases  involving  an  emerging  problem,  the 
Board  often  confronts  a  steady  stream  of  lawyers  who  seek  to  persuade 
it  that  what  has  happened  is  governed  by  the  Board's  smidgen  of 
doctrine.  Such  a  process  offers  limited  enlightenment  on  industrial 
change.  Undoubtedly,  the  case-by-case  method  presents  some  advan- 
ages,  but  one  must  question  whether  it  aliaays  is  the  hest  method  for 
policy  formulation,  as  the  Board  insists. 

At  least  one  commentator  has  defended  the  utility  of  adjudication 
in  establishing  clear  standards  of  general  applicability  in  the  area  of 
labor  relations.  '^Vllile  advocating  greater  use  of  the  rule  making- 
power.  Judge  Friendly  lauded  the  NLRB's  achievement  in  enunciat- 
ing broad  standards  through  adjudication.^^  It  should  be  observed, 
however,  that  he  comes  to  Board  decisions  as  an  appellate  judge  who 
tends  to  see  the  Board's  products  at  or  near  their  best,  thanks  to  the 
advocacy  of  the  General  Counsel's  excellent  appellate  section.  Fur- 
thermore, he  can  generally  take  whatever  time  is  required  to  make 
sense  where  subtlety  often  outweighs  directness.  Quite  apart  from  his 
larified  vantage  point,  however.  Judge  Friendly's  examples  raise  a 
question  whether  the  Board's  performance  is  as  good  as  he  says  it  is. 
He  applauds  the  early  cases,  for  example,  which  declared  the  basic 
NLRB  rules  concerning  organizational  activity  on  company  prop- 
erty.5'  The  former  is  a  rather  curious  example  since  the  Peyton  Pack- 
ing rule  was  so  incomplete  and  since,  after  its  initial  Supreme  Court 
approval  in  Repuhlic  Aviation,^^  attempts  to  build  upon  it  were 
bludgeoned  by  the  court.^*'  Indeed,  practically  every  major  Board 
decision  in  tliis  line  failed  to  extend  or  elaborate  the  original  rules 
concerning  organizational  activity  on  company  property.  While  there 
is  no  guarantee  that  rule  making  would  have  done  better,  the  case-by- 
case  approach  can  hardly  offer  a  poorer  advertisement. 

°"  I  doubt  that  the  arguments  can  be  more  skillfully  or  elegantly  put  than  in  A.  Bickel, 
The  Least  Dangerous  Branch  169-183  (1902).  While  there  is  much  to  be  said  for 
the  "'simmering"  process  he  advocates  one  looks  mostly  in  vain  for  Board  decisions  that 
finally  yield  the  "enduring  solution"  to  which  the  '•simmering"  is  the  advertised  prelude. 
I(J.  at  176.  Indeed,  I  suggest,  enduring  solutions  simply  are  not  to  be  had  in  a  society 
as  dynamic  as  ours.  The  problems,  or  at  least  their  manifestations,  change  too  rapidly 
for  the  case-by-case  process  to  keep  pace.  Rather,  the  method  may  institutionalize  a 
state  of  permanent  indecision.  Usually  we  must  determine  policy  on  what  v\e  know  at 
the  time  a  decision  is  required  ;  even  if  that  knowledge  is  incomplete,  it  ought  to  be  as 
full  as  systematic  inquiry  can  make  it. 

M  FuiENDLY's  Agencies,  supra  note  3.  at  36-r)2. 

"^  E.g..  Peyton  Tacking  Co..  49  N.L.R.B.  S2S  (1943). 

s=  Republic  Aviation  Corp.  v.  NLRB.  324  U.S.  793  (194.5'). 

-8  Notably,  in  the  order  of  disapproval,  NLRB  v.  Babcock  .&  Wilcox  Co..  3.-1  U.S. 
10.->  (19.->6)  ;  NLRB  v.  United  Steelworkers  of  America,  3.57  U.S.  3.57  (19.5S)  :  JNIav  Dept 
Stores  Co.  V.  NLRB.  316  F.2d  797  (6th  Cir.  1963).  The  cases  are  reviewed  and  ahalvzed 
in  Gould,  The  Question  of  Union  Activity  on  Compani/  Property,  18  Vand.  L.  Rev.  73 
(1964),  and  Bok,  supra  note  34  ;  and  for  special  attention  to  the  earlier  cases,  see  Ilanlev, 
Union  Orgnnizaiion  on  Company  Proprrtij,  47  Geo.  L..r.  266   (19.5S). 
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B.  The  Utility  and  Limits  of  Rule  Making — 1.  Advantages 

Both  the  Administrative  Law  and  Labor  Sections  of  the  American 
Bar  Association  have  urged  rule  making  upon  the  Board,"'  as  have 
Judge  Friendly,  Professors  Davis  ^^  and  Peck^"  and  some  other 
academics.°° 

The  principal  advantage  of  rule  making  is  that  it  provides  a  clear 
articulation  of  broad  agency  policy.  By  contrast,  the  entire  array  of 
the  Board's  adjudicatory  decisions  on  a  subject  often  gives  a  diffuse, 
overly  subtle  mosaic  of  current  NLRB  doctrine.  Rule  making  confronts 
the  agency  with  the  immediate  necessity  of  declaring  its  policy  in  full. 
Of  course,  a  regulation  can  be  as  airtight  as  Swiss  cheese  if  it  is  riddled 
with  terminology  like  "reasonable,"  "where  appropriate,"  or  "under 
all  the  circumstances";  on  the  other  hand,  it  is  asking  a  gi'oat  deal  of 
the  Board  to  be  decisive  where  Congress  could  not  make  up  its  mind. 
In  short,  even  if  we  cannot  expect  perfection,  rule  making  procedures 
may  exert  some  salutory  pressures  toward  clarification. 

Clearly  enunciated  and  properly  draAvn  rules  should  reduce  litiga- 
tion °^  by  authoritatively  advising  the  regulated  what  may,  must,  or 
must  not  be  done.  The  Administrative  Procedure  Act  requires  that  the 
agency  publish  its  rules  *'-  and  make  them  readily  available  to  all  who 
are  affected  by  them.*'^  The  huge  NLRB  staff'  also  must  know  what 
Board  policy  is;  their  performance  in  informal  case  handling  would 
be  improved  if  they  could  be  more  readily  certain  of  their  agency  rules. 
Rule  making  provides  the  agency  with  the  opportunity  to  initiate 
changes  in  its  own  doctrine,  whereas  adjudication  leaves  this  initia- 
tive to  the  few  private  parties  who  have  the  resources,  the  hardheaded- 
ness,  or  the  innocence  of  persevere  in  the  litigation  process. 

The  procedures  of  rule  making  have  broad  utility.  In  the  first  in- 
stance, the  agency  must  give  notice  that  it  is  contemplating  rule  making 
and  declare  the  proposed  rule  or  state  its  substance  or  subject  matter. 
This  notice,  carried  l\y  specialized  publications  to  those  who  arc  poten- 
tially affected,  sets  iii  motioii  the  process  of  private  groups  who  will 

■'"  liulot'<!.  ill  1904  thi>  House  of  DelctTMtes  nt  the  instance  of  tlie  Administrative  Law 
Section  so  resolved.  IG  Admin.  L.  Rev.  77  (1964). 

Tlic  Labor  Section  in  19r)S  prompted  the  Mouse  of  Delegates  to  resolve  to  urge  the 
r.onrd  to  "reconsider'  its  views  on  rule  making  in  r<'Kard  to  .iiirisdictional  and  contract 
1  ar  qr.estions.  42  LAn.  Rel.  Rep.  ."ilM  n9."iS). 

■"''^  Davis  Treatise,  nuprn  note  3,  §  O.i:!  (IOC")  Pocket  Part.). 

,-0  Pcck'x  Atro/ilni.  xupra  note  '^. 

""]•:.(/.,  Professor  Sl.apiro  states  his  belief  that  "there  are  instances  in  which  the  sn- 
ix'riorit.v  of  the  rule  making'  loute  seems  iilain."  I^haitiro's   Clioire,  siipin   note  S.  at  942. 

''''■  Coiieern  over  case  load  is  not  limited  to  the  agencies  but  extends  to  the  Federal 
conrts  of  aiipeals.  In  a  recent  two  .vear  iieriod.  apiieals  involving  administi'ative  agencies 
conrributed  some  2():^.9  cases  of  the  l.".OS<i  total.  NLRB  cases  accounted  for  an  nn- 
beljevalile  1207  cases  (a  number  about  eriual  to  half  the  eases  decided  b.v  the  P.oard 
members  in  the  same  jieriod).  Carrington.  Croirdetl  Dockets  niid  tJie  Courts  of  Appeals: 
Tlic  Thrent  to  the  Function  of  Rerieir  am!  the  National  Lair.  .«12  Hakv.  L.  Rev.  542. 
."i4ri  ('19(i9).  P.ut  the  courts  of  appeals  decide  them  at  a  decidedl.v  slower  rate:  244  in 
fiscal  year  1907.  :"2  NLRP  An.v.  Rep.  22.'")  (19r>.S).  While  Prof.  Carrington  understandably 
concentrates  his  analysis  and  jiroposals  uiion  rationalizing  court  organization  to  liandle 
th(>  case  flow,  (here  is  a  good  deal  to  l^e  said  for  contraceptive  efforts  at  tlie  agency  stage 
to  lu-event  overproduction  of  cases.  Rules  capable  of  resolving  key  issues  in  large  numbers 
of  jtotential  cases  might  ])erform  that  function. 

"'Note.  The  Federal  Reqister  and  the  Code  o/  Federal  Regulations — A  Reappraisal, 
SO  IlAUV.  L.  Rev.  4^9  (19(i«;i. 

"■■The  Federal  Register  is  not  breakfast-time  reading  for  the  American  public  nor 
even  those  with  substantial  interests  affected  by  federal  agency  regulation.  Lawyers  and 
clients  do  not  scan  it  to  ferret  out  nev,-  I'egulations  of  interest  to  them.  Rather,  like  the 
statutes  at  large,  and  session  laws,  it  (along  with  the  iiei-manent  version,  the  Code  of 
Federal  Rroulations)  is  the  official  and  authoritative  version  and  record  of  agency  reg- 
ulations. In  turn  thes(>  are  disseminated  to  flie  interested  public  through  s)iecialize<l, 
usable  servic<'s  and  .ionrnals  which  organize,  publicize,  and  jirovide  the  gist,  and  some- 
times the  corpus  of  the  agency  rule. 
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seek  to  advaiice  their  own  policy  by  mobilizing  their  sources  of  in- 
formation and  experience  and  jnaking-  them  available  to  the  agency. 
In  a  rule  making  procedure,  the  Board  can  call  upon  the  talents  of 
many  parties  and  lawyers ;  in  adjudication  it  rarely  hears  others  than 
the  immediate  parties  to  the  case.  While  many  submissions  may  seem 
to  duplicate  or  overlap,  each  will  give  the  Board  some  idea  of  the  extent 
and  nature  of  the  industrial  sectors  which  would  be  alfected  by  the 
proposed  rule,  and  the  variety  of  views  expressed  will  tell  the  Board 
about  possible  complexities  in  the  rule  as  well  as  its  interrelationship 
with  other  rules.  In  rule  making,  all  potentiall}'  alfected  have  the  op- 
portunity to  shape  the  initial  decision  l)efore  the  agency  attitude 
hardens,  wliereas  adjudication  often  burdens  non-parties  with  per- 
suading the  agency  to  overrule  or  modify  a  precedent. 

If  the  agency  affords  itself  the  opportunity,  the  contemplated  rule 
itself  can  be  the  subject  of  critical  comment.  Agencies  should  not  be 
content  with  merely  general  questions.  With  the  possible  exception  of 
a  case  which  must  be  decided  immediately,  public  discussion  of  the 
actual  language  of  a  rule  before  it  is  promulgated  is  alwaj^s  desirable, 
even  if  more  than  one  submission  must  be  made  to  the  affected  public. 
DivSsection  and  comment  by  interested  parties  can  focus  remedial  at- 
tention upon  provisions  whose  impact  may  not  be  fully  api)reciated  by 
the  agency.  Such  a  procedure  can  avoid  a  full  generation  of  litigation 
over  ambiguities  and  inconsistencies. 

How  Board  members  allocate  their  time  and  talents  is  a  major  prob- 
lem in  the  administrative  process.  Eule  making  would  require  them  to 
focus  upon  a  comparatively  few  major  policy  issues  rather  than  spread 
their  attention  thinly  over  hundreds  of  litigated  cases.  Although  the 
essence  of  their  talent  is  their  informed  judgment,  it  cannot  reasonably 
be  brought  to  bear  on  each  (nor  perha])S  any)  of  the  1200  contested 
cases  they  uormall}^  decide  each  pear.  When  a  major  case  comes  before 
the  the  Board,  its  members  often  show  a  tendency  to  fasten  onto  pecu- 
liarities of  the  case  in  order  to  justify  a  new  departure.  This  ]nits  fuzz 
on  the  "rule"  which  the  industrial  community  needs  to  guide  its 
actions.  The  synthesizing  talents  of  the  Board  members  and  their  staffs, 
tlierefore,  would  seem  best  concentrated  upon  major  ]iolicy — explicity 
considered  as  such  and  from  which  they  cannot  hide  in  the  thicket  of 
case  peculiarities. 

Tlie  question  of  uniform  treatment  should  be  considered  briefly.  As 
Professor  Shapiro  points  out,®*  rule  making  tends  to  uniform  treat- 
ment Avhile  adjudication  may  result  in  unequal  treatment  due  to  unra- 
tionalized  fact  distinctions.  I  would  observe,  however,  that  the  rigors 
of  rule  making  uniformity  can  be  ameliorated  by  interpretation  in 
adjudication,  while  the  mere  existence  of  a  rule  will  forestall  many 
potential  cases  or  provide  tlie  basis  for  summary  disposition  of  many 
otliers.  Professor  Shapiro  also  argues  that  potentially  affected  parties 
would  more  readily  contest  rules  to  which  no  immediate  risk  attaches 
rather  than  go  to  litigation  in  a  concrete  case  with  the  potentiality  of 
and  adverse 'order.*^3  Even  if  this  were  so,  and  I  am  not  persuaded  that 
it  is.  such  challenges  need  not  result  in  any  net  delay,  since  both  the 
agency  and  the  public  can  find  out  early  rather  than  late  the  validity 
of  the  agency's  doctrine. 

**  Shapiro'n  Clioice,  nuijra  note  •),  at  '.y.\'i. 
'^  Id.  nt941. 
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Moreover,  I  would  add,  quite  a  few  employers,  employees,  and  insur- 
<^ent  unions  are  represented  by  counsel  lacking  experience  in  the  field. 
They  require  means  for  ready  orientation  in  a  field  that  lacks  a  com- 
prehensive, up-to-date  treatise  (it  is  widely  considered  to  be  impos- 
sible to  produce  such  a  treatise)  if  they,  adverse  parties,  and  the 
agency  are  not  to  waste  a  lot  of  time,  energy,  and  resources. 

One  policy  area  in  which  rule  making  is  particularlj^  important — 
since  cease  and  desist  orders  after  the  commission  of  unlawful  acts 
often  are  ineffective — is  the  area  of  afHrmative  duties.  JNIany  agencies, 
especially  those  endowed  with  licensing  power,  mandate  affirmative 
actions  by  the  regulated.  An  agency  like  the  NLRB,  however,  thinks 
and  acts  primarily  in  terms  of  interpreting  its  statute  to  define  im- 
proper activity  or  to  provide  authoritative  answers  to  disputes  between 
parties  {e.g.^  what  is  an  appropriate  unit  for  bargaining).  On  the 
isolated  occasions  when  the  Board  has  attempted  in  adjudicatory 
proceedings  to  lay  down  requirements  of  affirmative  conduct,  it  has 
failed  badly.^'' 

Unfair  labor  practices  proceedings  have  proven  of  doubtful  value 
in  discouraging  the  commission  of  unfair  labor  practices  and  undesira- 
ble representation  election  campaign  conduct.  Some  informed  ob- 
servers believe  that  some  major  abuses  to  which  the  statute  was 
directed  have  never  been  seriously  dented,  let  alone  stojiped.  The 
closed  shop  allegedly  persists  in  effect  in  several  industries.*'^  Em- 
ployers discriminate  against  union  adherents  with  relative  impunity, 
hardly  deterred  by  the  prospect  of  back  pay  orders  in  a  near  full 
employment,  high  profit  economy.  ISIuch  bargaining  is  /?r<9  forma. 

Perhaps  these,  and  other  chronic  illegalities  cannot  be  eradicated 
or  even  substantially  reduced  by  the  Board  no  matter  what  it  does. 
However,  rules  prescribing  affirmative  conduct  may  contribute  to 
amelioration  where  the  old  individual  case  formula  has  failed  to 
produce  notable  improvement.  Professor  Peck  stated  what  many  of  us 
already  believed  to  be  the  proper  approach  to  minimizing  the  po- 
tentiality for  discrimination  in  hiring  halls  :  a  rule  making  investiga- 
tory hearing  culminating  in  rules  setting  standards  to  insure  fair 
treatment  of  all  applicants  for  employment.  The  rules  that  emerge 
could  hardly  help  but  be  more  realistic  than  those  the  Board  con- 
cocted in  camera  and  they  probably  would  be  enforceable."^ 

INIany  of  the  comparative  advantages  of  rule  making  rather  than 
adjudication  as  a  means  of  policy  making  assume  that  the  Board 
will  utilize  the  rule  making  proceclure  effectively.  If  the  Board  holds 
a  rule  making  hearing,  for  example,  but  does  not  carefully  study  the 
views  of  those  who  contribute  them,  the  advantage  of  a  variety  of 
viewpoints  is  nullified.  Similarly,  if  the  Board  does  not  use  rule  mak- 
ing aggressively  to  reduce  some  of  the  sources  of  litigation,  the  con- 
tinuing demancls  of  heavy  litigation  will  prevent  the  Board  from  con- 
centrating on  major  policy.  The  settled  habits  of  union  and  manage- 
ment advocates,  the  comparativelj^  weak  demand  for  rule  making,  and 
most  importantly,  the  almost  undeviating  rejection  of  rule  making  by 
all  members  of  the  Board  during  its  thirty-four  years  of  operation 

'^E.g.,  Local  357,  Int  1  Bhd.  of  Teamsters  v.  NLRB.  305  U.S.  607    (1901). 

"■/See  J.  GoLiiBKiuj,  Tun  Maritime  Story  (1958)  ;  W.  IIabeu  &,  H.  Leyin.son,  Labou 
Relations  and  Productivity  in  the  Building  Trades  (1950). 

"■^Per/c'-v  Airoi)lnj,  .supra  note  3,  at  740-51.  One  court  of  appeals  suggested  the  pos- 
sible utility  of  rule  makiiig  in  the  hirinc;  liall  situation.  NLRB  v.  E  &  B  Brewing  Co., 
270  F.2d  594,  598  (Gth  Cir.  1960) . 
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make  the  potential  effectiveness  of  a  new  ax^proach  subject  to  some 
doubt. 

2.  lioard  Ohjecflons  Sfafed  and  Assessed 

The  Board  has  criticized  rule  making  as  a  "cumbersome  process  of 
amending  substantive  rules  that  necessarily  impedes  the  law's  ability 
to  respond  quickly  and  accurately  to  changing  industrial  practices."  ^^ 
As  compared  with  both  representation  and  unfair  labor  practices, 
however,  formal  rule  making  does  not  appear  to  be  unduly  "cumber- 
some." All  three  processes  require  preliminary  staff  investigation, 
notice  to  parties,  a  hearing  for  the  submission  of  evidence  and  an 
opportunity  for  argTmient.  Adjudicatory  proceedings,  moreover,  are 
not  very  different:  while  rule  making  may  involve  botli  oral  and 
written  submissions  (often  only  the  latter),  written  briefs  must 
always  be  allowed  after  an  adjudicatory  hearing.  Routme  cases  aside, 
adjudication  procedures  consume  substantial  blocks  of  time.  In  Ex- 
ceIsiop,''°  for  example,  the  first  election  was  held  in  1963,  the  regional 
director  issued  his  report  in  January,  1964,  and  exceptions  were  filed 
soon  thereafter.  The  Board  did  not  formally  take  the  matter  in  hand 
mitil  Ai^ril  2,  1965,  when  it  ordered  oral  argument  for  May  20,  1965. 
Its  decision  issued  on  February  4, 1966,  after  nine  and  one  half  months 
gestation.  "Stately"  seems  the  kindest  term  to  characterize  the  pace 
of  such  adjudication.  Rule  making  could  hardly  be  less  "quick." 

Since  adjudication  and  rule  makmg  are  relatively  equal  in  time  con- 
sumption, the  crucial  question  in  comparing  the  two  is  which  tends 
to  induce  informal  disposition  of  cases  and  thus  cut  down  on  litigation. 
Board  actions  in  the  area  of  jurisdictional  criteria  and  contract  bar, 
although  normally  decided  in  "cases,"  liave  resulted  in  what  are  tanta- 
mount to  rules.  Experience  indicates  that  the  first  promulgation  of  the 
jurisdictional  criteria  reduced  litigation  on  this  issue.^^  On  the  other 
hand,  adjudications  which  do  not  develop  clear  criteria  but  stress 
doctrinal  subtlety  and  fasten  upon  fact  distinctions,  as  the  Board  cases 
so  often  do,  probably  encourage  litigation.  To  the  extent  that  certainty 
and  clarity  can  be  achieved  by  rules,  I  suggest  that  litigation  will  be 
discouraged  and  dismissal  and  settlement  by  the  Board  regional  staff 
greatly  facilitated. 

Board  members  and  other  high  NLRB  officials  apparently  do  not 
feel  that  clarity  is  a  problem  in  NLRB  doctrine  as  developed  through 
the  adjudicatory  process.  One  NLRB  regional  director  asserts  that  the 
bulk  of  the  agency's  cases  do  not  involve  difficult  legal  questions  so 
tliat  the  clarification  of  doctrine,  if  any,  achieved  by  rule  making 
Vv-ould  yield  little  advantage.  Like  many  other  senior  agency  officials, 
however,  this  director's  Board  experience  spans  most  of  his  profes- 
sional career,  every  day  of  which  has  been  devoted  largely  to  NLRA 
])roblems.  Even  the  most  expert  private  practitioner,  w^ho  must  deal 

°^  Evvin  Hearings,  supra  note  3,  at  1663.  For  a  fairly  full  authoritative  exposition  of 
the  Board  view  see  F.  McCulloch,  Procedures  Employed  hy  the  NLRB  in  Determining 
Policy.  1064  Proceedings,  A.B.A.  Section  (if  Administrative  Law,  reprinted  in  Ervin 
Hearings  at  1231. 

'"  Kx<-elsior  Underwe-ir.  Inc..  1.56  N.L.R.B.  1236  (IDOG). 

"1 1  am  not  aware  of  supporting  data  on  this  point  because  records  of  issues  raised 
In  proceedings,  other  than  the  sections  invoked  in  unfair  labor  practice  cases,  are  not 
published.  However,  as  an  attorney  in  a  Board  regional  office  at  the  time.  I  can  report 
that  the  publication  of  jurisdictional  criteria  eliminated  most  of  the  litigation  on  the 
subject,  which  frequently  had  precipitated  time  consuming  wrangling  and  proof.  There- 
after, the  issue  was  the  suliject  of  stiimlations  and  routine  fact  finding,  1)y  and  large. 
Pnl dished  lio.ird  decisions  thereafter  were  not  much  concerned  with  the  problem. 
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with  many  other  kinds  of  prol)]ems.  cannot  match  such  faniiliaiity. 
Xor  does  the  practitioner  command  tlie  resources  a\aila])le  to  regional 
directors.  Hence  the  familiarity  of  senior  administrative  officials  with 
Board  lore  may  lead  to  their  misperception  of  the  value  of  clarification 
and  codification  to  those  subject  to  the  laAv.  Legions  of  lesser  officials 
Avho  must  process  cases  do  not  have  the  experience  of  most  regional 
directors,  nor  are  they  generally  as  talented.  Tese  subordinate  officials, 
who  process  the  major  portion  of  the  Board's  work,  arguably  would 
perform  their  functions  more  adequately  and  rapidly  if  many  of  the 
Board's  fragmented  pieces  of  doctrine  squirreled  away  in  innumerable 
cases,  were  collected,  organized,  and  rationalized  in  rules.  Private 
parties  often  violate  the  law  or  press  spurious  positions  for  tactical 
purposes  {e.g.^  in  attempts  to  delay  union  recognition  or  to  force 
bargaining  concessions),  more  certain  and  speedier  disposition  of 
cases  by  subordinate  officials  would  reduce  the  advantages  of  such 
tactical  maneuvers. 

Quite  apart  from  the  asserted  clarity  of  adjudicated  doctrine,  Board 
officials  claim  that  the  issues  before  them  simply  do  not  lend  themselves 
to  rule  making.  Board  Chairman  McCulloch  for  example  argues  that 
aside  from  jurisdictional  criteria  and  contract  bar  rules,  little  else 
on  the  I^oard's  indigestible  menu  is  subject  to  rule  making.  He  asks : 
is  broad  rule  making  really  suited  to  the  multitude  of  variant  fact 
patterns  in  which  the  Board  must  determine  such  matters  as  (a)  the 
extent  and  the  limits  of  the  duty  to  bargain  in  good  faith,  for  in- 
stance in  reference  to  subcontracting,  plant  transfers  and  shut- 
downs: .  .  .  (c)  under  what  circumstances  employer  or  employer 
association  lockouts  do  not  trench  on  employees'  rights;  (d)  the 
degree  of  deference  to  be  accorded  arbitration  awards,  or  the  mere 
availability  of  a  grievance-arbitration  procedure:  (e)  nice  distinc- 
tions between  primary  and  secondary  union  conduct,  at  plants,  or 
separate  gates,  or  construction  sites,  or  roving  situses;  (f)  the  con- 
tent of  the  bargaining  representative's  duty  of  fair  representation 
and  the  consequences  of  its  violation;  (g)  the  limits  presumptively 
appropriate  for  employers"  no-solicitation  and  no-distribution 
rules;  (h)  the  thorny  question  of  alleged  representation  election 
misconduct,  or  co-called  "free-speech";  (i)  the  voting  rules  for 
economic  strikers;  (j)  the  correct  construction  of  new  statutory 
provisions  concerning  organizational  picketing;  hot-cargo  contracts 
and  secondary  hand-billing ;  etc.'^^ 

Some  of  these  may  defy  rule  making.  But  I  wonder.  Indeed,  the 
fi-equent  subtlety  and  confusion  of  the  case  decisions  crv  out  for  the 
harmonization  that  rule  making  could  provide.  But  the  Chairman  also 
declares : 

The  process  of  case-by-case  adjudication  over  the  past  29 
veai's  on  the  other  hand  has  achieved  a  clarification  of  stand- 
ards under  the  law  Avhich  some  forget.  If  you  will  consider  the 
scope  and  variety  of  the  provisions  of  our  Act,  it  is  surprising 
how  relatively  small  is  the  area  of  uncertainty.'^ 

One  would  suppose  that  much  of  this  vast  area  of  claimed  certainty 

■'-'  ^rfCiillooli.  fiui)tu  note  GO,  :it  1241. 
"  Id.  at  1242. 
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could  be  captured  in  intelligible  rules.  On  the  other  hand,  if  most 
Board  doctrines  cannot  be  reduced  to  cogent  organized  explication, 
the  adjudicatory  method  has  been  a  bust. 

The  Board's  characterization  of  the  rule  making  process  as  "inac- 
curate" is  unclear  in  itself.  Apparently  it  is  not  referring  to  accuracy 
in  terms  of  fitting  a  ruling  to  the  facts  of  an  individual  case.  But  if  the 
Board  is  to  react  "accurately  to  changing  industrial  practices,"  it 
should  have  before  it  as  complete  a  picture  about  the  nature  and  details 
of  the  problem  as  possible  rather  than  the  keyhole  view  afforded  by 
individual  cases. 

If  deciding  case  facts  against  such  a  large  panorama  is  what  the 
Board  means  by  "accuracy,"  the  amicus  device  does  not  provide  ade- 
quate additional  range  to  the  adjudicatory  method.  Any  limitation 
upon  participation  excludes  potentially  relevant  experience,  which  in 
an  economy  as  vast,  complex,  and  varied  as  ours,  should  be  known  as 
completely  as  possible  before  an  agency  promulgates  policy.  The  ad- 
versary system  depends  not  only  upon  rational  analysis  of  a  con- 
troversy, but  also  upon  information  and  arguments  which  may  well 
be  solely  within  the  knowledge  of  those  affected.  Similary,  a  rule 
making  requirement  assumes  that  litigants  in  individual  cases  do  not 
represent  the  full  range  of  possible  fact  situations  and  arguments  po- 
tentially involved  in  a  prospective  rule.  The  agency  consults,  or  is 
required  to  consult  with,  all  those  sufficiently  interested  to  present 
their  views.  Kence  the  exclusionary  aspect  of  the  Board's  amicus  pro- 
cedure (under  which  it  invites  a  few  eminent  non-parties  of  its  selec- 
tion to  participate  in  oral  argument  and  present  briefs  to  the  Board) 
may  result  in  failure  both  to  inform  the  Board  fully  and  to  provide 
those  with  substantial  interests  with  the  opportunity  to  affect  agency 
formulation  of  the  rule.  Rule  making  seems  a  more  hospitable  and 
appropriate  method  of  bringing  to  bear  the  enormous  accumulated 
experience  of  Board  regional  office  personnel;  its  very  variety  may 
prove  useful.  In  any  event,  this  invaluable  potential  resource  has  been 
largely  frittered  away — another  instance  of  the  cost  of  the  Board's 
attitude  that  is  essentially  a  court. 

A  very  different  objection  to  rule  making  is  that  is  provides  too 
easy  an  opportunity  for  rapid  and  radical  changes  of  policy.  Im- 
plicit in  this  view  are  two  false  assumptions:  first,  that  precedent 
operates  more  powerfully  in  the  adjudicatory  process  than  in  the 
essentially  legislative  process  of  rule  making-J^  and  second,  that  the 
adjudicatory  process  contains  a  built-in  lag  which  precludes  such  rapid 
policy  changes.  Those  familiar  with  legislatures  know  that  precedent  is 
a  powerful  force  in  facilitating  or  retarding  change,  and  is  often  in- 
voked both  in  aid  and  in  opposition  to  legislative  measures.''^  On  the 
other  hand,  the  power  of  precedent  in  agency  adjudicatory  proceedings 
cannot  forestall  policy  changes  resulting  from  major  political  changes. 
The  extensive  overruling  by  the  "Eisenhower  Board"  and  by  the 

■'^  But  see  Shapiro's  Choice,  supra  note  3.  at  946^7. 

'"For  example,  durin.!;  the  1957  Congressional  rlebates  on  that  year's  Civil  Rights 
Act.  the  nnfortunate  experiences  of  labor  organizations  at  the  hands  of  the  federal  ,iii- 
diciary  prior  to  the  Norris-Laguardia  Act  was  constantly  Invoked  in  opposition  to  the 
use  of  the  federal  courts'  civil  contempt  power  without  jury  trial  In  aid  of  civil  rights. 

As  one  who  participated  in  and  observed  that  legislative  struggle  as  a  Senatorial  aide, 
I  offer  the  conclusion  that  while  some  invoked  the  precedents  cynically,  others  were 
sincerely  disturbed  by  them.  The  net  effect  was  curtailment  of  the  "original  proposals  on 
court   contempt   power,   despite   majority   support   for  the   objectives   of   the   overall   bill. 

85-167— 74— pt.  2 89 
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"Kennedy-Johnson  Board"  of  their  predecessors'  doctrines  make  the 
point  ^«  If  new  Board  majorities  have  not  staged  policy  changing 
brgies,  they  certainly  have  gobbled  up  precedents  with  relish 

The  Board's  generally  conservative  attitude  toward  adjudication  can 
be  explained  in  part  by  its  politically  vulnerable  status.  While  other 
a^^cies  hive  received  some  attention  and  criticism  from  Congress 
aSd  the  bar,  the  NLEB  has  been  a  whipping  boy  without  rival,  since 

ft  constant^;  decides  the  controversies  of  P«-^;-f^^V?''?nl]Ip?On; 
ented  counsel,  expert  publicists,  and  important  political  allies.  One 
may  suimise  that  the  Board  has  reacted  by  adopting  the  mechanism 
least  subiect  to  attack-the  decision  of  individual  cases  on  tlie  nar- 
rowest possible  ground,  riveted  to  the  factual  peculiarities  of  the 
particular  proceeding,  and  often  heavily  dependent  upon  findings  of 
fact  supported  (in  Trial  Examiners'  Decisions)  by  almost  stream-of- 
cotcioSness  detail.  Eeview  of  such  decisions  P-P-lf  l-^^d^ii  a 
courts,  which,  although  not  uncritical,  have  sustained  the  Board  ma 
hio-h  proportion  of  cases.  Ironically,  rule  making  might  have  the  effect 
of" insulating  Board  decisions  even  more  effective  y  from  judicial 
scru  iny  and^econd-guessing.  On  the  other  haric  ,  the  Board  app^^^ 
ently  is  afraid  that  rule  making  decisions  would  be  rendered  without 
elaborate  fact-finding,  and  would  focus  explicitly  on  po  icy,  thus 
bringing  excessive  attention  from  Congress,  the  most  dangerous 
branch  to  bureaucrats."  Although  such  fears  are  understandable,  there 
is  no  reason  they  could  not  be  allayed  if  the  Board  were  g^™  adequate 
resources  to  accomplish  its  fact-finding  task.  Congress  will  have  to 
provide  funds  for  staff  to  do  the  job,  and  the  Board  will  have  to  cut 
down  the  time  it  devotes  to  adjudicatory  decisions.  It  is  about  tmie 
that  the  Board  be  put  on  a  par  with  other  agencies  and  be  effectively 
empowered  to  perform  and  commission  research  efforts  to  probe  the 
realities  of  the  labor-management  world.  The  fruits  of  such  endeavors^ 
of  course,  would  be  subjected  to  analysis  and  comment  m  the  rule  mak- 
ing proceedings  before  being  used  for  policy  making.  ,,„.-,,W 
mile  rejecting  rule  making  in  principle,  the  Board  is  not  entiiely 
f  ricrid  to  the  advantages  of  rule  making.  In  order  to  eliminate  a  sticky 
doclrinal  problem,  the  Board  has  on  occasion  resorted  to  what  might 
be  called  "rule  miking  by  adjudication."  -  The  Excelsior  -  decision 
was  the  result  of  such  an  effort. 

IV.   THE  WYMAN-GORDON  DECISION  AND  ITS  FORBEAR,  EXCELSIOR 

A.  The  Excelsior ''RuW 

Excelsior  represents  the  latest  stop  on  a  long  and  tortuous  patii 
traveled  by  the  NLRB  in  its  efforts  to  provide  union  organizers  with 

""ffAfprofesor  Summers  has  pointed  out  some  Board  memljers  ''»y,y«««,1?;«,?;^ 
Po-"¥Slj„S'S^SyV»i?e"»/5r&"r„^eS-'rffir''s.;.V»^^^^^ 

SSa^r  „!^-^.4reS.oS\"e1.e?Lf.T^f| Ji.".lr^'  ISSS.Ot^  S'ot??  af  1°- 
T«  ;3.,(;.,  Breeding  Transfer  Co..  s«pra  note  76  ^^    3„^    ^e 

™  Excelsior    Underwear,    Inc.,    lo6    jN.L.K.B.    l^rfo    u»od;-    ^"^    i^v^mu 

elded  it  with  K.  L.  Kellog  &  Sons. 
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some  means  of  matching  employers'  ready  access  to  their  employees.^" 
In  Excehlor  and  its  companion  case,  the  employers  had  mailed  anti- 
union material  to  employees  prior  to  a  Board  election.  Thereafter,  in 
each  case,  the  imion  requested  the  employer  to  provide  a  list  of  em- 
ployee names  and  addresses  in  order  to  make  possible  the  mailing  of 
rebuttal  material,  and  the  employer  refused.  Both  unions  lost  the 
elections  and  filed  objections  which  included  the  mailing  list  refusal; 
m  both  cases  the  regional  directors  recommended  against  sustaining^ 
that  gi-ound.  Before  ruling  on  exceptions  to  these  regional  directors 
reports,  the  Board  ordered  oral  argument  and  gave  the  parties  leave 
to  file  briefs  directed  to  three  questions  concerning  union  access  to^ 
mailing  lists.  The  Board  also  invited  several  non-parties  to  file  amicus 
briefs  addressed  to  the  questions.  One  union  that  had  not  been  invited 
also  hied  a  brief,  and  the  Board  accepted  it.^^ 

The  Board  decision  announced:  "[W]e  now  establish  a  requirement 
tliat  will  be  applied  m  all  election  cases."  ^-  Thereafter,  employers 
were  to  be  required  to  supply,  within  seven  davs  of  the  direction  of 
election,  a  list  of  employee  names  and  addresses  to  the  regional  director 
who  would  make  it  available  to  "all  parties."  But  the  requirement 
was  'tiot  applied  to  the  parties  before  the  Board,  and  the  union  election 
losses  were  left  undisturbed;  the  effective  date  of  the  "rule"  was  set 
for  thirty  days  after  the  Excelsior  decision  to  insure  party  knowledo-e 
of  their  "rights  and  obligation."  ^^  In  subsequent  litigation  involving 
the  list  issue,  the  Board  generally  prevailed  until  the  Wyman-Gordot 
case.^*  ^ 

B.  Tlie  W y man-Gordon  Case 

In  a  representation  hearing  the  Wyman-Gordon  Company  contested 
the  validity  ot  the  Excelsior  doctrine  «=  and  declined  to  honor  the 
regional  director's  order  to  produce  the  name  and  address  list  in  con- 
nection with  an  election.  Nontheless,  the  election  was  held,  and  "no 
union  received  a  majority  of  the  votes  cast.  Both  the  petitionincr  and 
intervening  unions  filed  objections  on  the  ground  of  non-compliance 
with  the  tx^celsior  rule.  The  regional  director  sustained  the  objections 
and  ordered  a  new  election;  the  Board  denied  the  employer's  appeal 
on  the  gromid  that  "it  raises  no  substantial  issues."  In  coimection  with 
the  new  election,  the  regional  director  again  directed  the  company  to 
supply  the  Excelsior  list  ^  and  sought  a  mandatory  injmiction  en- 
lorcing  that  order  or,  in  the  alternative,  enforcement  of  a  Board  sub- 
poena for  the  list.  The  district  court  enforced  the  supoena,«^  but  the 
court  of  appeals  reversed.^^ 

Naturally  enough,  by  the  time  the  Supreme  Court  undertook  to 
decide      the  issues  generated  by  Excelsior,  the  views  of  the  lower 

mV  ^^^■*'  • '^"^  ^'^'^'' '"'■"/'"■«  °ote  34.  at  92-106  (1964)  ^v^'i-y.^a    vand.   i^. 

TnUrT   iQRQ*'^-  ^""^^^^  LeBaroD,  Associate  Secretary  of  the  NLRB,  to  the  author    rlTfefl 

^^156  N  L.R  B  at'l239       ""  ''"^'■^'  '""'"^  communications  from  voluAteers  '  '^^^^^ 

qiVt^^tj^a^-^?-    ^K}'^f^-    '^^•^   ^oard   decision    repeatedly    referred    to    its    "new    rnlp  •' 

f^^^l^v^ll    St?'-'   ^''''^  "'^"  ''''''  *"  the  ^Board's  "rule"  as  does  the"II  Sb 

unrejorte!."''"^    '^''"'''^    °*    '^^'^'^    ""^    *^^    """^'""^^    director's    decision    in    that    case    is 
S5''?*'li'"'  respondent  at  .3.   NLRB  v.   Wyman-Gordon   Co.,   394  US    759    HOfiq^ 
^Mr«y°''  Petitioner  at  4,  NLRB  v.  Wyman-Gordon  Co.,  394  U  S    759    ngRqf  '' 
Sw^^^  V    Wyman-Gordon  Co..  270  F.   Supp.  280    (D.   Mkss    1967)  ^^^69). 

S  v/S'^^'^w  ^'*°  ^^-  ^NLRB.  397  F.2d  .394  (1st  Cir   196S) 
s»NLRBv.  Wyman-Gordon  Co.,  394  U.S.  759  (1969). 
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courts  differed.^°  But,  so  did  those  of  the  Justices.  Hence  we  must 
l)uzzle  our  way  though  a  plurality  opinion  (written  by  Justice  Fortas, 
joined  by  Chief  Justice  Warren,  and  Justices  Stewart  and  White),  a 
concurrence  (by  Justice  Black,  joined  by  Justices  Brennan  and  Mar- 
shall) that  regards  all  but  the  result  from  a  iX)int  180  degrees  away 
from  that  used  by  the  first  four  Justices,  and  separate  dissents  by 
Justices  Douglas  and  Harlan  that  harmonize  with  each  other  and, 
surprisingly  enough,  see  the  basic  issue  of  rule  making  as  the  Fortas 
foursome  does. 

The  Fortas  opinion  views  the  major  issue  as  a  question  of  whether 
the  Board  "has  discretion  to  promulgate  new  rules  in  adjudicatory 
proceedings,  without  complying  with  the  [rule-making]  requirements 
of  the  Administrative  Procedure  Act."  ^'^  The  answer  given  is  not  quite 
clear.  The  opinion  condemned  what  was  done  in  Excelsior  because 
the  Board  did  not  abide  by  the  APA  rule-making  procedures.  Nor  was 
the  substance  of  the  APA  requirements  satisfied :  only  a  select  gix)up 
was  invited  to  comment,  whereas  the  APA  requires  announcement  to 
all  and  opportunity  for  all  to  comment  on  a  proposed  rule ;  further- 
more, the  notice  of  hearing  did  not  state  "the  terms  and  substance  of 
the  rule."  f 2 

The  opinion  rejects  the  proposition  assertedly  argued  for  by  the 
Solicitor  General  that  the  Excelsior  rule  is  "a  valid  substantive  regula- 
tion," binding  in  the  later  case  upon  the  Wyman-Gordon  Company 
because  it  was  promulgated  in  a  valid  adjudicatory  proceeding.^^  Mr. 
Justice  Fortas  observed  that  cases  adjudicated  by  agencies  "serve  as 
vehicles  for  the  formulation  of  agency  policies,"  but,  he  declared,  this 
phenomenon  falls  short  of  the  Solicitor  General's  suggestion  that 
"policies  announced  in  adjudication  are  'rules'  that  .  .  .  must  without 
more,  be  obeyed  by  the  affected  public."  ^^  He  seemed  to  object  par- 
ticularly to  the  fact  that  in  Excelsior  the  Board  did  not  apply  the  new 
standard  to  the  parties  to  that  proceeding.®^ 

Nonetheless,  the  plurarity  opinion  held  that  the  order  in  Wyman- 
Gordon  to  furnish  the  name  and  address  list  was  valid  and  enforceable 
because  it  specifically  directed  a  named  party  to  do  so  in  the  particular 
adjudicatory  proceeding.®^  It  also  declared  that  given  the  Board's 

»"  Four  circuits  had  upheld  the  Excelsior  rule,  explicitly  approving  the  procedure 
employed.  Two  other  circuits  approved  the  rule  but  had  not  passed  on  the  method  of 
adoption.  Id.  at  702,  n.l. 

81  Id.  at  764.  In  all  fairness,  it  should  be  noted  that  the  government  attempted  to 
finess  this  issue. 

92  7rf.  at  764.  However  section  4(b)  (3)  of  the  APA  would  be  satisfied  by  a  "description 
of  the  subjects  and  issues  involved."  5  U.S.C.  §  553(b)  (.''>).  In  Excelsior  the  questions  on 
which  the  Board  invited  comment  would  seem  to  meet  that  requirement. 

83  Forta's  characterization  may  not  be  a  wholly  accurate  rendering  of  the  Solicitor 
Generars  argument  that,  according  to  SEC  v.  Chenery  Corp.,  332  U.S.  194  (1947)  [herein- 
after referred  to  as  Chenery  II].  an  administrative  agency  may,  in  the  exercise  of  its 
discretion,  choose  either  rule  making  or  adjudication  in  the  formulation  of  "statutory 
standards."  See  pp.  605-607  infra. 

0*  394  U.S.  at  765-66. 

»5  Id.  at  765. 

»'  As  Mr.  .Justice  Black's  concurrence  pointed  out.  the  APA  exempts  NI.RB  certifica- 
tion proceedings  from  the  sections  governing  adjudications.  5  U.S.C.  §  554(a)  (6).  Hence, 
the  hearing  and  decisional  procedures  in  representation  cases  are  not  In  strict  truth 
adjudicatory  in  the  APA  sense ;  unfair  labor  practice  proceedings  are.  The  absence  of 
these  safeguards  in  representation  cases  of  the  kind  involved  in  Wyman-Oofdon  drew  no 
mention  in  the  Court's  decision  nor  in  the  briefs. 

One  would  have  expected  some  exploration  of  the  possible  relationship  between  the 
APA  adjudication  exception  and  the  applicability  of  other  APA  provisions.  An  easy 
answer  is  that  the  absence  of  a  similar  exemption  from  the  rule  making  requirements 
argues  for  their  application.  This  assumes  a  conscious  choice  by  Congress  (really  the 
drafters).  The  lack  of  adjudication  safeguards  may  argue  for  some  party  protections  that 
only  the  rule-making  provisions  can  supply.  On  the  other  hand,  the  exemption  Implied 
great  agencv  discretion,  limited,  however,  by  the  National  Labor  Relations  Act  provi- 
sions governing  such  proceedings  in  section  9,  29  U.S.C.  §  159.  Perhaps  the  representation 
election  process  is  meant  to  be  subject  only  to  the  APA  requirement  that  procedural 
rules  be  puhllshed. 
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broad  "discretion  to  ensure  the  fair  and  free  choice  of  bargaining 
representatives,"  the  company  attack  on  the  substance  of  the  rule 
lacked  merit.  Although  the  Board's  procedure  was  incorrect,  the  Fortas 
opinion  declared  the  Excelsior  rule  enforceable  by  subpoena  because 
"[tjhere  is  not  the  slighest  uncertainty  as  to  the  outcome  of  a  proceed- 
ing before  the  Board,  whether  the  Board  acted  through  a  rule  or  an 
order.  It  would  be  meaningless  to  remand."  ^^ 

The  two  dissenters  enclorsed  Justice  Fortas's  view  that  the  APA 
commanded  rule  making  in  Excelsior.  Mr.  Justice  Douglas  stated:. 

I  am  willing  to  assume  that,  if  the  Board  decided  to  treat 
each  case  on  its  special  facts  and  perform  its  adjudicatory 
function  in  the  conventional  way,  we  should  have  no  difficulty 
in  affirming  its  action.  The  difficulty  is  that  it  chose  a  dif- 
ferent course  in  the  Excelsior  case  and,  having  done  so,  it 
should  be  bound  to  follow  the  procedures  prescribed  in  the 
Act  .  .  .38  ^ 

He  endorsed  the  Harlan  view  that  rule  making,  not  adjudicating, 
occurs  when  an  agency  makes  "a  rule  to  fit  future  cases.  .  .  .  Excelsior 
is  designed  to  fit  all  cases  at  all  times.  It  is  not  particularized  to  special 
facts."  ^^  Mr.  Justice  Harlan  emphasized  the  future  operation  of  the 
"rule"  as  the  touchstone  for  deciding  that  rule  making  is  required. 
Both  dissenters  objected  that  approving  enforcement  of  the  subpoena 
because  Wyman-Gordon  had  been  ordered  to  produce  the  list  in  an 
adjudicatory  proceeding  "trivialized"  (in  Justice  Harlan's  phrase) 
the  APA  rule  making  requirement.^"" 

The  concurrence  by  Mr.  Justice  Black,  joined  by  Justices  Brennan 
and  Marshall,  provided  the  votes  for  enforcing  the  Board's  order  in 
Wyman-Gordon  but  on  grounds  wholly  different  from  those  of  the 
plurality  opinion.  According  to  the  concurring  opinion,  an  agency  can 
in  adjudication  reach  binding  precedents  which  guide  future  conduct 
in  much  the  same  way  that  rules  do.  Finding  nothing  in  the  N'ational 
Labor  Relations  Act  or  the  Administrative  Procedure  Act  to  require 
the  Board  to  use  one  method  to  the  exclusion  of  the  other  "^  the 
concurring  opinion  endorsed  the  results  reached  by  the  adjudicatory 
method  but  rejected  the  plurality  view  that  if  rulemaking  were  neces- 
sary, it  could  be  dispensed  with  for  the  purposes  of  this  case. 

justice  Black  objected  to  what  he  regarded  as  the  plurality  opinion's 
requirement  (seemingly  endorsed  by  Mr.  Justice  Harlan.  I  would  add) 
that  adjudication  be  confined  to  cases  in  which  any  policy  enunciated 
is  applied  to  the  parties  to  the  case  decided.  This,  he  argiied,  requires 
the  Board  to  determine  hefore  it  hears  the  case  whether  it  will  decide 

^■^  394  U.S.  at  7fift-fi7.  n.6. 

The  ExceUior  "rulp"  Is  quite  Inaflecinate  and  has  renuirecl  supplementation.  One  wonid 
hope — and  I  would  expect — that  a  fuU  canvass  of  views  would  result  in  a  fuller  expres- 
sion of  the  Board's  rerjuirements.  Mr.  Justice  Fortas,  in  my  .iuds^ment,  w.is  nuite 
wrong  that  rule  makinir  would  produce  the  same  product.  On  the  contrary,  the  Ercelsior 
rule  exhibits  the  partial  nature  of  case-promulfjated  doctrine.  It  partakes  of  the  Board's 
hafclt  of  engajrlng  in  a  stately  intellectual  striptease,  which  never  quite  makes  fuir 
disclosure — the  rirocess  may  be  stimulating  but  it  is  decidely  unsatisfying. 

88/^.  nt  77r^-76. 

»» If},  at  777. 

i'»7f/.  at  7.S1-S2.  Harlan  invokes  SEC  v.  Chenery  Corp..  ^IR  U.S.  80  ('1943)  (Chenenj  I), 
for  the  proposition  that  when  an  agency  decides  a  case  on  incorrect  grounds  it  is  not 
the  Court's  function  to  find  a  proper  basis  for  it.  He  did  not  make  the  Fortas  assumption 
that  a  remand  would  m^ke  no  diflPerence. 

"1  Cit'ng  Chenery  II,  supra  note  93.  As  noted  at  p.  606  infra,  the  decision  did  not 
Involve  the  APA. 


2486 

to  utilize  any  new  doctrine  retrospectively  or  only  prospectively.^^^ 

C.  What  Did  Wy man-Gordon  Decide? — 1.  Must  the  Board  Use  Rule 

Making? 

As  a  practical  matter  Wy man-Gordon  may  mean  no  more  than  that 
the  Board  can  continue  to  make  "rules"  without  rule  making  and  can 
compel  unwilling  parties  to  comply  if  it  goes  through  an  adjudicatory 
proceeding.  While  that  might  seem  to  enable  recalcitrant  parties  to 
force  the  Board  to  an  adjudication  in  every  case,  that  is  precisely  what 
the  statute  already  provides  in  both  representation  ^°^  and  unfair  labor 
practice^"*  cases.  Even  in  the  face  of  rules  promulgated  under  the 
APA,  a  party  could  insist  upon  the  full  hearing  procedures.  The  Board, 
however,  disposes  of  the  overwhelming  bulk  of  its  case  load,  either  by 
administrative  dismissal,  withdrawal  (the  latter  basically  a  face- 
saving  device  when  dismissal  is  immnent)  or  settlement.  Admnistrative 
dismissal  based  u])on  case  precedent,  such  a  the  contract  bar  rules,  may 
be  open  to  question  if  not  newly  adopted  through  rule  making."^ 
Appeal  from  such  administrative  actions  ordinarily  does  not  lie.  The 
wronged  party's  lack  of  access  to  the  courts,  therefore,  may  persuade 
judges  to  forbid  administrative  action  based  upon  case-promulgated 
doctrines.^°^  The  inability  to  dismiss  representation  petitions  adminis- 
tratively in  a  systematic  fashion  would  disrupt  the  Board's  operations, 
wliich  already  are  staggering  under  a  mammoth  backlog  of  cases. 

The  plurality  opinion's  conclusion  that  the  Board  must  use  rule 
making  procedure,  but  may  nonetheless  require  a  party  to  take  action 
to  satisfy  NLRB  policy  simply  by  ordering  it  to  do  so  in  a  quasi- 
adjudicatory  proceeding,  is  intellectually  unsatisfying  (and  was  to  a 
majority  of  the  court).  The  plurality  may  have  felt  that  the  logical 
conclusion  of  its  finding  that  the  Excelsior  rule  could  not  be  adojited 
by  adjudication  would  throw  the  Board's  work  into  chaos.  It  may 
therefore  have  designed  its  holding  to  prevent  the  Board  from  having 
to  swtich  suddenly  from  all  adjudication  to  adjudication  and  rule 
making,  but  it  did  not  endorse  the  continuation  of  adjudication  as 
the  sole  method  of  decision-making.  If  this  is  so,  the  Board's  exclu- 
sively adjudicatory  approach  is  living  on  borrowed  time.^^'^ 

Wy 772 am- Gordon  suggests  that  rule  making — instead  of  adjudica- 
tion— may  be  required  in  some  circumstances,  but  it  does  not  reveal 

^"=  This  choice  would  not  he  niarle  in  the  first  instance  hy  the  Board  memliers  hnt 
by  tlie  General  Counsel's  delegate  in  unfair  labor  practice  cases  and  regional  personnel 
who  in  the  case  of  representation  proceedings  Investigate  the  facts  and  consider  the 
Issues  and  evidence  required   before  deciding  how   to   proceed. 

i-^'-SO  U.S. P.  ?  I.^.Ofc)  (n   (Section  9(c)  (1)  ). 

in'»20  U.S.C.  §  160(b)   (Section  in(b)). 

'"^  This  possible  consequence  was  first  suggested  to  me  by  Mr.  Burton  Kainen,  a 
second  ye.ar  law  student  at  tlie  University  of  Connecticut.  Conceivably,  adimnistmtive 
determination  of  unit  appropriateness  could  be  open  to  such  attack.  Decisions  to  issue 
complaints  in  unfair  labor  practice  cases  would  not  present  like  difficulties  because  of 
their  discretionary  nature. 

1""  SVp  Leedoni  v.  Kyne,  ?..")R  U.S.  184  (1958).  In  Hotel  Employees  Local  255  v.  Leedom, 
SoS  TT.S.  99  (1958),  the  Court  dealt  on  the  merits  with  an  administrative  dismissal  by 
a  regional  director  tliat  had  bpen  sustained  by  the  Board.  The  Kyne  doctrine  is,  however, 
a  yerv  limited  oup.  Railwnv  Clerks  v.  Non-Contracts  Employees,  380  U.S.  650  (1965)  ; 
Boirp  V.  Greyhound  Corp.,  .^76  U.S.  473  (1964). 

^"^  I  emphatically  disagree  witli  the  conclusion  In  the  Report  of  the  Committee  on 
Practicp  and  Procedure  under  the  National  Lahor  ReJatiovs  Act  of  the  Am^erican  Bar 
Ax.iociation  Ser'iov  on  Lahor  Relation.^  Law,  1969  Sectiox  of  r..\RnR  Relations  Law  34, 
39.  that  a  ma.iority  of  the  Court  "upheld  the  Board's  right  to  utilize  the  ad.iudicatory 
method  ...  in  enunciating  doctrines  of  general  application."  Despitp  the  eminence  of 
attorne.vs  for  both  management  and  unions  who  apparently  endorsed  that  view,  I  believe 
that  the  dissenters  read  the  Court  more  accurately.  The  Section  did  not  adopt  either 
view.  Since  1965.  it  lias  been  settled  Section  practice  not  to  t.ike  policy  positions  unless 
endorsed  with  practical  unanimit.v  by  the  Section  and  the  Section  Council  ;  Section  Com- 
mittees have  no  general  authority  to  bind  the  Section  or  its  Council  nor  has  any  such 
power  been  conferred  upon  the  Practice  and  Procedure  Committee. 
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how  the  Board  is  to  identify  those  circumstances.  While  often  desira- 
ble, one  need  not  always  understand  "why,"  if  one  understands 
"wliat'V*^^  but  both  the  reasoning  and  the  consequences  of  Wyman- 
Gordon  are  as  unintelligible  as  they  are  unclear.^^^  The  fragmentation 
of  the  Court  suggests  that  the  Justices  divided  because  the  resolution 
of  the  rule  making-adjudication  rationale  remains  to  be  explicated.^^" 
In  short  Wyman-Crordon  poses  more  questions  than  it  answers. 

The  Court's  basic  division  centers  upon  the  distinction  between  "ad- 
judication" and  "rule  making"  under  the  Administrative  Procedure 
Act.  The  source  of  the  difficulty  lies  in  the  circular  definitions  of 
the  Act,  which  declare  that  adjudication  is  merely  that  which  is  not 
rule  making.  Thus  Section  2(7)  defines  "adjudication"  as  "agency 
process  for  the  formulation  of  an  order,"  while  Section  2(6)  defines 
"order"  as  "the  whole  or  any  part  of  the  final  disposition  ...  in  any 
matter  other  than  rule  making.  .  .  ."  That  definition  might  be  bear- 
able if  the  definition  of  rule  making  were  clear  and  sharp.  But  under 
Section  2(5)  "rule  making"  means  "agency  process  for  the  formula- 
tion, amendment,  or  repeal  of  a  rule,"  and  under  Section  2(4)  "rule" 
means  "the  whole  or  any  part  of  any  agency  statement  of  general  or 
particular  applicability  and  future  effect  desigiied  to  implement,  in- 
terpret or  prescribe  law  of  policy"  [followed  by  specific  subjects 
included]."^ 

Some  agency  actions,  of  course,  are  clear  identifiable  as  either  rule 
making  or  adjudication.^^^  Determining  whether  a  specified  individ- 
ual, firm  or  organization  has  violated  a  statute  or  rule  the  agency  is 
to  enforce  calls  for  "adjudication."  The  promulgation  of  standards 
to  be  generally  observed  requires  rule  making.  Nevertheless,  the  area 
of  overlap  between  the  two  may  be  rather  broad.  Adjudication  in- 
volves tlie  "particular  applicability"  of  a  law  which  according  to 
Section  2(c)  is  also  a  characteristic  of  a  "rule."  "Adjudication,"  by 
virtue  of  the  precedential  value  of  a  decision  carries  with  it  "future 
effect,"  also  a  characteristic  of  rule  making  by  virtue  of  a  Section  2(c). 

While  the  question  of  how  an  agency  should  deal  with  the  common 
ground  between  rule  making  and  adjudication  may  ]3resent  policy 
issues,  it  poses  no  grave  legal  difficulty  if  the  agency  may  use  either 
method.  The  rub  comes  if  an  agency  must  use  one  to  the  exclusion 
of  the  other.  Such  a  mandatory  choice  assumes  that  the  critical 
characteristics  requiring  one  course  rather  than  the  other  exist  and 

MS  For  pxample,  some  finrl  faultv  the  analvsis  nnderlyins:  the  Court's  decision  in 
Textile  Workers  v.  Lincoln  Mills  of  Alabama,  353  U.S.  448  (1957),  but  the  upshot  of  the 
decision  cannot  be  mistaken. 

^' "  To  me,  it  seems  a  way  station,  like  Ass'n  of  Westinghouse  Elee.  Corp.,  348  U.S. 
437  (1055K  which  also  perplexed  rather  than  clarified. 

""  Of  the  .Tiistir-es  sitting  then,  six  held  the  view  that  the  Exce7,iior  rule  reouired 
rule  making  for  its  effective  promulgation,  those  joining  the  plurality  opinion  (Fortas, 
Warren.  Stewart,  and  White)  and  the  two  dissenters  f Douglas  and  Harlan).  The  three 
concurring  .Tustices  (Blnck,  Brennan,  and  Marshall)  found  adjudication  adequate  for  the 
promulgation  of  the  "rule"  and  the  order.  The  plurality  .Justices  found  a  specific  order 
in  a  specific  case  an  adequate  basis  for  requiring  a  particular  respondent  to  observe  the 
rule,  but  the  concurring  .Justices  rejected  that  formula. 

Of  the  Justices  now  sitting,  four  believe  that  the  Excelsior  rule  required  rule  making, 
but  thiee  do  not.  Among  the  .Justices  likely  to  remain  in  the  Court  for  any  appreciable 
time  (the  odds  that  Justices  Black,  Douglas  and  Harlan  will  stay  on  the  Court  for  long 
are  not  soodl,  the  division  boils  down  to  two  and  two.  These  line-ups  also  argue  for 
the  proposition  that  Wyman-Gordon,  like  Alec  Guinness'  white  suit,  is  spectacular  but 
unstalile. 

"1  All  in  5  TT.S.C.  §  551   (emphasis  added). 

1^  Before  the  Supreme  Court's  decision  in  Wi/man-Gordon,  Professor  Peck  indicated 
his  belief  that  most  NJjRB  policy  required  rule  making,  but  he  noted  the  occasional 
utility  of  adjudication,  for  much  the  same  purposes  as  I  suggest  in  Part  V  of  this  article. 
Errin  Hearings,  supra  note  3,  135  ff. 
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can  be  discovered.  Some  members  of  the  Supreme  Court  in  WT/man- 
Gordon — indeed  a  decided  majority — apparently  believed  both  that 
the  processes  are  exclusive  and  can  be  differentiated.  The  Court  really 
came  apart  with  the  Justices'  attempt  to  describe  the  critical  factors 
requiring  rule  making  rather  than  adjudication. 

^.  The  Chenery  Doctrine 

To  assess  Wyman-Gordon^  one  must  view  it  against  what  preceded. 
The  logical  starting  place  is  Chenery  11,^^^  a  case  which  provides  at 
least  a  flickering  light.  Some  of  its  language  and  concepts  bear  on 
the  rule  making-adjudication  dichotomy,  although  the  APA  did  not 
come  into  play  in  the  decision  (a  point  which  the  Supreme  Court 
did  not  mention). 

Stripped  of  many  of  its  perplexities,  the  Court  in  Chenery  II  held 
that  in  an  adjudicatory  proceeding  (it  did  not  use  those  terms),  the 
SEC  could  apply  a  standard  enunciated  for  the  first  time  in  that  pro- 
ceeding; the  absence  of  a  pre-existing  rule  of  general  application  was 
not  fatal  to  the  Commission's  action.  The  Court  reasoned  that  the 
Commission  could  not  be  required  to  approve  improper  conduct  simply 
because  it  had  not  already  developed  a  rule  to  govern  it.  It  laid  down 
a  balancing  test  for  retroactivity :  the  proper  inquiry  is  whether  the 
mischief  to  be  prevented  is  more  serious  than  the  ill  effects  of  retro- 
activity. "Wliile  the  t-est  is  nebulous,  the  Court  did  exhibit  concern  over 
applying  a  standard  announced  in  a  proceeding  to  conduct  predating 
its  enunciation. 

Mr.  Justice  Murphy's  opinion  for  the  Court  often  has  been  cited 
for  the  proposition  that  whether  to  employ  rule  making  or  adjudica- 
tion is  a  matter  solely  within  the  agency's  discretion."^  "VAHiile  at  least 
one  passage  makes  no  differentiation  between  the  two  kinds  of  pro- 
ceeding,^^^  elsewhere  the  opinion  suggests  a  pattern  for  choosing  be- 
tween rule  making  and  adjudication.  Mr.  Justice  Murphy  said: 

Since  the  Commission,  unlike  a  court,  does  have  the  ability 
to  make  new  law  prospectively  through  the  exercise  of  its 
rule-making  powers,  it  has  less  reason  to  rely  upon  ad  hoc 
adjudication  to  formulate  new  standards  of  conduct  within 
the  framework  of  the  Holding  Compau}'^  Act.  The  fimction 
of  filling  in  the  interstices  of  the  Act  should  be  performed, 
as  much  as  possible,  through  this  quasi-legislative  promulga- 
tion of  rules  to  be  applied  in  the  f  uture.^^^ 

Justice  Murphy  emphasized  that  rule  making  may  be  premature 
(for  lack  of  agency  foresight  or  experience)  or  may  never  be  appro- 

"3  SEC  V.  Chenery  Corp.,  supra  note  93.  The  Supreme  Court  reviewed  a  decision  made 
by  the  Commission  after  remand  in  whicli  it  reached  the  same  conclusion  as  it  had  in 
its  first  proceedinp;  but  on  a  different  liasis.  I  suspect  that  it  is  relevant  that  in  Chenery  II 
the  dissenters  of  Chenery  I,  supra  note  100,  provided  the  majority  opinion  and  votes  and 
the  dissenters  came  from  the  majority  in  Chenery  I.  The  failure  to  muster  a  majority 
of  the  court  also  seems  sifrnificant.  The  votes  in  Chenery  II  were:  four  in  the  majority, 
one  concurrence  in  the  result,  two  dissents  and  two  non-participants.  Withal,  it  has  had 
a  powerful  influence. 

u4"[T]he  choice  made  between  proceeding  by  general  rule  or  by  individual,  ad  hoc 
litigation  is  one  thnt  lies  primarily  in  the  informed  discretion  of  the  administrative 
agency."  332  U.S.  at  203. 

115  "The  application  of  those  criteria,  whether  in  the  form  of  a  particular  order  or 
a  general  regulation,  necessarily  requires  the  use  of  informed  discretion  by  the  Com- 
mission." Id.  at  208.  The  observation  is  quite  correct.  However,  that  is  not  to  say  that 
the  two  kinds  of  proceedings  may  not  involve  different  doses  of  discretion  or,  more 
Importantly,  differing  kinds  of  in-puts. 

116 /d.  at  202  (emphasis  added). 


2489 

priate  because  of  the  peculiarities  of  the  problem.  By  endorsing  agency 
promulgation  of  a  new  standard  in  an  adjudicatory  proceeding  and  its 
application  in  that  same  case,  the  Court  did  not  endorse  any  and  all 
rule  making  in  adjudication.  Read  with  due  recognition  of  the  facts 
before  the  court,  Chenery  II  is  not  carte  Blanche  to  administrative 
agencies  to  use  adjudication  and  rule  making  as  the  spirit  moves  them. 
On  the  contrary,  it  declares  that  rule  making  is  the  rule,  although  it 
permits  simultaneous  promulgation  and  application  of  a  standard  in 
the  same  proceeding  in  dealing  with  a  question  of  first  impression. 

3.  DiffeHng  Views  on  Rule  Making  in  Wy man-Gordon 

A  variety  of  views  apparently  impelled  those  Justices  who  believed 
that  implementing  the  ExceUlor  cioctrine  required  rule  making.^^^ 

The  plurality  opinion  posed  the  issue  before  it  in  sweeping  terms 
in  response  to  the  NLRB's  brief.  The  Board's  brief  in  Wyman-Gordon 
did  not  characterize  the  agency's  action  as  rule  making,  nor  did  it 
reject  the  characterization;  occasionally  it  did  refer  to  its  "rule."  ^^® 
Rather  it  emphasized  that  Ohenery  II  gives  an  agency  discretion  to 
choose  between  rule  making  or  ad  hoc  litigation.  Furthemore,  it  argued 
that  the  APA  definitions  of  rule  making  and  adjudication  "are  in 
general  terms  and  are  not  mutually  exclusive."  ^^^  The  Board  sought  to 
sustain  this  position  with  courts  of  appeals  decisions  upholding  its 
authority  to  institute  new  policies  "through  decisions  in  particular 
cases  rather  than  by  promulgation  of  formal  rules."  ^^°  It  wound  up 
this  line  of  argument  with  the  observation  that  the  Board  has  "formu- 
lated substantive  principles  and  requirements  only  through  the 
decisional  process."  ^^^ 

The  plurality  replied  in  equally  broad  terms:  after  describing  the 
ways  in  which  it  believed  the  Board  failed  to  observe  both  the  letter 
and  substance  of  the  APA  rule  making  provisions,  the  opinion  became 
a  bit  confusing : 

There  is  no  question  that,  in  an  adjudicatory  hearing,  the 
Board  could  validly  decide  the  issue  whether  the  employer 
must  furnish  a  list  of  employees  to  the  union.  But  that  is  not 
what  the  Board  did  in  Excelsior.  The  Board  did  not  even 
apply  the  rule  it  made  to  the  parties  in  the  adjudicatory  pro- 
ceedings, the  only  entities  that  could  properly  be  subject  to  the 
order  in  that  case.  Instead,  the  Board  purported  to  make  a 
rule :  ^.e.,  to  exercise  its  quasi-legislative  power.^22 

Does  that  mean  that  the  agency  may  make  the  same  rule-like  deter- 
mination if  it  applies  to  the  respondent  in  an  individual  case  ?  It  would 
seem  so,  but  does  it  also  imply  that  such  a  conclusion  would  have  to 

"'  None  of  the  opinions  raises  any  question  that  section  6  of  tlie  National  Labor 
Relations  Act  empowers  the  Board  to  rnnke  "substantive"  rules.  Since  the  Act  itself  refers 
only  to  "rules,"  see  text  of  section  6,  supra  note  3,  and  since  the  legislative  history  is  so 
scanty,  see  Peck's  Atrophp,  supra  note  3.  at  732— .3.3  )i.20.  the  assumption  of  substantive 
rule  "making  power  was — in  the  language  of  show  biz — a  "throwaway."  If  and  when 
the  Board  undertakes  rule  making,  especially  if  it  establishes  affirmative  ol)ligations 
designed  to  prevent  unfair  labor  practices,  the  reach  of  that  power  will  be  sharply  disputed. 

"8  E.g.,  Brief  for  petitioner  at  22-3. 

"B  Td.  at  11. 

«o0ne  example  cited,  NLRB  v.  A.P.W.  Products  Co.,  316  F.2d  899  (2d  Or.  1963). 
adopted  a  new  policy  on  the  computation  of  back  pay  In  unfair  labor  practice  cases. 
While  the  .agency  presumably  has  considerable  experience  with  the  subject,  I  would  say 
that  the  adoption  of  such  a  policy  should  be  preceded  by  wide  ranging  consultation  and 
fact  finding  about  the  potpntial  impact  of  the  policy  being  changed. 

121  Brief  for  petitioner  at  14. 

1^2  394  U.S.  at  765. 
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be  based  upon  the  record  facts  of  that  case  ?  The  plurality  ambigously 
declared : 

Adjudicated  cases  may  and  do,  of  couree,  serve  as  vehicles 
for  the  formulation  of  agency  policies,  which  are  applied  and 
announced  therein.  They  generally  provide  a  guide  to  action 
that  the  agency  may  be  expected  to  take  in  future  cases.  Sub- 
ject to  the  qualified  role  of  stare  decisis  in  the  administrative 
process,  they  may  serve  as  precedents.^-^ 

What  does  all  that  add  up  to?  I  would  say  that  the  plurality  rejected 
the  Board's  broad  proposition.  While  stressing  their  common  charac- 
teristics, it  did  declare  that  rule  making  and  adjudication  are  mutually 
exclusive,  but  without  providing  a  guide  as  to  what  factors  impel  the 
choice  of  one  rather  than  the  other. 

The  two  dissents,  while  they  endorse  one  another,  differ  on  when 
rule  making  is  required.  Justice  Douglas  was  "willing  to  assume''  that 
if  the  Board  adjudicated  "in  the  conventional  way"  [in  Excelsior?^ 
there  would  be  "no  difficulty  in  affirming  its  action"  [in  Wytnan-Gor- 
donf']}'^'^  Again,  the  opinion  seems  to  say  that  rule  making  requires 
observance  of  APA  rule  making  procedure,  but  it  is  less  than  clear 
whether  he  believes  that  the  two  procedures  are  mutually  exclusive. 
No  sure  guide  emerges  from  the  Douglas  dissent  as  to  what  situations 
require  APA  rule  making  procedures. 

Justice  Harlan  emphasized  the  definition  of  a  rule  in  the  Act  as 
"an  agency  statement  of  general  or  particular  applicability  and  future 
effect.'^''  ^2^  He  seems  to  rejjard  the  fact  that  the  Board  announced  that 
its  new  policy  would  not  be  applied  for  thirty  days — the  period  of 
delay  normally  employed  in  APA  rule  making — as  clinching  the  rule 
characterization.  He  declared  that  such  prospective  effect  is  required 
when  the  new  policy  represents  a  substantial  departure  from  previous 
understandings  and  that  it  would  be  "unfair  to  impose  the  rule  upon 
the  parties  in  pending  matters."  ^^^  That  is  the  sort  of  situation,  he 
contended,  for  which  rule  making  was  meant. 

Harlan  seems  to  imply  that  where  private  parties  act  in  reliance  on 
agency  policy,  any  change  should  take  effect  only  in  the  future  because 
of  past  reliance.  That  reasoning  does  not  square  with  Ghenery  II 
(which  may  not  be  fatal,  of  course)  because  one  arguably  may  rely 
upon  the  absence  of  an  agency  declaration.  More  importantly,  the  rea- 
soning is  not  very  helpful.  In  Excelsior  what  element  of  reliance  was 
there  ?  ^^^ — simply  a  refusal  to  supply  the  list  in  a  pending  case.  If  the 
employer  incorrectly  relied  on  his  supposed  "right"  not  to  furnish 
the  list,  he  was  not  severely  harmed  by  an  order  to  produce  it.  Pro- 
viding the  list  is  not  burdensome.  Nor  would  the  employer  be  pun- 
ished if  an  election  were  held:  a  new  election  would  be  held  solely 
for  the  purpose  of  vindicating  the  employees'  rights. 

12"  M.  at  TRf^^RO. 
1-"  7r?.  nt  7!in-70. 
1=^  T(J.  nt  7sn  (emphasis  supplied). 

l"fl  T'l    ^f  7«1 

127  TV. p  Bonrrt  opinion  Sfirl  thnt  the  .SO-rlnv  dplny  was  only  "to  Insure  that  all  parties 
to  forthpominfr  representation  eleotions  are  fully  aware  of  their  risrhts  and  oWisrations.  .  .  ." 
15fi  N.L  R.B,  at  1?4n  n.T).  The  Board's  brief  to  the  Supreme  Court  snid  that  delav  a^id 
rirospeetivitv  insure  fairness  when  the  rules  of  the  icrame  are  ehaneed._  Brief  at  22-23. 
It  was  prsruins;.   however,   that  prosneetivlty  is  permissible  In   adiudication. 

In  PjTreiKior.  I  snspeft  tb^t  th"  BoarrVs' fidministrntive  convenienre  may  have  been  a 
mainr  faetor  in  deferring  the  efFert  dfite.  Professor  Peek  shares  thnt  viev,'.  Pool-.  A 
Crifiniie  of  the  Nnfinnnl  T,nhnr  RplntionK  Bnnrd's  Perfnrnranre  in  Policy  Formulation: 
Adjudication  and  Rule  Making,  117  U.  Pa.  L.  Rev.  254,  274   (1968). 
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Perhaps,  these  fragments  add  up  to  a  decision  that  when,  and  only 
when,  the  Board  does  not  apply  a  new  policy  to  the  parties  before  it, 
rule  making  is  required.  But  the  Board  argued  for  a  broad  endorse- 
ment of  its  policy  making  exclusively  through  adjudication ;  the  plural- 
ity of  four  and  two  dissenters  refused  that  endorsement.  The  fact  that 
in  Excelsior  the  Board  attempted  to  promulgate  a  requirement  for 
the  future  only  seems  to  have  provided  extra  nails  in  the  coffin  of 
adjudicatory  policy  making.  (If  the  defect  in  Excelsior  was  only  that 
the  new  rule  would  not  apply  to  the  parties,  the  reliance  argument 
would  be  of  no  avail  in  later  cases — which  is  a  commentary,  upon  the 
insubstantiality  of  both  that  analysis  of  Excelsior  and  the  reliance  vQ2i- 
somnginWy  man- Gordon.) 

A  newly  constituted  court,  faced  with  the  unresolved  problems  of 
Wyman-Gordon.  conceivably  could  retreat  to  the  narrower  ground 
that  rule  making  is  required  only  when  the  new  policy  does  not  apply 
to  the  parties  before  the  Board.  Such  a  view  seizes  upon  what  fre- 
quently will  be  an  unessential  factor.  Often  a  policy  will  be  made 
prospective  to  enable  the  agency  to  prepare  itself  to  cope  with  it. 
Reliance  may  seem  to  be  a  factor,  but  it  sometimes  is  illusory — as 
in  Excelsior — particularly  in  representation  cases.  However,^  if  there 
is  no  essential  difference  bewteen  rule  making  and  adjudication,  then 
one  formal  distinction  will  serve  as  well  as  another.  The  game  will  be 
played  as  a  game  and  not  because  it  makes  a  difference. 

But,  I  suggest,  rule  making  and  adjudication  differ  in  important 
and  identifiable  ways. 

v.  DISTINGUISHING  KULE  MAKING  FROM  ADJUDICATION A.  PAST  EFFORTS 

AND    THE    APA 

One  might  say,  with  Judge  Friendly,  that  defining  the  differences 
between  rule  making  and  adjudication  defies  comprehension  and  ex- 
pression.i-^  This  may  appeal  as  the  counsel  of  prudence  and  wisdom, 
but  if  Wyman-Gordon  does  anything  more  than  bind  the  NLRB  to 
APA  rule  making  procedures  when  the  agency  helieves  it  is  making  a 
rule,  or  is  launching  a  generally  applicable  policy  that  it  does  not 
wish  to  impose  upon  the  parties  before  it  in  an  adjudicatory  proceed- 
ing, then  the  differentiation  must  be  attempted.  That  Wyman-Gordon 
goes  beyond  Chenery  II  is  evident  from  the  Supreme  Court's  indica- 
tion uiWyTTian-Gordon  that  there  are  recognizable  situations  requir- 
ing rule  making,  where  substitutes  will  not  be  accepted.  Either  the 
Supreme  Court  must  repent,  or  say  it  never  said  so,  or  we  must  come 
up  with  a  formula  that  tells  when  policy  making  can  be  carried  out 
only  by  rule  making. 

Several  attempts  have  been  made  to  articulate  the  critical  differ- 
ences. While  some,  particularly  those  of  Professor  Fuchs,  seems 
cogent  and  have  received  approbation,  they  do  not  unlock  tlie  APA 
dilemma  apparent  in  a  group  of  federal  court  decisions  which  fail 
to  provide  any  sure  guide  to  choice.^-^ 

One  attempted  generalization  is  that  rule  making  "operates  as  to 
the  future  whereas  other  mandatory  governmental  acts  affect  present 

^f*  Friendlt's  Agencies,  fiupra  note  .'?,  at  S-11.  A  .inrist  not  noted  for  his  obtiisenesg, 
he  declared  :  "[:Mly  own  litmus  paper  is  not  sensitive  enough  for  me  to  do  the  job."  Id.  at  S. 

1™  Their  ineonclusiveness  is  made  quite  clear  in  1  Davis'  Treatise,  supra  note  3, 
§§  5.01.  5.02  and  id.,  §  5.01  (1965  Pocket  Part).  No  purpose  would  be  served  by  duplicating 
that  effort  here. 
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or  past  situations."  ^^^  That  test  quickly  breaks  down  because  so  much 
of  the  adjudicatory  process,  especially  administrative  remedial  orders, 
deals  with  future  conduct  and  not  only  applies  but  also  makes  law 
wliich  is  prospective.^^^  The  test  fails  utterly  in  regard  to  Board  rep- 
resentation cases  (such  as  Excelsior  and  Wyman-Gordon)  because 
their  sole  purpose  is  to  determine  whether  in  the  future  any  union  will 
be  the  bargaining  representative  of  a  group  of  employees  and,  if  so, 
which  union.  In  the  process,  the  Board,  or  its  delegate,  the  Kegional 
Director,  decides  such  non- judicial  questions  as  the  appropriateness 
of  proposed  bargaining  units,  the  extent  of  common  interests  of  dif- 
ferent groups  of  employees,  what  constitutes  a  timely  representation 
petition — issues  which  may  involve  past  conduct  but  often  do  not. 
After  the  election,  the  Board  may  pass  ujion  objections  to  the  conduct 
of  the  election  or  conduct  affecting  the  election,  which  requires  pri- 
marily fact  finding.  But  the  purpose  is  not  to  assess  blame  or  culpa- 
bility but  rather  to  determine  whether  the  election  results  fairly 
reflect  the  uncoerced  will  of  the  employees.  The  decision  that  follows 
looks  entirely  to  the  future — the  status  of  the  miion.  Staunch  prece- 
dent declares  that  the  representation  proceeding  is  not  adversary  and 
the  result  is  not  an  order.^^^  All  of  which  fits  the  exemption  of  rep- 
resentation proceedings  from  the  adjudication  provisions  of  the  APA. 

Nor  does  it  help  greatly  to  suggest  that  if  fact  finding  about  par- 
ticular transactions  predominates,  the  proceeding  is  or  should  be  ad- 
judication, but  if  policy  making  dominates,  then  rule  making  is  or 
should  be  employed.  In  the  first  j:)lace,  the  comparison  is  between 
applies  and  oranges,  and  the  fiction  of  assigning  weights  is  so  subjec- 
tive that  it  might  obscure  the  judgmental  factor  as  to  which  proce- 
dure might  be  preferred  for  other  more  palpable  reasons.  Such  a  test, 
for  example,  might  require  rule  making  when  prudence  would  rec- 
ommend proceeding  by  small  increments  in  dealing  with  certain 
emerging  problems  whose  future  cause  and  characteristics  could  not 
easily  be  anticipated.  That  is  what  Chenery  II  was  about. 

Professor  Shapiro  makes  a  different  suggestion : 

"[R]ulemaking" — ^the  process  leading  to  the  issuance  of  regulations — 
is  typically  a  proceeding  that  is  entirely  open  ended  in  form,  specify- 
ing only  the  class  of  persons  or  practices  that  will  come  within  its 
scope,  while  "adjudication"  is  a  proceeding  direted  at  least  in  part 
at  determining  the  legal  status  of  persons  who  are  named  as  parties, 
or  of  the  acts  or  practices  of  those  persons.  Such  an  approach  may  be 
unsatisfactory  in  many  contexts,  for  by  stressing  one  factor  to  the 
exclusion  of  others  it  leaves  some  of  the  hardest  questions  unresolved, 
may  occasionally  be  inaccurate,  and  may  permit  some  formal  agency 
actions  to  escape  identification  entirely.  But  our  interest  is  primarily 
with  the  typical  case,  and  thus  an  illustration  may  well  be  as  useful 
as  an  abstract  definition ;  indeed,  it  may  be  appropriate  to  quote  Mr. 
Justice  Stewart's  recent  answer  to  his  own  question  whether  hard-core 
pornography  could  be  adequately  defined:  "[PJerhaps  I  could  never 

130  Fuchs,  Procedure  in  Administrative  Rule  Making,  52  Harv.  L.  Rev.  259,  260  (1938). 
[hereinafter  cited  as  Fuch's  Procedure.]  This  was  not  Professor  Fuchs'  proposition,  but 
one  derivinp:  from  Supreme  Court  decisions  and  commentaries. 

Ml  i(j.  at  261-62. 

"2  A.F.  of  L.  V.  NLRB,  308  U.S.  401  (1940).  The  exception  provided  by  Leedom  v.  Kyne, 
.358  U.S.  184   (1958),  has  proved  to  be  a  narrow  one.  Supra  note  106. 
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succeed  in  intelligently  doing  so.  But  I  know  it  when  I  see  it.  .  .  ."  "3 
In  addition  to  Professor  Shapiro's  own  caveats,  this  analysis  is  open  to 
the  same  objection  as  the  "dominant"  element  approach— the  unit  of 
measure  is  so  utterly  subjective  as  to  lack  utility.  And,  in  this  context,. 
1  really  do  not  know  what  is  meant  by  "the  typical  case."  It  could  not. 
be  the^  type  which  is  settled  daily  by  the  Board,  for  there  the  neces- 
sity of  classifying  does  not  arise;  nor  does  the  run  of  the  mill  repre- 
sentation or  unfair  labor  practice  case  which  turns  on  its  own  facts 
present  any  problem.  The  issue  of  classification  arises  only  when  a 
case  requires  both  fact  finding  concerning  the  parties  and  the  enuncip- 
tion  of  a  standard  which  has  applicability  beyond  that  sino-le  case 
Under  these  circumstances,  the  trullle-snuffing,  "I  know  it  when  I  see 
It    approach  leaves  much  to  be  desired.  What  is  the  critical  scent  ? 
ihe  inability  of  courts  to  articulate  a  pornography  standard  has  led 
to  an  almost  complete  judicial  abandonment  of  attempts  to  deal  with 
such  a  "standard." 

Professor  Davis  provides  a  non-guide  in  his  non-rule : 

Often  the  best  solution  of  the  problem  of  classifyino-  bor- 
derline activities  is  to  avoid  classifying  them— to  skm  the 
labelling  and  to  proceed  directly  to  the  problem  at  hand, 
llius,  it  the  problem  is  to  determine  appropriate  procedure 
tor  a  particular  activity,  the  practical  procedural  needs  may 
be  studied  without  calling  the  activity  either  rule  making  or 
something  else;  usually  nothing  will  be  lost  if  the  activity 
IS  regarded  as  borderline  or  mixed  or  unclassifiable.i^* 

He^does,  however,  endorse  the  utility  of  Professor  Fuchs'  conclusion 

[i]t  is  feasible  to  distinguish  a  general  regulation  from  an 
order  of  specific  application  on  the  basis  of  the  manner  in 
which  the  parties  subject  to  it  are  designated.  If  thev  are 
named,  or  if  they  are  in  effect  identified  by  their  relation 
to  a  piece  ol  property  or  transaction  or  institution  which  is 
specified,  the  order  is  one  of  specific  application.  If  thev  are 
not  named,  but  the  order  applies  to  a  designated  class  of 
persons  or  situations,  the  order  is  a  general  regulation  or  a 
rule.^2^  * 

The  Fuchs  test  helps  to  identify  what  an  agency  has  done,  but  does 
not  help  to  select  one  procedure  or  the  other  before  the  initiation  of 
a  proceeding,  winch  Wyman-Gordon  apparently  requires  an  agency 
to  do.  Wyman-Gordon  seems  to  require,  at  the  least,  that  the  aoencv 
know  at  the  outset  whether  it  will  issue  an  order  of  individiral  or 
general  applicability.  Of  course,  the  agency  could  change  durino-  a 
proceeding  if  it  became  apparent  that  the  procedure  selected  wasln- 
approriate.  feuh  an  arrangement  might  not  be  very  speedy,  but  the 

133  Shapiro's  Choice,  supra  note  3,  at  924-25    Mr     Tnsfi^o  Qt«^„  i. 
m  Jacobellis  V.   Ohio;  378   U.S.   184     197    (colcurrin/Snfon)  T^^.^tl  '"^"'^'"iF  ^'^«   '"^^'e 
vension  :  "I  may  not  be  able  to  define  pornography    but  I  know  ihnV  fVl"*^f"   "^^   ^'^'^ 

i^Hi  ruvis'  Treatise,  supra  note  3.  §.5.01  286  In  all  f-^h-nTc-Tf^^^- ''^'''■ 
gests.  He  fully  discus.es  the  hybrid  quahhis  of  many  situa  onf  He  lirf  nn<-^  J""  ^^  «"^- 
advocate  the  mandatory,  exclusive  approach  emnloved  h^  f)?n  w  "''^'."ot  foresee  nor 
and  rtissenter.s  Neither-did  Professor  Shapiro.  They  bothVok  ^lefZ^rV'"''  ^'luvnlity 
the  agency  could  choose  the  method  it  preferred  a  reasonnblpnn.i  1"?^  ^^^^^  '^''^^  tliat 
tation.  although  caution  should  have  been  exe^cfseTin  view  of  thL''^^'^  .'^.^'^'^  interpre- 
was  not  involved.  t^Atrcihea  in  view  of  the  fact   that   the  APA 

^  Fuchs'  Procedure,  supra  note  130,  at  264. 
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delays  occasioned  by  the  requisite  notice  and  hearing  seem  minimal  in 
comparison  with  current  Board  practice. 

The  APA  apparently  did  not  adopt  the  Fuchs  general  versus 
specific  application  test,  rather  it  contemplated  that  a  rule  may  be 
either  of  "general  or  particular  applicability."  ^^*^  Does  the  legislative 
history  help  ?  An  analogy  appears  in  several  places :  rule  making  is 
like  what  the  legislature  does,  while  adjudication  is  like  what  the 
courts  do.^^^  But  that  only  gets  us  back  to  where  we  started — the  rec- 
ognition that  case  precedent  and  policy  enunciated  in  case  decisions 
have  general  applicability  to  non-parties  in  the  future.  The  Final 
Report  of  the  Attorney  GeneraVs  Committee  on  Administrative  Pro- 
cedure emphasized  that  rules,  "like  statutes,  are  addressed  to  people 
generally."  ^^®  Similarly  it  explained  that  setting  rates  and  price  fix- 
ing (which  involve  only  one  or  a  few  named  parties)  constitute  rule 
making  because  they  affect  "great  numbers"  ^^^  who  are  not  immediate 
parties  to  the  proceeding.^^" 

The  Committee's  draft  bill  drew  the  distinction  on  the  same  lines; 
it  did  not  define  either  rule,  rule  making,  or  adjudication,  but  did 
except  from  adjudication  requirements  "proceedings  which  precede 
the  issuance  of  a  rule,  regulation  or  order  involving  the  future  gov- 
ernance or  control  of  persons  not  required  by  law  to  be  parties  to  the 
proceedings."  ^*^  The  Senate  Judiciary  Committee  Print  of  June  1, 
1945,  which  formed  the  basis  of  the  ultimate  enactment,  provided 
definitions  of  these  terms  somewhat  like  those  in  the  final  measure. 
The  Print  Commentary  emphasized  the  importance  of  differentiating 
between  rule  making  and  adjudication  because  the  prescribed  proce- 
dure "differs  ...  in  essential  respects."  ^^^  It  explained  that  in  the 
definition  of  adjudication  "the  words  'other  than  rule  making'  serve 
to  make  the  essential  distinction."  The  Print  Commentary  rejected 
the  suggestion  that  "substantive  rules"  required  to  be  published  by 
Section  3  included  "  'substantive  criteria'  whereby  cases  are  de- 
cided." ^*^  In  doing  this,  of  course,  it  implied  that  substantive  criteria 
(other  than  rules)  would  affect  case  decisions.  This  argues  for  the 
establishment  of  criteria  of  general  applicability  in  case  decisions. 

At  the  time  the  Print  was  written,  the  definition  of  rule  did  not 
include  the  words,  "or  particular,"  after  the  words,  "general  applica- 
bility," nor  did  it  include  the  words,  "and  future  effect."  ^**  Under- 
standing how  these  terms  came  into  the  measure  decreases  some  of  the 
difficulties  in  puzzling  out  just  what  rule  making  is.  The  words  "par- 
ticular applicability"  refer  to  some  of  the  specific  activities,  such  as 
rate  making,  which  frequently  involve  one  or  only  a  few  named  par- 
ties.^*^  When  seen  as  keyed  to  specified  activities,  "particular"  ceases  to 

"8  APA  §  1,  5U.S.C.  §  1001(c)   (1964). 

!-■'  E.g.,  79  Cong.  Rec.  5754  (May  24,  1946)  (remarks  of  Representative  Walter),  quoted 
in  Ginnane,  "Rule  Making,"  "Adjudication"  and,  E-remptions  Under  the  Administrative 
Procedure  Act,  95  U.  Pa.  L.  Rev.  621  at  627,  n.  16  (1947).  [Hereinafter  cited  as  Ginnane's 
"Ruling  Making."] 

13"  U.S.  Attounex  General's  Committee  on  Administrative  Procedure,  Final  Report 
at  12  (1941). 

1™  Id.  at  107. 

"» Id.  at  54. 

"i/d.  at  196.  §  301(c). 

1"  Sen.  Comm.  on  the  Judiciary,  Administrative  Procedure  Act — Legislative  His- 
tory, S.  Doc.  No.  24S,  79tii  Cong.,  2d  Sess.,  14  (1946). 

"3/rf.,  10. 

'*^  In  its  enacted  form  tlie  definition  in  section  2  reads:  "[R]ule  means  the  whole  or 
part  of  an  agency  statement  of  general  or  particular  applicability  and  future  effect 
designed  to  implement,  interprete  or  prescribe  law  .  .  .   ." 

^*"  Ginnane's  "Rule  Making,"  supra  note  137,  at  625-26. 
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complicate  the  definition  of  rule  (and  hence  rule  making),  which  can 
then  be  regarded  as  primarily  concerned  with  matters  of  general 
applicability.  The  Congressional  committees'  attention  to  clarifying 
the  status  of  rate  making  and  wage  and  price  setting  as  rule  making 
also  may  explain  the  addition  of  the  terms,  "and  future  elfect,"  and 
the  resultant  emphasis  upon  that  aspect  of  rule  making.  Many  aspects 
of  adjudication,  however,  have  future  elfect,  so  as  a  dl-fferentiating 
factor  the  addition  is  not  much  help.  Moreover,  if  futurity  is  regarded 
as  primarily  characteristic  of  a  specified  kind  of  rule  making  rather 
than  rule  making  in  general,  "general  applicability,"  as  in  the  Fuchs 
formula,  would  again  become  the  guiding  characteristic  of  rule  mak- 
ing. If  future  effect  were  thus  considered  one  aspect  rather  than  the 
sole  characteristics  of  general  rule  making,  rules  might  be  applied 
to  past  conduct,  which  probably  would  be  at  odds  with  policy  under- 
lying APA  in  regard  to  substantive  rules.  On  the  other  hand,  this 
could  be  a  recognition  that  procedural  rules,  which  are  exempted  from 
formal  rule  making  requirements,  can  be  applied  retrospectively.  By 
this  point,  however,  the  analysis  is  entirely  speculative  and  places 
midue  emphasis  upon  abstractions. 

Unfortunately,  the  legislative  history  of  the  particular  language  in 
question  provides  no  net  gain.  My  conclusion  is  that  the  terminology 
remains  part  of  the  problem  rather  than  providing  help  toward  a 
solution.  The  legislative  history  appears  to  demonstrate  that  while 
many  changes  in  APA  drafts  attempted  to  distinguish  between  rule 
making  and  adjudication.  Congress  simply  did  not  resolve  the  diffi- 
culties posed  by  the  substantial  area  of  overlap  between  the  two.  Agen- 
cies were  expected  to  decide  policy  issues  of  future  significance  to 
non-parties  in  adjudication,  but  rules  of  general  applicability  and 
future  effect  were  to  be  formulated  in  rule  making  (even  if  the  parties 
to  the  proceeding  were  named  and  few  in  number).  The  terms  used  to 
define  the  two  simply  do  not  provide  the  means  for  distinguishing  one 
from  the  other. 

A  more  rewarding  exercise,  I  suggest,  is  to  clarify  the  purposes  of 
the  differing  procedures,^*^  and  then  to  seek  a  way  of  promoting  these 
goals,  a  method  not  only  consistent  with,  but  rooted  in,  the  statute. 

B.  A  Proposed  Analysis  Emphasizing  Information  Gathering  and 
O  om.mimieation 
Administrative  agencies  were  established  at  a  time  when  the  courts 
were  widely  regarded  as  unable  to  formulate  new  policy  and  discharge 
regulatory  functions  because  of  judicial  attitudes  toward  social  change, 
the  episodic  exposure  of  the  courts  to  empirical  data,  and  the  lack  of 
technical  expertise  of  most  judges.^*^  The  latter  two  considerations 
relate  directly  to  the  limited  means  court  have  of  informing  themselves 
about  facts  pertinent  to  making  policy.  Perhaps,  then,  the  most  per- 
tinent factor  about  an  administrative  agency  as  compared  with  a  court 

148  ^  description  of  the  detailed  differences  can  be  found  in  Rutledge,  The  Distinction 
Between  a  Rule  and  an  Order  in  the  Administrative  Procedure  Act,  6  Miami  L.Q.  359 
(1952). 

1"  J.  Landis,  The  Administrative  Process  3.''.-34  (193S).  In  the  first  point,  he  quotes 
A.  DiCE\'.  Law  and  Opinion  in  England  869  (2d  ed.  192(>)  :  "If  a  stntiite  ...  Is  apt  to 
reproduce  the  public  opinion  not  so  much  of  today  as  yesterday,  judjre-made  law  occa- 
sionally represents  the  opinion  of  the  day  before  yesterday."  I;ANPIS.  supra,  at  97.  The 
.iudiclary  and  attitudes  toward  It  chanfre  so  much  that  the  earlier  views  about  it  may  1)e 
forgotten  and  must  be  recalled  in  re-creating  the  original  purposes  of  American  Adminis- 
trative agencies. 
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is  the  various  and  potentially  more  effective  means  it  lias  for  gathering 
and  disseminating  information  bearing  on  policy. 

How  the  agency  informs  itself  and  informs  its  constituency  are  pre- 
cisely the  ways  in  which  rule  making  and  adjudication  differ  most  sig- 
nificantly. I  suggest  that  these  are  the  key  factors  in  deciding  which  set 
of  iDrocedures  should  be  employed.  The  first  questions  should  be :  given 
the  nature  of  the  problem,  what  means  will  better  assure  adequate  in- 
formation upon  which  to  base  an  agency  decision,  and  what  is  the 
better  way  to  insure  participation  in  decision  making  by  those  poten- 
tially affected  by  the  proposed  policy?  These  are  the  elements  that 
Justice  Fortas'  Wyman-Gordon  opinion  fastens  upon  in  describing  the 
reasons  for  rulemaking  procedures:  "mature  consideration  of  [the] 
rule"  and  "fairness."  "* 

The  scope  of  the  agency's  knowledge  should  determine  the  breadth 
of  its  administrative  decision.  To  the  extent  that  an  agency  possesses 
sufficient  knowledge,^^^  I  suggest  that  it  would  be  free  to  make  policy 
in  a  proceeding  directly  involving  only  one  or  a  few  named  parties, 
despite  the  fact  that  the  decision  may  create  precedent  affecting  many 
others  in  like  situations  in  the  future.  Where  the  agency's  knowledge 
does  not  provide  a  sufficient  basis  for  making  policy  affecting  others 
whose  interests  are  not  adequately  represented  by  the  parties,  the 
agency  must  resort  to  other  means  of  informing  itself.  Where  the  infor- 
mation required  can  be  gathered  only  from  the  larger  public  subject  to 
the  agency,  then  only  the  rule  making  procedure  will  suffice.  In  such  a 
scheme,  the  choice  between  rule  making  and  adjudication  would  de- 
pend upon  the  method  which  the  agency  should  use  to  inform  itself 
in  deciding  a  particular  issue  of  cluster  of  issues.  The  initial  choice 
would  turn  upon  a  consideration  of  the  data  agency  needed  for  an 
informed  decision  on  a  specific  subject,  given  the  state  of  its  knowledge 
and  the  amount  of  testimony  that  could  be  expected  from  litigants 
preoccupied  with  their  own  immediate  problem.  Choice  is  necessary, 
however,  only  when  rule  making  and  adjudication  both  might  be  em- 
ployed. As  suggested  by  Clienery  II  and  Ginnane,^^"  whenever  policy  is 
made,  rule  making  should  be  the  rule  and  adjudication  the  exception. 

The  breadth  of  an  agency  ruling  should  depend  on  the  level  or  par- 
ticipation in  the  rule  making  process  by  those  affected  by  it.  An  under- 
lying premise  in  the  APA  is  that  an  agency  should  consult  those  whom 
it  re9:nlates,  since  the  latter  often  possess  information,  experience  and 
expertise  pertinent  to  wisely  constructed  rules.^^^  It  is  often  argued 

ii«?.04  U.S.  at  7(i4. 

""  Some  reprard  expertise  as  knowinjr  the  ri^ht  answer  almost  intuitively.  In  this 
view,  expert  qunsi-.indiciaT  officials  are  exposed  to  the  facts  of  a  case,  indare  their  sig:- 
nificnnce  hased  r.non  their  own  experience  in  the  field,  reach  a  conclusion  tliat  fits  a 
gr.nnd  de^^'cn  and  fashion  a  remed.v.  But  I  sufrcest  that  acency  expertise  means  the  a'^ility 
to  recogni/e  and  formulate  issues  as  they  emerge  from  chaneinsr  circumstances  or  perhaps 
even  to  anticipate  them,  sensing  what  data  v.'ould  he  pertinent  to  their  possible  resolu- 
tion, assessing  tlie  design  of  research  that  might  be  exnected  to  yield  relevant  information, 
and  weighing  the  reliability  of  evidence  offered— especially  where  the  source  is  partisan. 

Expertise,  then,  does  not  mean  knowing  the  answers  hut  knowing  how  to  get  from 
the  problem  to  the  possible  answers.  Expertise  implies  a  heavy  dose  of  social  science 
method  li!  erally  seasoned  with  experience  and  nracticallty. 

^^'<^  Giviiavp's'  "Ri'lr-  MaJ-hig,"  /supra  note  137,  at  62.3.  Ginnane  was  an  author  of  the 
Attorney  Gf.ner.m/s  T\Tanti.4t.  on  the  Administrative  Procedure  Act  (1947),  which 
makes  much  the  same  point  at  13. 

'^1  One  m-iy  ask  why  the  legislature  requires  procedures  it  does  not  exact  of  itself 
In  promulgating  policy  rules  to  deal  with  social  problems.  A  partial  answer  is  that  the 
legislative  proponents  of  any  controversial  measure  are  under  heavy  pressure  to  observe 
similar  p"Ofedures.  Tn  aridltion.  members  of  the  legislature  are  snbiect  to  fairly  direct 
reprisal,  to  which  administrators  are  not.  Nor  can  it  be  said  that  legislative  performance 
in  the  realm  of  procedure  is  thoroughly  satisfactory. 
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that  the  Board's  amicus  procedure  affords  the  same  kind  of  patricipa- 
tion  as  formal  rule  making,  but  the  Fortas  opinion  roundly  criticized 
the  method  as  inadequate  to  APA  standards.^^^  Distilling  experience 
into  expertise  and  channeling  it  to  those  few  officials  who  make  de- 
cisions are  critical  aspects  of  administrative  organization  and  pro- 
cedure. How  can  the  Board  get  that  experience  before  it?  Justice 
Fortas  suggested  that  the  invitation  be  open  to  all,  not  just  a  selected 
few.  Do  limited  invitations  make  a  real  difference  in  view  of  the  special 
qualifications  of  those  invited  ?  I  suggest  that  they  do.  In  Excelsior,  for 
example,  the  Ketail  Celrks'  International  Association  was  not  invited, 
but  submitted  a  brief  ^^^  which  discussed  the  questions  put  by  the 
Board  as  they  bore  upon  the  special  problems  of  labor  organizing  in 
retailing.  It  was  a  good  brief  that  presented  views  not  contained  in  the 
AFL-CIO  brief.  One  other  serious  omission  was  the  General  Counsel, 
who  participate  in  unfair  labor  practice  proceedings,  but  not  in  rep- 
resentation cases.  Expertise  does  not  mean  simply  the  resources  of  the 
Board  members,  but  also  that  of  the  constituent  elements  of  the  agency, 
including  its  field  staff. 

The  approach  suggested  would  preserve  adjudication  where  it  is 
clearly  preferable  as  a  tool  of  policy  making,  since  the  case-by-case 
method  serves  as  a  means  of  tentative  exploration  of  new  problems 
whose  dimensions  are  not  yet  clear.  Furthermore,  an  agency  can  en- 
courage parties  to  call  to  its  attention  their  experience  under  and  varia- 
tions from  decided  cases  by  announcing  that  the  policy  of  a  particular 
decision  will  be  tentative.  In  such  a  situation  hearings  are  probing  and 
any  policy,  experimental.  Indeed,  it  should  be  experimental  in  the 
scientific  sense — a  formula  devised  to  test  a  thesis  which  is  monitored 
in  operation. 

(An  example  of  a  set  of  problems  whose  solution  could  be  found  best 
through  adjudication  is  presented  by  the  cases  precipitated  by  the  CIO 
expulsion  of  certain  unions  for  their  subservience  to  Communist  influ- 
ence and  the  CIO  unions'  later  attempts  to  capture  the  exiles'  bargain- 
ing units.  Many  of  the  problems  involved  in  the  resulting 
representation  coiitests  could  not  be  anticipated,  so  the  Board  devel- 
oped its  schism  rulinsrs  with  caution,  and  as  decisions  issued,  new 
developments  took  place,  stimulated  in  part  by  the  decisions  themselves. 
The  Board  could  not  quickly  assess  the  problem  in  all  of  its  complexity ; 
even  after  the  decisions  issued,  it  was  difficult  to  know  their  full  im- 
pact upon  those  affected.  Much  of  that  knowledge  resided  with  regional 
administrative  personnel  and  the  parties  themselves.  Rule  makinq; 
proceedings  would  have  been  in  order  to  provide  the  Board  with  full 
information  for  formulating  a  cohesive  set  of  rules  to  deal  with 
similar  future  cases.) 

Generally,  a  rule  will  be  a  more  compact,  readily  found,  more  onsdy 
mastered  presentation  than  doctrine  developed  in  scattered  casps. 
However,  where  doctrine  is  expected  to  be  but  partially  formed,  these 
advantages  of  a  rule  will  not  be  present  in  full  force. 

In  an  a!T:ency  system  of  information  ffatherinn-  and  commimif^ation, 
therefore,  rule  making  will  predominate  over  adjudication  in  the  f or- 


152  "^pj  ij  S   nt  7B4— 65. 

los  x'et*^er  from   Howard  LeBaron,  Associate  Executive  Secretary  of  the  Boaril,   to   the 
author,  July  7,  1969. 

85-167— 74— pt.  2 90 
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mulation  of  policy  because  it  affords  greater  opportunity  for  data 
collection  (and  the  clear  enunciation  of  policy  for  ready  transmittal 
to  affected  public).  Adjudication,  on  the  other  hand,  will  serve  two 
vital  functions  in  the  system :  first,  as  a  means  of  experimenting  with 
tentative  policy  solutions;  and  second,  as  a  way  of  mf using  some 
flexibility  into  promulgated  rules. 

G.  Af flying  APA  Rule  Requirements — The  Roles  of  the  Agency  and 
the  Courts 
Who  should  decide  when  rule  making  or  adjudication  ought  to  be 
employed?  While  a  great  deal  of  initiative  lies  with  the  agency,  pri- 
vate parties  also  have  a  statutory  right  to  make  requests  for  rule 
making.^^*  In  the  case  of  the  Board,  the  General  Comisel  controls  the 
early  stages  of  unfair  labor  practice  proceedings  and  can  exercise  con- 
siderable control  over  representation  cases.^^^  He  should  therefore 
make  the  first  agency  decision  between  rule  making  and  adjudication 
because,  in  all  classes  of  cases,  his  representatives  conduct  the  investiga- 
tion. The  General  Counsel's  office  is  equipped  to  assess  whether  deci- 
sion of  the  case  might  significantly  affect  non-parties  and  whether  the 
parties  to  the  adjudicatory  proceeding  will  adduce  the  data  required 
for  a  fully  informed  decision  by  the  Board.  A  request  by  the  General 
Counsel  to  the  Board  to  undertake  formal  rule  making  on  questions 
he  propoimds,  therefore,  would  obviously  carry  great  weight.^^*'  Fur- 
thermore, if  the  Board  denies  his  requests  and  an  adjudicatory  pro- 
ceeding ensues,  a  reviewing  court  would  be  likely,  in  the  light  of 
Wy77ian- Gordon,  to  accept  the  General  Counsel's  view  that  rule  making 
should  have  been  employed.  Of  course,  the  General  Counsel  may  not 
seek  rule  making  and  the  Board  may  have  to  make  the  decision  on  its 
own  after  it  receives  the  case  on  appeal.  At  that  juncture,  considera- 
aions  of  inertia  and  economy  would  favor  completion  of  the  proceed- 
ing in  the  adjudicatory  mode,  especially  since  launching  a  rule 
making  proceeding  to  consider  the  policy  issue  would  cause  delay  in 
the  decision  of  the  particular  case.  The  best  way  for  the  Board  to  deal 
with  this  pro]3lem  of  inertia  or  reacting  to  the  General  Counsel's  deci- 
sion is  to  anticipate  policy  issues  in  a  constant  rule  making  process. 
Where  a  party  raises  an  unanticipated  or  unresolved  issue,  as  was  the 
case  in  Excelsior,  he  could  be  told  to  wait  for  the  policy  decision  which 
would  be  made  in  a  separate  rule  making  procedure.  The  agency  could 
proceed  in  two  ways :  it  could  postpone  a  decision  in  the  case  until  it 
decided  the  policy  issue;  or  could  decide  the  case  on  the  basis  of  a 
tentative  view  of  the  policy  issue,  restricting  it  to  that  case  while 
lamiching  a  rule  making  proceeding  for  the  formulation  of  a  rule  to 
be  applied  in  future  cases.  The  latter  course  should  probably  be  pur- 
sued only  if  there  is  urgency  to  decide  the  particular  case.  On  the 
other  hand,  a  tentative  policy  actually  applied  in  a  case  might  provide 
experience  of  utility  in  the  further  consideration  of  a  rule. 

1"  APA  §4(c)  provides:  "Each  agency  shall  give  an  Interested  person  the  right  to 
petition  for  the  issuance,  amendment,  or  repeal  of  a  rule.' 

^^  NLRB  Regulations  provide  that  the  General  Counsel  may  have  representation  cases 
transferred  to  him  any  may  exercise  the  authority  of  regional  directors  iu  processing  them. 
29  C.F.R.  §  102.72  (1969). 

I  do  not  suggest  that  the  General  Counsel  should  embargo  unfair  labor  practice  cases 
going  to  the  Board  or  that  he  should  take  .lurisdiction  over  representation  cases  in  order 
to  "persnjide"  the  Board  that  it  should  proceed  with  rule  making  when  he  requests  it. 
I  merely  observe  that  he  could  take  these  actions. 

i""  In  other  agencies  without  an  "independent''  General  Counsel,  the  initiative  for 
inaugurating  proceedings  nonetheless  resides  in  that  ofBcial.  This  analysis  will  hold  for 
many  agencies  with  both  rule  making  and  adjudicative  functions. 
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Were  the  Board  to  adopt  this  means  of  developing  rules — and  thus 
to  engage  in  considerable  rule  making — one  could  reasonably  expect 
the  courts  to  give  substantial  weight  to  its  choice  of  adjudication  as 
adequate  or  necessary  to  the  case  at  hand  and  fair  to  those  potentially 
affected.  The  Board  could  defend  its  choice  where  the  decision  inter- 
preted a  rule,  the  policy  issue  was  of  slight  potential  impact,  or  the 
problem  seemed  to  require  initial  exploi-ation  by  the  case  method.  Ad- 
mittedly, upon  review  the  courts  could  effectively  assess  only  extreme 
situations  and  their  supervisory  role  would  be  minimal. 

What  is  the  alternative?  Although  Wyman-Gordon  does  not  specif- 
ically compel  the  Board  to  employ  rule  making,  a  Supremie  Court 
majority  felt  that  it  was  bound  to  use  rule  making  procedures  in 
formulating  policy.  If  the  Board  fails  to  abide  by  this  determination 
it  will  invite  a  chaotic  situation  in  which  the  courts  might  choose  to 
invalidate  orders  involving  policy  because  they  were  not  formulated  in 
rule  making  proceedings. 

VI.    COXCLUSIOX EXPERIMENTING    "WITH    KULE    MAKING 

Although  it  has  been  decided,  albeit  with  something  less  than  clai  xty, 
that  the  APA  requires  the  Board  to  use  rule  making,  the  prospects  of 
spontaneous  compliance  are  not  very  bright.  The  almost  undeviating 
rejection  of  rule  making  by  members  of  the  Board  during  its  thirty- 
four  years  of  operation,  the  settled  habits  of  union  and  management 
advocates,  and  the  comparatively  weak  demand  for  rule  making,  all 
raise  the  question  of  wdiether  it  is  desirable,  let  alone  feasible,  to  expect 
the  Board  to  shift  its  operation  from  adjudicating  to  large  scale  rule 
making.  While  I  believe  that  rule  making  is  eminently  desirable,  the 
conclusion  that  it  should  be  used  in  this  field  is  based  primarily  on  sup- 
position. It  may  not  fulfill  its  theoretical  promise  in  the  field  of  labor 
regulation  because  too  many  forces  work  against  it,  such  as  the  Board 
itself,  pressures  external  to  the  Board,  and  the  inability  of  Congress  to 
resolve  major  policy  issues. 

Perhaps  only  legislation  can  ultimately  fit  the  APA  requirements  to 
the  peculiar  situation  of  the  NLRB,  which  has  reached  thousands  of 
decisions  but  promulgated  no  rules.^^^  Meanwhile,  I  propose  a  two-year 
Board  and  its  special  public  canvass  their  alternatives  and  seek  suit- 
able adjustments.  It  behooves  the  Board  and  the  labor-management 
community  earnestly  to  seek  a  negotiated  peace  that  is  principal 
enough  to  be  understood  and  applied,  yet  acceptable  to  the  institutional 
needs  of  all  concerned.  If  labor  and  management  divide  on  ideological 
lines,  as  so  o  f  ten  has  happened,^^^  and  the  Board  members  cling  to  their 
own  dead  past,  all  will  deserve  what  they  get.  The  Board,  working 
under  the  temporary  umbrella  of  Wyman-Gordon,  has  the  initiative; 
it  could  move  toward  an  amicable  and  balanced  solution  by  soliciting 
the  views  of  all  who  might  be  affected  by  its  policies  as  to  how  it  should 
accomplish  its  new  rule  making  task. 

157  The  superstitious  may  see  confirmation  of  the  observations  that  labor-management 
relations  legislation  takes  place  every  twelve  years — 1935,  1947,  1959.  A  new  statute  In 
1971  brought  on  by  Wyman-Oordon  would  be  a  big  boost  for  numerology. 

12^  Indications  are  that  opponents  of  Board  rule  making  include  both  management 
and  union  lawyers,  while  proponents  come  only  from  the  ranks  of  management  attorneys. 
Some  union  representatives  ma.v  fear  that  a  Nixon  Board  would  be  more  Inclined  to  upset 
doctrines  favorable  to  labor  promulgated  by  the  Kennedy-Johnson  Board,  as  they  are 
sometimes  cnlled.  As  already  noted.  I  am  very  dul)ions  that  one  method  offers  more 
opportunity  for  politically  motivated  overruling  than  another.   See  p.   597   supra. 


A  general  strategy  for  rule  making  can  be  devised  in  the  light  of 
Wyman-Gordon.  First,  the  Board  must  develop  a  general  idea  of  tlie 
subjects  to  be  covered  by  rules.  Several  areas  of  Board  doctrine  are  rea- 
sonably well  settled,  e.g,^  the  rules  on  the  wearing  of  union  insignia  on 
the  job.  After  receiving  comments  from  the  labor-management  commu- 
nity,^^'' the  Board  should  announce  the  subject  on  which  it  will  proceed 
to  make  rules.  It  should  consider  "subcontracting"  a  substantial  por- 
tion of  the  initial  task  to  seminar  groups  in  law  schools,  business 
schools,  and  scliools  of  industrial  relations  which  might  make  pre- 
liminary drafts  based  upon  Board  decisions  in  simulated  rule  making 
proceedings.  While  the  process  of  codification  proceeds,  the  Board 
should  direct  its  major  attention  and  energies  to  affirmative  rules  that 
go  beyond  the  usual  remedial  order  prohibitions  of  undesirable  con- 
duct. 

Disinterested  and  thoughtful  scholars  liave  long  urged  tlie  Board  to 
employ  rule  making.  An  ever  growing  case  load  and  backlog  make 
their  arguments  today  more  compelling  than  ever,  while  revealing  the 
Board's  existing  "custom  made"  procedures  as  charming  but  antique. 
The  Board  however  has  consistently  rejected  such  suggestions,^^°  labor 
lawyers  have  not  yet  evidenced  a  yen  for  rule  making,  and  the  desires 
of  the  labor  laity  have  never  been  recorded  on  the  subject.  The  latest 
opinion  of  an  ABA  Labor  Section  Committee  (which,  however,  is  not 
binding  policy)  seems  decidedly  adverse,  although  about  a  decade  ago 
the  Section  itself  had  advocated  the  use  of  rule  making.  Congress, 
meanwhile,  has  not  shown  much  interest  in  pressing  rule  making  since 
the  1046  enactment  of  the  APA.  The  issue  of  rule  making  versus  ad- 
judication, tlierefore,  will  probably  have  to  be  battled  out  in  the  courts, 
which  will  do  their  best  to  wrestle  some  reason  out  of  the  APA  test, 
the  Wyman-Gordon  case,  and  the  commentary  it  is  sure  to  evoke. 
Unfortunatel}^,  this  will  be  a  case  of  the  wrong  issue  in  the  wrong 
forum  with  the  wrong  data  for  resolving  the  problem.  The  debate  over 
rule  making  has  been  essentially  a  side  show,  but  now  it  should  be 
scheduled  for  the  main  tent  and  should  focus  on  the  utility  rather  than 
the  statutory  necessity  of  rule  making,  with  special  attention  to  the 
particular  occasions  for  its  use. 

The  administrative  process  has  not  perfoiTaed  up  to  early  expecta- 
tions, wliich  probably  were  overly  ambitious.  Rule  making  will  not 
cure  deep  seated  problems  of  inadequately  expressed  Congressional 
purposes  themselves  rooted  in  unresolved  political  policy.  But  rule 
making  may  help  reinvigorate  agencies  now  settled  into  dull,  time- 
consuming,  and  relatively  improductive  adjudicatory  routines  that  are 
miequal  to  growing  case  loads  and  the  increasing  complexity  of  tlie 
areas  to  be  regulated.  At  the  very  least  rule  making  shoidd  be  given 
a  trial.  We  have  nothing  to  lose  but  our  claim^s. 


150  Non-lawyers  Sihould  be  encouraged  to  comment.  Special  attention  should  be  given 
to  Involving  members  of  both  management  and  unions  who  must  live  under  the  Board  s 
rules.  The  invitation  to  comment  should  stress  the  Board's  desire  to  hear  their  views  on 
suhieets  on  which  such  parties  need  guidance  and  on  doctrines  which  they  find  unsound. 
The  case  method  does  not  provide  a  ready  means  of  eliciting  laymen's  views  or  of  satis- 
fying them.  It  surely  will  not  hurt  to  ask. 

160  The  Board  has  not  been  monolithic  on  the  subject.  Former  member  .Joseph  A.  Jenkins 
was  an  advocate  of  rule  mr.king.  Sam  Zngoria,  who  sat  on  the  Board  until  December,  1969, 
also  seemed  favorably  disposed  to  some  rule  making. 


60.  (Source:  Edward  B.  Miller,  in  Release  1230,  National  Labor 

Relations  Board  [May  26, 1972]) 


The  attached  text  reduces  to  writing  the  essentials  of  the  remarks  which  Ed- 
ward B.  Miller,  Chairman,  National  Labor  Relations  Board,  delivered  at  the 
Pacific  Coast  Labor  Law  Conference  in  Seattle,  Washington  on  May  12.  1972, 
and  also  at  a  Symposium  of  the  Allegheny  County  Bar  Association  in  Pittsburgh, 
JPennsylvania  on  May  26, 1972. 

TOWARD  AN  IMPROVED  LABOR  JUDICIARY 

*(  Remarks  of  Edward  B.  Miller,  Chairman,  National  Labor  Relations 

Board) 

It  was  in  late  May  of  1970  that  I  assumed  the  office  of  Chairman  of 
the  National  Labor  Relations  Board.  Some  twenty  plus  years  of  prac- 
ticing law,  specializing-  in  the  labor  law  field,  had  given  me  at  least 
a  reasonably  adeqaute  basis  for  predicting  the  nature  and  scope  of 
decision-making  problems  I  would  encounter  in  my  new  position.  But 
while  I  had  some  glimmerings  of  the  administrative  problems  which 
a  Chairman  of  this  Board  faces,  I  doubt  that  even  the  long-time  practi- 
tioners in  the  field  have  a  true  understanding  of  the  seriousness  of 
Avhat  is  so  mundanely  called  "the  Board's  caseload  problem." 

As  a  practitioner  myself,  I  had  for  some  years  heard  various  mem- 
bers of  the  Board  voice  complaints  about  this  ever-growing  caseload. 
Lilce  many  of  you,  however,  I  tended  to  brush  those  complaints  off, 
either  on  the  theory  that  bureaucrats  are  generally  underworked  and 
overpaid  and  shouldn't  fuss  if  at  last  they  had  to  get  off  their  you- 
know-whats — or  on  the  theory  that  these  complaints  were  just  noise- 
making  in  support  of  requests  for  a  larger  budget  from  Congress  in 
order  to  build  a  still  bigger  bureaucratic  empire. 

It  did  not  take  very  long  in  the  Chairmans'  seat,  however,  for  me  to 
learn  that  these  complaints  cannot  so  lightly  be  dismissed.  Indeed  it 
is  not  only  difficult  effectively  to  administer  the  decision-making 
functions  of  this  Agency  in  an  effective  manner — it  is  well-nigh 
impossible. 

Thus  for  many  months  now  in  almost  every  public  address  I  have 
made,  I  have  emphasized  the  seriousness  of  the  inadequacies  of  the 
structure  of  the  decision-making  side  of  this  Agency,  in  terms  of  coping 
realistically  with  interpreting,  administering  and  enforcing  the  Na- 
tional Labor  Relations  Act. 

In  an  article  which  appeared  in  a  national  publication  early  this 
year,  I  referred  to  our  Board  as  a  Rube  Goldberg  judiciary.  In  satirical 
vein,  I  suggested  that  if  one  deliberately  set  out  to  construct  a  hope- 
lessly awkward,  cumbersome  and  inadequate  piece  of  machinery  to 
handle  today's  Labor  Board  caseload,  one  would  be  hard  put  to  come 
up  with  a  funnier  looking  judicial  machine  than  the  one  we  now  have. 
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Perliaps  the  most  astounding  feature  of  this  jerry-rigged  equipment 
is  that  those  of  us  assigned  to  operate  it,  like  the  old  haywire 
mechanics,  somehow  make  it  work. 

As  I  pointed  out,  however,  the  times  have  passed  us  by.  The  judicial 
machine  which  was  designed  as  a  tentative  instrument  for  testing  out 
a  new  set  of  principles  m  a  context  quite  different  from  today's,  and 
designed  for  days  when  the  annual  caseload  of  the  Board  was  running 
at  about  30,  40,  "or  50  cases  a  year,  is  obsolete  and  archaic  now  that  the 
statute  which  we  administer  has  become  an  integral  part  of  our  na- 
tional legal  framework  and  now  that  our  volume  of  cases  has  increased 
nearly  fifty-fold.  Today  that  judicial  machine  is  in  need,  not  just  of 
minor  repairs,  but  of  a  thoroughgoing  overhaul  and  redesign. 

I  shall  not  take  a  great  deal  of  your  time  today  in  describing  the  de- 
ficiencies of  the  present  structure.  I  can  summarize  them  in  a  very  few 
minutes.  First,  a  five-man  Labor  Board  simply  cannot  cope  with  an 
annual  caseload  of  over  1200  cases  a  year.  That  seems  so  obvious  Ido 
not  think  I  need  to  dwell  on  it.  Just  figure  out  the  number  of  working 
days  and  the  number  of  working  hours  that  are  available  to  any  human 
being  who  serves  on  this  Board,  divide  1200  into  it  and  you  have  to 
know  that  no  Board  Member  can  possibly  give  each  case  anywhere 
nearly  adequate  personal  review  time.  That  situation  of  course  worsens 
steadily,  since  our  caseload  consistently  rises  by  somewhere  between 
5  and  12  percent  each  year.  As  I  said  earlier,  "difficult"  does  not 
properly  describe  that  situation;  "impossible"  is  a  more  nearly  ac- 
curate word. 

The  second  major  defect  is  inherent  in  the  tentative  nature  of  our 
three-step  decision-making  process.  As  you  doubtless  know,  neither  the 
decisions  of  our  first-line  decision-makers  or  the  appellate  decisions  of 
our  Board  itself,  have  any  legal  effect  whatsoever.  This  means  that  if 
due  process  considerations  are  observed  in  the  hearing  of  cases,  and  if 
normal  appellate  procedures  are  followed,  both  on  appeals  to  the 
Board  and  from  the  Board  to  the  Court  of  Appeals,  there  can  be  no 
final  or  legally  effective  decision  in  less  than  about  a  year-and-a-half, 
even  if  all  dockets  were  clear  at  the  trial.  Board  appellate  and  court 
appellate  steps,  which  of  course  they  are  not.  Put  very  simply,  this 
means  that  either  an  employee  or  a  union  or  employer  who  is  harmed 
by  a  flagrant  violation  of  the  Act  must  wait  for  an  absolute  minimum 
of  a  year-and-a-half  before  he  can  get  effective  relief,  assuming  that 
the  matter  is  fully  litigated.  That  may  have  been  all  right  when  Con- 
gress w\as  first,  in  tentative  style,  testing  out  the  statute  to  see  if  it 
would  work.  But  I  tliink  no  one  would  suggest  that  it  affords  any  kind 
of  an  orderly  or  efficient  judiciary  for  the  regular  administration  aiid 
implementation  of  what  is  now  a  clearly  permanent  kind  of  major 
federal  statute. 

Rather  than  elaborating  in  further  detail  upon  the  severity  of  these 
problems,  I  would  prefer  to  talk  with  you,  constructively  I  hope, 
about  how  we  might  go  about  curing  them.  I  would  suppose  that  one 
of  your  questions  might  be,  in  this  regard,  whether  there  is  anything 
about  the  present  structure  of  the  agency  which  is  worth  preserving. 
I  would  answer  that  with  a  resounding  "Yes !" 

You  have  perhaps  noted  that  in  the  course  of  my  remarks  thus 
far  I  have  talked  about  the  need  to  restructure  only  the  decision- 
making side  of  the  Agency.  Those  of  you  who  are  familiar  wdth  our 
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operations  know  that  the  clecision-makin<^  side  is  clearly  the  smallest 
part  of  this  Agency.  By  the  decision-making  side  I  include  the  Board 
Members,  their  staffs,  the  Trial  Examiners,  and  the  administrative 
support  for  the  Board  and  its  Examiners. 

As  many  of  you  know,  however,  the  great  bulk  of  the  Agency's  per- 
sonnel is  encompassed  within  our  field  organization,  which  includes  31 
regional  offices  and  several  subregional  offices,  located  all  around  the 
country.  The  administration  of  these  regional  offices  lies  primarily 
witli  the  General  Counsel  rather  than  with  the  Board  itself.  Even 
though  the  Eegional  Directors  report  directly  to  the  Board  witli  respect 
to  their  representation  case  functions,  most  of  the  day-to-day  work 
even  in  that  area  has  been  delegated  for  administrative  purposes  to  the 
General  Counsel.  That  field  organization,  together  with  its  adminis- 
trative support  in  Washington,  really  bears  the  brunt  of  the  Agency's 
workload,  and  does  so  very  well.  I  have  mentioned  the  1200-case  work- 
load of  the  Board,  but  that  is  a  mere  drop  in  the  total  bucket.  Our  total 
intake  of  unfair  labor  practice  charges  runs  in  the  neighborhood 
of  between  30,000  and  40,000  cases  a  year,  in  addition  to  which  we  con- 
duct over  8,000  representation  case  elections.  The  only  waj'  the  Agency 
has  been  able  to  f  imction  as  well  as  it  has  is  through  the  settlement  and 
other  informal  efforts  of  this  field  organization,  which  disposes,  purely 
locally  and  informally,  of  the  phenominally  high  figure  of  94  percent 
of  our  total  unfair  labor  practice  case  intake.  Furthermore  it  conducts 
most  of  those  8000  elections  with  a  minimum  of  litigation  and  a  maxi- 
mum of  voluntary  cooperation. 

It  is,  therefore,  in  my  opinion,  absolutely  essential  that  we  retain  this 
skilled  and  experienced  staff  and  preserve  that  orderly  and  efficient 
means  of  dealing  with  the  day-to-day  administration  of  this  Act.  I 
have  been  pleased  in  traveling  around  the  country  making  speeches 
to  groups  such  as  this,  to  find  that  the  comment  from  representatives 
of  both  management  and  labor  has  been  almost  universally  favorable 
with  respect  to  the  operation  of  our  field  offices.  I  do  not  suggest  that 
each  of  our  Eegional  Directors  or  every  member  of  their  respective 
staffs  is  a  saint  or  is  infallible.  But  I  think  it  is  fair  to  say  that,  overall, 
we  have  achieved  an  efficient  administration  and  that  all  parties  have 
a  good  deal  of  faith  and  confidence  in  both  the  ability  and  the  impar- 
tiality of  the  persons  with  whom  they  come  in  contact  from  day  to  day 
in  the  investigation  and  settlement  of  charges,  and  in  the  conduct  of 
our  elections.  That  means  that  our  field  staff,  largely  now  adminis- 
tered by  the  General  Counsel,  is  an  asset  of  great  value,  not  only  to  the 
government,  but  to  the  entire  industrial  relations  community.  I  would 
therefore  not  favor  any  change  in  structure  which  would  either  elimi- 
nate or  interfere  substantially  with  the  maintenance  of  this  essential 
organization  of  skilled  personnel,  or  which  would  change  significantly 
the  allocation  of  duties  to  that  staff. 

It  was  largely  with  this  in  mind  that  I  submitted  testimony,  shortly 
after  becoming  Chairman  of  the  Board,  in  opposition  to  a  bill  spon- 
sored by  Senator  Tower  which,  as  I  understood  it,  would  have  referred 
to  either  private  parties  or  to  tlie  Justice  Department  and  its  United 
States  attorneys  the  function  of  investigating  and  processing  charges 
of  violation  of  the  Act.  I  do  not  think  that  either  private  parties  or  an 
already  overworked  staff  of  U.S.  attorneys,  generally  unfamiliar  with 
the  specifics  of  our  Act,  could  take  on  these  30  to  40  thousand  cases  and 
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acliieve  the  kind  of  effective  settlement  ratio  which  we  have  come  to  ex- 
pect as  routine  from  our  own  staff.  If  any  significant  number  of  that 
94  percent  of  the  cases  which  are  now  settled  in  a  median  time  of 
around  45  days  should  fail  to  be  settled,  and  should  instead  have  to  go 
the  route  of  full  litigation,  any  system,  new  or  old,  designed  to  ad- 
minister this  Act,  would  bog  down  hopelessly  in  short  order. 

Nor  do  I  think  there  should  be  any  significant  impairment  of  the 
manner  in  which  representation  questions  are  resolved  and  elections 
conducted.  "V^Hiile  there  have  sometimes  been  complaints  that  the  statu- 
tory scheme  does  not  offer  readily  available  court  review  of  representa- 
tion case  issues,  it  is  my  conviction  that  it  is  more  important  for  those 
election  processes  to  operate  promptly  than  it  is  for  any  party  to  have 
whatever  benefits  might  come  from  a  greater  opportunity  to  litigate 
election  issues.  I  realize  that  there  will  be  those  who  disagree  with  me, 
but  in  the  overall  view  I  am  persuaded  that  the  prompt  resolution  of 
representation  disputes  must  have  enormously  high  priority.  It  is  so 
important  to  defuse  the  emotional  potential  of  these  disputes  in  the  in- 
terest of  protecting  industrial  relations  stability  and  avoiding  inter- 
ruptions in  the  flow  of  commerce,  that  we  simply  cannot  afford  the 
luxury,  and  attendant  inevitable  delay,  of  having  full-scale  judicial 
determination  of  every  possible  legal  question  w^hich  may  arise  in  this 
area. 

As  to  these  representation  matters,  in  short,  a  quick  administrative 
process  of  some  kind  offers  as  much  protection  as  I  believe  is  prac- 
ticaible.  Several  years  ago  the  Board  acted,  pursuant  to  Congressional 
authority,  to  delegate  the  lion's  share  of  the  decision-making  in  the 
representation  case  area  to  our  Eegional  Directors.  Wliile  there  were 
many  doubts  and  fears  expressed  as  to  the  wisdom  of  that  course  at 
the  time  it  was  adopted,  it  has  proved  so  successful  that  I  think  few, 
if  any,  would  today  suggest  reverting  to  the  older  scheme  whereby  all 
of  such  matters  had  to  be  decided  in  Washington  by  the  Board.  In- 
deed, for  the  future  I  think  we  must  look  to  a  continuation  and  per- 
haps an  even  an  enlargement  of  that  delegation,  perhaps  continuing 
some  form  of  limited  discretionary  administrative  review. 

As  an  aside,  it  has  also  occurred  to  me  that  it  might  be  possible 
to  minimize  the  necessity  of  case-by-case  decision-making  in  this 
representation  case  field  by  administrative  rulemaking.  I  have  never 
been  an  enthusiast  of  rulemaking  with  respect  to  alleged  violations  of 
the  unfair  labor  practice  sections  of  the  Act.  In  that  area,  where  sub- 
stantive rights  are  involved  and  factual  variations  are  vital  and  often 
controllng,  I  think  our  case-by-case  common  law  method  offers  the 
best  approach.  But  in  regulating  conduct  so  as  to  insure,  so  far  as 
possible,  the  integrity  of  our  election  process,  there  may  well  be  some 
fruitful  and  as  yet  some  largely  unexplored  opportunities  for  the  use 
of  administrative  rulemaking. 

Now  let  me  turn  to  decision-making  invohdng  unfair  labor  practices. 
As  I  have  suggested,  this  is  the  area  in  which  I  think  we  desperately 
need  structural  reform. 

In  testifying  before  the  Thompson  Sul^committee  of  the  House  of 
Representatives  last  year,  I  outlined  what  I  thought  the  basic  criteria 
ought  to  be  for  any  restructuring  of  our  labor  judiciary.  In  general 
those  criteria  are  much  the  same  as  they  would  be  for  any  judiciary. 
First  of  all,  the  first-line  decision-makers  must  have  the  authority 


2505 

to  make  an  effective  legal  decision.  No  lawyer  engaged  in  representing 
a  client  before  any  judiciary  would,  I  think,  want  to  have  to  present 
his  case  with  the  hope  of  getting  a  decision  which  had  mere  persuasive 
effect.  Yet  that  is  what  we  have  in  the  present  structure  of  the  decision- 
making side  of  this  Agency.  It  is  not  very  sensible.  It  is  frustrating, 
slow,  cumbersome,  and  awkward. 

The  second  objective— again,  applicable  to  any  judiciary — is  an  ap- 
pellate system  adequate  to  the  task.  This  requires  that  appellate  judges 
be  appointed  in  such  a  way  as  to  minimize  political  considerations, 
and  it  means  a  sufficient  number  of  appellate  judges,  in  whom  the 
public  can  have  confidence,  so  that  they  can  give  thorough,  personal 
attention  to  every  case  appealed  to  them.  This  we  do  not  have  under 
the  present  structure.  We  have  short-term  appointees,  thus  inviting 
continual  political  controversy,  and  we  have  an  inadequate  number  of 
appellate  appointees  to  any  longer  give  really  personal  attention  to 
each  case. 

My  third  and  last  criteria  was  that  our  labor  judiciary  ought  to  be 
constructed  in  such  manner  as  to  avoid  multiplicity  of  litigation  which 
can  and  does  result  in  confusion  as  to  the  applicable  law,  and  which 
encourages  forum  shopping,  with  its  all  attendant  evils.  It  is  my  opin- 
ion that  our  present  proliferation  of  administrative  labor  judiciaries 
points  up  the  fact  that  the  structure  for  decision-making  as  to  matters 
involving  federal  labor  policy  has  been  allowed  to  grow  like  Topsy, 
rather  than  having  been  planned  with  an  eye  to  building  a  sensible 
unified  judiciary.  Thus,  today  a  single  factual  situation  may  give  rise 
to  issues  which^  for  example,  are  litigable  before  arbitrators,  before 
the  National  Labor  Relations  Board,  before  the  courts,  and  before 
a  variety  of  local,  state  and  federal  agencies  charged  with  the  ad- 
ministration of  our  laws  prohibiting  discrimination  in  employment. 
There  is  no  single  forum  for  determining  all  of  these  issues  growing 
out  of  a  single  set  of  facts.  Instead  they  may  be,  and  increasingly  are, 
the  subject  of  litigation  in  many  different  forums  at  the  same  time. 
There  is  here  a  real  potential  for  abuse,  and  that  potential  grows  larger 
with  each  new  expresion  of  federal  policy  affecting  labor  relations. 

With  the  rapid  development  of  organization  and  collective  bargain- 
ing in  such  additional  areas  as  agriculture,  public  employment  and  the 
like,  we  now  hear  demands  for  the  creation  of  still  more  agencies  to 
regulate  and  deal  with  each  of  these  new  phenomena.  This  suggests 
that  there  may  be  an  even  more  widespread  proliferation  of  little  labor 
judiciaries,  and  thus  more  opportunity  for  conflicting  policies  to 
develop,  more  opportunity  for  harassment  by  multiple  litigation,  and 
more  opportimity  for  forum  shopping. 

Thus,  I  am  very  much  impressed  with  the  need  for  a  coordinated 
judiciary  to  deal  with  the  effective  administration,  decision-making 
and  enforcement  of  a  coordinated  federal  labor  policy. 

"\'\^iat  then  does  all  of  this  suggest  in  terms  of  some  specific  proposal  ? 
It  was  my  hope  when  I  began  talking  to  this  subject  many  months  ago 
that  leaders  of  the  various  groups  concerned  with  federal  labor  policy 
might  put  aside  partisan  considerations  and  work  together  jointly  to 
develop  some  new  proposals  which  would  be  acceptable  to  all  con- 
cerned. Unfortunately,  in  the  past,  proposals  in  this  area  have  tended 
to  have  partisan  origins  and  thus  to  bog  down  in  partisan  considera- 
tions. Thus,  for  example,  the  old  Reorganization  Plan  Five  tended  to 
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be  supported  by  the  Democratic  party  and  by  certain  labor  groups 
and,  generally  speaking,  tended  to  have  Republican  and  management 
opposition.  Proposals  in  the  Congress  such  as  the  Tower  bill,  the  Grif- 
fin bill,  the  relatively  recent  Thompson  bill,  (which  is  a  sort  of  revival 
of  the  basic  Plan  Five  concept)  all  seem  to  have  had  party  labels  put 
on  them  and,  perhaps  as  a  result,  have  not  had  bi-partisan  support  and 
have  invited  a  divisive  approach  as  among  the  component  factions  of 
the  industrial  relations  community. 

I  had  therefore  cherished  the  idea  that  if  the  severe  problems  of 
the  present  structure  could  be  laid  before  persons  knowledgeable  in 
this  field,  the  parties  and  their  representatives  might  see  the  necessity 
for  joint  co-operative  action  and  begin  serious  work  on  a  proposal 
which  would  not  bear  either  a  party  or  a  partisan  label.  Unfortu- 
nately this  does  not  seem  to  be  happening. 

Perhaps  I  was  naive  in  thinking  that  it  might  happen.  All  interest 
groups  seem  inevitably  to  cling  to  the  system  they  know,  no  matter 
how  imperfect  that  system  may  be.  Inertia  is  a  powerful  factor,  and 
it  surely  seems  to  operate  with  respect  to  the  subject  matter  at  hand. 
Privately,  representatives  of  various  partisan  interests  have  talked 
with  me  and  told  me  that  they  recognized  the  need  for  change  and 
reform,  and  a  few  have  even  discussed  with  me  some  specific  sugges- 
tions. But  publicly  no  one  seems  to  want  to  take  the  lead,  or  even  com- 
mit himself  to  the  view  that  structural  clinnge  is  a  real  and  present 
need.  Perhaps  as  often  happens,  immediate  day-to-day  problems  ap- 
pear to  be  of  much  greater  significance  than  these  seemingly  remote 
problems  of  judicial  adm.inistration.  I  think  it  has  traditionally  been 
true  that  judicial  reform  has  lagged  as  legislators  and  their  constitu- 
encies alike  have  concerned  themselves  more  earnestly  with  what 
seemed  to  be  their  own  more  urgent  provincial  crises.  Generally  speak- 
ing, only  a  few  brave  professorial  types  have  come  up  with  suggestions. 
And  their  suirgestions  have  gone  laro-ely  unnoticed. 

In  view  of  my  mefFectiveness  in  having  thus  far  stimulated  any  af- 
firmative proposals,  I  feel  compelled  now  to  venture  a  few  suggestions 
of  my  own,  I  do  not  intend  these  suggestions  to  be  tlie  only  or  ultimate 
plan,  but  rather  that  they  may  be  a  stimulus  for  discussion  and  soon 
for  action  by  leaders  and  spokesmen  such  as  yourselves. 

I  have  already  indicated  there  is  a  need  for  authoritative  initial 
decisions,  and  thus  a  need  for  first-line  decision-makers  who  are  vested 
with  the  authority  of  genuine  judges,  not  tentative  administrative  ex- 
aminers. Since  our  statute  is  now  clearly  a  part  of  long-term  federal 
law  it  would  seem  logical  that  our  new  first-line  decision-makers 
ought  to  be  integrated  into  our  federal  judiciary.  It  is,  however,  gen- 
erally conceded  that  there  are  rather  special  features  and  concepts  in- 
volved in  the  laws  relating  to  employment  and  labor  relations.  There 
seems,  therefore,  much  to  be  said  for  a  degree  of  specialization  with- 
in that  judiciary.  Would  it  not  be  best  to  have  a  gToup  of  first-line 
decision-makers  who  could  deal  expeditioush'  and  knowledgeably  with 
these  rather  special  concepts  and  traditions  peculiar  to  the  employment 
field?  We  have  been  somewhat  reluctant  in  this  country  to  depart  from 
the  generalist  approach  to  legal  decision-making.  We  ha^-e  tended  to 
cling  to  the  idea  that  any  judge  can  decide  any  case.  This  has  been  our 
theory,  although  in  practice  many  state  courts,  at  least,  have  developed 
specialized  judges  to  hear  criminal  matters,  probate  matters,  and  cases 
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arising  in  other  specialized  areas  of  the  hiw.  AVith  tlie  ever  increasing 
•complexity  of  onr  civilization  and  onr  national  economic  institutions  I 
think  we  may  need  to  recognize  the  advantages  of  having  some  special- 
ization within  our  federal  judiciary  as  well. 

All  of  that  leads  me  to  believe  that  a  corps  of  federal  district  court 
judges,  or  their  equivalent,  should  be  appointed  to  hear  matters  limited 
to  tliose  involving  the  several  facets  of  federal  labor  law.  This  would 
include  alleged  violations  of  our  Act,  of  the  laws  relating  to  the  dis- 
crimination in  employment,  of  laws  dealing  with  wages  and  hours,  to 
hear  suits  for  breach  of  collective-bargaining  agreements,  including 
suits  for  the  enforcement  or  review  of  arbitration  awards,  and,  indeed 
to  hear  all  cases  falling  within  the  total  scope  of  litigation  arising 
under  statutes  or  the  common  law  governing  the  empioyment  rela- 
tionship. The  investigation  and  prosecution  of  this  variety  of  cases 
should,  I  believe,  be  felt  where  it  is  today.  Except  for  Section  301  suits, 
which  i^rivate  parties  prosecute,  each  specialized  agency,  including  our 
own  General  Counsel,  should  continue  to  be  charged  with  these  in- 
vestigating and  prosecuting  duties. 

I  have  not  pursued  the  matter  far  enough  to  have  any  specific  sug- 
gestions as  to  precisely  how  this  new  corps  of  specialized  labor  judges 
should  be  integrated  into  the  federal  district  judiciary  as  a  whole.  That 
is  a  matter  worthy  of  detailed  attention,  with  due  regard  for  problems 
and  policies  of  the  administration  of  the  total  federal  judiciary. 

There  is  no  doubt  in  my  mind,  however,  that  this  group  of  judges 
ought  to  be  selected  on  the  same  basis  as  federal  district  court  judges, 
■and  liave  the  same  basic  authority.  Senator  Griffin's  most  recent  bill 
provides  for  a  large  group  of  commissioners,  rather  than  judges,  but 
in  my  view  this  perpetuates  the  idea  of  a  tentative  two-step  process 
which  I  thinlv  Ave  have  by  now  outgrown.  To  paraj/iirase  Gertrude 
Stein,  my  view  is  that  a  judge  is  a  judge  is  a  judge  is  a  judge !  I  would 
also  point  out  that  there  exists  at  least  a  nuclear  corps  of  eminently 
qualified  candidates  for  these  judicial  positions.  Our  own  agency  has 
a  corps  of  able  Trial  Examinere  and  other  agencies  have  also  developed 
persons  skilled  in  hearing  and  deciding  disputes  over  labor  policy  of 
one  kind  or  another.  I  would  certainly  insist  that  this  skilled  corps  of 
labor  decision-makers  not  be  overlooked  in  the  initial  selection  process. 
In  developing  suitalile  legislation,  it  might  be  quite  appropriate  to 
include  provisions  which  would  insure  that  they  would  not  be  over- 
looked, while  still  preserving  the  customary  discretion  of  both  the  exec- 
utive and  legislative  branch  in  making  judicial  selections. 

It  is  somewhat  more  difficult  to  work  out  an  appropriate  structure 
for  the  appellate  process.  The  present  statuton^  scheme  vests  that 
appellate  process  under  our  act  in  the  five-man  Board  of  which  I  am 
currently  Chairman.  One  of  the  premises  underlying  that  arrangement 
was  that  the  act  ought  to  he  uniformly  interpreted  on  a  national  level. 

Ogden  Fields,  our  own  retiring  Executive  Secretary,  among  others, 
has  suggested,  however,  that  since  our  five-man  Board  is  having  diffi- 
culty in  coping  with  an  ever-increasing  caseload,  we  might  have 
to  change  that  concept  and  establish  regional  boards.  That  suggestion, 
Rnd  others  like  it.  have  been  vulnerable  to  the  criticism  that  uniform 
intei^nretation  of  the  Act  would  be  seriously  and  adversely  affected. 
To  this  criticism  the  proponents  of  a  renfional  board  structure  have 
replied  that  a  national  board  could  still  be  retained  for  review  of 
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regional  board  decisions.  But,  at  least  in  our  present  context,  this 
would  have  meant  interjecting  still  a  third  step  of  nonbinding  decision- 
making which  would  precede  court  enforcement  or  review,  and  thus 
further  delay  the  totality  of  the  decision-making  process. 

Yet  at  least  one  student  of  our  work  has  pointed  out  that  even  under 
the  present  scheme  of  things,  the  uniformity  of  interpretation  of  the 
Act  which  was  supposed  to  have  been  fostered  by  having  a  single 
Board  is  proving  to  be  more  fiction  than  fact.  Board  decisions,  as  you 
knoAv,  are  now  subject  to  review  in  the  various  courts  of  appeal  and 
those  courts  of  appeals  do  not  always  see  eye  to  eye.  While  the  Supreme 
Court  always  stands  as  the  final  arbiter  of  differences  among  the  cir- 
cuits, that  Court  also  has  a  considerable  caseload  problem  and  is  being 
relatively  chary  in  the  number  of  cases  in  which  it  will  grant  certiorari. 
Thus  on  at  least  some  issues  which  are  not  of  overriding  national 
importance,  there  is  in  fact  something  less  than  total  uniformity  of 
interpretation  of  our  statute  under  the  current  scheme. 

There  is  another  fact  which  seems  relevant  here.  We  have  now  had 
several  decades  of  administrative  and  judicial  interpretation  of  the 
Act.  It  would  seem  fair  to  assume  that  a  great  many  of  the  truly 
significant  interpretive  questions  about  our  Act  have  already  been 
answered.  There  are  surely  less  open  issues  than  there  were  when  the 
statute  was  first  enacted.  It  is  at  least  arguable,  then,  that  there  are 
somewhat  less  compelling  reasons  today  for  insisting  upon  a  structure 
which  provides,  for  every  case,  insurance  for  a  uniformity  concept. 

As  I  see  it,  there  are  at  least  three  choices  available  in  fitting  a  suit- 
able appellate  procedure  for  labor  cases  into  the  federal  judiciary. 
One  would  be  to  deemphasize  the  uniformity  concept  and  to  allow  all 
labor  cases  to  progress  through  the  federal  court  system  in  the  same 
manner  as  any  other  type  of  case — that  is,  to  the  existing  courts  of 
appeal,  leaving  the  Supreme  Court  with  its  certiorari  power  to  resolve 
only  significant  questions  of  national  importance. 

A  second  and  more  radical  possibility  would  be  to  establish  a 
specialized  court  of  appeals,  to  which  all  appeals  from  district  court 
decisions  in  labor  cases  could  go.  This  would  go  the  full  way  in  the 
development  of  a  specialized  labor  judiciary.  It  would,  however,  pose 
the  same  practical  problem  as  the  one  now  facing  the  Board  and,  as  a 
matter  of  fact,  probably  would  accentuate  the  difficulty  of  the  problem. 
If  our  Board  cannot  now  cope  with  the  current  case  load,  then  how 
could  a  single  appellate  court  handle  a  case  load  which  would  include 
not  only  N.L.R.A.  cases  but  also  cases  arising  under  a  variety  of  other 
statutes  ?  A  possible  solution  would  be  to  create  a  large  appellate  court, 
and  to  permit  full  panelization  with  a  petition  for  rehearing  en,  have 
as  a  method  of  reconciling  possible  policy  differences  as  among  the 
various  panels.  But  if  this  is  to  be  done,  we  are  well  on  our  way  back 
to  several  courts  of  appeal,  and  we  may  have  gained  little  over 
utilizing  the  present  appellate  court  structure. 

Utilizing  that  structure  in  the  usual  way  might  not  create  serious 
problems.  Antitrust  cases,  for  example,  go  through  the  normal  courts 
of  appeal,  even  though  a  single  federal  policy  is  involved.  ^Vliile  there 
may  be  occasional  differences  as  among  the  circuits,  I  am  not  aware 
that  this  has  created  truly  critical  problems. 

Having  specialized  judges  at  the  first  level  of  decision-making 
should  mean  that  their  decisions  would  be  well  informed,  and  thus 
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ought  to  provide  a  careful  and  specialized  look  at  tlie  dispute.  The 
combination  of  specialized  jurisdiction  in  the  first  instance  plus  a  by 
now  soj)histicated  labor  bar  ought  to  result  in  the  presentation  of  cases 
to  the  general  couits  of  appeal  in  a  sufficiently  understandable  and 
clear-cut  manner  so  as  to  enable  the  courts  of  appeal  to  perform  their 
reviewing  function  without  a  crying  need  for  specialization  at  that 
level. 

If,  however,  it  is  thought  that  the  need  for  uniformity  and  for  a 
specialized  appellate  labor  tribunal  may  to  some  degree  continue  to 
exist,  there  is  still  a  third  possible  alternative.  A  special  labor  court 
of  appeals  might  be  created  to  hear  only  such  cases  as  would  be  cer- 
tified to  it  by  the  Trial  Judge,  it  being  understood  that  such  certifica- 
tions would  occur  only  in  cases  involving  new  or  novel  issues  or  in 
cases  in  w^hich  a  conflict  among  the  circuits  existed  as  to  some  key 
principle  of  law.  The  several  courts  of  appeals  might  also  be  given 
the  discretion  to  transfer  to  this  special  national  labor  court  of  appeals 
any  case  which  it  found  presented  new  or  novel  issues,  or  an  issue  as 
to  which  a  dispute  among  the  circuits  was  in  need  of  centralized 
resolution. 

This  rather  innovative  approach  might  well  be  a  sound  one  and 
could  offer  a  useful  supplement  to  present  structures.  It  could  provide 
a  means  of  achieving  uniformity  in  the  administration  of  the  statute 
without  regularly  burdening  the  Supreme  Court  with  a  flood  of  labor 
cases,  and  yet  bring  to  such  problems  the  expertise  of  a  carefully 
selected  group  of  appellate  court  judges. 

Well,  there  are  my  suggestions.  These  beginnings  should  not  be 
mistaken  for  a  final,  polished  product.  Doubtless  they  can  be  refined 
and  improved  upon  by  others,  or  perhaps  others  will  find  a  better  or 
more  workable  arrangement. 

But  they  are  not  dreamy  visions  of  something  that  we  might  think 
about  20  or  30  years  from  now.  The  need  for  these  or  some  other  type 
of  changes  is  now.  Critical  problems  in  the  field  of  federal  labor  justice 
are  not  merely  on  their  way.  They  are  here.  They  are  real.  They  are 
critical. 

The  outmoded  machinery  which  we  are  trying  to  make  operate  at 
the  Board  is  creaking  and  groaning,  and  many  of  you  have  already 
encountered  its  inadequacies.  Serious  wrongs  are  going  unremedied 
until  far  too  late  for  the  remedies  to  be  effective.  This  not  only  ad- 
versely affects  those  who  have  been  injured,  but  also  leads  to  increas- 
ing demands  that  if  our  remedies  are  going  to  come  so  late,  they  ought 
to  be  doubly  or  triply  severe.  Such  demands  may  be  understandable, 
but  in  my  view  they  contain  the  seeds  of  polarization,  which  is  danger- 
ously inappropriate  in  our  field  of  industrial  relations.  We  ought  to 
seek  in  this  field  not  vicious  retaliatory  punishment  to  the  offender  but 
rather  prompt  and  effective  corrective  action,  which  can  leave  the 
parties  prepared  to  live  together,  and  not  be  poised  at  each  other's 
throats. 

But  if  we  perpetuate  the  inadequacies  of  today's  structures,  there  is 
always  the  danger  that  hastily  devised  quick  cures  will  be  invented 
and  gain  support.  Furthermore,  if  we  fail  to  adopt  some  sensible  re- 
forms, we  must  know  that  we  will  see  a  continued  proliferation  of  over- 
lapping jurisdictions  created,  which  is  bound  to  intensify  the  problems 
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which  are  ah^eady  here.  Our  over-growing  case  load  will  soon  make 
the  exercise  of  our  reviewing  functions  so  difficult  that  it  will  be  little 
more  than  perfunctory.  These  are  the  very  real  and  present  dangers 
of  a  course  marked  by  inertia. 

So  I  urge  you  to  consider  these  remarks  not  as  philosophical  me- 
anderings,  but  as  a  genuine  cry  for  help  by  the  Chairman  of  a  Board 
which  finds  itself  charged  with  responsibilities  which  exceed  the  true 
capacity  of  the  machinery  which  has  been  provided  to  carry  them  out. 
I  ask  you,  then,  not  only  to  give  these  suggestions  your  thoughtful 
consideration,  but  that  you  utilize  them  as  a  basis  for  action.  There 
will  be  little  justice  left  in  this  vital  field  if  we  are  left  much  longer 
without  a  judiciary  capable  of  providing  it. 

Let  us  therefore  move  and  move  now  toward  an  improved  labor 
judiciary. 

o 
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